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(114  Mln.  too) 

MINES,  Director  General  of  Railroads,  et  al. 
V.  MOORE  et  al.    (No.  21175.) 

(Sopreme   Court   of    Mississippi,    Division  A. 
Feb.  16,  1921.) 

(Byaa1m$  bv  *ke  ^oiirt.) 

1.  Railroads  «=>350(7,  II)— NegligeDoe  held 
question  for  |ary. 

Whf  re  the  testimony  ii  conflicting  ac  to  the 
rate  of  speed  at  which  a  train  was  running  be- 
fore its  collision  with  an  automobile  on  a  street 
crossing,  the  plaintiffs'  testimony,  estimating 
the  speed  at  80  or  36  end  the  defendant's  at 
10  or  15  miles  an  honr,  the  testimony  being  in 
conflict  as  to  whether  or  not  the  proper  signals 
were  givon  for  the  approach  of  the  crossing, 
the  plaintiffs'  witnesses  testifying  that  these 
signals  were  not  given,  and  the  defendant's 
witnesses  that  they  were,  the  testimony  being 
in  conflict  as  to  whether  or  not  the  accident  oc- 
curred within  or  without  the  corporate  limits 
of  the  municipality,  and  the  testimony  of  tlie 
defendant  tending  to  show  that  a  proper  look- 
ont  was  kept  for  the  crossing,  and  an  attempt 
to  stop  the  train  was  made  as  soon  as  the  an- 
tomobUe  was  discovered  approaching  the  track, 
the  testimony  being  w  conflict  as  to  t^e  rate 
of  speed  of  the  automobile,  it  is  improper  to 
Instruct  the  Jury  to  retnm  a  verdict  in  favor 
of  the  plaintiff.  The  material  conflicts  in  the 
testimony  make  it  a  question  of  fact  for  the 
jnry  to  decide  whether  or  not  the  defendant 
railroad  company  was  guilty  of  negligence. 

2.  Railroads  «=>3I6(2)— Fifteen  mile*  an  honr 
when  approaohlng  corporate  limits  not  nag- 
ligence  per  se. 

It  is  not  negligence  per  se  for  a  train  to 
nin  at  a  rate  of  16  miles  an  hour  just  before 
it  enters  the  corporate  limits  of  a  municipality. 

S.  Rallrvads  «=93I6(2)— six  miles  an  hour 
•tatate  Inapplicable  outside  municipal  limits. 
Section  4043,  Code  1906  (section  eWB?, 
Hemingway's  Code),  making  railroad  compa- 
nies liable  for  injuries  resulting  from  the  run- 
ning of  trains  within  a  municipality  at  a  rate  of 
•peed  exceeding  6  miles  an  hour,  has  no  appli- 
cation where  the  injury  was  inflicted  outside  of 
the  municipal  limits,  although  it  may  be  im- 
possible to  reduce  the  speed  of  the  train  to  H 
miles  an  hour  when  it  enters  the  municipal 
Umits. 


4.  Railroads  «=33i2(4),  316(1)  —  Raasonablt 
lookout  and  speed  required  at  orosslng. 

On  approaching  a  frequently  used  crossing 
it  is  the  duty  of  the  servants  of  the  railroad 
company  to  use  reasonable  care  and  diligence 
in  maintaining  a  proper  lookout,  and  to  ap- 
proach the  crossing  at  a  reasonable  rate  of 
speed,  and  in  this  case  these  were  questions 
of  fact  to  be  decided  by  the  jnry  under  the  con- 
flicting testimony. 

5.  Railroads  €=3350(32)— Proximate  cause  of 
accident  held  question  for  the  Jury. 

It  was  also  a  question  of  fact  for  the  Jury 
to  decide  whether  or  not  the  negligence  of  the 
servants  of  the  defendants,  if  they  believed 
they  were  negligent,  was  the  approximate  or 
one  of  the  contributing  causes  of  the  accident. 

6.  Negllgonoo  «s>89(3),  122(6),  132(2)— Child 
eight  years  old  prima  facie  Incapable  of  con- 
tributory negllgenoe;  exceptional  oapadty 
may  be  shown;  presumption  not  rebutted  by 
showing  rendition  of  usual  services. 

A  child  eight  years  of  age  is  prima  facie 
incapable  of  contributory  negligence,  but  if 
he  is  of  exceptional  capacity,  or  especially  pre- 
cocions  for  his  age,  this  may  be  shown.  This 
presumption  is  not  rebutted  by  testimony  that 
he  rendered  the  ordinary  services  to  liis  par- 
ents that  a  child  of  his  age  QsuaUy  renders. 

7.  Death  <3=>I04(6)— Instruotion  hold  to  allow 
double  recovery  for  minor's  services. 

In  a  suit  for  damages  for  the  death  of  an 
eight  year  old  chUd  under  chapter  214,  Lawa 
of  1914  (section  601,  Hemingway's  Code), 
where  the  court  was  instructed  to  hnd  a  lump 
sum  as  a  reasonable  compensation  for  the  life 
expectancy  of  a  child  and  in  addition  thereto  a 
reasonable  compensation  for  the  value  of  thr 
services  during  minority,  this  instruction  is  in- 
accurate. The  expectancy  of  life  is  calculated 
from  the  death  of  the  deceased,  and  under  the 
first  part  of  the  instruction  compensation  was 
recovered  during  the  period  of  minority,  and 
this  compensation  was  recovered  in  addition 
thereto  by  the  latter  part  of  the  instruction. 

Appeal  from  Circuit  Court,  Lauderdale 
County ;  B.  W.  Heidelberg,  Judge. 

Action  by  Martha  Moore  and  others  against 
Walker  D.  Hines,  Director  General  of  Rail- 
roads, and  another.    From  a  jadgment  for 
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plalntlflB,  dafendanta  appeal  Beversed  and 
remanded. 

A.  S.  Bozeman  and  B.  V.  Cameron,  tx>th  o< 
Meridian,  for  appellants. 

Marlon  Belly  and  Martin  Miller,  both  of 
Meridian,  for  appellees. 

STKIiS,  J.  This  suit  was  brought  In  the 
circuit  court  by  tbe  appellee,  Martba  Moore, 
who  sued  fm  herself  as  mother  and  for  two 
minor  children  of  hers,  as  sisters,  of  Judge 
Moore,  Jr.,  a  negro  boy  eight  years  old,  who 
was  killed  by  a  train  of  the  New  Orleans  & 
North  Eastern  Railroad  Company  oa  Forty- 
Ninth  avenue,  a  part  of  which  avenue  la 
within  the  corporate  limits  of  the  city  of 
Meridian,  and  a  part  being  without  the  cor- 
porate limits.  The  deceased  was  riding  with 
hla  father  In  a  Ford  automobile,  and  while 
attempting  to  cross  the  railroad  tracks  the 
aatmnoblle  was  struck  by  a  passenger  train 
of  the  New  Orleans  &  North  Eastern  Ballroad 
Company,  as  It  was  coming  Into  the  dty  of 
Meridian,  and  the  two  occupants  of  the  auto- 
mobile were  killed.  Tbe  court  peremptorily 
instructed  the  jury  to  return  a  verdict  In 
favor  of  the  plaintiffs.  The  Jury  was  also 
Instructed  by  the  court  that  the  deceased  was 
Incapable  of  being  guilty  of  contributory  neg- 
ligence. At  the  Instance  of  the  plaintiffs  the 
following  instruction  on  the  measure  of  dam- 
ages was  given. 

"The  court  instmcts  the  Jury  for  the  pUUn- 
tiSa  that  if  the  jury  find  for  the  plaintiffs,  they 
should  find  a  lump  sum  which  the  jury  may  be- 
lieve from  the  evidence  will  be  a  reasonable 
compensation  for  the  life  expectancy  of  Judge 
Moore,  Jr.,  and  in  addition  thereto  will  be  a 
reasonable  compensation  for  the  value  of  any 
service  which  the  jury  may  believe  from  the 
evidence,  if  any,  that  Judge  Moore,  Jr.,  would 
have  rendered  to  his  mother  before  he  reached 
the  age  of  21  years." 

The  jury  returned  a  verdict  in  faTor  of 
the  plaintiffs  for  $7,500,  upon  which  tbe  <dr- 
cult  court  entered  judgment  to  conform  with 
tbe  verdict,  and  the  defendant  tat  the  lower 
court  prosecutes  this  appeaL 

The  three  principal  grounds  upon  which 
we  are  asked  to  reverse  this  judgment  are: 

First  That  the  court  erred  In  instructing 
the  jury  peremptorily  to  return  a  verdict  for 
the  plaintiffs. 

Second.  That  the  court  erred  In  deciding  as 
a  matter  of  law  that  the  deceased  was  not 
guilty  of  contributory  negligence. 

Third.  That  Instruction  No.  S  on  the  meas- 
ure of  damages  Is  erroneous. 

[1]  The  uncontradicted  testimony  in  the 
case  is  to  the  effect:  That  the  deceased,  a 
negro  boy  eight  years  old,  was  riding  in  a 
Ford  automobile  with  his  father  going  home. 
That  there  is  a  Store  and  perhaps  other  ob- 
jects which  obstructed  the  view  of  the  driver 
of  the  automobile  until  he  came  upon  the 
railroad  right  «f  way.    This  right  of  way  la 


riOO  feet  wide,  and  there  are  six  railroad 
I  tracks  croctsing  Forty-Ninth  avenue  at  this 
place.  The  incoming  train  was  <m  the  fifth 
track  from  the  side  from  which  the  automo- 
bile came.  That  the.  driver  of  the  aubmioblle 
had  an  unobstructed  view  of  tbe  track  tor 
about  1,000  yards  after  he  came  upon  tbe 
right  of  way.  The  automobile  crossed  the 
four  intervening  tracks  before  It  was  hit  by 
the  Incoming  train.  The  automobile  did  not 
stop  or  slacken  Its  speed  after  entering  upon 
the  railroad  right  of  way.  The  engineer  and 
fireman  <m  the  train  were  both  upon  tbe  look- 
out as  the  train  approached  the  crossing. 
The  automobile  came  from  the  left,  or  tbe 
fireman's,  side  of  the  train.  The  fireman 
testified,  and  his  testimony  la  unoontradicted 
upon  this  point,  that  he  first  saw  the  auto- 
mobile as  it  readied  the  second  railroad  track, 
whereupon  he  Immediately  notified  the  en- 
gineer, and  the  engineer  applied  the  emer- 
gency brake  and*  did  everything  he  could  to 
stop  tbe  train.  At  the  time  the  fireman  saw 
the  automobile  he  thinks  the  engine  was 
about  SO  feet  from  the  crossing,  and  the 
automobile  was  about  the  same  distance 
from  this  track.  The  deceased  sustained 
fatal  injuries  from  which  he  died  In  a  few 
hours  without  having  regained  consdousness. 
Forty-Ninth  avenue  Is  a  frequently  used 
street  crossing.  The  corporate  line  of  the 
dty  of  Meridian  runs  about  midway  down 
this  avoiue.  The  train  before  reaching  the 
avenue  was  outside  of  the  corporate  Umlta 
If  the  automobile  was  struck  on  the  right 
side  of  tbe  avenue,  the  acddent  occurred 
without  the  city  limits.  Tbe  testimony  la 
conflicting  in  a  great  many  material  respects. 
The  plalntlflls'  testimony  was  to  the  effect 
that  the  proper  signals  were  not  given  for 
this  crossing.  The  defendant's  testimony  is 
that  they  were.  The  plaintiffs'  testimony  is 
that  the  train  was  running  at  a  very  high 
rate  of  speed,  some  witnesses  testifying  to  a 
speed  of  30  to  36  miles  an  hour,  the  defend- 
ant's  testimony  Is  to  the  effect  that  the  train 
was  running  from  10  to  16  miles  an  hour. 
The  testimony  Is  conflicting  as  to  the  speed 
of  the  automobile;  the  idalntUfs'  witnesses 
putting  this  speed  as  low  as  S  or  6  miles  an 
hour,  while  the  defendant's  witnesses  esti- 
mate it  at  10  or  15.  The  tecrtlmony  is  con- 
flicting as  to  the  number  of  feet  run  by  the 
train  after  striking  the  automobile.  The 
plaintiffs'  witnesses  testify  that  the  train 
was  700  or  800  feet,  and  the  defendant's  wit- 
nesses testify  that  it  ran  320  feet  The  plain- 
tiffs' witnesses  testify  that  the  automobile 
was  strudc  within  tbe  corporate  limits  of  the 
dty  of  Meridian,  while  at  least  one  witness 
for  the  defendant  testified  that  the  acddent 
occurred  outside  of  tbe  corporate  limits. 
There  are  contradictions  In  the  record  also 
as  to  the  number  of  feet  in  which  this  train 
could  have  been  stopped  running  at  varloua 
rates  of  speed.  The  engineer  testified  that 
he  was  on  the  lookout,  but  his  view  ot  tbm 
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left-band  side  of  the  crossfaig  was  obstructed 
by  tbe  boiler  of  tbe  engine ;  consequently  tbat 
h«  was  unable  to  see  tbe  automobile,  and 
was  not  aware  of  Its  approach  until  notified 
by  the  fireman.  Tbe  automobile  bad  trareled 
In  tbe  neighborhood  of  15  or  20  feet  upon  tbe 
rlgbt  of  way  before  It  was  seen  by  tbe  fire- 
man. If  tbe  speed  of  tbe  automobile  was  10 
or  15  miles  an  hour,  as  testified  to  by  tbe  de- 
fendant's witness,  It  was  seen  by  the  fireman 
a  Tery  few  seconds  after  it  came  wltbln  bis 
vision. 

1.  In  considering  tbe  propriety  of  tbe 
peremptory  instruction  given  in  faror  of  the 
plaintiffs  we  must  view  the  testimony  In  the 
case  most  strongly  In  favor  of  tbe  defendant, 
and  aU  conflicts  in  the  testimony  must  be  re- 
solved in  defendant's  fttvor.  And  the  de- 
fendant must  be  given  the  benefit  of  all  rea- 
sonable inferences  to  be  deduced  from  this 
testimony.  Applying  this  rule,  we  have  this 
passenger  train  approaching  the  corporate 
limits  of  the  dty  of  Meridian  traveling  at  a 
rate  of  speed  of  from  10  to  16  miles  in  hour. 
It  bad  given  all  the  statutory  requirements 
relating  to  crossing  signals,  having  blown  for 
Arundel  street  crossing,  for  Forty-Ninth  ave- 
nue crossing,  having  giv«i  the  station  signal 
whistle,  and  also  a  whistle  switch  signal; 
also  that  the  bell  was  being  continuously 
rung.  Tbe  engineer  and  fireman  were  both 
on  the  lookout,  and  the  approaching  automo- 
bile was  discovered  by  the  fireman  certainly 
within  a  few  seconds  after  it  came  within 
tbe  range  of  his  vision.  The  automobile  was 
traveling  at  a  rate  of  speed  of  10  or  15  miles 
an  hour,  and  as  soon  as  seen  by  the  fireman 
be  appreciated  the  gravity  of  the  sltuatlDn, 
and  at  once  notlfled  tbe  engineer,  and  tbe 
engineer  immediately  did  everything  in  his 
IK>wer  to  stop  tbe  train  and  prevent  the  in- 
jury.   This,  however,  was  impossible. 

[2,  3]  Under  this  testimony  the  automobile 
was  struck  outside  of  tbe  corporate  limits  of 
the  city  of  Meridian.  It  was  not  negligence 
per  se  to  approach  the  corporate  limits  at  a 
rate  of  speed  of  16  miles  an  hour.  Section 
404S,  Code  of  1906  (section  6667,  Hemingway's 
Code),  which  makes  a  railroad  company  liable 
for  damages  or  Injury  sustained  by  any  one 
from  locomotives  or  cars  while  they  are  run- 
ning at  a  greater  rate  of  si>eed  than  6  mUes 
per  hour  through  a  town  or  village,  only  ap- 
plies to  accidents  which  occur  within  the  cor- 
porate limits  of  the  city,  and  the  fact  that 
the  speed  at  which  a  train  was  running  out- 
side of  the  corporate  limits  of  a  municipality 
shows  that  this  speed  could  not  have  been 
reduced  to  six  miles  an  hour  when  the  train 
entered  the  municipality  would  not  constitute 
as  a  matter  of  law  a  negligent  rate  of  speed. 
Tbe  6  miles  an  hour  statute  can  only  be  in- 
voked when  the  accident  occurs  within  the 
limits  of  the  municipality.  Railroad  Co.  v. 
Butler,  93  Miss.  654,  46  South.  658. 

[4,  6]  It  was  the  duty  of  tbe  engineer  and 
fireman  to  use  reasonable  care  and  diligence 


in  maintaining  a  lookout  for  people  using 
Forty-Ninth  avenue  crossing,  and  whether  or 
not  they  exercised  this  care  and  diligence 
under  the  circumstances,  and  whether  th6 
fireman  discovered  the  apiH-oacbing  automo- 
bile and  appreciated  the  impending  danger 
as  soon  as  he  should  have  done  so  by  the 
exercise  of  reasonable  care  and  diligence,  and 
exercised  this  diligence  in  notifying  the  en- 
gineer, were  all  questions  of  fact  to  be  de- 
cided by  the  jtny,  and  not  of  law  for  the 
court  If  the  Jury  believed  that  tbe  servants 
of  tbe  railroad  company  were  negligent  either 
in  running  the  train  at  an  recessive  rate  of 
speed  or  in  failing  to  maintain  a  proper  look- 
out, or  both,  the  further  question  was  for 
them  to  decide  whetbw  or  not  this  negligence 
was  tbe  proximate  or  one  of  tbe  contributing 
causes  of  the  accident  Railroad  Co.  v.  Wil- 
liams, 114  Miss.  236,  74  Sooth.  835;  Railroad 
Co.  T.  McCiee,  117  Miss.  870,  78  South.  296; 
Railroad  Co.  v.  Dillon  et  al..  Ill  Miss.  520, 
71  South.  809;  Power  Co.  v.  McBachera,  109 
Miss.  880,  69  South.  186.  We,  therefore,  con- 
clude that  the  court  erred  in  Instructing  the 
Jury  peremptorily  to  return  a  verdict  in  favor 
of  tbe  plaintiffs. 

[(]  2.  The  testimony  of  the  mother  was  to 
the  effect  that  this  (diild  rendered  the  ordi- 
nary services  to  its  parents  tliat  a  child  of 
eight  years  old  does.  There  was  no  testimony 
that  the  child  was  especially  precocious  for 
its  age.  A  child  of  this  age  is  prima  fade 
incapable  of  exercising  Judgment  and  dis- 
cretion. This  presumption,  however,  may  be 
rebutted  by  testimony.  The  testimony  In 
this  case  as  a  matter  of  law  is  insuffldent  to 
rebut  the  presumption,  and  the  court  was 
correct  in  instructing  the  jury  that  the  de- 
ceased was  not  guilty  of  contributory  negli- 
gence. Westbrook  v.  Railroad  Co.,  66  Miss. 
660r6  South.  321,  14  Am.  St  Rep.  587;  City 
of  Vldcsburg  v.  McLatn,  67  Miss.  4,  6  South. 
774;  Potera  v.  City  of  Brookhaven,  95  Miss. 
774,  49  South.  617. 

[7]  3.  Tbe  third  instruction  given  the  plain- 
tiffs is  Inaccurately  drawn.  The  expectancy 
of  life  is  calculated  from  tbe  time  of  the 
death  of  the  deceased,  and  not  from  the  time 
when  he  would  have  become  of  age.  8  A.  & 
B.  Ency.  of  Law,  949.  By  the  first  part  of 
this  Instruction  the  jury  are  instructed  to 
return  a  lump  sums  for  this  lifte  expectancy. 
Broadly  speaking,  this  would  cover  the  years 
of  his  minority.  Parents  are  entitled  to  the 
services  of  their  children  during  minority, 
and  In  this  case  the  mother  would  be  en- 
titled to  recover  reaaonable  compensation  for 
tbe  value  of  the  deceased's  services  during 
minority.  This  minority  service  was  really 
covered  by  the  first  part  of  the  instruction. 
The  second  part  expressly  authorizes  a  re- 
covery for  this  In  addltlcm  to  the  entire  life  - 
expectancy.  New  Deemer  Mfg.  Ca  v.  Alex- 
ander, 85  South.  104. 

Reversed  and  remanded. 
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MABRY  V.  HOYE.    (No.  21537.) 

(Sapreme  Court  of  Mississippi,  DiTirion  A. 
Feb.  14,  1921.) 

(Byilabiu  ip  the  Court.) 

1.  Insane  persons  (S=>48  —  Chancery  has  full 
Jnrlsdtotlon  under  statute  over  persons  of 
unsound  mind. 

By  section  532,  Code  of  1000  (section  289, 
HemioKway's  Code),  the  diancer;  court  is  giv- 
en full  Jurisdiction  oyer  caaes  of  idiocy,  lu- 
nacy, and  persons  of  unsound  mind. 

2.  insane  persons  «s>8  —  Chaheery  has  atata- 
tory  Jurisdiction  of  writs  of  lunacy. 

Sections  3219-8224,  Code  of  1006  (sections 
6S61-6560,  Hemingway's  Code),  confer  upon 
the  chancery  courts  jurisdiction  of  writs  of 
lunacy,  and  make  provision  for  the  lunacy  pro- 
ceedings and  the  commitment  of  an  adjudged 
lunatic  to  an  insane  hospital  and  his  confine- 
ment therein. 

3.  insane  persona  «s>49  —  Superintendent  of 
Insane  hospital  entitled  to  custody  of  adjudg- 
ed lunatic. 

The  superintendent  of  an  insane  hospital 
is  entitled  to  the  custody  of  an  adjudged  luna- 
tic or  insane  person  committed  by  order  of 
court  to  the  hospital. 

4.  Insane  persons  «=s>86— Sheriff  held  not  sn- 
tltled  to  custody  of  adjudged  lunatic  from 
insane  hospital  on  capias  under  Indictment. 

The  sheriff  of  a  county-  cannot  recover  the 
custody  of  an  adjudged  lunatic  committed  to 
an  insane  hospital,  from  the  custody  of  the 
superintendent  of  the  hospital  upon  a  capias 
for  the  arrest  of  the  lunatic  who  has  been  in- 
dicted for  murder  after  liis  commitment  to  the 
hospital. 

Appeal  from  Circuit  Court,  Lauderdale 
County;   W.  B.  Baskln,  Special  Judge. 

Habeas  corpus  by  W.  C.  Mabry,  Sheriff 
of  Newton  County,  against  M.  J.  L.  Hoye, 
Superintendent  of  East  Mississippi  Insane 
Hospital,  to  obtain  the  custody  of  J.  N. 
Home,  an  Insane  person.  Petition  dismissed, 
and  petitioner  appeals.    Affirmed. 

D.  M.  Anderson,  of  Newton,  for  appellant. 
McBeath  &  Miller,  of  Meridian,  for  appel- 
lee. 

SYKES,  J.  W.  0.  Mabry,  the  sheriff  of 
Newton  county,  sought  by  means  of  habeas 
corpus  proceedings  to  obtain  the  custody  of 
J.  N.  Home,  who  was  insane  and  confined  in 
the  East  Missisgli^l  Insane  Hospital.  Dr. 
M.  J.  L.  Hoye  as  superintendent  of  this  hos- 
pital was  made  the  defendant  The  petition 
alleged  that  the  grand  Jury  of  Newton 
county  had  returned  a  bill  of  Indictment 
against  Home  charging  him  with  murder. 
The  cauae  was  tried  on  pleadings  and  inroof. 
The  record  shows  that  Home  had  been  tried 
and  adjudged  a  lunatic  under  section  8219, 


Code  of  1906,  section  5561,  Hemingway's 
Code.  After  being  adjudged  a  lunatic  he 
was  Indicted  for  murder.  In  this  lunacy 
proceeding  an  appeal  was  prosecuted  to  this 
court  and  the  decree  of  the  chancery  court 
adjudging  Home  Insane  was  affirmed.  Un- 
der this  decree  and  in  pursuance  of  section 
3220,  Code  of  1906,  sectlcm  6562,  Heming- 
way's Code,  Home  was  placed  in  this  Insane 
hospital,  and  has  be&x  confined  In  that  In- 
stitution since  his  commitment.  On  the  hear- 
ing of  this  petition  Dr.  Hoye  testified  that 
Home  was  still  Insane  and  growing  worse. 
The  petition  was  beard  before  Hon.  W.  E. 
Baskln  as  special  Judge,  and  the  petition  was 
dismissed  and  Home  remanded  to  the  cus- 
tody of  the  superintendent  of  the  Insane  hos- 
pital. From  which  Judgment  this  appeal  was 
prosecuted. 

The  question  presented  to  us  for  decision  la 
whether  or  not  one  who  has  been  adjudged  a 
lunatic  and  committed  to  an  Insane  hospital 
may  be  taken  from  the  custody  of  the  super- 
intendent of  this  hospital  upon  a  capias  and 
put  upon  trial  for  a  crime,  for  which  he  was 
indicted  after  being  adjudged  a  lunatic. 

[1-4]  By  section  S32,  Code  of  1006,  section 
289,  Hemingway's  Code,  the  chancery  court 
Is  given  full  Jurisdlctlon'over  "cases  of  idio- 
cy, lunacy  and  persons  of  unsound  mind." 
Sections  3219-3224,  Code  of  1006,  sections 
5561-5566,  Hemingway's  Code,  make  provi- 
sion for  lunacy  proceedings  and  the  commit- 
ment of  an  adjudged  lunatic  to  an  Insane  hos- 
pital. Section  3226,  Code  of  1906,  section 
5567,  Hemingway's  Code,  makes  provision  for 
a  warrant  for  the  arrest  of  an  escaped  luna- 
tic and  his  return  to  this  hospital.  Section 
3226,  Code  of  1906,  section  6568,  Hemhigway's 
Code,  provides  for  the  discbarge  of  a  person 
from  these  hospitals  who  has  recovered  his 
sanity.  Section  1538,  Code  of  1906,  secUon 
1300,  Hemingway's  Code,  makes  it  the  duty 
of  a  conservator  of  the  peace  when  a  pris- 
oner is  brought  before  blm  charged  with  the 
commission  of  an  offense,  and  when  it  ap- 
pears that  the  prisoner  was  insane  when  the 
offense  was  committed,  to  remand  the  pris- 
oner to  custody  and  report  the  case  to  the 
chancellor  or  the  clerk  of  the  chancery  court, 
whose  duty  It  is  to  proceed  with  the  case  ac- 
cording to  the  law  relating  to  persons  of  un- 
sound mind. 

From  an  examination  of  the  statutes  above 
enumerated  it  Is  clear  that  the  Legislature 
intended  to  make  the  chancery  court  the 
guardian  of  insane  people.  Home  was  duly 
adjudged  Insane  by  the  chancery  court  and 
by  its  order  committed  to  the  custody  of  the 
superintendent  of  the  hospital.  He  is  prop- 
erly held  under  the  order  of  the  chancery 
court  by  the  superintendent  of  this  hospital. 
A  lunatic  cannot  be  tried  for  a  crime. 

The  learned  special  Judge  w  held,  and  the 
judgment  is  affirmed. 

Affirmed. 
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PORTER  et  bx.  V.  NE8MITH  et  al. 
(No.  21546.) 

(Supreme  Court  of  MisaiBBlppi,  DiTimon  A. 
Feb.  14, 1021.) 

(ByllaifU  hv  the  Court.) 

1.  Trial  «=9l39(l)— Verdict  should  not  be  dU 
rooted  when  evidence  If  believed  warrants 
Judgmoat  for  plaintiff. 

A  Jury  shonld  not  be  directed  to  return  a 
Terdict  for  the  defendant  when  there  is  evidence 
wliicb,  it  believed  by  them  to  be  true,  would 
warrant  a  verdict  for  the  plaintiff. 

2.  Highway^  <S=>I72( I)— Driver  of  automobilo 
■ust  keep  iooliaut  for  otiier  traveiere. 

The  driver  of  an  automobile  shonld  keep  a 
lookout  for  other  travelers  on  the  road,  and  his 
failnTe  so  to  do  resulting  in  injury  to  another 
traveler  is  negligence. 

Appeal  from  Circuit  Court,  Copiah  Connty; 
D.  M.  MUIer,  Judge. 

Action  by  D.  B.  Porter  and  wife  against 
B.  B.  Nesmitli  and  others.  Judgment  for  de- 
fendants on  a  directed  verdict,  and  plaintiffs 
appeal.    Reversed  and  remanded. 

Faiton  Thompson  and  R.  H.  ft  J.  H.  Thomp- 
son, all  of  Jackson,  and  R.  N.  Miller,  of  Ha- 
selhurst,  for  appellants. 

M.  S.  UcNeU,  of  Hazelharst,  for  appellees. 

SMITH,  C.'j.  This  action  was  begun  in 
the  lower  court  by  the  appellants,  who  are 
husband  and  wife,  to  recover  from  the  ap- 
pellees damages  for  the  death  of  their  minor 
son,  who  was  run  over  and  killed  by  an  auto- 
mobile truck,  the  property  of  and  being  driv- 
en by  a  servant  of  the  appellees.  At  the 
dose  of  the  evidence  the  court  directed  a  ver- 
dict for  the  appellees. 

In  the  town  of  Hazelhurst  the  Illinois  Cen- 
tral Railroad  Company's  tracks  run  north 
and  south.  West  of  these  tracks  there  is  a 
strip  of  ground  something  less  than  70  feet 
wide  belonging  to  the  railroad  company 
which  has  been  made  by  the  company  into 
three  parks;  the  south  park  being  separated 
from  the  one  lying  immediately  north  of  it 
hy  an  alley  18  feet  wide.  West  of  these 
parks  is  a  street  80  feet  wide  called  West 
Railroad  avenue,  running  parallel  with  the 
railroad.  Fronting  east  on  this  street  and 
practically  opposite  the  alley  between  the 
south  and  middle  parks  is  a  warehouse  own- 
ed by  the  api)ellees.  There  Is  a  path  diag- 
onally acrofis  the  southeast  comer  of  the 
middle  park  beginning  at  the  railroad  track 
and  entering  the  alley  between  the  parks 
about  halfway  between  the  east  and  west 
boundaries  of  the  parks. 

The  railroad  company's  passenger  station 
la  on  the  east  side  of  its  tracks  directly  op- 
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poslte  the  middle  park,  and  the  major  por- 
tion of  the  business  section  of  the  town  of 
Hazelhurst  lies  southwest  of  the  station  and 
parks.  The  alley  between  the  middle  and 
south  parks  is  extensively  used  both  by  ve- 
hicles and  pedestrians  in  going  from  and 
coming  to  the  station;  the  pedestrians  usu- 
ally crossing  the  southeast  corner  of  the  park 
in  the  path  hereinbefore  mentioned. 

There  are  a  few  bushes  and  some  shrub- 
bery in  the  middle  park,  and,  while  there  la 
some  little  conflict  in  the  evidence  with  ref- 
erence thereto,  it  is  clear  that  a  person  trav- 
eling this  path,  across  the  southeast  comer 
of  the  park,  is  in  plain  view  from  the  uppA- 
lees'  warehouse,  and  from  any  point  between 
there  and  the  place  where  the  path  enters  the 
alley  between  the  parks. 

Raleigh  Edgar  Porter,  the  appellants'  mi- 
nor son,  lived  with  them  on  the  east  side  of 
the  railroad  tracks,  and  on  the  1st  day  of 
March,  1919,  he  started  from  home  on  a  bi- 
cycle to  the  business  section  of  the  town  <h> 
an  errand  for  his  mother.  He  was  riding 
with  his  head  down,  and,  according  to  the 
driver  of  the  truck,  at  about  five  miles  per 
hour.  He  crossed  the  railroad,  turned  Into 
the  path  which  crosses  the  southeast  comer 
to  the  middle  park,  and  was  struck  and  killed 
by  an  automobile  truck  Just  after  turning  in- 
to the  alley  between  the  parks.  This  truck 
was  owned  by  the  appellees  and  had  Just  left 
their  warehouse  and  was  on  its  way  to  the 
railroad  station  to  be  loaded  with  freight  for 
transportation  to  the  warehouse.  The  seat 
of  the  truck  vras  equipped  with  a  hood. 

[1,1]  There  was  testimony,  the  truth  of 
which  was  for  the  determination  of  the  Jury, 
that  when  the  truck  came  out  of  the  appel- 
lees' warehouse  and  was  crossing  West  Rail- 
road avenue  to  the  alley  between  the  parks, 
the  driver  was  looking  back  through  a  hole  in 
the  hood  of  the  truck,  remonstrating  with 
two  boys  who  were  attempting  to  ride  on  the 
truck ;  that  because  the  driver  was  not  look- 
ing to  the  front  the  truck  struck  the  alley  at 
Its  southern  edge  and  was  only  prevented 
from  running  over  a  man  who  was  entering 
the  alley  at  that  point  by  his  being  pulled 
from  in  front  of  the  truck  by  a  companion, 
and  by  tlie  driver  turning  the  truck  abruptly 
to  the  left,  which  brought  the  truck  to  with- 
in three  feet  of  the  north  side  of  the  alley 
and  caused  it  to  strike  the  deceased  Just  aft- 
er he  entered  the  alley  from  the  path.  The 
speed  at  wlilch  the  truck  was  then  running, 
according  to  the  evidence  of  the  driver,  was 
about  six  miles  per  hour.  The  driver  should 
have  kept  a  lookout  for  pedestrians  while 
crossing  the  street  and  entering  the  alley, 
and  If  he  did  not  do  tills,  which  fact  was  for 
the  determination  of  the  Jury,  and  could,  by 
so  doing,  have  seen  the  deceased  in  sufficient 
time  to  have  avoided  striking  him,  then  he 
was  guilty  of  negligence,  for  which  the  ap- 
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pelleea  are  raapoiulble.    The  peremptory  In- 
stmctlon,  therefore^  should  not  hav*  been 
given. 
BeTersed  and  remanded. 


(m  Min.  US) 

LINCOLN  V.  EQUITABLE  LIFE  AS8UR. 
80C.  etal.    (No.  21563.) 

(Supreme  Court  of  Misgiasippi,  Diviaion  A. 
Feb.  14, 1921.) 

(BvHabut  hy  the  Oowi.) 

Insurance  €=9207(2),  212— Insured  may  auign 
policy  to  third  person  with  Inserter's  oonsent, 
and  snoh  assignment  amounts  to  delivery. 

Where  insarance  contract  prohibits  change 
or  modification  without  written  assent  of  com- 
pany officers,  the  insured  majr  validly  assign 
his  policy  to  a  third  person,  with  the  oonsent 
of  the  insurance  company;  and  such  assign- 
meat  amounts  to  a  delivery. 

Appeal  from  Chancery  Ck>art,  Lauderdale 
County;  Q.  0.  Tann,  Chancellor. 

Suit  by  Mm.  S.  K.  Lincoln,  executrix  of  the 
estate  of  John  Kerr,  deceased,  against  the 
BIqultable  Life  Assurance  Society  and  anoth- 
er. From  an  adverse  decree,  plaintiff  ap- 
I>eals.    AiSrmed. 

Wallace  Walker  and  F.  T.  Brahan,  both 
of  Ueridian,  for  appellant 
B.  F.  Ciochran,  of  Meridian,  for  appellees. 

HOLDBN,  J.  This  Is  a  suit  In  chancery  by 
the  executrix  of  the  estate  of  John  Kerr,  de- 
ceased, against  the  Equitable  Life  Assurance 
Society  and  Meridian  Lodge  of  Elks  to  re- 
cover a  balance  due  on  a  policy  insuring  the 
life  of  the  deceased,  Kerr.  There  was  a  de- 
cree awarding  the  balance  of  the  proceeds 
of  the  policy  to  the  appellee  Lodge  of  Elks, 
from  which  decree  this  appeal  Is  prosecuted. 

The  policy  Issued  on  the  life  of  Mr.  Kerr, 
deceased,  and  payable  to  his  estate  or  his 
assigns,  was  for  $5,(X)0,  but  at  the  time  of  his 
death  he  had  borrowed  trom  the  Insurance 
company  about  $3,600  on  the  policy  and  de- 
livered It  to  the  company,  so  at  the  time  of 
his  death  there  was  a  balance  due  of  about 
11,500.  In  1910  Mr.  Kerr  assigned  the  pol- 
icy to  the  appellee,  Meridian  Lodge  No.  615 
B.  P.  O.  Elks,  and  this  assignmoit  was  deliv- 
ered to  the  insurance  company,  which  ao- 
c^ted  It  and  thereafter  treated  the  Elks 
Lodge  as  the  owner  and  designated  benefi- 
ciary therein.  The  Elks  Lodge  for  the  past 
10  years  continued  to  pay  the  premiums  due 
on  the  policy,  wlilcb  at  the  time  of  the  death 
of  the  Insured  amounted  to  about  $1,600,  or 
about  $100  more  than  the  balance  due  on  the 
policy. 

The  appellant,  complainant  below,  claimed 
In  her  bill  that  the  balance  due  on  the  pol- 


icy should  go  to  the  estate  of  the  deceased 
and  not  to  the  Elks  Lodge,  for  the  reason 
that  the  assignment  by  the  insured,  Mr.  Kerr, 
was  not  authorised  or  assented  to  In  writing 
by  the  Insurance  company  and  was  therefore 
void ;  and  tliat  there  was  no  delivery  of  the 
policy  by  the  Insured  to  the  assignee,  the 
Elks  Lodge.  And  It  Is  contended  here  that 
the  assignment  was  void  for  these  reasons 
under  the  terms  of  the  policy.  The  particu- 
lar clause  relied  upon  is  as  follows: 

"No  person  except  one  of  the  following  exec- 
utive officers  tt  the  society  at  its  home  office  in 
New  fork,  vis.,  the  president,  one  of  the  vice 
presidents,  the  secretary,  the  assistant  secre- 
tary, one  of  the  actuaries,  the  comptroller,  the 
treasurer,  the  auditor  or  the  registrar,  is  au- 
thorized to  make,  alter  or  discharge  contracts 
or  waive  forfeiture;  and  attention  is  particu- 
larly called  on  to  paragraph  6  of  the  'Provi- 
sions and  Beqoirements.' 

"(6)  The  contract  between  the  parties  hereto 
is  completely  set  forth  in  this  policy,  and  the 
application  therefor,  taken  together,  and  none 
of  its  terms  can  be  varied  or  modified,  nor  any 
forfeiture  under  it  waived,  except  by  an  agree- 
ment in  writing,  signed  by  one  of  the  following 
officers,  vix.,  the  president,  one  of  the  vice  pres- 
idents, the  secretary,  one  of  the  actuaries,  the 
comptroller,  the  treasurer,  the  auditor  or  the 
registrar  of  the  society,  whose  authority  for 
this  purpose  will  not  be  delegated;  no  other 
person  has  or  will  be  given  authority." 

The  argument  of  the  appellant  is  that 
these  clauses  in  the  Insurance  contract  pro- 
hibited an  assignment  without  the  assent  in 
writing  of  the  Insurance  company.  We  are 
led  to  infer  that  counsel  means  to  contend 
that  the  assignment  by  the  benefldary  Is  a 
modification  of  the  contract  and  is  void  un- 
less assented  to  In  writing  by  one  of  the  prop- 
er officers  named. 

We  cannot  agree  with  appellant  In  this  In- 
terpretation and  application  of  the  provision 
of  the  policy  In  so  far  as  it  concerns  the 
rights  of  the  appellant  If  the  assignment 
of  the  poUcy  by  the  insured  is  a  modification 
of  the  contract  within  the  meaning  of  the 
clause  in  question,  then  the  other  party  to 
the  contract  the  insurance  company,  is  the 
only  one  who  can  complain.  But  the  Insur- 
ance company  does  not,  and  cannot  com- 
plain, because  the  written  assignment  by  the 
insured  was  accepted  and  assented  to  by  the 
insurance  company.  It  is  obvious  there  was 
a  valid  consideration  supporting  the  assign- 
ment. It  therefore  follows  that  the  assign- 
ment to  the  Elks  Lodge  was  valid  and  the 
balance  of  the  proceeds  of  the  policy  was 
correctly  awarded  to  it  by  the  chancellor. 

The  point  made  by  appellant  that  the  as- 
signment is  void  because  there  was  no  de- 
livery of  the  policy  deserves  but  scant  con- 
sideration, for  the  reason  It  is  elementary 
that  an  assignment  in  such  cases  Is  equal  to 
a  delivery.  5  C.  J.  903 ;  Grand  Gulf  Bank  v. 
Wood,  12  Smedes  &  M.  (20  Miss.)  482.    The 
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Insured  oonld  not  deliver  the  policy  to  tbe 
assignee  because  It  was  In  the  poBSession  of 
the  Insurance  company  on  acconnt  of  the 
loan  of  13,600  made  on  It  to  the  Insured.  But 
the  assignment  was  valid  and  effective  In 
transferring  the  Interest  of  the  Insured  In 
the  policy  to  the  assignee,  BIks  Lodge. 

The  judgment  of  the  lower  court  la  af- 
firmed. 

Affirmed. 


(124  UlM  «M) 

COLEMAN  V.  SMITH.     (No.  21302.) 

(Supreme    Court   of  Mississippi,  Division   A. 
Feb.  14,  1921.) 

(SylUtmt  by  the  Oomrt.) 

Jsdgment   «=>707— Dserao   In   squHy  Mmllng 
only  on  parties. 
A  decree  in  equity  la  binding  only  on  the 
parties  to  the  suit  in  which  it  was  rendered. 

Appeal  from  Circuit  C!ourt,  Alcorn  Cknm- 
ty;  CL  P.  Long,  Judge. 

Action  by  C.  W.  Smith  against  H.  M. 
Coleman.  Judgment  on  a  directed  verdict 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  rendered. 

W.  J.  heaoib,  of  Corinth,  for  appellant    . 
W.  C.  Sweat  of  (Corinth,  for  appellee. 

SMITH,  C.  J.  The  appellee  sued  the  ap- 
pellaat  on  a  promisory  note  executed  by  the 
appellant  to  W.  R.  Denton.  The  right  of 
the  appdlee  to  sue  on  the  note  is  set  forth 
in  the  declaration  as  follows: 

"That  on  the  7th  day  of  April,  1919,  the 
chancery  court  In  vacation,  by  decree  recorded 
in  Ifinnte  Book  9,  p.  166,  of  the  chancery  clerk's 
office  of  Alcorn  eonnty,  subrogated  this  plain- 
tiff  to  all  of  the  rights  of  W.  R.  Denton  in 
the  said  note  and  trust  deed,  and  it  thereby 
became  the  duty  of  the  defendant  to  pay  this 
complainant  the  amount  called  for  by  the  said 
note  with  interest  thereon  and  10  per  cent, 
attorney's  fees  provided  therein." 

At  the  close  of  the  evidence  the  court  re- 
fused to  direct  a  verdict  for  the  appellant, 
hut  directed  one  for  the  ai^i^lee,  and  there 
was  a  judgment  accordingly.  It  appears 
tnm  the  evidence  that  Coleman  purchased 
from  Donton  an  automobile  for  future  de- 
livery, that  Smith  turned  over  to  Coleman 
an  automoUe  which  he  then  owned  under  an 
agreement  that  Denton  should  deliver  to 
Smith  the  automobile  purchased  from  him 
by  Coleman,  for  which  (Coleman  would  pay 
Denton.  Coleman  then  made  the  promissory 
aote  here  sued  on  payable  to  Denton  and  se- 
cured It  by  a  deed  of  trust  on  certain  prop- 
erty and  ddlvered  both  the  note  and  the 
deed  of  trust  to  the  clerk  of  the  chancery 
court  for  ddivery  by  him  to  Denton  titter  the 


deed  of  trust  had  been  recorded.  When  SmiOi 
called  on  Denton  for  the  automobile  that  he 
agreed  to  sell  Coleman,  Denton  declined  to 
deliver  ft ;  his  reason  therefor  not  being  mate- 
rial in  view  of  the  point  on  whlCh  our  deci- 
sion wHl  turn.  Denton  also  declined  to  accept 
or  receive  from  the  chancery  clerk  the  not* 
and  deed  of  trust  executed  by  Coleman. 
Afterwards  Smith  attempted  by  an  original 
bill  In  the  chancery  court  to  force  Denton  to 
specifically  i)erform  his  contract  with  Cole- 
man to  deliver  to  him  (Smith)  the  automobile 
alleged  to  have  been  purchased  from  Denton 
by  C!oleman,  but  did  not  make  Coleman  a 
party  defoidant  thereto.  On  the  final  hear- 
ing a  decree  was  rendered  dismissing  thia 
Mil  and  adjudging: 

"That  the  said  C.  W.  Smith  la  hereby  sub- 
rogated to  all  the  right  and  benefits  in  said 
trust  deed,  that  the  said  defendant,  W.  R. 
Denton,  had  in  and  by  virtue  of  said  trust 
deed." 

The  only  right  claimed  by  Smith  to  an« 
on  the  note  is  such  as  was  conferred  on  him 
by  this  decree,  but  we  are  not  called  aa  to 
determine  what  right  was  thereby  Intended 
to  be  conferred,  for  aa  Coleman  was  not  a 
party  to  the  decree  It,  of  course,  Is  not  bind- 
ing on  him,  and  in  so  far  as  he  la  concerned 
it  conferred  no  right  on  Smith,  for  whldi 
reason  the  peremptory  instruction  requested 
by  (3oleman  should  have  been  granted. 

Reversed,  and  judgment  here  for  appel- 
lant 


(IM  Ulm.  ISO) 

BRAHAN  V.  NATIONAL  LIFE  &  ACCIDENT 
INS.  CO.    (No.  21560.) 

(Supreme  Court  of  lUssissippi,  Division  A. 
Feb.  14,  1921.) 

(ByUahua  by  the  Court.) 
Attorney  and  otlent  «=9l77  — No  Hen  on  Jodo> 
ment  for  services  where  attorney  not  em- 
ployed by  Judgment  oredltor. 
The  attorney  has  no  lien  upon  a  Judgment 
for  services  securing  it,  where  he  was  not  em- 
ployed by  the  Judgment  creditor. 

Appeal  from  Circuit  Court  Lauderdale 
County;  R.  W.  Heidelberg,  Judge. 

Oalm  by  F.  V.  Brahan,  attorney,  to  Hen 
on  judgment  rendered  In  suit  by  one  Thomas 
against  the  National  Life  &  Accident  Insur- 
ance Company.  Judgment  for  defendant 
and  plaintiff  appeals.    Affirmed. 

F.  V.  Brahan,  of  Meridian,  for  appellant 
John  W.  McCall,  of  Memphis,  Teim.,  tor 
appellee. 

HOLDEN,  3.  Mr.  Brahan,  aa  attorney, 
appeals  from  a  judgment  peremptorily  deny- 
ing him  recovery  for  |76,  claimed  as  a  fee 
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for  aeniOM  rendered  in  a  iiilt  by  cue 
Tbomas  against  the  appellee. 

The  case  Is  simply  this:  Attorney  Brown 
sned  the  appellee  insnrance  OHnpAny  tor 
Thomas  In  the  jnattoe  court  and  obtained  a 
Judgmmt  for  f  199.  Upon  appeal  to  the  dr- 
colt  court  Attorney  Brown  assumed  the  rOle 
of  witness,  and  the  aiq>ellant  Brahan  was 
employed  by  Brown  to  take  his  place  as  at- 
torney In  the  case.  Judgment  was  rendered 
for  $200  against  the  appellee  in  the  drcnlt 
court,  which  was  appealed  from  to  this 
oonrt,  but  the  appeal  was  dismissed  without 
a  hearing  niMn  the  merita  At  this  Juncture 
it  seems  that  Attorney  Brown  agreed  to  pay 
Attorney  Brahan,  the  appellant,  |76  for  his 
services  In  the  case.  Mr.  Brahan  thereupon 
notified  the  appellee  Insurance  company  to 
pay  him  the  $75  out  of  the  $200  Judgment 
due  by  it  to  the  said  Thomas,  but  the  ap- 
pellee insurance  company  paid  the  amount  of 
the  Judgment  to  the  circuit  clerk  of  the  court 
where  It  was  rendered.  The  appellant  Bra- 
han did  not  claim  that  he  had  any  assign- 
ment against  the  Judgment  He  did  not 
have  any  contract  of  employment  with 
Thomasy  the  plaintlll,  who  was  a  minor 
negro  diild.  He  had  no  authority  to  act  for 
Thomas,  the  minor,  except  through  his  em- 
ployment by  Attorney  Brown.  Brown  had 
no  authority  from  the  minor  diild,  or  other- 
wise, to  em^ay  Brahan. 

Up<m  this  state  of  facts  the  drcait  Judge 
granted  a  i)eremptory  instruction  denying 
recovery  to  the  appellant  Brahan,  and  we 
think  his  action  was  correct  There  was  no 
contractual  relation  of  attorney  and  client 
between  Brahan  and  Thomas,  consequently 
no  lien  existed;  therefore  an  assignment 
was  necessary  to  give  Brahan  a  Hen  upon  the 
Judgment  and  there  was  no  legal  or  equita- 
ble assignment  to  him  of  any  part  of  the 
Judgment  which  would  have  been  necessary 
in  order  to  bind  the  appellee  Judgment  debt- 
or. Appellant  has  no  remedy  except  against 
Attorney  Brown  who  employed  him  to  ren- 
der the  service  in  the  case. 

The  appellant  dtes  and  relies  upon  the 
cases  of  Harris  v.  Hazlehurst  Oil  Mill  Co., 
78  Misa  603,  30  South.  273,  and  Halsell  v. 
Turo«r,  81  Miss.  432,  86  South.  531.  But 
these  cases  are  not  in  point  for  the  appel- 
lant In  the  flrst  case  there  was  an  equita- 
ble assignment  by  the  Judgment  creditor 
to  the  attorneys  who  were  employed  by  him. 
Not  so  hera  In  the  second  case  the  attorney 
had  a  lien  upon  the  funds  In  his  possession 
for  services  rendered  in  collecting  the  money 
for  his  dlent  That  was  a  different  case 
from  the  one  at  tiar.  Here  there  was  no  lien 
of  Mr.  Brahan  for  any  of  the  reasons  given 
in  the  two  cases  cited. 

The  Judgment  of  the  lower  court  ia  af- 
firmed. 

Affirmed. 


(124  Hill.  Its) 

EDWARDS  ft  al.  V.  BOARD  OF  SUP'Rd  OP 
BOLIVAR  COUNTY.     (No.  21041.) 

(Supreme   Court  of  lOsBisgippl,   DivisloB  A. 
Feb.  14,  1921.) 

(ByVabm  hy  the  Court.) 

Schools  aad  sohool  distriots  «=»97(4)-'Bond 
eleotlon  void  If  held  at  plaoa  not  deslanated 
by  statnte. 
Under  chapter  194,  Laws  of  1916  (Heming- 
way's Code,  i  4004),  an  election  to  determine 
the  issuance  of  bonds  to  erect  a  acboolhouse 
in  a  consolidated  school  district  is  void  if  held 
at  a  place  not  designated  by  the  statute,  not- 
withstanding all  electors  had  due  notice. 

Appeal  from  Chancery  Court,  Bolivar  0>nn- 
ty;  O.  B.  Williams,  Chancellor. 

Suit  by  Ia  B.  Edwards  and  others  against 
the  Board  of  Supervisors  of  Bolivar  County 
for  an  injunction.  Ftom  a  decree  dissolving 
the  injunclion  and  dismissing  the  bill,  com- 
plainants appeaL    Reversed  and  rendered. 

Roberts  ft  Hallam,  of  Cleveland,  for  appel- 
lants. 

Sillers,  Elmore,  Clark  &  Sillers,  of  Rose- 
dale,  for  appelleei 

HOIiDEN,  3.  This  is  an  appeal  from  a  de- 
cree dissolving  an  injimction  and  dismissing 
the  bill  of  the  appellants,  who,  as  taxpayers, 
sought  to  restrain  the  board  of  supervisors 
from  issuing  $40,000  In  bonds  for  the  erectitm 
of  a  schoolhouse  in  a  consolidated  school  dis- 
trict 

Upon  the  presentation  of  a  petition  by  the 
patrons  to  the  school  board  of  Bolivar  coun- 
ty asking  that  the  Ounnison  and  Deeson 
school  districts  be  consolidated  into  one  dis- 
trict to  be  known  as  the  Ounnison  consolidat- 
ed school  district,  and  that  the  schoolhouse 
of  said  district  be  located  at  Gunnison,  the 
schoolboard  entered  an  order  establishing  the 
Gunnison  consolidated  school  district  and  ap- 
pointing trustees  therefor. 

Following  the  establishment  of  the  dis- 
trict, the  board  of  supervisors  was  petitioned 
to  issue  $40,000  in  bonds  with  which  to  erect 
a  new  school  building  for  the  district  There- 
upon the  board  entered  its  order  declaring 
its  purpose  to  issue  said  bonds,  and  directed 
the  clerk  to  give  due  notice  thereof  by  pub- 
lication. Following  this,  20  per  centum  of 
the  taxpayers  of  the  district  petitioned 
against  the  issuance  of  the  bonds,  whereupon 
the  board  of  supervisors,  in  compliance  with 
chapter  209,  Laws  of  1918,  {  2,  directed  that 
an  election  be  held  in  said  district  to  deter- 
mine whether  the  bonds  should  be  issued. 
The  order  of  the  board  directed  that  the  elec- 
tion shonld  be  held  "in  the  towns  of  Gunnison, 
Deeson,  and  Round  Lake  on  May  30,  1919." 
The  electioD  commissioners  also  gave  notice 
that  the  election  would  be  held  "in  the  towns 
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of  Gonnlson,  Deeson,  and  Bonnd  Lake,  In  the 
Gnnnlaon  consolidated  BCbool  district"  No- 
tice of  the  proposal  af  the  board  to  iasue  the 
bonds  was  g:iTen  by  the  cleric. 

In  pursuance  of  the  order  of  the  board  an 
election  was  held  on  the  question  of  the  Issu- 
ance of  the  bonds,  which  resulted  in  a  large 
majority  voting  for  the  issuance  of  the  bonds. 
The  election  was  held  at  three  places,  ap- 
parently private  stores  situated  respectively 
somewhere  in  the  towns  of  Gunnison,  Dee- 
son,  and  Round  Lake.  The  voting  places 
where  the  election  was  held  were  not  desig- 
nated by  the  board  of  supervisors  or  the 
election  commissioners  as  the  place  or  places 
at  which  the  election  was  to  be  held. 

It  appears  conclusively  that  the  election 
was  not  held  at  the  schoolhouse  of  the  con- 
solidated school  district,  nor  was  it  held  at 
a  convenient  place  designated  by  the  trus- 
tees of  the  school.  In  fact,  it  seems  that 
there  was  no  schoolhouse  of  the  consolidated 
Bdiool  district  at  which  the  election  could 
have  been  held,  and  no  other  place  was  des- 
ignated by  the  trustees  of  the  school  or  the 
board  of  supervisors. 

The  decisive  point  In  the  case  is  whether 
or  not  the  election,  under  the  circumstances, 
was  valid,  because  the  validity  of  the  bonds 
depended  upon  the  validity  of  the  election 
authorizing  their  issuance. 

The  aathorlty  granted  by  the  Legislature 
to  create  consolidated  school  districts  and  to 
Issue  bonds  for  the  erection  of  school  build- 
ings therein  depends  entirely  upon  the  stat- 
ute (chapter  184,  Laws  of  1914;.  chapter  194, 
Laws  of  1916;  Hemingway's  Code,  {  4004), 
and,  nnless.the  provisions  of  the  act  be  sub- 
stantially complied  with,  the  power  granted 
cannot  be  exercised;  and  therefore,  if  the 
election  was  not  held  at  the  place  provided 
l>y  the  statute,  it  is  void.  We  here  set  out 
the  act  of  the  Legislature  (chapter  194,  Laws 
of  1916;  Hemingway's  Code,  §  4004),  which  is 
as  follows: 

"That  in  any  case  where  it  becomes  neces- 
sary to  hold  an  election  affecting  any  question 
to  be  snbmitted  to  the  qualified  electors  in  any 
consolidated  school  district  in  this  state,  as 
now  provided  by  the  laws  of  the  state  forming 
snch  consolidated  school  districts,  that  such 
election  shall  be  held  at  the  schoolhoase  of 
•aid  district,  or,  if  there  is  no  schoolhouse, 
the  election  shall  be  held  at  a  convenient  place 
designated  by  the  trustees  of  the  school,"  etc. 

The  plain  language  of  the  statute  leads  us 
to  conclude  that  the  election  was  void,  and 
the  lower  court  erred  in  dissolving  the  in- 
junction and  dismissing  the  bill,  because  the 
election  was  not  held  at  the  schoolhouse  of 
the  consolidated  district,  nor  was  it  held  at 
a  convenient  place  designated  by  the  trustees 
of  the  schooL  If  there  was  no  schoolhouse  at 
which  the  election  could  have  been  held,j 
which  seems  here  to  be  true,  then  the  trus-  ( 


tees  of  the  school  should  have  designated  a 
convenient  place  at  which  to  hold  the  elec- 
tion; but  it  appears  the  trustees  designated 
no  place  for  the  election,  and  that  it  was 
held  somewhere  in  the  district  at  places  con- 
trary to  the  provision  of  the  statute.  The 
holding  of  the  election  at  the  designated 
place,  as  provided  by  the  act,  was  essential 
to  its  validity,  since  the  authority  to  hold  the 
election  rests  solely  upon  the  statute.  Bar- 
rett V.  Cedar  Hill  a  S.  Dist,  86  South.  125. 

It  is  unavailing  to  argue  that  the  failure 
to  hold  the  election  at  the  place  provided  by 
the  statute  is  a  mere  Irregularity,  and  that, 
since  all  of  the  quallfled  voters  of  the  Dis- 
trict had  notice  of  the  election,  the  irregu- 
larity is  harmless  and  should  not  defeat  the 
full  and  fair  expression  of  the  electors  of  the 
district  This  reasoning  cannot  be  upheld, 
because  the  election  in  this  case  could  only 
be  held  by  a  special  statutory  power,  the  ex- 
ercise of  which  must  conform  substantially 
to  all  of  the  affirmative  mandatory  require- 
ments thereof.  It  was  more  than  a  mere  irreg- 
ularity; it  was  a  dear  failure  to  hold  the 
election  at  the  place  provided  by  the  special 
statute  granting  the  authority  for  an  elec- 
tion. 

The  decree  of  the  lower  court  is  reversed, 
and  judgment  here  for  the  appellants. 


(m  Miss.  177) 

ALEXANDER    v.    BRUIMFIELD.     (N«. 
21542.) 

(Supreme    Court   of   Mississippi,   Division   A. 
Feb.  14,  1921.) 

(SyUabn*  lu  the  Court.) 

1.  Broker*  «=944— When  broker  entitled  to 
commissions  for  sale  of  land  on  revooatloa 
of  authority  stated. 

When  the  owner  of  land  contracts  in  writ- 
ing with  real  estate  broker  for  the  sale  there- 
of on  commission  revokes  the  authority  there- 
by conferred  on  the  broker,  but  afterwards 
orally  directs  the  broker  to  proceed  with  the 
sale  of  the  land,  and  the  broker  thereafter  ob- 
tains a  purchaser  who  buys  the  land,  he  is  en- 
titled to  the  commission  for  making  the  sale 
agreed  on  in  the  original  contract. 

2.  Broker*  ,9=369— Broker  selling  portion  of 
land  he  was  authorized  to  sell,  and  also  oth- 
er land,  held  entitled  to  oommisslons  only 
on  former. 

When  a  broker  who  has  been  authorised 
to  sen  land  for  the  owner  on  commission  pro- 
cures a  purchaser  to  whom  the  owner  sells  a 
portion  of  the  land,  the  broker  is  authorized  to 
sell,  and  also  other  land,  the  broker  is  entitled 
to  commissions  only  on  that  portion  of  the  land 
which  he  was  authorized  to  selL 

Appeal  from  Chancery  Court  Humphreys 
County ;  B.  N.  Thomas,  Chancellor. 
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Sidt  hj  Wfllla  Bmmfleld  against  M.  D. 
Alexander.  Vtom  a  Judgment  oTerroUng  a 
demurrer,  defendant  appeals.  Affirmed  and 
remanded,  .with  leave  to  answer. 

7.  M.  Gaabln,  of  Belzonl,  for  appellant. 
Mortimer  ft  Sykes,  of  Belzonl,  for  appellee. 

SMITH,  C.  3.  This  Is  an  appeal,  to  settle 
tbe  principles  of  tbe  case,  from  a  decree  over- 
ruling a  demurrer  to  an  original  bill.  The 
UU  alleges,  In  substance,  tbat  tbe  appellant 
contracted  in  writing  with  the  appellee,  a 
real  estate  broker,  by  which  he  agreed  to 
give  to  the  appellant  the  exclusive  right  to 
sell  bis,  the  appellant's  Bluesack  plantation, 
the  material  portion  of  this  contract,  which 
was  made  an  exhibit  to  the  bill,  being  as  fol- 
lows: 

"I,  M.  D.  Alexander,  of  Belxoni,  Misg.,  tbe 
iirst  party,  for  and  in  consideration  of  $1.00 
cash  in  band  paid  to  me  by  Willis  Brumfield, 
of  Belzoni,  Misi.,  second  party,  do  hereby  agree 
and  grant  unto  said  second  party  the  exduBive 
right  to  sell  the  following  landi  owned  by  me, 
situated  in  the  county  of  Humphreys,  in  the 
atate  of  Mississippi,  to  wit:  Lot  3,  section  21, 
township  15,  range  8,  west— containhig  420 
acres,  at  the  price  of  $110  per  acre  upon  tbe 
following  terms:    At  the  price  of  $  upon 

the  following  terms:  Cash  on  delivery  of  the 
deed  $16,000,  and  the  balance  in  eight  equal 
annual  payments  to  bear  6  per  cent,  interest 
from  date  of  sale.  Said  agreement  of  sale  to 
expire  January  1,  1920.  In  the  event  of  sale 
before  the  end  of  1919,  possession  to  be  given 
January,  1920,  or  at  time  of  sale  provided 
purchaser  purchases  live  stock  and  accounts. 
First  party  agrees  to  pay  said  second  party  a 
commission  of  6  per  cent,  on  the  total  amount 
of  the  above-mentioned  price  for  effecting  a 
sale  of  said  property,  or  for  producing  a  pur- 
chaser ready,  able,  and  willing  to  buy  aald  prop- 
erty on  said  terms,  and  agrees  that,  if  second 
party  shall  etCect  a  sale  thereof  at  a  greater 
price  than  that  above  named,  to  pay  the  excess 
to  the  second  party  as  extra  compensation  for 
making  the  said  sale." 

The  bill  farther  alleges: 

That  while  the  appellee  was  endeavoring 
to  sell  the  plantation  and  had  about  nego- 
tiated a  sale  thereof  he  received  the  following 
letter  from  the  appellant's  attorney : 

"Mr.  M.  D.  Alexander  to-day  got  me  to 
write  a  contract  for  the  sale  of  his  Bluesack 
or  Belgrade  plantation  to  Mr.  O.  !>.  Nichols. 
It  is  believed  that  there  is  litUe,  if  any,  doubt 
that  the  contract  will  be  consummated  within 
60  days.  Mr.  Alexander  requests  me  to  al- 
viae  you  of  tide  fact  so  that  you  need  go  to  no 
further  trouble  in  the  way  of  finding  a  pur- 
chaser, and  to  say  that  when  the  sale  is  con- 
summated he  will  pay  you  the  commission  for 
which  in  my  opinion  he  is  liable  to  you." 

niat  within  a  few  days  after  receipt  of  this 
letter  tbe  appellant  called  on  the  appellee 
and  paid  him  the  sum  of  $2,310,  the  amount 


of  oommissions  be  would  have  earned  bad  he 
sold  the  plantation  for  the  appellant  at  tbe 
agreed  price.  That  aftei:wards  the  a^iellant 
told  the  appellee  that  his  trade  with  Nichols 
had  not  materialized,  and  for  him,  the  appd- 
lee,  to  proceed  with  the  sale  of  the  land, 
which  he  did,  resulting  In  his  securing  a  pro- 
spective purchaser  who  came  to  Belzonl,  the 
place  at  which  both  the  appellant  and  the  ai>- 
I)ellee  resided,  for  the  purpose  of  inspecting 
the  plantation  with  the  view  of  bviying.  That 
he  called  at  the  appellee's  office,  and,  finding 
him  out,  called  on  the  appellant  and  told  blm 
of  his  appointment  with  the  appellee  and  of 
his  failure  to  find  the  appellee  at  his  office 
and  requested  the  ai^peUant  to  show  him  tbe 
plantation.  Tbls  <3ie  appellant  did.  the  re- 
sult being  tbat  tbe  plantatton  was  purchased 
from  the  appellant  by  this  pnrduiser  .who  had 
l>een  secured  by  the  appellee  for  $36,000,  be- 
ing $8,000  more  than  the  price  the  appellant 
had  agreed  with  the  app^ee  to  take  for  it, 
the  a]n>ellant  also  reserving  to  himself  the 
crops  then  growing  on  the  land.  The  deed 
executed  by  the  appellant  to  the  purchaser  is 
made  an  exhibit  to  tbe  bill,  and  the  land 
tbereia  omveyed  is  described  as  follows : 

"The  north  %  of  section  20  and  all  tbat  part 
of  lot  3,  section  21,  lying  north  of  Atchafalaya 
Bayou,  all  in  township  IB,  range  3  west,  ex- 
cept that  part  thereof  embraced  in  the  right  of 
way  of  the  Tazoo  ft  Blississippi  Valley  Bail- 
road  Company,  containing  420  ajcres,  more  or 
less,  known  as  the  Bluesack  plantation,  except 
that  part  thereof  described  in  the  final  decree 
rendered  by  the  chancery  court  of  Washington 
county.  Miss.,  on  tbe  30th  day  of  October, 
1907,  in  the  suit  of  Mary  S.  Powell  v.  Tirginia 
Prewitt  et  al..  No.  8316  on  tbe  docket  of  said 
court,  and  l>eing  the  same  land  conveyed  to  me 
by  H.  W.  Lesser  and  Loula  Bell  Lesser  by 
deed  dated  16th  day  of  January,  1918,  which 
deed  is  filed  for  record  on  Washington  county, 
Miss.,  on  January  19,  1018." 

The  prayer  of  the  bill  is  for  a  discoveiy  of 
the  value  of  the  crops  growing  on  the  land  in 
1919,  the  year  in  which  it  was  sold,  and  for 
a  decree: 

"That  your  complainant  is  entitled  to  a  com- 
mission of  5  per  cent,  on  $46,200;  that  he  is 
further  entitled  to  an  overage  of  $8,800,  being 
the  difference  between  the  $55,000,  the  price 
paid  by  said  Kimbrougb  brothera,  defendants, 
and  the  $46,200,  tbe  price  fixed  in  his  broker's 
contract,  any  amount  that  the  said  special 
master  finds  to  have  been  realized  by  the  said 
Alexander,  defendant,  by  virtue  of  liis  1919 
rentals  on  said  land,  and  his  interest  in  the 
growing  crops  thereon  for  the  year  1919,  less 
a  credit  of  $2,310,"  etc 

The  grounds  on  which  It  Is  here  sought  to 
reverse  the  decree  of  the  court  below  are: 
First,  that  the  contract  executed  by  tbe  ap- 
pellant to  the  appellee  was  without  consid- 
eration, and  therefore  revocable  at  his  pleas- 
ure, and  was  in  fact  revoked  by  the  latter 
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from  the  appellant'B  attorney  to  the  appellee 
referred  to  In  the  bill;  and,  second,  that  the 
land  sold  by  the  appellant  is  not  that  describe 
ed  in  his  contract  with  the  appellee. 

[1]  1.  Whether  or  not  the  appellant  had 
the  right  to  revoke  his  contract  .with  the  ap- 
pellee and  also  whether  or  not  it  was  in  fact 
revoked  by  the  letter  of  his  attorney  are  not 
here  material,  for  it  is  expressly  alleged  in 
the  bill  that  thereafter  the  appellant  told  the 
appellee  "to  continue  his  efforts  to  sell  said 
plantati<Ri,''  which,  withont  more,  mnat  be 
held  to  mean  in  accordance  with  the  terms 
of  the  original  agreement,  and  that  the  appel- 
lee^ pursnant  thereto,  did  produce  a  purchas- 
er ready,  willing,  and  able  tot  and  who  in 
fact  did,  buy.  If  this  is  true  the  appellee  is 
entitled  to  the  compensation  agreed  on.  We 
are  not  now  called  on  to  determine  whether 
or  not  such  compensatloD  will  include  the 
crops  and  rent  for  the  year  in  which  the  land 
was  sold,  for  the  demurrer,  In  so  far  as  this 
ground  thereof  is  concerned,  .was  properly 
oyermled  without  reference  to  whether  or 
not  the  appellant  must  account  to  the  appel- 
lee for  the  value  of  the  crop. 

[2]  2.  The  land  which  the  appellee  was  to 
sell  for  the  appellant  Is  referred  to  in  the 
UU  as  the  Bluesack  plantation,  but  the  ex- 
hibit thereto,  whicih  must  control,  described 
it  as  lot  3,  section  21,  township  16,  range  3 
west,  and  the  land  actually  sold  by  the  appel- 
lant is  described  in  the  deed  thereto  as  the 
N.  ^  of  section  20  and  all  that  part  of  lot  S, 
etMan  21,  lying  north  of  the  Atchafalaya 
Bayou,  etc.,  as  hereinbefore  set  out  The  land 
sold  by  the  appellant  therefore  embraces,  ac- 
cording to  the  allegations  of  the  bill  only  a 
part  of  that  which  the  appellee  had  the  right 
to  seU.  He  is  therefore  entitled  to  recover 
only  Gommisslons  dne  him  for  the  sale  of  that 
portion  of  the  land  included  in  the  appel- 
lant's deed  to  the  purchaser,  and  then  only 
in  event  the  commissions  already  received  by 
him  are  insufficient  to  cover  commissions  on 
that  portion  of  the  land  sold. 

Affirmed  and  remanded,  with  leave  for  the 
appellant  to  answer  within  30  days  after  the 
Oling  of  the  mandate  in  the  court  below. 


(124  KlM.  5K) 
MoCOMB    CITY 


V.    HAYMAN 
21323.) 


•t   al.      (No. 


(Supreme  Court  of  Mississippi,  Division  A. 
Feb.  14,  1921.) 

(ByUabut  ty  the  Oourt.) 

I.  Mvalolpa]     oorporatlons     «=>763(l)— Must 
use  ordinary  care  to  keep  streets  In  rea- 
soaably  safe  condition. 
It  is  the  daty  of  a  municipality  to  nse  or- 
dinary care  to  keep  it»  streets  in  a  reasonably 
safe  condition  for  persons  nsing  ordinary  care 
and  prudence. 


2.  Municipal  oorporatlow  «S9»80I (I)— Liability 
for  injury  to  ohild  by  defooUva  street  aaaio 
as  la  ease  of  adalt 

The  UabiUty  of  a  mnnlclpality  for  an  in- 
Jory  to  a  child  cansed  by  a  defect  in  its  streets 
is  the  same  as  in  the  case  of  an  adult  injured 
by  such  defect  wliile  in  the  exercise  of  da* 
care. 

3.  Mnnidpal  eorporatloaa  «s>764(3),  796— Un- 
der no  duty  to  gnard  gully  near  street  whea 
not  In  dangerous  proximity  thereto. 

A  municipality  is  not  required  to  keep  the 
entire  width  of  its  streets  open  and  safe  for 
travel,  provided  the  portion  thereof  set  apart 
for  travel  is  wide  enough  to  be  safe,  and  it  is 
charged  With  no  duty  to  fill  up  or  guard  a  gul- 
ly that  may  be  near  a  street  unless  in  such 
close  proximity  thereto  as  to  be  dangerous  to 
a  traveler  passing  along  the  street  and  using 
ordinary  care. 

4.  Negligence  «s>23(l)^Attraetlva  nnlMwea 
artlilolally  oreated. 

In  order  for  a  thing  dangerous  to  children 
to  come  within  the  attractive  nuisance  doctrine, 
it  must  have  been  artifidally  created. 

Appeal  from  Circuit  Court,  Pike  County; 

D.  M.  Miller,  Judge. 

Action  by  H.  A.  Hayman  and  othera 
against  McComb  City  to  recover  for  wrong- 
ful death.  Judgment  for  plalnOfls,  and  de- 
fendant appeals.    Reversed  and  rendered. 

W.  B.  Mlxon  and  J.  J.  Caasldy,  both  of  Mc- 
Comb City,  for  appellant. 

J.  W.  Cassedy,  of  Brookhaven,  and  V.  D. 
Hewitt,  of  McComb  City,  for  appellees. 

SMITH,  C.  J.  This  is  an  action  at  law  in 
which  the  appellees,  who  are  the  father, 
mother,  and  brother  of  Jerome  Wilson  Hay- 
man,  deceased,  recovered  from  the  appellant 
damages  for  the  death  of  Jerome  Wilson 
Hayman,  a  dilld  two  years  and  seven  months 
old,  who  was  drowned  In  a  gully  near  one  of 
the  appellant'B  streets. 

The  streets  of  McComb  City  at  the  place 
where  the  death  of  the  chUd  occurred  run 
north  and  south  and  east  and  west  intersect- 
ing each  other  at  right  angles.  Avenue  B 
runs  east  and  west,  intersecting  Magnolia 
and  Cherry  streets,  which  run  north  and 
south  one  block  apart  The  (ihlld  lived  with 
Its  parents  on  Magnolia  street  in  the  second 
house  south  of  Avenue  E,  and  its  unde,  H. 

E.  Wilson,  lived  on  the  norfli  side  of  Avenue 
B  in  the  second  house  east  of  Cherry  street 
There  Is  no  sidewalk  on  the  north  side  of 
Avenue  B  oi^)oslte  the  block  in  which  the 
child  lived,  except  for  a  short  distance  Just 
before  it  crosses  Cherry  street  A  gully  be- 
gins some  distance  northeast  of  Avenue  B 
and  runs  through  private  property  to  Avenue 
B  striking  it  a  short  distance  west  of  Cherry 
street  then  east  along  Avenue  E  to  Magnolia 
street  and  then  on  through  property  owned 
by  private  Individuals.    This  gnlly  was  form- 
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ed  by  water  from  tbe  adjacent  land  for 
whldi  It  la  a  natural  drain.  Along  Avraiue  B 
it  1b  partly  In  the  land  acquired  by  the  city 
for  street  pnn>ose8.  Between  this  gully  and 
that  part  of  the  street  which  has  been  set 
ai>art  and  Improved  by  the  appellant  for 
travel  there  is  a  grass  plot  variously  esti- 
mated by  the  witnesses  as  being  from  5  or  6 
feet  to  16  feet  distant  from  the  north  edge  of 
the  traveled  way  of  the  street.  The  only 
witness  who  measured  it  testified  that  it 
was  16  feet,  and  photographs  thereof  intro- 
duced in  evidence  indicate  that  his  testimony 
is  probably  correct 

A  path  crosses  Avenue  B  a  short  distance 
east  of  the  gully,  estimated  by  some  of  the 
witnesses  to  be  not  more  than  2  or  3  feet  dis- 
tant therefrom.  The  gully  is  several  feet 
deep,  Its  sides  are  covered  with  honeysuckle 
vines,  and  when  the  child  was  drowned  these 
vines  were  in  bloom  and  the  water  In  tbe 
gully  was  about  3  feet  deep.  The  child  was 
fond  of  flowers. 

On  the  25th  day  of  March,  1919,  the  child 
with  its  mother's  permission  went  to  tbe 
house  of  its  uncle,  and  on  returning  there- 
from alone  about  noon  it  fell  into  this  gully 
about  30  feet  west  of  the  path  which  crosses 
Avenue  B  and  was  drowned.  It  was  last 
seen  by  a  mail  carrier,  just  a  few  minutes 
before  its  body  was  found,  playing  in  the 
street  about  150  feet  east  of  the  gully.  The 
place  at  which  the  child  was  drowned  was 
viewed  by  the  court  and  Jury  during  the 
progress  of  tbe  trial.  There  is  no  evidence 
that  the  child  fell  into  the  gully  from  either 
the  street  or  the  path  which  crosses  it,  but  It 
is  manifest  that  at  tbe  time  it  f^  Into  the 
gully  it.  had  wandered  from  the  street  It 
is  also  manifest  that  an  adult  traveling  along 
Avenue  B  in  tbe  daytime  and  using  ordinary 
care  la  in  no  danger  whatever  of  falling  or 
being  thrown  therefrom  into  the  gully. 

A  peremptory  instruction  requested  by  the 
appellant  was  refused. 

[1-3]  The  measure  of  a  municipality's  duty 
in  tbe  maintenance  of  its  streets  is  to  use 
ordinary  care  to  keep  them  in  a  reasonably 
safe  condition  for  persons  using  ordinary 
care  and  prudence,  Vicksburg  v.  Hennessy,  64 
Miss.  391,  28  Am.  Rep.  354;  Meridian  v. 
Crook,  109  Miss.  700,  69  South.  182,  L.  R.  A. 
1016A,  482 ;  Higginbottom  v.  BurnsTlUe,  113 
Miss.  219,  74  South.  133,  and  iU  liability  for 
an  injury  to  a  child  caused  by  a  defect  in  its 
streets  is  tbe  same  as  in  tbe  case  of  an  adult 
Injured  by  such  defect  while  in  tbe  exercise 
of  due  care.  IS  B.  C  L.  368.  This  duty  of 
a  municipality  to  use  ordinary  care  to  keep 
its  streets  in  a  reasonably  safe  condition  does 
not  require  it  in  all  cases  to  keep  the  entire 
width  of  its  streets  open  and  safe  for  travel, 
provided  the  portion  thereof  set  apart  for 
travel  is  wide  enough  to  be  safe,  Gulfport  & 
M.  Coast  T.  Go.  v.  Manuel,  85  South.  308; 


2  Elliott  on  Roads  and  Streets  (3d  Ed.)  I  800. 
from  which  it  necessarily  follows  tbat  a 
city  is  under  no  duty  to  fill  up  or  guard  a 
gully  that  may  be  near  the  street  or  traveled 
part  thereof  unless  it  is  in  such  close  prox- 
imity thereto  that  a  travder  passing  along 
the  street  and  using  ordinary  care  is  in  dan- 
ger of  falling  or  being  thrown  into  the  gully 
and  being  injured  thereby.  Butler  v.  Ox- 
ford, 60  Miss.  618,  13  Soutta.  626.  Tested  by 
these  rules,  it  is  manifest  tliat  the  appellant 
violated  no  duty  it  owed  to  the  traveling  pub. 
lie  in  not  filling  up  or  guarding  tbe  gully  in 
which  this  child  was  drowned. 

[4]  But  a  recovery  is  also  claimed  by  the 
appellee  under  tbe  attractive  nuisance  doc- 
trine on  the  ground  that  the  child  may  have 
been  attracted  to  the  gully  by  the  flowers  on 
the  vines  which  covered  its  sides  and  have 
fallen  into  the  water  while  attempting  to 
gather  tbem.  There  are  two  answers  to  this 
contention:  First  in  order  for  a  thing  dan- 
gerous to  children  to  come  within  tbe  at- 
tractive nuisance  doctrine,  it  must  have  been 
artificially  created,  1  Thompson  on  Negli- 
gence, {  1030;  and,  second,  there  is  no  evi- 
dence tbat  the  child  was  attracted  from  the 
street  to  the  gully  by  the  flowers,  there  being 
in  fact  nothing  in  the  evidence  from  wbldi 
its  reason  for  leaving  tbe  street  and  going 
to  the  gully  or  how  it  came  to  fall  therein 
can  be  determined. 

Reversed,  and  Judgment  here  for  appellant. 


(m  Hiea.  742) 
MARIS  et  al.  v.  LINDSEY  et  al. 
(No.  21456.)* 

(Supreme  Court  of  Mississippi.    Feb.  14«  1821.) 

(ByUabut  by  the  Oourt.) 

1.  Courts  i8=990(4)  —  One  of  two  reaaonalilo 
oonstruotions  of  statute  will  be  adhered  to. 

Where  there  are  two  reasonable  interpreta- 
tions deducible  from  the  language  of  a  statute, 
and  the  ceart  has  already  adopted  one  of  them, 
the  decision  should  stand.  There  ought  to  be 
stability  in  court  decisions. 

2.  Statutes  <8=>I8I(I)— Given  elTeot  acoordlns 
to  terms  and  Intendment  ascertained  accord* 
Ing  to  recognized  rules. 

'  In  construing  statutes,  the  court  desires 
to  reach  a  conclusion  in  harmony  with  the  in- 
tent and  purpose  of  the  Legislature,  and  if  the 
Legislature  acts  within  constitutional  limita, 
tbe  court  will  give  eftect  to  its  statutes,  accord- 
ing to  the  terms  and  intendment  of  the  Iiegisla- 
ture,  ascertained  according  to  recognized  rulea 
of  statutory  construction. 

3.  Mortgages  «=9356  —  Sate  on  day  followina 
last  day  of  three-week  publication  authorUed ; 
notice  may  be  published  a  fourth  time  and 
sale  made  within  one  week  thereafter. 

A  sale  nnder  section  2772,  Code  of  1906 
(Hemingway's  Code,  g  2276),  may  be  made  on 
the  day  following  the  last  day  of  a  three-week 
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publicfttlon,  bat,  if  for  snSSdent  reaions,  a  sale 
on  that  partieiilar  day  be  not  desirable,  the 
notice  may  be  pablished  tii*  fonrth  time,  and 
a  sale  made  not  later  than  one  week  from  the 
day  of  the  fourth  publication,  provided  the 
original  notice  fixes  the  day  of  the  sale.  liake 
T.  CasUeman,  116  MUs.  176,  76  South.  877, 
dted. 

4.  Taxation  «s»72S,  827  —  Tax    deed    Invalid 
when  parties  applying  to  redeem  pay  amount 
required,  and  deed  Is  surrendered,  though  mis- 
take In  amount  Is  made;   tax  unpaid  on  re- 
demption may  be  recovered  and  made  Hen  on 
land  redeemed. 
Where  land  is  sold  for  the  nonpayment  of 
taxes,  the  tax  collector's  deed  must,  under  sec- 
tion 4338,  Code  of  1906  (Hemingway's  Code,  { 
ra72),  be  filed  in  the  ofBce  of  the  chancery  clerk 
and  remain  there  for  two  years  for  redemption, 
unless    sooner  redeemed;    and,   where   parties 
entitled  to  redeem  apply  to  the  chancery  clerk 
and  pay  the  amount  required  of  them  for  that 
purpose,  and  the  tax  deed  is  marked  canceled 
and  snrrendered  to  them,  the  deed  becomes  in- 
valid, even  though  the  derk  makes  a  mistake 
in  the  amount  they  should  pay;  but  in  such  case 
the  taxes  accruing  on  the  land  between  the  time 
of  sale  and  the  time  of  redemption  may  be  re- 
covered by  the  person  paying  them,  and  may 
be  made  a  lien  upon  the  land  redeemed. 

Holden  and  Sykes,  JJ.,  dissenting. 

In  Banc 

Appeal  trom  Cbancery  Court,  MadlBon 
County;    V.  J.  Strieker,  Chancellor. 

Suit  by  Sarah  Jones  Undsey  and  others 
against  C.  T.  Marls  and  others.  From  a 
decree  making  an  injunction  perpetual,  de- 
fendants appeal.    Affirmed  and  remanded. 

The  appellees  filed  a  Mil  in  the  chancery 
court  against  the  appellants,  alleging  that 
the  complainants,  who  are  the  appellees  here, 
are  the  descendants  of  one  Easter  Jones, 
who  died  intestate  on  or  about  the  8th  day 
of  September,  1911,  leaving  named  parties  as 
her  heirs,  and  setting  forth  the  subsequent 
deatb  of  a  portion  of  the  heirs  and  the 
names  of  their  descendants  who  inherited 
in  their  place  their  share  of  the  estate  of  the 
said  Easter  Jones.  It  is  also  alleged  that 
the  said  Easter  Jones  was  seized  and  pos- 
sessed in  fee  simple  of  a  portion  of  the  lands 
embraced  in  this  suit,  describing  said  lands, 
and  also  that  she  died  seized  and  possessed 
of  an  undivided  one-half  interest  in  other 
lands  described  in  the  Mil,  and  that  Jacob 
Jones,  her  husband,  owned  the  other  one- 
half  interest  in  the  .last-mentioned  lands;, 
that  Jacob  Jones  died  intestate  on  the  24th 
day  of  September,  1919,  and  left  as  his 
beirs  certain  of  the  complainants.  It  is  fur- 
ther alleged  that  on  the  1:1th  day  of  April, 
1917,  the  said  Jacob  Jones  and  William  Din- 
kins,  Sr.,  conveyed  all  of  their  interest  in 
all  of  the  above-mentioned  lands  to  C.  T. 
Maris,  as  evidenced  by  deed  of  record  re- 
ferred to  in  the  bill;   that  on  the  same  day 


C.  T.  Marls  reconveyed  to  said  Jacob  Jones 
and  William  Dinkins,  Sr.,  a  part  of  the  said 
lands,  describing  the  same  in  the  bill,  and 
alleged  that  the  said  G.  T.  Maris  and  William 
Dinkins,  Sr.,  are  in  the  fall  possession  and 
control  of  the  said  lands,  and  have  had  the 
exclusive  possession  since  their  respective 
transfers  and  the  death  of  the  said  Easter 
Jones,  and  that-  they  have  held  the  same  for 
their  own  use  and  benefit  to  the  exclusion 
of  the  complainants,  having  collected  valu- 
able rents,  sold  much  valuable  timber  there- 
from, used  and  occupied  pcvtions  of  the 
said  land  for  their  own  benefit;  the  sum 
and  total  of  said  amounts  being  unknown  to 
the  complainants. 

It  is  further  alleged  In  the  Mil  tbat  there 
appears  on  the  records  of  deeds  In  the  office 
of  the  chancery  clerk  an  instrument  of  writ- 
ing, purporting  to  be  a  deed  of  trust  on  all 
of  said  lands  executed  by  the  said  Jacob 
Jones  and  Easter  Jones  to  secure  Fred  Rings 
In  the  sum  of  $5,000,  divided  into  11  deferred 
payments  of  $500,  each  evidenced  by  a  note 
due  and  payable  on  the  8th  day  of  March  of 
the  years  1912,  1918,  1914,  1916,  1916,  1917, 
1918,  1919,  1920,  1921,  and  1922,  respecUvely. 

It  is  further  alleged  in  the  bill  that  Jacob 
Jones  and  Easter  Jones  were  never  indebted 
to  the  said  Rings,  and  if  the  said  deed  of 
trust  was  to  secure  to  any  person  any  sum, 
the  indebtedness  had  long  since  been  paid, 
and  the  notes  surrendered  and  the  lien 
thereby  released.  But  should  the  court  find 
anything  to  be  lawfully  due,  complainants 
offer  to  do  equity  In  the  premises. 

The  bill  sets  forth  the  respective  interest 
claimed  by  the  complainants,  and  alleges 
that  William  Dinkins,  Sr.,  and  O.  T.  Maris 
each  had  a  one-seventh  interest  in  said  lands, 
as  to  a  portion  of  the  lands,  and  a  one-four- 
teenth interest  each  as  to  the  lands  owned 
Jointly  by  Jacob  Jones  and  Easter  Jones. 

The  bill  prays  that  a  commissioner  be 
appointed  by  the  court  to  ascertain  the 
amount  of  rents  received  and  the  use  and 
occupation  of  the  lands,  and  to  ascertain  the 
value  of  all  timbers  cut,  sold,  or  used  by 
them  since  the  death  of  the  said  Easter 
Jones,  and  to  ascertain  the  amount  of  aU 
taxes  paid  by  them,  together  with  the  value 
of  all  permanent  Improvements  made  by 
them,  if  any,  and  for  a  partition  of  the  lands, 
if  capable  of  a  partition  in  kind,  and,  if  not, 
then  for  a  sale  of  said  lands  for  divislcm 
of  the  proceeds  among  the  parties  to  the 
suit 

The  answer  of  the  defendant  Maris  admit- 
ted the  heirship  of  some  of  the  complainants 
as  alleged  and  denied,  upon  information  and 
belief,  as  to  the  others;  admits  that  the 
parties  who  are  dead  died  intestate  as  al- 
leged in  the  bill;  admits  that  Easter  Jones 
died  owning  a  portion  of  the  lands ;  and  de- 
nied her  ownership  of  other  lands  at '  the 
time  of  her  death.     The  defendant   Maris 


>For  otber  esses  see  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


u 


87  SOUTHBBN  BBPOBTBB 


admits  the  aUegattoos  with  reference  to 
the  conveyance  by  Jacob  Jones  and  WlUlaxa 
Dlnklna,  Sr^  bat  chargea  that  they  owned 
all  the  land  sought  to  be  partited,  bat  that 
such  ownership  was  subject  to  a  deed  at 
tmst  given  to  secure  certain  indebtedness 
to  Fred  Rings,  but  denies  the  amount  set 
out  in  the  bill,  and  sets  forth  the  amounts 
of  the  notes  according  to  his  contention,  and 
alleges  that  said  notes  were  transferred  to 
John  Wohner,  and  that  said  debt  was  due 
and  unpaid,  and  that  on  the  9th  day  of  June, 
1013,  said  lands  were  sold  by  the  trustee 
to  Jake  Jones  and  William  Dinkins,  and  that 
said  Jones  and  Dinkins  acquired  a  i>erfect 
legal  title,  and  that  complainants  have  no 
claim  to  the  said  lands  for  this  reason.  The 
answer  denies  the  allegations  with  reference 
to  die  collection  of  rents  and  the  selling  of 
timber,  etc.,  and  denies  the  rl&t  to  have 
an  accounting  of  said  things. 

The  answer  further  allies  that  on  June 
9,  1913,  Jake  Jones,  William  Dinkins,  Rob- 
ert Jones,  Maggie  Jones,  and  Sarah  Jones 
Undsey  owed  John  Wohner  the  sum  of 
^JBiBB,  bearing  interest  at  the  rate  of  6  per 
coit.  per  annum,  and  that  they  executed  six 
promissory  notes  due  and  payable  in  from 
one  to  Biz  years  for  the  sums  of  $1,329.40, 
$1,270.76,  (1,212.10,  $1,153.45,  $1,004.80,  and 
$1,036.15,  and  secured  said  notes  by  deed 
of  trust  upon  all  of  said  lands  to  W.  H. 
Powell,  trustee,  which  was  duly  acknowl- 
edged and  placed  of  record,  and  a  certified 
copy  filed  as  an  exhibit  to  the  answer  and 
cross-bill;  that  this  debt,  secured  by  said 
deed  of  trust,  was  transferred  to  the  said 
Maris  <m  April  14,  1017,  and  noted  (m  the 
record;  that  said  parties  failed  to  pay  said 
notes,  and  that  the  trustee  in  accordance 
with  law  and  the  terms  of  the  deed  of  trust 
sold  all  of  said  lands  to  the  said  Biaris  on 
April  16,  1917,  by  deed  duly  adcnowledged 
and  recorded,  a  copy  of  which  is  filed  as  an 
exhibit  to  the  answer  and  cross-bill;  that 
the  defendant  Marls  thereby  acquired  a  per- 
fect title  to  said  lands.  The  answer  and 
croBs-blU  further  alleges  that  the  first  publi- 
cation of  the  notice  of  said  trustee's  sale  was 
made  on  March  23, 1917,  the  second  notice  on 
March  30,  1917,  and  the  third  notice  on  April 
6,  1917,  and  that  the  sale  was  made  on  April 
16,  1917. 

In  the  answer  and  cross-bill  it  is  further 
aUeged  that  on  April  2,  1917,  all  of  the 
lands  described  In  the  bill  were  sold  for  the 
taxes  of  the  year  1910  due  the  state  and 
county,  said  sale  being  made  by  the  sheriff 
and  tax  collector  to  John  Wohner,  and  that 
a  tax  deed  was  executed  and  filed  with  the 
chancery  clerk,  and  remained  on  file  until 
March  31,  1919,  on  which  date  it  was  unlaw- 
fully delivered  by  the  clerk  to  Jake  Jones  or 
William  Dinkins,  or  to  some  one  of  the  com- 
plainants: that  the  said  chancery  clerk 
thought  he  had  a  right  to  deliver  said  deed 
because  said  person  paid  him,  as  he  thought. 


the  neoenaiy  amount  t»  redeem  the  land% 
but  as  a  matter  of  fact  the  taxes  for  1917 
and  1918  were  not  paid  to  the  said  chan- 
cery clerk  by  them,  as  required  by  section 
4338  of  the  Code  of  1906,  and  that  the  said 
at^tempted  (redeniption  of  said  lands  was 
null  and  void. 

The  answer  and  cross-bill  farther  alleges 
that  the  defendant  Marls  paid  the  taxes  for 
the  years  1917,  1918,  and  1019,  the  same 
amounting  to  a  total  of  $600.30,  which  is  al> 
leged  to  be  a  first  lien  upon  said  lands  should 
the  complainants  be  granted  any  relief.  It  la 
further  aUeged  that  since  the  16tb  day  of 
April,  1917,  the  said  Maris  has  placed  upon 
said  lands  permanent  improvements,  before 
notice  of  the  intention  of  the  complainants  t«> 
dalm  said  lands,  in  the  sum  of  $500.  It  l» 
further  alleged  that  the  trustee,  W.  H. 
Powell,  as  a  further  precaution,  fortification, 
and  establishment  of  the  title  to  said  lands 
advertised  the  same  for  resale  under  th» 
deed  of  trust  aforesaid  on  April  19,  1920, 
but  before  the  sale  was  made  an  injunction 
was  obtained  on  a  supplemental  bill,  and  he 
was  restrained  from  selling  the  same.  The 
answer  is  made  a  cross-bill. 

The  complainants  filed  a  supplemental  bill 
setting  forth  the  fact  that  Powell,  trustee^ 
had  readvertised  the  lands  for  sale,  and  that 
if  the  deed  of  trust  was  ever  owing  to  Woh- 
ner, it  had  been  paid  and  discharged  by  the 
sales  of  timber  and  rents,  profits,  etc.,  and  an 
injunction  was  prayed  and  obtained,  restrain- 
ing the  sale. 

The  complainants  answered  the  cross-bill 
of  the  defendant  Maria,  and  denied  the  mate- 
rial allegations  In  the  cross-bill  and  the  valid- 
ity of  the  sales  made. 

The  exhibits  to  the  answer  and  cross-bill 
of  Maris  are  extensive,  and  set  forth  tike 
deeds  of  trust  and  notices  appearing  in  the 
papers  under  each  of  them,  with  copies  of 
the  deeds  of  trust  and  trustee's  deeds  execut- 
ed in  both  instances.  In  the  deed  of  trust 
executed  by  Jacob  and  Easter  Jones,  A.  K. 
Foots,  trustee,  to  secure  Fred  Rings,  the  rec- 
ord shows  that  the  advertisement  of  said 
sale  appeared  in  a  newspaper  of  the  county 
as  follows:'  First,  on  May  16,  1013 ;  second, 
on  May  23,  1913;  third,  on  May  30,  1913; 
and  the  sale  was  made  on  the  9th  day  of 
June,  1913. 

The  recital  in  the  trustee's  deed  with  ref> 
ereuce  to  the  advertisement  above  mentioned 
is  as  follows: 

"And  whereas  I  did  post  one  of  said  notioes 
on  the  15th  day  of  May,  A.  D.  1913,  before  the 
■ontb  door  of  said  coarthoase,  which  is  a  con- 
venient public  place  in  said  county,  and  did 
publish  in  the  Madiaon  County  Herald,  a  news- 
paper published  in  said  county,  said  notice  on 
the  16tb  and  23d  and  30th  of  May,  1913,  and 
whereas  on  this  the  9tli  day  of  June,  A.  D. 
1913,  before  said  courthouse  door  at  the  hour 
of  12  m.  (noon)  o'clock,  I  did  offer  the  prop- 
erty hereinafter  described  for  sale  at  pablic:: 
outcry,"  etc. 
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The  Bale  by  Powell,  trustee,  on  the  16tb 
day  of  April,  1917,  was  made  on  notice  as 
testified  by  Powell  as  follows: 

'7  wrote  oat  on  March  21,  1017,  and  posted 
the  notice  on  the  21st  day  of  March,  1917,  at 
the  south  door  of  the  courthonse  In  Canton, 
IGsa.,  the  notice  as  shown  in  Exhibit  6  to  an- 
swer and  cross-bill.  I  had  also  published  in 
the  Madison  County  Herald,  a  weekly  news- 
paper published  in  Canton,  Miss.,  ssid  notice 
wUdi  was  published  on  March  23,  1917,  and 
March  80,  1917,  ai)4  on  April  6,  1917,  and  I 
made  the  sale  on  April  16,  1917,  so  there  were 
10  days  elapsing  between  the  last  publication 
and  the  day  of  the  sale.  And  there  was  a  pub- 
Ccation  of  said  paper  on  the  ISth  day  of  April, 
1917,  in  which  this  publication  did  not  appear." 

A  motioii  was  made  to  disst^Te  the  iojnno- 
tlon  aaed  out  hy  the  complainants,  and  on 
fills  motion  some  testimony  was  taken  by  the 
appellant,  showing  the  appellant's  version  of 
the  amount  of  rent  received,  the  amount  of 
timber  sold,  the  amount  of  taxes,  and  the 
amount  of  improvements  claimed  to  have 
been  placed  on  the  lands  in  question  by  the 
said  Marls,  which  amounts  would  amount  to 
leas  than  the  indebtedness  claimed,  and  It 
was  admitted  In  this  testimony  that  if  the 
sale  by  Powell,  trustee,  and  the  sale  by  IToote, 
trustee,  were  Invalid,  then  an  accounting 
would  be  necessary.  The  complainants  ten- 
dered testimony  on  these  questions  but  the 
court  held  that  on  this  motion  their  evidence 
was  premature,  and  rendered  a  decree  mak- 
ing the  injunction  perpetual,  and  granted  this 
appeal  to  settle  the  principles  of  the  case. 

W.  H.  &  B.  H.  Powell,  of  Canton,  and  Bar- 
boor  &  Henry,  of  Tazoo  City,  for  appellants. 

Amis  &  Dunn,  of  Meridian,  amid  curls. 

E.  B.  Harrell,  of  Canton,  Bobt  B.  Ricketts, 
of  Jackson,  and  H.  B.  &  J.  M.  Greaves,  of 
Cantaa,  for  appellees. 

ETHBIDOB,  J.  (after  stating  the  facts  as 
above).  It  will  be  seen  from  what  we  have 
stated  that  the  principal  thing  considered  on 
the  motion  dissolved  Is  the  validity  of  the 
trustees'  sales  above  referred  to,  and  this  ap- 
peal is  principally  for  the  purpose  of  seeing 
if  this  court  will  overrule  a  decision  rendered 
by  it  in  the  case  of  the  Planters'  Mercantile 
Ca  T.  Braxton,  120  Miss.  470,  82  South.  323. 
On  this  appeal  a  vigorous  assault  is  made  on 
the  Braxton  Case,  supra,  not  only  by  the  at- 
torney for  the  appellants,  but  by  several  at- 
torneys as  amicus  curlte,  and  there  are  also 
brlefig  amicus  curiae  to  sustain  the  decision 
above  referred  to. 

ri]  We  have  laboriously  and  painstakingly 
studied  the  briefs  and  authorities,  and  have 
reccmsidered  the  whole  subject,  and  have 
readied  the  conclusion  that  the  Braxton  Case, 
supra,  should  not  be  overruled.  It  Is,  to  say 
the  least  of  It,  a  reasonable  Interpretation  of 
the  language  used,  and  where  there  are  two 
reasonable  Interpretations  deduclble  from  the 
language  of  a  statute,  and  the  court  has  al- 
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r^dy   adopted  one  of  tfiem,   the   decision 

should  stand.    There  ought  to  be  stability  In 

court  dedslons. 

The  statute  under  review  tn  the  present 
case  and  In  the  Braxton  Case,  supra,  Is  sec- 
tion 2772,  Code  of  1906  (Hemingway's  Code, 
i  2276),  and  It  reads  as  follows : 

"All  lands  comprising  a  single  tract  and 
wholly  described  by  the  snbdlTisions  of  the 
governmental  surveys,  sold  under  mortgages 
and  deeds  of  trust  hereafter  executed,  shall  be 
sold  in  the  msnner  provided  by  section  one 
hundred  and  eleven  of  the  Constltntion  for  the 
sale  of  lands  in  pursuance  of  a  decree  of  court, 
or  mide^  execution.  All  lands  sold  at  pnbUe 
outcry  onder  deeds  of  trost  hereafter  executed, 
or  other  contracts  hereafter  made,  shall  be 
sold  in  the  county  in  whidi  the  land  is  located, 
or  in  the  county  of  the  residence  of  the  gran- 
tor, or  one  of  the  grantors  in  the  trust  deed, 
provided  that  where  the  land  Is  situated  in  two 
or  more  counties  the  parties  may  contract  for 
a  sale  of  the  whole  in  any  of  the  connties  in 
which  any  part  of  the  land  lies.  Sale  of  said 
lands  shall  be  advertised  for  three  consecutive 
weeks  preceding  aacfa  sale,  in  a  newspaper 
*  *  *  in  the  county,  or,  if  none  is  so  pub- 
lished, in  some  paper  having  a  general  circula- 
tion therein,  and  by  poetlng  one  notice  at  the 
courthouse  of  the  county  where  the  land  is 
situated,  for  said  time.  •  •  •  No  sale  of 
lands  under  a  deed  of  trust  or  mortgage  shall 
be  valid  unless  such  sale  shall  have  been  ad- 
vertised as  herein  provided  for,  regardless  of 
any  contract  to  the  contrary.  An  error  in  the 
mode  of  sale  such  as  makes  the  sale  void  will 
not  be  cured  by  any  statute  of  limitations,  ex- 
cept as  to  tiie  ten  years'  statute  of  adverse  pos- 
session." 

It  is  admitted  In  the  argument  here  Oat 
the  advertisement  must  be  within  a  reason- 
able time  before  the  sale,  the  appellants  con- 
tending that  the  language  of  this  section  does 
not  mean  what  we  said  it  meant  in  the  Brax- 
ton Case,  supra,  but  that  any  time  within  a 
reasonable  time  preceding  a  sale  Is  a  suffi- 
cient compliance  with  the  statute,  and  the 
opinions  oitertaining  that  view,  as  appear 
from  the  briefS,  vary  In  their  views  as  to  the 
latitude  that  the  court  can  allow,  varying 
from  one  week  to  three  months.  One  brief, 
amicus  curiae  for  the  appellant,  suggests  that 
the  statute  be  so  ccmstrued  as  to  provide  that 
three  weeks  before  the  week  of  the  sale,  in- 
stead of  three  weeks  before  the  day  of  the 
sale. 

[2]  In  c(H)Struing  statutes  this  court  has  no 
desire  to  retidb  any  conclusion  except  one  in 
harmony  with  the  legislative  Intent,  and  Its 
efforts  are  directed  to  ascertaining  the  legis- 
lative intent,  and  if  the  Legldatnre  acts 
within  constitutional  limits,  we  will  give  ef- 
fect according  to  their  term  and  Intendment, 
ascertained  according  to  recognized  rules  of 
statutory  construction.  We  think  the  opinion 
by  Justice  Stevens  in  the  Braxton  Case,  su- 
pra, reviews  the  authorities  in  so  far  as  they 
deal  with  the  word  "preceding,"  but  counsel 
for  appellees  In  his  brief  calls  attention  to 
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fhe  latest  anthorltatlTe  work  In  the  lexicon 
field,  to  wit,  the  OxtotA  Dictionary  of  the 
Elngllsh  Langnage,  which  accords  with  the 
Tlewa  we  -  expressed  in  the  Braxton  Oase, 
supra. 

[8]  Much  has  been  said  about  hardslilpa 
and  the  destruction  of  titles,  and  similar 
things.  We  think  there  is  no  hardship  In- 
yolved,  because  it  is  an  easy  matter  to  make 
a  sale  on  the  day  following  the  last  day  of 
the  publication,  but  if,  for  any  reason,  it  was 
not  desirable  to  sell  on  such  day  as  Immedi- 
ately follows  the  last  day  of  a  three  weeks' 
publication,  the  notice  could  be  run  for  an 
additional  time  In  the  newspaper,  which 
would  enable  the  trustee  to  select  a  day 
which  might  be  desirable  by  the  simple  ex- 
pedient of  running  the  advertisement  in  one 
or  more  Issues  of  the  paper,  and  the  legality 
of  this  course  was  distinctly  and  specifically 
upheld  in  the  case  of  Lake  y.  Caatleman,  lid 
Miss..  175,  76  South.  877.  We  feel  satisfied 
with  the  soundness  of  the  decisions  referred 
to,  and  refuse  to  overrule  them. 

[4]  It  next  remains  to  be  decided  whether 
the  tax  sale  conferred  a  valid  title  on  the 
appellant,  or  whether  the  redemption  at- 
tempted is  good  or  not.  Very  little  attention 
is  paid  to  this  point  in  the  briefs  and  argu- 
ments, but  it  may  be  the  chancellor  desired 
our  views  on  that  proposition. 

Secticm  4338,  Code  of  1006  (Hemingway's 
Code,  section  6972),  reads  as  follows: 

"The  tax  collector  shall  file  all  conveyances 
of  land  sold  to  individuals  in  the  office  of  the 
derk  of  the  chancery  court  of  the  county,  on 
or  before  the  first  Monday  of  May,  there  to 
remaht  tor  two  years  from  the  day  of  sale, 
unless  the  land  be  sooner  redeemed;  and  the 
owner  of  the  land  or  any  person  for  him,  may 
redeem  the  same,  within  two  years  by  paying 
the  clerk,  regardless  of  the  amount  of  the  pur- 
chaser's bid  at  the  tax  sale,  the  whole  amount 
of  tax  for  which  the  land  was  sold,  with  all 
costs  and  charges  consequent  upon  the  sale, 
and  twenty-five  per  centum  damages  upon  the 
amount  of  tax,  and  all  costs,  and  also  all  state 
and  county  taxes  that  have  accrued  on  the  land 
since  the  sale,  and  also  five  per  centum  on  the 
whole  amount  of  the  redemption  money;  to 
infants  and  persons  of  unsound  mind  whose 
lands  may  be  sold  for  taxes,  the  right  to  redeem 
the  same  within  two  years  after  attaining  full 
age  or  sanity,  from  any  purchaser  thereof,  on 
the  terms  herein  prescribed,  and  on  their  pay- 
ing the  value  of  any  permanent  improvements 
on  the  land  made  after  the  expiration  of  two 
years  from  the  date  of  the  sale  of  the  lands  for 
taxes." 

We  think  that  when  the  parties  went  to 
the  chancery  clerk  and  paid  the  amount 
which  the  clerk  stated  was  necessary,  and 
when  the  chancery  clerk  canceled  the  deed 
and  surrendered  It  to  them,  it  constituted  a 
valid  redemption,  although  the  clerk  did  not 
collect  the  taxes  .accruing  subsequent  to  the 
sale  for  taxes.  The  api>ellantB  will  have  the 
right  to  collect  these  taxes  from  the  appel- 


lees In  an  aoooontlng,  and  make  tbem  a 
charge,  If  necessary,  on  the  lands.  Tbe  stat- 
ute requires  such  a  conveyance  to  remain  on 
file  for  two  years  for  the  purpose  of  redemp- 
tion, and  when  the  chancery  derk  canceled 
the  deed  and  surrendered  it  to  them  the  deed 
cannot  by  his  mistake  ripen  Into  a  valid  con- 
veyance, notwithstanding  the  effort  to  re- 
denn.  Erwln  v.  Lee,  118  Miss.  194,  79  South. 
104. 

It  follows  from  what  we  have  said  that  the 
Judgment  of  the  chancellor  In  retaining  the 
injunction  until  an  accounting  can  be  had 
was  proper.  If  the  amounts  paid  and  the 
amounts  received  by  the  appellants  do  not 
equal  the  amount  of  the  Indebtedness  under 
the  deeds  of  trust  held  by  Marls  at  the  time 
of  the  filing  of  the  bill,  the  court  may  decree 
the  sale  to  pay  such  amount  as  it  may  find 
to  be  due  the  appellant  Maris,  not  barred  by 
the  statute  of  limitations  at  the  time  when 
the  injunction  was  sued  out. 

Affirmed  and  remanded. 

SYKES  and  HOLDEN,  JJ.,  dissent 
SMITH,  C.  J.,  being  disqualified,  took  no 
part  in  this  decision. 

HOLDBIN,  J.  (dissentintd.  I  sm  thorou^y 
convinced  tbe  majority  opinion  Is  wrong.  It 
upholds  and  relies  upon  the  correctness  of 
the  decision  in  Planters'  Mercantile  Ca  t. 
Braxton,  120  Miss.  470,  82  South.  323,  whldi 
I  think  is  error,  and  should  be  overruled,  be- 
cause it  not  only  announces  an  incorrect  In- 
terpretation of  the  statutes,  but  It  has  estab- 
lished an  unreasonable  rule  which  no  doubt 
has  been  harmful,  and  will  continue  to  be 
mischievous  in  results  until  the  Legislature 
meets  and  corrects  it  by  legislative  action. 

I  agree  with  the  main  opinion  that  "there 
ought  to  be  stability  in  court  decisions,"  but 
when  I  feel  reasonably  certain  that  a  deci- 
sion Is  grievously  wrong  and  Is  harmful  in 
its  eftects,  I  think  It  is  best  to  overrule  It 
and  destroy  the  evil  as  soon  as  possible. 

My  reasons,  in  short,  for  dissenting  are 
that  the  Braxton  decision,  supra,  makes  the 
plain  error  of  judicially  adding  the  words 
"next  before"  or  "Immediately  preceding"  the 
day  of  sale  to  the  provision  of  the  statute 
which  requires  publication  to  be  made  "for 
three  consecutive  weeks  preceding  such  sale." 
I  do  not  think  the  lawmakers  intended  that 
sales  should  take  place  immediately  follow- 
ing the  publication  of  notice.  It  Is  probable 
they  meant  that  the  sale  should  follow  rea- 
sonably close  to  the  date  of  the  last  publica- 
tion and  the  expiration  of  the  three  weeks' 
notice.  Certainly  It  cannot  be  well  contended 
that  the  sale  must  take  place  within  the  next 
day  following  the  expiration  of  the  three 
weeks'  notice,  where  for  Instance,  the  first 
notice  of  the  sale  Is  published  on  the  first 
day  of  the  month,  the  second  notice  on  the 
8th,  and  the  third  on  the  IQth,  that  then  the 
sale  must  take  place  on  the  22d  or  be  voliL 
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In  sach  case  the  sale  would  have  to  be  made 
on  the  22d  and  no  other  day.  The  statute 
only  requires  three  weeks'  publication  of  no- 
tice, but  the  main  opinion  following  the  Brax- 
ton Case  has  Judicially  amended  the  statute 
80  that  four  publications  are  now  required  In 
order  to  make  the  sale  valid,  unless  the  sale 
occurs  on  the  22d  day  after  the  first  publica- 
tion. This  is  an  unreasonable  rule,  and  there 
Is  good  ground  to  believe  It  impossible  to 
follow,  for  the  reason  that  the  statute  (sec- 
tion 1607,  Code  of  1906 ;  section  1374,  Hem- 
ingway's Code)  provides  that  it  shall  be  suffi- 
cient to  publish  once  each  week  for  three 
weeks,  even  though  there  be  not  three  weeks 
between  the  first  and  last  publication,  "but 
there  must  I>e  three  weeks  between  the  first 
publication  and  the  day  of  the  sale."  Now,' 
there  cannot  be  three  full  weeks,  that  is  21 
days,  between  the  first  publication  on  the 
first  of  the  month  and  the  day  of  the  sale  on 
the  22d,  therefore  it  would  be  Impossible  for 
three  ratire  weeks  to  Intervene  or  come  be- 
tween the  first  date  of  publication  and  the 
date  of  sale.  The  first  and  last  days  would 
be  short  several  hours.  Weekly  newspapers 
vary  as  to  the  hours  of  publication,  some- 
tunes  a  day,  or  several  hours  before  or  after 
legal  hours.  At  all  events  it  may  be  reason- 
ably said  that  it  would  require  an  acrobatic 
performance  to  carry  out  safely  such  a  rule 
as  laid  down  by  the  majority  opinion. 

The  chief  error  of  the  majority  Is  in  con- 
struing the  statute  to  mean  "next  before"  or 
"Immediately  preceding"  the  sale.  An  inves- 
tigation of  the  meaning  of  the  word  "pre- 
ceding" had  led  me  to  a  fairly  safe  and  satis- 
factory conclusion.  The  authorities  are  mix- 
ed and  confused  as  to  its  exact  meaning,  and 
seem  to  hold  that  its  meaning  depends  upon 
the  relation  it  bears  to  the  particular  matter 
involved,  or  that  it  is  to  be  interpreted  ac- 
cording to  the  context.  But  for  the  context 
liere  "preceding"  would  simply  mean  "before," 
or  any  three  weeks  "before"  the  sale.  But 
I  think  the  Legislature  meant  to  use  it  to 
express  the  Idea  of  reasonably  close  "before." 

However,  I  think  I  have  a  safe  guide  as  to 
the  meaning  of  "preceding"  In  our  own  state. 
The  lawmakers  and  the  framers  of  our  Con- 
stitution have  used  the  word  many  times  in 
the  Constitution  and  our  statutes.  Wherever 
the  makers  of  the  Constitution  use  the  word 
"preceding"  they  invariably  qualified  it,  when 
they  desired  to  do  so,  as  "next  preceding," 
"immediately  preceding."  See  sections  41, 
117,  133,  135,  160,  171,  242,  and  273  of  the 
Constitution.  When  section  2772  Code  of 
1906,  here  involved,  was  enacted  the  Legis- 
lature had  before  it  the  Constitution  and 
statntes  of  this  state,  and  must  have  been 
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informed  with  reference  to  the  legal  use  and 
meaning  of  the  word  "preceding."  The  law- 
making body  certainly  knew  that  the  word 
"preceding"  would  not  ordinarily  carry  the 
qualification  of  "next  preceding."  Therefore, 
If  the  Legislature  had  intended  that  the  pub- 
lication must  be  "next  before"  or  "immediate- 
ly preceding"  the  sale,  they  would  have  said 
so  by  using  the  restrictive  words  generally 
used  for  such  purpose  by  the  legislative  bod- 
ies heretofore  in  our  state. 

I  quite  agree  with  the  argument  that  the 
sale  should  not  be  had  at  an  unreasonably 
distant  date  after  the  last  publication  of  no- 
tice, but  I  disagree  with  the  unreasonable, 
and  perhaps  Impossible,  rule  as  now  laid 
down  by  this  court  A  reasonable  rule  in 
most  cases  would  probably  be  that  the  sale 
must  take  place  within  two  weeks  after  the 
last  publication  of  notice.  There  should  be, 
however,  at  least  one  week  allowed  in  which 
the  sale  could  be  made  after  the  expiration 
of  the  21  days'  notice  by  publication. 

In  one  of  the  briefs  for  the  appellant,  able 
counsel,  who  also  has  bad  a  large  experience 
in  the  legislation  of  our  state,  presents  a 
unique  but  very  plausible  theory  as  to  the 
meaning  of  the  Legislature  in  the  use  of  the 
word  "preceding"  In  the  statute  In  question. 
In  substance,  it  is  that  the  legislative  intent 
was  that  the  sale  should  take  place  within  n 
week  following  the  expiration  of  the  three 
weeks'  notice;  that  the  lawmakers  had  in 
mind  "weeks"  and  not  "days,"  and,  as  I  un- 
derstand the  contention,  the  requirement  in- 
tends that  the  notice  be  published  tliree 
weeks  preceding  the  "week"  of  the  sale,  in- 
stead of  preceding  the  "day"  of  the  sale,  as 
held  in  the  Braxton  Case.  The  argument 
advanced  is  logical,  If  not  conclusively  sound. 
However,  I  think  it  is  clearly  more  reason- 
able than  the  construction  reached  in  the 
majority  opinion. 

The  statutes  fully  prescribe  the  valid  way 
of  foreclosing  a  deed  of  tmst;  and  when  it 
requires  only  three  weeks*  notice  by  publica- 
tion, it  is  error  for  this  court  to  bold,  in 
effect,  that  four  weeks'  notice  by  publication 
Is  necessary  for  a  valid  sale.  The'view  that 
the  sale  must  be  on  the  22d  day  from  the 
date  of  the  first  publication  of  notice,  where 
there  are  only  three  publications  made,  is  en- 
tirely too  narrow,  and  ought  to  yield  to  the 
liberal  and  reasonable  interpretation  that  the 
sale  is  valid  when  made  within  a  reasonable 
time,  say  one  week,  after  there  has  been  three 
weeks'  notice  by  three  publications.  I  hop< 
the  next  session  of  the  Legislature  will  cor- 
rect  the  error. 

SYKES,  J.,  concurs  in  the  above  opinion. 
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ROBERTS  et  >l.  V.  LYON  CO.     (No.  2IS78.) 

(Supreme  CJonrt  of  Mississippi,  Divisioii  A. 
Feb.  14, 1021.) 

Appeal  from  Ohaneerj  C!ourt,  Jackson  Onu- 
tfi  W,  M.  Denny,  Jr.,  CbaneeDor. 

Proceeding  between  R.  A.  Roberts  and  an- 
other vgainst  the  Lyon  (Company.  Judgment 
for  the  latter,  and  the  former  appeal.  On  mo- 
tion to  strike  stenographer's  notes.  Motion 
sustained,  and  appeal  dismissed. 

See,  also,  86  South.  851. 

Eobt  h.  Bullard,  of  Hattiesbnrg,  for  appel- 
lants. 
White  &  Ford,  of  Onlfport,  for  appellee. 

PBR  CURIAM.    Dismissed. 


<206  Ala.  UO) 

DOWDELL  et  al.  v.  BEA8LEY.     (3  DIv.  4S0.) 

(Supreme  Court  of  Alabama.    Nov.  11,  1920. 
Rehearing  Denied  Dec.  18,  1020.) 

1.  Master  and  sarvaat  «=>302 (6)— Automobile 
owBor  not  liable  for  ohauffeor's  negligence 
while  on  personal  errand. 

The  owner  of  an  automobile  is  not  liable 
to  one  injured  by  the  negligence  of  his  chauf- 
feur while  operating  the  machine  without  his 
knowledge  or  permission,  and  for  a  purpose 
other  than  that  for  which  be  was  employed,  as 
where  the  driver  is  on  an  errand  personal  to 
himself,  or  making  a  detour  for  liis  own  pur- 
poses. 

2.  Master  and  servant  «=»302(9)— Chanffeur 
net  acting  within  course  of  employment 
while  going  on  personal  errand. 

A  chauffeur,  employed  to  drive  and  take 
care  of  an  automobile,  and  sent  to  a  garage 
for  gasoline,  with  instructions  to  return  di- 
rectly to  his  employer's  place  of  business,  was 
not  acting  within  the  course  of  his  employment 
in  driving  in  a  different  direction  after  leaving 
the  garage,  to  see  a  man  who  had  no  connec- 
tion with  or  relation  to  !iis  employer's  buri- 
nesB. 

3.  Master  and  servant  «=>305 — Mere  violation 
of  employer's  Instructions  by  chauffeur  does 
not  exempt  employer  when  aot  Is  In  forther- 
ance  of  employer's  business. 

A  mere  deviation  by  a  chauffeur  from  bis 
employer's  instructions,  as  by  making  a  detour 
from  the  direct  or  usual  route  of  travel,  etc., 
does  not  remove  him  from  the  course  of  liis 
employment,  and  exempt  the  master  from  lia- 
bility, if,  notwithstanding  the  breach  of  duty 
or  instruction,  the  act  is  in  furtherance  of  his 
employer's  business,  or  in  effectuating  the 
purpose  of  his  employment. 

Appeal  from  Circuit  CJourt,  Montgomery 
C!onnty ;  Leon  McCiord,  Judge. 

Action  by  Wilbur  F.  Beasley  against  James 
S.  Dowdell  and  others  for  damages  for  per- 


sonal Injuries.    Jndgment  tor  plaintiff,  and 
defendants  appeal.    Reversed  and  remanded. 

The  complaint  ascribes  the  injuries  of  the 
plaintiff  to  the  negligence  of  the  servant 
agent,  or  employee  of  the  defendant,  while 
acting  within  the  line  and  scope  of  his  au- 
thority. The  accident  occurred  in  a  colli- 
sion between  a  motorcycle  ridden  by  the 
plaintiff  and  an  automobile  owned  by  the  de- 
fendant, but  operated  by  one  Arthur  Bald- 
win,, as  chauffeur.  The  evidence  tended  to 
show  that  Baldwin  was  directed  to  go  to  a 
certain  garage,  get  gasoline,  and  immediate- 
ly return  to  the  office.  He  went  to  the  ga- 
rage, and  got  the  gasoline,  but,  instead  ot 
returning  to  the  office,  went  out  to  West 
Montgomery,  to  see  a  man  who  be  was  told 
was  looking  for  him,  and  while  on  his  way 
out  the  accident  occurred. 

Rushbm  ft  Crenshaw,  of  Montgomery,  tor 
appellants. 

C.  P.  Mdntyre,  of  Montgomery,  for  appel- 
lee. 

SOMERVILLE,  J.  On  a  tormer  appeal  In 
this  case  (Dowdell  et  aL  v.  Beasley  [App.]  82 
South.  40)  It  was  held  that  there  Is  a  prima 
fade  presumption  of  fact  that  a  chauffeur, 
who  is  employed  to  operate  a  car,  and  who  is 
found  operating  it  in  the  ordinary  way,  is 
acting  within  the  course  of  his  employment; 
and,  further,  that  that  presumption  arose 
out  of  the  evidence  then  before  the  court,  and 
was  not  rebutted  by  the  testimony  offered  by 
defendants,  in  the  absence  of  a  comprehen- 
sive showing  that  the  chauffeur  was  not  act- 
ing under  the  authority  of  any  member  of 
defendants'  firm,  or  any  authorized  agent 
thereof,  or  in  pursuit  of  some  business  of  the 
firm  with  respect  to  the  "unknown  man" 
whom  he  was  going  to  see. 

[1]  The  law  is  thoroughly  well  settled  that 
"the  owner  of  an  automobile  is  not  liable  to 
one  who  is  injured  by  the  negligence  ot  his 
chauffeur  while  operating  the  machine  with- 
out his  knowledge  or  permission,  and  for  a 
purpose  other  than  that  for  which  he  was 
employed,  as  where  a  driver  is  on  an  errand 
personal  to  himself,  or  is  making  a  detour 
for  his  own  purposes."  2  R.  C.  L.  1190,  {  33. 

[2]  On  the  second  trial  the  evidence  needed 
to  overcome  the  presumption  that  the  chauf- 
feur was  acting  within  the  course  of  his  em- 
ployment seems  to  have  been  supplied  by  de- 
fendants; and,  taken  as  a  whole,  it  clearly 
and  comprehensively  rebuts  and  excludes  the 
implication  in  question.  Unquestionably  the 
chauffeur  had  turned  aside  from  his  duties 
and  instructions,  and  gone  upon  a  personal 
mission  of  his  own  In  no  way  related  to  the 
business  or  service  of  bis  masters,  or  to  the 
care  and  control  of  the  car  aa  its  driver. 
And  while  he  was  proceeding  to  that  destina- 
tion, at  a  point  quite  remote  from  the  garage 
to  wiilch  he  had  been  sent  for  gasoline,  with 
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Instmctloiw  to  ratarn  directly  to  defendants' 
place  of  business,  he  ran  apon  and  injured 
plaintiff.  In  such  a  case  the  antborltles  all 
agree,  in  line  with  the  settled  principles  of 
the  law  of  respondeat  superior,  that  the  mas- 
ter cannot  be  held  liable  for  the  wrongful 
acts  of  his  servant  Slater  t.  Advance 
Thresher  Co.,  97  Minn.  305, 107  N.  W.  133,  6 
Ia  B.  A.  (N.  S.)  598:  Danforth  v.  Fisher,  75 
N.  H.  Ill,  71  AtL  686,  21  L.  R.  A.  (N.  8.)  93, 
and  note;  189  Am.  St  Rep.  670,  and  note; 
Lots  ▼.  Hanlon,  217  Pa.  339,  66  AXL  626,  10 
L.  R.  A.  (N.  S.)  202,  118  Am.  St  Rep.  922,  10 
Ann.  Cas.  731;  Fleischner  v.  Durgln,  207 
Mass.  486,  93  N.  B.  801,  33  li.  R.  A.  (N.  S.) 
79,  and  note;  20  nnn,  Cas.  1291,  and  note; 
Brinkman  y.  Zuckerman,  182  Mich.  624,  169 
N.  W.  816;  Crady  v.  Greer,  188  Ky.  676,  210 
&  W.  167;  Patterson  v.  Kates  (O.  C.)  162 
Fed.  481;  Buddy  on  Aatomobiles,  896;  28 
Oyc.  39. 

[3]  Of  course  a  mere  deviation  from  the 
master's  Instmcticna,  as  by  making  a  detour 
from  the  direct  or  usual  route  of  travel 
(Long  V.  Nute,  128  Mo.  App.  204,  100  S.  W. 
511),  or  by  going  for  oil  for  the  car  to  a 
nearby  garage,  instead  of  to  the  cellar  of 
the  hotel,  as  directed  (Bennett  v.  Busch 
119071  76  N.  J.  Law,  240,  67  Afl.  188.  188), 
would  not  remove  the  chauffeur  from  the 
course  of  his  employment,  and  the  master  is 
not  exempt  from  liability.  But  In  all  such 
cases  his  liability  is  based  upon  the  fact 
that  notwithstanding  the  chauffeur's  breach 
of  duty  or  instructions,  his  act  was  in  the 
furtherance  of  his  master's  business,  or  In 
effectuating  the  purposes  of  his  employment, 
and  hence  within  the  general  coarse  of  his 
employment 

There  is  nothing  in  the  evidence  here  pre- 
sented, apart  from  the  initial  presumption  re- 
ferred to,  tending  in  any  way  to  bring  this 
act  of  the  chauffeur  within  the  general  course 
of  his  employment  but,  on  the  contrary,  the 
clear  and  undisputed  evidence  is  to  the  con- 
trary. 

The  chauffenr'B  employment  was  to  drive 
the  car  and  teke  care  of  it  He  had  no  an- 
thorlty  to  go  on  a  Journey  to  see  an  unknown 
man  who  had  expressed  a  desire  to  see  him 
at  a  designated  place.  In  doing  so  be  was 
presumptively  serving  himself,  and  not  his 
masters,  and  the  evidence  does  not  permit  a 
conjecture,  much  less  an  inference,  that  the 
unknown  man  had  any  connection  with,  or 
relation  to,  the  business  of  the  masters,  or 
that.  If  he  had,  the  chauffeur  had  any  au- 
thority to  deal  with  him  in  the  premises. 

The  case  of  Fenticost  v.  Massey,  201  Ala. 
261,  77  South.  676,  was  based  upon  a  state 
of  the  evidence  and  a  peremptory  instruction 
to  the  Jury  quito  different  trvm  those  here 
presented. 

The  case  of  Wheeler  v.  McOulre,  86  Ala. 
S98,  6  South.  180,  2  L.  R.  A.  808,  and  others. 
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holding  that  secret  limitations  on  the  an- 
thorlty  of  a  general  agent  are  net  binding  up< 
on  those  who  deal  with  him  upon  the  faith 
of  his  apparent  authority,  has  reference  to 
the  contractoal  liability  of  the  principal,  and 
Is  not  applicable  to  cases  In  tort 

It  results  from  these  considerations  that 
the  general  affirmative  charge  should  have 
been  given  for  defendants  as  requested  by 
them  in  writing,  and  the  error  of  its  refusal 
must  cause  a  reversal  of  the  Judgment,  and 
remandment  of  the  cause  for  another  trial. 

Reversed  and  remanded. 

ANDBRSON,  C  J.,  and  McOLSLLAN  and 
BROWN,  JJ.,  concur. 


(KM  Ala.  684) 

W.  O.  BR0YLE8  STOVE  A  FURNITURE  CO. 
V.  NINES,  Director  Oeaeral.    (6  DIv.  120.) 

(Snprem*  Ooort  of  Alabsma.    Oct  28,  1920.) 

1.  Trover  and  eonvsrsleo  ^»I7— One  holdlag 
•peolal  laterest  as  mortoagee,  oaa  reoovar 
only  value  of  suoli  laterest 

(>iie  who  has  a  special  aa  well  as  a  general 
interest  or  title  to  personal  property  can  main- 
tain  trover  for  ita  conversion,  but  can  only 
recover  the  valne  of  his  special  interest  a  rule 
especially  applying  to  plaintiff  suing  for  a  gen- 
eral conversion,  but  holding  merely  a  mort- 
gage or  lien  on  the  property  converted. 

2.  Carriers  «=394(4)— Shipper's  reoovery  fren 
converting  railroad  confined  to  valne  of  spe- 
cial Interest. 

'  The  shipper  of  furniture,  bill  of  lading  at- 
tached in  the  sum  of  $54,  order  to  notify  the 
consignee,  the  railroad  having  delivered  the 
goods  to  the  consignee  without  payment  of  the 
draft  and  bill  of  lading,  in  relation  to  its  right 
to  recover  from  the  railroad  as  for  a  conver- 
sion, ii  in  a  position  analogous  to  that  of  a 
lienee  or  mortgagee,  and  the  measure  of  its 
recovery  should  be  confined  to  the  $64,  with  in- 
terest from  time  of  the  alleged  conversion,  the 
valne  of  ite  special  interest 

3.  Tender  €=s>22 — Plea  of  tender  by  defendaat 
railroad  demurrable. 

In  an  action  against  a  railroad  by  the  ship- 
per of  famiture,  bill  of  lading  attecbed  in  the 
sum  of  $54,  order  to  notify  ^e  consignee,  the 
railroad  having  delivered  the  goods  to  the  con- 
signee without  payment  of  the  draft  and  bill 
of  lading,  plea  averring  that  the  fuU  amount 
due,  to  wit  $50,  was  tendered  plaintiff  shipper 
before  suit  brought,  was  demurrable,  as  not  al- 
leging that  the  tender  was  contemporaneous 
with  or  immediately  after  the  conversion,  with- 
out which  it  could  not  have  been  the  full  amount 
due  as  confessed  to  be  dne  in  the  former  part 
of  the  plea. 

Appeal  from  Circuit  Court,  Jeffers<m  Coun- 
ty; Remain  Boyd,  Judge. 
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Actlcm  by  the  W.  O.  Broyles  Stove  ft  Furni- 
ture Company  against  Walker  D.  Hlnes,  as 
Director  General  operating  the  Southern 
Railway  Company.  From  Judgment  for  de- 
fendant, plaintiff  appeals.  Transferred  from 
Court  of  Appeals  under  section  6,  Acts  1911, 
p.  450.    Reversed  and  remanded. 

The  plaintiff  shipped  to  Mrs.  Peck,  at  Flor- 
ence, Ala.,  furniture  valued  by  them  at  $600. 
The  shipment  was  made  to  plaintiff  with  bill 
of  lading  attached  in  the  sum  of  $54,  order 
notify  Mrs.  Peck,  and  the  goods  were  de- 
livered to  her  without  the  payment  of  the 
draft  and  bill  of  lading.  The  averments  of 
plea  4  sutllclently  appear. 

Weatherly,  Deedmeyer  ft  Birch,  of  Birming- 
ham, for  appellant. 

Stokdy,  Scrlvner  ft  Domlnick,  of  Birming- 
ham, for  appellee. 

ANDERSON,  C.  J.  [1,1]  While  it  Is  a 
well-settled  legal  principle  that  one  who  has 
a  special  as  well  as  a  general  Interest  or  title 
to  personal  property  can  maintain  trover  for 
the  conversion  of  same,  It  is  also  settled  that 
one  who  has  a  special  interest  can  only  re- 
cover the  value  of  his  special  Interest  In  the 
property.  McOowen  v.  Young,  2  Stew.  &  P. 
160;  Zimmerman  v.  Dunn,  151  Ala.  438,  44 
South.  533.  Especially  does  this  rule  apply 
to  those  plaintiffs  In  trover  who  sue  for  a 
general  conversion  and  who  merely  hold  a 
mortgage  or  lien  upon  the  property  converted. 
Selbold  V.  Rodgers,  110  Ala.  438,  18  South. 
312 ;  Ryan  v.  Young,  147  Ala.  660,  41  South. 
954.  The  defendant's  special  plea  4  negatives 
any  general  interest  or  title  of  the  plaintiff 
in  or  to  the  property,  and  sets  up  a  state  of 
facts  showing  that  the  gravamen  of  Its  ac- 
tion was  the  delivery  to  the  consignee  of 


certain  goods  before  the  payment  of  a  draft 
for  $54  covering  certain  shipping  charges, 
freight,  etc.  In  other  words,  the  wrong  com- 
plained of  was  not  in  the  conversion  of  plain- 
tiff's property,  but  In  delivering  certain  prop- 
erty to  the  rightful  consignee  prior  to  the 
payment  of  said  draft  covering  the  shipping 
charges.  Had  the  $54  been  paid  before  the 
delivery  of  the  goods  to  E.  Peck,  the  plaintiff, 
under  the  facts  disclosed  by  the  pleading, 
would  have  no  right  of  action  against  this 
defendant  Therefore  the  plalntifTs  special 
interest  in  the  property  claimed  to  have  been 
converted  is  analogous  to  that  of  a  llenee  or 
mortgagee,  and,  the  measure  of  recovery 
should  be  confined  to  the  $54  with  interest 
from-the  time  of  the  alleged  conversion. 

[3]  The  defendant's  plea  4|  however,  pur- 
porting to  be  one  of  tender,  should  have  aver- 
red that  the  $54  offered  the  plaintiff  was  ten- 
dered Immediately  after  the  delivery  of  the 
goods,  or  else  should  have  Included  Interest 
in  said  sum  from  the  time  of  the  alleged  con- 
version up  to  the  time  of  the  offer.  The 
plea  does  aver  that  the  full  amoimt  due  "to 
wit,  $64,"  was  tendered  the  plaintiff  before 
the  suit  was  brought,  but  It  may  have  been 
tendered  the  day  before  the  suit  was  brought; 
and,  unless  it  was  tendered  contemporaneous 
with  or  immediately  after  the  conversion.  It 
could  not  be  and  was  not  the  full  amount 
due  as  confessed  to  be  due  In  the  former  part 
of  the  plea.  The  trial  court,  therefore,  erred 
in  not  sustaining  the  plaintiff's  first  ground 
of  demurrer  to  defendant's  special  plea  4. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, the  Judgment  of  nonsuit  is  set  aside, 
the  cause  is  reinstated  and  remanded. 

Reversed  and  remanded. 

SAYRE,  GARDNER,  and  BROWN,  JJ., 
concur. 
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STATE  ex  ral.  COURTIN  v.  BROWNE  at  nx. 

la  re  BROWNE  at  nx. 

(Supreme  Conrt  of  Louisiana.    Not.  29, 1920.) 

(Svllahiu  ly  Bditorial  8taf.) 

Habeas  eorpns  «=>46— Civil  distrlot  courts  not 
aathorbed  to  Issue  writ  In  name  of  state. 
Under  Const,  arts.  93,  104,  116,  133,  and 
189,  the  general  anthority  conferred  on  tlie 
dvil  district  court  for  the  parish  of  Orleans  to 
issue  audi  writs,  process,  and  orders  as  may  be 
necessary  or  proper  in  the  ezerdse  of  the  ju- 
risdiction expressly  conferred  upon  it  does 
not  include  authority  to  issue  the  writ  of  ha- 
beas corpus,  as  a  summary  process  in  the 
name  of  the  state,  hsTing  the  object  and  pur- 
pose to  restore  to  liberty  any  person  illegally 
held  in  cuatody,  though  the  writ  is  sometimes 
used  as  an  ancillary  process  to  obtain  posses- 
sion of  a  person  non  sui  juris. 

Habeas  corpus  by  tbe  State,  on  the  relation 
of  Robert  E.  Courtln  against  Dr.  A.  O.  Browne 
and  wife,  wherein,  after  they  were  de- 
nied trial  by  jury,  defendants  petitioned 
for  writ  of  prohibition  or  in  the  alternative 
for  wilt  of  mandamus  to  compel  allowance  of 
jury  trial.  Writ  of  prohibition  made  perpet- 
ual, and  plea  to  the  jurisdiction  of  the  trial 
court  sustained,  with  order  that  the  habeas 
corpus  proceeding  be  dismissed. 

James  D.  Hill  and  W.  O.  Hart,  both  of 
New  Orleans,  for  petitioners. 

O'NIEUo  J.  The  complainants  In  this 
proceeding  have  invoked  our  supervisory  ju- 
risdiction to  prevent  the  judge  of  division  E 
of  the  civil  district  court  for  the  parish  of  Or- 
leans from  proceeding  summarily  to  take 
from  them  their  infant  granddaughter  by  a 
writ  of  habeas  corpus.  The  child  is  only  a 
few  months  old,  having  been  born  on  the  2d 
of  May,  1920.  Her  mother,  uaughter  of  the 
defendants  herein,  died  two  days  after  the 
child  was  born.  A  suit  instituted  by  the  hus- 
band, Robert  E.  Oourtln,  for  separation  from 
bed  and  board,  in  which  the  wife  had  recon- 
vened and  prayed  also  for  a  separation  from 
bed  and  board,  was  pending  at  the  time  of 
her  death.  The  district  judge  had  assigned 
Iier  to  the  residence  of  her  parents,  as  her 
temporary  domicile,  and  her  child  was  born 
there,  and  has  remained  there  ever  since,  un- 
der the  care  of  the  grandparents. 

The  child  was  only  a  month  and  three 
weeks  old  when  this  habeas  corpus  suit  was 
filed.  It  Is  not  an  ordinary  suit  for  posses- 
sion of  the  child,  but  is  strictly  an^  technical- 
ly a  habeas  corpus  proceeding,  instituted  in 
Oxe  name  of  the  state  of  Louisiana. 

The  defendants  filed  exceptions  to  the  suit, 
substantially,  as  follows,  viz.: 
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(1)  That  the  allegations  of  the  petition  were 
all  in  one  paragraph,  instead  of  being  each  in 
a  8ei>arate  paragraph  or  artlde,  as  required 
by  Act  No.  300  of  1914. 

(2)  That  the  allegations  of  the  petition  dis- 
closed only  a  case  for  an  ordinary  proceed- 
ing to  obtain  possession  of  the  child,  and  not 
a  summary  proceeding  by  habeas  corpus,  in 
the  name  of  the  state.  In  which  latter  case, 
defendants  contend,  the  Supreme  Court  woiild 
not  have  appellate  jurisdiction. 

(3)  That  the  dvll  district  conrt  for  the  par* 
Isb  of  Orleans  had  not  jurisdiction  or  author- 
ity to  issue  a  writ  of  habeas  corpus. 

(4)  That,  in  an  ordinary  suit  for  possession 
of  a  child,  the  defendants  would  be  entitled 
to  the  benefit  of  the  ordinary  delays  for  an- 
swering, and  the  right  to  a  trial  by  Jury, 
which  rights  are  denied  in  the  summary  pro- 
ceeding by  writ  of  habeas  corpus. 

(6)  That  the  relator  in  the  habeas  corpus 
proceeding  had  not  qualified  as  tutor  of  the 
child,  and  was  therefore  not  entitled  to  have 
possession  of  her. 

The  judge  overruled  all  of  the  exceptions 
to  the  petition,  and  denied  the  defendants  a 
right  to  a  trial  by  jury.  Whereupon  the  de- 
fendants, having  given  notice  to  the  judge 
and  to  the  relator  In  the  habeas  corpus  pro- 
ceeding, filed  their  petition  In  this  court  for 
a  writ  of  prohibition  to  prevent  the  judge 
from  proceeding  to  try  the  case,  or,  in  the  al- 
ternative, for  a  writ  of  mandamus  to  compel 
the  judge  to  allow  a  trial  by  jury. 

The  fact  that  the  relator  in  the  habeas  cor- 
pus suit  made  no  attempt  whatever  to  comply 
with  the  Act  No.  300  of  1914,  p.  611,  is  of  lltUe 
or  no  Importance,  compared  with  the  question 
of  jurisdiction  of  the  dvll  district  court 
for  the  parish  of  Orleans  to  entertain  the 
suit  in  the  manner  in  which  it  was  brought 
Although  the  allegations  of  the  petition  for 
habeas  corpus  disclosed  only  a  case  for  an 
ordinary  proceeding  by  a  father  to  obtain 
possession  of  his  infant  child,  the  suit  was 
not  brought  in  the  name  of  the  father,  and 
no  relief  was  prayed  for  in  his  behalf.  The 
suit  was  strictly  and  technically  a  habeas  cor- 
pus proceeding,  instituted  in  the  name  only 
of  the  state  of  Louisiana;  as  Is  shown  by  the 
petition,  which  we  reproduce  literally,  viz.: 

"To  the  Honorable  the  Civil  District  Court 
for  the  Parish  of  Orleans: 

"The  petition  of  the  state  of  Louisiana,  on 
the  relation  of  Robert  E.  Courtin,  a  resident  of 
the  dty  of  New  Orleans,  with  respect  repre- 
sents: 

"That  petitioner  was  married  to  Marguerite 
Lucille  Browne,  on  June  28,  1919.  That  an  in- 
fant child  was  born,  issue  of  the  marriage  of 
your  petitioner  with  the  said  Marguerite  Lu- 
cille Browne.  That  since  the  birth  of  said 
child,  your  petitioner's  wife  has  departed  life. 
That  said  child  is  the  child  of  your  petitioner, 
and  that  your  petitioner  is  entitled  by  law  to 
its  care,  custody,  and  control.    That  said  chfld 
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ia  in  the  ear*  and  eaatody  of  Dr.  A.  O.  Browne 
and  Mrs.  A.  O.  Browne  and  the  members  of 
their  famSr,  and  is'  being  nnlawfuUr  and  il- 
legally detained  at  No.  06  Fontalnblean  drive, 
where  the  said  child  is  illegally  and  forcibly  de- 
tained and  depriTed  of  its  liberty. 

"Wherefore,  the  premises  and  annexed  affida- 
vit considered,  petitioner  prays  that  a  writ  of 
habeas  corpus  may  issue  herein,  directed  to  the 
said  Dr.  A.  O.  Browne  and  Mrs.  A.  O.  Browne, 
and  the  members  of  their  family,  residing  in 
the  premises  No.  65  Fontainbleau  drive,  in  the 
dty  of  New  Orleans,  commanding  them  to 
brbig  and  produce  the  infant  child  of  your  pe- 
titioner, iaaae  of  your  petitioner's  marriage 
with  the  said  Marguerite  Ludile  Browne,  ble- 
fore  this  honorable  court  on  such  day  and  at 
such  hour  as  the  court  may  appoint,  and  that, 
after  due  bearing,  the  said  infant  child  of  your 
petitioner  be  at  once  released  and  restored  to 
liberty,  with  full  power  to  return  to  the  care 
and  keeping  of  your  petitioner,  and  for  general 
and  equitable  rdief." 

Articles  786  and  787  of  the  Code  of  Prac- 
tice declare  that  the  power  of  the  courts  to 
Issue  the  writ  of  habeas  corpus  is  to  be  "ex- 
ercised in  a  anminary  manner,  without  going 
through  the  ordinary  forms  of  action."  Ar- 
ticle 791  of  the  Code  defines  the  writ  of  ha- 
beas corpus  as  an  order  in  writing,  issued  in 
the  name  of  the  state,  by  a  Judge  of  compe- 
tent Jurisdiction,  and  directed  to  a  person 
who  has  another  in  his  custody,  or  detains 
Um  in  confinement,  commanding  him  t6  bring 
before  the  Judge  the  person  thus  detained,  at 
the  time  and  place  appointed,  and  to  state 
the  rea8(HLs  for  which  he  thus  keeps  him  im- 
prisoned and  deprived  of  liberty. 

In  the  Constitution  of  Louisiana,  the  ju- 
risdiction or  power  to  issue  the  writ  of  ha- 
beas corpus  is  dealt  with  as  a  special  author- 
ity or  prerogative  which  is  not  included  in 
the  general  authority  conferred  upon  the 
courts  to  issue  all  such  writs,  process,  and 
orders  as  may  be  necessary  for  the  exercise 
of  the  jurisdiction  expressly  conferred. 

Article  93  of  the  Constitution  declares  that 
the  Supreme  Court,  and  each  of  the  justices 
thereof,  shall  have  power  to  issue  the  writ 
of  habeas  corpus,  at  the  instance  of  any  per- 
son in  actual  custody,  in  any  case  where  this 
court  may  have  appellate  Jurisdiction. 

Article  101  of  the  Constitution  doclares 
that  the  courts  of  appeal,  and  each  of  the 
judges  thereof,  shall  have  power  to  issue  the 
writ  of  habeas  corpus,  at  the  instance  of  any 
person  in  actual  custody,  within  the  respec- 
tive circuits  of  the  courts  of  appeal. 

Article  115  of  the  Constitution,  dealing 
with  the  district  courts  throughout  the  state, 
the  parish  of  Orleans  excepted,  declares  that 
the  district  judges  shall  have  the  power  to 
issue  the  writ  of  habeas  corpus  at  the  in- 
stance of  any  person  In  actual  custody,  in 
their  respective  districts. 

Article  139  of  the  Constitution  declares 
that  the  criminal  district  court  for  the  parish 
of  Orleans  shall  have  authority  to  issue  writs 


of  habeas  corpus  la  criminal  and  qtiasl  crim- 
inal cases. 

It  is  to  be  observed  fliat,  in  eacb  instance 
in  which  the  power  to  issue  tiie  writ  of  ha- 
beas corpus  is  conferred  upon  any  particular 
court,  it  is  done  under  certain  restrictions. 

The  authority  to  issue  a  writ  of  habeas 
corpus  is  not  expressly  conferred  upon  the 
dvil  district  court  for  the  parish  of  Orleans. 
Article  133  of  the  Constitution,  after  defin- 
ing the  jurisdiction  of  that  court,  declares 
that— 

"Said  court  shall  have  authority  to  issue  all 
such  writs,  process  and  orders  as  may  be  nec- 
essary or  proper  for  the  purpose  of  the  juris- 
diction herein  conferred  upon  it" 

But  there  are  two  substantial  reasons  why 
the  authority  to  issue  the  writ  of  habeas  cor- 
pus cannot  be  inferrad  from  those  general 
terms.  The  first  reason  is  that  the  writ  of 
habeas  corpus,  technically,  is  not  such  a  writ 
as  is  necessary  or  proper  for  the  exerdae  of 
the  jurisdiction  expressly  conferred  upon  the 
dvil  district  court ;  and  the  second  reason  is 
that  the  writers  of  the  Constitution  made  it 
plain  that  they  did  not  Intend  that  the  gen- 
eral authority,  to  issue  such  writs,  process, 
and  orders  as  might  be  necessary  or  proper 
for  the  exerdse  of  the  jurisdiction  expressly 
conferred  upon  a  court,  should  include  the 
writ  of  habeas  corpus.  To  illustrate,  artide 
109  of  the  Constitution,  after  defining  the  ju- 
risdiction of  the  district  courts  throughout 
the  state,  the  parish  of  Orleans  excepted,  de- 
dares: 

"And  said  court  shall  have  authority  to  is- 
sue all  such  writs,  process  and  orders  as  may 
be  necessary  or  proper  for  the  purpose  of  the 
jnrisdictioa  herein  conferred  upon  them." 

Notwithstanding  that  general  delegation  of 
authority,  artide  115  does  nothing  more  than 
the  granting  of  authority  to  the  district  judg- 
es "to  issue  the  writ  of  habeas  corpus." 

Article  139,  after  authorizing  the  criminal 
district  court  for  the  parish  of  Orleans  to  is- 
sue the  writ  of  habeas  corpus,  in  criminal  and 
quasi  criminal  cases,  adds: 

"And  such  other  writs  and  orders  as  may  be 
necessary  or  proper  in  aid  of  the  jurisdiction 
conferred  upon  it." 

We  are  not  concerned  with  the  reason— or 
with  the  question  whether  there  was  a  rea- 
son— why  the  writers  of  the  Constitution  of 
this  state  withheld  from  the  dvil  district 
court  for  the  parish  of  Orleans  the  authortty^ 
to  issue  the  writ  of  habeas  corpus.  It  is  cer^ 
tain  that  the  writers  of  the  Constitution  did 
not  believe  or  intend  that  the  general  author- 
ity conferred  upon  the  criminal  district  court 
for  the  parish  of  Orleans,  and  upon  the  dis- 
trict courts  outside  of  the  parish  of  Orleans, 
to  issue  such  writs,  process,  and  orders  a» 
might  be  necessary  or  proper  in  the  exercise 
of  the  jurisdiction  expressly  conferred  upon 
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those  GonrtB,  icspectiTely,  should  taclnde  the 
authority  to  Issue  the  writ  of  habeas  corpus. 
Therefore  It  cannot  be  inferred  that  the  writ- 
ers of  the  Constitution  intended  that  the  gen- 
eral authority  conferred  upon  the  dvll  dis- 
trict court  for  the  pariah  of  Orleans  to  issue 
such  writs,  process,  and  orders  as  might  be 
necessary  or  proper  in  the  exercise  of  the 
Jurisdiction  expressly  conferred  upon  that 
court  should  include  the  authority  to  issue 
the  writ  of  habeas  corpus. 

It  is  certain  tliat  article  116  of  the  Consti- 
tntion,  conferring  upon  district  Judges  the  au- 
thority to  issue  the  writ  of  habeas  corpus, 
does  not  apply  to  the  Judges  of  the  civil  dis- 
trict court  for  the  parish  of  Orleans ;'  for,  if 
It  did.  It  would  apply  as  well  to  the  Judges  of 
the  criminal  district  court  for  the  parish  of 
Orleans.  Article  116  is  under  the  title  "Dis- 
trict Courts."  And  the  first  article  under 
that  title,  article  107,  declares  that  the  state 
shall  be  divided  Into  not  less  than  20  nor 
more  than  32  Judicial  districts,  "the  parish  of 
Orleans  excepted.''  The  articles  referring  to 
the  ci-vU  district  court  for  the  parish  of  Or- 
leans are  In  another  part  of  the  Constitution, 
under  the  title  "Courts  and  Officers  for  the 
Parish  of  Orleans  and  City  of  New  Orleans." 
TtB  Jurisdiction  of  the  dvil  district  court  for 
the  parish  of  Orleans  is  different,  in  many  re- 
spects, from  the  Jurisdiction,  even  in  dvil 
cases,  of  the  district  courts  of  the  Judicial 
districts  Into  which  the  state,  outside  of  the 
parish  of  Orleans,  is  divided.  The  Jurisdic- 
tion of  the  criminal  district  court  for  the  par- 
ish of  Orleans,  also,  is  different,  in  some 
reapeeta,  from  the  Jurisdiction,  in  criminal 
cases,  of  the  district  courts  throughout  the 
other  part  at  the  state.  Although  the  dvil 
district  court  and  the  criminal  district  court, 
for  the  parish  of  Orleans,  are  called  district 
courts,  they  are  not,  together  or  separately, 
corresponding  courts  with  the  district  courts 
of  the  Judicial  districts  into  which  the  state, 
"the  parish  of  Orleans  excepted,"  is  divided. 

Therefore  we  cannot,  under  any  reasonable 
Interpretation,  hold  that  the  writers  of  the 
Constitution  Intended  to  confer  upon  the  dv- 
il district  court  for  the  parish  of  Orleans  Ju- 
risdiction or  authority  to  issue  the  writ  of 
habeas  corpus,  whidi  has  a  technical  meaning 
and  a  well-defined  purpose.  It  is  a  summary 
process,  having  the  object  and  purpose  of  re- 
storing to  liberty  any  person  who  is  illegally 
held  in  custody.  It  is  true,  the  writ  Is  some- 
times used  for  obtaining  possession  of  a  per- 
son non  sul  Juris,  as  when  a  guardian,  tutor, 
or  curator  demands  the  custody  of  his  ward, 
or  when  a  parent  demands  possession  of  his 
or  her  child,  or  when  a  husband  demands  ipos- 
session  of  his  wife.  But  when  so  used  the 
writ  of  habeas  corpus  is  only  an  andllary 
process,  in  aid  of  the  main  demand  for  pos- 
session of  the  person  illegally  detained. 
There  Is  no  such  demand  in  this  case.    The 
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only  relief  prayed  for  Is  that  the  intuit  be 
released  and  restored  to  liberty,  with  full 
power  to  return  to  the  care  and  keeping  of 
the  petitioner.  The  petitioner  in  the  case  Is 
the  state  of  Louisiana. 

It  is  true,  this  court  has,  in  several  cases, 
particularly  in  the  case  of  Prieto  t.  St.  Al- 
phonsus  Convent  of  Mercy,  62  La.  Ann.  631, 
20  South.  153,  47  L.  R.  A  656,  recognized  the 
authority  of  the  dvil  district  court  for  the 
parish  of  Orleans  to  Issue  the  writ  of  habeas 
corpus,  in  aid  of  the  court's  Jurisdiction  in 
an  ordinary  suit  for  possession  of  a  dilld. 
But  we  are  not  aware  of  any  case  in  which 
was  presented  the  question  of  Jurisdiction  of 
the  dvil  district  court  for  the  parish  of  Or- 
leans to  issue  the  summary  process  of  habeas 
corpus,  in  the  name  only  of  the  state,  and  not 
in  aid  of  the  court's  Jurisdiction  in  an  ordi- 
nary proceeding.  Whether  the  process  be 
called  habeas  corpus,  or  by  some  other  name, 
we  have  no  doubt  of  the  authority  of  the  dvil 
district  court  for  the  parish  of  Orleans  to 
summons,  or  order  produced  In  court,  a  per- 
son non  Bui  Juris,  whose  custody  or  posses- 
sion is  in  contest  in  an  ordinary  suit  of  whidi 
the  court  has  Jurisdiction.  But  the  dvil  dis- 
trict court  for  the  parish  of  Orleans  has  not 
Jurisdiction  to  Issue  the  summary  process 
technically  called  habeas  corpus,  in  the  name 
only  of  the  state,  and  not  in  aid  of  the  court's 
Jurisdiction  in  an  ordinary  suit 

The  writ  of  prohibition  issued  herein  la 
now  made  perpetual,  the  plea  to  the  Jurisdic- 
tion of  the  drll  district  court  is  sustained, 
and  It  Is  ordered  that  the  habeas  corpus  pro- 
ceeding In  the  dvll  district  court  be  dismiss- 
ed, at  the  cost  of  Robert  E.  Oourtln,  respond- 
ent herein,  reserving  his  right  to  proceed  via 
ordlnaria  for  possession  of  his  child. 


No.  24147. 
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STATE  ax  rel.  GRAY  v.  BERTUCCI. . 

(Supreme  Court  of  Louisiana.    Dec  8,  1V20.) 

(BvlUibiiM  by  the  Court.) 

1.  Habeas  corpus  «=94«  —  Civil  dlstrlot  oonrt 
without  Jurlsdlotion  to  Interfere  witii  Judg. 
ment  of  Juveaiie  ooart  awarding  oustody  of 
negleoted  child. 

Where  the  record  evidence  from  the  Juve* 
nile  court  (parish  of  Orleans)  shows  a  Judg- 
ment finding  a  child  to  be  "neglected"  and, 
with  the  consent  of  both  parents,  committing 
it  to  the  care  of  a  named  indiridual,  the  dvil 
district  court  is  without  jurisdiction  to  inter- 
fere by  the  issuance,  upon  the  application  of 
the  mother,  of  a  writ  of  habeas  corpus  and  an 
order  that  the  child  be  restored  to  her  custody. 

2.  infants  «=>I6— Minors;  orders  and  Judg- 
ments of  Juvenile  oourt  should  be  susceptible 
of  proof  by  record. 

Though  proceedings  in  the  Juvenile  court 
may  not,  in  all  respects,  be  governed  by  the 
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nilei  applicable  to  proceedinc*  atrictly  crim- 
(nal,  it!  orderi  and  judgmenta  ahoald  be  ans- 
eeptible  of  proof  by  the  reeord,  and  not  left  to 
the  memoir  of  the  Judge. 

Appeal  from  Civil  District  Court,  Pariah  of 
Orleans;  Wynne  G.  Rogers,  Judge. 

Habeas  corpus  by  the  State,  on  the  rela- 
tion of  Mrs.  Ethel  Amelia  Gray,  wife  of  Au- 
gust Vlllar,  against  Anthony  Bertucd.  An 
ezcoption  to  the  Jurisdiction  was  maintained, 
and  relatriz  appeals.    Affirmed. 

"nWiam  y.  Seeber,  of  New  Orleans,  for  ap- 
pellant 

Etigene  Stanley,  of  New  Orleans,  for  appel- 
lee. 

Statement  of  the  Case. 

MONROE,  O.  J.  It  appears  In  this  case 
that,  on  July  28, 1913,  there  was  born  to  the  re- 
latrlx,  Ethel  Amelia  Gray,  a  son,  "named  and 
diristened  Anthony  Henry  Alonzo,  the  son  of 
Anthony  Alonzo,  Bertucd"  ;  that  on  August  4, 
1010,  the  superintendent  of  the  Society  for  the 
Prerentlon  of  Cruelty  to  Children  made  an 
affidavit  in  the  Juvenile  court,  charging  that 
Ethel  Gray  (relatrix  herein)  was  the  step- 
sister of  a  child  named  Ruby  Gray  and  the 
mother  of  Anthony  H.  Bertucd ;  that  she  had 
left  her  home  and  left  the  two  children 
(under  17  years  of  age),  for  three  days,  with 
no  one  to  care  for  them,  and  that  they  were 
without  proper  guardianship,  and  improperly 
exposed  and  neglected.  It  further  appears 
that  the  charge  was  beard  by  the  court  on 
August  6,  1916,  and  that,  as  to  the  Bertucd 
child,  there  was  Judgment,  signed  by  both 
parents,  as  well  as  the  Judge,  reading: 

"Anthony  H.  Bertucci  is  placed  in  charge  of 
Mrs.  Pascal  Greco,  Chestnut  street,  between 
Louisiana  avenue  and  Toledano  street,  by  con- 
sent of  father  and  mother." 

It  further  appears  that  about  2  years  later 
the  parents  again  presented  themselves  to  the 
Judge,  and  requested  that  the  child  be  trans- 
ferred to  the  custody  of  its  paternal  grand- 
father, herein  made  respondent;  and  that  it 
was  so  ordered,  though  by  oversight  the  order 
was  not  placed  of  record;  that  thereafter 
(date  not  shown)  the  mother  made  an  in- 
formal application  to  the  Judge  to  restore  the 
child  to  her  custody,  which  was  denied,  and 
no  formal  application  to  that  effect  had  been 
made  prior  to  that  addressed  to  the  court  in 
this  case.  The  petition  herein  alleges  "that 
the  said  child,  Anthony  Henry  Alonzo,  bears 
no  relationship  to  the  said  Anthony  Bertucd," 
and  "that  the  said  Anthony  Bertucd  is  un- 
lawfully detaining  and  depriving  said  child 
of  his  liberty,  and  Is  preventing  the  said 
child  from  returning  to  his  mother,"  but  no 
attempt  was  made  to  support  these  allegations 
by  evidence,  or  In  any  manner  to  contradict 
the  record,  or  the  testimony  of  the  Judge  of 
the  Juvenile  court  to  the  effect  that,  the  re- 
spondent being  Its  grandfather,  the  child  was 
placed  in  bis  custody  at  the  request  of  its 


parents  and  by  order  of  tbe  Juvenile  court, 
which  had  previously  acquired  Jurisdiction  of 
and  had  adjudged  it  to  be  a  neglected  dilld. 
Relatrix  having  proceeded  by  invoking  the 
writ  of  habeas  corpus  in  the  dvil  district 
court,  respondent  excepted  to  the  Jurisdiction; 
and,  the  exception  having  been  maintained, 
she  prosecutes  this  appeal. 

Opinion. 

[1]  Counsel  fbr  relatrix  relies  upon  the  two 
propositions:  (1)  That  the  records  of  the 
Juvenile  court  do  not  show  that  the  child 
was  transferred  from  the  custody  of  Mrs. 
Greco  to  that  of  respondent,  and  that  the 
oral  testimony  of  the  Judge  to  that  effect 
was  improi)erly  admitted;  (2)  that  relatrix* 
remedy  was  to  bring  a  direct  action.  In  the 
dvil  district  court,  to  recover  possession  of 
the  child,  and  that  this  la  the  action. 

If  the  proceedings  were  strictly  criminal, 
the  proper  step  to  have  been  taken  would  no 
doubt  have  been  to  have  had  the  minutes  of 
the  court  amended  so  as  to  conform  to  the 
truth  and  show  the  order  for  the  transfer  of 
the  custody  of  the  dilld,  and  that  step  could 
have  been  taken  only  in  the  Juvenile  court 
And,  even  though  proceedings  In  that  court 
may  not  In  aU  respects,  be  governed  by  the 
I  rules  applicable  to  proceedings  strictly  crimi- 
nal, we  are  of  opinion  that  its  orders  and 
Judgments  should  be  susceptible  of  proof  by 
the  record,  and  not  left  to  the  memory  of  the 
Judge. 

If  however,  all  the  oral  evidence  admitted 
In  the  case  be  excluded,  that  whldi  remains 
is  the  record,  which  shows  that  the  dilld  was 
committed  to  the  care  of  Mrs.  Greco,  and  does 
not  show  that  she  has  either  abandoned  or 
been  relieved  of  her  charge,  nor  does  the 
relatrix  so  allege  in  her  iwtltlon ;  in  fact  the 
petition  fails  to  mention  the  name  of  Mrs. 
Greco,  or  the  Judgment  committing  the  child 
to  her  care,  or  the  signed  consent  of  the 
relatrix  theretow 

The  testimony  of  the  Judge  to  the  effect 
that  relatrix  had  made  an  informal  applica- 
tion to  him  for  the  return  of  the  child  to  her 
custody,  and  that  he  had  declined  to  grant  it, 
was  admissible,  and  the  relatrix  having  offer- 
ed no  evidence  to  show  that  the  situation  had 
changed  in  any  respect  since  the  rendition  of 
the  Judgment  of  August  5,  1916,  we  find  no 
basis  upon  which  to  reverse  either  that  Judg- 
ment or  the  Judgment  subsequently  rendered, 
of  which  we  have  no  information  save 
through  the  oral  testimony  that  was  the 
subject  of  the  objedion. 

[2]  2.  In  support  of  the  contention  that  the 
form  of  procedure  which  relatrix  has  adopted 
entitles  her  to  have  the  Judgment  of  the  Juve- 
nile court  reviewed  and  reversed  by  the  dvil 
district  court  or  by  this  court  In  virtue  of 
the  appeal  from  the  ruling  of  the  dvil  dis- 
trict court,  counsel  for  relatrix  cites  the 
case  of  Brana  v.  Brana,  139  La.  306,  71 
South.  619.     Bnt  the  counsel  seems  to  have- 
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misapprehended  the  rnllng  la  that  case,  which 
was  the  reverse  of  that  for  which  he  oon- 
taids;  as  may  be  seen  from  No.  3  of  the 
syUabns,  which  reads: 

"Tbo  deciEion  of  the  JuTenfle  court,  vested 
with  jnrisdictioii  to  determine  when  a  child  an- 
swers die  description  of  a  neglected  child  given 
b7  the  Constitution,  is  not  to  be  challenged  ex- 
cept in  a  direct  action  brought  for  that  put^ 
pose,  or  in  some  appellate  tribunal;  and  hence 
it  not  tvhjeot  to  inquir]/  tn  the  oMl  district 
court,  but  tMUt  there  le  astumed  to  he  loell 
founded."    (Italics  by  present  writer.) 

In  the  face,  therefore,  of  the  record,  show- 
ing that  the  Juvealle  court  had  found  the 
<^Id  In  question  to  be  neglected,  and  had 
compiltted  It  to  the  charge  of  Mrs.  Greco, 
and  whether  the  parole  evidence  showing  its 
transfer  to  the  grandfather,  at  the  request  of 
the  parents  and  by  order  of  the  Juvenile 
court,  be  included  or  excluded,  the  judge  of 
the  civil  district  court  correctly  ruled  that 
that  tribunal  was  without  Jurisdiction  for  the 
purposes  of  this  proceeding. 

It  may  be  added  that  this  court  has  recent- 
ly held,  in  a  judgment  which  is  not  yet  final 
(Courtin  v.  Browne,  No.  24180  of  the  doClcet, 
8T  South.  21),  that  Jurisdiction  to  issue  the 
writ  of  habeas  corpus  has  never  been  confer- 
red upon  the  dvll  district  court,  and  that  It  Is 
not  a  proper  writ  to  be  Invoked  In  a  civil 
proceeding  Involving  merely  the  right,  as 
between  different  individuals  setting  up  con- 
flicting claims,  to  the  custody  of  a  minor  who 
is  not  sufCering  actual  duress. 

We  find  no  error  In  the  Judgment  appealed 
from,  and  It  is  accordingly  affirmed. 


(XW  La.  407) 

No.  22848. 

DUFFY  V.  PENEGUY. 

(Supreme  Court  of  Loaisiana.    May  81,  1920. 
On  Rehearing,  Jan.  8, 1921.) 

(ByUabui  by  Bditoridl  Staff.) 

1.  Taxation  ^=9692— Validity  of  tax  cannot  be 
eollateratly  attacked  In  proceedings  to  which 
oolleetor  Is  not  a  party. 

Where  taxes  demanded  are  not  doe  or  legal, 
the  taxpayer  may  enjoin  the  collector  from  sell- 
ing his  property,  but  he  cannot  stand  by  and 
permit  the  sale  to  a  third  person  without  notice 
and  subsequently  attack  the  sale  collaterally, 
where  not  based  on  an  absolute  nullity,  in  an 
action  to  which  the  collector  is  not  a  party, 
such  sales  being  received  in  evidence  as  prima 
facie  valid  under  Const,  art.  233.  (Per  Monroe, 
C.  J.,  and  SommerviUe,  J.;  O'Niell  and  Provos- 
ty,  JJ.,  dissenting.) 

2.  Taxation  «=9800(l)— Owner  permitting  sale 
for  Illegal  tax  may  not  subsequently  attack 
for  latent,  nonapparent  causes  without  relm- 
bnrslng  purchaser. 

In  view  of  Act  No.  170  of  1898,  S  56,  pro- 
viding for  injnnction  to  restrain  the  collection 
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of  unlawful  taxes,  and  Const,  art  233,  relat- 
ing to  setting  aside  tax  sale  judgments,  where 
the  owner  did  not  institute  any  proceedings, 
but  permitted  the  sale  and  has  not  reimbursed 
the  purchaser,  he  cannot  thereafter  attack  the 
sale  because  of  the  illegality  of  a  part  of  the 
taxes,  for  latent,  nonapparenXI  causes  that 
might  have  warranted  enjoining  the  illegal  part 
prior  to  sale.  (Per  Monroe,  G.  J.,  and  iSom- 
merville,  J.;  O'Niell  and  Provosty,  JJ.,  dis- 
senting.) 

3.  Drains  9s»74— One  knowing  Improvement 
tax  conditions  when  purchasing  estopped  to 
object  subsequently  thereto. 

Where  one  purcliased  land  in  a  district 
with  full  knowledge  of  improvement  taxes 
brought  about  by  the  owners  of  the  property 
within  the  district,  he  is  estopped  from  ques- 
tioning existing  conditions  at  the  time  of  pur- 
chase. (Per  Monroe,  C.  J.,  and  SommerviUe, 
J.;   O'Niell  and  Provosty,  JJ.,  dissenting.) 

On  Rehearing. 

4.  Drains  <^»82( I )— District  officers'  declsloa 
as  to  benefit  of  land  reviewable  only  for  abuse 

or  fraud. 

_  A  determination  whether  a  particular  tract 
is  improved  or  benefited  by  being  included  in  a 
gravity  drainage  taxing  district,  or  the  extent 
of  improvement  or  benefit  of  any  particular 
tract,  is  a  function  of  the  district's  governing 
authorities,  and  their  decision  is  not  subject 
to  court  review  except  upon  allegations  of  fraud 
or  of  such  an  abuse  of  discretion  as  would  be 
equivalent  of  fraud,  which  must  be  pleaded. 

5.  Drains  <S=982( I)— Allegation  that  drainage 
tax  was  oonflscatory  and  without  due  procees 
held  not  to  authorize  Judicial  review  of  ques- 
tion of  benefit. 

An  allegation  merely  that  the  sale  of  defend- 
ant's property  for  drainage  tax  was  a  confisca- 
tion or  taking  of  property  without  due  process 
and  without  compensation  will  not  warrant  a 
court  investigation  of  the  question  of  improve- 
ment and  benefit  of  any  particular  property  in 
the  taxing  district  by  the  general  improvement 
for  which  the  taxes  were  imposed. 

6.  Drains  <3=>82( I)— Courts  may  not  annul  tax 
fixed  by  district  officers  as  to  particular  piece 
of  land. 

When  the  district  officers  have  faithfully 
and  conscientiously  determined  as  to  the  gen- 
eral improvement  of  the  land  included  in  a  grav- 
ity drainage  district  made  under  Const,  art.  281, 
as  amended  by  Act  No.  197  of  1910,  and  pursu- 
ant to  Act  No.  192  of  1914,  the  tax  must  be 
borne  by  the  land  in  the  ratio  fixed,  and  the 
court  can  not  annul  the  tax  on  any  particular 
piece  of  land  merely  because  in  its  judgment 
that  tract  was  not  improved  or  benefited  to  the 
extent  anticipated  by  the  governing  authori- 
ties. 

7.  Drains  «=982  (2)— Drainage  tax  not  subject 
to  collateral  attack  where  authorities  levying 
and  bondholders  are  not  parties. 

A  drainage  tax  and  the  bonds  into  which  It 
was  funded  are  hot  subject  to  collateral  at- 
tack in  a  proceeding  in  which  the  authorities 
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wlio  leried   the   tax  and   the   h<rfden  ot  the 
bonds  are  not  parties  defendant. 

8.  Taxation  «=9796(2)— Defendant  In  suit  to 

quiet  title  estopped  from  attacking  legality 

of  tax  which  If  Illegal  would  destroy  hit  own 

title. 

In  a  snit  to  quiet  a  tax  title,  defendant  ia 

estopped  to  attack  collaterally  the  validity  of 

a  drainage  tax  for  illegality,  which  objection, 

if  well  fonnded,   would  destroy  his  own   title 

to  the  land  in  contest. 

Appeal  from  Twatty-Nintb  Jndidal  Dis- 
trict Court,  Parish  of  St  Bernard;  B.  Bm- 
m«t  Hingle,  Judge. 

Suit  by  Frank  J.  Dully  against  Harry  J. 
Peneguy.  Judgxnott  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

MUling,  Oodchaux,  Saal  ft  MUUng,  of  New 
Orleans,  tor  aK>ellant. 

Wm.  Wlnans  Wall,  ot  New  Orleans,  for 
appellee. 

SOMMBRVnXBk  3.  Plaintiff  sued  Harry 
J.  Peneguy,  defendant  and  appellant,  to 
anlet  a  certain  tax  title  acquired  by  him  un- 
der the  provislonB  of  Act  101  of  1898,  p.  127. 
Peneguy  claimed  to  be  the  owner  of  the  prop- 
erty in  question  at  the  time  the  suit  was 
filed. 

Plaintiff  alleged  that  the  sale  by  which  be 
acquired  title  was  made  by  the  sheriff  and 
ex  officio  tax  ctdlector  of  the  parish  of  St 
Bernard  for  the  taxes  of  the  year  1914,  as- 
sessed in  the  name  of  Xeter  Realty,  limited ; 
the  tax  sale  having  been  made  on  June  26, 
1915,  and  recorded  In  the  conveyance  records 
of  St  Bernard  parish  on  Jnly  7,  1915.  This 
suit  was  institnted  more  than  12  months 
after  the  sale. 

Defendant  answered,  setting  up  the  Invalid- 
ity  of  the  sale  made  to  plaintiff  or  his  author, 
and  contended  that  the  drainage  taxes,  which 
formed  part  of  the  taxes  for  which  the  prop- 
erty had  been  sold,  were  Illegally  levied. 
This  contention  was  based  upon  two  prop- 
ositions: (1)  That  the  land  in  question  is 
marsh,  and  therefore  a  tax  could  not  be 
levied  at  an  election;  and  (2)  want  of  b&xe- 
flts. 

Plaintiff  offered  In  evidence  two  tax  deeds 
by  which  he  acquired  title  to  the  property 
described  in  his  petition  of  date  July  7, 1915, 
for  the  taxes  of  1914,  including  the  state, 
levee  district  parish,  state  good  roads.  Con- 
federate veterans,  road  and  bridge.  Bayou 
Terre-aux-BoeofS  taxes,  with  interest  and 
costs.  He  also  offered  in  evidence  an  act  of 
sale  passed  before  Charles  Schneidau,  notary 
public,  on  July  23,  1914,  which  showed  the 
purchase  of  the  same  property  from  Xeter 
Realty,  Limited,  by  defendant  Peneguy,  and 
two  acts  of  sale  by  the  sheriff  and  ex  officio 
tax  collector  for  the  parish  of  St  Bernard, 
showing  that  the  Xeter  Realty,  Limited,  had 


purchased  the  property  in  contest  on  Jtme  28, 
1913,  for  the  taxes  of  1912;  the  taxes  b^ng 
Itemized  as  set  forth  above  In  the  deeds  ot 
both  plaintiff  and  d^endant 

It  would  therefore  appear  that  the  title 
of  Xeter  Realty,  Limited,  the  immediate  au- 
thor of  defendant  is  based  on  the  same  de- 
linqurat  taxes  as  the  sale  to  Frank  J.  Duffy, 
plaintiff,  with  the  single  exception  that  the 
sale  was  made  to  Xeter  Realty,  Umlted,  for 
the  taxes  of  the  year  1912,  whereas  plaintiff's 
title  is  based  on  the  taxes  for  the  year  1914. 

On  the  trial  counsel  for  defendant  offered 
evidence  attacking  the  legality  of  the  drain- 
.  age  taxes,  upon  which  both  plaintUTs  and  de« 
fendant's  titles  are  partly  based,  because  the 
prot>erty  In  contest  bad  not  received  any  b«ie- 
flts  ttom  the  drainage  district  which  the 
board  of  drainage  commissioners,  duly  aa< 
thorlzed  by  the  taxpayers  and  voters  of  the 
district  had  undertaken  to  install.  To  the 
reception  of  such  evidence  counsel  for  plain- 
tifl  Interposed  the  following  objections: 

"Connsel  for  plaintiff  objects  to  the  recep- 
tion of  the  evidence  for  the  purpose  of  proving 
paragraphs  11,  12,  13,  14,  and  15  of  the  an- 
swer (the  other  paragraphs  having  been  aban- 
doned)  for  the  following  reascHis: 

"(1)  Because  the  defendant  has  let  go  by 
the  utile  tempus  within  which  he  might  have 
successfully  urged  defenses  against  the  le- 
gality of  the  drainage  taxes,  and  he  cannot  now 
set  np  as  a  canse  for  annulling  plaintilTs  ex- 
ecuted tax  title  a  collateral  attack  upon  the 
drainage  taxes,  forming  a  part  of  the  taxes  to 
satisfy  which  sale  was  made. 

"(2)  Because,  under  no  circumstances,  is  a 
collateral  attack  upon  a  tax  levied  by  a  subdi- 
vision of  the  state  in  strict  conformity  with  the 
Constitution  and  laws  of  the  state  permissible. 
A  tax  so  levied  can  only  be  contested  in  a  di- 
rect proceeding  against  the  authority  levying  it 
prior  to  a  sale  of  the  property  (against  which 
the  tax  is  assessed)  in  enforcement  of  the  tax. 
Where  the  property  owner  stands  by,  and  after 
notice,  permits  his  property  to  be  sold  to  a 
third  person,  an  objection  to  the  legality  or 
constitutionality  of  the  tax  cannot  be  entertain- 
ed in  a  proceeding  to  set  aside  the  tax  sale, 
the  owner  being  estopped  by  his  conduct  and 
acquiescence. 

"(3)  Because  the  defendant  purchased  said 
property  from  Xeter  Realty,  Limited,  and  Xe- 
ter Realty,  Limited,  acquired  the  same  at  a 
tax  sale  made  in  satisfaction  of  the  acreage 
taxes  levied  by  the  Bayou  Terre-aox-Bceufs 
drainage  district  and  other  taxes,  the  said 
acreage  tax,  upon  which  plaintiff's  title  is 
based,  having  been  prior  thereto  authorized 
by  the  same  authority  and  voted  at  the  same 
election  and  levied  by  the  same  proceeding  as 
was  the  acreage  tax  of  the  Bayou  Terre-aux- 
Bceufs  drainage  district  upon  which  defend- 
ant's tax  titie  is  based,  and  defendant  is  there- 
fore estopped  from  contesting  the  legality  or 
constitutionality  of  the  said  acreage  taxes. 

"(4)  Because,  in  the  absence  of  a  charge  of 
fraud  or  palpable  abuse  on  the  part  of  the  leg- 
islative department  in  creating  a  taxing  dis- 
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trict,  th*  JnAdal  deputment  of  the  covern- 
ment  is  without  Jarisdiction  to  review  it*  find- 
ing of  beneflta  to  result  from  the  lery  of  a 
forced  contribution  or  ipecial  aseesBment  for 
a  public  improvement  tlirouchont  lueb  district, 
which  finding  of  benefits  is  to  be  found  in  the 
creation  of  a  taxing  district  and  the  authorisa- 
tion  to  lev7  the  tax." 

It  would  appear  from  the  record  that  either 
plalntlir  bad  a  valid  title,  or  that  both  plain- 
tiff and  defendant  are  without  title,  because 
the  attack  made  by  the  defendant  on  plaln- 
tUTs  title  IB  Just  as  applicable  to  his  own  aa 
It  la  to  that  of  plaintiff.  Defendant  here 
urges  illegality  of  the  tax  by  which  plaintiff 
acquired  title  as  a  cause  for  setting  aside 
the  sale  when  his  own  title  is  based  on  a 
sale  made  for  a  different  installment  of  the 
same  debt  or  tax  maturing  in  a  different 
year.  It  would  thus  appear  that  he,  as  a 
purdiaaer  of  property,  who  had  assumed  as 
a  part  of  the  purchase  price  a  aeries  of  mort- 
gage notes  imposed  on  the  property,  and  in 
the  Cace  of  his  assumption,  after  having  ac- 
quired the  property,  sought  to  repudiate  the 
very  debt  forming  the  consideration  of  his 
pordiase^  for  causes  going  to  the  validity  or 
invaUdlty  of  the  debt  so  assumed.  Defendant 
appears  to  say: 

"I  bought  this  property  for  the  installment 
of  the  bonds  falling  due  in  1912,  or  for  the 
taxes  of  that  year.  Since  I  purchased  it  anoth- 
er installment  has  fallen  due  which  I  neglected 
to  pay.  Now,  because  the  whole  debt,  indnd- 
ing  an  installments,  Is  void  and  invalid,  the 
plaintiff  has  no  title  to  the  property  which  he 
bought  for  the  -nonpayment  of  the  installment 
which  I  neglected  to  pay." 

We  must  hold  that  defendant  cannot  at- 
tack his  own  title  in  such  way.  He  is  estop- 
ped from  doing  so  by  deed,  as  urged  by  plain- 
tiff In  his  objections  to  the  evidence. 

[1]  Counsel  for  defendant  rely  upon  the 
paragraphs  of  their  petition,  which.  In  sob- 
stance^  assert: 

The  tax  sale  is  Illegal  because  a  part  of  the 
taxes  for  which  it  was  made,  although  levied 
by  a  subdivision  of  the  state  of  Louisiana,  by 
antbority  of  the  Constitution  and  laws  of  the 
state,  Is  illegal,  for  two  reasons: 

(1)  Because  the  property  has  received  no 
beneflts  from  the  special  acreage  tax  of  16 
cents  per  acre  levied  by  the  board  of  drainage 
coDunissloners  of  the  Bayou  Terre-anx- 
Boeufs  drainage  district  for  the  year  1914, 
whlcb  tax  has  been  funded  into  an  Issue  of 
$600,000  of  bonds.  Issued  for  the  purpose  of 
paying  for  a  general  system  of  drainage  pro- 
vided by  said  board  of  drainage  oommis- 
sioners. 

(2)  Because  there  was  no  power  or  author- 
ity vested  In  the  board  of  drainage  commis- 
sioners to  levy  a  special  acreage  tax  on  prop- 
erty situated  in  the  drainage  district,  where 
levees  and  pumps  were  required  to  complete- 
ly drain  such  property. 
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The  attadc  made  by  defoidaat  on  plaintiff's 
tax  title  is  a  collateral  one ;  and  It  is  not  bas- 
ed on  an  absolutely  void  title,  the  nullity  of 
which  is  apparent  on  the  face  of  the  titl& 
The  proceedings  before  the  sale  appear  to  be 
entirely  regular  and  in  good  form.  The  at- 
tacks made  In  the  answer  were  originally 
against  all  the  taxes;  but  they  are  now 
limited  to  the  drainage  taxes. 

The  law  contemplates  that  an  attack  on 
taxes  and  tax  sales  should  be  by  direct  action 
against  the  tax  collector  and  the  subdivision 
of  the  state  levying  the  tax,  and  not  in  an 
action  between  individuals  to  which  action 
the  tax  collector  is  not  a  party;  and  the 
Judgment  therein  rendered  could  not  affect 
the  tax  Itself  or  the  tax  collector. 

"AD  deeds  of  sale  made,  or  that  may  be  made, 
by  the  collectors  of  taxes,  shall  be  received 
by  courts  in  evidence  as  prima  fads  valid 
sales."    Gonatitntion,  art  283. 

If  the  taxpayer  has  the  belief  that  all  of 
the  taxes  demanded  from  him  are  not  due  or 
legal,  he  may  go  into  court  and  enjoin  the 
tax  collector  from  selling  his  property;  but 
he  cannot  stand  by  and  permit  the  state  to 
sell  his  property  to  a  third  person  without 
notice  of  any  kind,  and  subsequently  attack 
the  sale  collaterally  or  for  other  than  abso- 
lute nullities. 

[2]  Section  56  of  the  Bevoine  Act  (No.  170 
of  1898,  p.  874)  says: 

"No  inJnnctiMt  restraining  the  collection  of 
any  tax  or  taxes  shall  be  issued  by'any  court 
unless  a  bond  shall  first  be  given,  by  the  tax- 
payer enjoining,  with  good  security  for  an 
amount  equal  to  that  of  all  taxes,'  interest,  pen- 
alties and  costs  of  the  amount  of  taxes  con- 
tested, and  fifty  per  cent,  additicwal  thereon 
included,  and  no  injunction  shall  issue  except 
to  enjoin  the  collection  of  that  portion  of  the 
tax  which  may  be  in  contest  and  no  injunctfon 
shall  issue  against  the  collection  of  that  part 
or  portion  in  contest  until  the  taxpayer  shall 
have  produced  and  filed  the  tax  collector's  re- 
ceipt showing  that  the  taxpayer  has  paid  that 
portion  of  the  tax  which  is  not  in  contest,  and 
which  the  taxpayer  acknowledges  to  be  doe." 

And  the  Constitutlou  says  again  In  artlde 
233: 

"No  Judgment  annulling  a  tax  sale  shall  have 
effect  until  the  price  and  oil  taxes  and  costs 
paid,  with  ten  per  cent,  per  annum  Interest  on 
the  amount  of  the  price  and  taxes  paid  from 
date  of  respective  payments,  be  previously  paid 
to  the  purchaser:  Provided,  this  shall  not  ap- 
ply to  sales  annulled  on  account  of  taxes  hav- 
ing been  paid  prior  to  the  date  of  sole,  or  dual 
assessments.  *  *  *  No  sale  ot  property  for 
taxes  shall  be  set  aside  for  any  cause,  except 
on  proof  of  dual  assessment,  or  of  payment  ti 
the  taxes  for  which  the  property  was  sold  prior 
to  the  date  of  the  sale,  unless  the  proceeding 
to  annul  is  instituted  within  six  months  from 
service  of  notice  of  sale,  which  notice  shall 
not  be  served  until  the  time  of  redemption  has 
expired." 
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Defendant  did  not  Instltnte  snlt  to  set 
aside  the  sale  of  bis  property  at  any  time, 
and  be  bas  not  paid  to  plaintiff,  or  offered  to 
pay  blm  the  price,  taxes,  and  costs  with  inter- 
eat  paid  by  the  plaintiff.  That  amount  paid 
by  plaintiff  tnclndes  the  very  taxes  which  de- 
fendant here  seeks  to  contest  the  validity  of. 

To  the  reception  of  all  evidence  in  support 
of  the  allegations  contained  in  defendant's 
reconventional  demand  plaintiff  urged  the 
foregoing  exceptions.  Defendant  not  only 
asked  that  the  sales  made  to  plaintiff  be  de- 
clared null,  bnt,  "further,  that  all  proceedings 
bad  leading  up  to  said  sales  and  said  sales 
be  declared  null,  void,  and  of  no  effect" ;  and 
this  in  a  suit  to  which  the  tax  collector  Is 
not  a  party. 

In  a  large  number  of  cases  this  court  has 
held  that  a  tax  sale  is  equivalent  to  a  sher- 
iff's sale  in  execution,  and  that,  where  a 
part  of  the  taxes  for  which  the  sale  is  made, 
although  actually  levied  by  the  proper  au- 
thority, is  illegal,  and  the  owner  of  the  prop- 
erty allows  it  to  be  sold  for  taxes,  he  can- 
not, after  the  sale  has  been  consummated, 
set  the  sale  aside  for  that  reason,  any  more 
than  the  owner  of  property  sold  under  a 
writ  based  on  a  Judgment,  where  part  of  the 
debt  is  not  due,  can  set  aside  a  sheriff's  sale 
for  that  reason.  Jurey  &  Gillls  v.  Allison, 
30  La.  Ann.  1234;  Shannon  t.  Lane,  33  La. 
Ann.  4S9;  Giddens  ▼.  Mobley,  37  La.  Ann. 
417;  Kent  v.  Brown  k  Learned,  38  La.  Ann. 
802  (610) ;  State  ex  rel.  Gaynor  v.  Judge,  38 
La.  Ann.  923;  Cooley  on  Taxation,  p.  572; 
Brackett  v.  Whldden,  3  N.  H.  17. 

The  case  of  Shannon  v.  Lane,  supra,  is 
analogous  to  this  one: 

"Defendant  wag  delinquent  in  the  payment  of 
state  and  parish  taxes  upon  a  plantation  own6d 
by  her,  for  the  years  1872,  1873,  1874,  1875, 
1876,  and  1877,  and  wa?  duly  entered  upon 
the  delinquent  lists  for  said  years,  which  were 
reg^ilarly  recorded  as  required  by  law.  In 
1878  the  tax  collector,  after  advertisement  and 
compliance  with  all  other  requirements  of  law, 
exposed  the  same  at  public  sale  for  payment  of 
said  delinquent  taxes,  and,  the  highest  bid 
being  insufficient  to  pay  the  taxes  with  costs, 
charges,  interest,  and  expenses,  the  property 
was  bid  in  for  the  state  and  adjudicated  to 
her. 

"In  February,  1880,  plaintiff,  a  creditor  of 
defendant,  with  mortgage  on  the  plantation  re- 
ferred to,  came  forward  and  redeemed  the  prop- 
erty by  paying  the  taxes  for  which  the  proper- 
ty bad  been  sold  and  the  snbseqnent  taxes 
thereon. 

"These  amounted  to  $1,850.58,  and  he  brings 
this  suit  to  recover  the  same  from  the  defend- 
ant as  the  owner  of  the  property. 

"Defendant  admits  her  liability  for  the 
amount  of  state  taxes  paid  for  her  account  by 
plaintiff,  but  disputes  the  amount  of  the  par- 
ish taxes  on  the  grounds  that  the  same  were 
illegal,  excessive,  and  more  than  the  parish 
Itself  could  have  collected  from  her,  and  that 
plaintiff,  as  her  negotiorum  gestor,  had  no  right 


to  pay  more  than  she  owed  and  can  collect 
from  her  no  more  than  she  did  so  owe. 

"She  relies  upon  the  decision  of  this  court  in 
the  case  of  Lafitte  v.  Morgans,  20  La.  Ann.  1, 
where  It  was  held  that,  under  the  act  of  1872, 
the  police  jury  of  the  parish  had  no  right  to 
levy  a  tax  in  excess  of  four  mills  on  the  dollar 
and  the  school  tax  without  first  obtaining  the 
sanction  of  a  majority  of  the  voters  at  an  elec- 
tion held  for  that  purpose.  She  shows  that  the 
parish  taxes,  levied  for  the  years  prior  to 
1877,  and  paid  by  plaintiff,  largely  exceeded 
that  rate,  and  claims  that,  to  this  extent,  the 
payment  by  plaintiff  did  not  inure  to  her  benefit 
and  cannot  be  recovered  from  her. 

"We  cast  no  reflection  upon  the  decision  in 
Lfifitte  V.  Morgans,  which  we  think  correct,  and 
if,  as  in  that  case,  defendant  was  now  enjoin- 
ing the  sale  of  her  property  by  the  tax  collect- 
or for  the  enforcement  of  these  illegal  parish 
taxes,  we  should  grant  the  relief  there  awarded. 

"We  think,  however,  the  defendant  has  let  go 
by  the  utile  tempns  within  which  she  mi^t 
have  successfully  urged  defenses  against  these 
excessive  taxes,  and  she  cannot  now  set  them 
up  against  this  plamtifl. 

"Proceedings  for  the  assessment  and  collec- 
tion of  taxes  are  assimilated,  in  many  respects, 
to  judicial  proceedings,  for  which  they  are 
regarded  as  substitutes.  The  assessment,  the 
record  of  the  delinquent  lists,  and  the  tax  col- 
lector's sale  are  the  respective  equivalents  of 
judgment,  seisure,  and  execution  sale. 

"The  law  is  careful  to  surround  these  pro- 
ceedings with  requirements  as  to  notice,  delays, 
and  other  formaUties,  intended  as  safeguards 
for  the  taxpayers,  and  to  afford  them  ample  op- 
portunity to  protect  themselves  against  unlaw- 
ful exactions.  With  these  requirements  this 
court  has  enforced  the  most  rigorous  compli- 
ance as  a  condition  of  the  validity  of  such 
proceedings. 

"It  is  not  pretended  that  there  has  been  in 
this  case  the  slightest  deficiency  of  perfect  reg- 
ularity in  all  the  proceedings  for  the  assess- 
ment and  collection  of  these  taxes,  or  that,  in 
the  whole  course  thereof,  the  defendant,  thou^ 
duly  .notified,  made  any  objection  thereto. 

"These  regular  proceedings  culminated  in  a 
sale  of  the  property  at  public  auction,  open  to 
all  bidders.  Had  the  property  been  adjudicat- 
ed at  a  price  to  any  third  person,  the  law  is 
clear  that  the  owner  could  only  have  redeemed 
it  by  paying  to  the  party  purchasing  the  amount 
of  the  purchase  price  with  interest." 

Again,  in  the  case  of  Kent  v.  Brown  & 
Learned,  supra,  this  court  refused  to  counte- 
nance an  attack  upon  a  consummated  tax 
sale,  because  a  part  of  the  taxes  actually 
levied  by  the  proper  authority  was  illegal. 
It  was  said: 

"The  complaint  that  the  tax  for  general  par- 
ish purposes  for  the  years  1869,  1870,  1871, 
and  1872  was  in  ezoess  of  the  limit  of  paro- 
chial taxation  is  met  by  the  defendants  by  the 
contention  that  it  comes  too  late  after  the 
sale. 

"The  same  point  was  presented  and  discuss- 
ed in  the  case  of  Shannon  v.  Lane  [supra],  in 
which  this  court  said:  ••  *  •'  The  point 
made  in  that  case  was  that  the  complaint  of  «x  • 
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ccBsiTe  tax  would  have  been  food  as  a  croand 
of  iujimction  against  a  proposed  sale,  but 
that  it  could  not  avail  aa  a  means  of  assailing 
th;  sale  after  it  had  been  completed. 

"The  contention  derives  strength  from  rea- 
son and  logic  as  veil  aa  from  law  and  jnris- 
pmdence. 

"Proceedings  for  the  assessment  and  collec- 
tion of  taxes  are  placed  on  the  same  footing 
aa  matters  involving  their  validity  as  judicial 
proceedings.  It  is  elementary  that  a  judicial 
sale  conid  not  be  set  aside  on  the  gronnd  that 
the  execntion  was  for  a  larger  amoant  than 
was  actually  due  by  the  defendant.  It  is  now 
settled  that  a  writ  of  seizure  and  sale  cannot 
be  enjoined  in  toto,  Ml  the  ground  of  an  ex- 
cessive demand;  the  injunction  is  restricted 
to  the  amount  alleged  to  be  in  excess  of  the 
debt  due  by  the  defendant. 

"We  note  that  a  similar  complaint  was  fa- 
vorably entertained  in  Rougelot's  Case  herein- 
above referred  to,  but,  as  stated,  the  point  of 
its  being  too  late  was  not  made  by  the  defend- 
ant in  that  case,  in  which  the  issue  was  simply 
a  general  deniaL" 

Under  these  authorities  a  tax  sale  may  be 
annnlled  because  of  the  illegality  of  a  part 
of  the  taxes,  In  the  absence  of  the  objection ; 
the  reason  for  this  being  that  the  court  will 
not  supply  a  plea  of  estoppel  whldi  is  re- 
quired by  law  to  be  spectflcally  pleaded.  It 
was  for  this  reason  that  the  cases  of  Shan- 
non V.  Lane,  supra,  and  Kent  v.  Brown  & 
Learned,  supra,  were  differentiated  from  the 
case  of  Rougelot  v.  Quick,  84  La.  Ann.  123, 
and  for  that  same  reason  the  Instant  case  is 
differentiated  from  the  case  of  Rougelot  v. 
Quick,  supra,  and  the  other  Louisiana  cases 
cited  by  defendant  in  his  brief.  In  the  cases 
dted  by  defendant  it  appears  that  on  the 
face  of  the  proceedings  leading  to  the  tax 
sale  there  was  an  apparent  nulUty  of  part 
of  the  tax  claimed  to  be  illegal  that  could 
be  seen  by  a  simple  inspection  of  the  pro- 
ceedings leading  up  to  the  tax  sale. 

The  law  requires  as  conditions  precedent 
to  a  tax  sale:  (1)  The  levy  of  the  tax;  (2) 
the  assessment  of  the  property;  (3)  the  no- 
tice to  the  tax  debtor;  (4)  advertisement  of 
the  property;  and  (5)  adjudication.  Failure 
to  observe  any  of  these  prerequisites  to  the 
letter  Is  fatal  to  the  validity  of  the  sale,  as 
was  said  In  the  case  of  Shannon  v.  Lane, 
supra,  in  which  the  objection  that  defendant 
bad  let  go  by  the  utile  tempus  was  main- 
tained. 

"The  law  is  careful  to  surround  all  these 
proceedings  with  requirements  as  to  notice, 
delays,  and  other  formalities,  intended  as  safe- 
guards for  the  taxpayers,  and  to  afford  them 
ample  opportunity  ta  protect  themselves 
against  nidawful  exactions.  With  these  re- 
quirements this  court  has  enforced  the  most 
rigorous  compliance  as  a  condition  of  the 
validity  of  such  proceedings. 

"It  is  not  pretended  that  there  has  been  in 
this  case  the  slightest  deficiency  of  perfect 
regularity  in  all  the  proceedings  tor  tiie  oa- 
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sessment  and  coOection  of  these  taxes,  or  that, 
in  the  whole  course  thereof,  the  defendant, 
though  duly  notified,  made  any  objection  ther«< 
to." 

The  last  paragraph  sets  forth  the  facts  of 
this  case  with  such  accuracy  that  the  lan- 
guage could  not  be  improved  upon  if  It  had 
been  used  for  the  purpose  of  describing  the 
facts  and  circumstances  of  this  case. 

It  is  not  pretended  that  there  has  been  in 
this  case  any  deficiency  in  the  regularity  in 
the  proceedings  for  the  assessment  and  col- 
lection of  these  taxes,  or  that,  in  the  courts 
thereof,  the  defendant,  though  duly  notified, 
made  any  objection  thereto.  And,  now,  hav- 
ing stood  by  and  let  his  property  go  to  sale, 
it  Is  too  late  for  liim  to  be  heard  to  attack 
the  sale  because  of  the  illegality  of  a  part 
of  the  taxes  for  which  the  sale  was  made, 
for  latent,  nonapparent  causes  that  possibly 
might  have  afforded  him  grounds  for  an  in- 
junction as  to  such  alleged  illegal  part,  if 
urged  prior  to  the  sale. 

[3]  Another  objection  was: 

"Because  defendant  purchased  said  prop- 
erty from  Xeter  Realty,  limited,  and  Xeter 
Realty,  limited,  acquired  the  same  at  a  tax 
sale  made  in  satisfaction  of  the  acreage  taxes 
levied  by  the  Bayou  Terre-aox-Bceufs  drainage 
district  and  other  taxes,  the  said  acreage  tax 
upon  which  plaintiff's  title  is  based  having 
been,  prior  thereto,  authorized  by  the  same 
authority  and  voted  at  the  same  election  and 
levied  by  the  same  proceeding  as  was  the 
acreage  tax  of  the  Bayou  Terre-aux-Boeufs 
drainage  district,  upon  which  plaintiff's  title 
is  based,  defendant  is  therefore  estopped  from 
contesting  the  legality  or  constitutionality  of 
the  said  acreage  taxes." 

The  deed  by  which  the  defendant  acquired 
his  title  to  the  property  from  Xeter  Realty. 
Limited,  recites  that  the  title  of  Xeter  Re- 
alty, Limited,  had  been  acquired  at  a  sale 
made  by  the  sheriff  and  ex  officio  tax  col- 
lector of  the  parish  of  St.  Bernard  for  the 
taxes  of  1912,  assessed  in  tlie  name  of  Hope- 
dale  Development  Company,  per  the  recitals 
of  the  tax  deed  dated  June  30,  1913,  record- 
ed in  Book  24,  folio  19  et  seq.,  of  the  convey- 
ance records  of  the  parish  of  St.  Bernard. 

An  examination  of  the  two  tax  deeds  by 
which  Xeter  Realty,  Limited,  the  author  in 
title  of  defendant,  acquired  the  two  pieces 
of  property  involved  in  this  case,  shows  that 
the  taxes  for  which  the  property  was  sold 
were  identically  the  same  taxes  for  which 
the  property  was  sold  to  plaintiff,  except 
that  different  years  were  involved.  Both 
sales  were  based  largely  on  the  drainage  tax, 
and  therefore  both  plaintiff  and  defendant, 
so  far  as  the  titles  to  the  property  in  contest 
are  concerned,  stand  upon  the  same  base. 

At  the  time  defendant  purchased  the  prop- 
erty in  contest  the  Bayou  Terre-aux-BoeufB 
drainage  district  was  legally  organized. 
Three  issues  of  bonds,  based  on  three  sets  of 
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taxeo,  aathoTlzed  to  be  levied  by  rote  of  the 
property  taxpayers  in  tlie  district,  aggregat- 
ing more  tban  $700,000,  had  been  issned,  and 
this  fact  had  been  duly  promnlgated,  and  the 
proceedings  were  of  record  in  the  parish  of 
St  Bernard,  in  whldi  the  property  was  sit- 
uated. Defendant  bought  the  property  free- 
ly and  TOlnntarily,  and  with  full  knowledge 
of  existing  conditions  by  the  recitals  of  the 
act  of  sale  by  which  he  acquired  and  the  le- 
gal promulgation  of  all  the  proceedings  in 
connection  with  the  bonds.  Therefore  It 
would  seem  that,  tiaring  bought  land  in  the 
district  with  full  knowledge  of  conditions 
that  had  been  brought  about  by  tlie  owners 
of  property  within  the  district,  he  would  be 
estopped  from  questioning  existing  condi- 
tions at  the  time  he  became  purchaser  of  the 
property.  If  it  be  conceded  that  be  has,  at 
most,  the  right  that  his  author  In  title — who 
owned  tl)e  lands  by  virtue  of  the  tax  sale, 
based  on  the  drainage  taxes  now  claimed  by 
the  defendant  to  be  Illegal — would  have  had 
to  contest  the  validity  of  the  taxes  upon  the 
grodnd  that  the  lands  would  receive  no  ben- 
efit from  the  drainage,  and  had  been  illegal- 
ly assessed  for  said  tax,  we  answer  that  his 
author  in  title  could  not  have  attacked  the 
validity  of  the  drainage  tax,  because  to  have 
done  BO  would  have  been  to  attack  bis  own 
tttle. 

Defendant's  position  is  analogous  to  that 
of  a  stockholder  in  a  corporation  who  seeks 
to  complain  of  ultra  vires  acts  of  the  corpo- 
ration prior  to  the  time  when  he  became  a 
stockholder.  In  such  case  the  stockholder 
has  no  right  to  complain  of  the  status  quo 
ante. 

"The  shareholder  must  be  such  at  the  time 
of  the  traDsactioD  of  which  he  complains.  One 
who  was  not  a  ahareholder  or  a  Jud|;ment 
creditor  of  the  corporation  at  the  time  of  the 
transfer  of  its  business  to  a  new  corporation 
has  no  standing  in  equity  to  complain  that  such 
transfer  was  ultra  vires,  as  being  in  violation 
of  the  prohibition  against  transfers  in  insol- 
vency."   10  Oyc  974. 

See,  also,  Gordon  t.  Business  Men's  Bac- 
ing  Ass'n,  141  La.  819,  76  South.  735.  L.  B. 
A.  1917F,  700. 

Having  come  to  the  conclusion  that  de- 
fendant Is  estopped  to  deny  the  validity  of 
the  tax  sale  under  which  he  liad  acquired 
title,  and  that  bis  attack  on  plaintiff's  title 
has  therefore  failed,  It  becomes  unnecessary 
to  discuss  the  other  points  raised  in  the 
■ult. 

The  Judgment  appealed  from  Is  affirmed. 

O'NIELIi,  J.,  dissents  from  the  foregoing 
(pinion,  without  expressing  an  opinion  re- 
garding the  issues  not  decided. 

PB0V08TY,  J.,  dissents. 

DAWKIKS,  J.,  concurs  in  the  decree. 


On  Bdtearing. 

O'NIELL,  J.  This  suit  is  broug^  under 
the  provisions  of  Act  101  of  1898,  p.  127,  to 
confirm  a  tax  sale  made  to  plaintiff  on  the 
26th  of  June,  1915,  for  taxes  assessed  in  the 
name  of  the  Xeter  Bealty  Company  for  the 
year  1914.  The  statute  provides  that  a  tax 
i  sale  may  be  thus  confirmed  by  Judicial  de- 
cree, unless  a  proceeding  to  annul  the  sale 
be  instituted  within  six  months  from  the 
date  of  service  of  the  petition  and  citation. 
It  is  well  settled  by  the  decisions  of  this 
court  that  the  action  to  annul  the  tax  sale 
may  be  brought  by  the  defendant  in  such 
suit  within  the  six  months,  either  by  way  of 
answer  to  the  suit  or  by  a  separate  acticm. 
In  either  case  the  defendant  in  the  action  to 
confirm  the  tax  title  becomes  plaintiff  in  the 
action  of  nullity. 

In  answer  to  this  suit  to  confirm  the  tax 
■ale,  defendant  pleaded  that  the  sale  was 
null,  for  various  reasons  set  forth  in  his  an- 
swer, and  prayed  that  it  be  so  decreed.  Of 
the  several  causes  of  nullify  alleged  by  d&i 
fendant,  he  has  abandoned  ali  except  the 
contention  that  a  certain  drainage  tax  lev- 
led  by  the  board  of  commissioners  of  the 
Bayou  Terre-aux-Boeufs  drainage  district 
for  which  tax,  with  other  taxes,  the  land 
was  sold,  was  invalid.  The  cause  of  invalid- 
ity alleged  la  twofold,  viz.:  (1)  Tliat  the 
drainage  tax  referred  to  was  imposed  for 
gravity  drainage,  under  authority  of  a  vote 
of  the  property  taxpayers  at  a  special  elec- 
tion called  for  that  purpose,  whereas,  defend- 
ant alleged,  the  land  in  contest  was  marsh 
or  swamp  land,  which  could  be  drained  only 
by  means  of  levees  and  pumps,  not  by  means 
of  canals  alone,  and  which  could  therefore 
be  taied  for  drainage  purposes  only  upon  a 
petition  of  the  owners  of  the  major  part  in 
area  of  the  land  within  the  drainage  district, 
and  could  not  be  taxed  for  a  system  of  grav- 
ity drainage,  under  authority  of  an  election 
held  for  that  purpose;  (2)  that  the  land  in 
contest  was  not  improved  or  benefited  by  the 
system  of  gravity  drainage  for  the  cost  of 
which  the  tax  was  imposed,  and  that  the 
sale  of  the  property  in  payment  of  such  tax 
was  therefore  illegal,  unjust,  unwarranted, 
contrary  to  law,  and  was  virtually  a  confis- 
cation of  the  property,  or  taking  of  it  with- 
out due  process  of  law,  and  without  compen- 
sation, in  violation  of  the  fourteenth  article 
of  amendment  of  the  federal  Constitution 
and  of  the  second  article  of  the  (Constitution 
of  this  state. 

On  the  trial  of  ttie  case,  plaintiff  in  the 
original  suit  defendant  in  the  action  of  nul- 
lity, urged  the  following  objections  to  all  ev- 
idence offered  by  defendant  to  prove  that 
the  land  was  not  improved  or  benefited  by 
the  gravity  drainage,  and  was  therefore  not 
subject  to  a  tax  levied  for  that  system  at 
drainage,  viz.t 
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(1)  That,  by  ■offering  the  sale  to  be  made 
without  objection,  defendant  had  allowed  to 
expire  the  atile  tempus,  within  which  he  might 
hare  nrged  the  defense,  and  that  he  eonld  not 
thereafter  nrge  as  a  cause  for  annulling  the 
tax  sale  a  collateral  attaclc  npon  the  validity  of 
that  part  of  the  taxes  for  which  the  property 
wsa  sold. 

(2)  That  defendant  had  bought  the  property 
from  the  Xeter  Realty  Company,  and  that  that 
company  bad  bought  the  property  at  a  sale 
made  for  the  same  drainage  tax  in  contest  in 
this  snit,  thon^  levied  for  a  previous  year, 
and  that  defendant  therefore  could  not,  for  that 
canse,  assert  the  nullity  of  plaintifTs  title  in 
this  suit  without  thereby  asserting  the  nullity 
of  bis  own  title. 

(8)  That  defendant  did  not,  in  his  answer  to 
the  suit,  allege  that  there  was  fraud  or  a  pal- 
pable abuse  of  discretion  in  the  organisation  of 
the  drainage  district  or  in  the  levying  of  the 
tax  eomplained  «f,  and  that  the  Judicial  depart- 
ment of  the  government  was  therefore  without 
authority  or  Jurisdiction  to  determine  wbethet' 
the  land  in  contest  was  or  was  not  improved 
or  benefited  by  the  levy  of  the  drainage  tax  or 
forced  contribution  for  the  general  improve- 
ment of  all  property  within  the  district 

The  district  judge  reserved  his  ruling  ap- 
on  the  objections  to  the  admissibility  of  tbe 
evidence,  maintaining  that  the  objections 
pertained  to  tbe  ttteat  of  the  evidence ;  and 
the  ooart  therefore  admitted  the  evidence, 
subject  to  defendant's  objections.  After 
trial  of  the  case  Judgment  was  rendered  in 
favor  of  plalntlir  confirming  his  tax  title, 
and  defendant  has  appealed. 

Oplnl<ML 
[4]  Our  opinion  Is  that  the  objections  to 
the  admissibility  of  the  evidence  should  have 
been  sustained.  The  answer  to  this  suit 
does  not  charge  that  there  was  fraud,  or 
such  an  abuse  of  discretion  as  was  equiva- 
lent to  fraud,  on  tbe  part  of  tbe  commission- 
ers of  the  drainage  district  in  Imirasing  the 
tax  or  local  assessment  for  gravity  drainage 
upon  the  land  in  contest  The  determination 
of  the  question  whether  any  particular  tract 
of  land  is  Improved  or  benefited  by  being  in- 
cluded within  a  taxing  district,  or  the  deter^ 
mlnatlon  of  the  question  of  the  extent  of 
improvement  or  benefit  of  any  particular 
tract  of  land  within  such  district,  la,  pri- 
marily, a  function  for  the  governing  author- 
ities of  the  district  to  exercise;  and,  when 
they  have  exercised  that  function,  their  de- 
cision is  not  subject  to  review  by  the  courts, 
except  \xp<m  allegations  of  fraud  or  of  such 
an  abuse  of  discretion  as  would  be  equiva- 
lent to  fraud.  Qeorge  v.  Young,  Tax  Col- 
lector. 45  La.  Ann.  1232,  14  South.  137;  De 
Gravelle  v.  Iberia  &  St  Bfary  Drainage  Dis- 
trict. 104  La.  703,  29  South.  302;  Shaw  v. 
Board  of  Commissioners  of  Bayou  Terre-aux- 
B<Euf8  Drainage  District,  138  La.  917,  70 
Soutb.  910;    Saunders  T.  Shaw,  244  U.  S. 


Bow) 

[  317,  87  Sup.  Ct  688,  81  L.  Kd.  1163;  Wil- 
liams V.  Board  of  Commisaicmers  of  Bayou 
Sale  Drainage  District,  130  La.  969,  68  South. 
847 ;  Myles  Salt  Co.  v.  Board  of  Commission- 
ers of  Ibwla  &  St  Mary  Drainage  District, 
134  La.  908,  61  South.  826,  and  239  U.  8.  478, 
86  Sup.  Ct  204,  60  L.  Ed.  392,  L.  R.  A. 
1918E,  190;  Spencer  v.  Merchant,  125  IT.  S. 
356,  8  Sup.  Ct  921,  81  L.  Ed.  763 ;  New  Or- 
leans V.  Clark.  96  U.  S.  653,  24  U  Ed.  621; 
Norwood  T.  Baker,  172  U.  S.  260, 19  Sup.  Ct 
187,  43  U  Ed.  443;  L.  ft  N.  BaUroad  Ca  ▼. 
Barber  Asphalt  Paving  Co.,  197  U.  S.  430,  2S 
Sup.  Ot  466,  49  L,  Ed.  819;  French  v.  Bar- 
ber Asphalt  Paving  Co.,  181  U.  S.  324.  21 
Sup.  Ct  626,  46  L.  Ed.  879;  Cbadwlck  v. 
K^y.  187  n.  S.  640,  23  Sup.  Ot  175,  47  U 
Ed.  293. 

[i]  It  Is  not  alleged  in  defendant's  answw 
to  this  suit  that  the  action  of  tbe  board  of 
commissioners  In  subjecting  tbe  land  in  coo:. 
test  to  a  tax  levied  for  gravity  drainage  was 
an  arbitrary  discrimination,  or  sncb  an  un- 
just imposition  or  abuse  of  discretion  as 
would  be  equivalent  to  fraud.  The  allega- 
tion that  the  sale  of  defendant's  property 
tov  the  drainage  tax  in  contest  was  a  confis- 
cation or  a  taking  of  tbe  property  without 
due  process  of  law  and  without  compensation 
was  nothing  more  than  an  allegation  that  tbe 
property  was  not  Improved  or  benefited  by 
the  general  lm];»t>vement  for  which  the  tax 
was  levied.  Such  an  allegation  does  not 
warrant  an  Investlgaticxi  by  tbe  courts  into 
tbe  question  of  Improvement  or  benefit  of 
any  particular  pr(q;>erty  in  the  taxing  district 
by  the  general  improvement  for  which  the 
tax  was  Imposed. 

[t]  It  is  true  artide  281  of  the  Constttu- 
Oxm  of  1898,  as  amended  pursuant  to  Act 
107  of  1910,  p.  332,  and  pursuant  to  Act  192 
of  1914,  p.  370,  provides  one  method  for  Im- 
posing a  tax  for  gravity  drainage  upon  land 
that  can  be  drained  by  means  of  canals 
alone,  and  another  method  for  imposing  a 
tax  for  draining  land  that  is  not  susceptible 
of  gravity  drsinage,  and  that  can  only  be 
drained  by  means  of  levees  and  pumps.  The 
tax  for  gravity  drainage  can  be  Imposed  only 
under  authority  of  a  vote  of  a  majority  in 
number  and  amount  of  the  property  tax  pay- 
ers ot  the  drainage  district  Tbe  tax  for 
draining  land  that  Is  not  susceptible  of  grav- 
ity drainage,  and  tbat  has  to  be  levied  and 
pumped  In  order  to  be  drained  and  reclaim- 
ed, can  be  imposed  only  upon  a  petition  of 
the  owners  of  a  majority  In  area  of  tbe  land 
within  the  drainage  district  The  Constitu- 
tion, as  amended,  also  provides  that  drain- 
age districts  may  be  divided  Into  subdls- 
tricts,  for  the  purpose  of  having  a  suitable 
system  of  drainage  for  each  subdistrict  But 
tbat  does  not  mean  tbat  each  and  every  land- 
owner in  the  district  is  entitled  to  have  a 
separate  subdistrict  and  a  system  of  drain- 
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age  particularly  sntted  to  bis  land.  It  may 
be  true,  and  we  presume  it  Is  true,  that  the 
canala  wblcb,  effectlTely  and  completely 
drain  those  lands  that  are  high  enough  for 
gravity  drainage  are  also  necessary,  though 
not  of  themselves  sufficient,  for  the  drainage 
of  the  lower  lands  which  need  also  the  aid 
of  levees  and  pumps  to  drain  them  effective- 
ly and  reclaim  them.  Therefore  a  determi- 
nation of  the  question  whether  a  proposed 
canal  will  eventually  Improve  or  benefit  any 
particular  tract  of  land  In  a  drainage  district 
is  largely  a  matter  of  prophecy  on  the  part 
of  the  governing  authorities  of  the  district, 
aided  by  the  advice  of  expert  engineers. 
When  the  determination  or  prophecy  as  to 
the  general  improvement  of  the  land  Includ- 
ed In  the  taxing  district  has  been  faithfully 
and  conscientiously  made  by  the  authorities 
Intrusted  with  that  function,  the  burden  of 
the  tax  must  be  borne  by  all  land  within  the 
district,  in  the  ratio  fixed  by  law;  and  it  is 
not  within  the  authority  or  jurisdiction  of 
any  court  to  annul  the  tax  as  to  any  partlo- 
alar  piece  of  land  merely  because,  in  the 
Judgment  of  the  court,  that  particular  piece 
of  land  was  not  improved  or  benefited  to  the 
extent  anticipated  by  the  governing  author- 
ities of  the  taxing  district 

[7]  Defoidant's  attack  upon  the  validity 
of  the  drainage  tax  in  contest  is  nothing 
more  than  a  collateral  attack  upon  the  va- 
lidity of  the  bonds  into  which  this  tax  has 
been  funded.  Our  opinion  is  that  the  tax 
and  the  bonds  into  which  the  tax  was  fund- 
ed are  not  subject  to  a  collateral  attack  in 
a  proceeding  to  which  the  authorities  who 
levied  the  tax  and  the  holders  of  the  bonds 
are  not  parties  defendant. 

[S]  On  reconsideration  of  the  question,  we 
are  also  of  the  opinion  that  the  defendant  in 
this  suit  Is  not  In  a  position  to  attack  the 
validity  of  the  drainage  tax  for  a  cause 
which,  if  well  founded,  would  destroy  his 
own  title  to  the  land  in  contest.  The  record 
discloses  that  the  Xeter  Realty  Company, 
from  whom  defendant  bought  the  land,  ac- 
quired title  by  virtue  of  two  sales  made  by 
the  tax  collector  for  delinquent  taxes,  a  part 
of  whldi  was  the  drainage  tax  now  in  con- 
test It  Is  true  the  taxes  for  which  the  land 
was  sold  to  the  Xeter  Realty  Company  were 
assessed  for  years  previous  to  the  year  for 
which  the  drainage  tax  is  now  contested. 
But  that  drcmnstance  does  not  affect  the 
case,  because  the  cause  of  nullity  alleged  by 
defendant  In  this  suit  would,  if  well  found- 
ed, annul  the  tax  for  each  and  every  year 
for  which  It  was  assessed. 

Our  conclusion  is  that  the  Judgment  ap- 
pealed from  is  correct  and  should  be  af- 
firmed. 

The  Judgment  Is  affirmed  at  appellant's 
cost. 


(Itt  La.  427) 


No.  23927. 


ALBRITTON  V.  SHAW. 

(Supreme  Court  of  Louisiana.    Not.  12,  1920. 
Rehearing  Denied  Jan.  14,  1921.) 

f8vUahu$  iy  Editorial  Btaff.) 

1.  Public  laads  «s»l52— Prerequisites  of  right 
to  attack  validity  of  patent  stated. 

The  two  prerequiaitea  of  the  right  of  an  ili- 
dividual  to  attack  the  validity  of  a  land  patent 
are:  First,  that  the  individual  making  the  at- 
tack had  an  equitable  title  or  an  inceptive  right 
on  the  land,  antedating  the  issuance  of  the  pat- 
ent; and,  aecond,  that  the  attach  is  aimed  at 
the  jurisdiction  or  legal  authority  of  the  oiiicers 
of  the  land  department  to  iaane  the  patent 

2.  Public  lands  «s>3l— Tresp^isser  or  po8ses> 
•or  witiiont  evidence  cf  title  eanaet  attack 
patent. 

A  mere  treapasser,  or  possessor  who  has 
no  other  evidence  of  title  than  an  occupancy 
of  the  land,  is  without  authority  to  question 
the  validity  of  patent  for  the  land  in  due  form 
and  signed  by  tiie  proper  oificers. 

3.  Publlo  lands  9=9 1 52— One  who  had  equitable 
title  when  patent  Issued  to  another  nay  at- 
tack validity  of  patent. 

A  person  who  had  no  equitable  right  pre- 
vious to  the  issuance  of  a  patent  to  some  one 
else  does  not  acquire  the  right  to  attack  the 
validity  of  the  patent  by  offering  to  purchase 
from  the  land  department  the  land  already  con- 
veyed by  the  patent;  but  one  who  had  an  equi- 
table right  at  the  time  the  patent  was  issued 
may  attack  the  patent's  validity,  on  the  ground 
that  the  ofiicers  of  the  land  department  had  no 
legal  authority  to  issue  it,  in  view  of  Act  Mo. 
62  of  1»12. 

4.  Publlo  lands  .«=»  1 32— Patent  In  oontravM. 
tlon  of  prohibitory  law  nail. 

A  state  patent  issued  in  contravention  of  a 
prohibitory  law  is  absolutely  null,  under  Kev. 
Civ.  Code,  art  12. 

5.  Publlo  lands  4B»l52->i6tatat«  precluding  en- 
try of  occupied  land  held  appllo^le  to  land 
subject  to  entry. 

Act  No.  21  of  1888,  prohibiting  the  pur- 
chase or  entry  of  state  land  occupied,  posses- 
sed, or  cultivated  by  another,  was  applicable  to 
land  subject  to  entry,  as  well  as  land  that  was, 
for  want  of  approvid  or  survey,  not  yet  open 
to  entry. 

6.  Publlo  lands  «s»l 52— Applicability  of  stat- 
ute prohibiting  purchase  cf  occupied  land 
held  not  limited  to  actual  settlers. 

Act  No.  21  of  1886,  prohibiting  purchase  or 
entry  of  state  land,  possessed  or  improved  or 
cultivated  by  a  person  hoidmg  or  claiming  ad* 
versely  to  the  party  seeking  to  purchase  or  en- 
ter it  did  not  require  that  the  person  so  in 
possession  be  an  actual  settler  or  resident  upon 
the  land. 


3 For  oUiar  eaaw  ■••  um«  toplo  and  lUlY-NUMBBR  In  all  Kv-Numbered  DisMta  and  IndtzM 
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7.  Piiblle  lands  4=>  1 52— Claimant  under  United 
States  eertlflcate  had  sulllolent  title  to  attack 
patent  from  state. 

One  in  possessioii  of  lend  claimed  under 
certificate  of  entry  from  the  United  States, 
after  possession  tliereunder  for  many  years, 
had  a  sufSdent  equitable  title  to  attack  validity 
of  patent  from  state,  granting  each  land  to 
other  person. 

8.  Publio  lands  «=> 1 02— Commissioner  of  Qen- 
eral  Land  Office  held  without  authority  to 
eaaeel  eertlflcate  of  entry. 

Where  land  had  been  occupied  under  cer- 
tificate of  entry  from  the  United  tStates  for 
more  than  48  years,  the  Commissioner  of  the 
General  Land  Office  could  not  cancel  the  cer- 
tificate on  ground  that  the  land  previous  to  such 
entry  had  been  acquired  by  the  state  under  the 
swamp  land  grant  of  1849,  because  the  land  be- 
longed either  to  entryman  under  such  certifi- 
cate, if  it  was  valid,  or  to  the  state,  if  the 
certificate  w^s  not  valid,  because  of  state's 
selection  of  such  land  under  such  act. 

9.  PuMlo  laad8«=s>l52->Patent  held  void. 

Patent  from  state,  dated  in  1919,  showing 
on  its  face  that  the  entry  was  made  under  Act 
No.  104  of  1888,  issued  without  patentee's 
compliance  with  Act  No.  215  of  1908,  prohibit- 
ing acquisition  of  state  land  by  any  method 
other  than  that  prescribed  in  such  act,  held 
void. 

Provosty  and  Sommerviile,  JJ.,  dissenting. 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  Claiborne;  J.  E.  Beynolds,  Judge. 

Petitory  action  by  A.  B.  Albritton  against 
George  T.  Shaw.  Judgment  for  defendant, 
and  plalntUI  appeals.    Affirmed. 

Cross  &  Moyse,  of  Baton  Rotige,  for  appe- 
lant 

Blancfaard,  Goldstein  &  Walker,  of  Shreve- 
port,  McEachem  &  Applebanm,  of  Homer, 
and  Thlgpen  &  Herold,  of  Sbreveport,  for  ap- 
pellee. 

O'NIELL,  J.  Plaintiff  appeals  from  a 
}ndgnient  rejecting  his  demand,  in  a  petitory 
action,  for  a  tract  of  land  In  the  defendant's 
possession.  The  land  Is  described  as  the  N. 
R  ^  of  N.  B.  %  of  section  25,  In  township 
21  N.,  range  8  W.,  containing  40.37  acres. 
Being  in  the  Claiborne  oil  field,  the  land  had 
suddenly  become  very  valnable  when  plaintiff 
obtained  a  patent  for  It  from  the  state.  He 
claims  title  nnder  this  patent,  dated  the  1st 
of  Febmary,  1919,  and  claims  that  the  state 
acquired  title  by  the  swamp  land  grant  of 
1848.  Defendant  claims  title  by  mesne  con- 
veyances from  Thomas  J.  Harvey,  who  re- 
ceived a  eertlflcate  of  entry  from  the  United 
States  on  the  17th  at  December,  1850.  No 
patent  was  ever  Issued  by  the  United  States 
in  puTsoance  of  Harvey's  certificate  of  en- 
try. Btit  he  went  Into  possession  of  the  land 
and  began  cultivating  It  soon  after  purchas* 
ing  it,  and  It  has  remained  In  cnltlvation 


continuously,  by  Harvey  and  In  tnm  by  those 
who  acquired  title  from  him,  from  the  time 
of  Harvey's  purchase  tmtll  the  trial  of  tbis 
suit 

The  land  In  question  was  selected  by  the 
state's  agent,  for  approval  under  the  swamp 
land  grant,  on  the  8th  of  November,  1890, 
and  was  reported  by  the  United  States  Sur- 
veyor General  on  the  7th  of  December,  1850 ; 
that  Is,  10  days  before  Harvey  got  his  cer- 
tificate of  entry.  But  the  state's  selection 
was  not  approved  by  the  Secretary  of  the  In- 
terior until  the  etfa  of  May,  1852;  that  is, 
more  than  four  months  after  Harvey  bad 
obtained  his  eertlflcate  of  entry.  Harvey's 
entry  was  canceled  by  order  of  the  Commis- 
sioner of  the  General  Land  Office,  on  the  9th 
of  May,  1899,  after  sending  notice  by  regis- 
tered letter  addressed  to  Harvey's  last  known 
post  office,  which  notice  was  not  received  by 
Harvey  or  his  transferee,  but  was  returned 
to  the  Land  Office. 

Under  these  facts,  which  are  not  disputed, 
defendant  urges  several  defenses,  in  the  aU 
ternative  and  in  thdr  order,  as  follows : 

(1)  That  the  land  was  not  conveyed  to  the 
state  by  the  swamp  land  grant  of  the  2d  of 
March,  1849,  and  was  therefore  subject  to 
sale  by  the  United  States  on  the  17th  of  De- 
cember, 1850,  when  Thomas  J.  Harvey  pur- 
chased and  paid  for  It  and  received  the  final 
certificate,  giving  him  the  absolute  right  to 
a  patent  for  the  land,  and  that  therefore  the 
subsequent  approval  to  the  state  did  not  di- 
vest the  title  which  had  been  acquired  by 
Thomas  J.  Harvey. 

(2)  That  the  order  of  the  Commissioner  of 
the  General  Land  Office,  of  date  the  9th  of 
May,  1899,  purporting  to  cancel  Harvey's  en- 
try, was  null  and  of  no  effect  against  the 
title  held  by  Harvey's  transferee,  for  two 
reasons:  First,  because  the  United  States 
Land  Department  was  without  jurisdiction 
over  the  land  after  it  had  been  sold  to  Har- 
vey and  thereafter  approved  to  the  state; 
and,  second,  because,  even  if  the  land  de- 
partment had  had  jurisdiction,  the  cancella- 
tion without  notice  to  the  owner  of  the  land 
was  without  due  process  of  law. 

(3)  That,  if  the  approval  to  the  state  was 
originally  valid,  it  was  annulled  by  the  act 
of  Congress  approved  March  2,  1855  (Comp. 
St  H  4961,  4962,  6799  [43]),  entitled  "An 
act  for  the  relief  of  purchasers  and  locators 
of  swamp  and  overflowed  lands,"  and  by  the 
act  of  Congress  approved  March  8,  1867 
(Comp.  St  i  4963),  on  the  same  subject,  and 
by  the  Act  Mo.  75  of  1904  of  the  General  As- 
sembly of  this  state,  accepting  and  acquies- 
cing In  the  aforesaid  acts  of  Congress. 

(4)  That  the  state  patent  held  by  plaintiff 
was  Issued  in  violation  of  a  prohibitory  law 
of  this  state  and  was  therefore  absolutely 
nuIL 

(5)  That,  If  the  state  patent  was  not  null.  It 
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was  Israed  subject  to  tbe  preference  right  af- 
forded to  defeadant  by  the  Act  No.  21  of 
1886,  for  having  posseased  and  improved  and 
cultivated  the  land. 

Before  consldeilng  or  passing  upon  the 
merits  of  the  title  under  which  defendant 
holds  possession  of  the  land,  we  must  deter- 
mine whether  plaintiff  has  exhibited  a  valid 
patent  from  the  state;  for,  If  the  register  of 
the  state  land  office  was  prohibited  by  law, 
or  was  without  authority,  to  issue  the  patent, 
it  is  null,  and  the  state  alone  has  an  inter- 
est in  ousting  the  defendant  as  possessor  of 
this  land. 

But,  before  passing  upon  the  question  of 
validity  of  plaintiff's  patent,  we  must  oon> 
aider  and  determine  the  question  raised  by 
plaintiff's  counsel,  whether  the  defendant 
should  be  permitted  to  plead  the  nullity  of 
the  state  patent 

[I]  Plaintiff's  counsel  invoke  the  rule  that 
a  land  patent,  signed  and  issued  by  the  offi- 
cers who  had  authority  to  issue  it,  and  in 
due  form,  is  conclusive  evidence  of  the  trans- 
fer  of  title,  and  its  validity  cannot  be  ques- 
tioned in  an  action  at  law.  But  the  essen- 
tial element  of  that  rule  Is  the  supposed  au- 
thority of  the  officers  who  signed  it  to  issue 
the  patent  The  two  prerequisites  of  the 
right  of  an  individual  to  attack  the  validity 
of  a  land  patent  are:  First,  that  the  indi- 
vidual making  the  attack  had  an  equitable 
title  or  an  inceptive  right  upon  the  land,  an- 
tedating the  issuance  of  the  patent;  and, 
second,  that  the  attack  Is  aimed  at  the  Ju- 
risdiction or  legal  authority  of  the  officers  of 
the  land  departm«at  to  issue  the  patent 

[2, 1]  Of  course,  a  mere  trespasser,  or  pos- 
sessor who  has  no  other  evidence  of  title 
than  his  occupancy  of  the  land.  Is  without 
authority  to  question  the  validity  of  a  pat- 
ent for  the  land,  in  due  form  and  signed  by 
the  proper  officers.  See  Delta  Duck  Club  v. 
Barrios,  135  La.  357.  65  South.  489.  Nor  can 
a  person  who  had  no  equitable  right  previ- 
ous to  the  issuance  of  a  paloit  to  some  one 
else  acquire  the  right  to  attack  the  validity 
of  the  patent  by  offering  to  purchase  from 
the  land  department  the  land  already  con- 
veyed by  the  patent  See  Smith  v.  Crandall, 
118  La.  1052,  43  South.  699;  J.  W.  Frellsen 
&  Co.  V.  CrandeU,  120  La.  712,  45  South.  558; 
Bowrnan-Hlcks  Lumber  Co.  v.  Industrial 
Lumber  Ca,  127  La.  1057,  64  South.  349. 
See,  also,  Chauvln  v.  Louisiana  Oyster  Oom- 
mlsslon,  121  La.  10,  46  South.  38. 

But  a  person  who  had  an  equitable  Ufle 
at  the  time  when  the  register  of  the  land 
office  Issued  a  patent  to  some  one  else  for 
the  land — a  perscHi  who  might  be  adjudged 
the  owner  of  the  land  if  the  officers  of  the 
land  department  were  without  authority  to 
issue  a  patent  for  It  to  any  one  else — surely 
has  an  Interest  In  attacking,  and  therefore 
a  right  to  attack,  the  valldfty  of  the  patent, 
tm  the  ground  that  the  offlcen  of  the  land 


department  bad  no  legal  anOiority  to  Issne 
it  See  State  ex  reL  Board  of  Commissioners 
V.  Grace,  Register  of  the  State  Land  Office, 
146  La.  962,  83  South.  206,  In  which  all  pre- 
vious rulings  upon  this  subject  are  reviewed 
and  reconciled. 

On  the  general  rule,  that  a  person  who 
has  an  equitable  interest  in  the  question  of 
validity  of  a  land  patent  that  has  been  Issued 
to  some  one  else  may  raise  the  question  of 
JurlsdicticMi  or  legal  authority  of  the  offi- 
cers of  the  land  department  who  issued  the 
patent,  the  Jurisprudence  of  the  Supreme 
Court  of  the  United  States,  and  of  this  court, 
is  in  perfect  harmony.  Some  of  the  decisions 
on  this  subject,  both  by  the  Supreme  Coiurt 
of  the  United  States  and  by  this  court,  would 
be  pertinent  to  the  question  whether  the  de- 
fendant in  this  suit  should  be  decreed  the 
owner  of  the  land  in  cimtest,  even  though 
the  state  patent  neld  by  the  plaintiff  should 
not  be  decreed  nnlL  But  we  are  not  now 
concerned  with  the  question  whether  the  de- 
fendant might  be  adjudged  the  owner  of  this 
land,  in  an  action  brought  by  the  state,  if 
the  officers  of  the  land  department  were  with- 
out authority  to  Issue  the  patent  to  the 
plaintiff.  It  is  sufficient,  to  permit  the  de- 
fendant, in  possession  of  this  land,  to  plead 
the  nullity  of  plaintiff's  patent,  that  defend- 
ant had  an  equitable  title  of  sufficient  im- 
portance to  entitle  him  to  demand  that  a  suit 
to  oust  him  shall  be  brought  by  one  who  can 
be  adjudged  the  owner  of  the  land  If  defend- 
ant himself  should  not  be  adjudged  the  own- 
er. We  will  review  the  decisions  on  this 
subject  merely  to  demonstrate  that,  in  our 
opinion,  the  possession  .which  the  defendant 
and  his  authors  have  enjoyed  for  nearly 
seventy  years  is  founded  upon  a  claim  of 
sufficient  equity  to  demand  that  it  shall  be 
respected  by  any  and  every  person  except 
one  who  could  be  adjudged  the  owner  of  the 
land  if  the  defendant  should  not  be  adjudged 
the  owner  of  it 

In  I^ndry  v.  Oautreau,  1  Bob.  372,  the 
plaintiff  acquired  a  patent,  under  an  act  of 
Congress  giving  to  the  proprietor  of  any 
tract  of  land  fronting  on  a  stream  the  pref- 
erence of  entering  any  vacant  land  of  the 
same  area,  in  the  rear  of.  and  adjoining  bis 
front  tract  The  defoidant  held  possession 
of  the  rear  tract,  at  the  time  the  patent  is- 
ued  to  the  plaintiff,  and  afterwards  applied 
to  the  land  office  to  purdiase  the  rear  tract 
under  the  pre-emption  law.  His  application 
was  granted  and  a  receipt  was  issued  for  the 
price  which  he  paid.  The  court  maintained 
the  defendant's  right  to  plead  the  nullity  of 
the  plaintiff's  patent,  and  adjudged  it  noil 
and  of  no  effect 

In  Kittridge  v.  Breaud,  which  was  before 
this  court  twice,  2  Rob.  40,  and  4  Bob.  79, 
39  Am.  Dec  512,  it  was  said : 

"In  a  contest  between  parties  claiming  lands 
sold  by  the  United  States,  the  courts  of  this 
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state,  whose  powers  are .  not  limited  by  any 
cUstinetion  between  law  and  equity,  will  look 
to  the  facts  of  the  ease,  and  do  justice  between 
the  parties,  though  a  patent  may  have  been 
issued  to  one  of  them.  The  principle  is  well 
settled  in  the  Jurisprudence  of  this  state,  axUI 
In  that  of  the  courts  of  the  United  IStates,  that 
an  equitable  right,  originating  before  the  date 
of  the  patent,  whether  founded  on  an  earlier 
entry  or  otherwise,  may  be  inquired  into." 

The  paragraph  last  quoted  .was  cited  with 
approval  In  Thompson  t.  Myllne,  4  La.  Ann. 
211,  to  Gilmer  t.  Selby,  10  La.  Ann.  18S,  in 
Copley  T.  IMnkgraTe,  25  La.  Ann.  S80,  and 
In  Marks  y.  Martin,  27  La.  Ann.  628. 

In  the  opinion  rendered  In  Kittrldge  t. 
Breaud,  4  Bob.  82;  S8  Am.  Dec.  612,  It  was 
said: 

"The  last  point  in  the  case  is  whether  a  pat- 
ent giyen  by  the  United  States  to  the  defendant 
is  conclnsiye,  as  he  alleges,  upon  the  rights  of 
the  parties.  We  are  aware  that  it  has  been 
decided,  that  a  patent  is  the  superior  and  con- 
dusiye  eyiaence  of  legal  title;  until  it  has  been 
issued,  the  fee  is  in  the  goyemment,  which,  by 
the  patent,  passes  to  the  grantee.  [Bagnell  y. 
Broderiek]  13  Peters,  460  [10  L.  Ed.  235]  j 
[Wilcox  y.  McConneU]  Id.  61B  [10  L.  Bd.  284]. 
TUs  ia  technically  true,  and  if  there  were  a 
distinction  between  the  law  and  equity  powers 
of  onr  courts,  as  there  is  in  those  of  the  United 
States,  it  is  probable  that  we  should,  if  sitting 
on  the  law  side,  be  compelled  to  give  effect  to 
the  patent.  But  we  are  not  bound  by  such  rigid 
roles,  and  as  our  administration  of  the  law  is 
to  be  tempered  1}y  equity,  we  feel  authorized  to 
look  to  the  facts  of  the  case,  and  to  do  justice 
between  the  parties. 

"In  [Oodeau  y.  Phillips!  8  La.  82,  this  court 
said  that  the  acts  of  Congress,  which  conferred 
on  settlers  on  the  public  lands  pre-emption 
rights,  vested  a  legal  title  in  the  buyer,  as 
soon  as  the  purchase  was  made  and  the  money 
paid,  and  that  the  government  cannot  take  the 
land  from  them,  and  sell  it  to  another.  In 
[Harris  v.  Brown]  11  La.  HO,  and  [Lefebore  y. 
Comean]  Id.  323,  it  was  held  that  a  sale,  with- 
out a  patent,  is  evidence  of  title  out  of  the  gov- 
ernment. It  is  divested  by  a  sale,  made  in  pur- 
suance of  as  act  of  Congress,  conferring  au- 
thori^  on  the  register  and  receiver.  Upon 
the  same  point,  see  [Newport  v.  Cooper]  lu 
Ia  155;  [Culliver  y.  Berge]  1  Bobinson,  430. 
And  the  principle  is  well  recognized  in  our  Ju- 
risprudence, as  well  as  In  that  of  the  courts 
of  the  United  States,  that  where  an  equitable 
right,  wbidb  originated  before  the  date  of  the 
patent,  whether  by  the  first  entry  or  otherwise, 
ia  asserted,  it  may  be  ezanuned  into.  [Brush 
▼.  Ware]  15  Peters,  86  [10  L.  Ed.  672]; 
(Bonldin  y.  Massie]  7  Wheaton,  149  [6  L.  Ed. 
414]." 

In  rapport  of  the  doctrine  that  a  person 
in  possesslan  of  land  under  an  equitable  title 
antedatins  the  Issnance  of  a  patent  for  the 
■ame  land  to  some  one  else  may  plead  that 
the  ofiScers  of  the  land  d^;>artment  had  no 
legal  anthority  to  issue  the  patent,  we  will 
review  the  most  pertinent  of  the  decisions 
of  the  Supreme  Court  of  the  United  States 
oo  this  SBbject 


In  Wrl^t  y.  Bos^wrry,  121  U.  S.  610,  7 
Sap.'Ct  999,  30  L.  Ed.  1048,  it  waa  said: 

"The  doctrine  that  ail  presumptions  are  to 
be  indulged  in  support  of  proceedings  upon 
which  a  patent  is  issued,  ana  which  is  not  open 
to  collateral  attack  in  an  action  of  ejectment, 
has  no  application  where  it  is  shown  that  the 
land  in  controversy  had,  before  the  initiation 
of  the  proceedings  upon  which  the  patent  was 
Issued,  passed  ~from  the  United  States.  The 
previous  transfer  is  a  fact  which  may  be  es- 
tablished in  an  action  at  law  as  well  as  in  a 
suit  in  equity.  As  we  said  in  Smelting  Co.  v. 
Kemp,  104  U.  S.  636,  641:  'When  we  speak  of 
the  conclusive  presumptions  attending  a  patent 
for  lands,  we  assume  that  it  was  issued  in  a 
case  where  the  department  had  Jurisdiction  to 
act  and  execute  it;  that  is  to  say,  in  a  case 
where  the  lands  belonged  to  the  United  States 
and  provision  had  been  made  by  law  for  their 
sale.  If  they  never  were  public  property,  or 
had  previously  been  dispose?  of,  or  if  Congress 
had  made  no  provision  for  their  sale,  or  had  re- 
served them,  the  department  would  have  no 
jurisdiction  to  transfer  them,  and  its  attempted 
conveyance  of  them  would  be  inoperative  and 
void,  no  matter  with  what  seeming  regularity 
the  forms  of  law  may  have  been  observed.  The 
action  of  the  department  would,  in  that  event, 
be  like  that  of  any  other  special  tribunal  not 
having  jurisdiction  of  a  case  which  it  had  as- 
sumed to  decide.  Matters  of  this  kind,  dis- 
closing a  want  of  Jurisdiction,  may  be  consid- 
ered by  a  court  of  law.  In  such  cases  the  ob- 
jection to  the  patent  reaches  beyond  the  action 
of  the  special  tribunal,  and  goes  to  the  exist- 
ence of  a  subject  upon  which  it  was  competent 
to  act.' 

"And  again,  in  the  same  case,  we  said  (page 
646) :  *A  patent  may  be  collaterally  impeached 
In  any  action,  and  its  operation  as  a  conveyance 
defeated,  by  showing  that  the  department  had 
no  jurisdiction  to  dispose  of  the  lands;  that  is, 
that  the  law  did  not  provide  for  selling  them, 
or  that  they  bad  been  reserved  from  sale  or 
dedicated  to  special  purposes,  or  had  been  9i'«- 
viously  transferred  to  others.  In  establishing 
any  of  these  particulars  the  Judgment  of  the 
department  upon  matters  properly  before  It  is 
not  assailed,  nor  is  the  regularity  of  its  pro- 
ceedings called  into  question;  but  its  authority 
to  act  at  all  is  denied,  and  shown  never  to  have 
existed.' 

"  There  are  cases,'  said  Chief  Justice 
Marshall,  in  which  a  grant  is  absolutely 
void;  as  where  the  state  has  no  title  to  the 
thing  granted,  or  when  the  officer  had  no  au- 
thority to  issue  the  grant.  In  such  cases  the 
validity  of  the  grant  is  necessarily  examinable 
at  law.'  Polk's  Lessee  v.  Wendall,  9  Craneh, 
87,  99.  Indeed,  It  may  be  said  to  be  common 
knowledge  that  patents  of  the  United  States 
for  lands  which  they  had  previously  granted, 
reserved  for  sale,  or  appropriated,  are  void. 
Easton  v.  Salisbury,  21  How.  426;  Beichart  y. 
Pelps,  6  Wan.  150;  Best  v.  Polk,  18  Wall.  112. 
It  would  be  a  most  extraordinary  doctrine  if 
the  holder  of  a  conveyance  of  land  from  a  state 
vrere  precluded  from  establishing  his  title  sim- 
ply because  the  United  States  may  have  subse- 
quently conveyed  the  land  to  another,  and  es- 
pecially from  showing  that  years  before  they 
had  granted  the  property  to  the  state,  and  thus 
were  without  title  at  the  time  of  their  snbae- 
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qaent  coaTeranee.  Aa  this  conrt  said  in  New 
OrleanB  y.  United  States,  10  Pet  66*2,  731:  'It 
would  b«  a  dangeroas  doctrine  to  consider  the 
issoins  of  a  grant  as  condasive  evidence  of 
right  in  the  power  which  issaed  it.  On  its 
face,  it  is  conclusive,  and  cannot  be  contro- 
verted; but  if  the  thing  granted  was  not  in  the 
grantor,  no  right  passes  to  the  grantee.  A 
grant  has  been  frequently  issued  by  the  United 
ijtates  for  land  which  had  been  previonsly 
granted,  and  the  second  grant  has  been  held  to 
be  inoperative."* 

In  Doolan  t.  Carr,  125  U.  S.  624,  8  Snpb 
Ot  1231,  81  Lw  Ed.  8i7,  the  coart  said: 

"There  is  no  question  as  to  the  principle  that 
where  the  officers  of  the  government  have  is- 
sued a  patent  in  due  form  of  law,  which  on  its 
(ace  is  sufficient  to  convey  the  title  to  the  laud 
described  in  it,  such  patent  is  to  be  treated  as 
valid  in  actions  at  law.  as  distinguished  from 
suits  in  equity,  subject,  however,  at  all  times 
to  the  inquiry  whether  such  officers  had  the 
lawful  authority  to  make  a  conveyance  of  the 
title.  But  if  those  oilicerB  acted  without  au- 
thority, if  the  land  which  they  purported 
to  convey  had  never  been  within  their  control, 
or  had  been  withdrawn  from  that  control  at 
the  time  they  undertook  to  exercise  such  au- 
thority, then  their  act  was  void— void  for  want 
of  power  in  them  to  act  on  the  subject  matter 
ot  the  patent,  not  merely  voidable ;  in  which  lat- 
ter case,  if  the  drcumstances  justified  such  a 
decree,  a  direct  proceeding,  with  proper  aver- 
ments and  evidence,  would  be  required  to  estab- 
lish that  it  was  voidable,  and  should  therefore 
be  avoided.  The  distinction  is  a  manifest  one, 
although  the  circumstances  that  enter  into  it 
are  not  always  easily  defined.  It  is,  never- 
theless, a  dear  distinction,  established  by  law, 
and  it  has  t>een  often  asserted  in  this  court, 
that  even  a  patent  from  the  government  of  the 
United  States,  issued  with  all  the  forms  of  law, 
may  be  shown  to  be  void  by  extrinsic  evidence, 
if  it  be  such  evidence  as  by  its  nature  is  capable 
.  of  showing  a  want  of  authority  for  its  issue. 
The  dcdsions  of  this  court  on  this  subject  are 
so  full  and  decisive  that  a  reference  to  a  few 
of  them  is  all  that  is  necessary.  Polk  v.  Wen- 
dall,  IS  U.  S.  (9  Oranch)  87  (3:665);  New  Or- 
leans V.  U.  S.,  36  U.  S.  (lU  Pet.)  73U  (9:5IW) ; 
Wilcox  V.  Jackson,  86  U.  S.  (13  Pet.)  609 
(10:269);  Stoddard  v.  Chambers,  43  U.  S.  ('J 
How.)  317  (11:282):  Baston  v.  Salisbury,  62 
n.  S.  (21  How.)  428  (16:182);  Reichart  v. 
Fdps,  73  U.  8.  (6  Wall.)  160  (18:849) ;  Best 
V.  Polk,  86  U.  S.  (18  WaU.)  117  (21:807); 
Leavenworth,  L.  &  O.  B.  B.  Co.  v.  U.  S.,  92 
U.  S.  733  (23:634):  NewhaU  y.  Sanger,  id. 
761  (23:769);  Sherman  v.  Bnick,  98  U.  S.  209 
(23:849);  St.  Louis  Smelting  &  Bef.  Co.  v. 
Kemp,  104  U.  S.  636  (^6:875);  Steel  v.  St 
Lonis  Smelting  ft  Bef.  Co.,  106  U.  S.  447 
(27:226);  I&nsas  Pac.  B.  Co.  t.  Dunmeyer, 
113  U.  S.  642  (28:1126):  Beynolds  v. 
Iron  SUver  Mining  Co.,  116  U.  S.  687 
(29:774).    •    •    • 

"The  case  of  Wilcox  ▼.  Jackson,  supra,  was 
an  action  of  ejectment  brought  against  Wilcox, 
the  commanding  officer  at  Ft.  Dearborn,  to 
recover  possession  of  land  held  by  him  in  that 
character.  This  land  was  entered  under  a  pre- 
emption claim  by  one  Beaubean,  who  paid  the 
pntdiase  money  and  procured  the  register's  re- 


'  ceipt  therefor.  He  afterwards  sold  and  con- 
veyed his  interest  to  the  lessor  of  the  plaintiff. 
The  question  was  whether  the  register's  cer- 
tificate, which  seems  to  have  been  treated  as 
sufficient  evidence  of  title  if  it  was  valid,  could 
be  impeached  by  testimony  that  the  land  was 
not  subject  to  entry.  In  the  opinion  of  the 
Supreme  Court  on  this  subject  the  language 
used  in  Elliott  v.  Peirsol,  26  U.  S.  (1  Pet)  840 
(7:170),  is  quoted  with  approval: 

"  'Where  a  conrt  has  jurisdiction  it  has  a 
right  to  decide  every  question  which  occurs  in 
the  cause;  and  whether  its  decision  be  correct 
or  otherwise,  its  judgment  until  reversed  is 
regarded  as  binding  in  every  other  court  But 
if  it  act  without  authority,  its  Judgments  and 
orders  are  regarded  as  nulUties.  They  are  not 
voidable,  but  simply  void.' 

"The  court  then  proceeds:  'Now  to  apply 
this:  Even  assuming  that  the  dedsion  of  the 
register  and  receiver,  in  the  absence  of  frauds, 
would  be  condusive  as  to  the  facts  of  the  ap- 
plicant then  being  in  possession,  and  his  cultiva- 
tion during  the  preceding  year,  because  these 
questions  are  directly  submitted  to  them;  yet 
if  they  undertake  to  grant  pre-emptions  in  land 
in  which  the  law  declares  that  they  shall  not  be 
granted,  then  they  are  acting  upon  a  subject- 
matter  clearly  not  within  their  jurisdiction,  as 
much  so  as  if  a  court  wbose  jurisdiction  was 
dedared  not  to  extend  beyond  a  given  sum 
should  attempt  to  take  cognizance  of  a  case  be- 
yond that  sum.' 

"In  Stoddard  v.  Chambers,  supra,  which  was 
an  action  of  ejectment,  an  attempt  was  made  to 
show  that  the  defendant's  patent  was  void. 
This  court  said  in  that  case: 

"  "The  location  of  Coontz  was  made  in  1818, 
and  his  survey  in  1818.  At  these  dates  there 
can  be  no  question  that  all  land  claimed  under 
a  French  or  Spanish  title,  which  claim  has 
been  filed  with  the  recorder  of  land  titles — as 
the  plaintiff's  daim  had  been — ^were  reserved 
from  sale  by  the  acts  of  Congress  above  stated. 
This  preservation  was  continued  up  to  the  26th 
of  May,  1829,  when  it  ceased,  until  it  was  re- 
vived by  the  act  of  July  8,  1832,  and  was  con- 
tinued until  the  final  conhrmation  of  the  plain- 
tiff's title  by  the  act  ot  1836.  The  defendant's 
patent  was  issued  the  16ta  of  July,  1832.  Bo 
that  it  appears  that,  wlien  the  defendant's 
claim  was  entered,  surveyed,  and  patented,  the 
land  covered  by  it  so  far  as  the  location  inter- 
feres with  the  plaintiff's  survey,  was  not  "a 
part  of  the  public  land  authorized  to  be  sold." 
On  the  above  facts  the  important  question 
arises  whether  the  defendant's  title  is  not  void. 
That  this  is  a  question  as  well  examinable  at 
law  as  in  chancery  will  not  be  controverted. 
That  the  elder  legal  title  must  prevail  in  the 
action  of  ejectment  is  undoubted.  But  the  in- 
quiry here  is  whether  the  defendant  has  any 
tiUe  as  against  the  plaintiff's.  And  there 
seems  to  be  no  difficulty  in  answering  the  ques- 
tion that  he  has  not.  His  location  was  made 
on  lands  not  liable  to  be  thus  appropriated,  but 
expressly  reserved;  and  this  was  the  case 
when  his  patent  was  issued.  •"•  •  No  title 
can  be  held  valid  which  has  been  acquired 
against  law,  and  such  is  the  character  of  the 
defendant's  titie,  so  far  as  it  trenches  on  the 
plaintiff's.  *  •  *  The  issuing  of  a  patent  Is 
a  ministerial  act,  which. must  be  performed  ac- 
cording to  law.    A  patent  is  ntterlj  void  and 
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inoperatlTe  wMch  la  iasned  for  land  that  had 
been  previoaaly  patented  to  another  individual. 
*  *  *  The  patent  of  the  defendant,  having 
been  for  land  reserved  from  such  appropriation, 
is  void;  and  also  the  survey  of  Coontz,  so  far 
as  either  conflicts  with  the  plaintUTs  ti- 
tto.'   •   •   • 

''In  Beat  v.  Polk,  supra,  the  plaintiff,  in  sup- 
port of  Ilia  title  in  an  action  of  ejectment,  pro- 
daced  a  patent  from  the  United  States,  dated 
March  IS,  1847,  which  seemed  in  all  respects 
to  be  regular,  granting  the  section  of  land  de- 
scribed to  James  Brown  in  fee,  who  conveyed 
to  Polk.  The  defendant  Best,  being  in  posses- 
sion, attempted  to  defeat  this  patent  by  showing 
that  the  land  in  question  was  reserved  under 
the  treaties  of  18iS2  and  1834  with  the  Chick- 
asaw Nation  of  Indians,  which  authorized  mem- 
bers of  the  tribe  who  desired  to  do  so,  and 
heada  of  families,  to  locate  lands,  which  when 
so  located  were  to  be  reserved  from  sale  or 
other  disposition  by  the  United  States.  The  de- 
fendant undertook  to  show  that  the  land  on 
which  he  was  settled,  which  was  the  subject  of 
controversy,  had  been  properly  located  by  an 
Indian,  and  was  therefore  not  liable  to  saxe  at 
the  time  that  Brown  parchased  it  of  the  land 
officers.  The  court  below  rejected  the  evidence 
because  of  certain  deficiencies  in  the  certificate 
made  by  one  Edmondson,  a  register  of  the  land 
office  at  Pontotoc,  who  certified  that  the  land  in 
question  was  located  as  a  reserve  by  a  Chick- 
asaw Indian,  under  the  treaty,  in  July,  1839. 
This  court  reversed  the  judgment  rendered  in 
favor  of  plaintiff  in  the  court  below,  holding 
that  the  certificate  was  sufficient  and  that  it 
showed  that  under  the  treaty,  and  by  the  ac- 
tion of  the  Indian  in  settling  upon  it,  and  pro- 
earing  a  certificate  of  that  fact  from  the  prop- 
er officer,  the  land  had  become  reserved  in  the 
language  of  the  treaty,  and  that  the  patent  un- 
der which  the  plaintiff  claimed  was  therefore 
void— citing  also  Polk  v.  Wendall,  supra,  and 
Bagnell  v.  Broderick,  38  U.  S.  (13  Pet.)  4;f0 
(10:235). 

*^n  the  case  of  Beynolds  v.  Iron  Silver  Min* 
Ing  Co..  116  U.  S.  (587  (29:774),  decided  last 
year,  which  was  an  action  to  recover  posses- 
■lott  of  part  of  a  vein  or  lode  of  mineral  depos- 
it, plaintiff  relied  on  a  patent  for  a  placer  mine, 
and  the  contested  vein  was  within  the  lines  ot 
Its  superficial  area  extended  perpendicularly. 
The  statute  on  which  this  patent  was  issued  de* 
dared  that  it  should  not  confer  any  right  to 
veins  known  to  exist  within  it  at  the  time  the 
grant  was  made.  Defendants  offered  evidence 
to  show  that  the  vein  in  controversy  was  known 
to  the  patentee  to  exist  at  the  time  of  his  ap- 
plication for  the  patent. 

"The  "Circuit  Court  charged  the  jury  that  be- 
cause the  defendants  bad  shown  no  right  what- 
ever to  the  vein,  but  were  in  possession  as 
naked  trespnssors,  the;  could  not,  in  defense 
of  that  posRcssiiin.  show  this  defect  in  plain- 
tiff's title.  Cut  this  court  (the  Chief  Justice 
dissentingt  held  thnt  this  ruling  was  erroneous, 
and  that,  as  in  all  other  actions  of  ejectment, 
plaintiff  must  re(;over  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  defend- 
•ata*." 

In  Knigbt  v.  United  Land  Association, 
142  U.  S.  176, 12  Sup.  Gt.  262,  35  L.  Bd.  979, 


affirming  the  doctrine  of  Doolan  t.  Can,  It 
was  Bald: 

"The  case  as  presented  by  this  record  in* 
volves  some  very  interesting  questions.  Ever 
since  the  decision  in  Polk  v.  Wendall,  13  U.  S. 
(9  Ci-anchj  87  (3:065),  it  has  been  the  settled 
law  of  this  court  that  a  patent  is  void  at  law 
if  the  grantor  state  had  no  title  to  the  prem- 
ises embraced  in  it,  or  if  the  officer  who  issued 
the  patent  had  no  authority  ao  to  do,  and  that 
the  want  of  such  title  or  authority  can  be  shown 
in  an  action  at  law.  Doe  v.  Winn,  24  U.  S.  (11 
Wheat.)  380.  384  (6:600);  Stoddard  v.  Cham- 
bers, 43  U.  S.  (2  How.)  284,  318  {U:269,  283); 
Easton  V.  Salisbury,  62  U.  S.  (21  How.)  426 
(16:181) ;  Reichart  v.  Felps,  73  U.  S.  (6  Wall.) 
160  (18:849):  Best  v.  Polk,  86  U.  S.  (18 
Wall.)  112  (21:805):  St.  bonis  Smelt  &  Bef. 
Co.  V.  Kemp,  104  V.  S.  636  (26:876);  Steel  v. 
St.  Louis  Smelt.  &  Ref.  Co.,  106  U.  S.  447,  463 
(27:226,  228);  Wright  v.  Roseberry,  121  U. 
S.  488,  519  (30:1039,  1048);  Doolan  v.  Carr, 
125  D.  S.  618,  625  (31:844,  847);  and  author- 
ities  there  Cited." 

In  the  case  of  Lake  Superior  Ship  Oonal 
R.  &  I.  Co.  T.  Cunningham,  166  U.  S.  373, 
15  Sup.  Ct  110,  39  L.  Ed.  190,  quoting  and 
afBrmlng  St  Louis  Smelting  &  Refining  Co. 
T.  Kemp,  104  U.  S.  636,  26  L.  Ed.  876,  It  was 
safd: 

"The  railroad  grant,  the  filing  of  the  map  of 
definite  location,  and  the  certification  of  the 
lands  to  the  state  were  all  before  the  canal 
grant  so  that  at  that  time  these  lands  were 
identified,  separated  from  the  public  domain, 
appropriated  to  a  particular  purpose,  and  not 
to  be  considered  as  within  the  scope  of  any  anb- 
sequent  grant  by  Congress,  unless  in  terms 
made  80.  General  terms  in  a  subsequent  grant 
are  always  held  to  not  include  lands  embraced 
within  the  terms  of  the  prior  grant.  Even  a 
patent  may  be  declared  void,  if  issued  for  lands 
theretofore  reserved  from  sale.  This  la  the 
settled  rule  of  this  court.  Wilcox  v.  Jackson, 
38  U.  S.  (13  Pet)  498  (10:264);  Stoddard  v. 
Chambers,  43  U.  S.  (2  How.)  284  (11:269); 
Bisaell  v.  Penrose,  49  U.  S.  (8  How.)  817 
(12:1096);  Minter  v.  CrommeUn,  69  U.  S.  (18 
How.)  87  (15:279);  Easton  v.  Salisbury,  62  U. 
S.  (21  How.)  426  (16:181);  Reichart  v.  Felpa, 
73  U.  S.  (8  Wan.)  160  (18:849);  Morton  v. 
Nebraska.  88  U.  S.  (21  Wall.)  600  (22:639); 
S^hopley  v.  Cowan,  91  U.  S.  SSO  (23:424); 
Leavenworth,  L.  &  O.  R.  Co.  v.  United  States^ 
S2  U.  S.  733  (23:634):  Newhall  v.  Sanger,  J« 
U.  S.  761  (23:769);  Sherman  v.  Buick,  98  U. 
S.  209  (23:849) ;  St  Louis  Smelt  &  Ref.  Co.  v. 
Kemp,  104  U.  S.  636  (26:875);  Steel  v.  St 
Louis  Smelt.  &  Ref.  Co.,  106  U.  S.  447 
(27:226);  Reynolds  v.  Iron  Silver  Min.  CJo., 
116  U.  S.  687  (29:774) ;  Wright  t.  Roseberry, 
121  U.  S.  488  (80:1039);  Doolan  v.  Carr,  128 
U.  S.  618  (31:844)." 

In  the  case  of  Burfennlng  v.  (Hilcago,  St 
Paul,  Minneapolis  &  Omaha  By.  Oo.,  163  U. 
S.  323,  16  Snp.  Ct  1018,  41  L.  Ed.  175,  the 
conrt  said: 

"It  has  undoubtedly  been  affirmed  over  and 
over  again  that  in  tb«  administration  of  th« 
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public  land  ajrstem  of  the  United  States  qaes- 
tiona  of  fact  are  for  the  consideration  and 
jndgment  of  the  Land  Department,  and  that 
Ita  judgment  thereon  ia  final.  Whether,  for  in- 
■tance,  a  certain  tract  Is  swamp  land  or  not, 
saline  land  or  not,  mineral  land  or  not,  pre- 
sents  a  question  of  fact,  not  resting  on  record, 
dependent  on  oral  testimony;  and  it  cannot  be 
doabted  that  the  decision  of  the  Land  Depart- 
ment, one  way  or  the  other,  in  reference  to 
these  questions  is  conclusire  and  not  open  to 
relitigation  in  the  courts,  except  in  those  cases 
of  fraud,  etc.,  which  permit  any  determination 
to  be  re-examined.  Johnson  t.  Towsley,  80  U. 
S.  (IS  Wall.)  72  (20:486);  St  Louis  Smelt. 
&  Ref.  Co.  y.  Kemp,  104  U.  S.  636  (26:875); 
Steel  T.  St  Looia  Smelt  &  Bef.  O.,  106  U. 
S.  447  (27:226);  Wright  ▼.  Eoseberry,  121  U. 
S.  488  (30:1039);  Heath  v.  Wallace,  138  U. 
S.  573  (34:1064);  McCormick  t.  Hayes,  159 
U.  8.  832  (40:171). 

'3at  it  is  also  equally  true  that  when  by  act 
of  (Congress  a  tract  of  land  has  been  reserved 
from  homestead  and  pre-emption,  or  dedicated 
to  any  special  purpose,  proceedings  in  the  Land 
Department  in  defiance  of  such  reservation  or 
dedication,  although  culminating  in  a  patent, 
transfer  no  title,  and  may  be  challenged  in 
an  action  at  law.  In  other  words,  the  action 
of  the  Land  Department  cannot  override  the 
expressed  will  of  Congress,  or  convey  away 
public  lands  in  disregard  or  defiance  thereof. 
St.  Louis  Smelt.  &  Ref.  Co.  v.  Kemp,  104  V.  S. 
636,  646  (26:875,  879);  Wright  v.  Roseberry, 
121  U.  S.  488,  619  (30:1039,  1048) ;  Doolan  v. 
Carr,  126  U.  S.  618  (31:844);  Davis  v.  Wie- 
bold,  139  U.  S.  607,  629  (35:238,  246);  Knight 
V.  United  Land  Ass'n,  142  V.  S.  161  (35:974). 

"The  case  of  Morton  v.  Nebraska,  88  U.  S. 
(21  Wall.)  600  (22:639),  is  very  closely  in 
point.  In  that  case  the  plaintiff  held  a  patent 
for  lands  in  Nebraska  which  were  saline  lands, 
and  noted  such  on  the  field  books,  although  the 
notes  thereof  had  not  been  transferred  to  the 
register's  general  plats.  The  pre-emption  act 
of  September,  1841  (5  Stat.  456),  declared 
that  'no  lands  on  which  are  sitnated  any  known 
salines  or  mines  shall  be  liable  to  entry.'  Not- 
withstanding this  prohibition,  patents  were  is- 
sued for  the  lands,  and  it  was  held  that  they 
were  absolutely  void,  the  court  saying,  page 
674  (646):  'It  does  not  strengthen  the  case 
of  the  plaintiffs  that  they  obtained  certificates 
of  entry,  and  that  patents  were  subsequently 
issued  on  these  certificates.  It  has  been  re- 
peatedly decided  by  this  court  that  patents  for 
lands  which  hare  been  previously  granted,  re- 
served from  sale,  or  appropriated  are  void. 
The  executive  otBcers  bad  no  authority  to  is- 
sue a  patent  for  the  lands  in  controversy,  be- 
cause they  were  not  subject  to  entry,  having 
been  previously  reserved,  and  this  want  of  pow- 
er may  be  proved  by  a  defendant  in  an  action 
at  law.'" 

In  Wlsconslii  Central  Railway  Co.  v.  For- 
sytbe,  159  U.  S.  60,  16  Sup.  Ct.  1025,  40  L. 
Eld.  76,  where  the  facts  were  similar  to  tbe 
facts  of  the  case  before  us.  It  was  said: 

"After  years  have  passed,  and  all  the  parties 
interested  in  the  matter,  other  than  the  United 
States,  have  treated  it  as  the  property  of  the 
plaintiiE,  the  defendant,  relying  upon  a  techni- 


cal construction  of  the  statntes,  seeks  to  en- 
ter the  tract,  and  thns,  for  no  more  than  the 
paltry  sum  of  $400,  $2.60  per  acre  being  tbe 
double  minimum  price  of  land  within  the  lim- 
its of  railroad  grants,  to  obtain  title  to  prop- 
erty worth,  as.  we  have  seen,  at  least  $8,(XM>. 
The  railroad  company,  under  this  construction, 
loses  the  land  it  supposed  it  was  entitied  to, 
which  it  has  treated  as  ita  own,  and  has  helped 
to  make  valuable;  the  government  does  not 
receive  the  $8,0(X),  nor  indeed  anything  if  the 
land  be  entered  under  the  homestead  laws,  but 
a  stranger  comes  in,  who  has  done  nothing  to 
create  that  value,  and  appropriates  it  to  Us 
own  benefit.  The  ineqnity  ot  such  a  result  is 
at  least  suggestive. 

"But,  further,  it  is  urged  that  this  question 
of  titie  has  been  determined  in  the  Land  De- 
partment adversely  to  the  claim  of  the  plaintiff. 
This  is  doubtiess  true,  but  it  was  so  determined, 
not  upon  any  question  of  fact,  but  upon  a  con- 
struction of  the  law;  and  such  matter,  as  we 
have  repeatedly  held.  Is  not  concluded  by  the 
decision  of  the  Land  Department.  Johnson  v. 
Towsley,  80  U.  S.  (13  Wall.)  72  (20:486); 
Shepley  v.  Cowan,  91  U.  a  830  (23:424); 
Quinby  v.  Conlan,  104  U.  S.  420  (26:800); 
Doolan  v.  Carr,  125  U.  S.  618,  624  (31:844. 
846) ;  Lake  Superior  Ship  Canal,  R.  &  I.  Co., 
V.  Cunningham,  155  U.  S.  854  (39:183)." 

In  Noble  ▼.  Union  River  Logging  Railroad 
Co.,  147  U.  S.  174,  175,  13  Sup.  Ct  274,  87 
L.  Ed.  123,  the  court  recognized  the  right  of 
an  individual  to  raise  the  question  of  valid- 
ity of  a  land  patent  even  collaterally,  if  such 
Individual  bad  an  inceptive  rlcfat,  antedating 
the  issuance  of  tbe  patent,  viz.: 

"This  distinction  has  been  taken  in  a  large 
number  of  cases  in  this  court  in  which  the 
validity  of  land  patents  has  been  attacked  col- 
laterally, and  it  has  always  been  held  that  the 
existence  of  lands  subject  to  be  patented  was 
the  only  necessary  prerequisite  to  a  valid  pat- 
ent In  the  one  dass  of  cases,  it  is  held  that 
if  the  land  attempted  to  be  patented  had  been 
reserved,  or  was  at  tbe  time  no  part  of  tht 
public  domain,  the  Land  Department  had  no 
jurisdiction  over  it  and  no  power  or  authority 
to  dispose  of  it  In  such  cases  its  action  In 
certifying  the  lands  under  a  railroad  grant,  or 
in  issuing  a  patent,  is  not  merely  irregular,  but 
absolutely  void,  and  may  be  shown  to  be  so 
in  any  collateral  proceeding.  Folk's  Lessee  ▼. 
WendaU,  9  Cranch,  87;  Patterson  v.  Winn,  11 
Wheat.  880:  Jackson  v.  Lawton,  10  Johns.  23; 
Minter  v.  Crommelin,  18  How.  87;  Reichart  v. 
Felps,  6  Wall.  160;  Kansas  Pac.  R.  Co.  v.  Don- 
meyer,  113  U.  S.  629;  United  SUtes  v.  South- 
em  Pacific  RaQroad,  146  U.  S.  670." 

In  the  case  of  Rice  v.  Minnesota  &  North- 
western Railroad,  1  Black  (66  U.  S.)  875,  17 
L.  Ed.  147,  tbe  court  quoted  with  approval 
Polk's  Lessee  v.  Wendal,  9  Cranch,  87,  8  U 
"EA.  665,  and  other  appropriate  decisions  here- 
tofore dted,  and  said: 

"Notwithstanding  those  decisions,  the  ques- 
tion was  presented  to  the  court  for  the  third 
time  in  the  case  of  Patterson  t.  Winn,  11 
Wheat  388;  and  on  that  occasion  this  court 
after  referring  to  the  previous  dedaions,  said: 
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■We  may  therefort  ajmni*,  u  the  settle^  doc- 
trine of  the  court,  that  if  a  patent  ia  abaolntely 
void  upon  ita  face,  or  the  iaaoing  thereof  was 
withoat  authority,  or  prohibited  by  atatute,  or 
the  state  had  no  title,  it  may  be  impeached 
collate  raUy  in  a  court  of  law  in  an  action  of 
ejectment.* " 

The  Legidatore  of  this  state  has  expressly 
recognized  and  affirmed  the  right  of  an  indl* 
Tldual  to  bring  snlt  to  annul  a  patent  Issued 
by  the  state.    Act  No.  62  of  1912  provides: 

"That  all  anita  or  proceeding!  of  the  state  of 
Louisiana,  private  corporations,  partnerships, 
or  persons,  to  vacate  and  annul  any  patent 
iianed  by  the  state  of  Iionisiana,  duly,  signed 
by  the  Governor  of  the  state  and  the  register 
of  the  state  land  office,  and  of  record  in  the 
sUite  land  office,  or  any  transfer  of  property 
by  any  subdivision  of  the  state,  shall  be  brought 
only  vrlthin  six  years  of  the  issuance  of  pat- 
ent: Provided,  that  suits  to  annul  patents  pre- 
vioaaly  issued  shall  be  brought  within  six  years 
from  the  passage  of  this  act," 

[4]  According  to  the  decisions  heretof<»e 
dted,  it  would  be  a  begging  of  the  question 
to  decide,  before  passing  upon  the  question 
of  validity  of  plaintiff's  patent,  whether  the 
claim  of  the  defendant,  who  holds  possession 
under  the  certiflcate  of  entry  that  was  is- 
sued to  Thomas  J.  Harvey,  should  prevail 
over  the  dalm  of  the  state  under  the  swamp 
land  grant  of  1849;  for,  if  the  state  patent 
was  Issued  in  contraYentton  of  a  prohibitory 
law,  it  is  absolutely  nuIL  Bev.  Olv.  Code, 
art  12. 

Hie  particular  statute  which  defendant 
contends  was  violated  by  the  register  of  the 
state  land  office,  la  issuing  the  ixiteut  to 
plalntur,  is  the  Act  No.  21  of  1886.  The  first 
section  of  the  act  declares: 

"That  no  purchase  or  entry  of  any  public 
lands  belonging  to  the  state  of  Louisiana  shall 
be  tdlowed,  when  previous  thereto  such  lands 
have  been  possessed  or  improved  or  cultivated 
hy  any  person  holding  or  claiming  adversely 
to  the  party  seeking  to  purchase  or  enter  the 
same." 

Sectii»i  S  of  the  statute  describes  the  man- 
ner in  which  a  i)erson  who  has  iKtssessed  or 
improved  or  cultivated  any  land  belonging  to 
the  state  may  acquire  a  preference  of  enter- 
ing the  same,  by  filing  hia  declaration  in  the 
land  office.  And  the  section  condndes  with 
this  impOTtant  proviso,  viz.: 

"Provided,  that  the  omission  to  file  such  dec- 
laration shall  not  authorise  the  entry  or  loca- 
tion upon  any  lands  belonging  to  the  state, 
or  occupied,  poi$e*ted  or  cultivoUd  hy  a  party 
or  parties  not  seeking  to  make  «ueh  snfry  or 
location."     (Italics  are  ours.) 

in  section  6  of  the  statute  is  the  slgnlfi- 
ant  statement  that  any  actual  settler  who 
has  filed  the  declaration  referred  to  In  sec- 
tion 3,  or  toho  is  in  pouesHon  wWuMt  hav- 
hUf  flUid  ««cA  decoration,  may  enter  the  land 
■0  possessed— 


"either  by  purdkaslng  the  same  under  the  gen- 
eral state  laws,  or  by  entering  the  same  under 
the  provisions  and  conditions  of  the  Homestead 
Act.  being  Act  Na  21  of  1871." 

The  language  of  the  statute,  therefore. 
made  it  plain  that,  regardless  of  whether  the 
person  who  bad  possessed  or  improved  or 
cultivated  the  land  might  avail  himself  of 
his  preference  right  of  entering  it,  and  re- 
gardless of  his  giving  or  failing  to  give  any 
notice  of  an  Intention  to  enter  the  land,  the 
register  of  the  land  office  should  have  no 
authority  to  allow  any  one  else  to  purchase 
or  enter  the  land. 

Of  course,  the  statute  had  application  only 
to  lands  owned  by  the  state.  But,  in  deter- 
mining whether  the  officers  of  the  land  de- 
partment were  prohibited  by  statute  to 
issue  a  patent  to  the  plalntUf,  we  must  as- 
sume that  the  land  belonged  to  the  state.  If 
the  land  did  not  belong  to  the  state,  it  was 
because  of  Harvey's  purchase  from  the  TTnlt- 
ed  States  before  it  was  approved  to  the  state. 
Therefore  we  cannot  consider  the  question  of 
plaintiff's  having  a  right  of  action  without 
assuming  that  the  land  In  contest  belonged 
to  the  state  from  the  time  when  plalntiflT 
aUegee  that  the  state  acquired  title  to  the 
time  of  issuing  the  patent  to  plaintiff. 

Assuming,  then,  that  the  land  In  contest 
was  owned  by  the  state,  while  Act  No.  21  of 
1886  was  In  force,  the  register  of  the  state 
land  office  was  forbidden  to  allow  any  one  to 
purchase  or  enter  It,  except  the  party  who 
had  "occupied,  possessed  or  cultivated"  It 

The  flr^t  contention  of  counsel  for  plain- 
tur,  with  regard  to  the  Act  21  of  1886,  is  that 
it  was  repealed  by  the  general  repealing 
clause  In  the  Act  No.  216  of  1908.  The  act 
of  li)08  does  not  In  terms  refer  to  the  act  of 
1886,  but  repeals  generally  "all  laws  or  parts 
of  laws  In  conflict  herewith."  The  act  of 
1908  canceled  all  applications  "for  the  entry 
or  purchase  of  public  lands  of  the  state, 
•  •  •  to  which  patent  or  certiflcate  of  en- 
try had  not  Issued."  And  the  statute  de- 
clares that  any  person  who  desires  to  "enter 
or  purchase"  any  lands  belonging  to  the 
state  shall  deposit  with  the  register  of  the 
land  office  $15,  as  evidence  of  his  good  faith, 
etc.;  and  that  the  land  applied  for  shall  then 
be  offered  for  sale  at  public  auction,  after 
advertisement  In  the  manner  provided  by  the 
statute.  The  statute  does  not  make  any  dis- 
tinction between  a  purchase  for  cash  and  an 
entry  with  scrip.  It  merely  forbids  any  en- 
try or  purchase  of  any  public  land  of  the 
state,  except  a  purchase  at  public  auction, 
after  due  advertisement,  in  the  manner  pre- 
scribed by  the  statute.  Strange  to  say,  the 
learned  counsel  for  plaintiff  concede  this; 
for  they  say  In  their  brief  (using  italics  as 
we  quote  them),  in  answer  tb  defendant's 
assumption  that  he  should  be  protected  in 
his  possession,  even  without  the  benefit  of 
the  Act  21  of  1886: 


Digitized  by 


Google 


«0 


n  SOUTHBRN  RBPOBTEB 


(U. 


"In  answer  to  indi  an  aanunption,  it  ia  auffi- 
dent  to  say  that,  whether  or  not  the  Act  215 
«f  1808  repealed  Act  21  of  1886,  it  certain^ 
took  away  front  the  puhlio  the  right  to  aoguire 
the  puhlie  landt  of  the  ttate  hy  any  taethod 
other  than  that  pretoribed  by  thi*  aot." 

It  Is  also  conceded  that  the  plaintiff  In  this 
case  did  not  acquire  title  from  the  state  by 
the  method  prescribed  by  the  act  of  1908.  He 
did  not  comply  with  any  of  the  requirements 
of  the  statute  of  1908.  The  land  was  not 
offered  for  sale  at  public  auction.  Flalntlfrs 
patent  shows  upon  its  face  that  the  entry 
was  made  for  a  warrant  for  scrip  that  was 
issued  under  the  provisions  of  Act  104  of 
188&  That  statute  authorized  the  register 
of  the  state  land  office,  when  it  was  made  to 
appear  that  a  dual  or  double  entry  had  been 
made,  to  cancel  the  Invalid  or  erroneous  en- 
try and  issue  to  the  entryman  a  warrant 
therefor,  locatable  on  other  state  lands  of 
tbe  same  class  that  was  originally  entered. 

Although  we  are  not  now  concerned  wlUi 
the  question,  it  may  be  assumed,  without  ad- 
mitting that  the  plaintiff  has  a  right  of  ac- 
tion, that  the  Act  215  of  1908  repealed  those 
provisions  of  the  Act  21  of  1880  which  had 
accorded  the  defendant  a  preference  right  to 
enter  the  land  which  he  and  his  authors  In 
title  have  possessed  and  cultivated  for  seven- 
ty years.  That  Is  a  question  which  concerns 
the  state  alone,  if  the  plaintiff  has  no  valid 
patent  It  concerns  the  public  only  to  the 
extent  that  any  one  desiring  to  enter  the 
land  might  yet  make  application  for  its  sale 
at  public  auction,  In  the  manner  provided  by 
the  Act  211S  of  190S,  If  that  act  has  entirely 
repealed  the  Act  21  of  1886. 

It  is  certain  that  the  Act  216  of  1908  did 
not  confer  upon  the  plaintiff  any  right  which 
he  did  not  already  possess,  to  enter  with 
scrip,  or  without  an  auctiOA  sale  in  con- 
formity with  the  act,  any  land  belonging  to 
the  state.  It  Is  also  certain  that  the  statute 
of  1908  did  not  divest  the  plaintiff,  or  any 
holder  of  scrip  that  was  Issued  pursuant  to 
the  Act  104  of  1888,  of  a  vested  right  to  enter 
upon  the  land  in  contest;  because  no  one, 
except  perhaps  the  defendant  or  his  authors 
In  title,  had  such  right  after  the  enactment 
of  the  statute  of  1886.  That  statute  was  In 
force  when  the  Act  104  of  1888  was  adopted 
and  when  the  scrip  was  Issued  in  pursuance 
thereof.  There  is  no  need  for  determining 
or  considering  the  question  whether  the  Act 
216  of  1908  could,  without  violating  a  con- 
stitutional right,  deprive  the  holder  of  a 
warrant  or  scrip  that  was  Issued  pursuant  to 
the  Act  104  of  1888  of  his  right  to  enter  upon 
any  land  that  he  had  a  right  to  enter  upon 
before  the  act  of  1908  was  adopted.  It  Is 
sufficient  to  say  that  no  one,  except  perhaps 
the  defendant -or  one  of  his  authors  in  title, 
had  such  vested  right  vrlth  regard  to  the 
land  in  contest,  which  the  defendant  and  his 
authors  in  title  had  possessed  and  cultivated 


for  nearly  half  a  century  wben  tiie  statnta 
of  1W8  was  enacted. 

[i]  Plaintiff's  counsel  argue  that  the  Act 
21  of  1886,  while  in  force,  did  not  have  ap- 
plication to  land  that  was  subject  to  entry, 
but  had  application  only  to  land  that  was, 
for  want  of  approval  or  survey,  not  yet  open 
to  entry.  We  see  no  basis  whatever  for  the 
argument  The  first  sentence  in  the  statute 
forbids  any  entry  or  purchase  of  any  public 
lands  belonging  to  the  state,  when  such 
lands  have  been  possessed  or  Improved  or 
cultivated  by  any  person  holding  or  claiming 
advensely  to  the  party  seeking  to  purchase  or 
enter  the  same.  How  can  it  be  presumed 
that  the  Legislature,  in  enacting  a  statute 
for  the  protection  of  actual  settlers  and  of 
persons  who  had  possessed  or  Improved  or 
cultivated  the  public  lands  of  the  state,  In- 
tended to  confine  the  prohibition,  against  al- 
lowing any  other  person  to  enter  or  purchase 
such  lands,  to  lands  that  were  not  subject  to 
entry  or  purdiaseT 

[6]  The  next  contention  of  coimsel  for 
plaintiff  is  that  the  Act  21  of  1886,  when  it 
was  in  force,  had  application  only  to  land 
that  was  occupied  by  an  "actual  settler,"  or 
resident  upon  the  land.  C!ounsel  cite  the  de- 
cision In  Munday  v.  Muse,  16  La.  Ann.  237, 
where  the  term  "actual  settler,"  as  used  in 
a  statute  of  1862  and  in  a  statute  of  1853, 
was  defined  to  be  a  person  who  actually  re- 
sided upon  the  land.  The  statute  of  1852  and 
the  statute  of  1863  did  not  in  terms  apply  to 
any  one  except  an  "actual  settler."  The  Act 
21  of  1886,  on  the  contrary,  in  its  tiUe  and 
in  Its  text,  expressly  refers,  not  only  to  lands 
that  have  been  occupied  by  an  "actual  set- 
tler," but  also  to  lands  that  have  been  pos- 
sessed or  improved  or  cultivated  by  any  one 
holding  or  claiming  adversely  to  any  person 
who  may  seek  to  purchase  or  enter  the  same. 
There  is  no  room  for  interpretation  or  con- 
struction of  the  law  In  that  respect. 

[7,  I]  Hie  last  contention  of  counsel  for 
plaintiff,  on  this  issue  in  the  case,  is  that  the 
defendant  and  his  authors  in  title,  who  pos- 
sessed and  cultivated  the  land  in  contest, 
were  without  such  an  equitable  title  or  right 
as  to  prevent  any  other  person's  purchasing 
or  entering  the  land,  while  the  Act  21  of  1886 
was  In  force.  Q^e  decisions  already  dted 
leave  no  doubt  that  the  prohibition  contain- 
ed in  the  statute  of  1886  was  applicable  to 
the  land  that  was  possessed  and  cultivated 
by  the  defendant  and  his  authors  in  title, 
holding  and  claiming  adversely  to  any  one 
who  might  seek  to  enter  or  purchase  the 
land,  so  long  as  the  statute  of  1886  was  In 
force.  The  title  to  the  land,  or  rather  the 
question  whether  the  state  of  Louisiana  or  a 
transferee  from  Thomas  J.  Harvey  was  the 
owner  of  this  land,  was  not  affected  by  the 
order  of  the  Commissioner  of  the  General 
Land  Office,  purporting  to  cancel  Harvey's 
entry,  In  1889.    It  Is  certain  that  the  land 
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did  not  then  belong,  and  had  not  for  48 
years  belonged,  to  the  United  States.  If  the 
approval  to  the  state  was  valid,  notwith- 
standing Harvey^  entry,  the  land  belonged 
to  the  state.  If  Harvey's  entry  was  valid, 
notwithstanding  the  state's  prior  selection  of 
the  land,  the  land  belonged  to  Harvey.  The 
question,  whether  the  title  conveyed  by  the  ap- 
proval to  the  state  or  the  title  conveyed  by  the 
certificate  of  entry  Issued  to  Harvey  should 
prevail,  was  not  within  the  jurlBdiction  of 
the  Commissioner  of  the  General  Land  Office, 
after  the  United  States  had  finally  disposed 
of  the  land.  See  Moore  v.  Robblns,  96  TJ.  S. 
S30,  633,  24  !>.  Ed.  848.  We  see  no  reason, 
therefore,  for  considering  the  question  wheth- 
er the  order  of  the  Commissioner  of  the  Gen- 
eral Land  Office,  purporting  to  cancel  Har- 
vey's certificate  of  entry,  without  giving  him 
or  his  transferee  actual  notice  and  an  op- 
portunity to  be  heard,  would  have  been  due 
process  of  law,  if  the  Commissioner  had  had 
Jurisdiction. 

[>]  Our  conclusion  Is  that  the  patent  held 
by  the  plalntifT  in  this  case  was  Issued  in 
violation  of  a  prohibitory  law  and  Is  there- 
fore null. 

The  Judgment  appealed  from  Is  affirmed,  at 
appellant's  cost. 

PROVOSTY  and  SOMMEBVILLB.  JJ.,  dls- 
wnt. 


(81  Fla.  B6) 

CRAFT  V.  AMERICAN  AGRICULTURAL 
CHEMICAL  CO. 

(Supreme  Court  of  Florida.    Jan.  18,  1921.) 

(Syllabut  by  the  Court.) 

1.  Husband  and  wife  <9=9 138(1)  —  Permitting 
husband  to  manage  property  may  establish 
agency. 

When  a  married  woman  knowingly  permits 
her  husband  to  manage  or  cootrol  her  property, 
or  allows  him  so  to  deal  with  it  as  to  indace 
others  to  believe  that  he  is  acting  as  her  au- 
thorized agent,  such  facts  are  sufficient  to  es- 
tablish the  agency  in  favor  of  the  persons  who 
deal  with  him  in  such  belief. 

2.  Husband  and  wife  is=>l37(2),  138(1)— Hus- 
band  permitted  to  manage  wife's  separate 
property  Is  her  agent;  wife's  separate  prop- 
erty chargeable  for  purchase  price  of  goods 
purohased  by  husband  as  wife's  agent. 

Whatever  the  social  relations  between  a 
husband  and  wife  may  be,  so  long  as  she  per- 
mits him  to  occupy,  manage,  and  control  her 
separate  statutory  property,  be  is  her  agent. 
This  agency  terminates  only  when  she  takes 
the  management  of  her  property  out  of  his 
hands,  and  personally  assumes  it,  or  appoints  a 
new  agent.  And,  so  long  as  she  permits  her 
husband  to  manage  her  separate  property,  that 
property  will  be  chargeable  in  equity  for  the 
purchase  price   of   goods   and   materials   pur- 


chased by  him  in  the  due  course  of  his  man- 
agement, and  for  its  benefit. 

3.  Appeal  and  error  ig=>l009(3)  <—  Appellatt 
oourt  will  not  disturb  ehancallor's  llndfngs 
where  evidence  oonflloting. 

In  case  a  donbt  is  raised  by  a  decided  con- 
flict in  the  testimony,  and  there  is  no  outstand- 
ing feature  of  the  case  resolving  the  donbt  in 
favor  of  either  party,  an  appellate  court  w&l 
not  disturb  the  finding  of  the  chancellor. 

(Additional  Syllabu*  by  Bditorial  Btaff.) 

4.  Hnaband  and  wife  <3=>i37(l)— Wife  may  at 
any  time  oust  husband  from  management  of 
separate  property. 

Where  orange  groves  which  a  husband  was 
managing  for  his  wife  were  her  separate  prop- 
erty, she  had  the  legal  right  at  any  time  to 
oust  him  from  their  management. 

Appeal  from  Circuit  Court,  De  Soto  Coun- 
ty; George  W.  Whitehurst,  Judge. 

Suit  by  the  American  Agricultural  Chan- 
leal  Company  against  Julia  A.  Craft  Decree 
for  plaiutifi^,  and  defendant  appeals.  Af- 
firmed. 

Timberlake  A  Robblns,  of  Arcadia,  for  ap- 
pellant. 

W.  W.  Whltdiurst,  of  Waudrala,  for  ap- 
pellee. 

SIlfMONS,  Circuit  Judge.  The  appellant 
owns  three  orange  groves  in  De  Soto  county. 
She  is  a  married  woman.  In  the  early  part 
of  1914  she  was  estranged  from  her  husband, 
H.  M.  Craft,  and  they  were  living  apart  from 
each  other — she  in  Tampa,  he  on  one  of  the 
groves.  He  was,  and  for  a  long  time  had 
been,  managing  the  groves,  buying  supplies, 
selling  fruit,  and  so  forth. 

At  two  different  times  during  the  late  win- 
ter and  early,  spring  of  1914  the  appellee 
furnished  to  H.  M.  Craft  certain  fertUlsers 
to  be  used  on  the  groves  belonging  to  his  wife, 
the  total  amount  so  furnished  being  ten  tons, 
at  a  total  price  of  |402.84.  The  fertilizer  so 
furnished  was  iised  on  the  groves  of  appel- 
lant It  was  sold  to  H.  M.  Craft  by  W.  E. 
Wilder,  an  agent  of  the  appellee  resident  in 
De  Soto  county.  Craft  executed  a  note  for 
the  purchase  price  in  his  own  name,  but  no 
effort  was  ever  made  to  collect  the  note  as 
such. 

In  October  after  the  fertilizer  was  bought 
and  applied  in  the  spring,  the  appellant  ob- 
tained a  divorce  from  her  husband,  and  soon 
thereafter  ousted  him  from  the  groves.  She 
is  not  positive  as  to  whether  or  not  she  re- 
ceived the  proceeds  of  the  1914  crop  of  or- 
anges, though  she  is  under  the  impression 
that  she  obtained  only  $300  of  the  proceeds 
of  that  crop.  She  remembers  that  it  was  ob- 
tained by  threats  to  her  husband  that  she 
would  apply  for  a  free  dealer's  license,  which 
threat  Indicates  that  she  had  in  mind  some 
previous  crop,  because  she  was  a  feme  solo 
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before  the  orange  crop  was  matnred  in  1914, 
though,  of  course,  her  husband  might  have 
sold  the  crop  before  It  was  matured. 

AU  these  facts  are  undisputed.  But  there 
Is  one  other  fact  concerning  which  there  is  a 
sharp  conflict  W.  E.  Wilder,  brother  of  U. 
V.  Wilder,  appellee's  agent,  testified  that  aft- 
er H.  M.  Craft  had  applied  to  his  brother 
for  the  fertilizer  he  went  to  see  the  appellant, 
at  his  brother's  request,  to  Inquire  of  her 
whether  or  not  she  would  authorize  and  let 
the  groves  "stand  good"  for  the  price.  In 
response  to  this  question  she  replied,  so  this 
witness  testified,  that  U  he  would  arrange 
with  his  brother  to  let  Mr.  Craft  have  the 
fertilizer,  she  "would  appreciate  it."  His  tes- 
timony upon  this  point  was  direct  and  posi- 
tive. The  appellant  Just  as  directly  and  pos- 
itively denied  that,  any  such  conversation 
took  place. 

The  appellee  filed  a  bill  in  equity  in  the 
circuit  court  of  De  Soto  county  for  the  pur- 
pose of  subjecting  Mrs.  Craft's  groves  to  the 
payment  of  the  amount  due  for  the  fertilizer, 
and  the  facts  and  dispute  here  briefly  stated 
were  brought  out  at  the  hearing  before  the 
special  master.  Upon  the  final  hearing  the 
chancellor  found  the  equities  to  be  with  the 
appellee,  and  that  It  had  a  lien  upon  the  ap- 
pellant's groves  for  the  price  of  the  fertilizer. 
From  that  decree  the  appellant  appealed,  and 
all  the  assignments  of  error  run  to  the  sufii- 
dency  of  ttie  evidence. 

Towering  above  all  the  conflict  and  ccmtro- 
versy  of  the  case  stands  one  unimpeachable 
fbct,  this,  namely:  Mr.  Graft  was  In  charge 
of  the  orange  groves  as  a.gaa.t  for  his  wife, 
and  as  such  agent  was  charged  with  their 
cultivation  and  care.  This  laid  upon  him  the 
duty  of  procuring  and  applying  fertilizer  in 
such  quantities  and  at  such  times  as  it  was 
necessary,  and  there  is  no  dispute  as  to  its 
necesBlty,  quantity,  or  quality  in  this  In- 
stance. 

[4]  Tme,  the  relations  between  Mrs.  Craft 
and  her  husband  were  so  strained  that  they 
were  living  apart  and  on  the  verge  of  divorce. 
But  the  appellee  knew  nothing  of  these 
strained  relations.  In  fact,  the  appellant  tes- 
tified that  at  that  time  she  had  made  no  pub- 
lic statement  of  these  difficulties,  although 
she  insists  that  her  husband  was  on  fbe 
groves  against  her  will.  The  groves  being 
her  separate  statutory  propeity,  she  had  the 
legal  right  at  any  time  to  oust  her  husband 
from  their  management  Florida  Citrus  Ex- 
change V.  Grisham,  65  Fla.  46,  61  South.  123. 
But  he  was  still  there,  managing  the  prop- 
erty, buying  and 'Selling,  as  he  had  been  for 
years. 

[21  Whatever  the  social  relations  between 
a  husband  and  wife  may  be,  so  long  as  she 
permits  blm  to  occupy,  manage,  and  control 


her  separate  statutory  property,  he  Is  her 
agent.  This  agency  terminates  only  when  she 
takes  the  management  of  her  property  out  of 
bis  hands,  and  personally  assumes  it  or  ap- 
points a  new  agent  And,  so  long  as  she  pei^ 
mlts  the  husband  to  manage  her  separate 
property,  that  property  will  be  chargeable  in 
equity  for  the  purchase  price  of  goods  and 
material  purchased  by  him  in  the  due  course 
his  management,  and  for  its  benefit. 

The  doctrine  that,  even  In  the  absence  of 
statute,  the  wife  may  appoint  her  husband 
as  her  agent  to  manage  her  separate  prop- 
erty, seems  too  well  settled  to  require  a  cita- 
tion of  authority.  25  Am.  &  Ehig.  Ency.  of 
Law,  369.  It  is  equally  well  settled  that  this 
appointment  may  be  proved  by  such  evidence 
and  Inferences  as  are  requisite  or  admissible 
in  proving  any  other  agency. 

[1]  When  a  married  woman  knowingly  per- 
mits her  husband  to  manage  or  ccmtrol  her 
property,  or  allows  him  so  to  deal  with  It  as 
to  Induce  others  to  believe  that  he  is  acting 
as  her  authorized  agent  such  facts  are  sufli- 
dent  to  establish  the  agency  in  favor  of  per- 
sons who  deal  with  him  in  such  belief.  26 
Am.  &  Ebg.  Ency.  Law,  370,  and  numerous 
cases  there  dted. 

[3]  Aside  from  the  question  thus  disposed 
of,  there  is  the  direct  and  positive  testimony 
of  W.  E.  Wilder  that  Mrs.  Craft  actually  par^ 
tldpated  In  the  purchase.  This  is  positively 
denied  by  her,  It  is  true,  but  there  is  no  out- 
standing feature  of  the  case  which  resolves 
in  her  favor  the  doubt  raised  by  this  conflict 
and  in  such  cases  an  appellate  court  will  not 
disturb  the  finding  of  the  chanc^or.  Lucas 
V.  Wade,  43  Fla.  419,  31  South.  231. 

It  Is  contended  by  one  of  the  assignmoits 
of  error  that  there  is  no  proof  to  show  that 
any  of  the  fertilizer  was  used  upon  one  of 
the  groves  covered  by  the  decree.  But  the 
testimony  of  W.  E.  Wilder  is  direct,  positive, 
and  uncontradicted  that  some  part  of  the 
fertilizer  was  used  on  each  of  the  three 
groves  In  question;  and. there  Is  no  dispute, 
either  in  the  pleadings  or  the  testimony,  that 
Mrs.  Graft  owned  three  orange  groves,  and 
that. they  are  properly  described  in  the  bill 
of  comiAaint 

The  final  decree  of  the  court  below  Is  af- 
firmed. 

PEB  GUBIAM.  The  record  in  this  cause 
having  been  considered  by  this  court,  and 
the  foregoing  opinion  prepared  under  chapter 
7837,  Acts  of  1919,  adopted  by  the  court  as 
its  opinion,  it  is  considered,  ordered,  and  ad- 
Judged  by  the  court  that  the  decree  appealed 
from  be,  and  the  same  Is  hereby,  affirmed. 

BROWNE,  C.  J.,  and  TATLOfi,  WHIT- 
FIELD, ELLIS,  and  WEST,  JJ.,  concur. 
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INV.  CO.  •!  al.  V.  AULTMAN. 


(Supreme  Court  of  Florida.    Dee.  4,  1920. 
Behearing  Denied  Feb.  8,  1021.) 

(SvUabut  (y  the  Oowrt.} 

Judgment  «=3602— Judgment  against  maker  and 
IndofMr  of  not*  not  subjeet  to  collateral  at- 
tack for  nUJoittder  of  parties. 

A  judgment  against  the  maker  and  an  in- 
dorser  of  a  note  obtained  in  a  coanty  where 
one  of  them  resides,  after  serrice  of  process  as 
provided  by  law,  is  not  Toid  and  subject  to  cpl- 
lateAl  attadL 

Aitneal  from  CHicoit  Cionrt,  Osceola  Ooun- 
ty;   CO.  Andrews,  Judge. 

Suit  by  S.  B.  Anitman  against  the  Forest 
Investment  Company  and  another.  Decree 
for  complainant,  and  defendants  appeal.  Be- 
versed. 

C.  0.  Howell,  of  Jacksonville^  for  appel- 
lants. 

Johnston  ft  Garrett,  of  Kisslnunee,  for  ap- 
pellee. 

WHITFIEU),  J.  A  biU  was  filed  in  the 
drcolt  conrt  for  Osceola  connty  by  Anitman 
against  Forest  Investment  Company,  a  cor- 
poration, and  li.  H.  Ingram,  aherifr,  in 
whidi  It  Is,  In  ^ect,  alleged  that  the  de- 
foidant  corporation  obtained  a  Judgment 
against  S.  B.  Aultman  and  H.  W.  Williams 
in  am  action  brought  in  the  civil  court  of 
record  for  Duval  county  upon  promissory 
notes  executed  by  Anitman  as  maker  and  in- 
dorsed by  H.  W.  Williams;  that  WilUams 
resides  in  Duval  county,  but  Aultman  resides 
in  Osceola  county;  that  the  Judgment  has 
been  recorded  in  Osceola  county  and  an  ex- 
ecution on  the  judgment  issued  by  the  dvil 
court  of  record  for  Duval  county  is  in  the 
hands  of  the  aherilT  of  Osceola  county ;  that 
the  Judgment  and  execution  are  void  because 
there  was  a  misjoinder  of  parties  defendant, 
because  the  defendant  Aultman  resides  In 
Osceola  county,  and  the  cause  of  action  did 
not  accrue  in  Duval  county  and  jurisdiction 
was  not  obtained  of  the  person  of  Aultman. 
BeUef  against  the  lien  of  the  Judgment  and 
execution  was  prayed.  There  was  eventually 
a  decree  for  the  complainant  and  defendants 
appealed. 

It  Is  agreed  that  service  of  the  summons 
issued  in  the  assumpsit  action  was  made  up- 
on Aultman  in  Osceola  county  and  upon  Wil- 
Uams In  Duval  county ;  that  the  notes  were 
executed  by  Aultman  as  maker  payable  to 
C.  T.  Ansley;  that  Ansley  indorsed  them  to 
Peninsular  Naval  Stores  Company,  which 
company  indorsed  them  to  Williams,  who  in- 
dorsed the  notes  to  Forest  Investment  Com- 
pany, the  plaintitr  in  the  action  on  the  notes. 

In  the  final  decree  it  is  held: 

1.  H.  W.  WUUanfs  was  improperly  J(dned 


as  a  defendant  with  S.  B.  Anltmnn  In  the 
suit  in  the  dvil  court  of  record  ai  Duval 
coimty,  out  of  wbicb  this  lnjnnctl<m  suit 
arises,  in  that  the  said  H.  W.  Williams  was 
not  an  indorser  at  or  before  the  execution 
and  delivery  of  the  promissory  notes  sued 
upon. 

2.  Jurisdiction  in  the  said  cause  in  the 
dvil  court  of  record  was  erroneously  sought 
to  be  procured  by  this  Improper  Joining  of 
H.  W.  Williams  as  a  defendant  with  S.  B. 
Aultman,  and  that  the  court  did  not  there- 
fore have  Jurisdiction  of  the  person  or  sub- 
ject-matter to  said '  cause  as  against  S.  B. 
Aultman,  and  that  therefore  the  Judgment 
entered  in  said  cause  against  S.  B.  Aultman 
was  void'  and  is  not  enforceable. 

8.  A  void  judgment  against  S.  B.  Ault- 
man, when  recorded  in  the  connty  of  Osceola, 
state  of  Florida,  would  constltate  a  cloud  on 
property  of  said  S.  B.  Aultman  lying  in  said 
connty. 

While  a  void  Judgment  may  be  subject  to 
collateral  attack,  yet  a  Judgment  that  may 
have  been  but  was  not  adjudged  «roneous  in 
appropriate  appellate  proceedings  may  not 
be  assailed  collaterally.  See  16  R.  0.  L. 
835  et  seq. 

Misjoinder  of  parties  defendant  in  a  tran- 
sitory action,  where  the  defendants  were  all 
duly  served  with  appropriate  process,  may 
be  an  irregularity  in  procedure  that  would 
render  the  Judgment  err(»ieous  and  subject 
to  reversal  in  appellate  proceedings;  but 
such  Judgment  may  not  be  void  and  subject 
to  collateral  attack. 

Where,  under  the  statute,  a  defendant  tn 
an  action  has  the  privilege  of  being  sued  in 
the  county  of  his  residence,  and  vrhea  duly 
served  with  appropriate  process  to  give  the 
conrt  jurisdiction  of  his  person,  he  does  not 
by  proper  proceedings  dalm  his  privilege,  a 
judgment  against  him  in  the  cause  may  mot 
be  void,  or  even  erroneous. 

Where,  under  the  statute,  process  for  ap- 
pearance in  an  action  that  is  issued  in  one 
county  may  be  served  on  a  defendant  in  an- 
other county,  Eudi  service,  if  duly  made, 
gives  the  court  issuing  the  process  power  to 
proceed  with  a  cause  of  which  it  has  Juris- 
diction, and  the  defendant  so  duly  served 
with  process  may  be  botmd  by  the  Judgment 
rendered. 

Even  if  there  was  a  misjoinder  of  defend- 
ants In  this  case  under  the  rule  of  procedure 
applied  in  Hough  v.  State  Bank  of  New 
Smyrna,  61  Fla.  290,  66  South.  462,  Ann.  Cas. 
1912D,  1200;  Webster  v.  Bamett,  17  Bla. 
272,  and  even  if  such  rule  is  not  modified  by 
chapter  6486,  Acts  of  1913,  except  as  to  those 
imrtles  who  indorsed  or  otherwise  become 
secondarily  liable  on  promissory  notes  "at 
or  before  the  execution  and  delivery  there- 
of," yet  such  misjoinder.  If  any,  would  be  a 
mere  irregularity  for  which  the  Judgment  may 
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have  been  adjudged  erroneoos  on  proper  ap- 
pellate proceedings.  The  Judgment  would 
not  be  void  where  serrlce  of  process  was  duly 
made  on  the  defendants,  one  of  whom  resid- 
ed within  the  county  where  the  court  had 
Jurisdiction;  there  being  a  cause  of  action 
against  both  of  them. 

Under  the  statute  suits  against  two  or 
more  defendants  residing  in  different  coun- 
ties may  be  brought  in  any  county  in  which 
any  defendant  resides.  Section  1384,  Oen. 
Stats.  1906. 

As  service  of  process  was  duly  made  upon 
Aultman  In  the  county  of  his  residence  (C. 
B.  Ingalls  &  Bro.  v.  Merchants'  Broom  Co., 
68  Fla.  369,  67  South.  106),  the  Judgment  ren- 
dered against  the  maker  and  indorser  was 
not  void ;  therefore,  it  is  not  subject  to  col- 
lateral attack. ' 

Beversed. 

BROWNE,  C.  -J.,  and  TAYLOR,  ELLIS, 
and  WEST,  JJ.,  concur. 

On  Petition  for  Rehearing. 

PER  CURIAM.  A  petition  for  rehearing  Is 
predicated  upon  the  legal  eftect  of  chapter 
6486,  Acts  of  1013;  but  as  a  proper  disposi- 
tion of  the  cause  does  not  Involve  'a  construc- 
tion of  the  mentioned  statute,  all  comment 
upon  such  statute  in  the  opinion  will  be  elim- 
inated. 

Rehearing  denied. 

All  concur. 

(80  Pla.  728)         '         ===== 

MERCHANT  v.  MERCHANT. 

(Supreme  Court  of  Florida.    Nov.  24,  1820.) 
(SyUdbut  by  the  Court.) 

Oivoroe  «=3l84(l)— Oecres  erroneously  flnding 
adultery  'afflrmed,  where  there  was  a  sup- 
portable finding  of  cruelty. 
In  a  proceeding  for  divorce,  where  coonter 
averments  are  made  in  the  answer  charging  the 
complainant  with  extreme  cruelty  and  adultery, 
the  testimony  examined,  and  found  sufficient  to 
support  the  chancellor's  decree,  but  not  upon 
the  ground  recited  in  such  decree. 

Api)eal  from  Circuit  Court,  Palm  Beach 
County;    E.  B.  Donnell,  Judge. 

Suit  by  Olive  Merchant  against  Mary  Mer- 
chant for  divorce,  with  cross-bill  by  defend- 
ant Decree  for  defendant  on  the  cross- 
bill, and  complainant  appeals.    Afflrmed. 

C.  D.  Abbott,  of  West  Palm  Beach,  for 
appellant 

PER  CURIAM.  The  appellant  brought  suit 
for  divorce  against  the  appellee  upon  the 
grounds  of  eitrene  cruelty  by  defendant 
toward  complainant  and  habitual  indulgence 
by  defendant  in  violent  and  ungovernable 
temper.     The  defendant  answered  the  bill. 


denying  the  allegations  of  fact  Intended  to 
show  extreme  cruelty  by  her  toward  com- 
plainant and  indulgence  by  ber  in  violent 
and  ungovernable  temper,  and  made  counter 
averments  against  ber  husband  of  acts  of 
cruelty  and  adultery.  The  bill  prayed  for 
divorce  from  the  defendant  and  that  the  cus- 
tody of  the  three  minor  children,  the  Issue 
of  their  marriage,  be  awarded  to  complainant 

The  defendant  prayed  for  divorce  from  her 
husband  and  that  the  custody  of  the  chil- 
dren be  awarded  to  ber,  for  an  allowance 
of  money  sufficient  for  the  maintenance  of 
herself  and  children,  and  suit  money. 

Testimony  was  taken,  and  the  chancel- 
lor rendered  a  decree  in  favor  of  the  de- 
fendant, finding  that;  the  complainant  had 
been  guilty  of  adultery  as  alleged  In  the  an- 
swer and  cross-bill,  decreeing  a  divorcement 
of  the  parties,  awarding  the  custody  of  the 
children  to  the  defendant,  and  awarding  an 
allowance  of  money  to  be  paid  by  the  com- 
plainant to  defendant  for  maintenance  of 
herself  and  children,  and  a  further  sum  for 
solicitor's  fees. 

This  court  having  read  and  inspected  the 
record  and  being  advised  of  its  Judgment  to 
be  given  in  the  premises,  it  seems  to  the 
court  that  there  is  no  error  in  the  decree 
save  the  finding  that  the  defendant  was  guil- 
ty of  adultery  as  alleged  In  the  answer 
and  cross-bill.  There  is  sufficient  evidence, 
however,  to  support  the  chancellor's  decree 
upon  the  grounds  of  extreme  cruelty. 

It  is  therefore  considered,  ordered,  and  ad- 
judged by  the  court  that  the  said  decree 
of  the  circuit  court  be,  and  the  same  is  here- 
by, affirmed. 

BROWNE.  O.  J.,  and  TAYLOR,  WHIT- 
FIELD, ELLIS,  and  WEST,  JJ.,  concur. 


(80  E^a.  773) 

DANNELLEY  v.  STATE. 

(Supreme  Court  of  Florida.    Dec.  2,  1020.) 
(Syllalut  ly  the  Court.) 

1.  Rape  €=>I6(I)— Gravamen  »f  assault  with 
Intent  to  commit  rape  is  Intent. 

The  gravamen  of  the  crime  of  assault  with 
intent  to  commit  rape  is  the  intent  with  which 
the  assault  is  made.  The  intent  in  such  cases 
must  be  shown  by  the  state  to  have  so  possess- 
ed the  accused  that  his  determination  was  to 
con8nmi;Date  the  rape  regardless  of  resistance 
and  want  of  consent. 

2.  Rape  <S=9l6(7)— No  conviction  of  assault 
with  Intent  where  assailant  voluntarily  de- 
sists before  consummation. 

A  conviction  of  the  crime  of  assault  with 
intent  to  rape  will  not  be  sustained  upon  proof 
that  the  assailant  voluntarily  desisted  before 
consummation,  without  any  outside  interfer- 
ence, and  with  no  unusual  resistance  on  the 
female's  part. 
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3.  Rape  «=>S3<4)— Evidence  Insuffleient  to  ens* 
tain  conviction  of  assault  with  Intent  to  rape. 
Where  the  testiinonr  sbows  that  a  series 
«f  Indecent  assaults  were  made,  but  not  with 
the  necessary  intent  to  commit  rape  by  force 
and  without  the  female's  consent,  but  rsther 
with  the  intent  to  induce  her  consent,  and  on 
being  convinced  that  be  cannot  obtain  such  con> 
sent  the  defendant  yoluntariljr  deaigts  from  his 
attempts,  without  any  outside  interference,  and 
without  any  unusual  resistance  on  the  female's 
part,  there  can  be  no  legal  conviction. 

E<nis  and  West,  JJ.,  dissenting;. 

Error  to  Clrcoit  Court,  Walton  Oonnty; 
A.  O.  Campbell,  Judge. 

A.  W.  Dannelley  was  convicted  of  assault 
with  Intent  to  rape,  and  he  brings  error.  Re- 
versed. 

Walter  Kehoe  and  Forsyth  Caro,  both  of 
Pensacola,  for  plalntifT  in  error. 

Van  C.  Swearlngen,  Attj.  Oen.,  and  D. 
Stuart  Gillls,  Asst.  Atty.  Gen.,  for  the  State. 

TAYLOR,  J.  The  plaintiff  In  error,  here- 
inafter referred  to  as  the  defendant,  was  con- 
victed and  sentenced  to  Imprisonment  for 
two  years  in  state's  prison  In  the  circuit  court 
of  Walton  county  for  the  crime  of  assault 
with  intent  to  rape,  and  by  writ  of  error 
brings  such  judgment  here  for  review. 

Prom  the  conclusion  which  we  have  reach- 
ed upon  consideration  of  the  record  In  the 
case.  It  becomes  unnecessary  to  pass  upon 
any  of  the  errors  assigned,  except  that  of  the 
denial  of  the  defendant's  motion  for  new 
trial,  made  upon  the  ground  that  the  verdict 
of  conviction  is  not  warranted  by  the  evi- 
dence In  the  case.  The  chief  and  only  eye- 
witness of.  the  occurrence  for  the  state  .was 
Stella  Bishop,  the  prosecutrix.  The  sub- 
stance of  her  testimony  was  as  follows: 

That  she  was  18  years  of  age;  that  her  fa- 
ther was  dead,  and  that  she  lived  with  her 
mother;  that  she  had  known  the  defendant  for 
a  year;  that  be  (the  defendant)  came  to  her 
bouse  about  3  o'clock  in  the  afternoon  in  a 
«ar,  about  the  Zlst  of  April,  1920,  on  Wednes- 
day: Mrs.  Adkinson  wag  with  him;  that  Mrs. 
Adkinaon  resided  close  to  and  in  sight  of  her 
residence.  They  got  out  of  the  car  and  "came 
Into  our  house.  Mrs.  Adkinson  called  to  us  and 
said:  'Come,  let  us  go  and  look  at  the  new 
road.'  In  a  few  minutes  I  came  down  from  up- 
stairs; the  defendant  said:  'Come,  Stella; 
let's  go  look  at  the  new  road;  don't  go  to  fixing 
up;  I  am  in  a  hurry;  there  ain't  nobody  going 
but  me  and  yon,  Stella;  the  widows  can  stay 
here.'  This  was  said  while  I  was  in  the  house. 
Then  he  and  I  went  ont  and  got  in  the  car 
and  started  oS  in  the  direction  of  the  Boggy 
road;  just  me  and  Mr.  Dannelley.  We  both 
■at  on  the  front  seat.  About  the  time  we  left 
he  bagged  and  kissed  me.  We  were  about  half 
a  mile  from  the  house.  He  hugged  and  kissed 
me  and  felt  my  breast  and  pulled  up  my  dress. 
I  told  him  if  he  was  going  to  do  that  way  to 
stop  the  car  and  I  would  go  back.    He  laughed 


at  me  and  asked  if  I  had  not  heard  of  Wash 
Dannelley  before.  He  went  on  down  the  road 
and  kept  trying  to  kiss  me,  and  I  told  him  to 
stop  the  car.  I  was  doing  everything  I  could 
to  keep  him  from  it.  After  we  got  down  tbe 
road  a  piece  he  turned  out  and  went  into  the 
woods.  When  we  were  coming  back  we  saw 
some  people  at  Mr.  Oasklns'  camp.  When  we 
saw  them  he  told  me  to  straighten  up  that 
right  eye  and  look  pert.  I  had  been  crying  be- 
cause of  what  he  had  done.  He  drove  faster 
as  he  passed  these  people.  I  asked  him  to  let 
me  out  of  the  car  there,  but  he  would  not  do 
It.  When  we  got  off  the  road  about  a  hundred 
yards  where  nobody  could  see  me  he  stopped 
the  car.  He  drove  over  stumps,  trees,  and 
logs.  I  thought  he  would  turn  the  car  over. 
He  stopped  the  car  and  said  he  was  Q- — d 
damn  sure  going  to  have  it.  If  I  wouldn't  give 
it  to  him  he  would  rape  me.  He  got  up  from 
where  be  was  sitting  and  got  down  over  me 
and  said  he  was  going  to  have  it  anyway.    He 

told  me  I  was  the  6 d  d mnedest  girl  he 

ever  saw — couldn't  stand  for  his  hands  to  be  laid 
on  me.  I  was  doing  everything  I  could  to  keep 
him  off  of  me.  I  was  fighting  him  and  kicking 
him.    He  got  pretty  close  to  me.    He  told  me 

to  be  d mned  sure  I  didn't  wear  my  pants 

the  next  time  I  went  riding  with  him.  He  pull- 
ed up  my  dress  and  put  his  hand  on  my  throat. 
He  had  his  other  hand  on  his  pants  like  he  was 
going  to  unbutton  them.  He  pulled  up  my  dress 
and  put  one  hand  under  my  dress  and  told  me 

he  was  G d  d ^mned  sure  going  to  do  it  to 

me.  He  put  his  legs  up  against  mine,  bis 
knees,  and  pushed  mine  apart.  I  was  trying  to 
fight  and  to  kick  him.  He  tried  to  unbutton 
my  clothes,  but  didn't  unbutton  them.  I  did  not 
know  whether  I  used  my  mouth  qr  not.  I  told 
him  to  stop  and  hollowed  out  three  or  four  times. 
He  told  me  to  hush.  I  tried  to  tighten  my  legs. 
I  tried  to  kick  him.  I  kicked  him  all  I  could  only 
be  was  holding  me  down.  I  did  not  get  out  of 
the  car  there.  He  wouldn't  let  me. .  He  did  not 
have  intercourse  with  me.  I  didn't  give  any 
consent  to  have  Intercourse  with  me.  All  of 
these  actions  were  against  my  will.  I  didn't 
give  him  consent  to  these  actions  or  doings  of 
Mr.  Dannelley.  I  didn't  want  him  to  do  it. 
When  we  left  there  we  came  back  the  way  we 
had  come  and  went  over  the  new  road.  He 
stopped  several  times  on  tbe  way  and  hugged 
me  and  kissed  me.  We  came,  by  an  old  house 
and  he  said:  'Tou  are  going  in  that  old  house 
with  me.'    I  told  him  I  was  not;   then  be  said: 

•There  is  a  Q d  d mn  shade  hanging  in 

that  window  and  I  believe  somebody  lives  there.' 
Before  he  saw  tbe  shade  he  said  he  was  going 
to  do  it  to  me  after  he  got  me  in  there.  I  told 
bim  he  wouldn't  as  long  as  I  could  help  myself. 
When  I  was  down  in  the  woods  before  we 
started  back  I  hallooed  and  kicked  to  prevent 
him  from  having  intercourse  with  me,  and  I 
was  crying.  It  was  about  a  quarter  of  a.  mile 
to  the  nearest  house,  Mr.  Umbrose.  I  couldn't 
see  the  house  from  the  road  for  the  bushes  and 
trees.  This  was  in  Walton  county,  Fla.,  about 
3  o'clock  in  tbe  afternoon,  Wednesday,  the  21st 
day  of  April,  1920.  We  then  went  back  to  Mrs, 
Adkinson's.  I  got  out  there  that  evening,  went 
in  and  got  a  drink  of  water  and  I  said  I  was 
going  home,  and  went  borne.  Mr.  Dannelley  had 
gone  on.    Two  days  later  I  saw  Mr.  Dannelley. 
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He  came  down  to  Mrs.  AdUacon'*,  where  I  wai. 
He  came  in  and  apoke  to  me.  I  waa  sitting  in 
the  swing;.  He  sat  down  in  the  rocker  and  pull- 
ed his  chair  dose  ap  to  me  trying  to  talk  to 
me..  He  said  he  had  brought  a  message  to  me 
and  did  I  want  to  hear  it.  I  said:  'I  don't  care 
to.'  He  got  up  and  went  into  the  house  and 
I  went  in  with  him.  He  told  me  he  knew  he 
bad  done  wrong  and  he  was  sort  for  It.  I  told 
him  he  was  liable  to  be  sorrier  of  it  later  if  b« 
did  not  mind  oat." 

Oro8»«zamlned.  die  said,  in  rabstance: 

"He  was  in  sight  of  our  house  when  he  first 
started  to  hug  and  kiss  me,  probably  half  a 
mile.  He  stopped  the  car  two  or  three  times 
and  put  his  hands  under  my  dothes,  and  said 
he  was  going  to  do  it  to  me.  Just  stopped  the 
car  a  few  minutes.  He  done  this  two  or  three 
times.  He  kept  on  hugging  me  and  kissing  me 
and  putting  his  hands  under  my  dress.  We 
were  about  two  miles  from  home  on  the  Boggy 
road  when  he  turned  off  and  went  into  the  bush- 
es near  a  branch.  When  he  got  down  there  he 
said  he  was  going  to  do  it  to  m«.  I  was  stfll  in 
the  car;  never  got  out.  He  had  one  of  bis 
hands  on  my  breast  and  the  other  hand  on 
Idmself  like  he  was  going  to  unbutton  his 
pants.  After  he  got  through  down  there  he  put 
one  hand  under  my  dress  and  pulled  it  up.  I 
had  on  my  underskirt  and  drawers.  My  draw- 
era  were  buttoned  up.  He  did  not  unbutton 
them,  nor  did  be  try  to  unbutton  them,  nor  did 
he  break  the  buttons  off.  My  drawers  never 
came  off,  nor  were  unbuttoned,  and  he  did  not 
have  sexual  intercourse  with  me.  The  only 
thing  I  did  was  to  kick  and  push  him.  I  don't 
know  how  long  after  he  quit  trying  to  have  in- 
tercourse with  me  before  we  started  the  car  up 
again.  He  begged  me  to  do  it  as  we  drove  off. 
We  came  back  the  same  road  we  went.  From 
then  on  he  didn't  try  to  do  anything,  but  kept 
on  trying  to  hug  and  Uss  me." 

[1,2]  In  several  cases  this  court  has  held 
that  the  gravamen  of  the  crime  of  assault 
with  intent  to  commit  rape  is  the  Intent  with 
which  the  assault  is  made;  and  that  the  in- 
tent in  such  cases  must  be  shown  by  the  state 
to  have  so  possessed  the  accused  that  his  de- 
termination was  to  cansnmmate  the  rape  re- 
gardless of  resistance  and  want  of  consent 
Hunter  t.  State,  29  Fla.  486,  10  South.  730j 
Clark  T.  State,  56  Fla.  46,  47  South.  481; 
Bell  T.  States  61  Fla.  6.  64  South.  799.  And 
In  the  case  of  Rusbton  ▼.  State,  68  Fla.  94, 
60  South.  486,  we  have  held  that— 

"A  conviction  of  assault  with  intent  to  rape 
will  not  be  sustained  upon  proof  that  the  as- 
sailant voluntarily  desisted  before  consumma- 
tion, without  suggestion  of  outside  interfer- 
ence and  with  no  unusual  resistance  on  the  wo- 
man's part." 

[3]  The  testimony  of  the  prosecutrix  in 
this  case  shows  that  a  highly  Indecent  series 
of  assaults  were  made  by  the  defendant  up- 
on her,  but  it  does  not  make  out  the  neces- 
sary intent  on  the  assailant's  part  to  sustain 
the  oonvicticxi  had.    It  tends  rather  to  show 


that  fala  Intent  waa  to  <rt>taln  her  consent  to 
hla  Intercourse,  and  that  when  be  became 
convinced  that  he  conld  not  obtain  such  iXfo- 
sent  he  voluntarily  desisted,  without  any  out- 
side Interference,  and  without  unusual  resist- 
ance upon  her  part  From  this  conclusion  it 
follows  that  the  court  below  erred  In  the  de- 
nial of  the  defendant's  motion  for  new  trial 
on  the  ground  that  the  verdict  was  not  wai^ 
ranted  by  the  evidence. 

The  Jadgment  of  the  drcolt  court  in  the 
case  la  hereby  reversed,  at  the  cost  of  Wal- 
ton county. 

BROWNE,   0.   X,  and   WHlTFIELiD,  J, 
concur. 
ELXJS  and  WEST,  JJ.,  dissent. 


(O.  Fla.  tZ> 

BASS  (t  at.  V.  LUPFER  &  PRATHER  QA- 
RAGE. 

(Snpreme  Oonrt  of  Florida.    Jan.  14,  1921.> 

(Byllahu*  by  the  Oourt.) 

Bills  asd  ROtes  «3>540— Jndgmeat  bald  or* 
roseoss. 
Where  there  are  important  variances  be- 
tween the  note  attached  to  a  declaration  and 
that  introduced  in  evidence  over  appropriate 
objection,  and  where  trial  was  had  without  a 
plea  or  judgment  by  default  against  one  of  the 
defendants,  a  judgment  agednst  the  defendants 
will  be  reversed. 

Error  to  Circuit  Court,  Osceola  County; 
C.  O..  Andrews,  Judge. 

Action  by  liapfer  &  Prather  Oarage  against 
Rull  Bass  and  another.  Judgment  for  plaln- 
UflF,  motions  in  arrest  of  Judgment  and  for 
new  trial  were  denied,  and  defendants  bring 
error.    Reversed. 

Johnstcm  &  Garrett,  of  Elsshnmee,  for 
plaintifFa  in  error. 

W.  B.  Crawford,  of  Orlando,  for  defendant 
in  error. 

PERKINS,  Circuit  Judge.  The  following 
is  the  declaration  herein: 

"For  that  whereas,  the  defendants  on  the 
22d  day  of  June,  A.  D.  1918.  by  their  prom- 
issory note,  now  overdue,  promised  to  pay  to 
A.  F.  Bass  the  sum  of  one  thonaand  ($1,000.- 
00)  dollars,  with  interest  after  date  at  the 
rate  of  8  per  cent  per  annum,  one  year  after 
date,  but  did  not  pay  the  same,  and  the  said 
A.  F.  Bass  indorsed  said  note  for  a  valuable 
consideration  and  before  maturity  to  plaintiff 
herein. 

"And,  being  so  indebted,  the  defendant  !» 
consideration  thereof  then  and  there  promised 
to  pay  the  plaintiff  on  request  the  said  several 
sums  of  money,  yet  the  said  defendants,  though 
requested,  have  not  paid  the  same,  or  any  part 
thereof,  to  the  plaintiff,  bat  refuse  so  to  do. 
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aad  therefore  plaintiff  brings  stdt  and  daims 
damages  in  the  Bum  of  two  thousand  dollars." 

B.  L.  Lesley  moved  the  court  to  require 
the  plaintiff  to  amend  his  declaration  in  the 
following  respect,  before  the  defendant  la  re- 
quired to  plead  thereto,  to  wit: 

"That  the  note  sued  on,  as  is  shown  on  the 
face  of  tiie  copy  attached  thereto,  is  the  ob- 
ligation of  this  defendant,  and  that  the  de- 
fendant Roll  Bass  is  goarantor  thereon,  and 
should  be  sued  on  as  such,  so  that  if  Judgment 
should  be  obtained  tile  defendant  RuH  Bass 
would  be  only  secondarily  liable  upon  said  Judg- 
nent." 

This  motion  does  not  appear  to  have  beoi 
acted  on.    A  demurrer  of  Bull  Bass  to  the 
dedaratlon  was  overmled. 
'    Roll  Bass  filed  the  following  plea : 

"That  he  did  not  make  the  note  declared 
upon;  that  he  did  make  a  note  payable  to  the 
order  of  A.  F.  Baas  in  the  amount  of  $1,000, 
dated  June  22,  A.  D.  1918,  but  that  said  note 
■o  made  was  different  In  tenor  from  the  note 
declared  upon  in  said  action." 

Verdict  was  directed  tor  the  pUdntlff,  and 
Judgment  thereon  was  rendered  against  both 
defendants.  Motions  In  arrest  of  judgmmit 
and  for  new  trial  were  denied.  Writ  of  er^ 
ror  was  takot. 

There  are  some  important  variances  be- 
tween the  note  attached  to  the  declaratfon 
and  that  Introduced  in  evidence  over  objec- 
tion on  the  ground  of  variance. 

Trial  was  had  with  no  plea  by  B.  L.  Les- 
1^,  and  no  Judgment  by  default  against  him. 

Reversed. 

PER  CURIAM.  The  record  In  this  cause 
having  been  considered  by  this  court,  and 
the  foregoing  opinion  prepared  under  chapter 
7837,  Acts  of  1918,  adopted  by  the  court  as 
its  opinion,  it  Is  considered,  ordered,  and  ad- 
judged by  the  court  that  the  Judgment  herein 
be  and  the  same  is  hereby  reversed. 

BROWNB,  O.  J.,  and  TAYLOR,  WHIT- 
FIELD, ELLIS,  and  WEST,  JJ.,  concur. 


(M  Fla.  27) 

CITY  OF  DE  FUNIAK  SPRINGS  v.  LOUIS- 
VILLE &  N.  R.  CO. 

(Supreme   Conrt  of  Florida.     July  12,  1920. 
Rehearing  Denied  Feb.  10,  1921.) 

(Syttabu*  Iv  the  Court.) 

i.  Eminent  domain  <8=32( I)— Crossing  track  by 

pabllo  held  not  an  "appropriation  of  private 

preperty  or  right  of  way." 

Where  a  railroad  is  operated  over  a  street 

that  divides  tbe  city  Into  two  parts,  so  that  it 

is  impossible  for  tiie  public  to  go  from  that 

part  of  the  city  lying  on  one  side  of  the  street 

to  that  part  lying  on  the  other  side  without 


passing  over  the  tracks  and  rit^t  of  way  of 
the  railroad,  the  public  has  a  right  to  cross  the 
railroad  tracks  and  right  of  way  at  any  point 
unless  prohibited  by  law,  and  such  crossing  by 
the  public  is  not  an  appropriation  "of  private 
property  or  right  of  way"  in  contravention  of 
article  16,  (  29,  of  the  Constitution  of  Florida. 

2.  Railroads  «b377— Cliy  may  prohibit  pubilo 
travel  over  trsoks  on  street  except  at  des< 
Ignated  points,  and  may  require  safe  cross* 
■ngs. 

Where  a  railroad  is  operated  over  a  street 
that  divides  the  city  into  two  parts,  so  that  it 
is  impossible  for  the  public  to  go  from  that 
part  of  the  city  lying  on  one  side  of  the 
street  to  that  part  lying  on  the  other  side 
without  passing  over  the  tracks  and  right  of 
way  of  the  raiboad,  the  city,  under  its 
police  power,  for  the  protection  of  the  railroad 
and  the  safety  of  the  public,  may  prohibit  the 
passage  over  the  railroad  tracks  and  right  of 
way  by  the  public  except  at  such  points  as  the 
city  may  designate,  and  may  require  the  rail- 
road to  provide  safe  and  convenient  means  of 
passage  at  such  points. 

3.  Railroads  «s>94(2)— Pnbllo  orot<iao<  majf 
be  established  by  ol^  authorities. 

The  public  has  a  right  to  go  from  one  part 
of  the  city  to  the  other,  and  this  right  is  su- 
perior to  the  right  of  the  railroad  to  maintain 
its  tracks  and  ope::ate  its  trains  through  the 
city.  The  city  council  has  the  right,  in  the 
exercise  of  a  sound  discretion,  to  determine  at 
what  points  the  public  shall  cross  the  right  of 
way  and  tracks  of  the  railroad  company,  and 
may  establish  such  pohits  as  are  required  for 
the  convenience  of  the  public  in  the  transaction 
of  its  business  or  for  such  other  purposes  as 
are  common  to  the  inhabitants  of  a  city. 

Ai>peal  from  Circnit  Court,  Walton  Coun- 
ty:  D.  X  Jones,  Judge. 

Suit  by  the  Louisville  &  Nashville  Railroad 
Company  against  the  City  of  De  Funlak 
Springs  for  an  injunction.  Decree  for  com- 
plainant, and  defendant  appeals.    Reversed. 

Wm.  W.  Flournoy,  of  De  Funiak  Springs, 
for  appellant 

Blount  &  Blount  &  Carter,  of  Pensacola, 
for  appellee. 

BROWNE,  0.  J.  This  is  a  suit  brought  by 
the  Louisville  &  Nashville  Railroad  Com- 
pany to  restrain  and  enjoin  the  corporate 
authorities  of  the  <dts  of  De  Funlak  Springs 
from  establishing  or  maintaining  a  crossing 
over  the  railroad's  right  of  way  as  an  ex- 
tension of  Seventh  street,  and  from  compel- 
ling the  railroad  to  construct,  maintain,  or 
establish  the  same. 

The  bill  alleges,  among  other  things,  that 
the  city  council  of  De  Funiak  Springs  passed 
an  ordinance  requiring  the  mayor  of  the  dty 
to  notify  the  comi^lnant  to  establish  and 
maintain  a  public  crossii^  over  Seventh 
street,  and  that  it  intends  to  compel  the  com- 
plainant to  establish  and  maintain  a  cross- 
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ing  over  Its  rl|^t  of  way  as  in  extension  of 
Seventli  street 

The  Pensacola  ft  Atlantic  Bailroad  Com- 
pany originally  owned  the  land  upon  which 
the  dty  of  De  Fnniak  Springs  now  stands. 
Some  time  In  18S3  the  railroad  company  con- 
veyed this  land  to  T.  T.  Wright  without  re- 
serving a  right  of  way,  although  at  this  time 
the  railroad  -vras  constructed  and  in  opera- 
tion through  this  land.  Wright  conveyed  it 
to  the  Lake  De  Funlak  Land  Company,  that 
laid  out  tbe  dty  that  Is  now  De  Funlak 
Springs. 

The  appellee,  the  Louisville  &  NaShvUle 
Bailroad  Company  acquired  by  purchase 
the  Pensacola  &  Atlantic  Railroad,  its  fran- 
chise and  rights  of  way.  The  railroad  runs 
over  the  entire  length  of  Baldwin  avenue,  a 
street  that  extends  east  and  west  through  the 
dty  of  De  Fnniak  Springs,  dividing  the  dty 
into  two  parts.  At  the  points  In  controversy 
It  runs  approximately  In  the  center  of  the 
avenue.  It  Is  Impossible  for  the  public  to 
go  from  that  part  of  the  city  lying  on  one 
side  of  Baldwin  avenue  to  that  part  lying 
on  the  other  side  without  crossing  the  tracks 
and  right  of  way  of  the  IxinlsvlUe  &  Nash- 
ville Railroad  Company. 

[1,2]  Where  a  railroad  Is  operated  over  a 
street  that  divides  the  dty  into  two  parts, 
so  that  it  is  Impossible  for  the  public  to  go 
from  that  part  of  the  dty  lying  on  one  side 
of  the  street  to  that  part  lying  on  the  other 
side  without  passing  over  the  tracks  and 
right  of  way  of  the  railroad,  the  public  has  a 
right  to  cross  the  railroad  tracks  and  right 
of  way  at  any  point  unless  prohibited  by  law, 
and  such  crossing  by  the  public  is  not  ai^ap- 
proprlation  "of  private  property  or  right  of 
way"  In  contravention  of  article  18,  section 
29,  of  the  Constitution  of  Florida,  and  the 
dty,  onder  its  police' power,  for  the  proteo- 
tlon  of  the  railroad  and  the  safety  of  the  pub- 
lic, may  prohibit  the  passage  over  the  rail- 
road tracks  and  right  of  way  by  the  public 
except  at  such  points  as  the  dty  may  desig- 
nate, and  may  require  the  railroad  to  provide 
safe  and  convenient  means  of  passage  at 
such  points.  To  hold  otherwise  would  be  to 
treat  the  railroad's  right  of  way  as  an  im- 
passable wall  separating  the  city  into  two 
parts.  As  was  said  in  Northern  Pac.  B.  Co. 
V.  City  of  Spokane  (O.  C.)  66  Fed.  915: 

"To  now  cut  the  city  in  twain  by  decreeing 
that  the  right  of  way  is,  in  contemplation  of 
law,  a  wall  without  gates  or  passageways, 
woald  be  the  perpetration  of  a  monstrous 
wrong." 

[3]  The  public  has  a  right  to  go  from  one 
part  of  the  dty  to  the  other,  and  this  right 
is  superior  to  the  right  of  the  railroad  to 
maintain  its  tracks  and  operate  its  train 
through  the  dty.  The  city  coundl  has  the 
right,  in  the  exercise  of  a  sound  discretion, 
to  determine  at  what  points  the  public  shall 
cross  the  right  of  way  and  tracks  of  the  rail- 


road company  and  may  establUh  midi  points 
as  are  required  for  the  convenience  of  tha 
public  in  the  transaction  of  Its  business  or 
for  such  other  purposes  as  are  common  to  the 
inhabitants  of  a  dty. 

The  decree  of  the  chancellor  granting  an 
injunction  and  other  relief  is  reversed. 

TAYLOR,  WHITFIELD,  ELLIS,  and 
WEST,  JJ.,  concur. 

On  Petltitm  for  Behearlng. 

BBOWNE;  C.  J.  One  of  the  grounds  in  the 
petition  for  rehearing  is  that  this  court,  In 
holding  that  the  railroad  at  the  point  In  con- 
troversy runs  approximately  In  the  center  of 
Baldwin  avenue,  overlooked  the  decisions 
in  the  cases  of  McGourln  v.  Town  of  De  Fn-- 
niak  Springs,  61  Fla.  502,  41  South.  641,  and 
Florida  Chautauqua  Assodatlon  v.  Brown, 
63  Fla.  421,  68  South.  717. 

The  points  in  controversy  in  those  cases 
were  not  the  same  as  the  point  in  controver- 
sy In  the  instant  ctise,  and,  whatever  may 
have  been  shown  by  the  evidence  in  those 
cases,  it  was  clearly  established  in  tbB  in- 
stant case  that  the  railroad  trade  runs  ap- 
proximately In  the  center  of  the  avenue  at 
Seventh  street 

There  was  no  attempt  by  tb»  decision  In 
this  case,  nor  Is  It  the  efTect  of  the  decision, 
to  deprive  appellee  of  its  property  without 
due  process  of  law.  The  decision  was  predi- 
cated solely  upon  the  doctrine  that  where  a 
railroad  is  operated  over  a  street  that  divides 
the  city  into  two  parts,  so  that  It  Is  Impos- 
sible for  the  public  to  go  from  that  part  of 
the  dty  lying  on  one  side  of  the  street  to 
that  part  lying  on  the  other  side  without  pass- 
ing over  the  tracks  and  right  of  way  of  the 
railroad,  the  public  has  a  right  to  cross  the 
railroad  tracks  and  right  of  way  at  any  point 
unless  prohibited  by  law,  and  such  crossing 
by  the  public  Is  not  an  appropriation  "of 
private  property  or  right  of  way"  in  contra- 
vention of  article  16,  section  29,  of  the  Con- 
stitution of  Florida,  nor  does  it  deprive  ap- 
pellee of  Its  property  without  due  process 
of  law,  nor  deny  it  the  equal  protection  of  the 
law,  and  the  dty,  under  its  police  power, 
for  the  protection  of  the  railroad  and  the 
safety  of  the  public,  may  prohibit  the  passage 
over  the  railroad  tracks  and  right  of  way  by 
the  public  except  at  such  points  as  the  dty 
may  designate,  and  may  require  the  railroad 
to  provide  safe  and  convenient  means  of  pas- 
sage at  such  points.  To  hold  otherwise  would 
be  to  treat  the  railroad's  right  of  way  as 
an  Impassable  wall  separating  the  dty  into 
two  parts. 

The  fact  that  other  crossings  existed  at 
the  time  this  suit  was  instituted,  and  that 
the  railroad  had  offered  to  provide  others  at 
points  different  from  the  one  the  city  consid- 
ered necessary  for  the  safety  and  convenience- 
of  the  poblic,  cannot  divest  the  dty  of  ita 
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right  tinder  the  police  power  to  ezerdm  Its 
discretion  and  reqnire  the  establishment  of 
another  crossing  at  a  point  where  the  con- 
venience and  welfare  of  the  people  will  be 
best  subserved. 

From  the  evidence  in  this  case  we  do  not 
see  that  there  was  any  abuse  of  discretion 
on  the  part  of  the  city  in  the  selection  of  the 
point  where  It  desired  the  additional  cross- 
lag. 

The  rehearing  is  denied. 

TAYLOR,  WHITFIBLO,  BLUS,  and 
WEST,  JJ,  concur. 


(SO  Pla.  732) 

MoCLAIN  V.  WEST,  Depoty  Sheriff. 
(Snpreme  Oourt  of  Florida.    Nov.  27,  1920.) 

^SytlofttM  by  the  Court.) 

i.  FUh  4=>I0(I)  —  Statute  Imposing  license 
tax  on  aliens  or  nonresidents  for  fishing  con- 
stmed. 
Chapter  6877,  Laws  of  1915,  (  14,  imposes 
a  license  tax  of  $10  upon  aliens  or  nonresidents 
eDgaged  in  taking  fish  from  the  salt  waters  of 
the  state,  whether  by  hook,  line,  rod  or  reel,  for 
purposes   other  than   his  own  individnal   use, 
while  operating  in  whole  or  in  part  a  boat  en- 
gaged in  the  fishhig  Industry. 

2.  Fish  «s»IO( I )— Number  of  license  fees  neo- 
essary  ander  statute  stated. 

One  who  pays  the  license  provided  for  in 
section  14  of  the  act  mentioned  in  the  first 
headnote  is  not  reqnired  to  pay  a  further  tax 
of  $10  upon  aliens  or  nonresidents  engaged  in 
the  fishing  industry,  required  by  the  sncceed- 
ing  paragraph  of  the  same  section. 

3.  Fish  «=9 10(1)— Statute  eonstnied  as  to  II- 
oense  by  alien  or  nonresident  employed  on 
Ashing  boats. 

An  alien  or  nonresident  employed  upon  a 
boat  engaged  in  the  fishing  industry  is  required 
to  pay  the  license  whether  he  actually  fishes  or 
not,  and  if  he  is  upon  a  boat  not  engaged  in 
the  fishing  industry,  but  fishes  for  purposes  oth- 
er than  his  own  use,  he  is  required  to  pay  the 
license  of  $10;  but  one  person  is  not  required 
to  pay  both  licenses. 

Application  for  habeas  corpus  by  Edward 
McClaln  against  J.  W.  West,  Deputy  Sheriff 
of  Calhoun  County.    Petitioner  discharged. 

John  H.  Carter  and  J.  Bowers  Campbell, 
both  of  Marianna,  for  petitioner. 

Van  C.  Swearingen,  Atty.  Gen.,  and  Worth 
W.  Trammell,  Asst  Atty.  Gen.,  for  respond- 
ent 

BIXIS,  J.  Edward  McClain  Is  a  nonresi- 
dent of  this  state  and  was  engaged  In  taking 
fish  from  the  salt  waters  of  St  Joseph's  Bay 
and  the  Gulf  of  Mexico,  within  the  limits  of 
the  state,  but  not  with  hook  and  line,  rod 
or  reel,  for  the  purposes  other  than  his  own 


individual  use,  on  txtats  operated  by  him  in 
port,  but  owned  hy  Southern  Menhaden  Cor^ 
poration,  and  on  which  boats  the  license  tax 
required  by  law  had  been  paid.  McClaln  had 
himself  paid  the  additional  license  tax  re- 
quired of  all  aliens  or  nonresidents  on  boats 
engaged  In  the  fishing  Industry  in  this  state, 
but  refused  to  pay  a  further  tax  of  $10  re- 
quired by  the  succeeding  paragraph  of  the 
same  section  of  chapter  6877,  Laws  of  Flor- 
ida 1815,  to  be  paid  by  "an  alien  or  nonresi- 
dent of  this  state"  who  engages  in  "taking 
fish  or  oysters  from  the  salt  waters  of  this 
state  for  any  purpose  other  than  his  own 
individual  use."  Because  of  his  refusal  to 
pay  the  license  tax  of  $10  required  by  the 
said  paragraph  of  section  14  he  was  taken 
into  custody  upon  a  warrant  charging  him 
with  a  violation  of  that  provision  of  the  act, 
and  seeks  his  discharge  from  custody  upon 
writ  of  habeas  corpus. 

[1]  In  the  case  of  Curry  v.  Moran,  76  Fla. 
373,  79  South.  637,  It  was  held  that  one  situ- 
ated as  the  petitioner  was  required  to  pay 
the  license  tax  imposed  by  the  fifth  para- 
graph of  section  14  upon  all  aliens  or  non- 
residents who  engage  in  taking  fish  from  the 
salt  waters  of  this  state  while  operating  In 
whole  or  in  part  a  boat  engaged  in  the  fish- 
ing Industry,  and  that  such  tax  was  required 
in  addlticHi  to  the  boat  license  tax.  In  sn(>h 
case  It  is  Immaterial  whether  the  licensee 
is  the  owner  of  the  boat,  manager,  or  employ- 
ee. The  boat  being  engaged  in  the  fishing 
industry,  the  alien  or  nonresident  whether 
owner,  manager,  or  employee,  is  reqnired  to 
pay  the  additional  license.  Having  paid  that 
license  tax  the  petitioner  was  not  required  to 
pay  the  tax  required  by  the  succeeding  para- 
graph to  be  paid  by  an  alien  or  nonresident 
who  engages  in  taking  fish  or  oysters  from 
the  salt  waters  of  this  state  for  any  purpose 
other  than  his  own  individual  use.  That 
paragraph,  which  is  referred  to  as  "para- 
graph 6,"  requires  the  payment  of  $10  by  any 
alien  or  nonresident  who  takes  fish  or  oysters 
from  the  salt  waters  of  this  state  for  any 
purpose  other  than  his  own  individual  use, 
whether  from  a  boat  engaged  In  the  fishing 
industry  or  not 

[2,  '3]  7%e  purpose  of  the  law  is  not  to  im- 
pose a  double  license  tax  upon  aliens  or  non- 
residents engaged  in  the  fishing  industry,  but 
to  Impose  a  license  tax  of  $10  upon  every 
alien  or  nonresident  engaged  in  such  enter- 
prise temporarily  or  permanently. 

If  he  Is  employed  as  engineer,  oarsman, 
pilot,  or  sailor,  or  in  any  capacity,  upon  a 
boat  engaged  In  the  fishing  Industry,  he  is 
required  by  the  law  to  pay  the  tax  whether 
be  ever  casts  a  net  or  throws  a'  fishing  line 
or  not ;  but  If  he  Is  upon  a  boat  which  is  not 
engaged  in  the  fishing  Industry,  and  fishes 
for  purposes  other  than  his  own  Individual 
use,  or  without  the  use  of  a  boat  fishes  for 
such  purpose,  he  is  required  to  pay  the  license 
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tax  of  $10.  The  last  paragraph  of  tbe  sec- 
tiou  exempts  all  persons  from  the  provisions 
of  the  act  who  fish  only  with  hook  and  line 
or  with  rod  and  reel  or  similar  device. 

The  petitioner  was  not  subject  nnder  the 
law  to  the  payment  of  the  license  tax  Im- 
posed by  the  sixth  paragraph  of  the  section, 
having  paid  the  tax  imposed  by  the  fifth 
paragraph,  and  is  therefore  unlawfully  hdd 
in  custody. 

It  Is  ordered  that  the  petitioner  be  and 
he  Is  hereby  discharged  from  custody. 

TAXLOB,  WHITFIELD,  and  WEST,  JJ., 
concur. 
BBOWNB,  O.  J.,  concon  In  the  conclusion. 


(Bl  na.  61) 

RABORN  V.  RABORN. 

(Supreme  Court  of  Florida.     Jan.  14,  1921.) 

(ByJlabut  Itv  the  Court.) 

Divorce  ^=9287— On  appeal,  divoroe  decree  may 
be  partly  afllrmed  and  partly  reversed  to  al- 
low for  wife's  support. 
Where  there  is  sufficient  evidence  to  sus- 
tain a  decree  of  divorce  and  awarding  the  cus- 
tody of  minor  children,  but  the  provision  of 
the  decree  denying  alimony  to  the  wife  appears 
to  be  inequitable,  the  decree  may,  on  appeal, 
be  affirmed  in  part  and  reversed  in  part,  so 
as  to  allow  appropriate  provision  to  be  made 
by  the  lower  court  for  the  support  of  the  wife, 
as  the  circumstances  may  warrant. 

Ellis,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Walton  Coun- 
ty; Danid  A.  Simmons,  Judge. 

Suit  by  John  D.  Rabom  against  Anna  Ba- 
bom  for  divorce.  Decree  for  plainttfT,  and 
defendant  appeals.  Affirmed  In  part,  reversed 
in  part. 

S.  K.  GUlla,  of  De  FunJalc  Springs,  for  ap- 
pellant 
Walter  Kehoe,  of  Pensaciria,  for  appellee. 

FEB  CUBIAM.  AppeUee  brought  a  bill 
for  divorce  against  appellant  alleging' three 
statutory  grounds,  viz.  desertion,  extreme 
cruelty,  and  habitual  indulgence  in  violent 
and  ungovernable  temper.  The  defendant 
wife  asked  for  alimony  and  by  answer  denied 
the  charges  against  her.  Voluminous  testi- 
mony was  taken.  The  chancellor  granted  a 
divorce  to  the  husband  and  awarded  four  of 
the  children  to  him,  decreeing  also  an  allow- 
ance of  $30  per  month  to  the  wife  for  the 
supiwrt  of  the  other  two  children  committed 
to  her  care  and  custody.  Alimony  was  de- 
nied. The  defendant  wife  appealed,  and  con- 
tends here  that  the  decree  is  errcmeous  In 
granting  tbe  divorce  on  the  testimony  and  In 
refusing  alimony. 


There  Is  substantial  evidence  warranting 
a  decree  of  divorce.  Upao  the  authority  at 
Carlton  v.  Carlton,  78  Fla.  262,  88  South.  87, 
the  decree  granting  the  divorce  is  affirmed, 
and  the  decree  as  to  an  allowance  to  the 
appellant  for  the  support  of  two  children 
committed  to  her  care  Is  also  affirmed.  But 
the  decree  denying  alimony  is  reversed  and 
the  matter  of  appropriate  provision  for  the 
support  of  the  appellant  is  reserved  to  the 
lower  court  for  proper  action,  should  the 
circumstances  of  the  case  warrant  it. 

It  Is  BO  ordered. 

BBOWNE,   C.  J.,  and   TATLOB,  WHIT- 
FIELD,  and  WEST,  JJ.,  concur. 
ELLIS,  J.,  dissents. 


(80  Fla.  845) 

ULLENDORFF  y.  GRAHAM  at  al. 
(Supreme  Court  of  Florida.    Dec  16*  1920.) 

(ByOdbua  Ttp  the  Court.) 

1.  Escrows  <S=>I— Deed  deposited  to  be  delWer- 
od  on  performance  held  an  escrow. 

A  deed  conveying  land  to  a  named  grantee, 
and  deposited  with  a  third  person,  to  be  by  him 
delivered  to  the  grantee  upon  the  performance 
by  the  grantee  of  stated  conditions  of  purchase, 
is  an  escrow. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Escrow.] 

2.  Escrows  «=>8(l)— After  deposit  with  es- 
crow holder  grantor  has  no  control  ever  deed. 

After  the  deposit  of  an  instrument  with 
the  escrow  holder,  the  grantor  has  no  control 
over  it,  unless  the  grantee  defaults  in  comply- 
ing with  the  conditions  of  the  escrow. 

3.  Escrows  ^3l,  3— Escrow  holder  a  trmtoe  of 
both  parties;  escrow  agreement  need  not  be 
In  writing. 

An  escrow  holder  is.  In  efFeet,  a  trustee  of 
both  parties  charged  with  the  performance  of 
an  express  trust  governed  by  the  escrow  agree- 
ment which  agreement  is  not  required  to  be  in 
writing;  there  being  a  deposit  of  the  escrow 
paper. 

4.  Escrows  «=3 10— Where  graatee  has  per> 
formed  all  conditions,  ha  is  entitled  to  hav* 
escrow  Instrument  delivered. 

When  a  grantee  named  in  a  deed  of  con- 
veyance has  complied  with  all  the  conditions  of 
an  escrow  agreement,  he  is  entitled  to  have  the 
escrow  instrument  delivered  to  him;  and  upon 
refusal  of  the  escrow  holder  to  so  deliver  he 
may  be  compelled  to  do  so. 

5.  Vendor  and  purchaser  ^=9228(2)— Claims  of 
third  parties  contracting  for  land  with  knowl- 
edge of  escrow  transaction  may  bs  canceled. 

Where  third  parties  contracted  for  land 
with  knowledge  of  an  escrow  transaction  cover- 
ing the  land,  their  claims  may  be  canceled  in 
apprc^riate  proceedings. 
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Appeal  from  Olrenit  Oonrt,  Dade  Ooonty; 
H.  Pierre  Brannlng,  Judge. 

Salt  by  P.  TTUendorff  against  Mary  J.  Gra- 
Iiam  and  others.  From  an  order  sustaining 
a  demurrer  and  4l8ml88lng  tbe  bill,  complain- 
ant appeals.    Reversed. 

Oramling  ft  Clarksan,  of  Miami,  for  ap- 
pellant 
M.  S.  Bobat,  of  Miami,  for  aKi^ees. 

WHITFIELD,  J.  TbiB  stilt  was  brought  by 
P.  Ullendorfl  against  Mary  J.  Oraham,  Belle 
F.  Nell,  Rose  Connett,  Virginia  Neil  Connett, 
and  O.  C.  McClnre.  The  amended  bill  of 
complaint  alleges,  in  substance,  that  Mary 
J.  Grataam  and  Belle  F.  Neil  are  widows  and 
are  Tested  with  the  fse-slmple  title  to  de- 
scribed land ;  that  the  owners  desired  to  sell 
and  complainant  desired  to  purchase  the 
land;  that  on  April  19,  1D19,  the  owners 
agreed  to  sell  to  complainant  for  $25,000,  pay- 
able $200  cash  at  the  time  of  the  agreement, 
$8300  at  the  time  of  closing  the  transaction, 
$15,000  to  be  evidenced  by  one  note  payabib 
three  years  after  date  with  interest  at  8  per 
cent.  Iter  annum,  the  note  to  be  secured  by  a 
mortgage  on  the  premises ;  that  complainant 
paid  $200  to  Mary  3.  Graham  and  Belle  F. 
N^,  whereupon  they  entered  Into  a  written 
conreyance  of  the  land  to  complainant,  by 
warranty  deed  signed,  sealed,  and  duly  ac- 
knowledged, naming  a  consideration  of  $10 
and  other  valuable  considerations;  that  said 
deed  was  placed  in  the  hands  of  O.  O. 
McGlore,  to  be  by  him  held  In  escrow  In  lieu 
of  any  other  receipts  or  agreements  In  wnt- 
Inir;  that  McClnre,  at  the  request  of  all  x>ar- 
tles,  agreed  to  hold  said  deed  pending  the 
procuring  of  an  abstract  of  title  to  said  prem- 
ises and  the  ascertaining  of  the  amount  of 
the  taxes  and  the  curing  of  any  other  defects. 
If  any,  the  deed  to  be  delivered  to  complain- 
ant upon  his  tendering  and  delivery  to  said 
McClure  or  the  said  Mary  J.  Graham  and 
Belle  F.  Nell  of  $9,800  Qeas  the  amount  of 
the  taxes  and  other  Uena  on  said  property) 
and  the  said  note  for  $115,000  with  mortgage 
to  secure  It,  as  stated ;  that  comitalnant  pro- 
cured an  abstract  of  title  to  the  property,  but, 
before  be  had  an  opportunity  to  make  an  ex- 
amination thereof,  the  defendants  Rose  Con- 
nett and  Virginia  Neil  Connett  filed  suit  to 
enjoin  Mary  J.  Graham  and  BeUe  F.  Nell 
from  ccmveylng  the  premises  to  complainant, 
predicating  such  suit  upon  an  alleged  agree- 


Nell  had  been  In  his  office  the  afternoon  prior 
to  the  day  of  this  tender,  to  wit,  on  tbe  29tb 
day  of  April,  1919,  and  in  her  conversation 
with  the  said  O.  C.  McClnre  tbe  said  Belle 

F.  Nell,  although  not  recalling  the  said  deed. 
Instructed  the  said  G.  C.  McClure  that  the 
said  deed  was  not  to  be  delivered  to  the  said 
P.  iniendorlT;  that  the  said  G.  C.  McClure 
Informed  the  said  BeUe  F.  Neil  that  he  held  a 
deed  In  escrow  for  the  benefit  of  P.  TTUendorff 
and  would  have  to  make  a  delivery  upon  the 
presentation  of  the  money  and  notes;  the 
following  morning  the  said  O.  O.  McClure 
took  possession  of  the  said  moneys,  note,  and 
mortgage,  aforesaid,  and  called  on  the  said 
Mary  J.  Graham  and  informed  her  that  he 
had  the  said  moneys,  note,  and  mortgage,  and 
the  said  Ifery  J.  Graham  requested  the  said 

G.  C.  McClure  to  hold  the  said  deed  and 
mortgage,  notes,  and  i>apers  until  after  2 
o'clock  In  the  afternoon  on  the  said  29th  day 
of  April,  1919,  at  which  time  It  was  represent- 
ed that  this  matter  would  be  talked  over; 
that  complainant  fully  relied  on  the  repre- 
sentati<»s  of  the  said  Mary  J.  Graham  that 
she  Intended  always  to  cause  the  said  deed 
to  be  delivered  by  the  said  G.  C.  McClure  to 
your  orator,  and  that  she  would  not  attempt 
to  have  tbe  delivery  of  the  deed,  which  was 
then  and  there  In  escrow,  delayed;  notwith- 
standing all  of  the  representations,  and  not- 
withstanding the  fact  that  the  said  deed  was 
In  escrow,  and  notwithstanding  that  the  said 
Belle  F.  Nell  and  said  Mary  J.  Graham  had 
and  still  have  the  $200  cash  which  was  paid 
to  them',  and  notwithstanding  that  neither 
Belle  F.  Nell  and  Mary  J.  Graham,  nor  any 
one  In  their  behalf,  had  informed  your  orator 
that  they  would  or  would  not  attempt  to  re- 
call the  deed,  and  notwithstanding  that  the 
said  deed  was  never  recalled,  on  the  29th 
day  of  April,  1919,  before  the  said  G.  C. 
McClnre  was  called  by  the  said  Mary  3.  Gra- 
ham and  said  Belle  F.  Nell  to  attend  the  said 
meeting,  tbe  said  Mary  J.  Graham  and  Belle 
F,  Nell,  contrary  to  their  agreement  to  con- 
vey the  said  propertj  to  your  orator,  and  con- 
trary to  their  agreement  to  accept  the  note 
and  mortgage  as  aforesaid,  and  contrary  to 
the  escrow  figreement  by  which  the  said  deed 
was  placed  in  the  hands  of  G.  C.  McClure, 
did  alter  Into  an  agreement  with  Rose  Con- 
nett to  convey  to  the  said  Rose  Connett  the 
property  hereinabove  described;  that  the 
said  Rose  Connett  well  knew  at  the  time  of 
the  making  of  said  last-mentioned  agreement 

ment  signed  by  Mary  J.  Graham  and  Belle ''  that  there  was  In  escrow  in  the  hands  of  the 


F.  NeU  dated  March  27,  1919,  but  such  suit 
was  dismissed ;  that  on  April  29,  1919,  when 
complainant  was  Informed  of  the  dismissal 
of  the  Injunction  suit  and  that  the  title  to 
the  property  was  unincumbered,  he  caused  to 
be  tendered  to  the  said  O.  G.  McClure  the 
moneys  and  the  note  and  mortgage  securing 
old  note;  that  tbe  said  G.  C.  McOhire,  who 
thai  and  there  htid  the  said  deed  hi  escrow 
to  be  delivered,  stated  that  the  said  B^e  F. 


said  G.  C.  McClure  the  deed  hereinabove  re- 
ferred to  conveying  the  said  premises  to 
your  orator,  and  that  the  said  Rose  Connett 
is  not  an  innocent  purchaser,  but  a  purchaser 
with  full  knowledge  of  all  the  foregoing,  this 
whole  transaction  having  been  discussed  In 
her  presence  on  or  about  the  28th  day  of 
April,  1919,  and  she  also  having  prior  knowl- 
edge; that  complainant  has  executed  the 
said  note  and  the  said  mortgage,  and  has 
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made  the  tender  aforesatd  to  the  eald  G.  O. 
McGIure  and  bas  caused  tender  to  be  made 
to  the  said  Mary  J.  Graham  and  Belle  F.  Nell 
before  the  execution  by  them  of  the  agree- 
ment with  the  said  Rose  Cbnnett  as  afore- 
said ;  and  that  the  said  Rose  Connett  caused 
to  be  filed  for  record  the  said  agreement  and 
that  the  same  was  filed  in  the  office  of  the 
clerk  of  the  circuit  court  of  said  Dade  county 
on  or  about  2  o'clock  In  the  afternoon  of  the 
29th  day  of  April,  1919,  and  thereby  put  a 
cloud  upon  the  title  to  the  said  premises. 

The  prayer  Is  that  G.  C.  McGInre,  the  es- 
crow holder,  be  resstraioed  from  delivering 
the  deed  to  any  one,  but  to  hold  the  same 
until  the  further  order  of  the  court,  and  that 
he  shall  thereupon  be  required  to  make  de- 
livery of  the  said  deed  to  your  orator;  and 
that  the  defendants  Mary  J.  Graham  and  Belle 
V.  Meil  and  Rose  Connett  be  restrained  by 
the  order  of  this  honorable  court  from  mak- 
ing any  other  deeds,  agreements,  or  other  in- 
struments in  writing  affecting  the  title  to  the 
premises  aforesaid;  and  that  the  said  Mary 
J.  Graham  and  Belle  F.  Neil  or  the  said  G. 
O.  McClure,  for  the  use  and  benefit  of  said 
Mary  J.  Graham  and  Belle  V.  Nell,  be  re- 
quired by  the  order  of  this  honorable  court 
to  accept  the  said  money  and  the  note  and 
mortgage  aforesaid  herewith  tendered  in  this 
court;  and  that  the  said  agreement  dated 
March  27,  1919,  signed  by  Mary  J.  Graham 
and  Belle  F.  Nell,  above  referred  to,  be  re- 
scinded and  declared  null  and  void;  and 
that  the  said  agreement  made  by  and  between 
Mary  J.  Graham  and  Belie  F.  Neil,  parties  of 
the  first  part,  and  the  said  Rose  Connett, 
which  said  agreement  was  recorded  in  the 
office  of  the  clerk  of  the  circuit  court  of  said 
Dade  county  on  April  29,  1919,  as  aforesatd, 
be  declared  null  and  void  and  that  the  said 
derk  of  the  circuit  court  be  authorized  and 
Instructed  to  mark  on  the  record  of  the  last- 
mentioned  agreement,  "Canceled  by  order  of 
court";  and  that  your  orator  may  have  such 
other  and  further  relief  In  the  premises  as 
equity  may  require  and  to  this  honorable 
court  shall  seem  meet. 

A  temporary  restraining  order  was  granted. 

By  answer  G.  C.  McClure,  the  escrow  hold- 
er, admitted  the  allegations  of  the  bill  of 
complalni  and  deposited  the  money,  note,  and 
mortgage  in  the  regi<:try  of  the  court. 

Mary  3.  Graham  and  Belle  F.  Neil  demur- 
red to  the  bill  of  complaint,  the  grounds 
being: 

"(1)  There  is  no  equity  in  said  bill. 

"(2)  Complainant  is  not  without  adequate 
remedy  at  law. 

"(3)  It  appears  from  the  bill  that  there  was 
no  valid  enforceable  contract  for  the  sale  of 
the  property  described  in  the  bill  existing  be- 
tween the  parties  at  the  time  of  the  alleged  de- 
posit in  escrow. 

"(4)  No  contract  or  memorandum  in  writing 
thereof  is  made  out  by  the  bill  of  a  nature  suf- 
ficient to  satisfy  the  statute  of  frauds. 

"(G)  The  deed  alleged  to  have  been  delivered 


In  escrow  does  not  appear  to  contain  the  price, 
terms,  or  conditions  of  the  sale,  and  is  there- 
fore not  a  sufficient  memorandom  in  writing 
to  satisfy  the  statute  of  frauds. 

"(6)  It  is  apparent  on  the  face  of  the  bill  that 
no  irrevocable  deposit  of  said  deed  was  made 
by  Belle  F.  Neil  and  Mary  J.  Graham  with  said 
G.  C.  McClure,  but  that,  on  the  contrary,  the 
grantors  would  have  to  be  further  consulted 
before  said  deed  could  be  delivered  to  complain- 
ant, which  circumstance  destroys  the  quality  of 
escrow  in  said  deposit  and  makes  the  depositor 
merely  the  agent  of  the  grantor. 

"(7)  It  appears  from  tbe  bill  that  Mary  J. 
Graham  and  Belle  F.  Neil  had  entered  into  a 
written  agreement  for  the  sale  of  said  prop- 
erty prior  to  the  time  of  their  making  tbe  oral 
contract  with  complainant  alleged  in  the  bill, 
and  that  complainant  procured  his  transaction 
to  be  made  in  utter  disregard  of  same. 

"(8)  It  does  not  appear  from  tbe  bill  that 
tbe  complainant  was  without  knowledge  of  the 
agreement  of  March  27.  1919,  at  the  time  he 
dealt  with  these  defendants. 

"(9)  Because  the  contract  set  forth  in  com- 
plainant's bill,  and  upon  which  complainant's 
claim  for  relief  is  based,  is  void  and  unenforce- 
able. 

"(10)  The  said  bill  shows  on  iu  faee  that  it 
seeks  to  establish  a  parol  contract  for  the  sale 
of  real  property. 

"(11)  Because  said  bill  shows  on  its  face  that 
the  tender  alleged  to  have  been  made  by  the 
complainant  was  not  so  made  before  rescission 
by  the  defendant. 

"(12)  Because  the  contract  relied  upon  by 
the  complainant  lacks  mutnality." 

An  appeal  was  taken  from  an  order  sus- 
taining the  demurrer  and  dismissing  the  bill 
of  complaint. 

[1-3]  In  this  case  the  deed  of  conveyance 
to  UUendorff,  signed  and  sealed  by  the  gran- 
tors and  deposited  with  G.  O.  McClure,  a 
third  person,  was  an  escrow,  since  it  was  to 
be  delivered  by  the  third  party  to  the  grantee 
therein  upon  the  performance  of  a  stated  con- 
dition by  the  grantee.  Loubat  v.  Kipp  & 
Young,  9  Fla.  60;  10  R.  O.  lu.  621 ;  21  0.  J. 
865.  After  the  deposit  of  the  instrument  with 
the  escrow  holder,  the  grantors  had  no  con- 
trol over  it,  unless  the  grantee  defaulted  in 
complying  with  tbe  conditl<Mi8  ot  the  escrow. 
See  21  G.  J.  870;  Tharaldson  v.  Everts,  87 
Minn.  168,  91  N.  W.  467.  The  escrow  holder 
was,  in  effect,  a  trustee  of  both  parties,  charg- 
ed with  tbe  performance  of  an  express  trust 
governed  by  the  escrow  agreement,  which 
agreement  was  not  required  to  be  in  writing; 
there  tteing  a  deposit  of  the  escrow  paper. 

The  instrument  deposited  was  not  a  mere 
contract  to  convey  land,  but  a  deed  signed, 
sealed,  and  witnessed  under  the  statute  ap- 
propriate to  conveying  land  upon  which  part 
payment  had  been  made.  The  deposit  of  tbe 
instrument  with  the  escrow  bolder  was  a 
conditional  delivery  of  the  deed  to  become 
effectual  by  delivery  to  the  grantee  upon  th^ 
performance  by  him  of  tbe  conditions  tbat 
were  subsequent  to  the  escrow  but  precedent 
to  the  ultimate  delivery  of  the  deed.    The 


Digitized  by 


Google 


nM  BICKMEBS  ▼. 

(»T 
4aed  so  delivered  In  escrow,  after  the  graotors 
bad  accepted  $200  of  the  purchase  price,  gave 
to  the  Intended  ^antee  an  equitable  interest 
In  the  land,  subject  to  be  defeated  If  he  failed 
to  comply  with  the  conditions  of  the  escrow, 
bnt  to  become  a  complete  equitable  title  upon 
performance  of  the  escrow  conditions  by  the 
grantee  named  in  the  deed  of  conveyance. 

[4,  i]  When  the  grantee-named  In  the  deeu 
«f  conveyance  had  complied  with  all  the  con- 
ditions of  the  escrow  agreement,  he  was  en- 
titled to  have  the  escrow  instrument  deliv- 
ered to  him ;  and  upon  refusal  of  the  escrow 
holder  to  so  deliver  he  may  be  compelled  to 
4o  so.  Brown  v.  Stutson,  100  Mich.  674,  ISO 
V.  W.  2S8,  43  Am.  St.  Rep.  462.  And  where 
third  parties  contracted  for  the  land  with 
knowledge  of  the  escrow  transaction,  their 
claims  may  be  canceled  in  appropriate  pro- 
ceedings. Wllklns  V.  Somm«rvUIe,  80  Vt  48, 
«6  Atl.  803,  11  L.  B.  A.  (N.  S.)  1183,  IKO  Am. 
St  Bep.  906.  See,  also,  Drake  v.  Brannlng, 
«6  Fla.  543,  64  South.  283. 

This  suit  is  materially  different  from  that 
«f  Foulkea  v.  Sengstacken,  83  Or.  118,  158 
Pac.  B52;  163  Pac.  311;  and  from  other  cas- 
es cited  for  appellee. 

-    The  court  erred  In  sustaining  the  demurrer 
«nd  Is  dismissing  the  bill  of  complaint. 

Reversed  for  appropriate  proceedings. 

BBOWNB,  C.  J.,  and  TAYIX)B,  ELLIS, 
«nd  WEST,  JJ.,  concur. 
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RICKMER8  V.  TUCKERMAN. 

-(Sapreme  Court  of  Florida.     Dec.  16,  1920.) 

(BpUahut  hv  *fi«  Court.) 

1.  Brokers  «=»57(2)— Broker  not  entitled  to 
oomiBistlon  where  property  sold  for  less  than 
hlo  eontraot  roqolred. 

Where  a  real  estate  broker  agrees  to  ac- 
-cept  $300  as  payment  in  full  if  he  cooenrnmates 
the  sale  of  the  property  only  for  $30,000  cash, 
lie  is  not  entitled  to  a  commission'  on  the 
transaction.  If  the  property  is  subsequently 
■old  for  a  less  price. 

2.  Brokers  «=>57  (2)— Broker's  agreement  not 
performed  if  property  sold  at  less  price  than 
that  stated  In  the  agreement. 

The  contract  of  a  real  estate  broker  to 
negotiate  and  bring  about  a  sale  at  a  fixed 
price  is  not  performed  if  the  property  is  sub- 
■eqnently  sold  at  a  less  price. 

Error  to  Circuit  Court,  Dade  County;  H. 
Pierre  Brannlng,  Judge. 

Action  by  H.  O.  Tuckerman  against  Edna 
A.  Ridcmers.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Hudscm,  Wolfe  &  Oa8<m,  of  SOaml,  for 
plaintiff  In  error. 
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Sbutts,  Smith  &  Bowen,  of  Miami,  for  de- 
fendant in  error. 

BROWNE,  O.  J.  H.  O.  Tuckerman,  a  real 
estate  agent,  brought  suit  and  obtained  a 
Judgment  against  Mrs.  Edna  A.  Rlckmers  for 
$1,560,  as  commisalon  for  finding  a  purchaser 
for  a  piece  of  property,  belonging  to  Mrs. 
Rickmers,  which  was  sold  for  $29,000. 

On  January  21,  1917,  Mrs.  Rickmers  gave 
Mr.  Ruckerman  a  memorandum  in  writing  in 
these  words: 

"For  immediate  acceptance  I  will  take  $29^- 
000.00  (twenty-nine  thousand  dollars)  for  the 
east  half  of  lot  12  blk.  117  N.  city  of  Ifiami." 

Then  followed  the  terms  upon  which  the 
sale  was  to  be  made,  which  are  Immaterial  In 
the  determination  of  the  case. 

On  the  22d  of  January  Mr.  Tuckerman  gave 
Mrs.  Rickmers  a  memorandum  in  writing  in 
these  words: 

"I  hereby  finally  agree  to  accept  $300.00  from 
Mrs.  E.  A.  Rickmers  as  payment  in  full  if  1 
consummate  the  sale  only  for  $30,000.0(^  cash 
of  the  east  half  of  lot  12  block  117  N.  city  of 
Miami." 

These  two  documents  establish  that  the  of- 
fer of  Mrs.  Rickmers  to  sell  the  property 
for  $29,000  was  limited  "for  immediate  ac- 
ceptance" ;  that  the  offer  was  not  so  accept- 
ed; that  on  the  next  day  negotiations  were 
still  In  progress  and  Mr.  Tuckerman  entered 
into  a  different  agreement  with  her,  whereby 
he  was  to  receive  $300  if  he  consummated 
the  sale  only  for  $30,000  in  cash.  The  second 
agreement  extinguished  the  first 

It  is  admitted  that  the  property  was  sold 
for  $29,000.  The  execution  of  these  two  doc- 
uments and  the  fact  that  the  property  was 
sold  for  only  $29,000  are  undisputed. 

There  Is  some  slight  discrepancy  between 
the  testimony  of  Mrs.  Rickmers  and  Mr. 
Tuckerman  about  the  details  of  the  negotia- 
tion, but  Mr.  Tuckerman  does  not  deny  his 
agreement  to  accept  only  $300  if  he  sold,  the 
property  for  $30,000  and  his  testimony  about 
the  transaction  shows  that  there  was  a  con- 
sideration other  than  the  commission  that 
moved  him  to  enter  into  this  agreement.  On 
this  point  he  testified: 

"There  was  no  check  in  the  letter.  I  had  a 
specific  agreement  with  Mrs.  Rickmers  for  the 
sale  of  this  specific  property  at  this  particular 
time.  When  I  called  on  Mrs.  Rickmers  and 
made  this  offer  and  when  she  came  down  and 
submitted  that  offer  in  writing  she  also  submit- 
ted to  me  a  half  sheet  of  paper  on  which  she 
had  written  out  without  any  previous  agree- 
ment of  any  sort  from  me  that  I  agreed  to 
accept  $300.00  as  my  commission  on  this  par- 
ticular deal.  I  read  that  over  and  looked  at 
Mrs.  Rivkmers  considerably  surprised,  and 
said,  'Why,  Mrs.  Rickmers,'  and  she  said,  'I 
am  almost  ashamed  to  ask  you  to  accept  so 
small  an  amount,  but  another  agent  has  offered 
to  sell  the  property  for  that  amount,  and  in 
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farther  oonaldcration  of  ethar  bnainesa  we  have 
In  hand,  the  commission  on  which  will  unonnt 
to  many  times  this  amonnt.  and  as  there  is  not 
mnch  work  attached  to  It,  I  thoosht  yon  might 
accept  it.'  I  was  aegotiatinK  at  that  time  a 
lease,  the  commission  on  which  would  amount 
to  over  $6,000.  I  had  been  negotiating  with 
Mrs.  Bickmers  on  that  Hippodrome  comer 
for  a  lease  of  the  property  to  Mr.  Adair,  pres- 
ident of  the  Universal  PnblUhing  Company  of 
New  York,  and,  rather  than  let  that  be  inter- 
fered with,  I  agreed  to  accept  a  paltry  |300." 

Mrs.  Bickmen'  testimony  places  the  case 
in  a  more  favorable  aspect  towards  herself, 
but  it  Is  unnecessary  to  refer  to  it  here,  as 
tbe  written  agreement  of  Mr.  Tuckerman, 
supported  by  the  consideration  which  he  said 
Induced  him  to  enter  Into  it,  establlBhes  very 
clearly  that  only  In  the  event  of  the  property 
being  sold  for  $30,000  waa  he  to  get  the  $300 
oommlsslon,  and  this  Ui  the  agreement  they 
were  acting  under  when  the  sale  waa  con- 
summated. When  he  signed  this  agreement 
he  knew  that  if  the  property  sold  for  less 
than  $SO,000  he  would  get  no  commission,  and 
the  sale  tot  $29,000  was  made  with  full 
knowledge  on  his  part  of  his  situation. 

Unexplained,  the  transaction  may  appear 
a  bit  unusual,' but  with  his  own  explanation 
that  be  was  anxious  for  this  sale  to  go 
through  because  he  thought  it  would  help 
Mm  In  another  business  transaction  that  be 
was  negotiating  with  Mrs.  Rlckmers,  out  of 
which  be  had  prospects  of  making  over  $5,- 
000,  It  Is  quite  a  natural  one. 

The  contention  of  the  defendant  in  error 
that,  although  Mr.  Tuckerman's  agreement 
waa  that  he  was  to  get  $300  if  there  was  a 
"sale  only  for  $30,000,"  still,  as  the  property 
was  sold  for  $29,000,  he  was  entitled  to  $1,456, 
la  without  merit  So  also  la  the  contention 
of  the  defendant  In  error  that  because  Mrs. 
Rlckmers  dlaclaimed  any  liability  for  com- 
missions because  the  property  did  not  sell 
for  $30,000,  Mr.  Tuckerman's  agreement  was 
extinguished,  and  left  the  matter  as  if  there 
had  been  no  agreement  whatever,  and  that 
he  was  entitled  to  be  paid  a  commission  on 
the  sale  price. 

Mrs.  Rlckmers  did  not  repudiate  the  agree- 
ment On  the  contrary,  she  stood  squarely 
on  it,  but  denied  any  liability  under  It 

The  agreement  In  efCect  says:  "If  I  sell 
toe  $30,000,  I  win  charge  only  $300  for  my 
services."  It  Is  silent  about  what  he  should 
receive  if  it  sold  for  less  than  $30,000. 

The  defendant  In  error  is  in  the  position  of 
contending  that,  although  the  agreement  lim- 
its to  $300  the  amount  the  agent  should  re- 
ceive if  the  sale  was  for  $30,000,  as  it  sold  for 
less  than  $30,000,  he  Is  entitled  to  a  much 
larger  commission.  The  logic  of  this  conten- 
tion, and  of  the  verdict  and  Judgment  Is  that, 
although  the  agent  was  to  receive  only  $300 
if  the  property  sold  for  $30,000,  he  was  en- 
titled to  receive  $1,4S0,  because  It  was  sold 
to  bis  customer  for  $29,000. 


It  is  InooncelyaUe  tliat  a  person  desiring 
to  sell  a  piece  of  property  should  agree  to 
pay  a  broker  a  relatively  small  commission 
if  he  should  find  a  puitiiaser  for  a  stipulated 
sum,  but  would  pay  him  about  five  times  as 
much  if  the  proiMtty  was  sold  to  his  custom- 
er for  a  thousand  dollars  less.  Parties  may, 
of  course,  make  midx  a  oontract  and,  if  there 
w««  no  question  about  what  was  meant  it 
would  be  enforced.  We  think,  however,  that 
Mr.  Tuckerman's  agreement  is  not  open  to 
that  con8tmcti<m,  but  if  It  is,  it  is  also  ca- 
pable  of  the  other,  and  we  should  place  upon 
it  a  reasonable  and  natural  construction,  and 
not  one  that  ia  most  unreasonable.  The  tes* 
tlmony  of  Mr.  Tuckerman  and  Mrs.  Bickmers 
not  only  Justifies,  but  requires,  us  to  construe 
It  as  we  have. 

[1]  Tbe  plaintiff  In  enat  contends  that  the 
agreement  was  that  If  the  property  was  sold 
for  $30,000  the  agent  was  to  receive  $»00; 
that  it  sold  for  less  than  $30,000,  and  he  is 
therefore  not  entitled  to  $300,  or  any  other 
amount  The  rule  in  Vam  v.  Pelot  06  Fla. 
857,  46  South.  1016,  that  the  contract  of  a 
real  estate  broker  to  negotiate  and  bring 
about  a  sale  at  a  fixed  price  is  not  performed 
if  the  prc^Krty  Is  subsequently  sold  at  a  less 
price,  controls  In  this  case. 

[2]  The  agreement  of  January  21st  where- 
by Mrs.  Rlckmers  offered  to  sell  for  $29,000. 
was  suspended  by  the  subsequent  agreement 
to  pay  him  $300  If  the  property  sold  for  $80,- 
000,  and  the  last  agreement  la  the  one  that 
governs  In  this  transaction.  It  did  not  sell 
for  $30,000,  but  was  sold  for  a  less  sum,  and 
the  agent's  contract  was  not  performed,  and 
he  has  no  claim  for  his  services. 

The  Judgment  is  reversed. 

TAYLOR,  WHITFIBLD,  ELLIS,  and 
WEST,  JJ.,  concur. 


(80  Fla.  864> 

STANDARD    GROWERS'     EXCHANGE    v. 
MARTIN. 

(Supreme  Court  of  Florida.     Jan.  6^  1921.> 

(ayValnu  by  the  Gourt.) 

1.  Appeal  and  error  ®=> 1 004 (3)— Verdict  ap- 
proved by  court  after  remittitur  not  dis- 
turbed. 

A  verdict  will  not  be  dlstnrbed  upon  the 
ground  that  it  is  unsupported  by  the  evidence, 
when  the  trial  court  after  ordering  a  substan- 
tial remittitur  concurs  in  the  verdict  so  modi- 
fied, and  there  is  substantial  evidence  to  sup- 
port the  verdict  as  so  modified. 

2.  Payment  «=»38( I)— Contract  for  sale  ef 
growing  oranges  Injured  by  frost  oonstme* 
as  to  credits  to  be  allowed. 

A  contract  between  the  parties  for  the  sale 
and  purchase  of  the  oranges  growing  upon  the 
trees  of  several  groves,  under  the  terms  of 
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which  the  purchaser  paid  the  aam  of  $1,600 
upon  the  execution  of  the  contract,  half  of 
which  anm  waa  to  be  applied  to  the  payment 
for  the  early  bloom  fruit,  which  waa  to  be  re- 
moved by  him  before  December  25th,  and 
half  to  the  payment  for  the  late  bloom  fruit, 
to  be  removed  in  March,  ia  entitled  to  •  cred- 
it of  the  remaining  $760  npon  a  demand  for 
payment  for  the  fruit  of  the  early  bloom  which 
was  not  removed  at  the  date  agreed  npon  by 
the  purchaaer,  and  which  waa  loat  by  injn- 
rions  cftecta  of  a  frost  occurring  in  January. 

3.  Damages  «s>228^~Prlnolpla  of  remlttltar  Is 
tliat  court  eoasiders  damages  ratsrnsd  ex- 
eossive. 

The  prindpla  npon  which  a  remittitur  ie 
directed  to  be  entered  is:  The  court  conaidera 
the  damagea  as  returned  by  the  Jury  to  be  ex- 
cessive. 

4.  Appoal  and  error  «=>M40(2)  —  A|»pellate 
oeurt  may  direct  further  remittitur  where 
remittitur  ordered  by  trial  court  Insuffldent. 

In  a  common-law  action  where  there  baa 
been  a  verdict  for  the  plaintiff,  a  remittitur  or- 
dered by  the  trial  court,  but  which  la  not  deem- 
ed sufficient  because  of  the  failure  of  the  court 
to  allow  the  defendant  credit  for  a  certain  sum 
of  money  held  by  the  plaintiff  for  the  defend- 
ant's nae,  this  court  will,  acting  under  section 
1707,  Oen.  St  1906,  direct  a  further  sum  to  be 
remitted  by  the  plaintiS  to  the  defendant. 

Hm»r  to  careult  Court,  HlUaborou^  Oonn- 
ty;   F.  M.  Robles,  Judge. 

Siilt  by  James  P.  Martin  against  the  Stand- 
ard Growers'  Exchange.  Judgment  for 
plalntUf,  and  defendant  brings  error.  Af- 
firmed if  remittitur  entered;  otherwise  re- 
versed, and  new  trial  granted. 

Davla  &  Oiles,  of  Orlajido^  for  plaintiff  in 
error. 

John  B.  Sutton,  of  Tampa,  for  defendant 
in  error. 

ELLIS,  J.  The  defendant  In  error,  James 
P.  Martin,  brought  an  action  upon  a  contract 
for  the  sale  of  citrus  fruit  against  the  plain- 
tiff in  error,  whose  name  at  that  time  was  H. 
G.  Schrader  Company.  There  was  a  verdict 
for  the  plaintiff  In  the  siun  of  $1,000,  a  re- 
mittitur of  $600  was  ordered  by  the  court, 
and  Judgment  entered  for  $500.  The  defend- 
ant seeks  a  reversal  here. 

In  substance  the  declaration  alleges  that 
the  contract  was  entered  Into  In  September, 
1916,  for  Martin's  crop  of  citrus  fruit  then 
on  his  groves  two  miles  north  of  Seffner. 
The  price  to  be  paid  by  the  purchaser  was 
$1  per  field  box,  the  purchaser  agreeing  to 
move  all  fruit  from  the  early  or  first  bloom 
before  Cbrlstmas,  bat  was  allowed  until 
March  15th  to  remove  all  fruit  from  the  late 
bloom.  The  purchaser,  H.  C.  Scbrader  Com- 
pany, paid  $1,500  yrhea  the  contract  was 
signied,  half  of  which  amount  was  to  apply 
on  the  fruit  removed  in  December,  and  the 
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remaining  half  to  be  applied  on  the  last 
shipments.  Other  payments  were  to  be  made 
as  the  fruit  should  be  picked.  It  is  alleged 
that  the  defendant  failed  to  remove  the  early 
bloom  fruit  as  it  had  agreed  to  do,  and  that 
a  freeze  came  in  February,  1917,  destroying 
the  fruit,  and  tliat  the  defendant  refuses  to 
pay  for  it 

The  contract  as  construed  by  both  the  par- 
ties is  an  agreement  of  sale  whereby  the 
purchaser  pays  for  the  fruit  as  It  removes  it, 
but  agreed  to  remove  all  early  bloom  fruit 
before  Christmas,  although  it  was  allowed 
until  March  16tb  of  the  succeeding  year  to 
remove  the  late  bloom  fruit  If  the  fruit  is 
destroyed  by  a  freeze  ooeurring  before  the 
limit  of  time  allowed  for  its  ronoval,  the 
loss  falls  'upon  the  seller.  No  claim  was 
made  by  the  plaintiff  for  the  loss  of  the  late 
bloom  fruit  but  his  claim  rests  upon  the  al- 
legation that  the  defendant  did  not  gather 
and  pay  for  the  early  bloom  fruit  as  it 
agreed  to  do,  but  suffered  it  to  remain  <m 
the  trees  contrary  to  its  agreement  so  that 
when  the  freeze  came  it  was  destroyed,  and 
the  loss  should  therefore  faU  upon  the  de- 
fendant. 

The  defendant  pleaded  that  it  removed  all 
the  early  bloom  fruit  as  it  was  required  by 
the  contract  to  do.  There  were  other  pleas, 
but  it  is  unnecessary  to  mention  them. 

The  Issue  to  be  tried  therefore  was  very 
dear ;  the  difficulty  being  to  prove  what  pro- 
portion of  the  oranges  and  grape  fruit  left  on 
the  trees  after  the  freeze  was  of  the  early 
bloom.  All  fruit  of  that  age  should  have 
been  removed  by  the  purchaser  before  Christ- 
mas according  to  the  terms  of  the  contract 
The  early  bloom  appears  upon  the  orange 
trees  during  the  months  of  February  and 
March  and  matures  as  early  as  November, 
BO  It  aK>ear8  from  the  evidence,  but  the  fruit 
from  the  late  bloom,  which  occurs  in  May  or 
June,  matures  much  later,  about  the  month 
of  March  following.  The  blooming  of  the 
trees  and  toaturity  of  the  fruit  seems,  how- 
ever, not  to  occur  always  during  the  above- 
named  period,  but  varies  according  to  the 
seasons.  According  to  some  of  the  witnesses, 
during  the  year  1916  in  the  territory  In 
which  the  plaintifTs  groves  were  located 
there  was  practically  no  June  bloom,  and  the 
late  bloom  occurred  in  April,  and  the  fruit 
from  that  bloom  constituted  the  greater  part 
of  the  crop,  and  was  considered  as  the  late 
crop. 

[1]  The  evidence  Is  not  at  all  clear  that 
the  fruit  which  was  left  on  the  trees  and 
which  was  destroyed  by  the  cold  weather  was 
from  the  early  bloom  and  could  have  been 
removed  by  the  purchaser  before  Christmaa. 
It  appears  from  the  evidence  that  the  plain- 
tiff had  several  groves  the  fruit  of  which 
the  defendants  purchased,  but  the  fruit  tn 


#a»For  sU>«r  easea  ■••  same  topic  and  KBT-NUMBER  in  aU  K«r-Nttmb«red  Dlgeati  and  Index** 


Digitized  by 


Google 


66 


87  SOUTUBBN  REPOBTEB 


(FUu 


one  of  the  graves  was  not  picked  at  all,  and 
that  when  the  freeze  came  there  were  abont 
1,200  or  1,000  boxes  of  fruit  on  the  trees. 
The  son  of  the  plalntUT  testified  that,  "ex- 
cept on  the  grove  that  had  not  been  picked, 
the  rest  was  late  bloom.  I  think  most  of 
the  others  was  early  bloom  fruit"  The  de- 
fendant's own  estimate  of  the  entire  crop 
was  that  about  70  pctr  cent,  was  early  bloom 
fruit  and  about  30  per  cent  late  bloom  fruit 
In  view  of  this'  evidence,  we  are  unable  to 
say  the  verdict  was  unwarranted,  and,  as 
the  court  approved  the  finding  after  directing 
a  remittitur  of  $500,  we  think  it  should 
not  be  disturbed  upon  the  ground  that  it 
was  unsupported  by  the  evidence.  See  Wil- 
son V.  Jemigan,  67  Fla.  277,  49  South.  44; 
Florida  East  Coast  R.  Co.  t.  Hayes,  66  Fla. 
689,  64  South.  274;  Robinson  v.  State,  24  Fla. 
368,  6  South.  6;  McDonald  ▼.  State,  66  Fla. 
74,  47  South.  485. 

The  second  assignment  of  error  rests  upon 
the  following  instruction  given  by  the  court 
to  the  jury  upon  the  plaintiff's  request,  which 
was  duly  excepted  to  by  defmdant: 

"Gentlemen  of  the  jury,  the  plaintiff  is  amog 
the  Standard  Growers'  Exchange,  a  corpora- 
tion, successor  to  H.  C.  Schrader  Company,  a 
corporation,  for  breach  of  contract  for  the  sale 
Of  fmit.  Plaintiff  was  to  receive  under  the 
terms  of  the  contract  of  sale  $1  per  field  box 
for  oranges,  grapefruit  and  tangerines  on  the 
tree,  the  defendant  agreeing  to  move  all  early 
or  first  bloom  fruit  before  CbrlBtmas,  1916,  and 
all  late  bloom  fruit  by  March  15,  1917.  The 
plaintiff  claims  that  the  defendant  failed  to 
remove  the  early  bloom  fruit  as  agreed  by 
the  contract  but  that  the  defendant  failed  or 
refused  to  remove  the  early  bloom  fmit  in 
accordance  with  the  contract  with  the  plaintiff: 
that  because  of  its  failure  to  remove  it  the 
same  was  frozen  on  February  17th. 

"If  yon  believe  from  the  evidence  that  the 
defendant  refused  or  failed  to  remove  any 
early  bloom  fmit  contracted  by  the  plaintiff  to 
the  defendant  before  Christmas  in  accordance 
with  the  contract,  then  you  should  find  for  the 
plaintiff  and  assess  his  damages  at  whatever 
•nm  yon  may  find  he  is  entitled  to  under  the 
evidence.  The  plaintiff  is  entitled  to  interest 
at  the  rate  of  8  per  cent  per  annum  from 
Christmas,  1916,  on  whatever  amount  you  may 
find  to  be  due  bim  on  a  basis  of  $1  per  field 
box  for  the  fruit  not  removed  in  accordance 
with  the  contract." 

[2]  The  criticism  of  this  instruction  by 
plaintiff  in  error  is  that  it  "diminates  the 
credit  of  $750  to  which  the  'plaintifT  (de- 
fendant below)  was  entitled  to  under  the 
contract  sued  on";  that  the  effect  of  the 
instruction  was  to  direct  the  Jury  to  disre- 
gard the  credit  of  $750  to  which  the  de- 
fendant was  entitled. 

The  contract  was  made  a  part  of  the  dec- 
laration and  showed  that  $1,500  had  been 
paid  by  the  defendant  in  advance  to  the 
plaintiff,  half  of  which  sum  was  to  be  applied 
aa  the  fruit  mored  in  December,  and  the  re- 


mainder to  be  applied  on  'Hast  sMpmoits  to 
be  paid  as  fruit  is  picked  and  delivered  to 
Tampa."  Now,  the  plaintifTs  demand  arose 
from  the  alleged  failure  of  the  defendant  to 
remove  the  "early  bloom  fruit"  according  to 
its  agreement,  which  provided  that  such  fruit 
should  be  removed  before  Christmas.  TlM 
failure  to  remove  such  fruit  before  that  date 
was  at  defendant's  peril,  but  it  was  in  no 
wise  liable  for  its  failure  to  remove  the  "late 
bloom  fruit"  before  March  15tb  of  the  follow- 
ing year ;  yet  upon  the  face  of  the  dedara- 
tion,  considering  the  contract  a  part  of  it,  the 
defendant  had  to  Ids  credit  in  the  hands  of 
the  plalntlir  (m  account  of  the  contract  the 
sum  ot  $750.  The  Jury  found  for  the  plain- 
tiff in  the  sum  of  $1,000.  They  were  in- 
structed that  plaintiff  was  entitled  to  inter- 
est at  the  rate  of  8  per  cent  per  annum  from 
Christmas,  1916,  on  whatever  amount  they 
might  find  to  be  due  to  him  on  the  basis  of 
$1  per  field  box  for  the  fruit  not  removed  in 
accordance  with  the  contract  Whether  any 
account  of  interest  was  taken  and  included 
in  the  verdict  it  is  impossible  to  say.  The 
court,  however,  directed  a  remittitur  of  $500. 
Whether  in  doing  so  it  took  account  of  the 
credit  of  $750  and  interest  thereon  to  which 
the  defendant  was  entitled  it  is  also  im- 
possible to  determine. 

The  Standard  Growers'  Exchange  has  be- 
gun its  action  against  Martin  for  the  recov- 
ery of  the  advance  payment  on  the  fruit  of 
the  late  bloom.  If  it  obtains  credit  in  the 
Instant  case  for  that  payment  or  the  ques- 
tion of  whether  it  was  entitled  to  receive  it 
at  all  had  been  submitted  iu  this  case  by  a 
plea  of  recoupment  or  specific  request  for  an 
instruction  to  the  Jury  to  allow  it,  then  the 
Judgment  in  this  case  could  be  successfully 
pleaded  in  the  other  as  res  adjudicata.  But 
neither  plea  nor  request  for  Instruction  to  the 
Jury  concerning  this  claim  of  the  defendant 
was  filed  or  made  by  it  If  the  court  bad 
not  directed  a  remittitur,  we  would  have  con- 
sidered that  no  account  was  taken  in  this 
case  of  the  defendant's  claim.  And,  as  the 
failure  of  the  coiuit  to  charge  the  jury  upon 
the  question  of  the  def«idant's  claim  in  the 
absence  of  a  request  to  charge  upon  that 
matter  cannot  be  assigned  for  error,  there 
would  have  been  no  cause  for  reversal.  See 
Carter  v.  Bennett,  4  Fla.  283.  There  is  no 
necessity  for  repeating  the  reason  for  this 
rule.  It  is  fully  given  in  the  opinion  of  the 
court  in  the  above-cited  case. 

[3]  The  principle  upon  which  a  remittitur 
is  directed  to  be  entered  is :  The  court  con- 
siders the  damages  as  returned  by  the  Jury 
to  be  excessive,  and,  as  the  court  cannot  sub- 
stitute its  Judgment  for  that  of  the  Jury,  It 
leaves  the  matter  to  the  party  recovering  the 
verdict  to  agree  upon  the  condition  on  which 
the  court  denies  the  motion  for  a  new  trial. 
We  do  not  regard  the  verdict  of  $1,000  as 
excessive  in  so  far  as  that  sum  is  regarded. 
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fa  damages  wbich  accmed  to  the  plalntlfl 
becanse  of  the  failure  of  the  defendant  to 
remove  the  "early  bloom  fruit,"  the  only 
issue  submitted ;  but,  tf  it  was  Intended  that 
that  sum  should  be  recovered  over  and  above 
the  amount  of  $750  which  the  plaintiff  has 
In  his  hand  belonging  to  the  defendant,  then 
we  regard  the  verdict  as  excessive  to  that 
amount. 

[4]  So  acimg  under  authority  of  section 
1707  of  the  General  Statutes  of  Florida, 
which  empowers  this  court  to  give  such  Judg- 
ment as  the  court  below  ought  to  have  given, 
or  as  it  may  aK>eiar  according  to  law,  we 
will  give  the  plaintUT  below  the  option  to 
retain  his  Judgment  If  he  will  enter  a  fur- 
ther remittitur  of  $260  as  of  the  date  of  the 
Judgment,  thus  making  full  restitution  to  the 
defendant  (»  account  of  the  $750  belonging 
to  it  in  the  hands  of  the  plaintlfT.  See  Flori- 
da Ry.  &  Nav.  Co.  v.  Webster,  28  Fla.  394, 
5  South.  714. 

It  is  ordered  that  the  Judgment  for  $500 
stand  as  of  the  date  It  was  rendered  If  the 
plaintiff  enter  a  further  remittitur  of  |250, 
but  tliat,  falling  to  do  this  within  30  days 
after  the  mandate  of  this  court  is  received 
by  the  clerk  of  the  circuit  court,  the  judg- 
ment is  reversed,  and  a  new  trial  granted. 

BROWNE,  C.  J.,  and  TAYLOR,  WHIT- 
FIELD, and  WEST,  JJ.,  concur. 
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McCANN  St  al.  V.  WARE. 
(Supreme  Court  of  Florida.    Dec.  8, 1920.) 

(Syllahut  Iv  tli»  Court.) 

1.  Speclflo  performance  «=sl6— Not  granted  to 
vendor  not  oiTeriDg  eompensatlon  for  out- 
standing Interest. 

Specific  performance  of  a  contract  for  the 
sale  of  lands  will  not  be  granted  in  a  case  where 
the  vendor  is  the  actor  demanding  the  remedy 
without  compensation  for  an  outstandmg  right 
in  the  lands  to  the  extent  of  an  undivided  half 
interest  in  third  persons. 

2.  Speoillc  performance  4=>95  —  Not  decreed 
where  vendor  has  no  title,  though  vendee  ao- 
qnlres  title  from  another  source. 

A  vendor  in  a  contract  for  the  sale  of  lands, 
who  has  no  title  to  the  lands  at  the  time  of  the 
contract  made,  and  such  land  is  afterwards  ac- 
quired partly  by  the  vendee  to  such  contract 
from  another  source  and  under  circumstances 
which  would  not  preclude  him  from  the  favora- 
ble conaideration  of  a  court  of  equity,  and  part- 
ly by  a  third  person,  is  not  entitled  to  a  decree 
in  equity  requiring  the  vendee  to  pay  the  full 
purchase  price  for  the  half  interest  held  by  him, 
upon  the  theory  that  such  interest  is  held  in 
trust  for  the  complainant  vendor. . 
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Appeal  from  Circuit  Court,  De  Soto  Coun- 
ty; John  S.  Edwards,  Judge. 

Suit  by  Nellie  O.  Ware  against  J.  J.  Mo- 
Cann,  John  H.  Treadwell,  and  another,  to 
establish  a  trust  and  for  specific  performance. 
From  a  decree  dismissing  the  bill  as  to  de- 
fendant Treadwell,  defendants  appenl.  Af- 
firmed as  to  dismissal  against  defendnnt 
Treadwell,  and  reversed  in  other  respects, 
with  directions  to  dismiss. 

Brown  &  Jones,  of  Arcadia,  for  appellants. 
Leltner  &  Leitner,  of  Arcadia,  for  appellee. 

ELLIS,  3.  The  appellee,  NeUie  O.  Ware, 
exhibited  her  bill  In  chancery  In  the  circuit 
court  for  De  Soto  county  against  J.  J.  Mc- 
Cann,  Jobn  H.  Treadwell,  and  the  Acltn» 
Farms,  a  corporation,  praying  that  the  title 
to  certain,  lands  in  that  county  claimed  by 
Treadwell  and  the  Acllne  Farms  and  acquired 
from  the  estate  of  Jacob  Edwards  be  held 
in  trust  for  the  use  of  complainant,  and  that 
the  defendant  McCann  be  decreed  to  specif- 
ically perform  his  contract  with  complainant 
for  the  purchase  of  the  lands.  The  bill  al- 
leges that  In  March,  1911,  the  complainant 
owned  the  lands  described  in  the  bill,  and 
that  she  and  McCann  entered  Into  a  written 
agreement  whereby  she  agreed  to  Sell  and  Mc- 
Cann agreed  to  purchase  the  land  for  a  cer- 
tain consideration  named  in  the  agreement; 
that  there  were  some  defects  In  the  complain- 
ant's title,  consisting  of  an  "apparent  doud" 
upon  her  title  in  an  "outstanding  title  In  the 
estate  of  Jacob  Edwards,"  and  that  "these 
defects"  it  was  necessary  to  remove  before 
McCann  would  accept  complainant's  title; 
that  it  was  not  agreed  who  would  undertake 
to  remove  the  defects  in  complainant's  title, 
but  that  both  of  them,  complainant  and  Mc- 
Cann, "proceeded  at  once  to  perfect  the  title" 
by  "endeavoring  to  obtain  deeds  from  the 
said  estate  of  Jacob  Edwards";  that  McCann 
emploj^ed  J.  H.  Treadwell  to  obtain  quitclaim 
deeds  from  the  "estate"  of  Jacob  Edwards; 
that  Treffdwell  took  the  title  from  the  heirs 
of  Jacob  Edwards  in  the  name  of  himself  and 
Albert  Dewey,  but  that  it  was  known  to  all 
the  parties  that  "this  said  deed  from  the  es- 
tate of  the  said  Jacob  Edwards"  was  ob- 
tained to  perfect  the  title  of  complainant; 
that  Dewey,  an  officer  of  the  Acline  Farms, 
conveyed  the  land  to  that  corporation;  that 
McCann  was  secretary  and  treasurer  of  the 
corporation,  and  tliat  all  the  parties  to  the 
transaction  had  full  knowledge  of  the  com- 
plainant's title,  and  that  the  deeds  obtained 
from  the  Edwards  heirs  were  for  her  benefit ; 
that  when  the  title  of  complainant  was  per- 
fected in  this  manner  she  offered  to  comply 
with  her  contract  with  McCann,  who  declined 
to  carry  out  the  contract  on  his  part.  The 
bUl  contains  a  paragraph,  in  which  It  Is  al- 
leged that,  as  Treadwell  was  attorney  for 
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McOann,  and  as  McCann  and  Dewey  were 
stockbolders  and  officers  of  the  Acllne  Famu, 
Treadwell  and  the  Acllne  Farms  held  the 
Edwards  title  to  the  lands  In  trust  for  the 
complainant 

The  defendants  answered  >  separately. 
Treadwell  In  his  answer  denied  the  com- 
plainant's ownership  of  the  lands,  and. aver- 
red that  the  complainant's  claim  of  owner- 
ship arose  in  the  following  manner:  In  1S95 
the  Florida  Commercial  Company  conveyed 
to  J.  S.  Sandlin,  who  in  October  of  that  year 
conveyed  to  W.  B.  Ware;  that  In  1911  Ware 
was  declared  a  bankrupt  J.  H.  Porter  was 
api)olnted  trustee,  who  reported  to  the  court 
that  the  land,  which  was  wild  land,  belonged 
to  Nellie  G.  Ware;  that  she  had  purchased 
It  from  the  true  owner;  that  the  bankrupt's 
title  was  Invalid,  but  constituted  a  cloud  on 
the  title  of  NelUe  G.  Ware;  that  by  order  of 
the  referee  the  trustee  sold  the  land  to  Nellie 
O.  Ware  for  $60.  It  is  averred  that  at  the 
time  Porter  as  trustee  filed  his  report  or  pe- 
tition to  the  court  N^lle  G.  Ware  had  no 
title  to  the  land,  either  legal  or  equitable,  nor 
did  the  estate  of  the  bankrupt  W.  R.  Ware 
have  any  Interest  or  title  in  or  to  the  land; 
that  the  Florida  Commercial  Company,  Sand- 
lin's  grantor,  never  bad  any  title ;  that  It  be- 
longed to  the  heirs  of  Edwards  and  the  Flori- 
da Southern  Railroad  Company,  from  whom 
the  defendant  and  Adine  Farms  bought  it 
without  notice  of  any  Interest  claimed  by  the 
complainant  The  answer  denied  that  he  had 
any  knowledge  of  the  contract  between  Mc- 
Cann and  complainant  or  any  notice  of  n^o- 
tlatlons  between  them,  until  after  he  had 
acquired  his  interest.  The  answer  then  con- 
tinues, with  a  full  statement  of  the  defend- 
ants' connection  with  the  transaction,  which 
amounted  to  a  complete  denial  of  all  allega- 
tions in  the  bill  connecting  talm  with  the 
transaction  as  McCann's  attorney,  and  prays 
that  the  deed  held  by  complainant  be  de- 
clared to  be  a  doud  upon  bis  title. 

The  Adine  Farms  answered,  denjing  the 
complainant's  ownership  of  the  land,  made 
the  same  averments  as  to  title  as  were  con- 
tained In  Treadwell's  answ^,  averred  that 
it  had  no  notice  of  any  title  In  complainant 
and  denied  McCann's  authority  to  make  any 
such  contract  with  complainant  in  the  de- 
fendant's b^alf.  The  answer  contained  a 
demurrer  to  the  bill  for  want  of  equity,  and 
that  It  is  repugnant  to  the  written  instru- 
ment attached  to  It  and  upon  which  the  suit 
rests. 

The  court  overruled  the  demurrer. 

J.  J.  McCann  answered  the  bill,  in  whidi 
be  denied  the  complainant's  ownership  of 
the  land,  and  averred  that  the  title  was  In 
the  heirs  of  Edwards  and  In  the  Florida 
Southern  Railroad  Company  from  whom 
Treadwell  and  the  Adine  F^rms  acquired  It 
•without  notice  of  complainant's  daim  ;  denies 
the  contract  for  the  purchase  of  the  land 


from  Nellie  G.  Ware;  denies  knowledge  of  any 
effort  to  obtain  the  Edwards'  title,  or  that 
the  parties  understood'  that  it  would  be  ob- 
tained for  the  benefit  of  complainant ;  denied 
that  he  knew  complainant,  or  had  ever  met 
or  had  any  acquaintance  vrith  her;  denied 
that  he  employed  Treadwell  to  obtain  the 
Edwards'  title,  and  averred  Treadwell's  con- 
nection with  the  transaction  as  the  latter  had 
averred  it  to  be  In  his  answer.  The  answer 
denied  that  the  Acllne  Farms  took  title  from 
Dewey  with  any  knowledge  of  complainant's 
daim,  or  that  the  complainant  ever  offered 
to  him  a  suffldent  deed  to  convey  the  prem- 
ises to  him  In  accordance  with  the  terms 
of  the  pretended  contract  There  was  a 
demurrer  Incorporated  in  this  answer  upon 
the  same  grounds  as  that  In  the  answer  of 
the  Acllne  Farms.  This  demurrer  was  also 
overruled. 

Testimony  was  taken  before  a  master  and 
report  made  In  August  1917.  Final  decree 
was  entered  September  28,  1918;  the  chan- 
cellor finding  the  equities  to  be  with  the  com- 
plainant^-ithat  Treadwell  bought  the  land 
without  notice  of  the  contract  between  com- 
plainant and  McCann;  that  the  Acllne  Farms 
took  a  half  interest  in  the  land  with  full 
notice  of  such/contract  whldi  should  be  specif- 
ically performed;  that  the  complainant  was 
the  owner  in  fee  simple  of  an  Indlvlded  half 
Interest  in  the  land,  and  had  tendered  a  good 
and  sufildeut  deed  of  conveyance  thereof  to 
the  defendant  McCann,  and  decreed  that  he 
should  accept  the  deed  and  pay  the  full  con- 
tract price  for  the  complainant's  Interest 
whldi  she  was  to  receive  for  the  whole  inter- 
est together  with  interest  on  such  sum  from 
March  31,  1911;  that  in  default  of  such  pay- 
ment execution  should  issue  in  favor  of  the 
complainant  against  McCann  for  the  amount 
of  principal  and  Interest  and  costs.  The  bill 
was  dismissed  as  to  Treadwell  without  prej- 
udice ;  that  the  Acllne  Farms  held  an  undi- 
vided half  Interest  In  the  land  for  the  use 
of  the  complainant  From  this  decree  the 
defendants  appealed. 

The  alleged  contract  which  was  the  basis 
of  this  suit  purports  to  have  been  entered  In- 
to between  Nellie  G.  Ware,  a  widow,  of  the 
county  of  Fulton  In  the  state  of  Georgia,  and 
X  J.  McCann  of  De  Soto  county,  Fla.  It  is 
redted  that  Mrs.  Ware  had  proposed  to  sell 
to  McCann  two  tracts  of  land  in  De  Soto 
county,  aggregating  1,202  acres,  more  or 
less,  for  the  sum  of  $7,600.  The  land  was 
described  as  follows:  All  of  section  5,  town- 
ship 42  south,  range  23  east,  containing  642 
acres,  more  or  less,  and  the  east  half  and 
east  half  of  west  half  and  northwest  quarter 
of  northwest  quarter  and  southwest  quarter 
of  southwest  quarter  of  section  33,  township 
41  south,  range  23  east  containing  660  acres 
more  or  less.  That  McCann  had  raised  a 
question  as  to  the  title  to  the  land  In  section 
33.   It  was  therefore  agreed  that  Mrs.  Ware 
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wDoM  execnte  a  de«d  to  McCaim,  oooTeyiug 
tbe  land  In  aectlon  5  for  tbe  som  of  $4,006, 
whl<ai  deed  waa  to  contain  a  "condition" 
that  Mra.  Waze  wonid  sell  to  lifcCann  "sec- 
tion thlrtr-three  (88)  containing  five  bnndred 
and  aizty  (SOO)  acres  for  the  snm  of  three 
thoooand  and  four  hundred  and  ninety-four 
($8,484.00)  doUara,  and  the  said  McCann  ac- 
cepts said  deed  contemporaneously  with  tbe 
execution  of  this  contract  with  the  agreement 
fixed  that  be  shall  take  said  land  and  pay 
said  sum  to  said  Mrs.  Ware  upon  the  removal 
of  tbe  present  defects  In  the  title  to  said  sec- 
tion thirty-three  (33)."  This  contract  seems 
to  have  been  witnessed  by  J.  B.  Sandlin  and 
two  others,  and  the  execution  tbereof  ac- 
knowledged by  McC3ann  before  Sandlin  as  a 
notary  public. 

It  was  for  tbe  enforcement  of  this  contract 
in  so  far  only  as  it  applies  to  the  lands  in 
section  88  that  the  suit  was  begun. 

[1]  We  think  the  decree  was  erroneous  for 
several  reasons.  It  is  a  case  in  which  the 
vendor  is  the  actor  demanding  specific  per^ 
formance  of  the  contract  without  compensa- 
tion, although  there  Is  an  outstondlng  right 
to  tbe  extent  of  an  undivided  half  interest 
in  the  land  In  a  third  person,  which  the  court 
found  to  be  the  fact,  and  which  tbe  evidence 
fully  sustains. 

[2]  Now  the  contract  whi6b  was  attadied 
to  tbe  bill  as  an  exhibit  and  made  a  part  of 
the  bill  of  complaint  contemplates  tbe  con- 
veyance by  the  complainant  of  a  good  title  to 
the  entire  interest.  At  the  time  the  contract 
was  executed  tbe  vendor  was  not  In  a  posi- 
tion to  comply  with  it  because  of  tbe  ac- 
knowledged "defects,"  so-called.  In  her  title. 
Tbe  vendee  McCann  did  not  agree  to  accept 
such  title  as  tbe  vendor  bad,  but  agreed  to 
buy  tbe  land  at  the  price  agreed  "upon  the 
remoral  of  the  present  defect^"  in  the  vendor's 
title.  It  appears  from  the  evidence  in  the 
case  that  tbe  vendor  bad  no  title  to  the  lands; 
that  It  was  held  entirely  by  third  persons; 
that  It  was  acquired  by  persons  with  whom 
tbe  defendant  was  associated  In  business,  but 
under  such  circumstances  that  one  of  them, 
the  defendant  Treadwell,  acquired  the  title 
to  an  undivided  half  Interest  without  any 
knowledge  of  the  contract  alleged  to  have 
existed  between  ttie  complainant  and  Mc- 
Cann. In  this  statement  we  do  not  mean  to 
suggest  tbat  knowledge  by  Treadwell  of  the 
existence  of  tbe  contract  would  have  de- 
stroyed his  good  faith  In  the  transaction,  be- 
cause be  acquired  his  interest  from  persons 
who,  Indepoidently  of  Mrs.  Ware  and  McCann, 
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held  the  title  to  the  property  and  bad  a  il^t 
to  convey  it  This  Is  also  tme  as  to  the  defend* 
ant  Acllne  Farms,  which  acquired  the  remain- 
ing undivided  half  Interest.  This  was  ac- 
quired through  the  agency  of  Mr.  Sandlin  and 
Mr.  Dewey,  the  latter  being  the  president  of 
tbe  Acllne  Farms,  of  wbidi  McCann  was  a 
stockholder,  and  the  former  who  was  also  a 
stockholder  and  the  person  who  acted  for  Mc- 
Cann In  tbe  transaction  with  Mrs.  War&  But 
these  facts  did  not  place  McCann  In  a  situ- 
ation which  would  deny  blm  the  favorable 
consideration  of  a  court  of  equity,  to  which 
application  is  made  for  the  specific  perform- 
ance of  the  contract  Yet  tbe  court  by  its 
decree  ordered  tbe  enforcement  of  tbe  con- 
tract against  the  vendee  without  any  regard 
to  the  vendor's  entire,  not  partial,  failure  of 
title,  compelling  McCann  the  vendee  to  take 
an  undivided  half  Interest  held  by  the  cor- 
poration, erroneously  decreed  to  be  held  in 
trust  for  the  complainant  and  to  pay  the  full 
price  as  agreed.  Under  ordinary  circum- 
stances where  the  vendor  has  something  to 
give,  but  less  than  what  he  contracted  to 
give,  such  course  is  extremely  unjust  and 
inequitable.  See  Pomeroy's  Oontracts,  Spe- 
dflc  Performance  (2d  Bd.)  |  434. 

In  the  case  at  bar  tbe  purchaser,  McCann, 
was  not  only  unwilling  to  take  a  partial  Inter- 
est but  denied  that  tbe  vendor  has  any  inter- 
est or  title  whatsoever  to  convey.  The  dian- 
cellor  found  that  the  complainant  bad  only 
an  undivided  half  Interest  and  tbat  was  held 
In  trust  by  tbe  Acllne  Farms  for  her  benefit 
This  finding  we  think  was  erroneous,  being 
wholly  unsupported  by  the  evld«ice,  yet  tbe 
decree  requires  McCann  to  accept  that  Inter- 
est pay  the  full  price  agreed  to  be  paid  for 
the  entire  interest  and  to  pay  Interest  on 
that  amount  at  8  per  cent  per  annum  from 
the  date  of  tbe  contract  when  confessedly 
by  all  parties  the  voidor  could  not  have 
conveyed  a  good  title  to  any  Interest  what- 
soever In  the  land. 

The  decree  In  so  far  as  It  orders  a  specific 
performance  of  the  contract  is  erroneous  up- 
on its  face;  It  reste  upon  no  equitable  ground 
or  consideration;  It  is  unsupported  by  any 
evidence^  In  so  far  as  it  decrees  a  dismissal 
of  the  bill-  against  Treadwell  it  Is  correct 
and  Is  hereby  affirmed;  in  all  other  respects 
It  is  reversed,  wltb  direction  to  dismiss  the 
bill. 


BROWNB,  0.  J.,  and  TAT1X3B,  WHIT- 
FIELD,  and  WBST,  JJ.,  concur. 
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McQUAOGE  V.  STATE. 

(Snpreme  Court  of  Florida.     Not.  SO,  1920.) 

IBvUalnu  by  th«  Court.) 

1.  Criminal  law  <9=3 1 186(4)— Conviction  not  ra« 
veraed  for  technical  error  in  evidenoe. 

A  jad^ment  of  conviction  \riU  not  be  re- 
yersed,  even  if  technical  errors  have  been  com- 
mitted in  ralings  on  questions  of  the  admissi- 
bility of  evidence,  or  in  charges  given  or  refas- 
ed,  or  in  other  matters  of  procedare,  where  the 
evidence  of  guilt  is  clear  and  no  fundamental 
rights  of  the  defendant  have  been  violated. 

2.  StatatM  panlshlng  Issuance  of  eheoks  agalnet 
Insufflolent  funds  assumed  valid. 

Chapter  7263,  Acta  1917,  Laws  of  Florida, 
and  prior  statutes  of  a  similar  character  have 
in  several  cases  been  assumed  tj  this  court  to 
be  valid  and  enforceable  and  a  sufficient  basis 
for  a  criminal  prosecution  against  persons  al- 
leged to  have  violated  the  provisions  of  such 
statutes. 

3.  False  pretenses  ®=92— Statute  punishing  !•• 
suanoe  of  checks  against  Insufflolent  fund* 
held  not  dearly  Invalid. 

Even  if  It  should  be  held  that  the  rule  ob- 
tains in  this  state  which  permits  the  question 
•f  the  coustitutioDality  of  a  statute  upon  which 
a  criminal  prosecution  is  based  to  be  raised  for 
the  first  time  in  the  appellate  court,  it  is  not  so 
dearly  made  to  appear  that  the  statute  which 
is  the  basis  of  the  prosecution  in  this  case  is 
in  contravention  of  any  designated  provision  of 
the  Constitution  as  to  warrant  a  holding  that 
the  statute  is  invalid. 

Error  to  Circuit  Court,  Jackson  County; 
G.  L.  Wilson,  Judge. 

D.  R.  McQuagge  was  convicted  of  issuing 
a  check  against  insuflicient  funds,  and  be 
brings  error.    Affirmed. 

Jefferson  D.  Stephens,  of  Marianna,  for 
plaintiff  in  error. 

Van  C.  Swearlngen,  Atty.  Gen.,  and  Worth 
W.  Trammell,  Asst.  Atty.  Gen.,  for  the  Stat& 

WEST,  J.  The  writ  of  error  in  this  case 
was  taken  to  a  Judgment  of  conviction  of  de- 
fendant upon  a  charge  of  issuing  a  check  to 
another  in  payment  for  certain  -goods  and 
chattels,  the  title  and  possession  of  which 
were  thereupon  transferred  to  him  upon  the 
faith  of  the  payment  of  such  check;  the  said 
defendant  not,  at  tne  time  of  issuing  and  giv- 
ing said  check  or  the  presentation  of  the 
same,  having  sufficient  money  on  deposit  in 
the  bank  on  which  it  was  drawn  and  to  which 
it  was  presented  to  pay  the  same,  nor  within' 
24  hours  after  written  notice  of  the  presenta- 
tion and  nonpayment  of  such  check  making 
full  restitution  by  returning  the  goods  and 
chattels  recdved  therefor. 

There  are  a  number  of  assignments  of  er- 


ror based  upon  rulings  admitting  evidence  oa 
behalf  of  the  state  and  refusing  to  admit 
certain  proffered  evidence  on  behalf  of  de- 
fendant, and  upon  certain  instructions  given 
by  the  court  to  the  Jury  and  the  refusal  of 
the  court  to  give  certain  other  instrnctlons  re- 
quested on  behalf  of  defendant 

To  discuss  the  various  questions  raised 
would  consume  considerable  time  without 
any  corresponding  benefit  Nothing  is  con- 
tained in  any  of  them  which  may  not  be  de- 
temined  by  the  application  of  well-settled 
principles,  and  we  have  been  tinable  to  dis- 
cover in  any  of  the  rulings  complained  of 
any  error  which  may  be  regarded  as  so  prej- 
udicial to  the  defendant's  rights  as  to  re- 
quire a  reversal  of  the  Judgment. 

[1]  The  rule  In  this  Jurisdiction  is  that  a 
Judgment  of  conviction  will  not  be  reversed, 
even  if  technical  errors  have  been  committed 
in  the  rulings  cm  questions  of  the  admis- 
sibility of  evidence,  or  in  charges  given  or 
refuscid,  or  in  other  matters  of  procedure, 
where  the  evidence  of  guilt  is  clear  and  no 
fundamental  rights  of  the  defendant  were 
violated.  Dixon  v.  State,  79  Fla.  686,  84 
South.  641;  Settles  t.  State,  75  Fla.  290,  73 
South.  287;  Seymoqr  et  aL  ▼.  State,  66  Fla. 
133,  63  South.  7.  There  is  ample  evidenoe 
In  the  record  to  support  the  verdict  of  con- 
viction, and  the  various  questions  raised 
upon  the  rulings  of  the  trial  court  complained 
of  may  be  disposed  of  by  an  application  of 
this  rule  adversely  to  defendant 

[2,  31  It  is  contended  in  the  brief  in  behalf 
of  defendant  that  the  statute  (chapter  7263, 
Acts  1917,  Laws  of  Florida)  upon  which  the 
prosecution  is  predicated  Is  unconstitutional. 
So  far  as  the  record  discloses,  this  question 
was  not  directly  presented  to  and  passed 
upon  by  the  trial  court,  and,  while  not  di- 
rectly considered,-  this  court  has  in  several 
cases  assumed  that  the  statute  is  valid  and 
enforceable.  Wolfe  v.  State,  76  Fla.  168, 
79  South.  449,  L.  R.  A.  igiSF,  9S0;  Denton 
V.  State,  66  Fla.  87,  62  South.  914;  Whitney 
▼.  State,  (a  Fla.  63,  58  South.  230;  Ryan  v. 
State,  60  Fla.  25,  63  South.  44S.  And  even 
if  it  should  be  held  that  the  rule  obtains  in 
this  state  which  permits  the  question  of  the 
constitutionality  of  a  statute  upon  which  a 
criminal  prosecution  is  based  to  be  raised 
for.  the  first  time  In  the  appellate  court,  it 
is  not  so  clearly  made  to  appear  that  the 
statute  which  is  the  basis  of  the  prosecution 
in  this  case  is  in  contravention  of  any 
designated  provision  of  the  Constitution  as 
to  warrant  a  holding  that  the  statute  is  in- 
valid. 

No  error  having  been  made  to  appear,  the 
Judgment  will  be  affirmed. 

TAYLOR,  WHITFIELD,  and  ELLIS,  JJ, 
concur. 
BROWNE,  O.  J.,  concurs  in  result 
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(80  Fla.  718) 

ROBINSON  V.  STATE. 

(Supreme  Court  of  Florida.    Nor.  2T,  1020.) 

(SvlUbmt  Iv  *h»  Court.) 

1.  Criminal  law  ^ssl  168(2)— Exemption  of  wit- 
■ess  from  rale  excluding  all  witnesses  held 
within  discretion  of  trial  court. 

The  matter  of  exemptint;  or  refusing  to 
exempt  a  witness  from  the  operation  of  a  role 
exdnding  all  witnesses  from  presence  in  the 
eonrtroom  during  the  trial,  until  they  are  in- 
dividually called  to  testify,  is  largely  within 
the  discretion  of  the  triid  court,  and  is  not 
cause  for  reversal,  unless  the  discretion  is 
flagrantly  abused,  to  the  patent  prejudice  of 
the  party  complaining  of  the  ruling. 

2.  Witnesses  «=>345(l)— Conviction  of  wltnesa 
of  fliims  admissible  to  affect  oredlbllity. 

Under  the  provisions  of  section  1097,  Be- 
Tised  Statutes  of  1802,  evidence  of  the  conric- 
tion  of  a  witness  of  any  crime  is  admissible 
to  affect  his  credibility,  and  it  is  error  to  ex- 
clude such  evidence  from  consideration  by  the 
JniT. 

8.  Criminal  law  «s>656(5)— Remark  by  oonrt 
to  witness  held  erroneous,  as  exproMly  ques- 
tioning his  credibility. 
At  the  beginning  of  the  examination  of  S 
witness  for  the  defendant,  the  trial  court  soik 
sponte   remarked   to   such   witness:     "Let  me 
warn  you  Mr.  Burlse  that  you  answer  just  such 
questions   as   you   are    asked   and    no    more." 
This  was  error,  since  it  tended  to  be  an  ex- 
press questioning  by  the  court  of  the  credibility 
of  the  witness. 

(Additional  Byttahui  hv  Editorial  Staff.) 

4.  Homicide  9=3l74(l)— Evidence  of  search  for 
knife  by  third  party  on  scene  of  killing  held 
not  Irrelevant. 
In    a    manslaughter    prosecution,    evidence 
that  a  third  party,  who  had  been  present  at  the 
commiBsion   of   the    offense,   appeared   on   the 
scene  of  the  homicide  early  the  next  morning, 
looking  for  a  knife,  and  that  he  looked  for  the 
knife   at  a  certain   place   and  stayed   there  a 
good  while,  held  erroneously  excluded  as  irrel- 
evant. 

Error  to  Circuit  Conrt,  Jackson  County;  O, 
L.  Wilson,  Judge. 

Susie  Robinson  wan  convicted  of  man- 
slaughter, and  she  brings  error.  Beversed, 
and  new  trial  ordered. 

John  H.  Carta,  of  Marianna,  for  plaintiff 
In  error. 

Van  C.  Sweartngen,  Atty.  Qen.,  and  D.  Stu- 
art Glllis,  Asst  Atty.  Gen.,  for  the  State. 

TAYLOR,  J.  The  plaintiff  In  error,  here- 
inafter referred  to  as  the  defendant,  was 
tried,  convicted,  and  sentenced  to  10  years' 
Imprisonment  in  the  penitentiary  for  the 
crime  of  manslaughter  in  the  circuit  court  of 
Jacksmi  county,  and  by  writ  of  error  brings 
this  Judgment  here  for  review. 
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(ST  So.) 

At  the  trial,  after  the  witnesses  for  th'e 
state  and  the  defense  had  been  put  under  the 
rule  excluding  them  from  the  courtroom  until 
Individually  called  to  testify,  the  defendant's 
counsel  moved  the  court  to  exempt  one  of  his 
witnesses  from  the  rule,  and  that  sucQ  wit- 
ness, who  had  been  the  foreman  of  the  coro- 
ner's Jury  that  investigated  the  homicide,  be 
allowed  to  remain  in  court  with  defendant's 
counsel,  to  inform  him  of  any  discrepancies 
between  the  evidence  of  any  of  the  state's 
witnesses  as  deposed  at  the  coroner's  hearing 
and  their  testimony  at  the  final  trial,  but  the 
court  denied  this  motion,  and  this  ruling  con- 
stitutes the  first  assignment  of  error. 

[1]  The  matter  of  exempting  or  refusing  to 
exempt  a  witness  from  the  operation  of  the 
rule  excluding  witnesses  from  remaining  in 
the  courtroom  during  the  trial  of  a  case  until 
they  are  Individually  called  to  testify  is  large- 
ly within  the  discretion  of  the  trial  court,  and 
is  not  cause  for  reversal,  unless  the  discretion 
is  flagrantly  abused,  to  the  patent  prejudice 
of  the  party  complaining  of  the  ruling.  Some 
courts  hold  that  this  discretion  is  not  review- 
able. McGuff  V.  State,  88  Ala.  147,  7  South. 
35,  16  Am.  St.  Rep.  25;  Barnes  v.  State,  88 
Ala.  204,  7  South.  38,  16  Am.  St.  Rep.  48; 
McGIellan  ▼.  State,  117  Ala.  140,  23  South. 
653 ;  Shaw  ▼.  State,  102  Ga.  660,  29  S.  E.  477. 
But  we  prefer  the  rule  as  announced  by  those 
courts  that  hold  that  It  is  a  matter  largely 
within  the  Judicial  discretion  of  the  trial 
court,  and  that  its  action  In  that  respect  will 
not  be  reversed,  unless  It  Is  made  to  appear 
that  the  discretion  was  improperly  exercised, 
and  that  it  operated  to  the  prejudice  of  the 
party  complaining  of  It  Jackson  v.  Common- 
wealth, 96  Va.  107,  30  S.  E.  452.  There  was 
no  such  abuse  of  the  discretion  here,  and 
there  is  no  showing  that  the  ruling  complain- 
ed of  resulted  In  any  prejudice  to  the  defend- 
ant On  the  contrary,  the  defendant  an- 
nounced that  he  would  not  call  as  a  witness 
the  party  that  he  desired  to  be  exempted  from 
the  rule,  upon  which  announcement  the  court 
permitted  such  party  to  remain  in  the  court- 
room during  the  trial  to  assist  the  defendant 
and  her  counsel  in  the  matters  suggested  as 
a  reason  for  his  exemption  from  the  rule,  and 
such  party  was  not  called  as  a  witness ;  and 
alleged  discrepancies  between  the  evidence  of 
one  witness  for  the  state  and  bis  testimony 
before  the  coroner's  inquest  was  attempted  to 
be  proved  by  another  member  of  the  coroner's 
Jury. 

The  second  assignment  of  error  involves  a 
ruling  of  the  court  exempting  a  deputy  sherilt 
from  the  rule  excluding  the  witnesses  from 
the  courtroom.  There  is  no  error  here. 
What  has  been  said  above  as  to  the  first  as- 
signment applies  equally  to  this  second  as- 
signment No  harm  is  apparent  to  the  de- 
fendant from  the  ruling. 

The  third  error  assigned  Is  the  refusal  of 
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tin  court  to  permit  one  A.  J.  McMullen,  an 
out^der,  to  remain  within  the  bar  of  the 
conrtroom  during  the  trial.  We  think  from 
what  is  shown  by  the  record  that  the  court 
♦)elow  might  very  well  have  permitted  this 
party  to  have  remained  within  the  bar 
with  the  defendant's  counsel,  but  the  court 
may  have  had  good  reasons  for  his  ruling 
that  are  not  disclosed  by  the  record,  and  we 
can  see  no  substantial  harm  to  the  defendant 
from  the  ruling.  If  error,  it  certainly  Is  not 
reversible  error. 

[2]  After  a  witness  for  the  state  had  testi- 
fied In  substance  that  he  and  all  the  rest  of 
the  crowd  who  were  at  the  scene  of  the  mei€e 
wherein  the  homicide  was  committed  had 
Xteea  convicted  and  fined  in  a  Justice's  court 
at  Sneads,  the  state  attorney  asked  him  the 
following  question:  "They  had  all  of  you  up 
for  disorderly  assembly,  didn't  they?"  Coun- 
sel for  the  defendant  then  objected  to  the 
state  attorney  asking  what  they  were  up  for, 
on  the  ground  that  the  state  attorney  had  o^ 
Jected  to  bis  asking  the  same  question. 
Thereupon  the  court  said  that  he  thought  it 
all  to  be  immaterial,  and  Instructed  the  Jury 
to  disregard  any  evidence  of  any  conviction 
at  Sneads.  To  this  ruling  exception  was  duly 
taken,  and  it  is  assigned  as  the  fourth  error. 
This  ruling  was  error.  tJnder  the  provisions 
of  chapter  4966,  Laws  of  Florida,  approved 
April  30,  1901,  it  is  provided  that— 

"No  person  sliall  be  disqualified  to  testify 
••  a  witness  in  any  conrt  of  this  state  by  rea- 
son of  conviction  of  any  crime  except  perjury, 
but  that  his  testimony  shall  be  received  in  evi- 
dence, imder  the  rules  as  any  other  testimony: 
Provided,  however,  that  evidence  of  such  con- 
viction may  be  given  to  affect  the  credibility  of 
the  said  witness,  and  that  such  conviction  may 
be  proved  by  questioning  the  proposed  witness, 
or  if  he  deny  it,  by  producing  a  record  of  bis 
conviction." 

See  section  1097,  Rev.  Stats.  1882. 
In  the  case  of  Baker  v.  State,  51  Fla.  1,  40 
South.  673,  this  court  has  held: 

"That  under  the  provisions  of  section  1007, 
Revised  Statutes,  the  general  character  of  a 
witness,  who  has  been  convicted  of  any  crime, 
may  be  Inquired  into  to  affect  his  credibility." 

Under  the  statutes  and  decision  referred  to 
the  witness  for  the  state  under  examination 
had  answered  that  he  and  several  others  of 
the  state's  most  Important  witnesBes  had  bem 


convicted  and  fined  for  some  crime,  nils  af- 
fected their  credibility,  and  wa?  properly  ad- 
mitted, and  the  defendant  had  the  right  to 
have  it  considered  by  the  Jury.  And  the  trial 
Judge  erred  in  excluding  it  from  their  con- 
sideration. 

The  fifth  assignment  is  abandoned  here. 

[3]  The  sixth  assignment  is  tliat  the  court 
erred  In  voluntarily  instructing  a  witness  for 
the  defendant  as  follows:  "Let  me  warn  you, 
Mr.  Burke,  that  you  answer  Just  such  ques- 
tions as  you  are  asked  and  no  more."  This 
was  error  also.  Coming  as  It  did  from  the 
bench  voluntarily  at  the  beginning  of  the  wit- 
ness' examination,  it  was  calculated  to  nn- 
press  the  Jury  with  the  Idea  that  the  judge 
thought'  the  witness  was  a  "swift"  one,  and 
that,  therefore,  the  caution  given  to  him  "to 
answer  only '  such  questions  as  were  pro- 
pounded to  him"  was  necessary  to  prevent 
the  witness  from  running  away  with  the 
truth,  and  it  tended  to  be  an  express  ques- 
tioning by  the  court  of  the  credibility  of  the 
witness. 

The  seventh  assignment  is  abandoned  here. 

[4]  The  eighth  assignment  complains  of  the 
ruling  of  the  court  instructing  the  Jury  to 
disregard  the  entire  evidence  of  a  defendant's 
witness,  one  L.  B.  Addison.  TMs  also  was 
error.  The  witness  had  testified  that  one  of 
the  Donald  boys  came  over  to  the  scene  of  the 
homicide  very  early  the  next  morning  after 
the  tragedy  looking  for  a  knife,  and  that  be 
looked  for  the  knife  along  the  west  side  of  the 
road  along  the  Jam  of  the  fence,  end  that  be 
stayed  there  a  good  while.  Several  of  the 
Donald  boys  were  present  at  the  occurrence 
of  the  homicide  according  to  the  evidence  of 
other  witnesses.  We  do  not  agree  with  tbe 
trial  court  that  this  evidence  was  irrelevant 
and  immaterial,  and  it  should  not,  under  tbe 
circumstances  of  the  case,  have  been  exdud- 
ed  from  the  Jury. 

The  ninth  and  last  assignment  of  error 
complains  of  the  denial  of  the  defendant's  mo- 
tion for  a  new  trlaL  As  this  assignment 
involves  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict,  and  as  there  will  have  to  be 
another  trial  of  the  case,  we  refrain  from 
consideration  thereof. 

For  the  errors  found  the  Judgment  of  tbe 
circuit  court  is  hereby  reversed,  and  a  ne\ir 
trial  ordered,  at  the  cost  of  Jackson  county. 

BROWNE,  O.  J.,  and  WHITFIELD,  BLr 
LIS,  and  WEST,  JJ.,  concur. 
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AOIN  •!  al.  V.  GAINESVILLE  PLANINQ  L 
COFFIN  CO. 

(Supreme  Court  of  Florida.    Not.  11,  1920.) 

(8y0ab*»  by  the  Court.) 

1.  MMhantes'  Hens  «s>75(3)  —  Materialman 
must  abow  married  woman'a  kaowledgo  and 
aaaeiit  to  faralablag  of  material. 

The  complainant  in  a  auit  In  equity  who 
aeeka  to  subject  a  lot  which  is  a  married  w«>- 
man'a  aeparate  itatntory  property  to  the  pay- 
ment of  daima  of  the  complainant  as  a  mate- 
rialman vho  is  alleged  to  hare  furnished  such 
material  to  a  contractor  who  erected  a  building 
upon  the  married  woman's  property  must  show 
knowledge  upon  the  part  of  the  married  wo- 
man that  the  material  was  being  famished  by 
the  complainant  and  used  by  the  contractor, 
and  that  she  assented  to  such  furnishing  by 
complainant  aitd  use  of  the  material  upon  the 
conditions  alleged. 

2.  Hnsband  and  wife  «=9ie2  —  Constltntlonal 
provision  held  to  enable  married  woman  to 
asMno  obligations  ohargoable  against  her 
soparato  propsrty. 

SectloB  2  of  attide  11  of  the  Constitution 
of  Florida,  wbldt  prorides,  among  other  things, 
that  a  married  woman's  separate  real  or  per- 
sonal property  may  be  charged  in  equity  and 
sold,  etc,  for  "labor  and  material  used  with 
her  knowledge  or  assent  in  the  construction  of 
buildings,  or  repairs,  or  improvements  upon 
her  property,"  etc.,  removes  from  the  married 
woman  under  'certain  restrictions,  the  common- 
law  disability  of  coverture,  and  to  enable  her 
to  assume  obligations  that  can  be  charged  in 
equity  upon  and  enforced  out  of  her  separate 
property. 

3.  Mechanics'  Hens  «s»6a— Statutory  liens  held 
not  to  apply  to  aeparate  property  of  married 
womea. 

Medumics'  and  materialmen's  liens  provid- 
ed for  under  sections  2189a  to  2211,  Fla.  Comp. 
Laws  1914,  do  not  apply  to  the  separate  prop- 
erty of  married  women. 

Appeal  from  Circuit  Court,  Alachua  Coun- 
ty ;  James  T.  Wills,  Judge. 

Suit  by  the  Oalnesvllle  Planing  &  CofBn 
Company  against  Mary  Bell  Agin  and  hus- 
band. Decree  for  plaintiff,  and  defendants 
appeal.    Reversed,  witb  dlrectiona  to  dismisa. 

IE.  O.  Baxter  and  Robert  B.  Davis,  botb  of 
Gainesville,  for  appellants. 
W.  S.  Broome^  of  OainesvlUe,  for  appellee. 

ELLIS,  J.  This  was  a  suit  in  equity 
brought  by  the  Gainesville  Planing  &  Coffin 
Company  against  Mary  Bell  Agin  and  her 
husband,  Harry  Agin,  to  subject  a  certain  lot 
of  land  In  Waldo,  Fla.,  and  the  house  located 
on  the  said  lot  to  the  payment  of  a  certain 
daim  of  the  complainant  for  lumber  and  ma- 
terial furnished  in  the  construction  of  the 
house.  There  was  a  decree  for  the  plaintiff, 
and  the  defendants  appealed. 
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The  bill  prays  that  a  Uen  be  dedared  up- 
on the  land  and  house  In  favor  of  the  com- 
plainant for  the  lumber  and  material  fur- 
nished; that,  if  the  defendant  Mary  Bell 
Agin  fails  to  pay  the  amount  due  for  the 
lumber  and  material,  the  rents  and  proflta  of 
the  property  be  sequestrated,  or  that  the 
lands  and  tenements  described  in  the  bill  be 
sold  to  pay  the  debt  due  for  the  materials 
furnished  by  complainant  in  the  construction 
of  the  house. 

The  bill  alleges  that  the  described  lot  was 
the  separate  statutory  property  of  Mary  Bell 
Agin ;  that  Harry  Agin,  acting  as  her  agent, 
caused  the  building  to  be  erected;  ttiat  he 
entered  Into  a  contract  with  one  W.  P. 
Whelpley,  a  contractor,  for  the  construction 
of  the  building;  that  the  complainant  fnr- 
nisbed  the  material  to  Whelpley  and  gave 
notice  of  the  fact  to  Harry  Agin;  and  that 
he  and  his  wife  at  the  time  of  receiving  such 
notice  owed  the  contractor  an  amount  in  ex- 
cess <tf  the  indebtedness  due  to  the  complain- 
ant 

The  answer  of  Mary  Bell  Agin  neither  ad- 
mitted nor  denied  her  ownership  of  the  prop- 
erty. It  denied  that  she  caused  the  building 
to  be  erected  and. that  her  husband  acted  as 
her  agent,  but  averred  that  he  on  his  own 
account  caused  the  building  to  be  erected, 
and  for  that  purpose  contracted  with  Whelp- 
ley to  erect  It,  the  latter  to  furnish  all  ma- 
terial and  labor  for  a  certain  sum  of  money 
to  be  paid  by  Harry  Agin;  that  the  com- 
plainant sold  the  materials  to  Whelpley  di- 
rectly, and  not  as  agent  for  the  defendant, 
nor  for  her  use  and  benefit;  that  when 
Harry  Agin  received  the  notice  from  com- 
plainant that  it  had  furnished  material  to 
Whelpley  he  paid  to  the  latter  a  sufficient  sum 
of  money  to  pay  the  debt  claimed  and  for  the 
express  purpose  of  paying  it ;  that  complain- 
ant received  the  money,  but  credited  a  differ- 
ent account  of  Whelpley'su  The  answer  of 
Harry  Agin  was  substantially  the  same. 

There  was  no  evidence  as  to  the  ownership 
of  the  property,  but  the  complainant  must 
obtain  relief,  if  at  all,  upon  the  case  made  by 
Its  bill,  and  that  case  is  one  In  which  the 
separate  statutory  property  of  a  married  wo- 
mantis  sought  to  be  charged  with  a  material- 
man's lien  when  the  materialman  was  not  in 
privity  with  the  owner,  or  a  case  In  whidi 
the  separate  statutory  property  of  a  married 
woman  la  sought  to  be  subjected  in  equity 
Independent  of  the  statutory  Hens  upon  her 
contract  for  its  improvement 

[1]  No  relief  could  be  granted  upon  the 
latter  phase  of  the  case,  because  the  evi- 
dence shows,  and  it  is  uncontradicted,  that 
Harry  Agin  made  a  contract  for  a  stated 
amount  with  W.  P.  Whelpley,  a  contractor 
and  builder,  for  the  erection  of  the  building 
upon  the  lot  described;  that  the  materials 
were  sold  by  complainant  to  Whelpley  and 
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delivered  to  blm  upon  tata  own  account  and 
that  he  was  not  Mrs.  Agln'g  agent;  that  she 
bad  no  contract,  agreement,  or  understand- 
ing, directly  or  indirectly,  with  the  complais- 
ant tor  the  purchase  of  the  material,  nor 
that  ^ther  she  or  her  husband  assumed  lia- 
bility therefor.  There  is  therefore  no  basis 
in  equity  for  relief  against  Mrs.  Agin  upon 
the  theory  that  her  statutory  property  may 
be  subjected  in  equity  to  the  payment  of  obli- 
gations Incurred  by  her  for  its  betterment 
See  Macfarlane  t.  Southern  Lumber  &  Sup- 
ply Co.,  47  Fla.  271,  36  South.  1029. 

[2]  Section  2  of  article  11,  Cwistltution  of 
1885,  provides,  among  other  things,  that  a 
married  woman's  separate  real  or  personal 
property  may  be  charged  in  equity  and  sold, 
or  the  uses,  rents,  and  profits  thereof  se- 
questrated •  *  •  for  "labor  and  materi- 
al used  with  her  knowledge  or  assent  in  the 
construction  of  buildings,  or  repairs,  or  Im- 
proToments  upon  her  property,"  etc.  The 
purpose  of  tills  provision  of  the  organic  law 
is  to  remove  from  married  women  under 
carefully  limited  restrictions  the  common- 
law  disability  of  coverture  In  the  case  speci- 
fied, and  in  such  cases  to  enable  her  to  as- 
sume obligations  that  can  be  charged  in 
equity  upon  and  enforced  out  of  her  sepa- 
rate property.  See  Micou  v.  McDonald,  65 
Fla.  T7e,  46  South.  291 ;  McGill  v.  Art  Stone 
Ckmst.  Co.,  67  Fla.  498.  49  South.  539,  131 
Am.  St.  Rep.  1106;  McMillan  v.  Warren,  69 
Ela.  678,  62  South.  826.  One  of  the  restric- 
tions upon  the  assumption  of  such  obliga- 
tions by  married  women  Is  knowledge  on  her 
part  that  the  material  is  being  furnished 
and  that  she  has  assented  to  it  upon  the  con- 
ditions upon  which  It  is  being  supplied.  This 
much  9f  the  elements  of  a  contract  is  essen- 
tial to  her  assent,  which  must  be  directly 
or  Indirectly  given.  The  cases  above  cited 
which  hold  that  her  separate  property  may 
be  sequestrated  or  sold  in  equity  to  pay  for 
materials  which  she  or  her  husband  as  her 
agent  purchase  for  use  In  construction  of  a 
building  upon  her  property  is  in  accord  with 
the  principle  that  her  obligation  results  from 
a  contract  with  reference  to  her  separate 
property,  but  to  hold  It  may  be  sold  to  sat- 
isfy a  claim  for  materials  in  favor  of  one 
with  whom  there  is  or  was  no  privity  of  con- 
tract with  the  owner  is  to  Ignore  the  re- 
striction tliat  the  material  must  be  fundsbed 
with  her  knowledge  or  assent 

[3]  No  relief  could  be  granted  upon  the 
other  phase  of  the  case,  that  is  to  say,  that  a 
lien  was  created  by  statute  in  favor  of  the 
complainant  because  the  mechanics'  and  ma- 
terialmen's liens  provided  for  by  sections 
2189a  to  2211,  Florida  Complied  Laws  1914, 
do  not  apply  to  the  separate  property  of  mar- 
ried women.  See  Smith  v.  Gauby,  43  Fla. 
142,  80  South.  683;  Macfarlane  v.  Southern 
Lumber  &  Supply  Co.,  supra ;  De  Soto  Nat 
Bank  v.  Arcadia  SUectric  Light  Ice  &  Tele- 


phone Co.,  67  Fla.  891, 48  South.  745,  and  same 
case  reported  in  59  Fla.  479,  62  South.  612. 
Counsel  for  appellee  admits  in  his  brief  that 
it  w^s  never  intended  to  claim  a  material* 
man's  Hen  against  the  property,  but  that  it 
was  Intended  to  get  whatever  benefit  may  be 
derived  from  giving  actual  notice  of  bis 
clients'  rights.  If  Whelpley  owed  the  com- 
plainant for  material  which  the  former  used 
in  constructing  the  house  on  Mrs.  Agln's 
land,  what  right  did  that  give  the  complain- 
ant to  subject  Mrs.  Agln's  land  to  the  pay- 
ment of  Whelpley's  debt?  The  case  of  Thom- 
as Co.  V.  Daugherty,  88  Fla.  305,  67  South. 
105,  does  not  support  the  appellee's  conten- 
tion that  notice  to  the  married  woman  that 
the  materialman  Is  furnishing  material  to 
her  creditor  for  the  building  that  is  being 
erected  is  sufficient  to  charge  her  property. 
In  that  case  the  materialman's  blU  was  dis- 
missed on  final  hearing  and  the  decree  was 
affirmed.  The  court  in  its  opinion  said  that 
the  appellant  did  not  clearly  show  that  any 
conduct  on  the  part  of  the  married  woman 
misled  the  complainant,  or  that  by  Implica- 
tion she  had  knowledge  of  or  did  assent  to 
the  purchase  of  the  material  in  question 
from  the  complainant,  that  she  had  no  con- 
tractual relation  with  the  complainant  did 
not  purchase  the  material,  and  did  not  know 
of  or  assent  to  the  use  of  It  in  the  erection  of 
the  house.  In  this  case,  while  she  bad  no 
contractual  relation  with  the  complainant 
did  not  purchase  the  material  and  did  noth- 
ing to  mislead  the  complainant  and  had  no 
knowledge  of  and  did  not  assent  to  the  pur- 
chase of  the  material.  It  is  nevertheless  con- 
tended that  because  her  husband  received  a 
notice  from  ccHuplalnant  that  it  bad  sold 
to  Whelpley  lumber  and  building  material 
for  "construction  and  use"  in  building  the 
bouse,  and  later  that  Whelpley  had  not  paid, 
and  later  still,  on  October  2,  1913,  that  the 
account  amounted  to  $427.65,  Mrs.  Agln's 
separate  property  is  subject  in  equity  to  be 
sold  In  payment  at  the  bill.  There  was  due 
to  Whelpley  when  the  first  notice  was  re- 
ceived about  $800  or  $900.  The  house  was 
completed  the  last  of  October  or  the  first  of 
November,  1913.  That  is  not  the  meaning  of 
the  term  "with  her  knowledge  or  assent"  as 
used  in  section  2  of  article  11  of  the  Con- 
stitution. Any  person  knows  that  in  con- 
structing a  building  both  material  and  labor 
are  used,  and  when  a  married  woman  lets  a 
contract  for  each  work  she  knows  tttat  ma- 
terials are  to  be  purdiased  and  labor  em- 
ployed, and  of  course  she  assents  thereto. 
She  may  even  have  knowledge  that  her  con- 
tractor is  purchasing  material  from  a  cer- 
tain materialman  and  employing  certain 
persons  as  laborers,  hut  as  between  her  and 
such  persons  there  is  no  privity,  and  she  Is 
not  by  any  statute  required  to  assume  the 
obligation  Incurred  by  her.  contractor.  She 
has  in  this  state  only  the  power  to  make  a 


Digitized  by 


Google 


Fbu) 


LOWBT  ▼.  DOWNINO  MTO. 
(ST  So.) 


00. 


65 


contract  of  a  partlcnlar  character,  but  the 
Mechanic's  Lien  Law  provides  for  a  person- 
al Judgment  against  the  owner,  yet  does  not 
glre  to  the  married  woman  the  power  to 
make  a  contract  upon  which  to  base  the 
judgment.  See  O'Nell  t.  Perdval,  20  Fla. 
937,  51  Am.  Rep.  634.  Subsequent  acts  make 
no  change  In  this  respect  from  the  one  con- 
sidered In  the  Perdval  Case. 

The  decree  of  the  chancellor  Is  reversed, 
with  directions  to  dismiss  the  MIL 

BROWNE,   O.   J.,   and   TAYLOR,   WHIT- 
FIELD, and  WEST,  JJ.,  concur. 


(SO  Fla.  746) 

LOWRY  et  al.  v.  DOWNING  MFQ.  CO.  et  ai. 

(Supreme  Court  of  Florida.     Nov.  29,  1920. 
Beheariog  Denied  Dec.  19,  1920.) 

(SyUahuM  hv  the  Oourt.) 

1.  Isterpleader  4t=3 1— Complainant  mast  have 
■o  Interest  In  litigation;  Mil  of  "Interplead- 
er" defined. 

One  of  the  essential  elements  to  entitle  a 
person  b;  bill  of  interpleader  to  be  discharged 
from  obligation  to  persons  claiming  any  part 
of  a  fund  in  his  hands  who  is  doubtful  as  to 
whom  it  should  be  paid  is  that  he  has  no  inter- 
est in  the  litigation,  and  only  -seeks  to  be  re- 
lieved of  the  danger  of  being  molested  by  the 
conflicting  rights  of  others  among  themselves. 

[Ed.  Note.— For  other  definitions,  see  Words 
•nd  Phrases,  Second  Series,  Interpleader.] 

2.  interpleader  ^=>31,  33— Whers  allegation  of 
amount  In  oomplalnanfs  hands  Is  deoied,  he 
shonld  be  pat  to  proof;  bill  dismissed  on  flnd> 
ing  that  complainant  has  mora  In  bis  hands 
than  alleged. 

If  the  answer  to  a  bill  of  interpleader  de- 
nies the  allegation  in  the  bill  of  tbe  amount  the 
complainant  alleges  that  be  has  in  his  hands 
whldi  he  is  ready  to  turn  over  to  the  court  to 
be  litigated  among  the  defendants,  the  com- 
plainant should  be  put  to  bis  proof  before  the 
ease  is  ready  for  a  decree  as  to  whether  the 
respondents  should  be  required  to  interplead, 
and  if  the  court  finds  that  the  complainant  has 
in  his  hands  a  sum  in  excess  of  the  amount 
which  he  offers  to  pay  into  court,  he  shonld  be 
denied  the  relief  prayed  and  the  bill  dismissed. 

S.  Interpleader  4=>l— Not  maintainable  where 
defendant  contests  and  litigates  claim  set  np 
by  plaintiff. 
There  can  be  no  bill  of  interpleader  or  bill 
in  the  nature  of  a  bill  of  interpleader  when  the 
defendants  contest  and  litigate  with  the  plain- 
tiff himself  as  to  the  vaUdity  and  allowance  of 
a  daim  set  up  by  liimself. 

4.  Interpleader  ^=>3 1— Plaintiff   pnt  to   proof 

when  essential  facts  denied. 

When   the   answer   denies   the   facts  upon 

which  the  bill  depends  ss  a  bill  of  interpleader, 

tbe  plaintiff  is  pnt  to  his  proof  before  the  case 


is  ready  for  a  decree  as  to  whether  the  re- 
spondents should  be  required  to  interplead. 

5.  Interpleader  «s>l— Not  allowed  If  complain* 
ant  has  Interest  other  than  to  bavn  fund  prap- 
eriy  applied. 

If  the  (K>mplalnant  in  a  bill  of  interpleader 
has  an  interest  in  the  litigation  other  than  to 
have  the  fund  properly  applied  or  paid  to  the 
proper  party,  the  interpleader  will  not  be  al- 
lowed. 

6.  Interpleader  ^s I— Complainant  oannot  ad- 
just his  own  claims  and  ask  Intarplsader  as 
to  remainder. 

A  complainant  in  interpleader  cannot  ad- 
just his  own  claims  against  the  matter  in  con- 
troversy, and  ask  tbe  defendants  to  interplead 
as  to  the  remainder. 

7.  Interpleader  $=3t  — If  amount  Is  result  of 
complainant's  adjustment  of  deductions,  de- 
fendant msy  so  allege  and  amount  may  be  In- 
quired Into. 

If  the  amount  brought  into  court  is  not 
the  difference  between  the  payments  and  the 
contract  price,  but  the  result  of  complainant's 
own  adjustment  of  deductions  he  thinks  should 
be  made,  the  defendants  are  entitled  to  show 
that  in  their  answers,  and  while  tbe  amount  is 
not  an  issue  to  be  settled  by  decree  in  a  strict 
interpleader,  it  may  be  inquired  into  to  ascer- 
tain whether  (wmplainant  can  maintain  the  suit. 

8.  Mechanics'  Hens  4=»6 1— Laborers  and  mate- 
rlaimsn  cannot  have  Hen  against  marrlsd  wo- 
men's separate  estate,  when  not  in  privity 
with  her. 

There  can  be  no  lien  against  the  separate 
statutory  property  of  a  married  woman  for  la- 
bor done  or  materials  furnished  by  subcontrac- 
tors in  the  erection  of  a  building  on  her  sepa- 
rate statutory  property,  with  whom  she  was 
not  in  privity. 

Appeal  from  Circuit  Court,  HlUsborougb 
Coimty ;  F.  M.  Robles,  Judge. 

Suit  by  WlUle  M.  Lowry  and  husband 
against  the  Downing  Manufacturing  Com- 
pany and  others.  From  a  decree  against 
plaintiffs,  they  appeal.  Reversed,  with  di- 
rectlona. 

Hilton  8.  Hampton,  of  Tampa,  for  appel- 
lants. 

B.  B.  Drumrlght  and  A.  B.  McMuIlen. 
both  of  Tampa,  for  appellees. 

BBOWNB,  C.  J.  Willie  M.  Lowry,  Joined 
by  her  husband,  S.  M.  Lowry,  brought  bill 
of  Interpleader  against  D.  C.  Walker,  with 
whom  they  had  a  contract  to  furnish  all 
labor  and  material  for  the  erection  and  con- 
struction of  a  dwdllng  house  on  the  separate 
statutory  property  of  WUUe  M.  Lowry,  and 
against  the  other  defendants  who  performed 
labor  and  furnished  material  for  the  erection 
of  the  building.  The  complainants  acknowl- 
edged an  indebtedness  to  Walker  In  the  sum 
of  $684.  The  bill  contained  the  essential 
averments  of  a  bill  of  Interpleader.    Decreea 
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pro  confesso  were  entered  against  tbree  of 
the  defendants,  and  the  others  filed  answers. 
Some  of  the  defendants  denied  the  allega- 
tions of  the  bill  that  $684  represented  the 
balance  due  upon  the  contract,  and  averred 
that  the  complainants  were  Indebted  to  D. 
0.  Walker,  the  contractor,  a  sum  of  money 
in  excess  of  the  amount  alleged  in  the  bill, 
and  that  such  som  equals  or  exceeds  the 
sum  of  $1,500. 

The  answer  of  another  of  the  defendants 
denies  that  $584  is  all  that  is  due  the  con- 
tractor from  the  complainants,  and  avers 
that  the  amount  due  him  is  about  $2,000. 

The  answer  of  D.  O.  Walker,  the  contrac- 
tor, also  denies  that  thet  complainants  are 
Indebted  to  him  only  in  the  sum  of  $684,  but 
avers  that  Willie  H.  Lowry  is  Indebted  to 
him  in  the  sum  of  $1,803,  "less  such  sums  as 
were  necessarily  paid  in  and  about  the  final 
completion  of  the  work,  amoimtlng  to  not 
more  tiian  $60.7 

A  special  master  was  appointed  to  take 
testimony  upon  the  issues  made  by  the  plead- 
ings, and  upon  the  coming  In  of  his  report 
the  chancellor  rendered  his  decree,  in  which 
he  found  Willie  M.  Lowry  to  be  a  married 
woman;  that  the  property  on  which  the 
building  had  been  erected  was  her  statutory 
separate  estate;  ~tbat  the  contract  price  for 
the  construction  of  the  building  was  $8,650; 
and  that  they  had  paid  htm  the  sum  of  $6,- 
847,  leaving  $1,803  In  the  hands  of  the  com- 
plainant.   He  further  found  that — 

The  complainants  had  "not  anstained  thdi 
bill,  nor  shown  themaelvee  to  be  innocent  stake- 
holders of  the  fund  tendered  into  court,  but 
are  claimants  for  certain  credits  as  against  the 
contract  price  for  the  construction  of  said 
building  and  claim  allowance  for  certain  expen- 
ditures which  were  not  part  of  the  contract." 

The  chancellor  thereupon  adjudged  and  de- 
creed that — 

"The  complainant  WiUie  M.  Lowry,  or  some 
one  in  her  behalf,  do  pay  into  tbe  registry  of 
the  court  within  a  space  of  SO  days  from  date 
hereof  the  said  sum  of  $1,871.52,  together  with 
costs  of  this  suit  to  be  taxed  by  the  clerk  of 
this  conrt,  and  in  default  whereof  the  said  snm, 
together  with  costs  to  be  taxed  herein  by  the 
clerk,  is  decreed  to  be  a  specific  lien  and 
charge  against  the  separate  statutory  estate 
of  the  said  complainant  Willie  M.  Iiowry  and 
specifically  against  the  said  premises  hereinbe- 
fore described,  viz.  lots  8  and  9  of  Beach  place, 
according  to  map  of  plat  thereof  on  record  in 
the  ofSce  of  the  clerk  of  the  circuit  court  for 
Hillsborongh  connty,  Fla.,  and  that  the  said 
premises  be  sold  to  satisfy  tiiis  decree." 

A  bin  of  interpleader  Is  defined  to  be: 

"A  hoi  exhibited  where  two  or  more  persona 
severally  daim  the  same  debt,  duty,  or  thing 
from  the  complainant  under  different  titles  or 
ia  separate  interests;  and  he,  not  claiming  any 
title  or  interest  therein  himself,  and  not  know- 
ing to  'irliich  of  the  claimants  he  ought  of  right 


to  render  the  debt  or  duty  or  deliver  the  prop- 
erty, is  either  molested  by  an  action  brought 
against  him  or  fears  that  he  may  safer  injury 
from  their  conflicting  claims,  and  therefore 
prays  that  they  may  be  compelled  to  interplead, 
and  state  their  several  claims  so  that  the  court 
may  adjudge  to  whom  the  matter  or  thing  in 
controversy  belongs."     28  Cyc.  8. 

[1,  2]  One  of  the  essential  elements  to  en- 
title a  person  to  be  discharged  from  obliga- 
tion to  persons  claiming  any  part  of  a  fund 
ia  his  hands  who  is  doubtful  as  to  whom  it 
should  be  paid  is  that  he  has  no  interest  in 
the  litigation,  and  only  seeks  to  be  relieved 
of  the  danger  of  being  molested  by  the  con- 
flicting rights  of  others  among  themselves. 
If  the  answer  denies  the  allegation  In  the 
bill  of  the  amount  the  complainant  allies 
that  be  has  In  bis  hands  which  he  Is  ready 
to  turn  over  to  the  court  to  be  litigated 
among  the  defendants,  tbe  complainant 
should  be  pnt  to  his  proof  before  the  case  Is 
ready  for  a  decree  as  to  whether  the  respond- 
ents should  be  required  to  Interplead,  and  If 
the  conrt  finds  that  the  complainant  has  in 
his  hands  a  sum  in  excess  at  tbe  amount 
which  be  offers  to  pay  into  court,  he  Should 
be  denied  the  relief  prayed  and  the  bill  dis- 
missed. 

[3,4]  The  rule  is  thus  stated  In  Crass  v. 
Memphis  ft  C.  R.  Oo.,  96  Ala.  447,  11  South. 
480: 

"There  can  be  no  bill  of  interpleader,  or  bill 
in  the  nature  of  a  bill  of  Interpleader,  when  the 
defendants  contest  and  litigate  with  the  plain- 
tiff himself  as  to  the  validity  and  allowance  of 
a  claim  set  up  by  himself.  Such  a  rule  is  at 
variance  with  the  very  nature  and  purpose  of 
a  bill  of  interpleader.  Under  such  drcnm- 
stances,  the  complainant  has  a  personal  inter- 
est in  the  result  of  the  suit,  directly  antago- 
nistic to  that  of  respondents.  •  •  •  When  the 
answer  denies  the  facts  upon  which  the  hill  de- 
pends as  a  bill  of  interpleader,  tbe  plaintiff  is 
pat  to  his  proof  before  tbe  case  is  ready  for  a 
decree  as  to  whether  tbe  respondents  shonld 
b^  required  to  interplead." 

In  the  Instant  case  tbe  chancellor  found 
that  tbe  complainants  had  in  their  hands  a 
sum  of  money  considerably  in  excess  of  the 
amount  they  offered  to  pay  into  court.  Upon 
that  finding,  tbe  bill  should  have  been  dia- 
missed. 

[t]  If  the  complainant  In  a  bill  of  inter- 
pleader has  an  interest  In  the  litigation  oth- 
er than  to  have  the  fund  properly  applied  or 
paid  to  the  proper  party,  the  interpleader 
will  not  be  allowed.  Southwestern  Telegraph 
&  Telephone  Co.  v.  Benson,  63  Ark.  283,  88 
S.  W.  841. 

The  testimony  discloses  that  tbe  complain- 
ants dalmed  the  right  to  deduct  from  the 
amount  remaining  unpaid  to  the  contractor 
the  sum  of  $727,  the  premium  on  a  life  In- 
surance policy  taken  oat  by  Walker  through 
S.  L.  Iiowry,  who  Is  an  insurance  agent. 
Walker  In  bis  testimony  denied  the  obliga- 
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tlon  and  Lowry's  right  to  deduct  it  from  the 
balance  due  bim. 

[I]  It  seems  well  settled  that  a  complainant 
cannot  adjust  his  own  dalms  against  the 
matter  in  controversy,  and  ask  tbe  defendants 
to  Interplead  as  to  tbe  remainder.  South- 
western Telegraph  &  Telephone  C!o.  y.  Ben- 
son, supra. 

[7]  It  has  been  held  that,  tf  the  amount 
brought  Into  court  Is  not  the  difference  be- 
tween tbe  payments  and  tbe  contract  price, 
but  the  result  of  complainant's  own  adjust- 
ment of  deductions  be  thinks  should  be  made, 
tbe  defendants  are  entitled  to  show  that  In 
their  answers,  and,  while  tbe  amount  is  not 
an  issue  to  be  settled  by  decree  in  a  strict 
interpleader,  it  may  be  inquired  into  to  as- 
certain whether  complainant  can  maintain 
tbe  suit.  WiUiams  t.  Matthews,  47  N.  3.  Eq. 
196.  20  Aa  261. 

In  the  case  of  Dlplock  v.  Hammond,  2  Sm. 
&  Gift.  141,  text  146  (65  Fnll  English  Reprint, 
838),  there  was  a  dilute  over  tbe  amount  of 
tbe  fand.  .  Tbe  plalntlfTs  in  tbe  interpleader 
snit  admitted  baring  in  their  possession  £365, 
bat  claimed  certain  allowances  and  prayed 
that  the  defendants  Interplead  as  to  tbe  bal- 
ance, amounting  to  £325.  The  Vice  Chancel- 
lor said: 

"I  think  the  dreumstance  that  this  question 
is  raised  as  to  the  amount  of  tbe  fund  deprives 
them  of  tbe  right  to  maintain  this  as  an  inter- 
pleader suit  Sir  3.  Leach  held  that  a  claim 
by  the  stakeholder  to  dednct  from  the  fund  in 
his  hands  a  small  sum  for  warehouse  rent  pre- 
vented him  from  maintaining  a  bill  of  inter- 
pleader." 

In  another  English  case,  Mitchell  v.  Hayne, 
reported  in  2  Slmonds  ft  Stewart,  63,  1  Ekig. 
Cb.  63,  an  auctioneer  sold  an  estate  for  one 
of  tbe  defendants,  and  another  defendant, 
the  purchaser,  commenced  an  action  against 
him  for  the  deposit  of  the  purchase  money. 
Tbe  auctioneer  filed  a  bill  of  interpleader 
otfering  to  pay  into  tbe  court  tbe  purchase 
price  of  tbe  land  in  bis  hands,  and  claimed 
against  both  defendants  the  xigjit  to  retain 
bis  commission  and  the  auction  doty,  and 
called  upon  the  defendants  to  interplead  for 
the  balance  which  he  desired  to  pay  into 
court.  It  was  held  that  he  could  not  main- 
tain bis  action  if  be  insisted  upon  retaining 
either  bis  commission  or  the  duty. 

It  seems  quite  clear,  that  a  difference  be- 
tween the  debt  claimed  and  the  sum  the  com- 
plainant Is  wUllng  to  pay  presents  an  insu- 
perable objection  to  the  prosecution  of  a  bill 
of  Interpleader.  Olasnw  v.  Weisberg,  43  Mo. 
App.  214;  Wffletts  T.  Finlay,  11  How.  Prac 
(N.  Y.)  468;  Baltimore  &  Ohio  R.  R.  Co.  v. 
Arthur,  90  N.  X.  234 ;  Appeal  of  Brldesburg 
Mfg.  Ca,  106  Pa.  St.  276;  note  to  Conn.  Mut. 
life  Ina.  Ca  t.  Tucker,  01  Am.  St  Rep.  690. 


Tbe  claims  from  whldi  Willie  M.  Lowry 
sought  relief  by  bill  of  interpleader  were  for 
labor  performed  and  materials  famished  by 
subcontractors. 

In  tbe  case  of  Mary  Bell  Agin  and  Harry 
Agin  V.  Gainesville  Planing  &  Coffin  Co.,  87 
South.  63,  decided  at  this  term  of  tbe  court, 
we  held  that  tbe  separate  statutory  property 
of  a  married  woman  cannot  be  charged  with 
a  lien  of  a  materialman  who  was  not  in  priv- 
ity with  tbe  owner. 

As  this  question  la  fully  treated  in  that 
case,  it  Is  unnecessary  to  repeat  tbe  discus- 
sion here. 

When  the  instant  case  was  before  this 
court  at  the  January  term,  1917  (73  Fla. 
636,  74  South.  625),  we  held  that  the  bill 
presented  a  situation  in  which  the  complain- 
ants were  merely  stakeholders  having  no  in- 
terest in  tbe  fund  claimed,  and  that  the 
essential  allegations  of  a  bill  of  Interpleader 
were  found  in  tbe  bill,  and  that  it  was  not 
bad  on  attack  by  demurrer.  In  that  case  we 
said: 

"If  any  facts  exist,  not  shown  by  the  bill 
whose  allegations  are  admitted  by  the  demur- 
rer, which  constitnte  a  valid  reason  why  the 
bill  of  interpleader  should  not  lie,  they  are 
matters  of  defense  and  can  be  set  up  in  the 
answer." 

It  appearing  from  tbe  answer  and  the  tes- 
timony adduced  apon  tbe  bearing  that  there 
was  a  dispute  as  to  tbe  extent  of  tbe  com- 
plainants' liability,  tbe  complainants  could 
not  maintain  their  bill  of  Interpleader. 

Instead  of  dismissing  the  bill,  the  chancel- 
lor ordered  ''Willie  M.  Lowry,  or  some  one  In 
her  behalf,"  to  pay  into  tbe  registry  of  tbe 
court  $1,871.52,  together  with  costs,  and  In 
default  thereof  a  lien  was  declared  against 
her  separate  statutory  estate,  "and  that  tbe 
said  premises  be  sold  to  satisfy"  the  decree, 

[I]  Under  the  decision  in  tbe  case  of  Agin 
V.  Gainesville  Planing  ft  Coffin  Co.,  supra, 
there  can  be  no  lien  against  the  separate 
statutory  property  of  a  married  woman  for 
labor  done  or  materials  furnished  by  subcon- 
tractors In  tbe  erection  of  a  bollding  on  her 
separate  statutory  proper^,  with  whom  she 
was  not  In  privity,  and  tbB  chancellor  erred 
in  decreeing  such  a  lien. 

As  there  could  be  no  decree  compelling  tbe 
defendants  to  interplead  under  tbe  facts  dis- 
closed in  this  case,  tbe  bill  should  have  been 
dismissed. 

Tlie  decree  Is  reversed,  with  directions  to 
dismiss  the  bill  and  tax  the  costs  in  the  lower 
court  against  tbe  complalnanta,  and  the  costs 
of  this  appeal  against  the  defendants. 


TAYLOR,     WHITFIELD, 
WEST,  JJ.,  concur. 


BLLIS,     and 
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EVERGLADES  SUGAR  &  LAND  CO.  at  al.  v. 
BRYAN,  Clerk  of  Circuit  Court,  et  al. 

(Supreme  Court  of  Florida.     Feb.  2,  1821.) 

(Byllalut  hy  the  Court.) 

1.  Constltntloaal  law  «=>8 1— Limits  of  leglsla* 
tlve  dlsoretlon  a<  to  seleotloa  of  subject*  of 
police  power  deAaed. 

The  discretion  of  the  Legislature  when 
exercised  for  the  public  welfare  in  eelectinir 
the  subjects  of  police  regulations  and  in  deter- 
mining the  nature  and  extent  of  such  regula- 
tions is  limited  onljr  by  the  requirements  of 
the  fundamental  law  that  the  regulations  shall 
not  invade  private  rights  secured  by  the  Con- 
stitution, and  shall  not  be  merely  arbitrary  in 
applying  to  some  persons  and  not  to  others 
similarly   conditioned. 

2.  Drains  4=35— Drainage  and  reclamation  «>f 
swamp  lands  proper  exercise  of  legislative 
authority. 

The  drainage  and  reclamation  of  swamp 
and  overflowed  lands  are  a  proper  exercise  of 
legislative  authority. 

3.  Municipal  corporation*  €=9407(1)— There  Is 
no  express  oonstltutional  provision  for  spe- 
eial  assessment  or  taxing  districts. 

There  is  no  express  provision  in  the  state 
Conatitution  as  to  special  assessments  for  local 
improvements  or  as  to  the  formation  of  taxing 
districts  for  particular  purposes. 

4.  Pabllo  lands  «=36l  (16)— Duties  of  Trustees 
of  State  Internal  Improvement  Fund  as  to 
proceeds  of  swamp  and  other  lands  stated. 

The  five  state  officers  acting  as  Trustees  of 
the  Internal  Improvement  Fund  of  the  state  of 
Florida  are  charged  with  the  administration  of 
a  state  trust  fund,  consisting  of  the  swamp 
and  overflowed  lands  and  other  lands  granted 
to  the  state  by  the  Congress,  the  trustees  hav- 
ing powers  to  dispose  of  the  lands  and  to  ap- 
ply the  proceeds  thereof  or  the  lands  in  kind 
to  drainage  and  other  expressed  purposes,  sub- 
ject to  such  limitations  and  regulations  as  may 
be  prescribed  by  law  for  the  execution  of  the 
statutory  trust.  This  trust  is  state-wide  in 
extent. 

5.  ConstltDtlonal  law  €=>8 1— Police  power  snb- 
Jeot  only  t»  oonstltutional  guaranties. 

The  police  power  of  the  state  inheres  in 
its  sovereignty,  and  is  subject  only  to  applica- 
ble provisions  of  the  federal  and  atate  Consti- 
tutions designed  to  protect  private  rights  from 
arbitrary  and  oppressive  governmental  action. 

6.  Public  lands  «s»6l  (8)— Rights  of  pnrobas- 
era  of  swamp  and  overflowed  lands  ^annot  af- 
fect state's  right  of  assessment. 

Even  if  purchasers  of  swamp  and  overflow- 
ed lands  have  justiciable  rights  in  the  adminis- 
tration of  the  Internal  Improvement  Fimd,  be- 
cause of  the  purchase  of  lands  from  the  Trus- 
tees of  the  zSind,  such  rights  cannot  stay  the 
exercise  by  the  state  of  its  sovereign  govern- 
mental powers  to  assess  the  lands  for  special 
purposes  that  are  beneficial  to  the  lands  and 
conserve  tile  general  welfare. 


7.  Pabllo  lands  <Ss>6l (15) —State's  obllgatloa 
to  use  proceeds  of  swamp  lands  for  drainage 
Is  to  United  States,  not  to  purchasers. 

The  obligation  of  the  state  to  use  the  pro- 
ceeds of  the  swamp  and  overflowed  lands  for 
drainage  purposes  is  to  the  United  States,  and 
not  to  those  who  purchase  the  lands  from  state 
agendea. 

8.  Publlo  lands  €ss>6l(l5)— Trnstees  of  Inter- 
nal Improvement  Fund  have  discretionary 
powers  as  to  use  thereof. 

The  Legislature  and  the  state  officers  hav- 
ing charge  of  the  Internal  Improvement  Fund 
necessarily  have  discretionary  powers  as  to  the 
use  of  the  fund  which  is  state-wide  in  its  pur- 
poses. 

9.  Publlo  land8<S=36l(8)—Piirohasers  of  swamp 
and  overflowed  lands  take  with  notice  of  stat- 
ed conditions. 

In  the  purchase  of  swamp  and  overflowed 
landa  that  have  not  been  conveyed,  the  vendeea 
take  them  with  knowledge  or  notice  that  the 
lands  described  are  to  be  located  by  an  author- 
ized survey,  and  with  notice  that  all  property 
in  the  state  is  ac(iuired  and  held  subject  to  the 
due  exercise  by  the  state  of  its  police  power. 
Such  purchasers  also  take  with  notice  that 
there  is  no  provision  of  law  for  paying  taxes  on 
state  school  lands,  and  that  the  Constitution 
provides  that  2S  per  cent  of  the  sales  of  publie 
lands  constitute  a  part  of  the  inviolable  atate 
school  fund. 

10.  Drains  «=»73— Advancement  of  funds  from 
general  trust  fund  held  not  to  Invalidate  oth- 
er assessments  against  swamp  and  overflowed 
lands. 

If  money  is  advanced  by  the  Trustees  of 
the  Internal  Improvement  Fund  pursuant  to 
their  authority,  from  the  general  trust  fund 
for  use  in  a  district  and  the  amounts  so  ad- 
vanced are  credited  on  the  acreage  taxes  as- 
sessed against  the  lands  of  the  fund  in  the  dis- 
trict, other  assessments  are  not  thereby  inval- 
idated. 

1 1.  Publlo  lands  «=s>6i  (i)— Sale  of  swamp  land 
by  seotlons,  townships,  and  ranges  valid,  al- 
though actual  survey  gives  lands  slightly  dif* 
ferent  location. 

Where  purchases  of  unsnrveyed  lands  in 
large  areas  are  made  of  given  acreage  describ- 
ed by  sections,  townships,  and  ranges,  which 
contemplate  640  acres  to  the  section,  and  36 
eections  to  the  township,  the  location  of  the 
particular  lands  intended  to  be  conveyed  may 
be  ascertained  by  an  authorized  survey;  and 
if  the  lands  so  located  are  not  all  in  fact  pre- 
cisely where  the  purchasers  supposed  they 
would  be,  no  harm  is  done  the  purchasers,  even 
though  the  purchases  were  made  with  reference 
to  a  plat  on  which  lines  were  merely  protracted 
on  the  plat  over  the  space  representing  the  on- 
surveyed  area,  since  an  actual  survey  was  con- 
templated and  a  particular  acreage  was  intend- 
ed to  pass  by  the  descriptions  used,  the  lands 
as  located  by  the  authorized  survey  being  of  the 
same  general  character  as  all  other  land  in  the 
vast  unsurveyed  area,  and  there  being  no  dia- 
crimination  or  injustice  in  making  the  surveys 
or  otherwise  that  could  in  any  way  adversely 
affect  the  purchasers  of  such  lands. 


»Far  other  cases  see  same  toplo  end  KBY-NUMBBE  In  all  Key-Numbered  Disests  and  rndezaa 
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12.  Constitntimial  taw  «=974— Conrt  will  aot 
literfera  with  adminUtratloB  of  Uternal  Im- 
provement FiRd  In  absence  of  violation  of 
ConstltutioB  or  private  rights. 
The  conrt  will  not  interfere  with  the  ad- 
ministration of  the  Interna]  Improvement  Fund 
of  the  state  by  the  state  officials  designated  hj 
the  statntes  as  Tmstees  of  sach  Fund,  when  the 
trustees  act  within  the  scope  of  their  statutory 
authority,  unless  the  Constitution  is  being  vio- 
lated or  private  rights  are  invaded  contrary  to 
law  and  equity. 

Appeal  from  Circuit  Court,  Broward  Coun- 
ty;  EL  B.  Donnell,  Judge. 

Suit  by  the  Everglades  Sugar  &  Lend 
Company  and  others  against  Frank  A.  Bryan, 
Clerk  of  tbe  Circuit  Court  of  Broward  Coun- 
ty, and  others,  to  obtain  relief  against  drain- 
age assessments.  BUI  dismissed  on  demurrer, 
and  complainants  an;>eal.    Affirmed. 

The  bill  of  complaint  herein  as  amended 
alleges  In  substance  that  the  complaliuints 
are  owners  of  swamp  and  overflowed  lands 
Included  In  the  Everglades  Drainage  District 
In  tbe  southern  portion  of  this  state,  and  de- 
rived title  from  persons  who  purchased  from 
the  Trustees  of  the  Internal  Improvement 
Fund  of  the  state  of  Florida  after  July  14, 
1007,  and  prior  to  November  4,  1911;  that 
assessments  of  benefits  (called  drainage  tax- 
es) were  levied  by  tbe  Legislature  of  the 
state  of  Florida  upcRi  all  the  lands  Included 
in  Eve^lades  Drainage  District  by  chapter 
6466,  Acts  of  1913,  Laws  of  Florida  (Comp. 
Laws  1914,  II  6368-63SZ)',  and  acts  amenda- 
tory thereto;  that  lists  of  said  lands  In  the 
years  1916  and  1016  were  made  by  the  board 
of  commissioners  of  Everglades  Drainage  Dis- 
trict by  sections,  townships,  and  ranges  only, 
and  without  descriptions  or  assessments  of 
the  lands  Included  within  such  sections, 
townships,  and  ranges,  and  that  upon  and 
against  each  section  the  amount  of  the 
drainage  tax  assessed  upon  lands  contained 
In  such  section  was  extended  and  stated; 
that  such  lists  were  sent  to  the  tax  assessor 
of  the  various  counties  Including  any  part 
of  the  district;  that  thereafter  the  tax  as- 
Be8s<»  entered  in  a  column  of  the  assessment 
roll,  which  column  was  headed  "Drainage 
Taxes,"  the  amount  of  the  drainage  taxes  as 
divided  and  assessed  by  him-  upon  the  par- 
ticular tracts  located  within  such  section  In 
accordance  with  section  9  of  chapter  6466  as 
amended;  and  that  said  section  further  pro- 
vides that  the  tax  levied  by  the  act  "shall 
constitute  a  lien  upon  the  lands  so  assessed" ; 
that  tbe  description  of  the  lands  assessed  for 
Everglades  drainage  taxes  was  in  each  In- 
stance the  same  as  that  used  by  the  tax  as- 
sessor In  describing  the  lands  assessed  for 
state,  county,  special  tax  sdiool  district, 
and    other    gmeral    or   local    taxes;     that 
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sale  of  lands  were  made  for  noniwymait 
of  the  assessments  for  certain  years;  that 
plats  were  made  of  the  nnsnrveyed  swamp 
and  overflowed  lands  In  that  portion  of 
the  state  where  the  Everglades  Drainage 
I  District  now  Is,  by  projecting  the  lines  from 
points  In  surveys  on  each  side  and  making 
appropriate  numbering  by  which  the  convey- 
ances were  made;  that  subsequently  upcm 
actual  surveys  a  change  was  made  In  some 
of  the  lines  that  had  l)een  merely  protracted, 
and  that  this  change  was  attempted  to  be 
validated  by  chapter  7892,  Acts  of  1010; 
that  the  assessments  were  made  according  to 
the  descriptions  of  surveys  as  actually  made, 
and  not  according  to  the  descriptions  under 
the  protracted  lines  by  which  the  convey- 
ances of  the  land  were  made;  and  that  the 
assessments  are  illegal  as  a  consequence. 
There  are  many  other  lengthy  allegations 
that  need  not  be  stated  here.  Desired  relief 
was  prayed  for.  The  bill  was  dismissed' on 
demurrer,  and  complainants  appealed. 

By  treaty  of  February  22,  1819,  the  king- 
dom of  Spain  ceded  "to  the  United  States  In 
full  property  and  sovereignty,  all  the  ter- 
ritories •  •  *  known  by  the  name  of 
East  and  West  Florida,"  with  an  expressed 
provision  that  all  the  grants  of  land  made  by 
Spain  before  January  24,  1818,  In  said  ter- 
ritories shall  be  ratified  and  confirmed  to  the 
persons  In  possession  of  the  lands.  State  ex 
rel.  Bills  V.  Gerblng,  66  Fla.  603,  47  South. 
353,  22  L.  B.  A.  (N.  S.)  337. 

•  Under  that  treaty  the  United  States  ac- 
quired the  ownership  of  all  lands,  including 
the  swamp  and  overflowed  lands  in  the  area 
now  constituting  the  territorial  limits  of  the 
state  of  Florida  that  had  not  previously  beoi 
granted  by  Spain ;  and  tbe  admission  of  the 
state  of  Florida  into  the  Union  by  tbe  act  of 
Congress  approved  March  8,  1846  (6  Stat 
788),  did  not  affect  the  proprietary  rights  of 
the  United  States  in  the  lands  within  the 
state  that  have  been  ceded  to  tbe  United 
States  by  Spain,  where  such  lands  did  not 
constitute  the  beds  or  shores  of  the  navigable 
waters  of  the  state.  Trustees  Internal  Im- 
provement Fund  V.  Boot,  63  Fla.  666,  58 
South.  371;  Brickell  v.  Trammell,  77  Fla. 
644,  82  South.  221. 

The  Constitution  formulated  at  St  Joseph 
and  proclaimed  January  11,  1839,  under 
which  the  state  of  Florida  was  by  act  of  Con- 
gress, pursuant  to  section  3,  article  4.  of  tbe 
federal  Constitution,  admitted  Into  the  Union 
March  8, 1845,  contains  the  following  provl- 
idons: 

"Section  1.  It  shall  be  the  duty  of  the  Gen- 
eral Assembly  to  provide  for  the  prevention 
of  waste  and  damage  of  the  public  lands  now 
possessed,  or  that  may  hereafter  be  ceded  to 
the  territory  of  the  state  of  Florida;  and  it 
may  pass  laws  for  the  sale  of  any  part  or  por- 
tion thereof,  and,  in  such  case,  provide  for  the 
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safety,  seenritr,  and  appropriation  of  the  pro- 
ceeds. 

"Sec.  2.  A  liberal  aystem  of  internal  improve- 
ments,  being  easeutial  to  .  the  development  of 
the  resources  of  the  conntry,  shall  be  encour- 
aged by  the  gOTernment  of  this  state;  and  it 
shall  be  the  duty  of  the  Oeneral  Assembly, 
as  soon  as  practicable  to  ascertain,  by  law, 
proper  objects  of  improvement,  in  relation  to 
roads,  canals,  and  navigable  streams,  and  to 
provide  for  a  suitable  application  such  funds  as 
may  b«  appropriated  for  such  improvements." 

Sections  1  and  2,  art.  XI,  Const  1838-39. 

"Chapter  LXXV.  An  act  supplemental  to  the 
act  for  the  admission  of  E^orida  and  Iowa 
into  the  Union,  and  for  other  purposes. 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled,  that  in  considera- 
tion of  the  concessions  made  by  the  state  of 
Florida  In  respect  to  the  public  lands,  there 
be  granted  to  the  state  eight  entire  sections  of 
land  for  the  purpose  of  fixing  their  seat  of 
government;  also,  section  number  sixteen  in 
every  township,  or  other  lands  equivalent  there- 
to, for  the  use  of  the  inhabitants  of  such  town- 
ship, for  the  support  of  public  schools;  also, 
two  entire  townships  of  land,  in  addition  to 
the  two  townships  already  reserved,  for  the 
use  of  two  seminaries  of  learning — one  to  be 
located  east,  and  the  other  we^t  of  the  Suwan- 
nee river;  also,  five  per  centum  of  the  net 
proceeds  of  the  aale  of  lands  within  said  state, 
which  shall  be  hereafter  sold  by  Congress,  aft- 
er deducting  all  expenses  incident  to  the  same; 
and  which  said  net  proceeds  shall  be  applied 
by  said  state  for  the  purposes  of  education. 

"Approved  March  S,  184B." 

Page  788,  vol.  6^  United  States  Statute*  'at 
Large. 

On  January  6,  1848,  the  Florida  liCglala- 
ture  adopted  the  following: 

"Whereas,  large  tracts  of  the  public  lands 
lying  in  th*  vicinity  of  Lake  Okee-cbo-bee,  and 
in  that  region  south  of  said  l^e  called  'the 
Everglades,'  being  covered  with  water  are  in- 
capable of  being  surveyed  and  subdivided,  and 
are  therefore  valueless  to  the  United  States; 
and  whereas.  It  is  believed  that  a  large  por- 
tion of  said  lands  may  be  drained  by  canals, 
reclaimed,  and  made  valuable  for  the  cultiva- 
tion of  tropical  plants  and  fruits;  and  where- 
as, it  is  believed  that  these  lands  if  reclaim- 
ed, would  not  only  remunerate  this  state  for 
the  expense  of  such  reclamations  but  would 
yield  a  considerable  surplus  above  such  ex- 
pense:    Therefore, 

"Besolved  by  the  Senate  and  House  of  Rep- 
resentatives of  the  state  of  Florida  in  general 
assembly  convened,  that  Congress  be  requests 
ed  to  grant  to  this  state  all  of  said  lands  lying 
south  of  Carloo-sa-hatchee  river  and  of  the 
northern  shore  of  Lake  Olcee-cho-bee,  and  be- 
tween the  Gulf  of  Mexico  and  the  Atiantic 
Ocean,  on  condition  that  tike  state  will  drain 
tiicm  and  apply  the  proceeds  of  the  sale  there- 
of, after  defraying  the  expenses  of  draining,  to 
purposes  of  education. 

"(Passed  by  the  Senate,  December  30,  1847. 
Passed  the  House  of  Representatives,  Jan.  6, 
1848.  Approved  by  th*  Governor,  Jan.  6, 
1S4&)'' 

Acts  1847,  p.  80. 


By  an  act  of  Congress  approved  September 
28,  1850,  entitled  "An  act  to  enable  the  state 
of  Arkansas  and  other  states  to  reclaim  the 
'swamp  land'  within  their  limits,"  it  is  pro- 
vided that— 

"To  enable  the  state  *  *  *  to  construct 
the  necessary  levees  and  drains  to  reclaim  the 
swamp  and  overflowed  lands  therein,  the  whole 
of  those  swamp  and  overflowed  lands,  made 
unfit  thereby  for  cultivation,  which  shall  re- 
main unsold  at  the  passage  of  this  act,  shall 
be,  and  the  same  are  hereby,  granted  to  said 
state. 

"Sec.  2.  And  be  it  farther  enacted,  that  it 
shall  be  the  duty  of  the  Secretary  of  Interior, 
as  soon  as  may  be  practicable  after  the  pas- 
sage of  this  act,  to  make  out  an  accurate  list 
and  plats  of  the  lands  described  as  aforesaid, 
and  transmit  the  same  to  the  Governor  of  the 
state  of,  *  *  *  and,  at  the  request  of  said 
Governor,  cause  a  patent  to  be  issued  to  the 
state  therefor;  and  on  that  patent,  the  fee 
simple  to  said  lands  shall  vest  in  the  said  state 
of,  *  *  *  subject  to  the  disposal  of  the 
Legislature  thereof:  Provided,  however,  that 
the  proceeds  of  said  lands,  whether  from  sale 
or  by  direct  appropriation  in  kind,  shall  be  ap- 
plied, exclusively,  as  far  as  necessary,  to  the 
purpose  of  reclaiming  said  lands  by  means  of 
the  levees  and  drains  aforesaid. 

"Sec.  3.  And  be  it  further  enacted,  that  In 
making  out  a  list  and  plats  of  the  land  afore- 
said, all  legal  subdivisions,  tiie  greater  part 
of  which  is  'wet  and  unfit  for  cultivation,'  shall 
be  indnded  in  said  list  and  plats;  but  whan  the 
greater  part  of  a  subdivision  is  not  of  that 
character,  the  whole  of  it  shall  be  excluded 
therefrom. 

"Sec.  4.  And  be  it  farther  enacted  tiiat  the 
provisions  of  this  act  be  extended  to,  and  their 
benefits  be  conferred  upon,  each  of  the  other 
states  of  the  Union  in  which  such  swamp  and 
overflowed  lands,  known  and  designated  as 
aforesaid  may  be  situated. 

"Approved,  September  28,  18B0." 

Pages  619  and  620,  United  States  Statutes  at 
Ijarge,  vol.  9. 

By  virtue  of  this  grant,  the  state  has  re- 
ceived title  by  patents  from  tbe  United  States 
to  over  20,000,000  acres  of  swamp  and  over- 
flowed lands  in  the  state,  including  the  lands 
in  this  snit  The  disposition  of  the  lands 
thus  granted  to  the  state  of  Florida  was 
within  tbe  legislative  discretion,  the  obliga- 
tion of  tbe  sovereign  state  to  observe  the 
condition  that  they  "shall  be  applied,  exclu- 
sively, as  far  as  necessary,  for  the  purpose  of 
reclaiming  said  lands  by  means  of  the  levies 
and  drains  aforesaid,"  resting  only  In  the 
sovereign  relations  of  the  two  governments. 
Trustees  Internal  Improvement  B\md  v.  Root, 
supra;  Mills  County  v.  Burlington  &  M.  R. 
R.  Co.,  107  D.  8.  667,  2  Sup.  Ct  Rep.  654,  27 
L.  Ed.  678;  Cook  County  v.  Calamet  &  C. 
Canal  &  Dock  Co.,  138  U.  8.  036,  text  666. 
11  Sup.  Ot  436,  84  L.  Ed.  lUO;  22  R.  O.  Ii. 
335. 

A  patent  from  the  United  States  Is  not 
necessary  to  tbe  ownership  by  tbe  state  ot 
tbe  sixteenth  sections  of  land  granted  to  the 
state  for  school  purposes.    The  act  of  Cob- 
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gress  making  the  grant  conveys  the  title  to 
the  btate,  which  attaches  to  the  land  when 
located  by  survey ;  and  the  granting  act  does 
not  require  or  contemplate  the  Issuing  of 
patents  for  such  lands.  The  grant  of  the 
sixteenth  section  for  school  purposes  has  no 
reference  to  the  character  of  the  lands;  but 
it  covers  any  land  then  owned  by  the  United 
States  within  the  sixteenth  sections  according 
to  government  surveys.  State  ex  rel.  Klttel 
▼.  Jennings,  47  Fla.  307,  86  South.  986. 

While  the  grant  to  the  state  of  the  swamp 
and  overflowed  lands  owned  by  the  United 
States  In  the  state  on  September  28,  1850,  is 
a  grant  in  pnesenti,  and  the  title  attaches 
when  the  land  is  duly  located  and  the  loca- 
tion of  it  is  duly  approved,  yet  the  act  Itself 
expressly  requires  the  issue  of  patents  for 
such  lands  upon  application  by  the  Governor 
of  the  state.  As  the  grant  of  swamp  and 
overflowed  lands  has  reference  to  the  charac- 
ter of  the  lands  rather  than  to  the  survey 
descriptions,  the  character  of  the  lands  as 
being  within  the  grant  is  to  be  determined ; 
hence  the  provisions  contained  in  the  grant- 
ing act  for  making  "accurate  lists  and  plats 
ol|  all  such  lands"  and  for  the  issuing  of 
patents  "conveying  to  said  state  the  fee  sim- 
ple of  said  land."  Chapman  &  Dewey  Liun- 
ber  Co.  v.  St  Prands  I-evee  Dist.,  232  U.  S. 
188,  34  Sup.  Ct  297,  S8  L.  Ed.  564. 

The  grant  to  the  state;  for  school  purposes 
of  the  sixteenth  sections  of  all  United  States 
lands  in  the  state,  having  been  made  In  1845, 
and  being  a  grant  in  prtesenti  requiring  no 
patent,  If  any  of  such  lands  are  included  in 
patents  of  swamp  and  overflowed  lands  un- 
der the  act  of  September  28,  1850,  it  does  not 
afTect  the  title  of  the  state  to  such  lands  un- 
der the  act  of  1845.  State  ex  rel.  Klttel  t. 
Jennings,  supra. 

Chapter  610,  Laws  of  Florida,  approved 
January  6,  1865,  as  amended,  contains  the 
following  provisions  brought  forward  in  the 
General  Statutes  of  1906: 

'^6.  So  much  of  the  five  hundred  thousand 
acres  of  land  granted  to  this  state  for  internal 
improvement  purposes,  by  an  act  of  Congress 
passed  the  third  day  of  March,  A.  D.  1845,  as 
remains  unsold,  and  the  proceeds  of  the  sales 
of  such  said  lands  heretofore  sold  as  now  re- 
main on  hand  and  unappropriated,  and  all  pro- 
ceeds that  may  hereafter  accrue  from  the  sales 
of  said  lands;  also  all  the  swamp  land  or  lands 
subject  to  overflow,  granted  this  state  by  an 
act  of  Congress  approved  September  28,  A.  I>. 
1860,  together  with  all  the  proceeds  that  have 
accrued  or  may  hereafter  accrue  to  the  state 
from  the  sale  of  siicb  lands;  are  set  apart,  and 
declared  a  separate  and  distinct  fund,  called 
the  Internal  Improvement  Fund  of  the  state 
of  Florida,  and  are  to  be  strictly  applied  ac- 
cording to  the  provisions  of  this  chapter. 

"Vn.  For  the  purpose  of  assnring  the  proper 
q>pUcatiMi  of  said  fund  for  the  purposes  here> 
in  declared,  said  lands  and  all  the  funds  aris- 
ing from  the  sale  thereof,  after  paying  the  nec- 
essary expense  of  selection,  management  and 
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I  sale,  are  irrevocably  vested  in  five  triutees, 
to  wit:  In  the  Governor  of  the  state,  the 
Comptroller,  the  State  Treasurer,  the  Attorney 
General  and  the  Commissioner  of  Agriculture, 
and  their  successors  in  office,  to  hold  the  same 
in  trust  for  the  uses  and  purposes  aereinafter 
provided,  with  the  power  to  sell  and  transfer 
said  lands  to  the  purchasers  and  receive  pay- 
ment for  the  same,  and  invest  the  surplns  mon- 
eys arising  therefrom  from  time  to  time  in 
stocks  of  the  United  States,  stocks  of  the  sev- 
eral states,  or  the  internal  improvement  bonds 
issued  under  the  provisions  of  law,  and  draw- 
ing not  less  than  six  per  cent,  annual  interest; 
also  the  surplus  interest  accruing  from  such 
investments.  Said  trustees  shall  have  all  the 
rights,  property,  powers,  claims,  remedies,  ac- 
tions, suits  and  things  whatsoever  belongiiig  to 
them  or  appertaining  before  and  at  the  time  of 
the  enactment  hereof,  and  they  shall  remain 
subject  to  and  pay,  fulfill,  perform  and  dis- 
charge all  debts,  duties  and  obligations  of  their 
trust  existing  at  the  time  of  the  enactment 
hereof  or  provided  for  herein." 

"620.  The  Trustees  of  the  Internal  Im- 
provement Fund  shall  fix  the  price  of  the  pub- 
lic lands  included  in  the  trust,  having  due  re- 
gard to  their  location,  value  for  agricultural 
purposes  or  on  account  of  timber  or  naval 
stores,  and  make  such  arrangements  for  the 
drainage  of  the  swamp  or  overfiowed  lands  as 
in  their  Judgment  may  be  most  advantageous  to 
the  Internal  Improvement  Fund,  and  the  settle- 
ment and  cultivation  of  the  lands;  and  the  said 
trustees  shall  encourage  actual  settiement  and 
cultivation  of  the  said  lands  by  allowing  pre- 
emptions under  such  rules  and  regulations  as 
they  may  deem  advisable:  Provided,  that  in 
no  case  shall  pre-emption  for  more  than  one 
section  of  land  be  granted  to  any  one  settler." 
Sections  S16,  617,  620,  Gen.  Stats.  1906; 
Oomp.  Laws  1914. 

The  duties  of  the  Trustees  are  state-wide 
in  their  scope. 

The  Constitution  of  1868  Contains  the  fol- 
lowing: 

"The  common  school  fund  •  •  *  ehall  be 
derived  from  the  following  somrces;  The  pro- 
ceeds of  all  lands  that  have  been  or  may  here- 
after be  granted  to  the  state  by  the  United 
States  for  educational  purposes;  •  *  • 
twenty-five  per  centum  of  the  sales  of  public 
lauds  which  are  now  or  hereafter  may  be  own- 
ed by  the  state."  "The  principal  of  the  com- 
mon school  fund  shall  remain  sacred  and  invio- 
late."'  Sections  4,  6,  art.  8,  Const.  1868. 

The  Constitution  of  1885,  which  became 
oi)erative  January  1,  1887,  and  is  now  in 
force,  contains  the  following: 

"The  state  school  fund  •  *  *  shall  be  de- 
rived from  the  following  sources:  The  pro- 
ceeds of  an  lands  that  have  been  or  may  here- 
after be  granted  to  the  state  by  the  United 
States  for  public  school  purposes;  •  *  • 
Twenty-five  per  cent  of  the  sales  of  pnblie 
lands  which  are  now  or  may  hereafter  be  own- 
ed by  the  state."  "The  principal  of  the  state 
school  fund  shall  remain  sacred  and  inviolate." 
Sections  4,  6,  art  1%  Const.  1885. 
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In  1005,  the  following  statute  was  enacted: 

"Chapter  5377. 

"An  act  relating  to  the  drainage  and  reclama- 
tion of  tlie  swamp  and  overflowed  lands  in 
Florida;  to  create  a  board  of  drainage  com- 
missioners, prescribing  its  powers  and  du- 
ties, authorizing  the  establishment  of  drain- 
age districts,  establishing  a  drainage  sys- 
tem, the  building  of  canals,  levees,  dikes 
and  reservoirs  for  the  purposes  of  drainage, 
irrigation  and  commerce,  the  assessment  of 
lande  to  be  drained  and  benefited,  the  col- 
lection of  necessary  funds  by  assessment 
of  benefits  and  taxation,  providing  for  the 
management  and  maintenance  thereof  and 
for  the  exercise  of  the  right  of  eminent  do- 
main and  for  the  sale  and  uses  of  said  lands 
for  the  purposes  of  drainage,  reclamation 
and  improvement  aforesaid. 
"Be  It  enacted  by  the  Legislature  of  the  state 
i)f  Florida: 

"Section  1.  The  Governor,  the  ComptroDer, 
the  State  Treasurer,  the  Attorney  General 
and  the  Commissioner  of  Agriculture  of  the 
State  of  Florida,  and  their  successors  in  office, 
are  hereby  constituted  and  designated  as  a 
board  of  drainage  commissioners,  and  are  here- 
by authorized  and  empowered  to  establish  a 
ayetem  of  canals,  drains,  levees,  dikes  and  res- 
ervoirs of  such  dimensions  and  depth  as  in  the 
judgment  of  said  Board  of  Drainage  Commis- 
sioners is  deemed  advisable  to  drain  and  re- 
claim the  swamp  and  overflowed  lands  within 
the  state  of  Florida,  or  such  parts  or  portions 
thereof  as  is  deemed  best  by  said  Board  of 
Drainage  Commissioners  from  time  to  time, 
and  to  provide  for  the  irrigation  of  the  lands 
reclaimed,  and  to  maintain  such  canals,  drains, 
levees,  dikes  and  reservoirs  in  such  manner  as 
will  be  most  advantageous  to  the  territory  so 
drained,  the  state  of  Florida,  its  Inhabitants 
and  the  commerce  thereof. 

"Sec.  2.  That  the  Board  of  Drainage  Com- 
missioners are  hereby  authorized  aud  empower- 
ed to  establish  drainage  districts  and  to  flx  the 
boundaries  thereof  in  the  state  of  Florida. 
That  the  Board  of  Drainage  Commissioners  be 
and  it  is  hereby  authorized  and  empowered  to 
prepare  a  list  or  lists  of  all  the  alluvial  or 
swamp  and  overflowed  taxable  lands  within 
such  drainage  district  or  districts  and  levy 
thereon  an  acreage  tax  not  exceeding  ten  cents 
per  acre  per  annum  to  be  fixed  annually  by 
said  Board  of  Drainage  Commissioners,  and 
the  various  tax  assessors  of  the  various  coun- 
ties embraced  in  part  or  in  whole  within  such 
drainage  district  or  districts  shall  receive  such 
list  or  lists  and  enter  the  same  upon  the  tax 
rolls  of  the  county  or  counties  in  which  such 
lands  may  lie  and  the  amount  so  levied  by  the 
Board  of  Drainage  Commissioners  in  snch 
manner  and  form  as  may  be  prescribed  by  the 
Board  of  Drainage  Commissioners  from  time 
to  time,  which  amount  shall  be  collected  by 
the  various  tax  collectors  of  the  counties 
wherein  such  levies  have  been  made  as  other 
taxes  are  collected  in  accordance  with  law,  and 
pay  over  said  amounts  collected  to  the  Board 
«t  Drainage   Commissioners. 

"Sec.  3.  That  the  Board  of  Drainage  Com- 
missioners be  and  it  is  hereby  authorized  to 
exercise  the  right  of  Eminent  Domain  in  the 
condemnation  of  landa  for  the  location  of  its 


canals,  drains,  levees,  dikes  and  reservoirs  for 
the  purposes  aforesaid,  and  may  enter  upon, 
take  and  use  such  land  as  it  may,  pending  con- 
demnation proceedings  deem  necessary  tor  such 
purposes,  and  in  ascertaining  the  compensation 
to  be  paid  for  such  land  or  right  of  way,  bene- 
fits to  be  derived  from  such  drainage  shall  be 
considered  by  the  jury. 

"Sec.  4.  That  all  laws  and  parts  of  laws  in 
conflicts  with  this  act  be  and  the  same  are 
hereby  repealed. 

"Sec.  5.  This  act  shall  take  effect  upon  its 
approval  by  the  Governor. 

"Approved  May  27,  1905." 

Chapter  5709,  Acts  of  1907,  amended  sec- 
tions 1  and  2  of  chapter  5377,  by  making  the 
named  state  officers  a  board  of  drainage  com- 
missioners for  designated  drainage  districts 
and  describing  the  lands  and  levying  the  tax 
In  the  act  Itself. 

In  1913,  the  Legislature,  presumably  In 
pursuance  of  a  determination  that  an  exer- 
cise of  the  sovereign  power  of  the  state  to 
drain  and  reclaim  a  large  area  constituting 
a  part  only  of  the  swamp  and  overflowed 
lands  in  the  state,  would  be  In  the  Interest  of 
the  general  welfare  of  the  state  and  conserve 
the  general  good  of  the  people  of  the  state, 
enacted  chapter  6466,  entitled 

"An  act  to  establish  the  Everglades  drainage 
district  in  this  state  and  define  its  bounda- 
ries, to  create  a  board  of  commissioners  for 
said  district  and  to  define  its  powers,  au- 
thorizing the  construction  of  canals,  drains, 
dikes,  reservoirs  and  other  works  for  the 
reclamation  and  benefit  of  the  lands  embrac- 
ed in  said  district  and  to  levy  assessments 
of  taxes  upon  the  lands  embraced  in  aach 
district  and  to  provide  for  the  collection  oC 
the  same  and  the  sale  of  landa  to  enforce 
the  collection  of  such  assessments  and  to 
authorize  the  Board  of  Commissioners  of 
said  district  to  borrow  money  and  to  issue 
bonds  and  dispose  of  the  same,  to  procure 
money  to  carry  out  the  provisions  of  this 
act,  to  prevent  injury  to  any  works  con- 
structed under  this  act,  and  to  provide  a 
penalty  for  violating  such  provision." 

This  statute  levies  an  acreage  tax  on  landa 
described  therein.  Section  S,  chapter  6456. 
Acts  1913. 

By  this  act,  the  Governor,  Comptroller, 
Treasurer,  Attorney  General,  and  Commla- 
sioner  of  Agriculture  of  the  state  were  des- 
ignated the  "Board  of  Commissioners  of  Ev- 
erglades Drainage  District,"  and  their  powers 
and  duties  were  defined  In  the  act.  See,  also, 
chapter  6453  (Comp.  Laws  1914,  H  635a-635 
bb),  and  chapter  6454  (Comp.  Laws  1914,  {f 
635c-635d)  Acta  of  1913,  authorizing  the  Trus- 
tees and  the  Drainage  Commissioners  to  bor- 
row money,  and  also  authorizing  the  Trustees 
of  the  Internal  Improvement  Fund  to  ad- 
vance money  to  the  Drainage  Commissioners 
for  drainage  purposes  to  be  repaid  In  due 
coarse.  See,  also,  chapter  6957,  Acts  1915. 
and  chapter  7305,  Acts  1917,  and  diapter 
7862,  Acts  1919. 
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The  dntles  of  the  Trustees  as  to  drainage 
operations  extend  over  the  entire  state,  'while 
the  operations  of  the  "Board  of  CSommlssion- 
era  of  Eyerglades  Drainage  Dtetrlcf '  are  Um- 
Ited  to  the  particular  district 

Under  the  rectangular  system  of  surveying 
the  public  lands,  which  long  has  been  In 
force,  tbey  are  divided  Into  townships  and 
sections  bounded  by  north  and  south  and 
east  and  west  lines.  A  township  ccxislsts  of 
86  sections — each  approximately  one  mile 
square — arranged  in  six  rows  and  progres- 
sively numbered  by  starting  with  the  north- 
easterly one  and  proceeding  west  through 
the  upper  row,  then  east  through  the  second 
row  and  then  alternately  west  and  east 
through  the  others.  U.  S.  Bev.  Stats.  {  2395 
(U.  S.  Comp.  St  S  4803).  A  township  has  the 
same  nnmlier  of  odd-numbered  sections  that  j 
It  has  of  even-nmnbered  ones,  and  the  two  are 
so  arranged  that  they  alternate  Just  as  do 
the  different  colored  squares  on  a  checker- 
board. The  only  lines  run  in  the  course  of 
the  survey  are  the  township  lines  and  the 
exterior  section  lines,  and  the  only  monu- 
ments erected  or  placed  are  those  which 
mark  these  lines.  Every  sectiOB  line  is  a 
boundary  between  two  sections,  one  having 
an  odd  and  the  other  an  even  number.  A 
township  cannot  be  divided  until  its  exterior 
lines  are  established,  and  the  lines  of  the 
alternate  odd-numbered  sections  cannot  be 
established  without  at  the  same  time  and  by 
the  same  acts  establishing  the  lines  of  the 
even-numbered  sections.  In  short  the  system 
is  such  that  a  township  is  surveyed  as  a  unit 
Santa  Fi  Pacific  R.  B.  Co.  v.  Lane,  244  U. 
S.  482,  text  tf4.  495,  37  Sup.  Ct  714,  61  L. 
Ed.  1275. 

The  township  lines  established  by  a  prior 
government  survey  on  each  side  of  the  un- 
suTveyed  area  of  a  large  district  of  swamp 
and  overflowed  lands  known  as  the  Ever- 
glades held  by  the  internal  Improvement 
Fund  did  not  conform  to  the  regulation  di- 
mensions; but  in  particular  instances  the 
lines  were  so  run  as  to  include  more  land 
than  would  be  embraced  in  townshii>s  of  36 
sections  of  640  acres  each.  This  was  not 
known  when  the  land  lines  were  projected  ; 
across  the  unsurveyed  lands  as  shown  upon 
plats.  When  conveyances  were  made  accord- 
ing to  the  projected  lines  the  mutual  Intent 
was  to  give  and  take  title  to  designated  por- 
tions of  sections  and  townships  to  cover  640 
acres  to  a  section,  and  36  sections  to  a  town-  i 
ship.  When  the  irregularity  of  the  adjacent 
land  lines  was  discovered,  the  survey  of  the 
theretofore  unsurveyed  lands  was  made  to 
conform  to  government  regulations.  Tills 
survey  did  not  change  the  designated  loca- 
tions  of  lands  conveyed,  but  the  survey  de- 
veloped and  formed  into  irregular  tracts 
lands  not  covered  by  conveyances.  These  ap- 
parently surplus  lands  belonged,  not  to  pur- 
chasers of  designated  sections  of  640  acres 
each,  but  remained  In  the  trust  fund  for  fa> 
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ture  sale  by  the  Trustees.  Purchasers  of 
lands  in  the  area  over  which  lines  were  mere- 
ly protracted  as  represented  by  plats  are  in 
no  way  injured  by  the  development  of  an  ac- 
tual survey,  since  designated  quantities  of 
lands  were  purchased  in  contemplation  of  an 
actual  survey  according  to  government  regu- 
lations. Neither  the  description  nor  the  loca- 
tions of  the  lands  conveyed  or  intended  to  be 
conveyed  have  been  changed  by  the  actual 
survey  of  the  lands  as  contemplated.  See 
minutes  of  Trustees  of  the  Internal  Improve- 
ment Fund  of  the  state  of  Florida. 

Ofiadal  statistics  in  the  United  States  Land 
Office  show  that  the  total  land  and  water 
surface  areas  of  the  state  of  Florida  aggre- 
gate 37,546,240  acres,  and  that  the  total  land 
surface  area  of  the  state  of  Florida  aggre- 
gates 36,111,040  acres;  swamp  and  overflowed 
land  in  the  state  of  Florida  patented  to  the 
state  by  the  United  States  under  the  act  of 
Congress  of  September  28,  1850,  to  January 
1,  1919,  20,413,237.14  acres ;  total  swamp  and 
overflowed  land  not  disposed  of  by  legislative 
authority  and  held  by  the  Trustees  of  the 
Internal  Impro'iTement  Fund  under  chapter 
610,  Acts  of  1885,  as  of  January  1,  1919,  1,- 
206,870.54  acres. 

The  "Everglades  Drainage  District"  em- 
braces an  area  of  4,270,111  acres,  including 
the  Everglades,  which  were  patented  to  the 
state  by  the  United  States  In  patent  No.  187 
on  April  29,  1903,  as  unsurveyed  swamp  and 
overflowed  land,  and  In  which  are  the  lands 
Involved  in  this  suit.  The  boundaries  of  the 
Everglades  as  described  in  the  patent  are 
exterior  lines  having  reference  to  the  govern- 
ment surveys  adjoining  the  unsurveyed  lands 
conveyed,  and  to  bodies  of  water,  certain  des- 
ignated areas  being  excepted  from  the  body 
of  the  lands  covered  by  the  patent  the  esti- 
mated aggregate  area  conveyed  to  the  state 
by  patent  No.  137,  being  2,862,080  acres  of 
unsurveyed  swamp  and  overflowed  lands. 

The  vast  area  of  swamp  and  overflowed 
lands  in  the  extreme  southern  portion  of  the 
state  of  Florida  known  as  "the  Everglades," 
not  having  been  surveyed  by  the  United 
States  as  contemplated  t>y  the  granting  act 
of  Congress  of  September  28,  1850,  were  f<M*- 
maliy  conveyed  to  the  state  of  Florida  as  un- 
surveyed swamp  and  overflowed  lauds  upon 
an  application  made  by  Gov.  W.  S.  Jennings 
in  1903,  the  patent  of  conveyance,  omitting 
the  particular  descriptions,  which  are  by 
"metes  and  l)ounds,"  having  reference  to  ad- 
Jaoii't  government  surveys  and  to  boundary 
waters  of  Lake  Okeechobee  on  the  north  and 
the  Gulf  of  Mexico  on  the  aoutli,  being  as 
f<dIows: 

"No.  187. 

"The  United  States  of  America. 

"To  AH  to  Whom  These  Presents  shall  Come 
—Greeting: 

"Whereas,  by  the  act  of  Congress  approved 
September  28,  1860,  entitled  'An  act  to  enable 
the  state  of  Arkansas  and  other  states  to  re- 
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claim  the  "swamp  lands"  witUn  their  limits,'  it 
is  proTided  that  all  the  'swamp  and  overflow- 
ed lands,'  made  nnfit  thereby  for  cnltivation, 
within  the  state  of  Florida  which  remained  un- 
sold at  the  passage  of  said  act,  shall  be  grant- 
ed to  said  state; 

"And  whereas,  in  pursuance  of  instructions 
from  the  General  Land  Office  of  the  United 
States,  the  several  tracts  or  parcels  of  land 
hereinafter  described  have  been  selected  as 
'swamp  and  overflowed  Unds,'  inuring  to  the 
said  state  under  the  act  aforesaid,  situate  in 
the  district  of  lands  subject  to  sale  at  Gaines- 
ville, Florida,  to  wit: 

"The  Eiverglades,  being  the  swamp  and  over- 
flowed lands  within  the  following  metes  and 
bounds;  commencing  at  the  southwest  corner 
of  T.  60  S,  B.  37  B.,  •  •  •  [the  particular 
description  is  omitted  herefrom];  there  are 
eliminated  and  excepted  from  the  above  [pat- 
ent] all  islands  in  th«  Oulf  of  Mexico  adjacent 
to  the  main  land;  all  of  what  would  be  the 
school  sections  if  the  lands  were  surveyed;  and 
the  following  descriptions,  vie:  The  S.  E.  % 
of  S.  W.  %  Sec.  23,  and  the  N.  W.  %  of  N. 
E.  %  Sec.  25  T.  60  S.,  B.  40  E.;  the  N.  E. 
%  of  S.  W.  %  Sec.  20  T.  60  S.,  B.  41  E.;  the 
W.  %  of  N.  E.  %,  E.  %  of  N.  W.  %,  S.  W. 
%  of  N.  W.  %,  N.  W.  %  of "8.  B.  %  and  N.  % 
of  S.  W.  %  Sec  1,  and  the  E.  <M  of  S.  B.  %,  Sec. 
2  T.  61  S.,  B.  41  E.,  as  surveyed  by  Special 
Agent  J.  O.  Fries  in  1888,  and  as  designated 
on  a  special  plat  approved  November  Id,  18d9, 
accepted  April  25,  1900,  containing  in  the  ag- 
gregate an  estimated  area  of  two  million  eight 
hundred  and  sixty-two  thousand  two  hundred 
and  eighty  (2,862,280.00)  acres;  and  for  which 
the  Governor  of  the  said  State  of  Florida,  did 
on  the  sixth  day  of  April  nineteen  hundred 
and  three,  request  a  patent  to  be  issued  to  the 
said  State  as  required  in  the  aforesaid  act. 

"Now,  therefore,  know  ye,  that  the  United 
States  of  America,  in  consideration  of  the 
premises,  and  in  conformity  with  the  act  of 
Congress  aforesaid,  have  given  and  granted, 
and  by  these  presents  do  give,  and  grant  unto 
the  said  state  of  Florida,  in  fee  simple  subject 
to  the  disposal  of  the  Legislature  thereof  the 
tracts  of  land  above  described.  To  have  and 
to  hold  the  same,  together  with  all  the  rights, 
privileges,  immunities  and  appurtenances  there- 
to belonging,  unto  the  said  state  of  Florida, 
in  fee  simple  and  to  its  assigns  forever. 

"In  testimony  whereof,  I,  Theodore  Boose- 
velt.  President  of  the  United  States  of  Amer- 
ica, have  caused  these  letters  to  be  made  pat- 
ent and  the  seal  of  the  General  Land  Office  to 
be  hereunto  affixed. 

"Given  under  my  hand  at  the  city  of  Wash- 
ington, the  twenty-ninth  day  of  April  in  the 
year  of  our  Lord  nineteen  hundred  and  three 
and  of  the  independence  of  the  United  States 
the  one  hundred  and  twenty-seventh. 

"[SeaL]    By  the  President:    T.  Boosevelt, 
"By  F.  M.  McKean,  Secretary. 

"0.  H.  Brush,  Becorder  of  the  General  Land 
Office. 

"Becorded  V.  8,  pp.  883-586,  inc." 

The  essential  proceedings  with  reference  to 
Oie  plat  used  In  making  sales  of  unmirreyed 
land  by  the  Trustees  of  the  Internal  Improve- 
ment Tuni  are  in  substance  as  follows: 


"Tallahassee,  Fla.    Jan.  2,  1906. 

"Hon.  W.  S.  Jennings,  Chairman  Trustees  In- 
ternal Improvement  Fund,  Tallahassee,  Florida 
—Sir:  In  compliance  with  your  request  I  here 
hand  you  a  map  which  has  been  prepared  in 
the  Land  Office,  showing  the  area  of  the  Ever- 
glades patent,  known  as  No.  137. 

"We  extend  the  lines  by  rule  from  the  sur- 
veyed lines  on  the  east  and  the  west  side  of 
the  Everglades,  which  is  as  near  a  location  of 
the  sections,  townships  and  ranges  as  we  can 
furnish  without  an  actual  survey  of  the  same. 

"I  trust  the  same  will  be  satisfactory. 
"Yours  very  truly,       B.  B.  Mclin, 

"Commissioner  of  Agriculture." 

"With  reference  to  the  plat  submitted,  the 
trustees  adopted  the  following  resolution,  page 
6,  vol.  6,  Minutes  Trustees  of  Internal  Im- 
provement Fund: 

"Besolved:  That  the  letter  of  Hon.  B.  B.  Mc- 
Lin,  Commissioner  of  Agriculture,  be  spread 
on  the  minutes  of  the  Trustees  and  that  the 
map  of  the  Everglades,  as  prepared  under  his 
direction,  be  and  the  same  is  hereby  adopted 
as  the  official  map  of  the  Everglades  land,  em- 
bracing the  lands  in  U.  S.  patent  No.  137,  con- 
taining 2,862,280  acres,  and  that  said  map  be 
identifipd  by  the  Secretary  indorsing  thereon 
the  following  words  and  figures,  vis.: 

"Official  map  of  the  Everglades,  covering  the 
lands  embraced  in  U.  S.  Patent  No.  187,  pre- 
pared under  direction  of  Hon.  B.  B.  McJJn, 
Commissioner  of  Agriculture,  and  adopted  as 
official  by  the  Trustees  of  the  Internal  Im- 
provement Fund  of  the  state  of  Florida,  Jan- 
uary 2,  1806. 

"Be  it  further  resolved,  that  the  map  be  en- 
tered on  record  on  a  separste  page  of  the  min- 
ute book  of  the  Trustees  of  the  Internal  Im- 
provement Fund  of  the  state  of  Florida,  and 
that  a  copy  of  said  map,  duly  certified  as  afore- 
said, be  filed  in  the  office  of  the  Hon.  B.  B. 
McLin,  Commissioner  of  Agriculture. 

"Subsequently  an  amended  map  was  adopted 
as  is  evidenced  by  the  following,  from  the  min- 
utes of  the  Trustees,  June  10  and  14,  1907: 
"Tallahassee,  Fla.    June  10, 1907,  8  p.  m. 

"Hon.  B.  E.  McLin,  Commissioner  of  Agri- 
culture, having  prepared  an  amended  map  of 
the  lands  embraced  in  the  United  States  pat- 
ent No.  137,  in  accordance  with  the  request  of 
the  Trustees,  and  the  same  having  been  pre- 
sented, examined  and  approved,  it  was— 

"Besolved,  that  the  amended  official  map  of 
the  Everglades,  covering  the  lands  embraced 
in  United  States  patent  No.  187,  prepared  un- 
der the  direction  of  the  Bon.  B.  E.  McLin, 
Commissioner  of  Agriculture,  be,  and  the  same 
is  hereby  adopted  as  official  by  the  Trustees  of 
the  Internal  Improvement  Fund  of  the  state  of 
Florida,  on  this  the  10th  day  of  June,  A.  D. 
1907;    and 

"Besolved  further,  that  the  amended  map  be 
entered  of  record  on  a  separate  page  of  the 
minute  book  of  the  Trustees  of  the  Internal 
Improvement  Fund,  and  that  a  copy  of  said 
map,  duly  certified  by  the  Secretary  of  the 
Trustees,  be  filed  In  the  office  of  the  Commis- 
sioner of  Agriculture. 
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"(Ifinate*  of  tb«  TrustMa  of  the  Internal 
Improvement  Fund,  vol.  7,  pp.  66,  67.) 

"TaUaliassee,  Tin.     June  14,  190T. 
•         •••••• 

'TThe  f (lowing  resolutions  were  adopted*. 

"Resolved  by  the  Trustees  of  the  Internal 
Improvement  Fund  of  the  state  of  Florida,  that 
the  townships,  rauKes  and  sections  of  the  offi- 
cial map  ot  the  Everglades  adopted  hy  the 
Trustees  under  date  of  January  2,  1906,  and 
as  amended  by  resolution  of  said  Trustees  of 
June  10,  1907,  embraohi^  the  lands  in  the  Unit- 
ed States  patent  No.  137,  be  and  the  same  are 
hereby  adopted  and  ratified  as  the  townahips, 
ranges,  and  sections  of  said  map,  which  town- 
ships, ranges,  and  sections,  as  the  same  ap- 
pear to  be  designated  upon  said  official  map  of 
the  Everglades,  were  so  designated  and  deter- 
mined by  projecting  on  said  map  the  township, 
range,  and  section  lines  of  the  original  Unit- 
ed State*  survey  as  the  same  appear  on  said 
map,  and  that  the  sections  Indicated  on  said 
official  map  of  the  Everglades,  as  adopted  by 
the  Trustees  of  the  Internal  Improvement 
Fund  of  the  state  of  Florida,  as  aforesaid,  be 
numbered  similarly  and  under  the  same  plan 
and  system  as  sections  are  numbered  under  the 
township,  range,  and  section  system  adopted 
by  the  United  States,  and  of  the  same  force 
and  effect,  beginning  with  section  1  and  eon- 
tfandng  to  section  80,  indnaive,  fractional  town- 
ships to  be  numbered  under  the  same  system, 
being  designated  by  such  numbers  as  will  make 
them  uniform  with  the  system  of  the  United 
States. 

"These  maps,  as  is  clearly  shown  by  the 
letter  from  the  Commissioner  of  Agriculture, 
of  January  2,  1006,  quoted  above,  and  from 
the  acts  of  the  Trustees,  were  made  by  draw- 
ing lines  on  paper  protracted  from  points  pur- 
porting to  represent  locations  of  government 
survey  comers  and  lines  around  the  edge  of 
the  Everglades.  It  will  be  observed  that  the 
maps  were  not  prepared  from  actual  surveys, 
but  were  merely  paper  iUnstratlons  setting 
forth  in  a  general  way  the  lands  contained  in 
patent  No.  187  known  as  the  Everglades.  They 
did  not  represent  in  accurate  detail  the  lands 
of  the  Everglades,  nor  were  they  intended  so  to 
da  The  lands  to  be  conveyed  were  subject  to 
subsequent  survey  in  the  field,  but  pending  this 
actual  survey  it  was  necessary  to  have  some 
sort  of  map  or  plat,  even  though  only  an  ap- 
proximate one,  which  could  be  used  to  describe 
the  lands  of  the  Everglades  and  by  which  drain- 
age taxes  imposed  by  the  Legislature  upon  the 
district  could  be  assessed.  An  examination  of 
these  plats  shows  that  about  as  far  as  they  went 
was  to  illustrate  a  land  division  by  the  usual 
method  of  townships,  ranges,  and  sections." 

"Tallahassee,  Florida,  November  4,  1911. 
"The  Trustees  of  the  Internal  Improvement 
Fund  met  in  the  office  of  the  Ezecutive  on  this 
date: 
"Preaent: 
"Albert  W.  Gilchrist,  Governor; 
"A.  C.  Groom,  Comptroller; 
"W.  V.  Knott,  Treasurer; 
"Park  Trammell,  Attorney  General; 
"B.  B.  Mcliin,  Commlasioner  of  Agrienltore. 
"The  following  preamble  and  resolutions  rela- 
tive to  the  survey  of  the  lands  embraced  in  U. 
S.  patent  No.  187,  known  u  the  Bverg^ea, 
was  adopted: 
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"Whereas,  the  Trustee*  of  tiie  Internal  Im- 
provement Fund  of  the  state  of  Florida  did,  on 
December  29,  1910,  approve  and  adopt  certain 
resolutions  for  surveying  the  land  embraced  in 
U.  S.  patent  No.  137,  known  as  the  Everglades: 
and 

"Whereas,  these  instructions  were  based  on 
the  lines  and  comers  established  by  the  U.  8. 
survey  of  the  adjacent  territory,  together  witit 
a  map  and  resolution  of  the  Trustees  of  the  I. 
I.  Fund,  adopted  June  11,  1907;   and 

"Whereas,  The  field  notes,  with  few  excep- 
tions, of  the  U.  S.  survey,  diow  the  townships 
abutting  the  Everglade*  to  be  480  chains  long 
on  each  side,  and  the  sections  to  be  one  mile 
square,  and 

"Whereas,  the  official  map  adopted  by  the 
Trustees  was  predicated  on  the  Government 
survey  and  field  notes,  and  was  supposed  to 
give  townships  six  miles  square  and  sections 
one  mile  square,  containing  640  acres  each; 
and 

"Whereas,  It  has  been  found  by  actual  meas- 
urement, that  practically  all  the  townships  ad- 
jacent to  the  land  embraced  in  the  Everglade* 
patent  No.  137  are  more  than  480  chains  long, 
and  the  section*  are  more  than  one  mile  square, 
and  it  being  the  desire  and  intention  of  the 
Trustees  to  have  the  sections  contain  640  acres 
each,  no  more  nor  less,  if  possible,  therefore, 

"Be  it  resolved,  that  the  instructions  hereto- 
fore issued  be,  and  the  same  are  hereby  amend- 
ed so  as  to  subdivide  the  lands  embraced  in 
the  U.  S.  patent  No.  137  into  townships  six 
miles  square,  each  township  containing  36  sec- 
tions of  640  acres  each,  as  near  as  may  be, 
and  that  the  surplus  found  to  exist  be  placed 
as  shown  on  the  accompanying  map  as  near  as 
practicable;  the  object  of  the  map  being  to 
show  the  general  plan  of  the  survey  and  ^e 
general  distribution  of  the  surplus,  if  any. 
Said  map  to  be  filed  in  the  office  of  the  secre- 
tary of  the  Trustees. 

"The  Trustees  then  adjourned. 

"Albert  W.  Gilchrist,  Governor. 
"Attest: 

"J.  O.  Lnnlng,  Secretary." 

"Chapter  7892-(No.  110.) 

"An  act  to  legalize  and  validate  all  land  sur- 
veys, field  notes,  maps  and  plats  thereof, 
made  in  this  state  by  or  nnder  the  direction 
of  the  chief  drainage  engineer  for  the  Trus- 
tees of  the  Internal  Improvement  Fund; 
to  validate  and  confirm  the  acts  of  the  Trus- 
tees of  the  Internal  Improvement  Fund  per- 
taining to  such  surveys;  and  to  designate 
the  custodian  for  such  plats,  field  notes  and 
maps  of  survey. 

"Be  it  enacted  by  the  Legislature  of  the  state 
of  Florida: 

"Section  1.  That  all  surveys  of  lands  into 
townships,  sections  or  other  regular  land  divi- 
sions heretofore  or  hereafter  made  in  this 
state,  and  which  have  or  may  be  approved  by 
the  chief  drainage  engineer  for  the  Trustees  of 
the  Internal  Improvement  Fund,  together  with 
the  field  notes,  plats,  or  other  accessories  per- 
taining thereto,  are  hereby  validated  and  con- 
firmed and  are  declared  to  be  official  puUic 
surveys  of  this  state  and  to  be  of  equal  force, 
tenor  and  effect  as  surveys  made  by  or  under 
the  direction  of  the  United  States  government. 
"Sec.  2.  The  provisions  for  land  surveys  as 
are  herein  provided  shall  only  apply  to  sach 
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lands  as  bave  not  heretofore  been  sarveyed  by 
the  federal  goyernment,  and  all  acts  of  the 
Trustees  of  the  Internal  Improvement  Fund, 
together  with  any  and  all  contracts,  resolutions 
and  instructions  relating  to  such  suryeye,  be 
and  the  same  art  hereby  approved,  validated 
and  confirmed. 

"Sec.  S.  That  when  such  surveys  shall  have 
been  made  and  approved  by  the  Chief  Drain- 
age Engineer,  the  plats  and  field  notes  thereof 
shall  be  filed  in  the  office  of  the  Commissioner 
of  Agriculture  of  this  state,  who  shall  be  the 
custodian  of  such  plats  and  field  notes  for  the 
use  of  the  public  under  such  regnlations  as 
may  apply  to  the  use  of  plats  and  field  notes 
of  the  public  land  surveys  of  the  United  States, 
and  a  duly  certified  copy  of  the  same  shall  be 
admissible  as  evidence  in  any  court  of  law  or 
equity  in  this  state. 

"Sec.  4.  All  laws  and  parts  of  laws  in  con- 
flict herewith  be  and  the  same  are  hereby  re- 
pealed. 

"Sec.  6.  This  act  shall  take  effect  immediate- 
ly on  its  passage  and  approval  by  the  Gover- 
nor. 

"Approved  June  7,  IMd." 

Clair  D.  Vallette,  of  Washington,  D.  C, 
and  Hudson,  Wolfe  &  Cason,  of  Miami,  for 
apiKllants. 

Glenn  Terrell,  of  Tallahassee,  and  Atkin- 
son &  Burdlne,  of  Miami,  for  appellees. 

WHITFIELD,  J.  (after  stating  the  facts 
as  above).  This  appeal  Is  from  a  decree  sus- 
taining a  demurrer,  dissolving  a  preliminary 
injunction  and  dismissing  a  bill  of  complaint 
filed  by  the  appellant  corporatlona  against 
the  clerk  of  the  circuit  court,  the  Trustees  of 
the  Internal  Improvement  Fund  of  Florida, 
the  "Board  of  Commissioners  of  Everglades 
Drainage  District,"  and  the  Governor,  Comp- 
troller, Treasurer,  Attorney  General,  and 
Commissioner  of  Agriculture  of  the  State  of 
Florida,  "being  said  trustees  and  constitu- 
ting said  board."  The  purpose  of  the  suit 
is  to  restrain  the  clerk  from  disposing  o£  the 
tax  sale  certificates  held  by  him  tor  the 
state  covering  complainants'  described  lands, 
to  restrain  the  Trustees  and  Board  of  Com- 
missioners from  taking  title  to  or  disposing 
of  any  of  complainants'  lands,  to  annul  the 
tax  sales  and  tax  certificates  and  to  annul 
the  liens  for  drainage,  taxes  and  assessments 
levied  under  chapter  6456,  I/aws  of  Florida, 
and  the  amendments  thereto;  on  complain- 
ants* described  lands,  located  within  the 
Everglades  Drainage  District.  The  relief 
sought  is  predicated  upon  allegations  de- 
signed to  show  invalidity  of  the  acreage 
drainage  taxes,  in  that  taxes  oo  the  school 
lands  in  the  district  are  not  paid,  and  in  that 
the  protracted  land  Unes  within  the  district 
have  been  changed  by  an  actual  survey  and 
such  survey  approved  by  law  (chapter  7892, 
Acts  1919),  and  in  that  the  drainage  of  the 
lands  in  the  district  should  be  accomplished 
by  tlie  application  'of  the  proceeds  of  the 
swamp  and  orerfiowed  lands  in  the  Internal 


Improvement  Fund,  or  that  such  fond  should 
in  effect  be  exhausted  before  a  drainage  tax 
is  levied  on  the  lands  in  the  district,  and  in 
that  the  management  of  the  trust  fund  is 
complained  of,  the  contention  being  that  in 
view  of  the  allegations  such  drainage  taxes 
deny  to  the  complainants  due  process  and 
equal  protection  of  the  laws,  in  violation  of 
the  federal  and  state  Constitutions.  These 
assertions  ignore  the  considerations  that  no 
provision  is  made  by  law  for  the  payment  of 
taxes  levied  upon  the  state  school  lands, 
that  the  lands  of  the  Internal  Improvement 
Ftmd  are  to  be  utilized  for  various  state- 
wide purposes,  and  not  alone  for  drainage 
purposes  in  a  particular  district  constituting 
perhaps  about  one-fifth  of  the  entire  areas  of 
swamp  and  overflowed  lands  la  the  state,  to 
all  of  which  lands  throughout  the  state  the 
general  drainage  laws  may  apply;  and,  far- 
ther, that  the  assessment  is  an  acreage  tax 
upon  lands  In  a  vast  area  that  when  conveyed 
had  not  been  surveyed  in  fact,  only  protract- 
ed lines  from  points  of  survey  on  each  side 
having  been  traced  upon  plats  and  nsed  In  de- 
scribing lands  that  actually  exist  In  the  dis- 
trict, but  had  not  been  definitely  located  or 
identified  prior  to  actual  survey  or  drainage, 
the  intention  being  to  convey  a  stated  acreage 
to  be  located  by  authorized  surveys.  Besides 
this,  the  complainants  do  not  observe  the 
differ»ices  betweeo.  the  execution  of  a  trust 
fund  and  the  exercise  by  the  state  of  Its  In- 
herent police  power. 

[1]  The  discretion  of  the  Legislature  when 
exercised  for  the  public  welfare  in  selecting 
the  subject  of  police  regulations  and  in  de- 
termining the  nature  and  extent  of  such  reg- 
ulations Is  limited  only  by  the  requirements  of 
the  fundamental  law  that  the  regulations 
shall  not  invade  private  rights  secured  by  the 
(institution,  and  shall  not  be  merely  arbi- 
trary in  applying  to  some  persons  and  not 
to  others  similarly  conditioned.  Davis  v. 
Florida  Power  Co.,  64  Fla.  246,  60  South.  759, 
Ann.  Cas.  1914B,  965 ;  Stewart  v.  De  Land- 
Lake  Helen  Special  Road  &  Bridge  Dlst  in 
Volusia  County,  71  Fla.  168,  71  South.  42. 

[2],  The  drainage  and  reclamatlbn  of 
swamp  and  overflowed  lands  ara  a  proper 
exercise  of  legislative  authority. 

[3]  There  is  no  express  provision  in  the 
state  Ck>nstituti<m  as  to  special  assessments 
for  local  improvements  or  as  to  the  formation 
of  taxing  districts  for  particular  purposes. 
Lalnhart  v.  Catts,  73  Fla.  735,  75  South.  47 ; 
Bannerman  v.  Catts,  85  South..  336. 

[4]  Under  chapter  610,  Laws  of  Florida, 
approved  January  6,  1865,  and  the  acts 
amendatory  thereof,  the  Governor,  (Comp- 
troller, Treasurer,  Attorney  General  and 
Commissioner  of  Agriculture  of  the  state  of 
Florida  constitute  the  Trustees  of  the  Inter- 
nal Improvement  Fund  of  the  state  of  Flor- 
ida, whose  powers  and  duties  are  state-wide 
and  are  prescribed  by  statutes  of  the  state. 
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Under  chapter  5377,  Acts  of  1905,  and 
amendments  thereto,  the  same  state  oflScers 
compose  the  "Board  of  Drainage  Commlsslon- 
ers"  with  statutory  powers  and  duties  re- 
lating to  drainage  extending  throughout  the 
state,  there  being  originally  over  20,000,000 
acres  -of  swamp  and  overflowed  lands  In  the 
state. 

Under  chapter  6456,  Acts  of  1018,  and  the 
amendments  thereto,  the  same  state  ofiScers 
constitute  the  "Board  of  Commissioners  of 
Everglades  Drainage  District,"  with  corpo- 
rate powers  and  designated  duties  as  the 
"governing  board  of  said  district,"  which  dis- 
trict comprises  stated  lands  aggregating 
about  4,000,000  acres  In  the  extreme  southern 
portion  of  the  state.  Tinder  the  Constltutiou 
the  designated  state  officers  have  their  offices 
at  Tallahassee,  the  capital  of  the  state, 
where  they  severally  and  collectively  perform 
their  <^clal  duties,  but  they  may  and  do  of- 
flclally  visit,  and  transact  their  official  busi- 
ness In,  other  portions  of  the  state  as  dr- 
curastancee  may  require.  The  duties  of  the 
officers  as  state  officials  and  as  ex  officio 
"Trustees"  or  "Commiswloners"  do  not  con- 
flict but  co-ordinate  in  rendering  efficient 
service  to  the  state  within  the  authority  con- 
ferred by  law.  The  clerk  of  the  drcnit  court 
is  by  law  the  custodian  of  the  tax  sale  cer- 
tificates issued  to  the  state  or  to  its  officers 
or  agencies  upon  sales  of  lands  for  nonpay- 
ment of  taxes  assessed  against  them.  Pur- 
Boant  to  particular  provisions  of  law  the 
clerk  of  the  circuit  court  may  sell  and  trans- 
fer the  tax  sale  certificates  to  purcbiasers 
thereof  who  may  obtain  deeds  of  conveyance 
of  the  lands  based  on  the  certificates,  upon 
terms  and  conditions  prescribed  by  the  sev- 
«ral  statutes. 

The  five  state  officers  acting  as  Trustees  of 
the  Internal  Improvement  Fund  of  the  state 
of  Florida  are  cttarged  with  the  administra- 
tion of  a  state  trust  fund  consisting  of  the 
swamp  and  overflowed  lands  and  other  lands 
granted  to  the  state  by  the  Congress,  the 
trustees  having  powers  to  dispose  of  the 
lands  and  to  apply  the  proceeds  thereof  or 
the  lands  in  kind  to  drainage  and  other  ex- 
pressed purposes,  subject  to  such  limitations 
and  regulations  as  may  be  prescribed  by  law 
for  the  execution  of  the  statutory  trust 
This  trust  is  state-wide  in  extent. 

The  same  five  state  officers  acting  as  the 
"Board  of  Commissioners  of  the  Bvergladea 
Drainage  District"  are  authorized  by  statute 
to  collect  and  expend  an  acreage  tax  Id  drain- 
ing and  reclaiming  swamp .  and  overflowed 
lands  within  a  limited  district  defined  by  stat- 
ute, the  authority  being  exercised  pursuant  to 
the  exertion  by  the  Legislature  of  the  sovei^ 
elgn  police  powers  of  the  state  to  render  fit 
for  cultivation  and  occupancy  immense  areas 
Of  landfl  In  the  state  that  because  of  their 
original  character  are  detrimental  to  the 
Aiaxeral  welfare  if  not  reclaimed,  bnt  ex- 
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tremely  valuable  when  rendered  useful  for 
occupancy  and  cultivation. 

Reduced  to  final  analysis,  the  contention  is 
that  because  of  the  manner  in  which  the  Leg- 
islature and  the  state  officers  as  trustees 
have  administered  the  statutory  trust  cover- 
ing the  swamp  and  overflowed  lands  granted 
by  the  United  States  to  the  state,  "the  pro- 
ceeds of  which  lands  whether  from  sale  or 
direct  appropriation  in  kind  to  be  applied 
exclusively,  as  far  as  necessary,  for  the  pui^ 
pose  of  reclaiming  said  lands  by  means  of 
levees  and  drains,"  the  state  is  deprived  of 
the  right  to  exercise  its  Inherent  govern- 
mental power  to  enforce  drainage  assess- 
ments upon  swamp  and  overflowed  lands 
purchased  from  the  Trustees  of  the  Internal 
Improvement  Fund. 

[(,  6]  The  police  power  of  the  state  inheres 
in  its  sovereignty  and  is  subject  only  to  ap- 
plicable provisions  of  the  federal  and  state 
Constitutions  designed  to  protect  private 
righbi  from  arbitrary  and  cq;>pre8sive  govern- 
mental action.  It  does  not  appear  that  tba 
exercise  of  the  state's  Inherent  police  powers 
in  enforcing  assessments  upon  lands  for  bene- 
fits to  them  by  the  drainage  operations  here 
considered  has  violated  any  of  complainants' 
organic  or  fundamental  rights.  Even  if 
complainants  have  Justiciable  rights  in  the 
administration  of  the  Internal  Improvement 
Fund,  because  of  the  purchase  of  lands  from 
the  Trustees  of  the  Fund,  such  rights  cannot 
stay  the  exercise  by  the  state  pf  its  sover- 
eig^n  governmental  powers  to  assess  the  lands 
for  special  purposes  that  are  beneficial  to 
the  lands  and  conserve  the  general  welfare. 

[7,  t]  The  obligation  of  the  state  to  use  the 
proceeds  of  the  swamp  and  overflowed  lands 
for  drainage  purposes  is  to  the  United  States, 
and  not  to  those  who  purchase  the  lands 
from  state  agencies.  The  proceeds  of  the  In- 
ternal Improvement  Fund  when  other  author^ 
ized  uses  are  satisfied  may  be  made  applica- 
ble to  the  drainage  of  all  the  swamp  and 
overflowed  lands  In  the  state,  and  not  to 
those  in  one  district  covering  a  part  only  of 
such  lands.  The  Trustees  have  not  I)een  au- 
thorized to  specifically  pledge  the  trust  fund 
to  any  drainage  system  or  particular  district, 
and  so  far  as  appears  no  such  pledge  by  the 
Trustees  has  been  attempted.  The  lands  in 
this  case  were  bought  as  swamp  and  over- 
flowed lands,  for  an  appropriate  considera- 
tion for  such  lands,  after  the  enactment  of, 
and  of  course  with  full  notice  of,  chapter 
5377,  Acts  of  1005,  and  the  amendatory  act, 
chapter  5709,  Acts  of  1907,  imposing  the  levy 
of  acreage  drainage  taxes  on  lands  in  the 
state  that  needed  drainage,  thus  disclosing 
the  policy  of  the  state  within  its  police  pow- 
ers. Likewise  the  lands  were  purdiased  with 
notice  that  all  property  in  the  state  is  acquir- 
ed and  held  subject  to  the  due  exercise  of  the 
state's  police  power;  and  with  notice  that 
under  the  Constitution  the  sixteenth  sections 
are  school  lands  and  inviolable ;  and  tliat  no 
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provision  of  law  Is  made  to  pay  a  tax  levied 
Qpon  school  lands  for  any  purpose ;  and  also 
that  under  the  Constitution  26  per  cent,  of 
the  sales  of  public  lands  constitute  a  part 
of  the  inviolate  state  school  fund.  Tte 
swamp  and  overflowed  lands  remaining  in  the 
state  fund  that  are  within  the  drainage  dis- 
trict are  taxed  on  a  parity  with  other  lands 
in  the  district  that  are  privately  owned. 
Lands  of  the  trust  fund  are  sold  to  pay  the 
drainage  tax  as  well  as  to  meet  expenses  in, 
the  administration  of  the  fund;  and  even 
If  the  fund  was  for  the  benefit  of  the  district 
and  not  for  the  entire  state,  the  allegations 
contain  only  conclusions  or  opinions  that  the 
state  fond  itself  Is  sufficient  for  drainage 
purposes  In  the  district,  without  any  definite 
showing  of  facts  to  sustain  the  asserted  opin- 
ions and  conclusions.  The  Legislature  and 
the  state  <4&<xn  having  charge  of  the  fund 
necessarily  have  discretionary  powers  as  to 
the  use  of  the  fund,  which  is  state-wide  in 
Its  purposes;  and  the  statutes  referred  to 
and  the  course  of  management  alleged  indi- 
cate a  determination  by  the  Legislature  and 
the  state  officials  that  a  drainage  tax  is  need- 
ed to  complete  drainage  operations  in  the  dis- 
trict The  duty  to  apply  the  proceeds  of 
swamp  and  overiSowed  lands  to  drainage  pur- 
poses is  not  confined  to  the  particular  district, 
but  extends  to  all  parts  of  the  state,  the 
swamp  and  overflowed  lands  covered  by  the 
grant  from  Congress  being  located  In  practi- 
cally every  county  of  the  state,  though  the 
larger  parts  thereof  are  in  the  southern  por- 
tion of  the  state  where  the  particular  drain- 
age district  is,  but  not  all  in  the  district. 
The  greater  portion  of  the  lands  have  by  the 
Legislature  been  appropriated  to  purposes 
other  than  drainage;  and  the  trusts  are  not 
yet  completed,  though  the  lands  have  largely 
been  disposed  of  by  legislative  authority, 
most  of  which  was  done  before  the  plalntifl^s 
purchased  lands,  as  shown  by  public  acts  and 
records. 

[I]  The  complainants  purchased  by  stated 
descriptions  within  an  Immense  area  where 
the  lands  are  more  or  less  similarly  condi- 
tioned; and,  even  If  the  lands  purchased  by 
the  complainants  had  been  located  or  in  any 
way  identified  or  utilized  in  place,  the  change 
In  or  correction  of  errors  in  mere  protracted 
lines  cannot  harm  the  complainants,  they  be- 
ing required  to  pay  assessments  only  on  the 
acreage  secured  to  them,  and  it  does  not  ap- 
pear .that  they  have  been  deprived  of  any 
'  land  purchased  by  them.  Complainants  pur- 
chased on  an  assumption  that  a  section  con- 
tained 640  acres,  and  that  a  township  con- 
tained 36  sections.  The  lands  assessed  and 
sold  for  nonpayment  of  assessments  and 
claimed  by  the  plaintiffs  may  be  located  by  the 
descriptions  used  In  malting  the  assessments 
and  sales.  In  adopting  the  plat  used  in  mak- 
ing sales  It  was  expressly  stated  that  the 
protracted  lines  were  made  "without  an  ac- 
tual •urrey."    The  survey  of  the  land  made 


no  material  changes  in  tbe  descriptions  and 
no  change  In  the  land  bought  by  complain- 
ants, though  the  protracted  lines  may  have 
included  more  land  than  was  conveyed  or 
intended  to  be  conveyed  by  the  descriptions 
used;  a  particular  acreage  within  a  large 
area  being  mutually  intended.  It  is  not 
claimed  that  the  appropriate  Quantity  of 
land  does  not  exist  under  the  descriptions  as 
sold  to  the  complainants  or  as  assessed.  Pur- 
chasers are  not  injured  by  a  survey  and 
change  In  the  lines  theoretically  protracted 
upon  plats  of  an  immense  unsurveyed  and 
unoccupied  area,  all  the  land  being  of  practi- 
cally the  same  nature,  and  the  mutual  intent 
being  to  locate  the  lands  in  contemplated 
acreage  according  to  a  survey  that  may  be 
authorized  by  law.  The  assessment  was 
made  by  the  statute  Itself  describing  the 
lands.    See  chapter  6156,  Acts  1913. 

[11]  It  appears  that  the  conveyances  of 
complainants'  lands  were  made  by  descrip- 
tions, and  that  similar  descriptions  were  used 
In  making  the  acreage  assessments;  and, 
even  if  all  the  land  lines  are  not  in  fact  lo- 
cated where  they  would  supposedly  be  when 
they  were  first  protracted  on  plats,  yet  if  the 
complainants  have  their  acreage  by  the  prop- 
er description,  as  they  seem  to  have,  they 
cannot  complain  of  an  illegal  acreage  assess- 
ment, if  it  develops  that  there  Is  in  fact  more 
lands  within  particular  protracted  lines  than 
the  complainants  are  entitled  to  under  their 
conveyances.  Nor  can  they  complain  of  an 
Illegal  assessment  If  the  lands  to  which  they 
are  entitled  In  a  large  area  are  not  in  fact 
located  exactly  where  complainants  supposed 
them  to  be.  The  lands  sold  were  located  by 
a  survey  that  has  been  approved  and  validat- 
ed by  statute.  Chapter  7892,  Acts  1919.  The 
assessment  descriptions  are  apparently  tech- 
nically correct  as  made. 

It  is  in  effect  alleged  that  the  Drainage 
Commissioners  have  refunded  to  the  Trustees 
money  expended  by  the  latter  for  drainage 
In  tbe  Everglades  Drainage  District;  and 
that  the  Trustees  have  lands  sufficient  to 
complete  the  drainage  in  the  district  without 
the  acreage  taxes  assessed.  But  the  com- 
plainants overlook  the  leading  fact  that  tho 
fund  in  the  hands  of  the  Trustees  Is  subject 
to  state-wide  application  within  the  discre- 
tion accorded  to  the  Trustees  by  the  statutes, 
and  Is  not  designed  to  be  applied  to  any  par- 
ticular district  at  the  instance  of  individuals. 
Lands  are  sold  by  the  Trustees  to  pay  th» 
acreage  drainage  taxes  on  lands  in  the  dis- 
trict held  in  trust  fund;  and  to  this  extent 
at  least  the  fond  is  appropriated  to  drainage 
<%)eration8  in  the  particular  district  See 
section  S,  chapter  6456,  Acts  1813;  chapter 
6464,  Acts  1913. 

It  does  not  appear  that  the  Trustees  or 
the  Drainage  Commissioners  have  not  ob- 
served the  law,  and  differences  of  opinion  aa 
to  the  proper  administration  of  a  statutory 
trust  fund  does  not  affect  the  right  of  the 
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state  to  assert  its  police  power  to  assess 
lands  for  drainage  purpoeee  to  conserve  Hie 
pabllc  good. 

It  la  also  alleged  that  no  acreage  drainage 
tax  baa  been  collected  npcm  the  sixteenth 
sections  of  land  held  by  the  state  school  fund 
In  the  drainage  district.  But  the  state  has 
made  no  proTlslon  for  paying  taxes  on  lands 
belonging  to  the  public  school  fund  that  is 
nsed  for  the  benefit  of  all  the  people  of  the 
■tate.  The  complainants  should  have  an  In- 
terest in  preserving  this  fund  Inviolate  for 
public  education  as  is  expresssly  required  by 
the  Constitution,  under  whldi  organic  law  the 
eomplalnantB  and  all  others  are  secured  in 
their  business  and  propo'ty  and  other  mate- 
rial rights  and  privileges  in  the  state.  Pub- 
lic education  affords  a  highly  proper  basis 
for  Just  discriminations  in  selecting  the  sub- 
jects of  taxation  and  of  assessments  for  ben- 
efits. Tbe  Ckmstitution  expressly  authorizes 
the  exemption  from  taxation  of  property  held 
for  educational  purposes.    Section  1,  art  9. 

Tbe  ncmpayment  by  the  state  of  acreage 
drainage  taxes  on  the  sixteenth  sections  oC 
land  within  the  drainage  district,  belonging 
to  the  state  school  fund,  does  not  invalidate 
tbe  assessments  against  complainants'  lands. 

The  allegatlmis  as  to  the  management  and 
disposition  of  the  trust  fund  designed  for 
general  drainage  and  other  imipoees  covering 
tbe  entire  state,  and  the  allegations  as  to  the 
method  by  which  the  Dralnagre  Commission- 
ers may  have  reimbursed  the  Trustees  for 
money  advanced  from  the  trust  fund  pursu- 
ant to  statutory  authority  for  drainage  put^ 
poses  in  the  district  do  not  afford  a  basis  for 
decreeing  a'  drainage  tax  levied  under  tbe 
police  power  to  be  invalid. 

fit]  If  mcmey  Is  advanced  by  the  Tmstees 
pursuant  to  their  authority,  from  the  general 
trust  fund  for  use  in  the  district,  and  tbe 
amounts  so  advanced  are  credited  on  the 
acreage  taxes  assessed  against  the  lands  of 
the  fond  in  the  district,  tbe  complainants'  as- 
MBsments  are  not  thereby  invalidated;  and 
ancb  fact  does  not  show  an  unjust  discrimi- 
nation against  purchasers  of  swamp  and 
overflowed  lands  in  the  district,  since  they 
have  no  special  or  peculiar  rights  in  the  trust 
fund  that  could  affect  the  right  of  the  state 
under  Its  police  power  to  levy  an  acreage  tax 
for  drainage  purposes  Ip  the  district. 

Bvoi  if  tbe  trust  fund  can  be  nsed  <Hdy  tat 
drainage  purposes,  such  fund  is  as  applicable 
to  all  of  the  other  16,000,000  acres  of  swamp 
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and  overflowed  lands  in  the  state  as  It  is  to 
the  4,000,000  acres  in  the  district  where  com- 
plainants' lands  are.  And  however  tbe  trust 
fund  may  be  applied,  the  state's  police  power 
to  drain  by  tax  levies  is  not  thereby  affected. 
In  the  exercise  of  the  police  power  the  com- 
plainants are  not  unjustly  discriminated 
against,  and  there  is  no  cmtentlon  that  they 
are  not  duly  and  equally  benefited  by  the 
drainage  operations  that  are  paid  for  by  a 
tax  uniformly  levied  on  an  acreage  basis. 

Even  if  the  Internal  Improvement  Fund  is 
subject  to  use  for  draining  lands  that  have 
been  sold  by  tbe  Trustees,  the  lands  of  tbe 
complainants  and  others  in  the  particular 
district  have  no  rights  that  are  superior  to 
those  of  other  purchasers  of  sudi  lands 
throughout  the  state.  The  trust  cannot  be 
pledged  by  the  Trustees  for  use  in  any  special 
drainage  scheme  or  to  drainage  in  any  par- 
ticular portion  of  the  state.  The  administra- 
tion of  the  trust  fund  is  controlled  by  stat- 
utory regulations,  and  statutes  are  subject 
only  to  paramount  organic  law.  The  statute 
here  considered  does  not  violate  federal  or 
state  organic  law.  While  the  discretion  that 
Is  by  law  vested  in  the  Trustees  of  tbe  In- 
ternal Improvement  Fund  and  In  the  Board 
of  Drainage  Commissioners  will  not  be  con- 
trolled by  the  courts,  yet  abuses  of  author- 
ity, If  any,  may  be  remedied  by  due  course 
of  law.  No  abuse  of  statutory  powers  ai>- 
pears  here. 

[12]  Successful  drainage  and  reclamati(Hi 
of  the  Immense  areas  of  swamp  and  overflow- 
ed lands  In  different  parts  of  this  state  are 
designated  by  the  law  to  be  accomplished 
through  designated  administrative  agencies 
that  must  of  neoesally  have  large  discretion- 
ary authority  to  meet  the  peculiar  conditions 
to  be  encountered  in  tbe  performance  of  quite 
unusual  duties,  that  Involve  enormous  ex- 
penditures upon  reclamation  projects  that 
perhaps  have  no  precedents  to  guide,  but  up- 
on their  successful  execution  depend  vast 
pubUc  and  private  Interests  affecting  the  en- 
tire state.  The  courts  should  not  interfere 
unless  the  Constitution  Is  being  violated  or 
private  rights  are  invaded  contrary  to  law 
and  equity. 

Affirmed. 

BROWNE,  a  J.,  TAYLOR,  J.,  and  JONHS 
and  PERKINS,  drcnlt  Judges,  concui; 
ELLIS  and  WEST,  J3.,  disqualified! 
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MYERS  V.  STATE  ex  ral.  THOMPSON. 

(Snpreme  Court  of  Florida.     Jan.  14,  1021.) 

fSyttdbu*  hy  the  Court.) 

1.  Mandamus  <8=>3(l),  10— Not  gmntwl  If  re- 
lator has  other  adequate  renedy;  right  to 
remedy  must  be  clear. 

The  writ  of  mandamus  does  not  supersede 
legal  lemedies,  but  rather  supplies  the  want 
of  a  legal  remedy,  therefore  two  prerequisites 
must  exist  to  warrant  a  court  in  granting  this 
extraordinary  remedy:  First,  it  must  appear 
that  the  relator  has  a  dear,  legal  right  to  the 
performance  of  the  particular  duty  by  the  re- 
spondent; and,  second,  that  the  law  affords  no 
other  adequate  or  specific  remedy  to  secure  the 
performance  of  the  duty  which  it  is  sought  to 
coerce. 

2.  Mandafflus  ^9l  I— Does  not  lie  to  try  col- 
lateral questions  requiring  legal  controversy. 

Mandamus  is  not  the  proper  method  of 
trying  collateral  questions  which  require  a  le- 
gal controversy  for  their  settlement. 

3.  Mandamus  «=>7— Issuance  of  writ  discre- 
tionary. 

At  common  law  the  issuance  of  a  writ  of 
mandamus  is  not  a  matter  of  course;  being  in 
its  nature  a  prerogative  writ,  its  issuance  is 
to  a  certain  extent  a  matter  of  Judicial  discre- 
tion, and  even  in  this  country,  where  the  pre- 
rogative character  of  the  writ  is  no  longer 
fully  recognized,  the  exercise  of  the  jurisdic- 
tion to  grant  it  rests,  to  a  considerable  extent, 
in  the  sOund  discretion  of  the  court,  subject 
always  to  the  well-settled  principles  which  have 
been  established  by  the  courts. 

4.  Mandamus  «S3>I0— Peremptory  writ  denied, 
where  legal  right  of  relator  does  not  olaariy 
appear. 

In  mandamns  proceedings,  where  the  legal 
right  of  the  relator  to  the  relief  sought  does 
not  clearly  appear,  and  where  questions  involv- 
ed should  be  adjudicated  in  other  appropriate 
proceedings,  a  peremptory  wril  should  be  de- 
nied. 

Error  to  arcult  Court,  Duval  County; 
Daniel  A.  Simmons,  Judge. 

Mandamus  by  the  State,  on  tbe  relation  of 
Q.  F.  Thompson,  as  permanent  Secretary  of 
Omega  Lodge  No.  5442,  Grand  United  Order 
of  Odd  Fellows  of  Florida,  against  L.  H, 
Myers,  as  Secretary  of  Endowment  Bureau 
of  District  Grand  Lodge  No.  27,  United  Order 
of  Odd  Fellows  of  Florida.  Judgment  for  re- 
lator, and  respondent  brings  error.  Be- 
versed. 

Herbert  L.  Anderson,  of  JacksonvUle,  for 
plaintiff  in  error. 


Martin  H,  Long,-  of  JacfkaouTllIe^  for  de- 
fraidant  in  error. 

WHITFIELD,  J.  A  peremptory  writ  of 
mandamus  was  Issued  herein,  commanding 
the  secretary  of  a  lodge  of  Odd  Fellows  to 
issue  a  receipt  for  dues,  etc.,  upon  payments 
made  under  a  schedule  of  assessment  dues 
without  reference  to  Increases  that  had  been 
made  in  such  dues,  the  authority  for  which 
increase  was  contested.  A  writ  of  error  was 
taken. 

[1]  The  writ  of  mandamus  does  not  super- 
sede legal  remedies,  but  rather  supplies  the 
want  of  a  legal  remedy,  therefore  two  pre- 
requlslteo  must  exist  to  warrant  a  court  in 
granting  this  extraordinary  remedy:  First, 
It  must  appear  that  the  relator  has  a  dear, 
legal  right  to  the  performance  of  the  partic- 
ular duty  by  the  respondent;  and,  second, 
that  the  law  affords  no  other  adequate  or 
specific  remedy  to  secure  the  performance  of 
the  duty  which  it  sought  to  coerce.  State  ex 
rel.  Ellis  V.  Atlantic  Coast  Line  B.  Co.,  53 
Fla.  650,  44  South.  213,  18  L.  R.  A.  (N.  S.) 
320,  12  Ann.  Cas.  359. 

[2,  3]  Mandamus  is  not  tjie  proper  method 
of  trying  collateral  questions  whldi  require  a 
legal  controversy  ,for  their  settlement.  Caw- 
thon  v.  State  ex  rel.  Adams,  62  Fla.  133,  56 
South.  404;  State  ex  rel.  Sunday  v.  Eich- 
ards,  60  Fla.  284,  39  South.  162. 

"At  common  law  the  issuance  of  a  writ  of 
mandamns  is  not  a  matter  of  course;  being  in 
its  nature  a  prerogative  writ,  its  issuance  in 
to  a  certain  extent  a  matter  of  jndidal  discre- 
tion, and  even  in  this  country,  where  the  pre- 
rogative character  of  the  writ  is  no  longer 
fully  recognized,  the  exercise  of  the  jurisdiction 
to  grant  it  rests,  to  a  considerable  extent,  in 
the  sound  discretion  of  the  court,  subject  al- 
ways to  the  well-settled  principles  which  have 
been  estabUshed  by  the  courts."  18  B.  C.  H 
S  62,  p.  137;  26  Cyc.  143,  157. 

[4]  In  this  case  the  rights  of  the  relator, 
if  any,  In  the  premises,  depend  upon  a  deter- 
mination of  rather  unusual  questions  of  fact 
to  which  rules  of  law,  hitherto  unascertained 
in  this  state,  are  supposed  to  apply.  As  a 
legal  right  of  the  relator  to  the  writ  does 
not  clearly  appear  on  the  face  of  the  plead- 
ings on  which  the  writ  was  ordered,  and  as 
questions  Involved  should  be  adjudicated  in 
other  appropriate  proceedings,  the  peremp- 
tory writ  of  mandamus  should  not  have  been 
Issued,  but  the  alternative  writ  should  have 
been  dismissed. 

Reversed. 

BROWNE,  C.  J.,  and  TATLOB,  EIXIS. 
and  WEST,  JJ.,  concur. 
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COLEY  V.  ENGLISH  at  al.     (I   DIv.   171.) 
(Saprem«  Court  of  Alabama.    Dec.  16,  1920.) 

1.  iHJnnetlon  «s9l— Bill  without  equity  will  not 
•npport. 

A  bin  withoat  equity  win  not  aupport  an 
injunction  of  any  cliaracter. 

2.  Log*  and  logging  9=»3(I4)— Grantee  of  tim- 
ber owner  after  expiration  of  time  for  remov- 
iag. 

The  parchaser  of  standing  timber  remaina 
the  owner  tliereof  notwithetanding  the  time  in 
which  he  should  have  removed  the  timber  has 
expired. 

3.  Injunction  4s»l36(l)  — Real  question  be- 
tween parties  neoessary  to  Justify  temporary 
Injunction. 

In  order  to  invite  or  to  Justify  the  issu- 
ance of  a  temporary  injunction  to  preserve  the 
status  quo  of  property  pendente  lite,  and  like- 
wise to  warrant  the  overruling  of  motion  to 
dissolve  an  injunction  for  the  stated  purpose, 
there  must  be  a  real  question  between  the 
parties,  a  substantial  question  to  be  decided; 
that  is,  a  fair  question  as  to  the  existence  of 
the  right  to  protection. 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty: John  D.  Lee,  Judge. 

Bill  by  Frederlclc  I.  Coley  against  Arthur 
M.  English,  Jr.,  and  others,  to  enjoin  them, 
tbdr  agents  and  employees,  from  cutting  and 
removing  or  from  committing  any  other  dep- 
redations upon  any  of  the  timber  situated  up- 
on the  lands  described  In  the  deed  of  the  En- 
glishes to  John  J.  King,  of  December  25, 1905, 
pending  the  determination  of  a  bill  by  com- 
plainant for  the  specific  performance  by  the 
Englishes  of  their  contract  to  convey  said 
land  to  complainant,  which  is  now  pending  la 
this  court.  From  a  decree  dissolving  the  tem- 
porary injunction  and  dismissing  the  biU, 
complainant  appeals.     Affirmed. 

Bamett,  Bugg  ft  Lee,  of  MonroeviUe,  for 
appellant 

Hafollton  &  Page,  of  Evergreen,  and  Hy- 
bart  ft  Hare,  of  MonroeviUe,  for  appellees. 

McCLELLAN,  J.  This  appeal  is  from  a 
decree  sustaining  demurrer  to  the  bill  filed 
by  appellant  against  appellees,  and  also  bring- 
ing up  for  review  the  action  of  the  court  in 
tliat  decree  in  dissolving — on  motion  to  dis- 
solve for  want  of  equity  in  the  bill — a  tem- 
porary Injunction  Issued  npon  the  filing  of 
the  bin.  Xhe  primary,  if  not  sole,  object  of 
this  particular  bill  was  to  secure  a  temporary 
Injimctlon  to  prevent  the  cutting  and  removal 
of  timber. 

[1]  A  bill  without  equity  wlU  not  support 
an  Injunction  of  any  cliaracter.  McHan  t. 
McMurry,  173  Ala.  182,  187,  65  South.  793; 
Pearson  v.  Duncan,  198  Ala.  25,  28,  73  South. 
406.  3  A.  L.  B.  242;  HamUtou  v.  Ala.  Power 
Co^  196  Ala,  438,  448,  70  South.  737.    Since 
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it  appears  from  the  averments  of  this  bill 
that  there  is  now  pending  a  bill — to  which  the 
same  persons  are  parties  as  are  made  par- 
ties in  this  cause — to  enforce  specific  perform- 
ance of  the  lease-sale  contract  to  be  later  men- 
tioned, a  contract  material  to  the  cause  of 
the  complainant  In  the  previously  pending  liti- 
gation as  it  is  material  to  him  in  the  present 
proceeding,  whether  the  present  bill  is  but  an 
elTort  to  employ  a  "supplemental  bill"  wlth- 
ont  any  necessity  therefor  or  justification 
thereof  (21  C.  J.  p.  540  et  seq.;  5  Mich.  Ala. 
Dig.  p.  568  et  seq.)  is  a  question  that  may  be 
pretermitted  In  view  of  the  conclusion  pre- 
vailing on  this  review. 

On  December  25, 1905,  Arthur  M.  and  Alice 
N.  English  conveyed,  by  warranty  deed,  for 
a  valuable  consideration,  to  John  J.  King, 
"all  the  merchantable  timber  now  standing 
and  growing"  on  land  described  In  the  lease- 
sale  contract,  before  mentioned,  and  in  this 
bill.  The  Instrument  was  seasonably  record- 
ed, which  was  effective  to  carry  notice  to 
complainant  of  the  title  conveyed  to  King. 

On  December  8,  1914,  Alice  N.  and  Arthur 
M.  English,  the  same  persons  who  were  grran- 
tors  in  the  conveyance  to  John  J.  King,  en- 
tered into  a  lease-sale  contract,  of  planta- 
tions described  therein,  with  complainant, 
Frederick  I.  Coley.  It  was  stipulated  there- 
in that  Ooley  might  purchase  the  lands  at 
any  time  before  December  81,  1917,  at  a 
specified  price  and  on  terms  defined  in  the 
writing.  As  appears  this  lease-sale  contract 
was  made  v?lth  Coley  about  nine  years  after 
the  deed  to  King  was  executed. 

[2]  In  obedience  to  the  application  of  oft- 
repeated  Illustrations  of  principles  so  long 
recognized  In  this  jurisdiction  as  to  establish 
them  aa  rules  of  property — a  status  this 
court  is  not  at  liberty  to  alter  at  this  late 
day — ^It  must  be  held  that  John  J.  King,  or 
his  successors  in  title,  was  the  owner  of  the 
timber  Interest  described  in  the  deed  to  him, 
and  stlU  Is  the  owner  notwithstanding  the 
time  In  which  he  should  have  removed  the 
timber  has  expired.  Eeflin  v.  Bingham,  56 
Ala.  5S6,  28  Am.  Rep.  776;  Magnetic  Ore  Co. 
▼.  Marbuiy  Co.,  104  Ala.  465,  16  South.  632, 
27  L.  R.  A.  434,  53  Am.  St.  Rep.  73;  Vizard  v. 
Robinson,  181  Ala.  849,  358,  61  South.  959; 
Zimmerman  v.  Daffln,  149  Ala.  380,  386  et 
seq.,  42  South.  858,  9  L.  R.  A.  (N.  S.)  663,  123 
Am.  SL  Rep.  68;  Zimmerman  v.  Wilson,  201 
Ala.  70,  77  South.  364;  Mt.  Vernon  Lbr.  Co. 
T.  Sbepard,  190  Ala.  674,  67  South.  286; 
Shepard  v.  Mt.  Vernon  Lbr.  Co.,  192  Ala.  322, 
68  South.  880,  where  a  vigorous  dissent  was 
unavailing  to  invite  a  change  of  the  doctrines 
to  which,  in  these  circumstances,  this  court 
had  so  long  given  Its  adherence.  Other  cita- 
tions might  be  added ;  they  are  readily  avail- 
able.   In  the  last-clted' decision  it  was  said: 

"Where  the  owner  of  land  conveys  to  an- 
other the  title  to  *  *  *  standing  timt>er 
(*    *    *    realty  in  the  view  of  the  law),  the 


ttsoVoT  otb«r  I 
87  S0.-6 


I  sec  wuna  topic  and  KBT-IiUMBBR  in  all  Key-Numb«red  DlaesU  and  Indexrn 


Digitized  by 


Google 


82 


87  SOUTHERN  B&POBTER 


(AUu 


result  is  to  create  two  closes  adjoining  but 
separate  Cthe  one  the  land  proper,  and  the 
other    •    •    •    the  standing  timber    *    •    • )." 

[3]  It  results  Inevitably  from  the  consid- 
erations stated  and  elaborated  in  the  fore- 
going, among  other  decisions  In  this  court, 
that  the  lease-sale  contract  to  which  com- 
plainant (appellant)  attributes  his  rights  in 
the  premises  could  not  and  did  not  transmit  or 
otherwise  affect  the  title  to  the  timber  de- 
scribed In  the  earlier  deed  to  King.  Whether 
King  or  any  others  cut  and  removed  timber 
described  in  the  deed  to  King  was  and  is 
without  concern  to  appellant,  he  having  no 
present  or  prospective  right,  title,  or  Interest 
in  such  timber.  No  right  or  title  of  his  being 
Infracted  by  the  act  of  cutting  or  removing 
timber  belonging  to  King,  the  appellant  could 
not  Invoke  injunctive  relief.  22  Cyc.  p.  817. 
In  order  to  invite  or  to  Justify  the  Issuance  of 
a  temporary  injunction  to  preserve  the  status 
QUO  of  property  pendente  lite,  and  likewise 
to  warrant  the  overruling  of  motion  to  dis- 
solve an  injunction  for  the  stated  purpose, 
there  must  be  a  "real  question"  between  the 
parties — a  "substantial  question"  to  be  de- 
cided— the  rule  contemplating  as  a  condition 
to  the  Issuance  of  such  an  injunction,  or  to 
the  denial  of  a  motion  to  dissolve,  that  the 
complainant  "has  a  fair  question  to  raise  as 
to  the  existence"  of  the  right  he  would  have 
protected  by  the  temporary  writ.  Coze  v. 
HuntsriUe  Gas  Ck>.,  129  Ala.  496,  500,  501,  29 
South.  867.  On  the  averments  of  this  bill 
the  appellant  presents  no  "real  question"  with 
respect  to  any  right,  interest,  or  title  In 
him  to  the  timber  passing  by  the  conveyance 
to  King  in  1905. 

The  bill  is  without  equity.  TbB  decree  Is 
affirmed. 

Affirmed. 

ANDERSON,  0.  3.,  and  SOMEBVILLB 
and  THOMAS,  JJ.,  concur. 


(aM  Ala.  974) 

8L08S-SHEFFIELD   STEEL   &   IRON   CO. 
V.  BROOKS.     (6  DIv.  986.) 

(Supreme  Court  of  Alabama.     Oct  21,  1920. 
Rehearing  Denied  Nov.  18,  1920.) 

I.  Master  and  servant  «=9259(S)— Count  under 
statute  for  negligence  of  mining  tuperintend- 
ent,  causing  Injury  to  mine  traokmaa,  held 
sufRclent. 
Id   an   action   against   a   mining   company 
for  death  of  its  employee,  coimt,  based  on  Em- 
ployers' Liability  Act  (Code  1907,  |  S910,  snbd. 
2)  averring  that,  while  plaintiff's  intestate  was 
employed  by  defendant  as  a  helper  to  track- 
men, he  was  ran  over  or  against  by  a  car  or 
cars  on  a  track  of  defendant's  railway,   and 
so  injured  that  he  died,  the  injuries  and  dam- 
age being  caused  by  reason  of  and  as  a  proxi- 
mate consequence  of  the  negligence  of  a  per- 


son in  defendant's  employ  intrusted  by  defend- 
ant with  superintendence,  etc.,  held  free  from 
the  grounds  of  demurrer  directed  to  it. 

2.  Master  and  servant  ^=3284 (3)— Whether 
statement  of  mine  superintendant  was  order, 
a  jury  question. 

In  an  action  against  a  mining  company  for 
death  of  its  trackmen's  helper  when  run  over 
by  a  car  or  cars,  whether  the  statement  of 
defendant's  superintendent  to  plaintiff's  intes- 
tate, "Come  on,  boys,  let's  go,"  though  not 
in  tiie  form  of  an  order,  was  the  order  of 
such  superior  official  to  the  intestate  which 
the  latter  was  bound  to  obey,  held  for  the 
jury,  under  the  evidence. 

3.  Pleading  43>2I— Inconaistent  Issues  may  be 
presented  by  separate  pleadings  and  replica- 
tions. 

There  may  be  inconsistent  issues  presented 
by  separate  pleadings  and  replicationB,  and  each 
referred  to  its  own  relative  pleading. 

4.  Master  and  servant  «=>262  (4)— Submission 
of  Issues  ef  fact  under  pleas  of  contributory 
negligence  not  error. 

In  an  action  against  a  mining  company  for 
death  of  its  trackmen's  helper,  defendant  com- 
pany's pleas  of  contributory  negligence,  being 
to  the  effect  that  plaintiff's  intestate  negligent- 
ly went  on  the  track  when  he  knew  a  car  or 
cars  were  approaching,  etc.,  and  that  he  went 
on  the  track  on  which  cars  were  being  operat- 
ed while  they  were  rapidly  approaching,  held 
that  the  trial  court  did  not  err  in  submitting  the 
issue  of  fact  under  such  pleaa  to  the  jury. 

Appeal  from  Circuit  Court,  Jeffersom  Coun- 
ty;  John  0.  Pogh,  Judge. 

Action  by  Mrs.  Lois  T.  Brooks,  as  adminis- 
tratrix of  the  estate  of  A.  H.  Brooks,  deceas- 
ed, against  the  Sloss-Sheffield  Steel  &  Iron 
Company,  for  damages  for  the  death  of  her 
intestate  employed  in  defendant's  mine. 
From  Judgment  for.  plaintiff,  defendant  ap- 
Afflrmed. 


Tillman,  Bradley  &  Morrow  and  B.  Jm  All, 
all  of  Birmingham,  for  appellant. 

Beddow  &  Oberdorfer,  of  Birmingham,  for 
appellee. 

THOMAS,  J.  The  suit  was  for  perswial 
Injury  received  by  an  employeei 

The  submission  to  the  Jury  was  on  counts 
4,  5,  6,  and  7.  Count  4  is  for  negligence  bas- 
ed on  subdivision  2  of  the  Employers'  Liabil- 
ity Act;  count  6  Is  framed  under  subdivision 
6,  charging  negligence  tm  the  part  of  a  per- 
son in  control  of  a  car  upon  a  railway  in  de- 
fendant's mine  In  failing  to  have  a  light  or 
signal  upon  said  car  or  cars  at  the  time  of 
said  injury;  and  counts  6  and  7  are  framed 
under  the  second  subdivision,  charging  wan- 
tonness to  a  superintendent  or  servant  in 
charge  of  a  car  upon  a  railway  oiierated  In 
defendant's  mine.    Code,  f  3910. 

[1]  Demurrer  to  count  4,  ovemiled  by  the 
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emnt.  Is  assigned  as  error.    It  Is  averred  tn 
tbe  count  that — 

Wliile  plaintiff's  intestate  'Vas  employed  by 
the  defendant,  to  vit,  a  helper  to  defendant's 
trackmen,  plaintifCe  inteetete  was  run  over  or 
against  by  a  car  or  cars  on  a  track  of  de- 
fendant's railway,  and  was  so  in]ared  that  he 
died;  and  the  plaintiff  avers  that  said  !n- 
jaries  and  damage  were  caused  by  reason  of 
and  as  a  proximate  conseqaence  of  the  negli- 
fence  of  a  person  in  the  service  or  employment 
of  the  defendant,  and  who  was  intrusted  by 
the  defendant  with  superintendence,  whilst  in 
the  exercise  of  each  superintendence,  vii.,  Joe 
Pate,  negligently  caused  said  car  or  cars  to 
run  upon  or  against  the  plaintiff's  intestate, 
and  80  injured  him  that  he  died." 

It  is  free  from  the  groiinds  of  demurrer  di- 
rected thereto.  A.  O.  S.  R.  Co.  t.  FUnn,  199 
Ala.  177,  74  South.  246,  248;  T.  O.  I.  &  R. 
Ca  ▼.  Moore,  1&4  Ala.  134, 140,  69  South.  B40; 
Republic  I.  &  S.  Co.  v.  Williams,  168  Ala.  612, 
617,  53  South.  76;  Little  Cahaba  Coal  Co.  v. 
Gilbert,  178  Ala.  615,  59  South.  446;  Wood- 
ward Iron  Co.  T.  Marbut,  183  Ala.  810,  62 
South.  804;  A.  6.  S.  R.  Co.  v.  Neal,  8  Ala. 
App.  591,  62  South.  654;  South.  Cot  Oil  Co. 
T.  Woods,  201  Ala.  553,  78  South.  907. 

[2]  Whether  a  Jury  question  was  made  un- 
der the  fourth  count  Is  presented  for  deci- 
sion by  the  refusal  of  the  p:eneral  affirmative 
diarge,  requested  in  writing,  and  Is  Insisted 
upon  In  argument  Defendant's  counsel  says 
that  the  negligence  ascribed  to  Superintend- 
ent Joe  Pate  In  count  4  was  "in  saying  to  In- 
testate, 'Come  on,  boys,  let's  go,'  or  svords  to 
that  effect  while  Pate  and  Brooks  were  in 
the  toolhouse";  that  "a  careful  reading  of 
the  record  shows  that  this  order  or  direction. 
If  it  can  be  said  to  be  an  order  or  direction, 
was  given  while  they  were  both  In  a  place  of 
safety  In  tbe  toolhouse  a  number  of  feet  from 
the  track  on  which  intestate  was  killed."  It 
has  been  held  by  this  court: 

That  "where  the  boss  driver  was  directing 
tbe  work  in  a  mine,  and  had  control  of  the  em- 
ployee, and  both  the  boss  driver  and  the  em- 
ployee were  subject  to  the  orders  of  the  bank 
boss,  and  tbe  bank  boss,  addressing  every  one 
standing  around,  said,  'Come  ahead,  and  let's 
clean  up  the  wreck,  and  get  the  cars  running,' 
and  tbe  boss  driver  was  present  at  the  time, 
tbe  qnestion  whether  the  boss  driver  was  there- 
by authorized  to  order  the  employee  to  aid 
in  the  work,  though  outside  of  his  regular 
employment  so  as  to  make  the  employer  lia- 
ble for  any  negligence,"  was  a  question  for  the 
Jury.  RepubUc  I.  &  S.  Co.  v.  Quinton,  194 
Ala.  126,  132,  69  South.  604. 

Defoidant's  said  superintendent  In  diarge 
at  the  time  of  the  injury  testified  for  plain- 
tiff, saying: 

"On  tbe  Otb  day  of  Jnly,  1918,  I  was  track- 
man on  the  slope  at  Bessie  mine,  and  some- 
times had  from  one  to  two  men  working  un- 
der me,  and  at  the  time  of  his  death  Mr.  Ad- 
miral H.  Brooks  was  working  under  me,  and  I 


was  his  boss,  and  I  was  intrusted  by  the  com- 
pany with  authority  to  direct  him  what  to  do 
and  I  had  to  tell  him  what  to  do,  and  he  was 
expected  to  obey  my  orders.  •  •  •  The 
slope  entry  was  under  the  ground,  and  the  track 
laid  along  it  for  the  operation  of  cars,  and  it 
was  handled  by  a  wire  rope  pulling  the  cars 
out  and  letting  them  down.  I  was  near  to 
Admiral  H,  Brooks  at  the  time  he  lost  his  life, 
at  the  toolhouse  Just  below  the  ninth  left 
where  we  all  get  tools  and  keep  supplies  for 
the  mines,  •  •  •  about  halfway  down  tbe 
slope.  •  *  *  The  tools  kept  in  the  toolhouse 
were  the  tools  used  in  the  track  work,  used 
by  me  and  the  other  track  men  there.  Just 
before  Brooks  met  his  death  I  came  down  the 
slope,  and  Brooks  was  standing  in  that  place 
(indicating).  The  duties  of  Brooks  and  my- 
self necessitated  us  all  being  on  the  slope  at 
that  time,  and  our  duties  necessitated  us  cross- 
ing over  the  rope  back  and  forth  every  day 
and  woricing  up  and  down  the  slope  the  fuU 
length.  When  I  eame  down  Brooks  was  stand- 
ing in  tbe  front  room,  and  I  remarked  to  him, 
'I  guess  you  thought  I  wasn't  coming  down 
this  morning' — I  was  late — and  he  said,  'No; 
I  heard  yon  were  getting  some  work  done  on 
top.'  I  told  him,  *Oet  your  hand  fuU  of  sixty- 
penny  naOs  and  we'll  go  down  the  slope  and 
do  some  work  below;*  that  we  would  go  down 
and  do  work  at  the  transfer  where  two  tracks 
went  together;  *  •  •  and  he  went  and  got 
the  naOs  in  the  toolhouse  and  held  them  up 
and  says,  'Is  that  enough?  and  I  told  him,  'Tes.' 
*  *  *  I  says,  'Let's  go,  boys,'  addressing  my 
helper,  and  we  come  down  the  track.  •  •  * 
Before  I-  called  Mr.  Brooks  and  said,  'Let's 
go,  boys,'  I  did  not  look  up  and  down  the  en- 
try to  see  whether  there  was  a  trip  that  we 
were  going  to  run  into.  The  slope  was  straight 
and  it  was  dark  in  there,  and  ran  something 
like  three-quarters  of  a  mile  down  in  the 
earth.  The  company  did  not  have  lights  in 
tbe  mine  along  the  entries  so  the  men  could 
see,  and  had  no  method  by  which  they  light 
up  the  entry  so  the  men  working  on  the  entry 
could  see  a  trip.  •  '•  ♦  Without  lights  on 
tbe  entry  or  on  the  trip  the  only  means  a  man 
had  to  see  the  trip  would  be  the  noise  of  the 
trip  and  the  movement  of  tbe  rope,  and  from 
the  light  he  had  on  his  head.  If  the  rope  was 
running  a  man  could  tell  which  way  it  was 
going  if  he  could  see  which  way  the  rope  was 
going,  but  he  could  not  tell  whether  the  trip 
was  a  mile  away  or  in  SO  or  40  feet,  not  by 
tbe  rope.  •  •  •  This  particular  trip  was 
running  fast  and  it  was  aboul  S6  feet  from 
him  When  I  saw  him.  I  went  out  and  crossea 
the  rope  and  crossed  tbe  track  and  said,  'Come 
on,  boys,'  and  I  suppose  Mr.  Brooks  followed 
me,  but  I  didn't  look  back  to  see  how  far  he 
was  behind  me,  and  I  Just  did  get  across  the 
track  when  the  trip  rushed  by." 

Mr.  Williamson,  as  a  witness  for  plaintiff, 
confirms  the  testimony  of  witness  Pate,  say- 
ing: 

"Before  the  accident  I  went  out  of  the  tool- 
house  first  then  Mr.  Pate,  and  then  Mr. 
Brooks.  Mr.  Pate  was  the  boss,  and  had  charge 
of  and  superintendence  over  Mr.  Brooks,  and 
I  heard  him  say  to  Mr.  Brooks,  'Come  on,  let's 
go,'   right  in   the  toolhouse,   standing  in   the 
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door.  Then  Mr.  Pate  started,  and  I  started 
«)th  him,  and  Mr.  Brooks  too,  bat  Mr.  Pate 
was  speaking  to  Mr.  Brooks,  and  I  went  along. 
When  I  got  outside  of  the  toolhonse  I  couldn't 
see  the  trip  until  I  got  out  on  the  track,  be* 
cause  there  wasn't  a  light  on  it,  it  was  a  blind 
trip,  and  I  looked  and  it  was  right  on  me  be- 
fore I  could  see  it,  say  about  12  or  15  feet, 
and  traveling  pretty  fast,  about  20  or  25  mQes 
an  hour." 

From  these  circumstances,  It  ■was  for  the 
Jury  to  say  whether  the  statement  of  Super- 
intendent Pate  to  plaintiff's  intestate,  thou;;h 
not  in  the  form  of  an  order,  -was  the  order  of 
such  superior  official  to  Brooks  and  to  which 
the  latter  was  bound  to  comply  In  the  per- 
forroonce  of  his  duties,  and  while  complying 
met  his  death.  Choctaw  Coal  &  Min.  Co.  t. 
Dodd,  201  Ala.  622,  79  South.  54,  56 ;  Repub- 
lic I.  ft  S.  Co.  ▼.  Williams,  supra,  168  Ala. 
625,  53  South.  76;  Woodward  Iron  Co.  y. 
Lowther,  194  Ala.  232,  234,  69  South.  877; 
Wooflstock  Iron  Works  v.  Kline,  Adm'r,  149 
Ala.  391,  394,  399,  43  South.  362;  King  v. 
Woodstock  Iron  Co.,  143  Ala.  632,  636,  42 
South.  27. 

In  the  answer  to  count  4,  plaintiff  Joined 
issue  on  plea  F.  No  ground  of  demurrer 
challenged  its  sufficiency  for  manner  of  or 
failure  in  averring  that  plaintiCfs  intestate 
negligently  went  upon  the  track  without  tak- 
ing necessary  precautions  to  prevent  Injury 
from  a  rapidly  approaching  car  or  negligently 
failing  to  ascertain  the  approach  of  the  cars 
In  dangerous  proximity  to  the  point  of  colli- 
sion.   The  plea  avers  that — 

"Plaintiff's  intestate  was  himself  guilty  of 
negligence  which  proximately  contributed  to  his 
injuries  and  death,  which  said  negligence  con- 
sisted in  this:  Plaintiff's  intestate  went  on  to 
the  defendant's  track  on  which  said  car  or 
cars  was  or  were  being  operated,  and  while  said 
cars  were  rapidly  approaching  on  said  track, 
and  in  close  and  dangerous  proximity  to  him, 
without  first  ascertaining  whether  or  not  the 
car  or  cars  was  or  were  approaching  on  said 
track,  and  as  a  proximate  consequence  thereof, 
he  was  struck  by  said  car  or  cars,  and  so  in- 
jured that  he  died." 

While  the  plea  concludes  with  the  avei^ 
ment  that  "plahatiff's  Intestate  went  onto  the 
defendant's  track  •  •  •  without  first  ascer- 
taiuing  whether  or  not  the  car  or  cars  was  or 
were  approaching  on  said  track,"  it  does  not 
aver  that  plaintiff's  Intestate  went  upon  said 
track  without  first  ascertaining  whether  or 
not  the  car  or  cars  was  or  were  rapidly  ap- 
proaching on  said  track,  and  in  close  and 
dangerous  proximity  to  plaintiff's  intestate. 
It  may  well  be  questioned  if  the  plea  contains 
the  equivalent  of  averment  that  he  negligently 
went  upon  the  track  without  first  ascertain- 
ing whether  or  not  the  car  or  cars  was  or 
were  rapidly  approaching  thereon  and  in 
close  and  dangerous  proximity  to  Um.  It 
is  pertinent  to  observe  that  there  is  evidence 
tbowine  that  tlie  approach  of  a  car  may  be 


ascertained  or  heard  some  distance  away  be- 
fore it  reaches  a  given  point,  by  the  liiove- 
ment  of  the  ropes  and  rollers  used  in  pro- 
pelling the  car  or  cars,  and  by  the  noise  of 
the  car  or  cars  In  dose  proximity,  and  that 
the  proximity  of  plaintiff's  Intestate  in  the 
toolhouse  just  before  he  went  on  the  track 
was  such  that  he  may  or  may  not  have  as- 
certained this  movement  of  the  car  or  cars. 
The  evidence  is  susceptible  of  different  in- 
ferences as  to  whether  or  not  be  could  have 
ascertained  the  direction  in  which  the  car 
or  cars  was  or  were  moving,  and  the  distance 
of  the  car  or  cars  from  him  on  the  track 
where  be  received  his  injuries.  In  response 
to  the  application  for  rehearing,  we  will  say 
that  the  evidence  has  been  read  at  lengtb, 
and  we  are  of  the  opinion  that  a  Jury  ques- 
tion was  presented  under  the  issues  made 
by  the  fourth  count.  Bromley  v.  Birmingham 
Min.  R.  R.  Co.,  95  Ala.  397,  404, 11  South.  341: 
Tobler  v.  Pioneer  Min.  &  Mfg.  Co.,  166  Ala. 
482,  517,  52  South.  86;  Bloom  v.  City  of  Cull- 
man, 107  Ala.  490,  497,  73  South.  85. 

Defendant's  pleas  of  contributory  negli- 
gence are  set  up  in  plea  8  that  plaintiff's  in- 
testate was  guilty  of  negligence  which  prox- 
imately contributed  to  his  injuries  and  death, 
in  that  he  negligently  went  onto  the  track  of 
defendant  on  which  the  car  or  cars  was  or 
were  then  and  there  being  operated,  "when 
he  knew  that  the  car  or  cars  was  or  were  ap- 
proaching on  said  track  in  dangerous  prox- 
imity to  him,  and  as  a  proximate  consequence 
of  such  negligence  he  sustained  the  injuries 
from  which  he  died";  and  in  plea  F  that 
said  Intestate  was  guilty  of  negligence  which 
proximately  contributed  to  his  death,  in  that 
he  "went  onto  the  defendant's  track  on  which 
said  car  or  cars  was  or  were  being  operated, 
and  while  said  cars  were  rapidly  approacli- 
Ing"  on  said  track,  and  In  close  and  danger- 
ous proximity  to  him  without  first  ascertain- 
ing whethei  or  not  the  car  or  cars  was  or 
were  approaching  on  said  track,  and  as  a 
proximate  consequence  thereof,"  etc. 

[3,  <]  Two  inconsistent  Issues  of  contribu- 
tory negligence  were  insisted  upon  in  the 
trial.  That  there  may  be  inconslatent  issues 
presented  by  separate  pleadings  and  replica- 
tions, and  each  Issue  referred  to  its  own  rela- 
tive pleading,  is  recognized  by  former  deci- 
sions of  this  court.  Ferdon  v.  Dickens,  161 
Ala.  181,  49  South.  888;  Pope  v.  Welsh's 
Adm'r,  18  Ala.  63L  During  the  delivery  of 
the  oral  charge,  defendant's  .attorney  said  to 
the  court: 

"My  theory  is,  it  was  his  [plaintiff'sl  duty 
to  stop,  look,  and  Usten,  and  if  he  did  stop, 
look,  and  listen,  and  found  out,  and  knowing:, 
the  cars  were  coming,  and  went  on  [the  track], 
he  was  negligent,  and  without  knowledge  he 
was  negligent.  I  have  two  theories;  one  with 
and  one  without  knowledge.  In  both  of  whioh 
he  would  be  negligent  If  your  honor  tella 
the  jury  what  his  duties  were  in  crossing  the 
track,  I  think  it  would  be  sufficient." 
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Thercupcm  the  conrt  charged  the  jury  as 
to  these  several  defenses  set  up  by  defend- 
ant's pleas.  In  submitting  tbe  Issues  of  fact 
under  this  pleading  to  'the  Jury,  we  And  no 
reversible  erroi. 

The  affirmative  charge  under  the  fifth 
count  of  the  complaint  was  properly  refused. 
So  of  refusal  of  affirmative  charges  as  to 
counts  6  and  7.  The  foregoing  and  other  tes- 
timony made  jury  questions  under  said 
counts. 

The  judgment  of  the  circuit  court  is  af- 
flrmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McOLELLAN  and 
80MBRVILLB,  JJ.,  concur. 


(204  Ala.  Sffi) 

GODBEY  V.  GODBEY  et  al.     (8  DIv.  2i3.) 

(Supreme  Conrt  of  Alabama.    Oct  28,  1920.) 

Evidence  <S=>I58(27)— Certlfled  transorlpt  of 
record  of  deed  Inadmissible  without  showing 
loss  of  original  or  absence  of  custody  or  con> 
trol. 

In  a  suit  for  tbe  sale  of  land  in  lien  of 
partition,  where  it  was  claimed  that  plaintiff  had 
conveyed  her  interest,  but  the  original  convey- 
ance was  not  offered  in  evidence  or  shown  to 
have  been  lost  or  destroyed,  and  it  was  not 
shown  that  defendants  did  not  have  its  cus- 
tody or  control,  the  admission  of  a  certified 
transcript  of  the  deed  as  recorded  was  er- 
ror. 

Appeal  from  Circuit  Court,  Lawrence 
County;     Robt.  C.  Brickell,  Judge. 

Bill  by  Rachael  Qodbey  against  Isaac  God- 
bey  and  others  to  sell  land  for  division. 
From  a  decree  dismissing  the  bill,  complain- 
ant appeals.    Reversed  and  remanded. 

All  the  parties  claim  title  through  William 
Godbey,  Sr.,  who  at  one  time  ovimed  and  was 
In  possession  of  the  land.  The  complainant 
and  all  of  the  respondents,  except  Mary 
Moore,  M.  U  Moore,  and  Birdie  Moore,  are 
children  and  grandchildren  of  William  God- 
bey. The  Moores  are  made  parties  respond- 
ent because  they  claimed  to  own  some  inter- 
est in  the  land  by  and  through  a  conveyance 
from  some  of  the  heirs  of  William  Godbey, 
Sr.  The  three  children  of  Wniiam,  Sr.,  filed 
an  answer  and  cross-bill,  praying  cancella- 
tion of  a  deed  executed  by  them  to  S.  Moore, 
through  whom  the  Moore  respondents  claim- 
ed. The  court  denied  relief  to  complainant 
and  dismissed  her  bill  and  granted  relief  to 
cross-complainant  WUIiam  Godbey,  ordered 
the  land  sold  for  division  among  some  of  the 
defendants,  but  decreed  that  complainant  had 
no  Interest  in  the  land  and  that  some  of  the 
defendants  and  two  of  the  cross-complain- 
ants had  no  interest 
-^— 


BEKTLET  ga 

So.) 

O.  O.  Chenault,  of  Albany,  for  appellant 
C.  M.  Sherrod  and  B.  B.  Downing,  both  of 
Mouiton,  for  appellees. 

SATRE,  J.  Appellant  filed  this  bill  seek- 
ing the  sale  of  a  certain  parcel  of  land  in 
lieu  of  partition  in  kind.  Appellant's  interest 
In  the  land  was  denied,  the  averment  being 
that  she  had  conveyed  the  same  to  some  of 
the  parties  defendant  and  upon  final  hearing 
upon  pleading  and  proof  the  bill  was  dis- 
missed. 

Appellant  and  several  of  the  defendant-ap- 
pellees had  inherited  their  Interest  from 
their  father.  Three  of  appellees,  Moore  by 
name,  had  inherited  their  interest  from  S. 
Moore,  their  father.  These  last-named  ap- 
pellees claimed  the  interest  which  had  de- 
scended to  appellant  in  virtue  of  a  convey- 
ance alleged  to  liave  been  executed  by  appel- 
lant and  two  other  heirs  of  their  father. 
The  divesting  of  appellant's  Interest  was  not 
otherwise  shown.  The  original  of  the  con- 
veyance was  not  offered  In  evidence,  nor  was 
it  shown  that  It  had  been  lost  or  destroyed, 
or  that  appellees  had  not  the  custody.or  con- 
trol thereof.  Nevertheless  a  certLBed  trans- 
cript of  the  deed,  as  recorded,  was  received 
in  evidence  over  appellant's  objection.  1?hlB 
was  error.  Acree  v.  Shaw,  202  Ala.  433,  80 
South.  817. 

It  results  that  the  decree  must  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  GARDNER  and 
BROWN,  JJ.,  concur. 


CUDD  V.  BENTLEY  et  al. 

(Supreme  Court  of  Alabama. 


(2M  Ala.  ESS) 
(8  DIv.  278.) 

Oct.  28,  1920.) 


Appeal  and  error  «=9l005(4)— Approved  ver* 
diet  may  be  set  aside  when  preponderance  of 
evidence  la  decidedly  against  the  verdict. 
On  the  gnestion  whether  the  verdict  is  con- 
trary to  the  evidence,  while  great   respect  is 
paid   to  the  riews  and  judgment  of  the  trial 
court  in   overruling  motion   for  new  trial,  if, 
after  allowing  all  reasonable  presumptions  in 
favor  of  the  correctness  of  the  verdict  the  pre- 
ponderance of  the   evidence   against  the  ver- 
dict is  80  decided  as  to  involve  the  conviction 
that  it  is  wrong  and  unjust,  the  Supreme  Court 
will  grant  a  new  trial. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; Horace  C.  WUkerson,  Judge. 

Action  by  EX  P.  Bentley  and  another 
against  J.  J.  Cudd.  From  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded. 

Appellees  E.  P.  Bentley  and  J.  R.  Bentley 
brought  this  suit  against  the  appellant  to  re- 
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cover  the  statutory  penalty  for  tbe  failure  to 
mark  satisfied  a  perscmal  property  mortgage 
of  record  In  Morgan  county,  Ala.,  executed  by 
appellees  to  appeUant  In  1913.  J.  R.  Bentley 
was  tbe  surety  of  bis  son  B.  P.  Bentley  on 
said  mortgage.  Plaintiff  insisted  tbe  mort- 
gage was  paid  in  December,  1916.  TtOa  suit 
was  brought  June  SO,  1919.  Notice  to  satisfy 
the  record  was  served  on  the  defendant  at 
his  office  In  Hartselle,  and  at  the  top  of  said 
notice  was  the  date  "June  2, 1917." 

EL  P.  Bentley  testified  that  he  served  this 
notice  on  the  defendant,  and  that  his  father 
was  present  at  the  time.  A  form  of  tbe  no- 
tice with  the  date  was  written  by  an  attorney 
at  Decatur,  and  the  plaintiff  correctly  o<vied 
it  as  it  was  written.  E.  P.  Bentley  testified 
that  it  was  his  best  Judgment  that  the  date 
was  a  mistake,  and  should  have  been  1918; 
that  it  did  not  occur  to  him  when  be  was 
writing  the  year  that  it  was  1918  instead  of 

1917,  and  that  he  was  dating  the  notice  back 
a  year,  tbe  witness  saying,  "I  am  not  positive 
that  it  was  not  June  2,  1917,  wbei  I  served 
that  notice.  Instead  of  1918."  J.  R.  Bentley, 
tbe  father,  testified  he  did  not  remember  the 
date  the  notice  was  served  on  the  defendanti 
saying,  "I  can't  say  whether  it  was  this  sum- 
mer or  last  summer,  or  the  summer  before 
last"  Some  of  tbe  eyldence  for  tbe  plain- 
tiff tended  to  show  he  was  living  on  the 
King  or  Cain  place  when  this  notice  was 
served,  and  that  tbe  last  year  be  lived  on 
that  place  was  1917. 

The  attorney  who  prepared  the  notice  for 
the  plaintiff  testified  that  he  wrote  out  the 
notice,  remem:berlng  the  circumstance,  and 
that,  looking  at  the  i>aper,  he  would  say  he 
wrote  it  in  1917,  and  that  independent  of  the 
paper,  he  would  say  that  it  had  been  "In  tbe 
neighborhood  of  two  years,"  though  he  could 
not  be  positive.  The  defendant  himself  tes- 
tified, positively,  that  the  notice  was  served 
in  1917  at  Hartselle,  and  that  he  had  no  busi- 
ness whatever  with  either  of  the  plaintiffs  in 

1918,  nor  did  he  come  in  contact  wltb  either 
of  the  plalntUCs  in  1918 ;  and  that  one  of  the 
Bentleys  before  that  bad  gone  to  Arkansas, 
and  be  bad  sent  the  mortgage  out  there. 

There  was  verdict  and  Judgment  for  the 
plaintiffs,  and  defendant's  motion  for  a  new 
trial  was  overruled,  from  which  this  appeal  is 
prosecuted. 

E.  W.  Godbey,  <^  Decatur,  for  appdllant 
B.  C.  Nix,  of  Albany,  for  appellees. 

GARDNER,  J.  Suit  by  appellees  against 
appellant  to  recover  the  statutory  penalty  for 
failure  to  enter  satisfaction  on  the  margin 
of  the  record  of  a  mortgage  on  personal  prop- 
erty under  section  4898,  Code  1907.  The  no- 
tice requesting  satisfaction  bears  date  June 
2,  1917 ;  tbe  suit  being  brought  In  June,  1919. 

If  the  date  upon  tbe  notice  is  correct,  the 
defendant  was  entitled  to  a  verdict  upon  his 
plea  of  the  statuta  of  limitations,  and  this  is 


the  Question  of  prime  importance  vpoa  this 
appeal,  as  it  is  most  strenuously  insisted 
that  tbe  trial  court  erred  in  refusing  to  grant 
the  motion  for  a  new  trial  upon  the  ground 
that  the  verdict  was  contrary  to  the  over- 
whelming weight  ot  the  evidence.  Tbe  state- 
ment of  the  case  will  sufficl«itly  outline 
the  testlmfony  of  the  respective  parties  bear- 
ing upon  this  issue  of  fact,  and  we  need  not 
enter  into  any  detailed  discussion  of  the  evi- 
dence here,  but  a  brief  reference  thereto  niU 
suffice.  The  testimony  for  the  plaintiff  upon 
this  Issue  is  most  uncertain  and  unsatisfac- 
tory. He  merely  thinks  that  there  was  some 
mistake  in  the  date,  but  yet  la  not  positive 
It  was  not  June  2,  1917,  when  the  notice  was 
served.  The  testimony  of  the  father,  as  sure- 
ty, is  even  less  definite  and  still  more  un- 
satisfactory. As  opposed  to  this  is  the  tes- 
timony of  the  attorney  who  prepared  the  no- 
tice, who,  while  not  testifying  positively  as 
to  the  time,  indicates  very  clearly  bis  own 
conviction  that  the  paper  bears  the  proper 
date.  The  testimony  of  the  defendant  is  very 
positive  that  the  notice  was  served  in  1917, 
and  some  reasons  are  giv^i  by  him  for  this 
distinct  recollection.  There  are  other  cir- 
cumstances which  need  not  be  detailed,  which 
bear  against  the  plaintiffs'  contention,  and 
some  contradiction  between  the  testimony  of 
witness  J.  R  Bentley  and  his  answer  to  cer- 
tain interrogatories  propounded  under  th» 
statute. 

We  are  of  course  mindful  of  the  well-es- 
tablished rule  that  a  trial  Judge  who  sees  the 
witnesses  upon  the  stand  has  tbe  better  op- 
portunity to  judge  the  weight  and  credibility 
of  oral  testimony,  and  on  appeal  great  re- 
spect is  paid  to  his  Judgment.  ^Qie  following 
quotation  from  Southern  Ry.  Co.  v.  Grady, 
192  Ala.  515,  68  South.  346,  is  applicable  here; 

"We  recognize  that  upon  questions  of  this 
character  much  deference  is  to  be  accorded  tbe 
views  of  the  trial  judge,  and  that  the  powers 
of  this  court  in  this  regard  should  be  exercised 
with  tbe  greatest  caution.  Courts  are  orga- 
nized that  justice  may  be  evenly  administered,, 
and  if,  after  allowing  all  reasonable  presump- 
tions in  favor  of  the  correctness  of  tbe  verdict 
of  the  jury,  the  preponderance  of  the  evidence 
against  tbe  verdict  is  bo  decided  as  to  involve 
the  conviction  that  it  is  wrong  and  unjust,  then 
it  is  the  duty  of  the  court  to  so  exercise  its 
power  and  grant  the  new  trial." 

After  a  most  careful  consideration  of  the 
evidence  we  are  persuaded  that  some  charac- 
ter of  bias,  prejudice,  or  passion  had  influ- 
ence In  the  rendition  of  this  verdict.  The  In- 
troduction of  certain  testimony  as  to  the 
amount  for  whldi  defendant  had  sold  some  of 
the  property  purchased  by  him  at  what  we- 
presume  was  the  foreclosure  sale  [the  rele- 
vancy of  which  is  not  made  to  appear]  may 
have  bad  some  prejudicial  effect;  but,  bow- 
ever  this  may  be,  tbe  conclusion  has  been, 
reached  that  the  verdict  Is  so  contrary  to  tbe 
overwhelming  weight  of  tbe  evidence  as  to- 
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call  for  a  reversai  of  the  cause  on  account 

of  the  »ror  of  the  trial  court  in  overruling 

the  nfotioD  for  a  new  trial. 

The  Judgment  1b  therefore  reversed,  and 
the  cause  remanded. 
Beversed  and  remanded. 


ANDERSON,    O.    3^ 
BROWN,  JJ.,  concur. 


and    SATRB    and 


(2fM  AlK  SO) 
BOWEN  V. 


HOLCOMBE.     (I  DIv.  154.) 


(Supreme  Court  of  Alabama.    June  80,  1919. 
Beheajing  Denied  Oct.  21,  1919.) 

1.  EloetloM  «=3269--Contest  proceedings  art 
of  statstory  creation. 

ESection  eontests  are  proceedings  of  purely 
Btatatory  creation,  and  the  Legislature  may 
prescribe  the  jurisdiction,  methods,  and  means 
therefor. 

2.  Elections  «=s308— Security  for  costs  of  con- 
test Is  Jorlsdlotlonal  requirement. 

The  exaction  of  security  for  costs  of  an 
election  contest  under  Code  1907,  i  470,  as 
amended  by  Laws  1911,  p.  195,  is  a  jurisdic- 
tional requirement,  and,  if  sndi  security  is 
wholly  absent,  the  court  cannot  proceed. 

3.  Elections  «=930&— impflrfeot  security  for 
eontest  eosts  may  be  amended. 

An  imperfect  security  for  costs  of  an  elec- 
tion contest  may  be  perfected  by  amendment. 

4.  Eleotlons  «=>305(5)— Seovrlty  for  costs  of 
eleetion  eontests  cannot  lie  presumed. 

Where  the  transcript  of  record,  to  which 
the  cleric  attached  the  customary  certificate  of 
conpleteness,  does  not  show  that  any  security 
for  costs  of  an  election  contest  was  offered  or 
given  in  compliance  with  the  law's  jurisdiction- 
al requirement,  the  giving  of  such  security 
cannot  be  presumed. 

5.  Appeal  and  error  «=>2(^-No-Jurisdiotlon  on 
appeal  where  lower  oottft  withent  Jurlsdle- 
tlon. 

Where  the  record  shows  that  the  court  be- 
low did  not  acquire  jurisdiction  in  the  prem- 
ises, any  judgment  or  order  therein  will  not 
support  an  appeal. 


Aiipeal  from  Circuit  Court,  Mobile  County ; 
Joel  W.  Ooldsby,  Judge. 

ESection  contest  by  Joseph  G.  Bowen 
against  William  H.  Holcombe,  Jr.  From  a 
decree  for  conteetee,  contestant  appeala  Ap- 
peal dismissed. 


HOLCOHBB  87 

So.) 

Roach  ft  McConnell,  of  MoMle.  for  appel- 
lant. 

Stevens,  McCorvey  &  McLeod,  of  Mobile, 
for  appellee. 

McCLELIiAN,  J.  AjqpelUnt  sought  to  con- 
test the  election  (not  nomination)  of  the  ap- 
pellee to  the  office  of  sheriff  of  Mobile  coun- 
ty. In  virtue  of  amended  Code,  |  470  (Act  ap- 
proved April  S,  1911,  Qen.  Acts,  p.  195).  The 
contestee's  demurrer  to  the  appellant's  orlg- 
nal  "statement  of  grounds  of  contest"  being 
sustained,  the  "statement"  was  amended, 
and  appellee's  demurrers  thereto  were  sus- 
tained. Contestant  declining  to  plead  fur- 
ther. Judgment  was  rendered  for  contestee, 
with  costs. 

[1]  Contests  of  elections  are  proceedings  of 
purely  statutory  creation;  and  the  Legisla- 
ture may  prescribQ  the  jurisdiction,  methods 
and  means  therefor.  Scheulng  v.  State  ex 
rel.,  177  Ala.  162,  164,  69  South.  160,  amwg 
Others. 

[2]  The  exaction  of  security  for  costs  of 
contest,  set  dotvn  in  (3ode,  |  470,  and  in  Its 
amended  form,  supra.  Is  a  jurisdictional  re- 
quirement that,  U  wholly  absent,  will  not 
allow  the  court  to  proceed  a  "single  step." 
Hutto  T.  Walker  0>unty,  185  Ala.  505,  510, 
64  South.  818,  Ann.  Cas.  1916B,  372 ;  WUson 
V.  Duncan,  114  Ala.  659,  669,  21  South.  1017; 
Ex  parte  Shepherd,  172  Ala.  206,  210,  211. 
215,  66  South.  627 ;  Pearson  v.  Alverson,  160 
Ala.  265,  49  South.  756,  among  others. 

[S,  4)  An  Imperfect  security  for  costs  may 
be  perfected  by  amendment  Lowery  ▼.  Pe- 
tree,  175  Ala.  660,  57  South.  818.  This  tran- 
script to  which  the  derk  of  the  circuit  court 
attaches  the  customary  certificate  of  com- 
pleteness does  not  show  that  any  security 
whatever  for  costs  of  contest  was  offered  or 
given  in  compliance  (defective  or  otherwise) 
with  the  law's  jurisdictional  exactiou  in  tliat 
regard.  This  essential  to  jurisdiction  In  a 
special  proceeding  of  this  character  cannot 
be  assumed  or  presumed. 

[S]  As  the  record  stands  on  reproduction 
for  the  purposes  of  appeal,  the  court  below 
did  not  acquire  jurisdiction  In  the  premises. 
Hence,  according  to  the  record  here,  the  court 
was  without  jurisdiction;  and  any  judgment 
rendered  or  order  taken  will  not  support  an 
appeal.  Slngo  v.  Fritz,  165  Ala.  658,  661,  61 
South.  867;  Slngo  v.  McGhee,  160  Ala.  245, 
252,  49  South.  290. 
Appeal  dismissed. 

ANDERSON,  0.  J.,  and  SOMERVILLE  and 
THOMAS,  JJ.,  concur. 
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(M  Ala.  E»2) 

MINES,  Director  General  of  Railroads,  v. 
PADEN.     (6  DIv.  116.) 

(Supreme  Ck>iirt  of  Alabama.    Oct  28,  1920.) 

1.  Railroads  «=»335(5)— Fallnre  to  stop,  look, 
and  listen  must  have  contributed  to  Injury. 

To  preclude  recover;  for  damages  to  plain- 
titTs  automobile  struck  at  a  railroad  crossing, 
the  driver's  failure  to  observe  the  rule  requir- 
ing him  to  stop,  look,  and  listen  before  attempt- 
ing the  crossing  must  have  proximately  con- 
tributed to  the  injury. 

2.  Railroads  «=>350(32)— Failure  to  stop,  look, 
and  listen  as  proximate  cause  of  Injury  held 
for  Jury. 

In  an  action  for  damages  to  plaintiSf  s  auto- 
mobile struck  by  a  freight  train  at  defendant 
railroad's  crossing,  whether  or  not  the  driver's 
failure  to  stop,  look,  and  listen  before  attempt- 
ing the  crossing  was  the  proximate  cause  of 
the  injury  was  for  the  jury  under  the  evidence. 

3.  Trial  «=9l29-7lmproper  statement  by  coun- 
sel In  answer  to  statement  equally  objec- 
tionable not  reversible  error. 

In  an  action  against  a  railroad  for  damages 
in  collision  to  plaintiff's  automobile  at  a  cross- 
ing, statement  in  argument  by  plaintiff's  coun- 
sel, "We  don't  know  what  the  railroad  has 
done  with  this  car;  they  may  have  it  running  up 
and  down  a  section  right  now,"  objectionable 
as  unsupported  by  evidence,  being  merely  an 
answer  to  a  statement  made  by  counsel  for 
defendant  equally  objectionable  on  the  same 
ground,  was  not  reversible  error. 

4.  Damases  ^=9l39— Award  of  $300  for  dam- 
ages to  automobile  not  excessive. 

Verdict  for  $300  against  defendant  railroad 
tor  injuries  to  plaintiff's  automobile  in  a  cross- 
ing collision  held  not  excessive,  the  driver  hav- 
ing testified  that  the  train  tore  the  car  up, 
while  the  proof  was  that  the  car  was  worth 
from  $450  to  $500. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  J.  C.  B.  Gwynn,  Judge. 

Actlcm  by  W.  O.  Paden  against  Walker  D. 
Hlnes,  Director  General  of  Uailroads,  oper- 
ating the  Alabama  Great  Southern  Railroad. 
From  judgment  for  plaintiff,  defendant  ap- 
peals. Transferred  from  Court  of  Appeals 
under  Laws  1911,  p.  449,  §  6.    Affirmed. 

The  argument  objected  to  was  as  follows, 
as  made  by  plaintiff's  counsel: 

"We  don't  know  what  the  railroad  has  done 
with  this  car;  they  may  have  it  running  up 
and  down  a  section  right  now." 

A.  G.  &  S.  P.  Smith,  of  Birmingham,  for 
appellant 

McEniiy  ft  McKniry,  of  Bessemer,  for  ap- 
jpellee. 

GARDNER,  J.  Appellee's  automobile  was 
struck  by  a  freight  train  of  the  Alabama 


Great  Southern  Railroad  at  a  public  crossing 
In  Tuscaloosa  county,  and  this  suit  was 
brought  for  the  recovery  of  damages  sus- 
tained thereby. 

[1]  The  cause  was  tried  upon  count  2  as 
amended,  which  relied  for  recovery  upon  the 
negligence  of  the  servants  or  agents  of  the 
defendant  in  and  about  the  management  and 
operation  of  said  train,  and  upon  the  plea 
of  general  Issue  as  well  as  several  special 
pleas  of  contributory  negligence  setting  up 
the  failure  of  the  driver  of  the  plaintiff's  car 
to  stop,  look,  and  listen  before  going  upon 
the  track.  That  the  driver  of  the  car  did  not 
observe  this  latter  rule  Is  without  dispute, 
and  counsel  for  defendant  insist  that  the  af- 
firmative charge  was  due  on  this  account 
However,  in  order  to  preclude  recovery,  th» 
failure  to  observe  this  rule  must  have  prox- 
imately contributed  to  the  injury.  Walker  D. 
Hlnes,  Director  Gen.,  v.  Champion,  85  South. 
611. 

[2]  The  evidence  for  the  plaintiff  tended 
to  show  that  work  was  being  done  at  tlii» 
particular  crossing  for  the  purpose  of  double 
tracking  the  road;  that  one  roadbed  was 
close  to  the  other,  raised  about  two  feet  or 
more;  that  in  attempting  to  cross  his  car 
struck  this  bank  which  was  rather  steep, 
causing  the  car  to  go  dead,  and  that  he  could 
not  move  the  car  therefrom  before  it  was 
struck  by  the  train;  that  he  did  not  see  the 
bank  and  there  was  nothing  at  the  crossing 
to  warn  the  traveler  of  Its  condition.  The- 
proof  further  tended  to  show  there  was  am- 
ple time  to  cross  the  track  before  the  train 
reached  the  crossing  had  the  car  not  en- 
countered this  embankment.  More  of  the 
evidence  need  not  be  referred  to.  Suffice  it 
to  say  we  are  of  the  opinion  the  question  as 
to  whether  or  not  the  failure  to  stop,  look, 
and  listen  was  the  proximate  cause  of  the- 
Injury,  was  properly  submitted  to  the  jury, 
and  It  appears  that  the  trial  court  very  ful- 
ly and  correctly  charged  the  jury  upon  the 
law  relating  to  this  questiou,  both  in  the  oral 
charge  and  in  the  instructions  given  at  the 
defendant's  request 

Nor  is  there  merit  in  the  suggestion  that 
the  plaintiff  failed  to  prove  that  the  car  was 
demolished  and  ruined,  as  alleged  in  the  com- 
plaint. While  the  extent  of  the  injuries 
might  have  been  a  matter  In  dispute,  yet 
there  was  evidence  to  sustain  this  averment. 
If,  Indeed,  such  exactness  were  necessary  to- 
support  a  recovery — a  question  not  necessary 
to  be  determined. 

[3]  Appellant's  counsel  also  complain  of  a 
statement  in  argument  by  appellee's  counsel 
— objection  to  which  was  overruled — upon 
the  ground  that  it  was  not  supported  by  the 
evidence.  We  are  of  the  opinion,  however, 
that  this  statement  was  but  in  answer  to  a 
statement  made  by  counsel  for  defendant, 
equally  objectionable  upon  the  same  ground. 
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and  that  in  this  ruling  of  tbe  court  rever- 
sible error  ia  not  shown. 

[4]  The  court  also  OTerrnled  a  motion  for 
new  trial ;  the  only  additional  ground  of  the 
motion  not  heretofore  treated  was  that  the 
verdict  was  excessive.  The  proof  that  the  car 
was  worth  from  (450  to  $500  was  without  dis- 
imte,  as  well  also  that  the  train  pushed  the 
car  150  feet  or  mpre  after  It  was  struck,  and 
that  it  had  to  he  extricated  from  the  engine. 
Spealclng  of  the  damage  to  the  car,  the  driver 
testified  that  the  train  [to  use  the  language 
of  the  witness]  "tore  it  up,"  and  even  de- 
fendant's testimony  shows  considerable  dam- 
age was  done.  The  verdict  was  for  $300, 
and  after  an  examination  of  the  eridence 
we  are  of  the  opinion  that  this  ground  of 
motion  for  a  new  trial  was  properly  over- 
ruled. 

Finding  no  reversible  error  in  the  record, 
the  judgment  will  be  affirmed. 

Affirmed. 


ANDERSON,    C.    J., 
BBOWN,  JJ,  ccmcnr. 


and    SATRB    and 


(204  Ala.  sas) 

STEWART  BROS.  v.  RANSOM.    (8  DIv.  918.) 

(Supreme  Court  of  Alabama.    Oct  2S,  1920.) 

I.  Ejectment  <g=9 1 5 (2)— Plaintiff  showing  su- 
perior title  from  common  source  makes  prima 
facie  case. 

When  plaintiff  in  ejectment  proves  that  he 
and  defendant  claim  title  from  a  common 
•ource,  and  that  of  the  two  titles  emanating 
from  that  source  his  is  the  superior,  be  shows 
m  prima  fade  right  to  recover. 

&  Electment  <3=>90( 2)— Plaintiff  may  Introduce 
deeds  connectino  defendant's  title  with  oom« 
mon  soiirce. 

Where  defendant  in  ejectment  denies  that 
be  claims  from  the  same  source  as  plaintiff, 
plaintiff  may  show  that  he  does  so  claim  by  in- 
troducing in  evidence  the  various  deed^  con- 
necting him  with  the  alleged  common  source. 

8.  EJeotnent  «=925(2)— Defendant  may  defeat 
aotlon  by  showing  title  superior  to  that  of 
common  souroo  of  title. 
In  ejectment,  notwithstanding  proof  of  the 
Insufficiency  of  defendant's  title  under  the  com- 
mon source,  defendant  may  still  defeat  the  ac- 
tion by  showing  that  there  is  a  title  superior 
to  that  of  the  person  or  persons  under  whom 
both  parties  claim,  and  that  he  is  the  holder 
of  such  title. 

4.  Trial  «=>234(3)— General  charge  on  hypoth- 
esis that  Jury  believes  evidence  Is  proper. 
The   general  charge  for  defendant  is  not 
objectionable   in   form,    when   given   with    the 
hypothesis  ttuit  the  jury  believes  the  evidence. 


5.  Evidence  d=»34l— Copy  of  entry  In  tract 
boolc  certified  by  Secretary  of  State  Is  admis- 
sible. 

Under  Code  1907,  {  673,  requiring  the  Sec- 
retary of  State  to  keep  a  record  of  state  grants 
and  patents,  and  section  3983,  making  tran- 
scripts of  the  papers  required  to  be  kept  by 
any  public  officer  competent  evidence  when 
certified  by  the  proper  custodian,  a  copy  of 
an  entry  in  the  tract  book  showing  a  grant  was 
properly  admitted  when  certified  by  the  Sec- 
retary of  Stqte,  notwithstanding  section  30^, 
providing  that  copies  of  evidences  of  title  fur- 
nished by  the  Secretary  of  State  to  the  judge 
of  probate  and  certified  by  the  judge  are  admis- 
sible. 

6.  EJeotment  «=>  1 9  — Possession  unnecessary 
when  title  traced  back  to  the  sovereign. 

Where,  in  ejectment,  defendant  traced  title 
back  to  the  state  and  the  United  States,  proof 
of  possession  by  the  parties  under  whom  he 
claimed  was  not  necessary  to  the  title  acquired 
from  them. 

7.  Affidavits  «=>l8</2,  New,  vol.  I2A  Key-No. 
Series— Aot  authorizing  recording  of  affida- 
vits respecting  land  titles  to  be  strictly  con- 
strued. 

Act  Sept.  28,  1915  (Acts  1915,  p.  919),  au- 
thorising the  recording  of  affidavits  showing  the 
relationship  of  the  parties  to  conveyances,  etc., 
and  making  certified  copies  thereof  evidence,  is 
in  derogation  of  rights  commonly  secured  to 
parties  before  the  courts,  and  must  be  con- 
strued strictly. 

8.  Affidavits  <S=9l8*/2.  New,  vol.  I2A  Key-No. 
Series— Statute  held  not  to  anthorize  record- 
ing of  affidavit  to  support  title  by  adverse 
possession. 

Act  Sept.  28,  1915  (Acta  1915,  p.  919)  only 
authorized  the  recording  of  affidavita  setting 
forth  facts  affecting  the  construction,  opera- 
tion, and  effect  of  conveyances,  and  did  not 
authorize  the  recording  of  an  affidavit  showing 
sporadic  acta  of  ownership  and  asserting  title 
by  adverse  possession,  especially  when  the  affi- 
davit was  taken  ex  parte,  and  such  affidavit 
had  no  effect  as  evidence. 

Appeal  from  Circuit  Ourt,  Morgan  Coun- 
ty; F.  Lloyd  Tate,  Judge. 

Action  by  Stewart  Bros,  against  W.  T. 
Ransom  for  the  recovery  of  certain  lands. 
Judgment  for  defendant,  and  plalntifTs  ap- 
I>eal.    Affirmed. 

Sample  &  KUpatrlck,  of  Hartsells,  for  ap- 
pellants. 
B.  W.  Oodbey,  of  Decatur,  for  appeUee. 

SATRB,  J.  Statutory  action  In  the  nature 
of  ejectment;  second  appeaL  Stewart  v. 
Ransom,  200  Ala.  304,  76  South.  70. 

Plaintiffs,  appellants,  traced  their  title, 
through  a  mortgage  and  foreclosure,  back  to 
W.  M.  Lynn,  and  Introduced  evidence  tend- 
ing to  show  that  the  mortgagor  Lynn  had 
been  In  possession  at  the  date  of  the  mort- 
gage, April,  1913.  Defendant  Introduced  a 
certified  copy  of  a  list  of  lands,  which  Includ- 
ed the  land  In  suit,  granted  by  the  federal 
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govemmant  to  the  state  of  Alabama,  May  23, 
1^28,  known  as  the  Muscle  Shoals  List  of 
t«indB ;  a  copy  of  the  tract  book  certified  by 
the  Secretary  of  State  of  the  state  of  Ala- 
bama and  showing  a  grant  to  H.  D.  Morrow 
(to  whom  the  opinion  on  former  appeal  refers 
as  "Moore")  In  1858;  and  a  deed,  dated  April, 
1914,  from  Sarah  £>.  Morrow  and  others, 
purporting  to  be  the  deed  of  the  widow  and 
"the  only  heirs  and  distributees  of  the  late 
Henry  S.  Morrow,  deceased,"  It  having  been 
shown  that  Henry  S.  Morrow  was  one  of 
seven  children  of  Hugh  D.  Morrow,  deceased. 
Thereupon  plaintiffs  offered  in  evidence  a 
Judgment  in  favor  of  defendant  against  Lynn 
aforesaid,  execution  dated  December  9,  1913, 
levy,  sale,  and  a  deed  by  the  sheriff  to  de- 
fendant of  the  land  in  suit,  dated  January 
24,  1914;  the  purpose  of  this  evidence  being 
to  show  that  defendant  claimed  title  under 
the  same  Lynn  through  whom  plaintiffs  had 
deraigned  title,  and  so  to  estop  defendant  to 
show  a  different  title. 

[1-3]  Defendant  was  not  to  be  so  estopped. 
"When  the  plaintiff  has  proved  that  he  and 
the  defendant  claim  title  to  the  land  in  con- 
troversy from  a  common  source,  and  that  of 
the  two  titles  emanating  from  that  source  his 
is  the  superior,  he  shows  a  prima  fade  right 
to  recover."  Warvelle  on  Ejectment,  {  285. 
and  "where  the  defendant  denies  that  he' 
claims  from  the  same  source  as  the  plaintiff, 
the  latter  may  show  that  he  does  so  claim 
by  introducing  in  evidence  the  various  deedt 
conneoting  him  with  such  alleged  common 
source"  (Italics  supplied).  Id.  To  the  same 
effect,  we  think,  may  be  cited  Vldmer  v. 
Uoyd,  184  Ala.  153,  63  South.  943,  the  lead- 
ing case  on  appellants'  (plaintiffs')  brief. 
But  the  defendant  in  ejectment  may  avail 
himself  of  any  legal  defense,  and  has  the  un- 
doubted right  to  purchase  as  many  outstand- 
ing claims  of  title  as  he  may  see  fit  (Id.,  { 
266),  and  It  would  seem  that  authority  hard- 
ly need  be  cited  to  the  further  proposition  of 
the  same  text  that — 

"Notwithstanding  the  proof  of  the  insuffi- 
ciencj  of  his  title  under  the  common  source, 
the  defendant  may  still  defeat  the  action  by 
showing  that  there  is  a  title  superior  to  that 
of  the  person  or  persons  under  whom  both 
parties  claim,  and  that  he  is  the  bolder  of  this 
tiUe."    Id. 

Certainly  no  case  of  oiirs  denies  the  prop- 
osition. In  Birmingham  SHiel  Co.  v.  Boshell, 
190  Ala.  697,  67  South.  403,  dted  by  appel- 
lants, the  title  of  each  of  the  parties  was 
traced  back  to  a  common  source,  but  there 
was  no  acquisition  of  an  outstandlag  title. 
So,  generally.  In  the  other  cases.  But  that 
defendant  had  the  right  to  acquire  as  many 
outstanding  titles  as  he  saw  fit,  and  avail 
himself  of  any  one  of  them  shown  to  be 
superior  to  that  of  the  plaintiffs,  Is  common- 
ly recognized  in  our  cases.  Cooper  v.  Wat- 
ion,  73  Ala.  252;   Harris  t.  Stevouon,  147 


Ala.  537,  41  South.  1008 ;  Francis  v.  Sheats, 
153  Ala.  468,  45  South.  241,  127  Am.  St.  Kep. 
61 ;  Monfee  v.  Hagan,  201  Ala.  627,  79  SontbL 
189.  This  will  suffice  to  dispose  of  several 
of  the  assignments  of  error  arg^ued  in  the 
brief  for  appellants. 

[4]  There  was  nothing  objectionable  In  the 
form  in  which  the  court  gave  the  general 
charge  for  defendant.  The  instruction  was 
with  hypothesis  that  the  jury  believed  the 
evidence,  and  was  not  a  categorical  instruc- 
tion such  as  was  considered  in  Sherrill  v. 
Merdiants'  &  Mechanics'  Bank,  195  Ala.  175, 
70  South.  723,  and  Shipp  v.  Shelton,  193  Ala. 
658,  69  South.  102,  cases  cited  by  appellants. 

[S]  The  certified  copy  of  the  entry  in  the 
tract  book  relating  to  the  land  in  suit  and 
showing  its  grant  to  H.  D.  Morrow  was 
properly  admitted  in  evidence.  True,  the 
statute  (Code,  $  3984)  provides,  in  effect,  that 
copies  of  any  evidences  of  title  to  lands,  fur- 
nished by  the  Secretary  of  State  to  the  judge 
of  probate,  when  certified  by  such  Judge,  are 
admissible  in  this  state;  but  this  section 
provides  an  additional  and  more  convenient 
method  of  proof;  it  is  not  exclusive;  and 
in  our  Judgment  the  certificate  was  admis- 
sible under  section  3983  of  the  (}ode.  It  was 
the  duty  of  the  Secretary  of  State  to  keep  a 
record  of  all  grants  and  patents  issued  by 
the  state  (Code,  {  573),  and  3983  provides 
that  all  transcripts  of  books  or  papers,  or 
parts  thereof  required  by  law  to  be  kept  in 
the  office  of  any  public  officer,  when  certified 
by  the  proper  custodian  thereof,  must  be  re- 
ceived In  evidence  in  all  courts.  The  same 
results  would  be  attained  on  common-law 
principles  even  though  there  were  no  such 
statute  as  section  3983.  Hines  v.  Greenlee. 
3  Ala.  73. 

[t]  The  certified  copy  of  the  tract  book 
having  been  properly  admitted,  thus  tracing 
defendant's  title  back  to  the  state  and  the 
United  States,  proof  of  possession  by  the 
Morrows  was  not  necessary  to  the  title  which 
be  acquired  from  them. 

[7,  t]  Appellants  offered  in  evidence  an 
affidavit  of  W.  M.  Lynn,  dated  nearly  five 
years  after  the  commencement  of  this  suit, 
and  purporting  to  have  been  sworn  to  and 
subscribed  in  the  county  of  Tishomingo,  state 
of  Mississlpid,  containing  a  statement  as  to 
how  he  acquired  his  title  to  the  land  in  con- 
troversy, showing  sporadic  acts  of  ownership 
insufficient  in  themselves  to  establish  a  title 
by  adverse  possession  (200  Ala.  304,  76  South. 
70),  affirming  tliat  for  more  than  ten  yeara 
prior  to  1914  he  bad  been  in  "the  actual,  open. 
continuous,  uninterrupted  possession  of  the 
same,  claiming  the  absolute  title  thereto"  un- 
der tile  deed  to  him,  and  that  his  deed  liad 
been  lost  and  could  not  be  found.  This  affi- 
davit was  recorded  in  the  office  of  the  judge 
of  probate  of  Morgan  county  June  10,  191d. 
As  we  understand  the  bill  of  exceptions,  the 
trial  court  admitted  tlila- affidavit  "only  u|^ 
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on  the  question  of  tbe  adverse  possession  of 
Lynn."  Cotmsel  for  appellte  say  In  brief  that 
by  the  act  of  September  28, 191S  (Acta,  p.  919) 
'^t  was  not  Intended  that  an  absconding 
fugltlye"  (Lynn  bad  absconded  from  Morgan 
connty  In  December,  1913)  "shonld  hie  him 
hence  and  send  back  a  Parthian  shot,  In  the 
form  of  an  ex  parte  affidavit  from  a  one- 
nlght  stand  In  a  distant  state,  setting  forth 
that  he  had  a  deed,  that  he  bought  the  land, 
that  he  remained  In  possession,  and  thereby 
sweep  away  the  title  to  a  vast  domain." 
Our  opinion  Is  that  counsel  has  very  well  de- 
scribed one  purpose  for  which  this  act  was 
not  adopted  by  the  Legislature  and  at  the 
same  time  the  only  effect  its  application  to 
the  case  at  bar  could  have.  If  construed  as 
comprehensively  as  appellants  would  have  it. 
The  act  evinces  a  purpose  to  provide  a  pro- 
ceeding in  the  nature  of  a  deposition  taken 
de  bene  esse,  or,  more  properly  perhaps,  in 
tbe  nature  of  a  proceeding  to  perpetuate  tes- 
timony, but,  if  Intended  to  operate  in  pend- 
ing causes,  against  pending  claims  of  title 
not  yet  in  suit,  and  as  broadly  as  appellants 
construe  it,  it  may  be  noted  that  it  makes 
no  provision,  by  notice,  cross-examination,  or 
otherwise,  for  safeguarding  the  Interest  of 
tlie  party  against  whom  the  affidavit  may  be 
used  "as  evidence  of  the  facts  therein  recited 
and  shall  be  sufficient  to  prima  fade  estab- 
lish such  facts,"  and  would  be  equally  ad- 
missible If  filed  overnight  pending  the  trial. 
This  act,  however  construed,  is  in  deroga- 
tion of  rights  which  are  commonly  secured  to 
parties  t>efore  the  courts  and  readily  lends 
itself  to  grave  abuse,  and  while  we  can  see 
no  sufficient  reason  for  rejecting  it  as  un- 
constitutional, titbet  in  substance,  or  be- 
cause its  subject  is  not  clearly  expressed  in 
its  title,  as  appellee  also  contends,  we  are 
dear  to  tbe  opinion  that  it  ought  to  be  ctm- 
Btroed  strictly  and  as  expressing,  if  possible 
within  its  terms,  a  policy  more  enlightened 
than  that  for  which  plaintiffs  contend.  On 
plaintiffs'  view  of  the  act  it  might  be  satis- 
factorily shown  that  tbe  affidavit  was  not 
taken  In  a  case  authorized  by  the  act,  that 
affiant  was  not  shown  to  be  a  nonresident  of 
this  state  nor  that  the  place  of  bis  residence 
was  unknown  to  the  parties  offering  the  affi- 
davit, that  Is,  to  both  the  plaintiffs;  but  we 
need  not  go  into  the  argument  of  that  ques- 
tion, for  the  act,  in  our  opinion,  cannot  be 
construed  so  comprebenslTdy.  Its  language, 
construed  as  we  have  Indicated,  shows  the 
legislative  puriKwe'to  authorize  the  parties  to 
otmT^ances  to  plaoe  upon  the  record  affi- 
davits setting  forth  facts  proper  for  oonsld- 
eratlon  as  affecting  tbe  construction,  oper- 
ation, and  effect  of  the  conveyance  at  the 
tiime  of  its  execution,  and  could  never  have 
been  Intended  to  permit  parties,  in  ui  ex 
parte  and  irresponsible  proceeding  to  manu- 
facture or  even  record  evidence  purporting  to 


effect  other  conveyances  or  to  prove  titles 
dlfferenUy  derived,  as,  for  examjile,  a  titie 
by  adverse  possession.  So  construed,  the  af- 
fidavit in  this  case  meant  nothing  as  evi- 
dence, for  tbe  facts  stated  therein  were  not 
such  facts  as  the  act  authorized  to  be  so 
stated.  Tbe  affidavit  was  not  snffident  to 
take  the  question  of  plaintiffs'  claim  of  title 
by  adverse  possession  to  the  Jury,  nor  did 
plaintiffs'  other  evidence  suffice.  200  Ala. 
304,  76  South.  70.  It  follows  from  this  and 
the  conclusions  stated  in  the  forepart  of  this 
opinion  that  the  trial  court  committed  no 
error  in  giving  the  general  diarge  for  de- 
fendant, appellee. 

'   May  we  not  note  the  fact  that  the  record 
in  this  cause  has  no  index  as  the  rule  of  this 
court  requires  it  should  have. 
Affirmed. 

ANDERSON,   O.   J.,  and  GARDNER  and 
BROWN,  JJ,  concur. 


ENTERPRISE  AUTO  CO. 
(4  DIV.  8S8.) 


C2IM  Ala.  635) 

V.  HUEY. 


(Supreme  Court  of  Alabama.    Nov.  11,  1920.) 

1.  Appeal  and  error  «=>I009(4)— Cbancellor'a 
flndlng  act  distarbed  onless  against  weight  of 
evidence. 

Where  the  chancellor  bears  the  witnesses 
on  an  issue  of  fact,  his  conclusion  will  not 
be  disturbed  on  appeal,  unless  plainly  and  pal- 
pably contrary  to  the  weight  of  the  evidence. 

2.  Trusts  9=»ll0— To  Impress  trust  on  prop- 
erty as  purohaaad  by  attorsey  In  breach  at 
duty  evidence  mutt  be  clear  and  satisfactory. 

To  impress  property  with  a  trust  for  the 
benefit  of  complainants  on  the  theory  that  de- 
fendant purchased  it  after  learning,  as  attorney 
for  complainECnts,  of  complainants'  intention  to 
purchase  it,  the  essential  elements  of  the  right 
of  action  must  be  dearly  and  satisfactorily  es- 
tablished, 80  as  to  remove  any  reasonable 
doubt;  and  where  there  was  grave  doubt  as  to 
the  existence  of  a  relation  of  attorney  and 
client,  or  whether  such  relation  with  respect 
to  the  property  was  ever  the  subject  of  con- 
ference before  defendant's  purchase,  a  decree 
for  defendant  was  proper. 

Appeal  from  Circuit  Court,  Coffee  County; 
A.  B.  Foster,  Judge. 

Bill  by  the  Enterprise  Auto  Company,  a 
partnership  composed  of  Henry  A.  Dorsey 
and  another,  against  W.  8.  Huey  to  compel 
the  conveyance  by  blm  of  certain  property. 
From  a  decree  for  respondent,  complainant 
appeals.    Affirmed. 

The  averments  of  the  bill  are  that  com-' 
plalnants  desire  to  purchase  certain  property 
situated  in  tbe  town  of  Enterprise  then  oc- 
cupied by  them  as  their  place  of  businessi 
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and  that  they  heretofore  employed  the  de- 
fendant to  represent  them  In  various  mat- 
ters, and  that  be  had  always  a<rcepted  em- 
ployment from  them.  They  Informed  blm 
that  they  were  contemplating  purchasing  this 
property  and  were  beginning  to  make  ar- 
rangements to  acquire  It,  and  wanted  him  to 
pass  upon  the  title  and  to  draw  up  the  pa- 
pers conveying  title  to  them.  Thereafter, 
and  with  this  knowledge,  respondent  wrote 
McSwaIn,  making  him  an  offer  for  the 
property,  and  purchased  the  same  from  him, 
receiving  from  McSwain  a  warranty  deed. 
On  discovering  this  breach  of  duty  to  com- 
plainants they  offered  respondeat  the  money 
he  had  paid  for  the  property,  together  with 
a  reasonable  attorney's  fee,  and  requested 
him  to  make  them  deeds  to  the  property,  and 
this  he  refused  to  do.  Complainants  now  of- 
fer to  pay  same  into  court,  and  ask  the 
court  to  compel  respondent  to  execute  his 
deed  to  them  for  the  property.  There  was 
evidence  Introduced  by  both  sides  tending  to 
support  their  various  contentions,  and  the 
evidence  Is  In  Irreconcilable  conflict 

W.  W.  Sanders,  of  Elba,  and  H.  L.  Mar- 
tin, of  Ozai^,  for  appellant. 

J.  A.  Camley,  of  Elba,  Simmons  &  Tar- 
brongh,  of  Enterprise,  and  Sollle  ft  Sollle,  of 
Ozark,  for  appdlee. 

McCLBLLAN,  J.  The  appellee,  W.  S. 
Huey,  purchased  of  W.  P.  McSwain  business 
property  in  the  town  of  Enterprise,  then  oc- 
cupied by  appellants  as  tenants  of  McSwain, 
and  upon  full  payment  of  the  purchase  mon- 
ey Huey  received  a  warranty  deed  to  the 
premises  from  McSwain.  Tbe  appellants, 
through  the  original  and  amended  bill,  seek 
to  Impress  this  property  with  a  trust  to  their 
benefit,  and,  in  consequence,  the  divestiture 
of  title  out  of  Huey  and  their  Investment 
therewith  upon  performing  the  acts  of  equity 
which  the  bill  offers  to  do. 

The  basis  of  appellants'  assertion  of  right 
to  this  relief  results,  It  Is  stated  by  them, 
from  the  breach  by  Huey,  an  attorney  at  law, 
of  duties  Imposed  upon  him  by  the  relation 
of  attorney  and  client  between  blm  and  ap- 
pellants in  respect  of  appellants'  then 
already  entered  upon  arrangements  and  ne- 
gotiations for  the  purchase  by  appellants  of 
this  property ;  the  attorney,  when  so  advised 
of  appellants'  purposes  and  when  engaged  by 
them  to  investigate  the  title  to  the  property, 
falling  in  his  duty  to  inform  am)ellant8  of 
his  design  to  purchase  it  himself. 

[1]  The  evidence  was  taken  ore  tenus  by 
the  trial  court,  the  relief  prayed  being  de- 
nied upon  tbe  ground  that  the  evidential  ob- 
ligation assumed  was  not,  to  the  requisite 
degree  of  certainty,  satisfactorily  discharged 
by  the  appellants,  complainants.  Where  the 
chancellor  bean  the  witnesses  on  an  issue  of 
tact,  his  condnslon  will  not  be  disturbed  on 


appeal  unless  it  Is  plainly  and  palpably  con- 
trary to  the  weight  of  the  evidence.  Hackett 
V.  Cash,  196  Ala.  403,  72  South.  62 ;  Andrews 
V.  Grey,  199  Ala.  162,  74  South.  62,  among 
many  others. 

[2]  To  entitle  a  complainant  to  the  relief 
here  sought  the  evidence  conducing  to  a  con- 
clusion favorable  thereto  must  establish  the 
essential  elements  of  that  right  clearly  and 
satisfactorily,  removing  reasonable  doubt  In 
the  premises.  Lehman  v.  Lewis,  62  Ala.  129, 
138;  Holt  V.  Johnson,  166  Ala.  368,  360,  861, 
62  South.  323,  among  others. 

A  careful  consideration  of  the  entire  record 
does  not  Justify  this  court  In  disturbing  the 
conclusion  prevailing  below,  particularly 
since  there  is,  to  say  the  least  of  it,  the 
gravest  doubt  whether  the  relation  of  attor- 
ney and  client  ever  existed  between  Huey 
and  appellants  with  respect  to  the  purchase 
of  this  property  by  appellants,  or  whether 
such  relation  with  respect  to  this  property 
was  ever  the  subject  of  conference  or  nego- 
tiation between  Huey  and  appellants,  before 
Huey  Instituted,  or  before  he  completed,  hla 
purchase  of  the  property.  And  this  conclu- 
sion would  prevail  whether  the  affidavits, 
taken  by  both  parties  and  referred  to  on  the 
hearing  for  final  decree,  were  given  or  de- 
nied consideration.  In  this  state  of  uncer- 
taluty  upon  a  vital  feature  of  appellants' 
claim  to  the  relief  sought,  the  trial  court 
correctly  denied  rdlef. 

Afilrmed. 

ANDERSON,  C.  J.,  and  SOMERVILLB 
and  THOMAS,  JJ.,  concur. 


(206  Ala.  216) 
LOPER  V.  STATE.    (I  DIv.  161.) 

(Supreme  Court  of  Alabama.     Dec.  16,  1920. 
Rehearing  Denied  Jan.  20,  1921.) 

1.  Criminal  law  €=3427(5)— Prima  facie  eoa<> 
•piracy  necessary  to  render  evidence  of  deo- 
laratlofls  admissible.  . 

Trial  court  erred  in  the  admission  in  evi- 
dence of  declarationa  of  alleged  conspirators 
made  in  contemplation  and  promotion  of  tbe 
criminal  plan,  where  the  evidence  failed  to 
■how  prima  fade  a  conspiracy. 

2.  Criminal  law  «=>38&— State  must  show  that 
dogs  were  trained  to  follow  human  tracks. 

In  order  to  render  admissible  the  fact  that 
a  defendant  has  been  trailed  by  dogs  from  tbe 
scene  of  the  crime  with  which  he  is  charged, 
the  state  must  first  show  that  the  dogs  were 
trained  to  follow  human  tracks. 

3.  Criminal  law  9=3448 (8)— Oaestlon  called 
for  conclusion  of  witness. 

A  question  to  witness  with  reference  to 
certain  tracks  seen  by  him  near  the  scene  of  a 
murder,  "YHiose  track  did  it  resemble?"  call- 
ed for  a  mere  opinion  of  the  witness  and  waa 
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properly  exeladed,  aa  In  auch  a  case  the  vit- 
nesa  ahould  atate  the  facta  which  show  the  re- 
aemblance. 

Appeal  from  Circuit  Goart,  Washington 
Coanty;    Ben.  D.  Tarner,  Judge. 

Qulnnle  Loper  was  convicted  of  murder, 
first  degree,  and  appealed.  Reversed  and 
remanded. 

Webb,  McAlplne  ft  Grove,  of  Mobile,  for 
appellant. 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Aast  Atty.  Gen.,  for  the  State. 

80MERVILLB,  J.  [1]  In  Beech  v.  State, 
203  Ala.  529,  84  South.  753,  wherein  Beech 
was  separately  tried  under  a  Joint  Indict- 
ment  with  the  defendant  in  tbls  case  and 
another  for  the  same  murder.  It  was  held 
that  the  evidence  failed  to  show  prima  facie 
a  conspiracy  between  Beech  and  the  others 
for  the  commission  of  the  murder,  and  hence 
that  the  trial  court  erred  in  the  admission  in 
evidence  of  their  declarations  made  in  con- 
templation and  promotion  of)  the  murder 
plan.  The  evidence  ofFered  by  the  state  in 
the  instant  case  to  sbow  a  conspiracy  exist- 
ing between  defendant  and  the  others,  at  the 
time  they  made  the  declarations  admitted  In 
evidence  against  defendant's  seasonable  ob- 
jection. Is  of  the  identical  character  and  sub- 
stance as  that  relied  upon  In  the  Beech  Case, 
and  for  the  reasons  there  stated  the  admis- 
sion of  these  declarations  must  be  held  to  be 
reversible  error. 

{2]  In  order  to  render  admissible  the  fact 
that  a  defendant  has  been  trailed  by  dogs 
from  the  scene  of  the  crime  with  which  he 
Is  cliarged,  the  state  must  first  show  that  the 
dogs  were  trained  to  follow  human  tracks. 
Gallant  v.  State,  167  Ala.  60,  52  South.  739; 
Itlchardson  v.  State,  145  Ala.  46,  41  South. 
82,  8  Ann.  Cas.  108.  We  cannot  say  Uiat 
the  trial  Judge'  was  In  error  ib  holding  as 
competent  and  sufficient  the  evidence  of  the 
sberllf  and  the  witness  Brown  as  to  the 
training  and  qualifications  of  the  dog  used 
to  trail  this  defendant.  The  weight  of  that 
evidence  was  of  course  a  matter  for  the  con- 
sideration of  the  Jury. 

[3]  The  question  to  the  witness  Scarbrough 
with  reference  to  certain  tracks  seen  by  him 
near  the  scene  of  the  murder,  "Whose  track 
did  It  resemble?"  called  for  a  mere  opinion 
of  the  witness,  and  was  properly  excluded. 
In  such  a  case  the  witness  should  state  the 
facts  which  show  the  resemblance.  Terry 
T.  State,  118  Ala.  79,  23  South.  776;  Liv- 
ingston V.  SUte,  105  Ala.  127,  16  South.  801 ; 
Pope  V.  State,  174  Ala.  63,  57  South.  245. 

Several  objections  were  made  to  the 
court's  oral  charge  to  the  Jury,  but,  as  the 
same  questions  are  not  likely  to  recur  on  an- 
other trial,  we  pretermit  their  consideration 
here. 


KIBKLAKD  93 

So.) 

For  the  error  noted,  the  Jadgmoit  of  con- 
viction win  be  reversed,  and  the  cause  re- 
manded for  another  trial. 
Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McOLELLAM  and 
THOMAS,  JJ.,  concur. 


(2(M  Ala.  855) 

WATSON  V.  KIRKLAND  et  al.     (4  DIv.  877.) 

(Supreme  Court  of  Alabama.    Nov.  18,  1920.) 

Appeal  and  error  €=>883  — Complainant  Intro- 
ducing no  evidence  cannot  rely  on  failnre  to 
answer  amended  bill. 
On  appeal  from  a  decree  dissolving  a  tem- 
porary iDJUDCtion  and  deoying  the  permaneot 
injunction  prayed  for,  complainant  is  not  enti- 
tled to  relief,  though  no  answer  or  decree  pro 
confeaso  was  filed  to  the  amended  bill  therein, 
where  plaintitF,  who  had  the  obligation  to  sus- 
tain, at  least  prima  facie,  the  material  allega- 
tions of  bia  bill,  acqaiesced,  if  he  did  not  par- 
ticipate, in  open  court,  in  an  effort  to  submit 
hia  cauae  wiUiout  testimony. 

Appeal  from  Circuit  Court,  Covington 
County ;  A.  B.  Foster,  Judge. 

Bill  by  Wright  E.  Watson  against  S.  S. 
Klrkland  and  others  to  enjoin  the  obstruc- 
tion of  a  public  road.  Decree  for  complain- 
ant, and  respondents  appeal.    Affirmed. 

E.  O.  Baldwin,  of  Andalusia,  for  appellants. 
A.  Whaley,  of  Andalusia,  for  appellee. 

McCLELLAN,  J.  The  appellant  (complain- 
ant) filed  this  bill  against  the  appellees  seek- 
ing the  removal  of  an  obstruction,  place<l 
by  appellees,  in  a  way  averred  to  be  a  public 
road.  After  modifying,  on  accelerated  hear- 
ing, the  Injunction  issued  on  the  bill,  It  ap- 
pears from  the  record,  under  date  May  20, 
1919,  that  In  open  court  the  cause  was  "sub- 
mitted for  final  decree  upon  pleadings  and 
testimony  noted  by  the  register  and  held  for 
decree  in  vacation."  On  September  2,  1919, 
upon  consideration  "In  open  court,"  decree 
was  rendered  denying  relief  and  dissolving 
the  Injunction.  The  complainant  (appellant) 
thereupon  moved  the  court,  apparently  "In 
open  court,"  to  reinstate  the  injunction  pend- 
ing this  appeal,  and  this  order  was  entered 
as  a  part  of  the  decree  of  September  2,  1919. 
On  July  16,  1919,  complainant  (appellant) 
filed  an  amendment  to  his  original  bill 
changing  the  description  of  the  road  alleged 
to  be  obstructed.  If  it  Is  assumed  (for  the 
occasion  only)  that  the  effect  of  provisions 
of  sections  1  and  3  of  the  act  approved  Sep- 
tember 22,  1915  (Gen.  Acte  1915,  p.  706;  S. 
S.  S.  &  I.  Co.  V.  Xancey,  201  Ala.  200,  77 
South.  726)  was  to  constitute  this  paper  an 
amendment  of  the  original  bill,  since  it  was 
filed  "before  final  decree" — no  answer  or  de- 
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<3«e  pro  confesso  as  upon  the  thus  amended 
bill  being  filed  or  taken — this  appellant  can 
gain  no  advantage  therefrom,  for  the  rea- 
son that,  though  the  actor  in  the  cause  and 
having  the  obllgatUin  to  sustain,  at  least 
prima  facie,  the  material  allegations  of  hla 
bill,  he  acquiesced,  If  not  participated,  in 
open  court,  in  an  effort  to  submit  his  cause 
without  a  note  of  testimony  (to  accept  for 
the  occasion  only  his  contention  that  no  note 
of  testimony  was  made  by  the  register),  thus 
leaving  his  bill,  original  or  amended,  without 
evidential  support  in  material  particulars.  In 
consequence  of  which  the  court  could  only 
decree  In  denial  of  the  relief  sought  by  the 
complainant  Certainly,  in  such  circumstanc- 
es, a  complainant  cannot  successfully  invoke 
a  reversal  of  the  only  character  of  decree  the 
court  could  have  rendered  in  the  premises. 

These  considerations  lead  to  the  granting 
of  the  application  for  rehearing,  the  setting 
aside  of  the  judgment  of  reversal,  and  the 
affirmance  of  the  cause. 

Affirmed. 

ANDERSON.  0.  J.,  and  SOMERVILLE 
and  THOMAS,  33.,  concur. 

<»M  Ala.  666)  ^*™^ 

JOHNSTON  et  ai.  v.  FONDREN  et  al. 
(2  Div.  718.) 

<  Supreme   Court  of  Alabama.    Oct.  21,  1920. 
Rehearing  Denied  Nov.   18,  1920.) 

1.  Appeal  and  error  4s»93l(l)— No  presump- 
tion favoring  finding  In  equity  based  on  depo- 
sition. 

Under  Code  1907,  {  5966,  providing  that  In 
deciding  appeals  from  the  chancery  court  no 
weight  shall  be  given  the  chancellor  on  the 
facts,  the  review  of  issnes  of  mental  incapacity 
of  the  grantor,  and  of  undue  influence,  evi- 
dence as  to  which  wag  taken  by  deposition,  not 
on  examination  before  the  trial  court,  is  de 
novo  In  the  Supreme  Court  without  the  aid  of 
any  presnmption. 

2.  Deads  €=3l96(l)->-Orantor  presumed  to  be 
sane. 

In  a  suit  to  cancel  a  'deed  for  mental  inca- 
pacity, there  is  a  presumption  that  the  grantor 
was  sane  and  the  deed  was  valid,  and  the  bur- 
den is  on  the  party  attaclung  the  deed  to  show 
that  grantor  was  mentally  incapable  of  malcing 
the  conveyance. 

3.  Wltiieeses  «=9l  98  (2)— Statements  to  attor- 
n«y  held  privileged. 

In  a  suit  to  cancel  a  deed  for  incapacity 
and  nndne  influence,  statements  by  the  grantee 
soon  after  the  execution  of  the  deed  to  an  at- 
torney are  incompetent  as  privileged  communi- 
cations between  an  attorney  and  client. 

4.  Deeds  «=3l96(l)— Plaintiff  seeking  cancella- 
tion mutt  prove  execution  at  time  of  periodic 
Insanity. 

In  a  suit  to  cancel  a  deed  for  mental  in- 
capacity, where  the  proof  justified  the  finding 


that  the  grantor  was  periodically  incapable  of 
executing  the  deed,  but  was  not  permanently 
insane,  the  burden  was  on  complainants  to  show 
mental  incapacity  at  the  time  of  the  execution 
of  the  deed. 

Appeal  from  Circuit  Court,  Bibb  County; 
B.  M.  MUler,  Judge. 

Suit  by  Luclnda  Pondren  and  others 
against  Margaret  Emma  Johnston  and  others 
to  cancel  certain  deeds,  for  an  accounting, 
and  for  the  sale  of  land  for  division.  From 
a  decree  granting  the  relief  prayed,  respond- 
ents appeal.  Reversed  and  remanded,  with 
directions  to  dismiss  the  bill. 

Jerome  T.  Fuller  and  J.  T.  Ellison,  both  of 
CentervlUe,  and  W.  H.  Wright,  of  West  Bloc- 
ton,  for  appellants. 

Edward  De  Graffenried,  W.  J.  Monette,  and 
S.  A.  Moore,  all  of  Tuscaloosa,  for  appellees. 

HcCLELLAN,  J.  The  appellees  filed  this 
bill  against  appellant  and  others.  It  was  de- 
signed to  cancel  a  deed  purporting  to  have 
t>een  executed  on  November  2,  1917,  by  J.  P. 
Fondren,  since  deceased,  by  his  mark,  to  Us 
sister,  Margaret  Emma  Johnston,  one  of  the 
appellants,  the  cancellation  of  deeds  subse- 
quently executed  by  Mrs.  Johnston  to  coap- 
pellants,  conveying  separately  the  lands  de- 
scribed In  the  Fondren  deed  and  the  stand- 
ing timber  thereon  whereupon  a  sale  of  the 
land  for  division  among  the  joint  owners 
thereof  and  an  accounting  by  those  who  ap- 
propriated the  timber  after  Its  conveyance  by 
Mrs.  Jotmston  are  prayed.  It  is  averred  that 
at  the  time  J.  P.  Fondren  undertook  to  ex- 
ecute the  deed  to  Ills  sister,  Mrs.  Johnston, 
he  was  mentally  incapable  of  efFectualiy  ex- 
ecuting the  conveyance ;  but,  if  he  was  found 
capable  of  executing  a  valid  conveyance  at 
that  time,  the  effort  to  effect  this  conveyance 
was  abortive  because  of  undue  Influence  ex- 
erted upon '  Fondren  by  Mrs.  Johnston  and 
Jesse  and  Willa  Wright,  or  either,  to  the  end 
that  they  might  secure  to  themselves,  or  ei- 
ther of  them,  the  land  and  timber  owned  by 
J.  P.  Fondren.  Fondren  had  never  been  mar- 
ried. He  was  miserly  in  character  and  habit. 
He  was  penurious  to  an  extreme  degree.  Up 
to  a  short  time  before  his  death  in  late  No- 
vember, 1917,  he  held  to  the  notion  that  he 
must  keep  tiis  land  and  timber,  his  own  press- 
ing necessities  not  being  sufficient  to  change 
his  purpose  in  this  regard.  He  denied  him- 
self the  necessities  of  life.  He  lived,  at  least 
during  the  last  months  of  hia  life,  in  the  ut- 
most squalor.  He  had  few  associates.  He 
lived  alone.  He  was  a  silent  man,  not  given 
to  much  speaking.  His  kindred  rarely,  W 
ever,  visited  him  or  he  them.  Disease,  prob- 
ably tuberculosis,  so  weakened  him  that  for 
some  weeks  before  his  death  he  was  very 
feeble,  hardly  able  to  raise  himself  in  bed. 
Before  this  his  enfeebled  condition  made  It 
difficult  for  him  to  walk  or  stand.    As  him 
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weakness  progressed,  be  seemed  to  bave  be- 
come more  silent  About  the  first  part  of 
November,  1917,  or  the  latter  days  of  Octo- 
ber, bis  condition  became  known  to  people  in 
the  neigbborbood  where  he  lived.  His  sister, 
Mrs.  Johnston,  was  sent  for  or  brought  to  his 
dwelling  to  serve  him;  and  Jesse  Wright  and 
his  wife — the  former  an  illegitimate  son  of 
another  of  Fondren's  8ister»— came  there  and, 
along  with  Mrs.  Johnston,  nursed  him  until 
his  death  some  three  weeks  later.  These 
alone  of  his  relatives  gave  blm  the  necessary 
personal  attention,  though  another  relation 
testified  that  be  went  to  see  Fondren  and 
offered  money  or  assistance  or  botb;  but 
those  in  diarge  did  not  avail  of  the  offer. 

[1]  The  testimony  upon  the  issues  of  the 
mental  incapacity  of  J.  P.  Fondren  and  of  un- 
due influence,  in  respect  of  the  deed  to  Mrs. 
Johnston,  was  taken  by  deposition,  not  on  ex- 
amination before  the  trial  court.  The  re- 
view on  those  issues  is  therefore  de  novo  in 
this  court,  without  the  aid  or  effect  of  any 
presumption  in  respect  of  the  trial  court's 
conclusions  in  the  premises.  Ck)de,  |  6955, 
■ubd.  1;  Claflln  v.  Muscogee  Mfg.  Co.,  127 
Ala.  S76,  883,  384,  30  South.  665;  Free- 
man V.  Blount,  172  Ala.  655,  650,  660,  56 
Soutb.  293. 

[2]  The  whole  legal  evidence  bearing  upon 
the  Issue  of  the  then  state  of  Fondren's  men- 
tal capacity  has  been  carefully  examined. 
The  burden  to  show  that  be  was  mentally 
Incapable  of  consummating  the  conveyance 
was,  of  course,  upon  the  complainants  (ap- 
pellees), the  presumption  being  that  be  was 
sane,  mentally  capable,  and  that  the  Instru- 
ment was  valid.  Harrison  v.  Harrison,  126 
Ala.  323,  28  South.  586;  Prltchard  v.  Fowler, 
171  Ala.  662,  671,  672,  55  South.  147 ;  Free- 
man V.  Blount,  erapra;  4  Mich.  Dig.  Ala.  Rep. 
p.  792  et  seq.  Our  Judgment  Is  that  a  dis- 
criminative consideration  of  the  whole  evi- 
dence, conflicting  in  almost  every  particular 
on  this  Issue,  does  not  Justify  the  conclusion 
that  Fondren  was  mentally  incapacitated  to 
effectually  execute  the  deed  to  Mrs.  Johnston 
at  the  time  he  did  so. 

[3]  The  testimony  of  a  prominent  attorney 
at  the  Bibb  county  bar,  relating  to  statements 
recited  by  him  as  being  made  by  Mrs.  John- 
ston soon  after  the  date  of  the  deed  from 
Fondren  to  her,  -were  subject  to  exclusion, 
and  must  be  excluded  as  privileged  communis 
cations  between  attorney  and  client,  this 
point  being  taken  in  objections  to  such  mat- 
ters. It  will  serve  no  necessary  or  useful 
purpose  to  enter  upon  a  discussion  of  the  evi- 
dence, from  a  thorough  consideration  of 
which  the  stated  conclusion  is  deduced.  It 
may  be  remarked,  however,  that  the  evidence 
as  a  whole  does  not  warrant  a  conclusion 
that  Fondren  was  permanently  insaae  at  any 
time. 

[4]  If  It  should  be  assumed,  for  the  occa- 
sion only,  that  he  was  flighty  or  comatose  at 
times,  this  state  of  periodic  incapacity  did  not. 


according  to  the  distinct  weight  of  the  cred- 
ible evidence,  exist  at  the  time  be  made  the 
deed  to  his  sister.  The  proof  not  Justifying 
a  finding  that  "insanity,  •  *  •  perma- 
nent in  its  nature,"  afflicted  Fondren,  the 
burden  was  on  the  complainants  (appellees) 
to  show  that  mental  incapacity  "at  the  very 
time  of  the  transaction."  Prltchard  v.  Fow- 
ler, 171  Ala.  662,  671,  672,  66  South.  147,  149, 
among  others, 

A  careful  review  of  the  entire  legal  evi- 
dence bearing  upon  the  issue  of  undue  In- 
fluence leads  to  the  further  conclusion  that 
the  deed  from  Fondren  to  his  sister,  Mrs. 
Johnston,  was  not  the  result  or  product  of 
undue  influence  or  fraud  exerted  upon  him 
by  any  one.  There  is  evidence  tending  to 
invite  an  affirmance  of  this  claim  of  com- 
plainants, as  there  Is  upon  the  issue  of  men- 
tal incapacity;  but  from  a  consideration  of 
the  whole  evidence  it  cannot  be  satisfactorily 
affirmed  that  Fondren's  act  in  executing  the 
deed  to  Mrs.  Johnston  was  the  product  or  re- 
sult of  any  undue  Influence.  This  deed  being 
valid,  the  basis  of  the  decree  below  is  re- 
moved. The  decree  is  reversed.  The  cause 
is  remanded,  with  directions  to  dismiss  the 
bill. 

Reversed  and  remanded,  with  directions. 


ANDERSON,    O. 
and  THOMAS,  JJ., 


J.,   and 
concur. 


SOMBRVIIiLB 


MESHOW  V.  AGEE. 


(2M  Ala.  621) 
(7  DIv.  47.) 


(Supreme  Court  of  Alabama.    June  30,  1820. 
Rehearing  Denied  Oct  30,  1920.) 

i.  Exceptfons,  bill  of  «s»S6(2)— Bill  of  excep- 
tions with  iDdorMmant  dlsolosed  snbstaatlal 
compliance  with  Code  as  to  notatios  of  pr«s> 
entatlon  asd  of  approval. 

Bill  of  exceptions  having  indorsed  on  its 
back,  "Presented  this  7th  day  of  July,  1919," 
etc.,  held  to  disclose  substantial  compliance 
with  Code  1907,  g  3019,  as  to  the  notation  of 
presentation,  as  well  as  the  signing  by  the 
trial  jodge,  though  it  is  customary  and  would 
perhaps  be  more  orderly  to  place  the  signatures 
as  to  presentation  and  approval  at  the  oondn- 
sion  of  the  document  instead  of  on  the  back. 

2.  Appeal  and  error  «=9728(2)— Assignment  of 
error  designating  exhibit  as  attached  to 
transcript  not  considered  If  no  exhibit  at- 
taohed. 

Where  an  assignment  of  error  complains 
of  the  rejection  of  a  certain  letter,  specifically 
identified  as  evidence  "attached  as  Exhibit  B 
to  the  transcript,"  the  transcript  should  dis- 
close such  an  exhibit. 

3.  Appeal  and  error  4=s>l 047(1)— Rulings  on 
collateral  or  Incidental  evidence  harmless. 

Where  the  record  discloses  no  evidence  on 
which  plaintiff  could  rely  to  make  out  a  prima 
facie  case  or  the  ezcluBion  of  evidence  which 
would  have  had  such  effect,  the  other  rulings 
on    evidence,    merdy    collateral    or    incidental 
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to  Qi»  main  iasne,  were  harmless ;  sndi  evidence 
being  Irrelevant  and  immaterial. 

Appeal  from  Circuit  Court,  Caltaonn  Coun- 
ty ;   Hugh  D.  Merrill,  Judge. 

Action  by  Mrs.  M.  A.  Meshovr  against  A. 
P.  Agee.  From  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Indorsed  on  the  back  of  tbe  bill  of  excep- 
tions is  the  following: 

"Presented  this  7th  day  of  July,  1019,  Hugh 
D.  Merrill,  Judge.  Approved  and  allowed  as 
bill  of  exceptions  in  this  case,  this  Sept.  1, 
1919.    Hugh  D.  Merrill,  Judge." 

W.  T.  Stuart  and  Gbas.  F.  Douglas,  both 

of  Annlston,  for  appellant 

Blackwell,  Agee  &  Bibb,  of  Annlaton,  for 
appellee. 

ANDERSON,  0.  J.  [1]  The  bill  of  excep- 
tions discloses  a  sjibstantlal  compliance  with 
section  3019  of  tbe  Code  of  1907,  as  to  tbe 
notation  of  tbe  presentation,  as  well  as  the 
signing  of  same  by  the  trial  Judge.  It  is  cus- 
tomary, and  would  perhaps  be  more  orderly, 
to  place  the  signatures  as  to  presentation  and 
approval  at  the  foot  or  conclusion  of  the  doc- 
ument instead  of  upon  the  back  of  same  as 
was  done  In  this  instance ;  but  tbe  action  of 
tbe  Judge  was  a  sufficient  compliance  with 
the  statute,  and  the  motion  to  strike  the  bill 
of  exceptions  is,  accordingly,  overruled. 

[2]  Tbe  second  assignment  of  error  com- 
plains of  the  rejection  of  a  certain  letter  as 
evldoice  "attached  as  Exhibit  B  to  the  tran- 
script" We  find  no  such  exhibit  to  the  tran- 
script. Indeed,  the  only  letter  which  the 
court  seems  to  have  excluded  from  evidence 
was  one  "which  is  attached  hereto  as  Exhil>- 
it  B,"  and  we  find  no  sudi  exhibit  anywhere 
in  the  transcript.  The  document  or  docu- 
ments could  no  doubt  have  been  designated 
by  date  or  otherwise,  if  not  copied  in  tlie  bill 
of  exceptions;  but  when  specifleaily  Identl- 
fled  as  "Exhibit  B"  the  transcript  should  dis- 
close such  an  exhibit.  Parsons  v.  Woodard, 
73  Ala.  348.  The  transcript  in  question  sets 
out  several  documents,  including  two  letters 
or  notices,  but  none  of  which  purport  to  be 
or  are  designated  as  Exhibit  B,  and  such  a 
designated  document  is  the  one  that  seems  to 
be  relied  upon  in  the  proffered  proof  as  well 
as  the  assignment  of  error. 

[3]  Since  the  record  discloses  no  evld^ice 
upon  which  tbe  plaintiff  could  rely  for  mak- 
ing out  a  prima  facie  case,  or  the  exclusion 
of  evidence  which  would  have  that  effect,  tbe 
other  rulings  upon  evidence,  which  were 
merely  collateral  or  incidental  to  tbe  main 
Issue,  were  innocuous,  and  such  evidence  was 
irrelevant  and  immaterial. 

The  judgment  of  tl)e  circuit  court  must  be 
affirmed. 

Affirmed. 

SAYKE,  GARDNER,  and  BROWN,  JJ., 
concur. 


(304AU.eU) 

WETZEL  V.  BIRMINGHAM  SOUTHERN  R. 
CO.     (6  DIv.  981.) 

(Supreme  Court  of  Alabama.    Oct  28,  1920.) 

1.  Railroads  is=:»346(2)  —  Instruction  errone* 
ons  In  misplacing  burdea  of  proof  Imposed 
by  statute. 

Id  an  action  for  injaries  at  a  road  crossing 
within  Code  1907,  f§  5473.  5476,  a  charge  tha»- 
before  defendant's  servants  can  be  found  guilty 
of  wantonness  the  burden  is  on  plaintiff  to  rea- 
sonably satisfy  tbe  jury  that  the  engineer,  with 
knowledge  of  the  circumstances  and  with  reck- 
less disregard  of  the  consequences,  operated 
the  train  at  an  excessive  rate  of  speed  and 
without  giving  warning  is  erroneous  as  mis- 
placing the  burden  of  proof  imposed  by  the 
statute. 

2.  Trial  €=s237(3)— Charge  requiring  proof  to 
satisfy  Jury  held  to  exact  too  high  degree  of 
proof. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, a  charge  that  before  the  jury  could  find  de- 
fendant's servants  guilty  of  wantonness  the 
burden  was  on  plaintiff  to  "reasonably  satisfy" 
the  jury  that  certain  facts  existed  was  erro- 
neous as  exacting  too  high  a  degree  of  proof. 

3.  Railroads  «s»35l  (23)— Charge  making  wan* 
tonness  dependent  on  proof  of  laek  of  sig- 
nals held  erroneous  under  evidenee. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, charges  requiring  a  finding  of  failure  to 
sound  crossing  signals  to  convict  tbe  engineer 
of  wantonness  were  erroneous,  where  it  was 
legally  possible,  under  the  evidence  of  the  jury, 
to  find  the  engineer  had  been  guilty  of  wan- 
tonness, though  be  did  sound  the  signals. 

4.  Railroads  «=335l  (22)— Charge  on  disoovered 
peril  held  erroneous. 

In  an  action  for  injuries  at  a  crossing,  a 
charge  that,  in  determining  whether  the  engi- 
neer was  guilty  of  negligence  after  discovering 
plaintiffs  peril,  the  jury  might  consider  that 
be  was  acting  in  an  emergency,  and  that  if  he 
used  the  care  that  a  competent  engineer  of  rea- 
sonable prudence  would  have  used  under  like 
circumstances  he  would  not  be  negligent  is 
erroneous  as  not  defining  the  degree  of  care  re- 
quired of  an  engineer  under  tbe  circumstances. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; John  C.  Pugb,  Judge. 

Action  by  Ed.  W^ieel  against  tbe  Birming- 
ham Southern  Railroad  Company  for  dam- 
ages alleged  to  have  been  suffered  in  a  col- 
lision. Judgment  for  defendant,  and  plnintifl 
appeals.    Reversed  and  remanded. 

The  following  charges  were  given  at  the 
instance  and  request  of  tbe  defendant: 

N.  The  court  charges  the  jury  that  it  was  not 
sufficient  in  order  to  entitle  yon  to  bring  in  a 
verdict  for  tbe  plaintiff,  that  he  received  inju- 
ries while  crossing  the  railroad  track  of  the 
defendant  on  account  of  defendant's  train  col- 
liding with  bim;  but  before  he  can  recover  the 
burden  is  upon  him  to  satisfy  the  jury  and 
each  individual  juror  that  the  defendant  baa 
been  guilty  of  some  act  of  negligence  charged 
in  the  complaint  or  of  wanton  or  willful  or  in- 


fi=9For  otber  casa  see  same  topic  and  KBT-N  UMBER  in  all  K«r-Numbered  Dlsest«  and  Tndexaa 


Digitized  by  Vj OOQ IC 


AtaJ  SCHNEIDBR  t.  SOUTHERN  CiOTTON  OIL  00.  97 

(8T  80.) 

tentional  miscondact,  and  until  he  baa  discbarg-   drcumstances  the  trial  court  erred  in  gtving 


ed  this  burden  lie  wffl  not  in  anj  erent  be  enti- 
tled to  B  verdict 

N.  2.  Before  yon  can  find  that  the  defendant's 
aerranta  or  agent  were  gnilty  of  wantonness, 
the  burden  is  npon  the  plaintiff  to  reasonably 
aatiafy  you  from  the  evidence  that  the  servants 
of  the  defendant,  operating  the  train  with 
knowledge  of  tbe  existence  of  conditions  at  the 
eroasing  as  made  it  likely  or  probable  that  some 
one  would  be  exposed  to  danger  on  the  cross- 
ing, with  such  knowledge,  did  or  omitted  to  do 
some  act,  consciously,  or  with  reckless  indif- 
ference to  conseiiuence;  and  I  farther  charge 
you  tliat,  before  you  can  And  that  the  engineer 
in  operating  the  train  was  guilty  of  such  wan- 
ton misconduct,  the  plaintiff  must  have  rea- 
sonably satisfied  you  from  the  evidence  tliat, 
with  knowledge  of  such  condition  of  the  cross- 
ing and  with  a  reckless  disregard  to  conse- 
quences, he  operated  the  train  at  an  excessive 
rate  of  speed  and  without  giving  warning  of 
its  approach. 

(41)  Before  yon  can  convict  the  defendant's 
•ngineer  of  wantonness  in  this  case,  the  plain- 
tiff most  have  reasonably  satisfied  you  from  the 
evidence  that  the  engineer  had  reason  to  be- 
lieve that  persons  were  <n:  probably  would  be 
in  exposed  positions  on  the  track,  and  that, 
with  snch  kno^edge  and  with  a  reckless  in- 
difference to  consequences,  he  ran  his  train  on 
and  across  such  crossing  at  an  excessive  rate 
of  speed  without  giving  warning. 

O.  Before  you  can  find  that  defendant's  engi- 
neer was  guilty  of  wantonness  in  operating  the 
train,  the  plaintiff  must  have  reasonably  satis- 
fled  you  from  the  evidence  that,  with  knowledge 
of  condition  at  the  crossing  which  caused  him 
to  know  that  some  one  would  probably  be  on 
tbe  crossing  and  exposed  to  danger,  he  know- 
ingly and  consciously,  and  with  reckless  in- 
difference to  consequences,  both  operated  the 
train  at  a  reckless'  rate  of  speed  and  without 
giving  signals  of  approach  to  said  crossing. 

(25)  Unless  the  plaintiff  has  reasonably  sat- 
isfied you  from  the  evidence  that  defendant's 
engineer  was  guilty  of  negligence  which  proxi- 
mately contributed  to  cause  his  injury  after  he 
discovered  plaintiiTs  peril,  then  plaintiff  can- 
not recover  under  the  second  count  of  the  com- 
plaint, and  in  determining  whether  or  not  he 
was  guilty  of  such  subsequent  negligence  you 
may  consider  the  fact,  if  it  be  a  fact,  that  be 
vas  acting  in  an  emergency,  and  if  you  be- 
Ueve  from  the  evidence  that  he  used  the  kind 
of  care  that  a  competent  engineer  of  reason- 
able prudence  would  have  used  under  like  dr- 
cumstances, then  I  charge  yon  that  be  would 
not  be  guilty  of  negligence. 

W.  A.  Denson,  of  Birmintfbam,  for  ap- 
pellant 

Percy,  Beunen  &  Burr,  of  Birmlogbam,  tor 
appellee. 


SAYRE,  3.  [1, 2]  Plalntlfr  (appellant)  was 
injured  in  a  collision  between  the  automobile 
be  waa  driving  and  a  locomotive  engine  draw- 
ing a  train  on  defendant's  railroad.  The 
place  of  the  accident  was  a  public  road  cross- 
ing on  a  curve  where  the  oigineer  could  not 
see  one-fourth  of  a  mile  ahead.     In  these 


charge  N  at  defendant's  request.  This  charge 
misplaced  the  burden  of  proof.  Code,  |{ 
5473,  5476;  BllUngsley  v.  N.  a  &  St.  L.  Ry., 
177  Ala.  346,  58  South.  433.  And  bad  fbe 
charge  not  been  faulty  in  the  respect  pointed 
out,  it  should  have  been  refused  for  the  rea- 
son that,  under  our  decisions.  It  would  have 
exacted  too  high  a  degree  of  proof.  Torrey 
V.  Bumey,  113  Ala.  496,  21  South  348 ;  Law- 
rence V.  Ate.  State  Land  Co.,  144  Ala.  524,  41 
South.  612;  Miller  v.  Whlttlngton,  202  Ala. 
406,  80  South.  499,  where  a  number  of  cases 
are  dted. 

[3]  Charges  41  and  O  should  have  been  re- 
fused. It  was  legally  possible  under  the  evi- 
dence that  the  Jury  should  find  that  defend- 
ant's engineer  had  been  guilty  of  wanton- 
ness, even  though  he  did  sound-  signals  of 
approach.  Charge  N2  Is  open  to  the  same 
criticism. 

[4]  Charge  26,  given  for  defendant,  does 
not  define  the  degree  of  care  required  of  an 
esQgineer  after  he  discovers  a  person  in  peril 
as  it  has  been  defined  In  the  dedslona  of  this 
court  Brown  v.  Central  of  Georgia,  197  Ala. 
71,  72  South.  866. 

Reversed  and  remanded. 


ANDERSON,  a  J, 
BROWN,  JJ.,  concur. 


and  OARDNEOl  and 


(104  Ala.  614) 

SCHNEIDER  v.  SOUTHERN  COTTON 
OIL  CO.     (6  DIv.  13.) 

(Supreme  Court  of  Alabama.    Oct  28,  1920.) 

1.  Appeal  and  error  4=» 1 079— Court  cannot  bo 
put  In  search  of  error  net  speclflcally  asslgna' 
and  argued. 

Brief,  which  makes  some  general  proposi- 
tions, but  makes  no  specific  application  to  ths 
rulings  assigned  as  error,  is  insu£Scient,  as  Su- 
preme Court  cannot  be  put  in  search  of  error 
not  specifically  assigned  and  argued  in  brief. 

2.  Nuisance  iS=>50( I)— Damages  as  for  perma- 
nent Injury  from  mill  not  recoverable,  where 
Injury  results  from  operations  only. 

Damages  as  for  permanent  injury  to  realty 
alleged  to  have  been  caused  by  the  maintenance 
and 'operation  of  a  cotton  oil  mill  are  not  re- 
coverable, where  the  injury  results,  not  as  an 
effect  of  the  permanent  structure,  but  from 
the  operations  carried  on  therein,  which  are 
capable  of  modification  or  abandonment. 

3.  Nuisance  4=>48— Evidence  as  to  damages 
properly  limited  in  time  as  United  by  com- 
plaint 

In  an  action  for  damages  to  plaintiff's  home 
from  the  operat'-on  of  defendant's  cotton  oO 
mill,  evidence  as  to  damages  waa  properly  lim> 
ited  to  the  12  months  next  before  commence- 
ment of  suit;  the  damages  claimed  being  so  lim- 
ited by  the  complaint 
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4.  Nalsanoe  «=34&— Evidenoa   provlB(p   annoy- 
ancM  to  plaintiff  not  alleged   properly  ex- 
cluded. 
In  an  action  for  damages  to  plaintifTs  home 
from  the  operations  of  defendant's  cotton  oil 
mill,  the  complaint  making  no  claim  for  dam- 
ages on  account  of  the  halloaing  and  curaing 
of  defendant's  aerrants,  evidence  to  prove  such 
annoyances  to  plaintiff  was  property  ezduded. 

Appeal  from  Circuit  Court,  Cullman  Coun- 
ty ;  O.  Kyle,  Judge. 

Action  by  Fred  Sctmelder  against  the 
Southern  Cotton  Oil  Company.  From  judg- 
m«it  for  defendant,  plalntUt  appeals.  Af- 
firmed. 

The  facts  common  to  and  stated  in  all  the 
counts  are  that  the  plaintiff  owned  and  for  15 
years  had  occupied  with  his  family  a  house 
and  lot  in  Cullman,  Ala. ;  that  at  the  time  of 
erection  of  said  oil  mill,  so  situated  In  close 
proximity  to  said  property  of  plaintiff,  said 
residence  of  plaintiff  was  erected  and  used  by 
him  as  a  home,  and  that  defendant  has  had 
notice  of  the  damage  and  injury  sustained  by 
plaintiff  incident  to  its  business,  and  that  as 
a  proximate  consequence  of  maintaining  and 
operating  said  oil  mill  the  value  of  plaintiff's 
residence  property  has  been  greatly  depre- 
ciated, and  he  and  his  family  have  been 
annoyed  and  have  suffered  much  mental  and 
physical  pain   and  injury. 

The  first  count  is  based  on  the  noise  and 
noises  of  such  volume  and  character  as  to 
materially  distress  or  discomfort  the  plain- 
tiff and  the  members  of  his  family  in  the 
enjoyment  and  use  of  plaintiff's  said  property 
and  home.  The  second  count  is  based  on  the 
negligence  of  the  servant  or  agents  of  the  de- 
fendant In  making  said  unreasonable,  intol- 
erable, harsh,  loud,  unnecessary,  and  discom- 
forting noises  In  and  about  the  running  and 
operation  of  the  mill.  The  third  count  is  that 
the  defendant  has  negligently  or  wnmgfully 
caused  offensive  and  obnoxious  odors  and 
smells,  noise,  smoke,  dust,  cotton  lint,  and 
soot  to  Interfere  as  aforesaid  with  the  com- 
fort and  enjoyment  of  plaintiff's  home.  The 
fourth  count  Is  that  the  plaintiff  negligently 
removed  or  left  off  the  wire  8cre«i  or  cover- 
ing over  a  large  pipe  from  said  cotton  oil  mill, 
through  which  Is  blown  out  dust,  etc..  In  the 
direction  of  plaintiff's  dwelling.  The  fifth 
count  declares  for  the  same  negligence  as  In 
the  second,  but  with  the  added  averment  Chat 
plaintiff  has  notified  defendant  about  such 
noises,  etc.,  but,  notwithstanding  the  notice 
defendant  has  wantonly  or  willfully  failed 
or  refused  to  stop  the  creation  of  the  same. 
The  sixth  coimt  declares  for  the  same  defense 
as  the  fourth,  with  the  added  averment  of 
notice  to  defendant  and  the  defendant  will- 
fully or  wantonly  failing  or  refusing  to  stop 
the  creation  of  same. 

Count  8  is  a  willful  count,  based  on  the 
same  negligence  as  alleged  in  counts  2  and  6. 


Amended  count  9  alleges  the  negligent  leaving 
off  of  the  wire  screen  or  covering  to  the  pipe; 
that  the  defendant  has  had  notice  of  this,  and 
has  willfully  or  wantonly  failed  to  replace 
the  screen  or  covering,  and  thereby  willfully 
or  wantonly  permitting  the  escape  of  the  dust, 
etc.,  onto  plaintiff's  residence  and  property. 

After  much  pleading  the  case  was  finally 
submitted  to  the  jury  on  counts  1,  2,  and  4, 
each  of  which  were  amended  by  adding  that 
the  distouce  from  the  mill  to  plaintUTs  resi- 
dence was  85  yards;  also  by  striking  out  the 
word  "negligently"  where  It  oceiurred,  and 
Inserting  therefor  "wrongfully";  also  by  add- 
ing the  words  "acting  within  the  line  of  their 
employment,"  following  the  words  "servants 
and  employees." 

"The  defendant  interposed  the  plea  of  the 
general  issue  and  the  following  numbered 
plea  8: 

Plea  8,  as  amended:  "The  defendant,  f«r 
further  answer  to  the  complaint  and  each  count 
thereof,  separately  and  severally,  SBys  that  the 
defendant  commenced  the  use  and  operation  of 
its  said  oil  mill  more  than  ten  years  from  the 
time  that  plaintiff  commenced  bis  action,  and 
that  said  oil  mill  has  been  run  and  operated 
in  the  same  way  and  manner  for  saiid  time 
continuously,  and  that  during  said  time  there 
lias  been  no  change  or  difference  in  the  volume 
and  character  of  noise,  dust,  lint,  and  ob- 
noxious gases,  and  the  defendant  avers  the 
plaintiff  for  said  time  haa  had  knowledge  of  the 
said  operation  of  said  mill  as  aforesaid  and 
acquiesced  in  same." 

William   E.  James,  of  Cullman,  for  ap- 
pellant 
A.  A.  Oriffith,  of  Cullmao,  for  appellee. 

SAYRB,  J.  [1]  Appellant,  plaintiff  In  the 
trial  court,  stated  his  cause  of  action  In  ten 
counts.  Appellee  demurred  to  each  count 
severally  and  separately,  assigning  64  grounds 
of  demurrer.  To  the  amended  counts  there 
were  demurrers  assigning  as  many  and  more 
grounds.  If  any  ground  was  well  taken 
against  the  counts,  the  ruling  in  each  case 
was  correct.  The  brief  for  appellant  states 
some  general  propositions,  making  no  specific 
application  to  the  rulings  assigned  for  error. 
We  have  not  found  that  the  rulings  In  the 
trial  court,  giving  shape  to  the  complaint 
finally  submitted  to  the  jury,  prejudiced  any 
right  of  plaintiff,  or  offended  against  any  law 
stated  in  the  brief.  Likewise  in  respect  to 
the  rulings  on  the  sufficiency  of  the  pleas; 
and,  In  any  case,  this  court  cannot  be  put  In 
search  of  error  not  specifically  assigned  and 
argued  In  brief.  Ala.  S.  ft  W.  Co.  v.  Sella, 
168  Ala.  647,  52  South.  821.  The  ruling  here, 
therefore,  is  that  no  error  has  been  shown 
In  the  matter  of  the  pleadings  in  this  cause. 

[2]  This  case  in  every  essential  respect  was 
like  unto  the  case  shown  in  Crawford'  v. 
Union  Cotton  Oil  Co.,  202  Ala.  3,  79  South. 
299,  in  which  it  was  held  by  this  court  that 
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damagefl  ax  for  permanent  Injnry  to  realty, 
alleged  to  have  been  caused  by  the  mainte- 
nance and  operation  of  a  cotton  oil  mUl,  were 
not  recoverable,  where  the  Inlnry  results, 
not  as  an  effect  of  the  permanent  structare, 
but  from  the  operations  carried  on  therein, 
which  are  capable  of  modification  or  abandon- 
ment The  trial  court  instructed  the  Jury 
according  to  the  rule  of  that  case,  and  this 
court  la  not  now  disposed  to  hold  differently. 

[t]  Evidence  as  to  damages  suffered  was 
properly  limited  to  the  12  months  next  before 
the  commencement  of  the  suit.  Damages 
claimed  were  so  limited  by  the  complaint. 

[4]  The  court  Is  of  opinion  that  the  com- 
plaint makes  no  daim  for  damages  on  ac- 
count of  the  holloing  or  cursing  of  defend- 
ant's servants,  and  for  that  reason,  If  no 
other,  evldenoe  to  prove  such  annoyances  to 
idaintiff  was  properly  excluded. 

Our  best  Judgment  Is  that  the  brief  for 
appellant  points  out  no  reversible  error,  and 
that  the  judgment  must  be  affirmed. 

Affirmed. 

ANDERSON.  C.  J.,  and  OARDNEB  and 
BBOWN,  JX,  concur. 


(2M  Ate.  06) 

LEONARD  V.  LYONS. 


(7  DIv.  96.) 


(Supreme  Court  of  Alabama.    June  80,  1920. 
Rehearing  Denied  Oct.  28,  1920.) 

1.  Statutes  «s>8</a(2)— Notloe  of  Istentlos  to 
apply  for  passage  of  local  act  compiled  with 
Coastltutlon. 

Notice  of  intention  to  apply  for  passage  of 
hoc  Acts  1019,  p.  115,  amending  sectiona  2  and 
3  of  iMcal  Acta  1911,  p.  154,  establishing  a 
board  of  revenue  for  Shelby  county,  and  abol- 
ishing the  court  of  county  commissionera  there- 
of, held  a  snfiBcient  compliance  with  Const.  ( 
106;  the  fact  that  the  notice  purported  to 
make  the  commissioners  of  the  county  elec- 
tive not  rendering  it  insufficient  because  the  act 
makes  some  ot  the  members  elective  from  dis- 
tricts instead  of  the  county  at  large. 

2.  Statutes  «s»l4l(l),  170— Act  not  violative 
of  Constitution  by  attsmptlng  amendment  or 
revivor  without  setting  oat  statute  affected. 

Local  Acts  1919,  p.  115t  amendinK  Local 
Acts  1911,  p.  164,  if  2,  3,  establishing  a  board 
of  revenue  for  Shelby  county,  and  abolishing 
the  court  of  county  commissiooers  thereof, 
held  not  violative  of  Const.  §  45,  by  attempting 
to  amend  or  revive  Acts  1890-91,  p.  354,  with- 
out setting  out  so  much  thereof  as  was  revived 
or  amended. 

Thomas,  J.,  dissenting. 

Appeal  from  Olrcnlt  Oonrt,  Shelby  Oonnty ; 
E.  X  Garrison,  Judge. 

Petition  by  J.  M.  Lyons  for  mandamus  to 

3.  H.  Leonard,  Jr.,  as  Chairman  of  the  Demo- 
cratic Executive  Committee,  for  mandamus 


to  compel  him  to  certify  petitioner's  name 
to  the  proper  authorltleB  as  the  nominee  of 
the  Democratic  party  for  commissioner  in 
district  No.  1.  From  decree  awarding  the 
writ  respondent  appeals.    Affirmed. 

J.  J.  Mayfield,  of  Montgomery,  and  Acuft  & 
Luck,  of  Columbiana,  for  appellant. 
J.  L.  Peters,  of  Columbiana,  for  appellee. 

PER  CURIAM.  [1]  The  majority  of  the 
court,  composed  of  ANDERSON,  C.  J.,  Mc- 
CLELLAN,  SATRE,  30MERVILLE,  GARD- 
NER, and  BROWN,  JJ.,  are  of  the  opinion 
that  the  notice  of  the  intention  to  apply  for 
the  passage  of  the  act  was  a  sufficient  com- 
pliance with  section  106  of  the  Constitution. 
The  fact  that  it  purported  to  make  the  com- 
missioners of  the  county  elective  did  not  ren- 
der the  same  insufficient,  because  the  act 
makes  some  of  the  members  elective  from 
districts  Instead  of  from  the  county  at  large. 

[2]  Nor  do  we  think  that  the  act  violates 
section  45  of  the  Constitution  by  attempting 
to  amend  or  revive  the  act  of  1891  without 
setting  out  so  much  thereof  as  is  revived 
or  amended.  It  does  not  purport  to  amend 
or  revise  the  act  of  1891,  and  the  mere  fact 
that  it  refers  to  certain  districts  which  had 
been  established  under  the  authority  of  the 
act  of  1891  does  not  constitute  an  amende 
ment  or  revision  of  same,  and  Is  a  mere 
reference  to  the  established  districts  under 
the  act  as  it  existed.  This  question  is  fully 
treated  in  State  v.  Rogers,  107  Ala.  444,  19 
South.  009,  32  L.  R.  A.  520.  and  repetition  of 
the  argument  there  made  is  unnecessary. 
Cobb  V.  Vary,  120  Ala.  268,  24  South.  442; 
Hasty  V.  Marengo  County,  86  South.  87 
(present  term). 

The  judgment  of  the  trial  court  in  award- 
ing the  mandamus  is  accordingly  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McCLELLAN, 
SAYRE,  SOMERVILLE,  GARDNER,  and 
BROWN,  JJ.,  concur. 

THOMAS,  J.  (dissenting).  This  is  a  pro- 
ceeding by  mandamus  seeking  to  compel  the 
chairman  of  the  Democratic  executive  com- 
mittee of  Shelby  county  to  certify  the  name  of 
petitioner  to  the  probate  judge  of  said  county 
as  the  nominee  to  the  office  of  board  of  reve- 
nue from  district  No.  1.  The  respondent 
made  answer,  the  substance  of  which  was  that 
an  act  of  the  Legislature  of  1919  (Local  Acts, 
pp.  115,  116)  is  unconstitutional  and  roid 
because  of  its  provisions  regarding  the  dis- 
tricts of  the  oonnty,  and  that  the  same  is  a 
local  act  of  \^lch  no  anffldent  notice  was 
published  as  required  by  section  106  of  the 
Constitution.  Demurrer  to  the  answer  was 
overruled,  and  the  relief  prayed  was  granted. 

No  qneation  is  made  as  to  relator's  hav- 
ing pursued  the  proper  remedy  by  mandamus. 
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It  was  the  appropriate  way  petitioner  aonght, 
after  nomination  by  bis  party,  to  have  hU 
name  certified  as  such  nominee  to  the  prop- 
er official  so  as  to  have  It  placed  on  the  bal- 
lot at  the  coming  election.  Dnnn  t.  Dean, 
196  Ala.  486,  71  South.  709.  It  has  been 
decided  by  this  court  that  the  writ  will  be 
awarded  to  correct  an  erroneous  ruling  of  a 
court  where  Injury  results  and  there  exists 
no  right  of  appeal  or  other  adequate  means 
of  redress.  Ex  parte  Jones,  133  Ala.  212, 
82  South.  643 ;  Ex  parte  Woodruff,  123  Ala. 
99,  26  South.  509;  WUson  ▼.  Duiican,  114 
Ala.  6S9,  21  South.  1017;  Ex  parte  Tower 
Mfg.  Co.,  103  Ala.  416,  15  South.  836;  Ex 
parte  Hayes,  92  Ala.  120,  0  South.  156. 

Is  the  title  of  the  act  of  September  10, 
1919,  misleading  aa  to  Its  subject?  Const 
{  45;  Patton  t.  State,  160  Ala.  Ill,  114,  49 
South.  809 ;  L.  4  N.  R.  R.  Co.  v.  Grant,  153 
Ala.  112,  117,  45  South.  226;  Ballentyne  t. 
Wlckersham,  75  Ala.  533;  Ex  parte  PoUard 
and  Ex  parte  Woods,  40  Ala.  77,  98;  Oooley's 
Const  lim.  (7th  Ed.)  p.  212.  The  Consti- 
tution exacts  of  the  Legislature  an  announce- 
ment In  the  title  of  the  subject  "but  does 
not  dictate  any  degree  of  particularity.  This 
is  a  matter  left  to  leglslatire  discretion. 
•  •  •  The  object  of  the  constitutional 
provision  was  to  prevent  deception  by  the 
Inclusion  in  a  bill  of  matter  Incongruous  with 
the  title.  The  evil  contemplated  was  not  the 
generality  and  comprehensiveness  of  titles. 
These  faults  do  not  tend  •  •  •  to  de- 
ceive." Ex  parte  Pollard  and  Ex  parte 
Woods,  supra.  In  Ball^ityne  v.  Wlcker- 
sham,  supra,  Judge  Stone  declared  that — 

"This  conrt  has  committed  itself  In  favor 
of  the  following  propositions,  which  are  in  har- 
mony with  the  mlings  elsewhere  in  the  best- 
considered  cases:  That  the  clause  is  manda- 
tory. That  its  requirements  are  not  to  be  ex- 
actingly  enforced,  or  in  such  manner  as  to  crip- 
ple legislation.  That  the  title  of  a  bill  may  be 
very  general,  and  need  not  specify  every  clause 
in  the  statute.  Sufficient  if  they  are  all  refer- 
able, and  cognate  to  the  subject  expressed. 
And  when  the  subject  is  expressed  in  general 
terms,  everything  which  is  necessary  to  make  a 
complete  enactment  in  regard  to  it,  or  which 
results  as  a  complement  of  the  thought  con- 
tained in  the  general  expression,  is  included  in 
and  authorized  by  it" 

In  Lindsay  v.  United  States  Savings  A 
Loan  Ass'n,  120  Ala.  156,  172,  24  South.  171, 
176  (42  L.  R.  A.  783),  the  threefold  purposes 
of  the  constitutional  requirements  stated  by 
Judge  Cooley  are  said  to  be: 

"First  to  prevent  "hodgepodge'  or  logroll- 
ing* legislation;  second,  to  prevent  surprise 
or  fraud  upon  the  Legislature  by  means  of 
provisions  in  bills  of  which  the  titles  give  no 
intimation,  and  which  might  therefore  be  over- 
looked, and  carelessly  and  unintentionally  adopt- 
ed; and,  third,  to  fairly  apprise  the  people, 
through  such  publication  of  legislative  proceed* 
inga  as  is  nsually  made,  of  the  subjects  of  leg- 


islation that  are  being  considered,  ia  order  that 
they  may  have  the  opportunity  of  being  heard 
thereon,  by  petition  or  otherwise,  if  they  shall 
•0  desire." 

The  title  of  the  act  in  question  (Local 
Acts  1919,  p.  115)  is: 

"To  amend  sections  2  and  3  of  an  act  entitled 
'An  act  to  establish  a  board  of  revenue  for 
Shelby  county,  and  to  abolish  the  conrt  of 
county  commissioners  thereof,'  passed  at  the 
session  of  1911,  being  in  local  acts  of  Alabama, 
page  164,  said  amendment  making  the  presi- 
dent and  members  of  said  board  elective  by  the 
qualified  voters  of  said  county,  and  fixing  the 
term  of  office  of  said  president  and  members 
of  said  board  and  the  time  of  their  election 
and  providing  that  in  case  of  a  vacancy  in  the 
office  of  president  or  a  member  of  said  board, 
and  providing  further  that  the  president  and 
members  of  the  board  now  holding  office  shall 
hold  their  said  office  until  their  successors  are 
elected  and  qualified  under  the  provisions  of 
this  act" 

The  body  of  the  act  under  review  was: 

(1)  That  section  2  of  said  act  (Local  Acts 
1911,  p.  164)  be  amended  so  as  to  reaa  as 
follows : 

"2.  The  president  of  said  board  shall  be 
elected  as  hereinafter  provided  by  the  qnalified 
electors  of  said  county,  and  one  member  shall 
be  elected  by  the  qualified  voters  of  each  of  the 
four  districts  of  the  county  as  now  constituted, 
by  virtue  of  the  authority  granted  in  Acts  of 
the  Legislature  1890-91,  i  1.  p.  864." 

By  section  2  of  the  act  of  1911  "to  estab- 
lish a  board  of  revenue  for  Shelby  county, 
and  to  abolish  the  court  of  county  commis- 
sioners thereof,"  the  president  and  members 
of  this  board  of  revenue  were  required  to 
be  "appointed  by  the  Governor"  for  the  term 
of  four  years,  and  In  case  of  "a  vacancy 
In  the  office  of  a  member  of  the  board,  that 
it  shall  be  filled  by  appointment  of  the  Gov- 
ernor, for  the  unexpired  term." 

(2)  That  section  3  of  said  act  (local  act 
of  1911)  be  amended  so  as  to  read  as  fol- 
lows: 

"The  president  and  members  of  said  board 
for  districts  2  and  4  shall  be  elected  at  the 
general  election  1920,  and  their  term  of  office 
shall  begin  on  the  first  Monday  after  the  sec- 
ond Tuesday  in  January,  1921,  and  they  shall 
hold  office  until  first  Monday  after  second 
Tuesday  in  January,  1923;  thereafter  the  pres- 
ident and  members  for  districts  Nos.  2  and  4 
shall  be  elected  at  the  general  election  for  said 
county  in  1922,  and  every  four  years  thereaft- 
er, and  their  term  of  office  and  that  of  their 
successors  shall  begin  on  the  first  Monday  after 
the  second  Tuesday  in  January  next  after  their 
election,  and  they  shall  hold  office  for  four 
years  and  until  their  successors  are  elected 
and  qualified.  The  members  of  said  board  for 
districts  1  and  3  shall  be  elected  at  the  gen- 
eral election  held  for  said  county  in  the  year 
1920,  and  every  four  years  thereafter,  and  tiieir 
term  of  office  and  that  of  their  successors  shall 
begin  on  the  first  Monday  after  the   second 
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Tneaday  In  Tanuarr  next  after  their  election, 
and  thej  ^hall  hold  office  for  four  years  and 
unto  their  guccessors  are  elected  and  qnalifled." 

That  section  of  the  act  of  1911  (section  3) 
80  amended  was: 

"Within  fifteen  days  after  the  approval  of 
this  act  the  president  and  two  members  of  the 
board  shall  be  appointed  for  a  term  of  four 
years  from  the  date  of  their  appointment  and 
till  their  auccessora  are  appointed  and  quali- 
fied, and  in  like  manner  their  Bnccessora  shall 
be  appointed  every  fonr  years  thereafter  for  a 
term  of  four  years,  and  two  members  of  the 
board  shall  be  appointed  for  a  term  of  two 
years  from  the  date  of  their  appointment  and 
tiU  their  successors  are  appointed  and  quali- 
fied, and  in  like  manner  their  successors  shall 
be  appointed  every  four  years  thereafter  for  a 
term  of  four  years." 

It  Is  apparent  that  when  the  Governor 
(within  15  days  after  the  act  of  1911  became 
a  law  withont  bis  approval,  nnder  section 
125  of  the  Constitntlon)  appointed  a  presi- 
dent and  two  members  of  the  board  for  a 
term  of  four  years  from  the  dates  of  their 
appointment  and  until  their  successors  were 
appointed  and  qnalifled,  and  thereafter,  in 
like  manner,  appointed  their  successors  In 
office  for  a  term  of  fonr  years,  and  two  mem- 
bers of  the  board  were  appointed  for  a  term 
of  two  years,  and  nntil  their  successors  were 
appointed  and  qnalifled,  and  thereafter,  In 
like  manner,  appointed  their  successors  In 
office  for  a  term  of  four  years,  their  terms 
of  office  were  fixed  (after  expiration  of  the 
two-year  term  first  provided)  at  fonr  years, 
to  expire  at  different  times  as  to  the  two 
classes  of  members  of  that  board  for  the 
districts  Indicated.  That  la  to  say,  the  re- 
spective terms  of  office  of  the  two  members 
appointed  for  the  two-year  period  expired 
In  1913,  and  of  their  snccessorB  In  office 
In  1917,  and  1921,  respectively ;  that  of  the 
two  members  first  appointed  for  four  years 
expired,  respectively.  In  1915,  1919,  and  1923. 

I  am  of  the  opinion  that  the  title  employed 
sufficiently  embraced  the  subject  of  the  act, 
and  that  the  provisions  for  the  election  of  a 
president  of  the  board  by  the  qualified  voters 
of  the  county  and  one  member  thereof  by  the 
qualified  voters  of  each  of  the  fonr  districts 
of  the  county  were  not  incongruous  with  the 
title.  That  there  was  na  provision  in  the  act 
of  1919  for  the  filling  of  vacancies  In  the 
office  of  president  or  member  of  said  board 
of  revenue  did  not  militate  against  the  suffi- 
ciency of  the  title. 

The  effect  of  the  act  of  1911  (Local  Acts, 
f  15,  p.  157) ,  original  In  form,  was  to  abolish 
the  court  of  county  commissioners  of  Shelby 
county  as  constituted  under  the  act  of  1890- 
91  (page  354).  Pertinent  parts  of  the  latter 
act  were :  Section  1,  authorizing  and  requir- 
ing the  commissioners'  court  of  Russell  and 
Shelby  counties  to  lay  off  four  commission- 
er^ dlatrlcta  u  nearly  equal  In  population 


as  might  be  practicable  In  each  of  said  coun- 
ties; sections  2  and  3,  providing  for  the 
election  of  a  commissioner  from  each  dis- 
trict by  the  qualified  voters  of  the  whole 
county  for  a  term  indicated;  and  section  4, 
repealing  all  laws  in  conflict.  This  act  of 
1911  repealed  the  act  districting  Shelby  coun- 
ty, and  created  a  new  governing  board — 
"the  board  of  revenue  of  Shelby  county'' — 
composed  of  four  members  and  a  president 
to  be  appointed  by  the  Governor,  for  flxed 
terms,  from  the  county  without  regard  to 
districts.  The  act  of  1919  was  amendatory 
of  the  act  of  1911,  the  latter  being  original 
In  form.  Ferguson  v.  Com.  Court,  Jackson 
Co.,  187  Ala.  645,  653,  65  South.  1028.  The 
act  of  February  4,  1891,  likewise  original  in 
form,  provided  for  a  division,  as  have  ob- 
served, of  the  two  counties  indicated  Into 
four  commissioners'  districts  each  and  for 
the  election  of  a  commissioner  for  each  dis- 
trict by  the  qnalifled  voters  of  the  whole 
county  and  not  by  the  qualified  voters  of 
the  respective  districts.  Without  this  terri- 
torial division  of  the  county  into  four  dis- 
tricts, the  act  of  1919  was  without  a  field  of 
operation,  for  the  provisions  of  Its  first 
section  are  to  the  effect  that  the  president  of 
the  board  shall  be  elected  by  the  qualified 
electors  of  the  whole  county,  and  one  mem- 
ber shall  be  elected  by  the  qualified  voters 
of  each  of  the  four  districts  of  the  county 
"as  now  constituted,  by  virtue  of  the  au- 
thority granted  in  acts  of  the  Legislature 
1890-91,  I  1,  p.  354." 

The  act  of  1891,  however,  did  not  divide 
Shelby  and  Russell  counties  into  four  com- 
missioners' districts,  but  only  authorized  and 
required  the  respective  commissioners'  courts 
to  divide  said  counties  Into  four  districts 
with  as  nearly  equal  population  as  practica- 
ble. The  declared  effect  of  the  act  of  1911 
was  to  abolish  the  court  of  county  commis- 
sioners of  Shelby  county  and  to  set  up,  by  an 
original  act,  the  board  of  revenue  as  the 
county's  governing  body,  to  be  a^iolnted  by 
the  Governor  from  the  whole  county.  The 
effect  of  this  was  to  abolish  such  district- 
ing of  the  county  as  may  have  been  made, 
declared,  or  consdtnted  by  the  commission- 
ers' court  pursuant  to  the  provisions  of  the 
act  of  1891.  Cook  v.  Burke,  177  Ala.  166, 
68  South.  884.  By  reference  only  In  Che 
amendatory  act  of  1911  (section  2)  was  the 
attempt  made  to  revive  the  provision  of  the 
act  of  1891  (section  1,  p.  354)  for  a  division 
of  the  county  of  Shelby  into  four  districts, 
from  each  of  which  it  was  required  that  one 
member  of  the  board  be  elected  by  the  qnali- 
fled electors  thereof.  The  effect  of  such 
reference  In  the  act  of  1919  to  the  original 
act  of  1891  was  an  attempt  to  revive,  amend, 
or  extend  the  provisions  of  the  former  act, 
for  dividing  Shelby  county  into  four  revenue 
districts,  withont  re-enactli«  or  publishing 
■aid  provisions  at  length  therein.     Stewart 
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T.  Gom'n  of  HUe  Co.,  82  Ala.  200,  2  South. 
270;  Bay  BheU  Road  Co.  t.  O'DonneU,  87 
Ala.  376,  e  South.  119;  State  t.  Lamar,  178 
Ala.  77,  69  South.  473 ;  Boiling  v.  Le  Grand, 
87  Ala.  482,  6  South.  8S2 ;  BamhiU  y.  Teague, 
96  Ala.  207,  11  Sooth.  444;  L.  &  N.  R.  R. 
Co.  V.  Peoples,  etc.,  101  Ala.  331,  18  South. 
308;  MlUer  v.  Berry,  101  Ala.  831,  14  South. 
655;  B.  n.  R.  Co.  v.  Blyton  Land  Co.,  114 
Ala.  70,  21  South.  S14;  City  ConncU  of 
Montgomery  v.  Blrdsong,  126  Ala.  6S2,  28 
South.  522 ;  Stewart  t.  State,  100  Ala.  1,  13 
South.  943;  Stewart  t.  Com'rs  of  Hale,  su- 
pra. Applying  the  well-settled  rules  of  con- 
struction to  the  applicable  provisions  of  sec- 
tion 45  of  the  Constitution,  the  Legislature 
oould  not  know  these  material  provisions  of 
the  act,  the  aret  or  location  of  a  revenue 
district  in  Shelby  county  by  virtue  of  the 
provisions  of  the  act  of  1801,  without  knowl- 
edge as  to  whether  said  districts  were  creat- 
ed by  a  former  commissioners'  court  of  the 
county,  or  what  territory  was  included  there- 
in. The  act  was  ofTenslTe  to  section  45  of 
the  Constitution. 

Is  the  notice  of  Intention  to  pass  the  local 
law  under  the  requisites  of  section  106  et 
seq.  of  the  Constitution  sufficient,  where  the 
proposed  bill  is  to  change  the  mode  of  se- 
lecting the  menfbera  of  the  county  board  of 
revenue  from  appointment  by  the  Governor 
to  an  election  by  the  qualified  voters  of  the 
county,  when  the  bill  passed  in  pursuance 
of  the  notice  provides  for  the  election  of  only 
one  of  the  members — its  president — by  the 
qualified  dectors  of  the  county,  and  the 
others  by  the  electors  of  only  a  part  of  the 
county,  an  unknown  district?  What  good 
purpose  would  be  served  by  a  notice  to  the 
citizens  of  Shelby  county  of  the  intention  to 
pass  a  proposed  bill,  if  that  which  is  intro- 
duced and  passed  is  materially  different  from 
the  one  described  in  the  notice?  The  dtizens 
of  the  county  might  all  be  willing  to  have 
the  power  of  selecting  the  members  of  the 
board  of  revenue  transferred  from  that  of  the 
Governor  to  the  qnallfied  voters  of  the  coun- 
ty, and  yet  the  more  opiMsed  to  having  the 
commissioners  selected  from  restricted  dis- 
tricts and  to  be  elected  by  the  qualified  voters 
of  the  respective  districts  than  to  have  them 
am)olnted  by  the  Governor.  If  so,  the  notice 
is  not  only  insufficient,  but  to  hold  it  to  be 
sufficient  would  make  It  a  delusion.  Such 
notice  would  not  prevent  surprise  or  fraud, 
nor  fairly  apprise  the  people  of  the  county 


of  the  real  import  of  the  bm.  It  would  be 
offering  the  people  something  they  desired 
through  the  notice,  and  thereby  cause  them 
to  give  up  what  they  had;  and.  In  the 
passage  of  the  bill  in  question,  give  them 
something  which  they  did  not  desire,  would 
not  have  accepted,  and  for  which  they  would 
not  willingly  have  surrendered  their  former 
right  to  an  appointive  board  of  revenue.  In 
this  particular,  as  to  the  body  of  voters  who 
should  select  the  commissioners,  the  notice 
not  only  failed  to  state  the  substance  of 
the  bill  introduced  and  passed,  but  stated  an 
electorate  radically  different  from  that  pro- 
vided in  the  bill  that  was  passed.  Such  a 
notice  was  not  sufficient  to  authorize  the 
passage  of  the  bill.  Wallace  v.  Board  of  Rev. 
Jefferson  Co.,  140  Ala.  491,  804,  87  South. 
321;  Larkln  v.  Simmons,  155  Ala.  273,  277, 
46  South.  451;  Norvell  v.  State,  143  Ala. 
561,  39  South.  357;  Hooton  v.  Mellon,  142 
Ala.  245,  37  South.  937.  If  the  notice  had 
been  that  the  office  was  merely  to  be  changed 
from  an  appointive  to  an  elective  one,  it 
might  have  been  sufficient,  but  When  It 
states  the  electorate,  or  the  body  thereof 
that  is  to  elect,  and  a  different  body  or  only 
a  part  of  that  body  is  provided,  then  the 
notice  is  insufficient  That  the  one  drafting 
the  bill  and  the  Legislature  which  passed  It 
recognised  that  there  was  a  difference  in 
electing  by  the  voters  of  the  county  and  by 
the  voters  of  the  several  districts  or  precincts 
is  Indicated  by  the  fact  that  It  is  provided 
therein  (1)  that  the  president  of  tbe  board 
shall  be  elected  by  the  voters  of  the  county, 
but  (2)  that  the  members  of  the  board  shall 
be  elected  by  the  voters  of  the  respective 
districts  only.  The  notice  put  the  president 
of  the  board  and  the  members  thereof  In  the 
same  class,  while  the  bill  pats  them  In  dif- 
ferent classes. 

It  is  not  necessary  to  consider  the  act  as 
it  may  have  operated  on  the  terms  of  office 
of  the  respective  members  of  the  board  of 
revenue.  See  Const  g  176;  Nolen  v.  State, 
118  Ala.  154,  24  South.  251 ;  Touart  v.  State, 
173  Ala.  463,  66  South.  211 ;  State  v.  Ounter. 
170  Ala.  165.  64  Sonth.  283;  WilUams  v. 
Schwarz,  107  Ala.  40,  72  South.  330,  Ann. 
Cas.  1918D,  869. 

I  am  of  opinion  that  demurrer  to  the 
answer  should  have  been  sustained  and  the 
petition  dismissed,  and  that  the  order  or 
decree  of  the  court  below  is  laid  in  error. 
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HOPKINS  V.  DUOQAR.     (2  DIv.  097.) 

(Supreme  Court  of  Alabama.    June  30,  1920. 
Behearing  Denied  Not.  6,  1020.) 

I.  Ejectment  «=>l  1 1  (3)— Requirements  as  to 
desoriptloR  of  land  In  verdlot  stated. 
Under  Code  1907,  i  3858,  where  the  rer- 
cHct  in  ejectment  is  special,  as  being  for  a  part 
only  of  the  premises  sued  for,  the  boundaries 
of  the  land  recovered  must  be  designated  with 
reasonable  certainty  in  the  verdict  to  enable 
the  court  to  award  judgment  on  it,  but  a  gen- 
eral  verdict  for  the  plaintiff,  for  the  land  de- 
scribed in  thie  complaint,  is  good. 

2.  EJaetnoat  «=»ltl(t)— Goaaral  fladlao  for 
plaintiff  held  a  good  verdlot. 

In  ejectment,  a  verdict,  "We,  the  jury,  find 
for  the  plaintiff,  assessing  the  damages"  at  a 
named  sum,  held  good,  as  it  must  be  construed 
as  a  finding  on  the  issue  joined,  and  such  find- 
ing is  as  defiinite  and  determinate  as  if  the 
verdict  had  in  terms  affirmed  that  the  jury 
found  for  the  plaintiff  for  the  lands  described 
in  the  complaint. 

3.  Adverse  possession  4=966(2)— Possession  to 
turn  row  and  ditch  held  to  give  title,  al- 
though orlglnatliig  (n  mistaks  of  fact. 

Possession  for  40  years  by  plaintiff  and  his 
predecessors  of  a  strip  on  plaintilTs  boundary 
up  to  the  line  of  a  turn  row  and  ditch  gave 
plaintiff  title,  where  such  possession  did  not 
originate  in  an  admitted  possibility  of  mistake, 
bat  plaintiff  and  his  predecessors  believed  such 
line  was  the  true  line,  even  though  such  be- 
lief as  to  its  correct  location  originated  in  a 
mistake  in  fact;  it  being  immaterial  what 
plaintiff  or  his  predecessors  might  or  might 
not  have  claimed  had  they  Icnown  they  were  or 
might  be  mistaken. 

4.  Adverse  possession  «=366(t)  —  Reoording 
a«t  does  aot  apply  to  poasassion  of  bovndary 
strips. 

Act  Feb.  11,  1888,  p.  478  (Code  1896,  t 
3.641),  as  amended  by  Code  1007,  S  2830,  re- 
lating to  reco):ding  color  of  title,  does  not  apply 
to  cases  involving  questions  as  to  boundaries 
between  cotenninous  owners. 

5.  Judgment  «=924— Trial  «=3343— Judgments 
and  verdlots  must  be  perfect  without  resort 
to  extrinsic  facts. 

Every  judgment  must  either  be  perfect  in 
itself,  or  capable  of  being  made  perfect  by  ref- 
erence to  the  pleadings  or  to  the  papers  on  file 
in  the  cause  or  else  to  other  pertinent  entries 
in  the  court  docket,  and  verdicts,  in  like  man- 
ner, cannot  be  supplemented  by  intendment,  or 
by  reference  to  mere  extrinsic  facts. 


6.  Appeal  and  error  «=32I8(I)— For  objeotloa 
to  verdict,  first  raised  on  appeal,  to  avail, 
verdict  must  be  wholly  void. 
Where  the  objection  that  the  verdict  is  so 
hopelessly  defective  as  to  afford  no  proper  ba- 
sis for  the  judgment  was  not  raised  in  the  trial 
court,  but  is  raised  for  the  first  time  on  ap- 
peal, it  is  necessary,  for  the  objection  to  avail, 
that  the  judgment  be  found  wholly  void. 
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7.  Appeal  and  error  «=3934(2)— Presnned  that 
trial  oonrt  referred  verdlot  to  tbat  oount 
which  the  evidence  sustalnsd. 

Where  complaint  in  statutory  ejectment 
was  in  three  counts  and  verdict  for  plaintiff 
was  a  general  one  and  court  gave  judgment  for 
land  described  in  the  third  count,  which  was 
sustained  by  evidence,  it  will  be  presumed  on 
appeal  that  trial  court  referred  verdict  to  that 
result  which  court  knew  the  evidence  sustained. 

8.  Appeal  and  error  €=»I033(9)— No  reversal 
for  error  favorable  to  party  oomplalnlng. 

Where  judgment  on  general  verdict  might: 
have  been  rendered  tor  plaintiff  on  either  01 
both  first  or  third  count,  defendant  cannot 
complain  that  judgment  was  rendered  for  land 
described  in  third  count  but  not  (or  that  de- 
scribed in  first  count. 

Appeal  from  Circuit  0>nrt,  Marengo  Gonn- 
ty;  A.  B.  Foster,  Judge. 

Ejectment  by  R.  H.  Dnggar  against  H.  T. 
Hopkins.  Judgment  for  plaintiff,  and  do- 
fendant  appeals.    Afllrmed. 

Henry  McDanlel,  of  Demopolls,  and  J.  J. 
May  field,  of  Mootgomery,  for  appellant 

William  Cxminghame,  of  Linden,  for  ap- 
pellee. 

SATRB,  7.  Appellee  sned  In  statutory 
ejectment  stating  his  case  in  three  connta. 
There  was  a  disclaimer  as  to  the  lands  de- 
scribed in  the  second  count  of  the  complaint 
upon  which  plaintiff  thereupon  bad  Judg- 
ment, without  costs  or  damages.  As  to  the 
regularity  of  tbat  Judgment  no  question  is 
made.  -Count  1  described  tbe  land  sued  for 
as: 

"A  strip  off  the  west  side  of  the  east  ^  of 
the  west  %,  being  40  feet  wide  at  the  north 
end,  and  30  feet  wide  on  the  south  end  of  sec- 
tion 24,  in  township  18,  range  8  east,  in  Ma- 
rengo county,  Ala." 

In  count  S  tbe  land  was  described  as: 

"A  strip  or  parcel  on  the  west  side  of  the  B. 
Ml  of  W.  %  of  See.  24,  T.  18,  R.  8  east, 
bounded  as  follows:  On  the  N.  by  the  nortii 
line  of  said  section;  on  the  east  by  a  turn  row 
and  ditch;  on  the  south  by  the  south  line  of 
said  section,  and  on  the  west  by  the  line  divid- 
ing the  B.  %  of  W.  H  and  W.  %  of  W.  % 
of  section  24,  T.  18,  B.  3  B.,  in  Marengo  coun- 
ty, Ala." 

To  these  counts  the  plea  was  "not  guilty." 
Tbe  verdict,  which,  as  to  form,  followed  tbe 
court's  oral  charge,  was  in  these  words: 

"We,  the  jury,  find  for  the  plaintiff  assessing 
the  damages  at  one  hundred  and  twenty-five 
dollars." 

Upon  this  verdict  tbe  court  rendered  Jndg- 
ntent  for  plaintiff,  appellee,  for  land  describ- 
ed SB  follows: 

"A  strip  or  parcel'  on  the  west  side  of  the 
east  half  of  west  half  of  section  24,  township 
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18,  range  8  eut,  bounded  aa  follows:  On  the 
aorth  by  the  north  line  of  the  said  section,  on 
the  east  by  a  turn  row  and  ditch;  on  the  south 
1^  the  south  line  of  said  section,  on  the  west 
by  the  dividing  line  dividing  the  east  half  of 
west  half  and  the  west  half  of  west  half  of 
section    24,    township    18,    range    8    east,    in 

Marengo  county,  Ala.," 

I, 

'  — and  for  the  damages  assessed  by  tbe  Jai7< 
It  thus'  appearing  that  the  court  referred  the 
verdict  to  the  third  count  of  the  complaint. 

It  will  be  noted  that  the  western  boundary 
of  the  east  %  of  the  west  %  of  section  24 
la  the  common  western  boundary  of  the 
two  tracts  described  in  counts  1  and  3;  and 
80  the  north  and  the  sonth  lines  of  the  half 
section  are  common  to  the  two  tracts.  The 
difference  is  that  the  tract  described  in 
count  1  is  bounded  on  the  east  by  a  line  at 
Its  north  end  40  feet,  and  at  Its  south  end  30 
feet,  from  tbe  western  boundary  line  of  tbe 
half  section,  while  the  tract  described  in 
count  3  is  bounded  on  tbe  east  by  a  ditch 
and  a  turn  row.  The  record  does  not  inform 
US  whether  the  two  descriptions  are  coter^ 
mlnons  on  the  east. 

[1,  2]  Appellant's  contention  as  to  error  is 
founded  upon  section  3853  of  the  Code.  The 
effect  of  that  section,  as  construed  In  the 
decisions  of  this  court,  is  as  follows:  Where 
the  verdict  in  ejectment  is  special,  as  being 
for  a  part  only  of  the  premises  sued  for, 
the  boundaries  of  the  land  recovered  must 
be  designated  with  reasonable  certainty  in 
the  verdict,  so  as  to  enable  the  court  to 
award  Judgment  on  it;  but  a  general  verdict 
for  the  plaintiff,  for  the  land  described  In  tbe 
complaint,  has  always  been  held  to  be  good. 
Alexander  r.  Wheeler,  69  Ala.  332,  340.  The 
verdict  in  this  case  must  be  construed  as  a 
finding  on  the  issue  Joined,  and  such  a  finding 
is  as  definite  and  determinate  as  lif  the  verdict 
had  in  terms  affirmed  that  the  Jury  found  for 
the  plaintiff  for  tbe  lands  described  in  the 
complaint  Chapman  v.  Holding,  60  Ala.  622. 
The  only  trouble  supposed  to  Inhere  in  the 
verdict  and  Judgment  is  that  the  verdict 
failed  to  specify  the  count  on  which  plaintiff 
was  to  recover  while  the  Judgment  is  for  the 
land  described  In  the  third  count.  But  our 
opinion  is  that  the  statute,  supra,  cannot  be 
assigned  the  effect  attributed  to  it  by  the 
appellant  in  this  case. 

[S,  4]  The  evidence  showed  without  dis- 
pute that  plaintiff  was  entitled  to  recover  the 
land  described  in  the  third  count,  and,  in- 
deed, the  whole  evidence  was  directed  to  tbe 
question  of  the  possession  and  ownership  of 
land  described  as  in  the  third  count.  It  went 
to  show,  without  contradiction,  or  the  pos- 
sibility of  adverse  inference,  that  plaintiff 
and  those  under  whom  he  deralgned  title 
had  been  in  possession  of  tbe  strip  there  de- 
scribed, openly,  exclusively,  and  continuously 
for  a  period  ot  nearly  40  years  claiming  to 
own  the  same  and  althou^  plaintiff  and  his 


predecessors  in  titie  on  fhe  one  side,  and 
bis  coterminous  owners  on  tibe  other,  viz., 
defendant  and  his  predecessors,  had  by  their 
tenant  cultivated  the  land  up  to  tbe  turn  row 
and  ditdi  during  all  that  time,  no  questi(m 
was  raised  as  to  the  line,  until  defendant, 
within  the  last  10  years,  purchased  land  de- 
scribed as  tbe  east  %  of  the  west  ^  of  sec- 
tion 24,  and  thereupon  went  into  possession 
of  the  land  in  suit.  The  evidence  contained 
nothing  to  indicate  that  the  possession  of 
plaintiff,  or  his  predecessors,  originated  in 
an  admitted  possibility  of  mistake,  no  in- 
timation of  a  reason  for  doubting  that  plain- 
tiff and  his  predecessors  believed  the  line  of 
the  turn  row  and  ditch  was  the  true  line,  and 
upon  these  facts  plaintiff  acquired  titie  up 
to  that  Une,  even  though  the  belief  as  to  its 
correct  location  originated  In  a  mistake  iu 
fact,  and.  In  these  circumstances,  the  tiUe  so 
acquired  was  not  affected  by  any  inquiry  as 
to  what  plaintiff  or  his  predecessors  might  or 
might  not  have  claimed  had  they  known  the.v 
were  or  might  be  mistaken.  Smith  v.  Bachus, 
201  Ala.  534,  78  South.  888;  Hoffman  v. 
White,  90  Ala.  354,  7  South.  816;  Alexander 
v.  Wheeler,  supra.  Nor  in  these  circum- 
stances did  the  act  of  February  11,  1893  (sec- 
tion 1541  of  the  Code  of  1896),  apply  to 
plaintiff,  or  the  claim  of  title  by  adverse  pos- 
session on  which  he  rdied;  nor  does  that 
act,  as  amended  by  section  2830  of  the  Code 
of  1907,  apply  to  cases  involving  questions  as 
to  boundaries  between  coterminous  owners, 
as  does  tl)ls  case.    Smith  v.  Bachus,  supra. 

[t-8]  The  rule  of  law  stated  in  Alexander 
V.  Wheeler,  supra,  via.,  "that  every  Judgment 
of  a  court  of  Justice  must  either  be  perfect 
in  itself,  or  capable  of  being  made  perfect  by 
reference  to  the  pleadings,  or  to  tbe  papers 
on  file  In  the  cause,  or  else  to  other  pertlnont 
entries  on  the  court  docket,"  and  that  "ver- 
dicts, in  like  manner,  cannot  be  supplemented 
by  intendment,  or  by  reference  to  mere  ex- 
trinsic facts,"  Is  freely  admitted.  In  respect 
of  the  mere  matter  of  form  the  Judgment  In 
this  case  is  unexceptionable.  The  real  ques- 
tion Is  whether  the  verdict  was  not  hopeless- 
ly defective  and  so  afforded  no  proper  basis 
for  the  Judgment  This  point  was  not  raised 
In  tbe  trial  court.  It  is  raised  now  for  the 
first  time.  In  order  that  the  objection  should 
avail  It  is  necessary  that  the  Judgment  be 
found  to  be  wholly  void.  Intendments  are 
indulged  In  favor  of  Judgments,  and  a  ma- 
jority of  tbe  court  are  of  the  opinion  that  In 
view  of  the  undisputed  effect  of  the  evidehce, 
the  presumption  may  properly  be  Indulged  on 
appeal  that  the  trial  court  referred  the  ver- 
dict to  that  result  which  the  court  knew  the 
evidence  sustained.  But  however  that  may 
be,  the  court  holds  further  that  under  the 
authorities  referred  to  in  the  outset  Judg- 
ment on  the  verdict  might  have  been  ren- 
dered in  favor  of  the  plaintiff  for  the  land 
described  aa  In  ^ttaer  or  both  the  first  and 
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third  connts  of  the  complaint,  and  that  the 
ftillare  to  render  Judgment  for  the  plaintiff 
for  the  land  described  in  the  flret  count  Is 
not  a  matter  of  which  the  defendant  can  be 
heard  to  complain.  Whether  the  two  descrip- 
tions refer  to  precisely  one  and  the  same 
tract  or  to  tracts  described  differently  as  to 
their  eastern  boundary,  no  harm  has  resulted 
to  the  defendant,  appellant 

Appellant  refers  also  to  the  decision  In 
Kirkland  ▼.  Pllchefr,  174  Ala.  170,  57  South. 
46.  That  was  an  action  In  detinue.  The 
Mssue  was  whether  plaintiff  had  a  general  or 
special  property  In  the  chattel  sued  for  and 
had  a  right  to  tbe  Immediate  possession 
thereof.  The  verdict  and  Judgment  were  for 
a  sum  certain,  assessed  as  damages,  without 
a  finding  or  Judgment  against  either  party 
for  the  property  sued  for  or  its  alternative 
value.  There  was  thus  an  otter  failure  to 
respond  to  the  issue  tried,  and  this  court 
held  tbe  verdict  and  Judgment  to  be  invalid. 
Here,  manifestly,  the  case  and  the  question 
are  different,  as  we  have  already  indicated, 
and  the  opinion  of  the  court  is  that  ho  harm- 
ful error  has  been  shown  and  that  tbe  Judg- 
ment should  be  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McGLBLLAN, 
SOMERVILLE,  GARDNER,  and  THOMAS, 
JJ.,  concur. 

BROWN,  J.,  concurs  in  tbe  result 


(»4  Ala.  06) 

BANK  OF  NEW  BROCKTON  v.  DUNNA- 
VANT.  (4  DIv.  859.) 

(Supreme  Court  of  Alabama.    Nov.  11,  1920.) 

I.  Mortgages  «=s>360— In  equity  power  of  sale 
is  a  trust. 

Though  in  a  court  of  law  a  power  of  sale 
in  a  mortgage  is  merely  part  of  a  legal  con- 
tract to  be  executed  according  to  its  terms,  in 
a  court  of  equity  it  has  the  elements  of  a 
trust,  and  tbe  donee  is  cliarged  with  the  duty 
of  fairness  and  good  faith  in  its  execution,  to 
the  end  that  the  mortgagor's  property  may  be 
disposed  of  to  his  pecuniary  advantage. 

Z.  Mortgages  «=>369(3)— Sale  under  power  of 
separate  tracts  en  masse  Is  Invalid. 

Where  tbe  mortgagee  of  separate  tracts 
of  land  sold  them  en  masse  under  his  power  of 
sale,  thereby  realizing  a  price  much  less  than 
the  real  value,  the  sale  will  be  set  aride  in  eq- 
uity, letting  the  mortgagor  in  to  redeem. 

3.  Mortgages  €=>35^-Broad  power  of  sale  held 
not  to  authorize  sale  en  masse. 
A  provision  in  a  mortgage  authorizing  sale 
when,  as,  and  where  the  mortgagee  deemed 
beirt,  does  not  nullify  the  duty  of  the  mortgagee 
enjoined  by  law  to  sell  the  property  separately 
instead  of  en  masse,  if  that  will  be  for  the  ben- 
-efit  of  the  mortgagor. 


4.  Eqalty  i8=>232— Mortgages  «=»3S9(7)— Bill 
held  to  be  for  redemption  with  Incidental  re- 
lief; bill  good  in  one  aspect  not  sabjwrt  t* 
demurrer  as  a  whole. 

A  bill  attacking  a  sale  under  power  contain- 
ed in  a  mortgage  because  made  en  masse,  and 
because  after  the  sale  the  mortgagee  agreed 
to  exclude  from  the  debt  improper  items  and 
to  allow  the  mortgagor  to  redeem,  which  'bill 
prayed  for  an  accounting  and  for  permission 
to  redeem  from  Uie  sale,  was  nothing  but  a 
bin  to  redeem,  the  other  relief  prayed  being 
incidental  only;  and  where,  in  one  aspect  it 
was  not  subject  to  demurrer  as  a  bill  to  re- 
deem, it  was  not  subject  to  demurrer  to  the 
bill  as  a  whole. 

5.  Mortgages  ®=»378— Sale  under  power  extin- 
guishes debt  and  sabstitntos  statutory  right 
to  redeem. 

A  sale  under  the  power  contained  in  mort- 
gage with  or  without  deed  to  tbe  purchaser  is 
effective  as  to  the  mortgagor  and  his  heirs  to 
cat  off  his  equity  of  redemption,  extinguishing 
the  debt  and  the  former  relation  of  the  parties, 
and  Bubjecting  them  to  the  new  status  and  ob- 
ligatioDS  prescribed  by  Code  1907,  {  6746  et 
seq.,  governing  redemption. 

6.  Frauds,  statute  of  «=356(4)— Agreement  to 
reinstate  mortgage  after  sale  under  power 
is  within  statute. 

An  agreement  by  the  mortgagor  after  fore- 
closure under  power  of  sale  to  reinstate  the 
mortgage  as  a  mortgage  and  to  give  the  mort- 
gagor his  equity  of  redemption  is  a  reconvey- 
ance to  the  mortgagor  of  an  equitable  estate 
in  land,  which  cannot  be  enforced  under  Code 
1907,  i  4289,  where  it  was  not  in  writing  or 
accompanied  by  a  delivery  of  the  land. 

7.  Frauds,  statute  of  «=»  1 29  (4)— Retention  of 
land  by  mortgagor  as  tenant  held  not  to  sat- 
isfy statute,  so  as  to  give  effect  to  an  oral 
agreement  restoring  liis  equity. 

The  retention  of  mortgaged  premises  by  the 
mortgagor  after  forecloaare  under  power  of 
sale  as  tenant  of  the  mortgagee,  who  purchased 
at  tbe  sale,  was  not  a  delivery  of  the  land  to 
the  mortgagor  sufficient  to  satisfy  the  require- 
ment of  the  statute,  and  give  effect  to  an  oral 
agreement  by  the  mortgagee  to  reinstate  mort- 
gage and  give  the  mortgagor  his  equity  of  re- 
demption. 

8.  Mortgages  €=334  —  Evidence  to  show  deed 
was  m'ortgage  limited  to  contemporaneous 
agreement. 

The  rule  that  in  equity  a  written  convey- 
ance, absolute  in  form,  will  operate  only  as  a 
mortgage  if  there  was  a  continuing  debt,  and 
the  parties  contemporaneoasly  intended  the 
conveyance  to  be  security,  is  an  exception  to 
the  general  rule  as  to  the  qualifying  effect  of 
parol  evidence,  and  vrill  not  be  extended  to  a 
parol  agreement  made  after  the  act  of  pass- 
ing the  title  is  executed. 

9.  Landlord  and  tenant  «s»6 1— Tenant  cannot 
question  landlord's  title  In  equity. 

The  general  principle  that  a  tenant  who 
receives  possession  from  his  landlord  by  vir- 
tue of  his  lease  cannot  while  retaining  that  poe- 
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•ession,  assert  a  titie  in  hoaUUt^  to  that  of  his 
landlord,  is  effectire  in  courts  of  winity  as  well 
as  of  law. 

iO.  Landlord  and  tenant  <8s»62(l)— Attornment 
of  tenant  procured  unfairly  does  not  estop 
attack  on  title. 

Where  the  tenant's  attornment  has  been 
procured  unfairly  or  oppressively,  he  being  al- 
ready in  possession  in  his  own  right,  his  estop- 
pel to  attack  bis  landlord's  title  will  not  be 
enforced,  particularly  in  a  court  of  equity. 

11.  Landlord  and  tenant  «s>62(l)-^ttoranont 
held  not  to  estop  claim  of  right  to  redeem. 

Where  a  mortgagor  while  still  in  posses- 
sion was  induced  to  forego  a  proceeding  to  set 
aside  the  foreclosure  by  sale  under  power  upon 
the  mortgagee's  promise  to  continue  the  orig- 
inal relation  of  mortgagor  and  mortgagee,  and 
to  attorn  and  pay  rent  upon  the  promise  that 
the  rent  would  be  credited  upon  the  mortgage 
debt,  the  mortgagee's  promise,  though  the  part 
of  it  relating  to  restoration  of  the  relation 
could  not  be  enforced  under  the  statute  of 
frauds,  prevents  estoppel  of  the  mortgagor  as 
tenant  to  attack  his  landlord's  title. 

12.  Mortgage*  «=3369(l)  —  Subseqnnt  agree- 
ment held  not  waiver  of  right  to  attack  sale 
under  power. 

A  parol  agreement  subsequent  to  foreclo- 
sure under  power  of  sale,  whereby  a  mortgagee 
agreed  to  restore  the  previous  relation  between 
the  parties,  by  its  very  terms  negatives  con- 
firmation of,  or  acquiescence  in,  the  foreclosure 
sale  by  the  mortgagor,  and  is  not  a  waiver  of 
his  right  to  attack  that  sale. 

13.  Mortgage*  «s>369(7)— Bill  hold  not  to  aeok. 
redemption  under  statute. 

A  bill  to  redeem  from  a  mortgage  after  sale 
under  power  for  the  reason  that  the  sale  was 
invalid  because  made  en  masse  and  not  by 
separate  tracts,  and  because  the  mortgagor  bad 
subsequently  agreed  to  restore  the  mortgage,  is 
not  a  bill  for  redemption  under  the  statute,  and 
grounds  of  demurrer  based  upon  that  theory 
of  the  bill  are  inapt  and  without  merit 

Appeal  from  Circuit  CJourt,  CSoffee  Cotmty; 
A.  B.  Foster,  Judge. 

Bill  by  J.  J.  Dunnavant  against  the  Bank 
of  New  Brockton  to  redeem  from  foreclosure. 
From  a  decree  overruling  the  demurrers  to 
the  bill,  respondent  appeals.    Affirmed. 

The  bill  seeks  to  set  aside  a  foreclosure 
sale  under  the  power  contained  in  the  mort- 
gage, to  cancel  the  foreclosure  deed  as  a 
cloud  on  bis  title,  to  ascertain  by  an  ac- 
counting the  amount  of  the  mortgage  debt 
after  elimination  of  usury  and  other  Illegal 
charges,  and  for  redemption  by  the  mortga- 
gor, who  flies  the  bllL 

The  amended  bUl  shows  the  following 
material  facts: 

Complainant  executed  a  mortgage  to  re- 
spondent bank  on  January  4,  1916,  on  two 
valuable  farms  to  secure  his  promissory  note 
of  even  date  for  the  sum  of  $5,001.56,  which 


covered  the  balance  of  oomplainantfi  Indebt- 
edness to  said  bank,  resulting  from  several 
years  of  credit  transaction  between  tbem,  as 
claimed  by  the  bank,  but  whldh  included 
about  $3,000  of  usurious  Interest  At  the 
time  of  executing  these  Instruments  complain- 
ant denied  that  he  owed  so  large  a  sum,  bat 
consented  to  do  so  provisionally  upon  tbe 
verbal  promise  of  tbe  bank  to  go  over  tbe 
items  of  the  account  with  him  at  some  later 
time  and  strike  out  sndi  items  as  were  not 
agreed  upon  as  correct  Thereupon  he  called 
upon  the  bank  several  times  to  carry  out  thi9 
agreement  but  was  put  off  from  time  to  time, 
until  finally  he  was  informed  that  the  bank 
was  preparing  to  foreclose. 

The  mortgage  contains  the  following  pro- 
visions to  be  effective  In  case  of  default: 

"The  mortgagee  or  its  assigns  are  author- 
ized to  sell  said  •  *  •  real  estate  at  public 
outcry  or  private  sale,  with  or  without  notice 
of  time,  terms  and  place  of  sale,  at  their  elec- 
tion; and,  in  case  they  give  notice,  to  deter- 
mine what  kind  they  will  give;  to  make  said 
sale  when,  as,  and  where  it  shall  seem  best  to 
them,  for  cash  or  on  credit;  to  become  pur- 
chasers at  said  such  sale;  •  *  •  and  to 
make  deeds  of  conveyance  to  the  purchasers  at 
the  sale." 

After  giving  some  kind  of  public  nottce  of 
six  or  eight  days,  on  December  28,  1916,  tbe 
bank  made  a  pretended  foreclosure  of  the 
mortgage,  and  without  complainant's  consent 
sold  en  masse  both  tracts  of  land,  which 
were  separate  and  distinct  farms  lying  a  mile 
apart;  one  containing  470  and  the  other  321 
acres.  The  bank's  attorney  was  the  auction- 
eer, and  he  knocked  the  property  off  to  the 
bank,  who  was  the  only  bidder,  at  and  for 
$5,517.45,  the  full  amount  of  the  mortgage 
debt  claimed.  Complainant  thereupon  chal- 
lenged the  fairness  of  the  sale  and  the 
amount  of  the  debt  claimed,  and  Informed  the 
bank  that  he  would  at  once  begin  suit  to 
enforce  bis  rights.  Respondent  then  agreed 
that  If  complainant  would  forego  his  threat- 
ened suit  Its  (^clals  would  go  over  the  ac- 
count with  him  and  eliminate  all  Items  as 
agreed  to  as  not  correct  and  if  he  would 
sign  a  rent  note  the  rents  paid  therennder 
would  be  credited  on  the  debt  and  he  would 
be  allowed  two  years  after  said  adjustment 
to  redeem  the  property.  It  was  further 
agreed  that  the  mortgage  should  be  retained 
by  the  bank  and  not  marked  "satisfied,"  but 
held  as  security  for  the  debt  to  be  ascer- 
tained. The  other  material  allegations  of  the 
bill  and  grounds  for  demurrer  sufficiently 
appear  from  the  opinion. 

W.  W.  Sanders,  of  Elba,  for  appellant 
H.  L,  Martin,  of  Ozari^  for  appellee. 

SOMERVILLB,  J.  The  aUegatlons  of  the 
bill  present  two  distinct  theories  upon  which 
the  right  of  redemption  is  grounded:    (1) 
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Tliat  the  foredosnre  Bale  imder  the  power  Is 
voidable  at  the  Instance  of  the  mortgagee 
because  the  two  forms,  which  are  separate 
and  distinct  In  location,  equipment,  and  use, 
were  sold  en  masae,  which  was  Ughly  dls- 
advantageons  and  Injurlons  to  the  mortgagor : 
that  the  mortgagee  was  the  only  bidder;  and 
that  the  price  of  $6,iS17.45,  which  was  bid  and 
paid  for  the  entire  property,  was  grossly  dis- 
proportionate to  Its  real  yalne,  which  was 
not  less  than  $20,000;  and  <2)  that,  thoagh 
the  foreclosure  sale  were  Talld,  the  reibal 
agreement  between  the  mortgagor  and  mort- 
gagee, made  thereafter,  was  an  effective 
waiver  of  the  mortgagee's  rights  under  that 
sale,  so  as  to  keep  alive  the  original  Indebt- 
edness and  preserve  the  original  relation  of 
tho  parties,  with  an  extension  of  the  time  for 
payment. 

[1]  "In  a  court  of  law  a  power  of  sale  is 
merely  part  of  a  legal  contract  to  be  executed 
according  to  Its  terms.  In  a  court  of  equity 
It  la  quickened  with  the  elements  of  a  trust, 
and  the  donee  of  the  ipower  Is  charged  as  a 
quasi  trustee  with  the  duty  of  fairness  and 
good  faith  in  its  execution,  to  the  end  that 
the  mortgagor's  property  may  be  disposed  of 
to  his  pecuniary  advantage  in  the  satisfac- 
tion of  his  debt."  Harmon  v.  Dothan  Nat 
Bk.,  186  Ala.  360,  369,  64  South.  621,  624. 
To  the  same  effect  is  Dozler  v.  Farrlor,  187 
Ala.  181,  65  South.  365,  cited  In  note,  L.  B.  A. 
1917B,  627,  628. 

[t,  3]  In  Dozier  v.  Farrlor,  supra,  it  was 
held  that  a  sale,  under  the  power,  of  widely 
separated  tracts,  devoted  to  separate  and 
distinct  uses,  made  en  masse,  and  bringing 
for  the  property  a  price  greatly  less  than  its 
real  value,  would  be  set  aside  in  equity, 
letting  the  mortgagor  In  to  redeem.  In  this 
aq;>ect  of  the  bill  its  allegations  are  sufSdent 
to  authorize  the  relief  prayed,  and  the  demur- 
rer was  properly  overruled.  We  do  not  over- 
look respondent's  contention  that  the  mort- 
gagee's equitable  duty  in  the  premises  was 
abrogated  by  that  provision  of  the  power 
which  authorized  a  sale  "when,  as,  and  where 
it  shall  seen  best  to  th^m,  for  cash  or  on 
credit"  A  court  of  equity,  however,  will  not 
allow  the  mere  latitude  of  the  mortgagee's 
discretion — a  spedflc  mode  not  being  pre- 
scribed— to  nullify  a  duty  enjoined  by  law  as 
ess^itial  to  the  ends  of  Justice,  and  constitu- 
ent in  the  obligations  of  a  trust  As  said  by 
the  Supreme  Court  of  Illinois  tu  a  similar 
case: 

"The  power  given,  by  Its  very  terms,  im- 
plies that  the  trustee  assumed  the  duty  of 
thinking  on  the  subject,  and  that  he  should 
adopt  that  course  which  he  should  think  would 
secure  a  good  price.  It  does  not  mean  that  the 
trustee  may  do  as  he  may  pliaae,  or  that  he 
may  do  that  which  should  be  the  most  con- 
venient for  him."  Cassidy  r.  Cook,  99  HL  885, 
888. 


[4]  One  of  the  demurrers  li  addressed  to 
the  bill  "as  a  blU  to  redeem,"  and  the  other 
Is  addressed  to  the  bill  "as  a  whola"  The 
bill,  however,  is  nothing  but  a  bill  to  redeem, 
other  relief  prayed  being  Incidental  only; 
and  hence,  not  beii|g  subject  to  demurrer  in 
one  of  its  aspects  as  a  bill  to  redeem,  both 
demurrers  were  properly  overruled. 

Some  of  the  grounds  of  demurrer,  though 
not  limited,  as  they  should  have  been,  to  that 
aspect  of  the  bill  which  grounds  the  right  of 
redemption  on  a  parol  agreement  in  deroga- 
tion of  the  legal  status  resulting  from  tlie 
foreclosure  sale,  may  be  of  vital  Importance 
In  the  future  progress  of  the  cause,  and  we 
shall  therefore  consider  their  merit  on  this 
appeal  for  the  guidance  of  the  trial  court 

[I]  Conceding,  without  deciding,  that  the 
deed  executed  to  the  mortgagee,  as  purchaser 
at  the  sale,  by  Its  cashier,  was  not  properly 
executed  in  the  name  of  the  mortgagor  by 
the  donee  of  the  power,  nevertheless  the  fore* 
closure  sale,  with  or  without  a  deed  to  the 
purchaser,  was  effective  as  to  the  mortgagor 
and  his  heirs  to  cut  off  the  equity  of  redemp- 
tion, extinguishing  the  debt  and  the  former 
relation  of  the  parties,  and  subjecting  them 
to  the  new  status  and  obllgatloas  prescribed 
by  the  statute  (Code,  {  5746  et  seq.)  governing 
redemption.  Cooper  v.  Hornsby,  71  Ala.  82; 
Comer  v.  Sheehan,  74  Ala.  462;  Mewbum's 
Heirs  V.  Bass,  82  Ala.  622,  2  South.  620; 
Welch  V.  Coley,  82  Ala.  363,  2  South.  738; 
Durden  v.  Whetstone,  92  Ala.  480,  9  South, 
176;  Tipton  V.  Wortham,  93  Ala.  321,  9 
South.  696;  Hambrlck  v.  N.  B.  M.  Sec.  Co., 
100  Ala.  651,  13  South.  778;  Drake  ▼. 
Rhodes,  166  Ala.  498,  46  South.  769,  130  Am. 
St  Rep.  68. 

[I,  7]  This  being  th«  state  of  the  title  as 
between  the  mortgagor  and  mortgagee  after 
the  foreclosure  sale,  and  the  mortgager's 
right  of  redemption  being  thereafter  statu- 
tory only,  and  limited  by  law  to  a  period  of 
two  years  from  the  date  of  the  sale,  it  is 
clear  that  under  the  theory  of  mortgages 
and  mortgage  titles  prevailing  in  this  state, 
no  parol  agreement  of  the  parties  to  reinstate 
the  original  mortgage  by  a  revival  of  its  equity 
of  redemption  and  extension  of  the  debt  can  be 
given  ^ect  since  it  would  contravene  the 
statute  of  frauds  (Code,  {  4289).  The  assert- 
ed effect  of  that  agreement  was  to  reconvey 
to  the  mortgagor  an  equitable  estate  in  the 
land — a  result  that  could  be  effected  only  by 
a  signed  memorandum  of  the  agreement  or 
by  a  delivery  of  the  land  to  the  mortgagor  as 
owner,  accompanied  or  followed  by  a  pay- 
ment of  some  part  of  the  purchase  price.  The 
retention  of  the  land  by  the  mortgagor,  under 
an  agreement  to  hold  It  as  tenant  and  pay 
rent  for  Its  use,  did  not  satisfy  the  require- 
ments of  the  statute. 

[I]  The  facts  of  this  case  sharply  distin- 
guish it  from  those  cases  which  hold  that  In 
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equity  a  written  conveyanoe,  absolute  In 
form,  win  <^>erate  only  as  a  mortgage,  If 
there  was  a  continuing  debt,  and  the  parties 
contemporaneously  Intended  and  agreed  that 
the  conTeyance  should  be  a  mere  security. 
In  such  cases  the  admla^blllty  and  qualify- 
ing effect  of  the  parol  agreement  Is  an  ex- 
ception to  the  general  rule  of  evidence. 
Chapman  r.  Hughes,  14  Ala.  218,  220.  It 
concern's,  not  the  sale  of  an  Interest  in  land, 
but  the  reservation  of  an  interest  in  the 
grantor.  That  exceptional  rule  of  equity  has 
never  been  extended,  and  cannot  consistently 
be  extended,  to  parol  agreements  affecting 
the  title  to  land  which  are  made,  not  con- 
temporaneously with  the  act  of  passing  the 
title,  but  after  that  act  is  executed  and  past 
It  is  the  concurring  intention  of  both  parties 
at  the  time  of  Its  execution  that  qualifies  the 
operation  of  the  deed.  Rodgers  v.  Burt,  157 
Ala.  91, 104,  47  South.  226 ;  English  T.  Lane, 
1  Port  328,  352. 

In  the  Instant  case,  the  agreement  relied 
on  was,  in  ultimate  «ftect,  bothlng  more 
than  a  tutrol  promise  to  reconvey  an  already 
perfected  title  upon  the  payment  of  an 
amount  to  be  ascertained  as  due  within  two 
years  after  such  ascertainment. 

In  Patterson  r.  Holmes,  202  Ala.  115,  70 
South.  681,  there  was  a  foreclosure  by  sale 
under  power,  but  no  deed  was  executed  to 
the  mortgagee  purchaser.  Dpon  the  mortga- 
gee's insistence,  the  mortgagor  soon  after- 
wards executed  to  him  a  deed  absolute  in 
form,  dpon  the  agreement  in  parol  that  the 
grantor  could  redeem  the  property  at  any 
time  within  two  years  thereafter  by  paying 
to  the  grantee  the  amount  of  the  recited  con- 
sideration, which  was  the  mortgage  debt  with 
10  per  cent  Interest  Justice  Sayre^  the  writer 
of  the  opinion,  Jnstlcei  Thomas  concurring,  ex- 
pressed the  view  that  the  parol  agreement 
made  contemporaneously  with  the  grantor's 
deed,  was  effective  in  equity  to  convert  the 
deed  into  a  mortgage.  The  basis  for  that 
conclusion,  if  we  understand  the  opinion  cor- 
rectly, was  that  the  foreclosure  was  Imper- 
fect and  that  the  debt  survived,  so  that  the 
mortgagor's  voluntary  deed  thereafter  was 
subject  to  the  equitable  rule  which  recognizes 
Its  qualification  by  a  contemporaneous  parol 
agreement  for  redemption.  The  other  five 
Justices,  including  the  present  writer,  did 
not  agree  to  that  conclusion,  and  opinions 
contra  were  filed  by  the  Chief  Justice  and 
Justice  McClellan. 

In  the  instant  case,  there  is  no  basis  what- 
ever for  the  application  even  of  the  minority 
view  expressed  by  Justices  S."  re  and  Thom- 
as In  Patterson  v.  Holmes,  supra,  in  view  of 
the  fact  that  there  was  no  conveyance  by  the 
mortgagor  to  which  the  parol  agreement  was 
attached,  and  by  which  alone  it  could  be 
vitalized. 

It  remains  now  to  consider  two  other  con- 
tentions of  the  mortgagee,  appellant  here, 


which  are  presented. by  apt  grounds  of  thA 
demurrer,  and  which  go  to  the  equity  of  the 
bill  as  a  whole,  viz.:  (1)  That  the  mortgagor 
was  a  tenant  of  the  mortgagee  at  the  time 
of  filing  this  bill,  and  hence  Is  estopped  from 
disputing  his  title  pending  the  tenant's  pos- 
session thus  acquired ;  and  (2)  that  the  parol 
agreement  set  up  in  the  bill,  and  the  mort- 
gagor's conduct  In  relation  thereto,  show  a 
confirmation  by  him  of  the  foreclosure  sale, 
and  a  waiver  of  the  equitable  grounds  now 
asserted  for  Its  impeachment. 

[1,  10]  1.  While  the  general  principle  that 
a  tenant  who  receives  possession  from  his 
landlord  by  virtue  of  his  lease  cannot,  while 
retaining  that  possession,  assert  a  title  in 
hostility  to  that  of  his  landlord.  Is  effective 
in  courts  of  equity  as  well  as  of  law  (Davis 
V.  Williams,  130  Ala.  530,  80  South.  488,  54 
Ll  B.  a.  749,  80  Am.  St  Bep.  61;  Mcl^eod 
▼.  McEachem,  187  Ala.  230,  65  South.  790). 
yet  the  rule  has  well-recognized  qualifications 
and  exceptions  (Farris  v.  Houston,  74  Ala. 
162,  167).  And  where  the  tenant's  attornment 
has  been  procured  unfairly  or  oppressively, 
the  tenant  being  already  In  possession  In  his 
own  right,  the  estoppel  will  not  be  enforced, 
particularly  in  a  court  of  equity. 

[11]  Here,  the  mortgagor  was  Induced  to 
forego  bis  contemplated  proceeding  to  set 
aside  the  foreclosure  sale  upon  the  mortga- 
gee's promise  to  continue  the  original  relation 
of  mortgagor  and  mortgagee  and  to  relieve 
the  account  of  all  improper  charges,  and  was 
induced  to  attorn  and  pay  rent  upon  the 
promise  that  It  would  be  credited  upon  the 
mortgage  debt  The  mortgagee'^  major 
promise  was  not  enforceable  because  of  the 
statute  of  frauds,  but  as  an  equitable  factor 
In  the  mortgagor's  attornment  as  tenant  it 
cannot  be  disregarded  by  a  court  of  equity, 
but  will  be  treated  as  a  dependent  covenant, 
worlring  a  counter  estoppel  upon  the  mort- 
gagee In  the  assertion  of  his  title  as  fore- 
closure purchaser  and  technical  landlord; 
and,  as  Lord  Coke  wrote  centuries  ago,  "An 
estoppel  against  an  estoppel  setteth  the  mat- 
ter at  large."  See  16  Cyc.  748, 6.  In  the  case 
of  Sadler  v.  Jefferson,  143  Ala.  669,  674,  39 
South.  380,  382,  a  mortgagor's  similar  agree- 
ment to  pay  annual  rent  after  default  was 
held  to  be  no  estoppel  against  his  prosecution 
of  a  bill  tor  redemption  without  first  sur- 
rendering possession;    the  court  observing: 


"The  mere  tact  that  they  called  the 
which  waa  to  be  paid  annually,  'rent,'  did  not 
create  the  relation  of  landlord  and  tenant  in 
the  face  of  the  farther  agreement  that  this 
amount  was  to  be  credited  on  the  amoont  due 
on  the  mortgage." 

We  conclude  that  the  enforcemmt  of  the 
asserted  estoppel  would,  under  the  showings 
of  the  bill,  be  highly  inequitable,  and  there- 
fore cannot  be  sanctioned  by  a  court  of 
equity. 
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[12]  2.  By  the  Very  ierms  of  tbe  parol 
agreement  tbe  foredosare  sale  was  repudiat- 
ed by  the  parties,  and  tbe  prior  relation  of 
mortgagor  and  mortgagee  waa  attempted  to 
be  reinstated;  and  neltber  tbat  agreement 
nor  the  payment  df  rent  thereunder  has  any 
tendency  to  show  confirmation  of  or  acquies- 
cence In  the  foreclosure  sale  by  the  mort- 
gagor, but  quite  the  contrary.  There  is  no 
merit  in  that  contention. 

[13]  Those  assignments  of  demurrer  based 
upon  the  theory  that  the  bill  is  for  redemp- 
tion under  the  statute  are  inapt,  and  there- 
fore without  merit 

We  hold  that  the  demurrers  were  properly 
overruled,  and  the  decree  of  the  circuit  court 
will  be  afllrmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  McGLBLLAN  and 
THOMAS,  JJ.,  concur. 


(lU  Ala.  6W) 

CARTER  et  at.  V.  GAINES  et  al. 
(2  Div.  708.) 

{Supreme  Court  of  Alabama.    Not.  11,  1920.) 

4.  Slaves  «=>25— Former  slaves  whoa*  Mar- 
riage waa  effectuated  by  ordinance  eould  not 
marry  others  without  divorce. 
If  a  negro  man  and  woman  were  married 
while   slaves,    and    such   marriage   became   le- 
gally effective  and  binding  by  the  OTdinance  of 
September  29,  1866   (Rev.  Code  1867,  p.  64, 
No.  39),  having  application,  in  the  absence  of 
divorce  of  tbe  parties,  they  were  not  there- 
after free  to  contract  marriage   with  others; 
the  issae  of  the  first  marriage  being  legitima- 
tized and  held  in  the  same  relations  and  obliga- 
tions from  and  to  her  parents  as  if  bom  in 
lawful  wedlock. 

2.  Slaves  ®=»25— Marriage  effective  under  ordi- 
nance of  1865  valid  and  binding. 
A  marriage  between  negroes,  consummated 
or  becoming  effective  under  either  alternative 
of  the  ordinance  of  September  29,  1865  (Rev. 
Code  1867,  p.  64,  No.  39),  was  as  valid  and 
binding,  aside  from  statutory  causes  for  disso- 
lution as  that  of  any  other  person  consummat- 
ed pursuant  to  law,  and  issue  of  the  man  of 
such  negroes  and  another  woman  cannot  claim 
that  she  is  tbe  heir  at  law  of  tbe  man  under 
Code  1907,  i  3766. 

3.  Slaves  «=>25— Cohabitation  evidence  of  mar- 
riage within  ordinance  of   1865  though  not 
constant  and  exclusive. 
Cohabitation    between    two    negroes    could 
■rise  to  the  dignity  of  marriage,  to  come  within 
the   ordinance    of   September   29,   1865    (Rev. 
Code  1867,  p.  64,  No.  39),  though  it  was  not 
constant  and   exclusive;    "constant  and  exdu- 
-•ive"  cohabitation  defining  fidelity  to  the  mar- 
riage relation,  but  not  being  its  only  evidence. 
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4.  Trial  <»=3244(3),  2BI— InatraetlOB  properly 
refused  as  misusing  name  and  unduly  sin- 
gling out  part  of  evidenoe. 

In  ejectment  by  tbe  grandchildren  of  a  ne- 
gro against  a  daughter,  defendant's  req,iiested 
instruction  was  properly  refused  that  in  as- 
certaining whether  defendant's  father  and  a 
woman  other  than  her  mother  were  living  to- 
gether with  intention  to  be  husband  and  wife 
on  September  29,  1865,  the  Jury  might  look  to 
and  consider  the  later  marriage  of  defendant's 
father  to  her  mother,  etc,  on  account  of  mis- 
using Oie  name  "Hannah,"  instead  of  "Mar- 
garet," in  naming  defendant's  mother,  also  as 
unduly  singling  out  a  part  of  the  evidence  and 
seeking  to  give  undue  emphasis  thereto. 

5.  Trial  «=9244(3)— Requested  charges  prop- 
erly refused  as  unduly  singling  out  part  of 
evidence. 

In  ejectment  by  the  grandchildren  of  a  ne- 
gro man  against  bis  daughter,  requested  charg- 
es were  properly  refused  defendant  tbat  tbe 
law  presumed  the  marriage  between  defend- 
ant's father  and  her  mother  was  legal,  etc.,  as 
unduly  singling  out  a  part  of  the  evidence  and 
seeking  to  give  undue  emphasis  thereto. 

6.  Appeal  and  error  «=s>l078( I)— Assignments 
not  argued  need  not  be  discussed. 

It  is  unnecessary  to  discuss  assignments 
of  error  not  insisted  on  in  argument  of  coun- 
sel. 

7.  Trial  «=982— Grounds  of  objaotioa  to  ques- 
tion must  be  stated. 

Objection  to  question  to  witness  is  not  suf- 
ficient if  no  grounds  for  the  objection  are  as- 
signed. 

8.  Appeal  and  error  «=9260( I)— Exception  to 
answer  as  well  as  objection  to  question  nec- 
essary. 

Error  in  admission  of  evidence  is  not  re- 
riewable,  where  though  objection  is  made  to 
question  to  witness,  no  exception  is  taken  to 
answer. 

Appeal  from  Circuit  Court,  Marengo  Coun- 
ty;  A.  B.  Foster,  Judge. 

Ejectment  by  Alice  Gaines  and  others 
against  Emma  Carter  and  others.  From 
judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

The  following  charges  were  refused  to  the 
defendant: 

(2)  In  order  for  cohabitation  to  arise  to  the 
dignity  of  evidence  of  marriage,  it  must  be  con- 
stant and  exclusive  cohabitation  between  the 
man  and  the  woman,  entered  Into  with  a  view 
of  becoming  husband  and  wife. 

(7)  In  ascertaining  whether  Sol  Littlejohn 
and  Hannah  were  living  together  with  the  in- 
tention to  be  husband  and  wife  on  September 
29,  1865,  the  jury  may  look  to  and  consider 
the  later  marriage  of  Sol  T.iittlejohn  to  Mar- 
garet Ann  and  bis  living  with  her  as  his  wife 
for  30  years  or  more,  if  tbe  jury  are  reasona- 
bly satisfied  from  the  evidence  tbat  be  was 
married  to  Hannah  in  1873,  by  W.  M.  Booker, 
a  justice  of  the  peace,  and  did  live  with  her  as 
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wife,  oBtQ  the  time  of  her  death  aboat  the 
year  1911,  and  may  farther  consider,  if  the 
jary  are  reasonably  satisfied  from  the  evidence 
that  it  is  true,  that  Hannah  married  Shepherd 
Collins  aboat  the  year  1S73  and  thereafter  con- 
tinued to  live  with  Shepherd  as  his  wife  until 
the  time  of  his  deatli.  A.  The  law  presumes 
that  the  marriage  between  Sol  Littlejohn  and 
Margaret  Ann  was  legal. 

(C)  In  determining  whether  Sol  Littlejohn 
and  Hannah  were  man  and  wife,  they  have  the 
right  to  consider  how  Sol  and  Hannah  treated 
the  matter  themselves,  and  the  fact  that  Han- 
nah subsequently  married  Collins  is  a  circum- 
stance tending  to  show  that  she  did  not  re- 
gard Solomon  as  her  husband. 

WllUam  Cunninghame,  of  Uoden,  and 
0«orge  Pegram,  of  Faunsdale,  for  antellants. 

I.  I.  Canterbury,  of  Linden,  and  Beese  & 
Beese,  of  Selma,  for  appellees. 

THOMAS,  3.  This  suit  was  statntory 
ejectmott,  filed  January  1,  1918.  Defendant 
disclaimed  as  to  a  part  of  the  land  and  plead- 
ed "not  guilty''  as  to  the  other. 

The  common  source  of  title  was  a  former 
slave,  Solomon  Littlejohn.  The  olalm  of  ap- 
pellant was  through  her  motber,  Margaret 
Ann,  a  slave,  as  the  wife  of  said  Solomon; 
and  that  of  appellees,  as  the  grandchildren 
of  said  Littlejohn,  through  their  grandmoth- 
er Hannah  (Collins),  who  was  a  slave.  The 
latter  claimed  that  a  lawful  marriage  ex- 
isted between  Littlejohn  and  Hannah  un- 
der both  classes  of  the  ordinance  of  Septem- 
ber 29,  1866,  TlB.: 

(1)  "An  marriages  between  freedmen  and 
freedwomen,  whether  in  a  state  of  slavery  or 
since  their  emancipation,  heretofore  solem- 
nized by  any  one  acting  or  officisting  as  a  min- 
ister, or  any  one  claiming  to  exercise  the  right 
to  solemnize  the  rites  of  matrimony,  whether 
bond  or  free,  are  hereby  ratified  and  made 
valid,  provided  the  parties  are  now  living  to- 
gether as  man  and  wife;  (2)  and  in  all  cases 
of  freedmen  and  freedwomen  who  are  now  liv- 
ing together  recognizing  each  other  as  man 
and  wife,  be  it  ordained  that  the  same  are 
hereby  declared  to  be  man  and  wife,  and  bound 
by  the  legal  obligations  of  such  relationship. 
*  *  *  The  issue  of  such  marriages  or  co- 
habitation are  hereby  legitimatized.  •  •  • " 
Revised  Code  of  Alabama  (1867)  No.  39,  p. 
64. 

A  subsequent  ordinance.  No.  23,  approved 
November  30,  1867  (Acts  1888,  pp.  175,  176), 
providing  that — 

"Whereas,  dnring  the  existence  of  slavery, 
the  usage  of  the  country  permitted  many  thou- 
sands of  its  people  to  live  together  without  the 
binding  obligations  of  lawful  marriage,  *  •  • 
that  all  such  freedmen  and  women  who 
shall  now  be  living  together  as  man  and  wife, 
shall  be  regarded  in  law  as  man  and  wife,  and 
that  the  children  of  such  connection,  whether 
they  be  black  or  of  mixed  color,  shall  be  and 
are  hereby  declared  to  be  entitled  to  all  the 
rights,  benefits  and  Immunities  of  children  of 
any  other  class  under  the  laws  of  Alabama" 


— ^was  extended  to  July  18,  1880,  by  the  Act 
of  December  31,  1868  (Acts  1868,  p.  527). 
Williams  V.  Wltherspoon,  171  Ala.  669,  561, 
65  Sonth.  182. 

Under  either  postulate  of  the  above-quot- 
ed ordinance,  the  weight  of  the  evidence 
tended  to  establish  that  said  Littlejohn  and 
Hannah,  as  slaves,  were  married  by  a  minis- 
ter of  an  Episcopal  Church ;  that  the  mother 
of  ai^ellees  was  the  daughter  of  such  mar- 
riage; that  the  other  children  of  sudi  mar- 
riage died  without  issue  prior  to  the  father'^ 
death  in  1913  or  1914 ;  that  Hannah  survived 
said  LitUeJohn;  that  said  Littlejohn  and 
Hannah  were  living  together,  recognizing 
each  other  as  man  and  wife,  prior  to  their 
emancipation;  and  that  said  relation  con- 
tinued to,  and  some  time  subsequent  to,  Sep- 
tember 29,  1866. 

The  first  of  these  ordinances  made  the 
living  together  as  man  and  wife  at  the  time 
of  its  adoption,  where  marriage  was  solemn- 
ized by  any  one  acting  or  officiating  as  « 
minister  or  any  one  claiming  to  exercise  the 
right  to  solemnise  the  rites  of  matrimony, 
and  in  all  cases  of  freedmen  and  freedwomen 
who  were  living  together,  recognizing  eacb 
other  as  man  and  wife  at  the  date  of  its 
adoption  (September  29,  1866),  a  determining 
factor  aa  affecting  the  Inheritance  of  dill- 
dren  of  such  marriage  or  cohabitation.  The 
provision  Is: 

"The  issue  of  such  marriages  or  cohabita- 
tion is  hereby  legitimatized,  and  shall  be  held 
to  the  same  relations  and  obligations  from  and 
to  their  parents,  as  if  bom  in  lawful  wedlock." 
Orduiance  39,  September  29, 1865. 

Under  the  ordinance  of  November  SO, 
1867,  freedmen  and  freedwomen  who  shall 
be  living  together  as  man  and  wife  shall  be 
regarded  as  man  and  wife  and  "the  children 
of  such  connection,  whether  they  be  black  or 
of  mixed  color,  shall  be  and  are  hereby  de- 
clared to  be  entitled  to  all  the  rights,  bene- 
fits and  immunities  of  children  of  any  other 
class  under  the  laws  of  Alabama."  Ordi- 
nance No.  23. 

These  ordinances  have  been  the  subject  of 
construction  by  this  court.  In  Washington 
V.  Washington,  69  Ala.  281,  284,  Chief  Jus- 
tice Brlckell  said: 

"In  this  state,  the  constitutional  convention 
of  1865  (B.  C.  of  1867,  p.  63),  on  the  22d  of 
September,  adopted  an  ordinance  in  recognition 
of  the  fact  that  the  events  and  results  of  the 
war  had  destroyed  slavery;  and  declaring  that 
thereafter,  in  this  State,  there  should  not  ba 
'slavery  nor  involuntary  servitude,  otherwise 
than  as  a  punishment  for  crime.'  •  •  • 
From  the  adoption  of  that  ordinance  slavery 
ceased  to  have  a  legal  existence  in  this  state. 
A  definition  of  the  legal  status  of  the  popula- 
tion emancipated  from  slavery,  living  together 
as  husband  and  wife,  was  a  necessity.  On  the 
29th  of  September,  1865,  the  convention  adopt- 
ed an  ordinance  (B.  0. 18B7,  p.  64),  providing," 
etc. 
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Its  validity  has  not,  so  far  as  I  know,  been 
Qoestioned.  This  dedalon  bad  no  effect  upon 
a  mere  Illicit  intercourse,  not  Intended  or 
recognized  at  the  time  by  the  parties  as  mar- 
rioi/e.  It  is  not  the  "cohabiting  like  man  and 
vrlfe  the  ordinance  legalizes,  but  the  cohabit- 
ing a$  man  and  wife,  and  In  mutual  recogni- 
tion of  the  relation."  BeU  v.  BeU,  196  Ala. 
465,  71  South.  466 ;  BeU  r.  Bell,  183  Ala.  64S, 
651,  62  South.  833.  The  ordinance  was  np- 
hdd,  though  not  made  a  part  of  the  constitu- 
tion or  rattfled  by  the  i>eople.  Washington  Vt 
Washington,  supra;  Ex  parte  Birmingham 
A  Atlantic  By.  Co.,  145  Ala.  514,  632-534,  42 
Sontb.  118. 

In  J<dui8on  v.  Shepherd,  148  Ala.  325,  327, 
30  South.  223,  224  (5  Ann.  Cas.  143),  the  court 
obserred  of  the  facts  of  that  case: 

"The  undispnted  evidence  was  that  Jeff  and 
Mose  Johnson  had  the  same  father,  but  differ- 
ent mothers;  that  Mose  was  bom  before  the 
war,  and  his  parents  were  slaves,  and  his  moth- 
er died  before  the  war.  The  father  then,  dur- 
ing slavery,  took  up  with  the  mother  of  Jeff 
Johnson  and  continued  to  live  with  her  for 
years  after  the  war,  and  until  her  death,  about 
fifteen  years  ago.  •  •  •  The  parents  of  Jeff 
Johnson,  being  slaves  and  having  started  a 
cohabitation  before  their  freedom,  such  a  co- 
habitation could  not  have  legitimatized  their  off- 
spring, upon  the  theory  of  a  common-law  mar- 
riage, bnt,  as  they  continued  to  live  together 
as  man  and  wife  up  to  and  after  September  29, 
1866,  the  legal  rdation  of  man  and  wife  at- 
tached with  all  of  its  duties,  obligations  and 
rights;  and,  as  a  matter  of  course,  Jeff  John- 
son was  tjieir  legitimate  child  and  capable  of 
inheriting,  both  from  the  father  and  mother." 

These  ordinances,  where  applicable,  were 
rules  of  inheritance  from  slave  paternity, 
and  appear  to  have  remained  unchanged  by 
subsequent  legislation.  By  the  adoption  of 
the  Code  of  1907  (effective  April  1,  1908), 
through  section  3766,  the  additional  provi- 
sion was  made  that — 

"Slaves  and  free  persons  of  color  prior  to 
the  abolition  of  slavery  in  this  state,  and  their 
descendants,  are  capable  of  hiheriting  or  trans- 
mitting property,  real,  personal,  or  mixed,  the 
game  in  all  respects  as  white  persons,  where 
the  ancestors  lived  together  as  man  and  wife 
under  such  circumstances  as  would  constitute 
a  valid  marriage  at  common  law.  This  section 
■hall  also  apply  to  and  govern  all  cases  hereto- 
fore arising  and  to  which  it  may  be  applicable." 
Williams  v.  Witherspoon,  supra. 

An  observation  of  the  latter  statute  is  con- 
tained in  Foster  et  al.  v.  Lee  et  al.,  172  Ala. 
82,  40,  55  South.  125,  Ann.  Cas.  1913C,  1335. 

[1]  If  It  be  a  fact  that  Solomon  Littlejobn 
and  Hannah  (Collins)  were  married  while 
slaves,  and  that  marriage  became  legally  ef- 
fective and  binding  by  the  ordinance  having 
application,  in  the  absence  of  divorce  of  the 
parties  they  were  not  thereafter  free  to  con- 
tract marriage  with  other  parties,  as  was 
sought  to  be  shown  by  the  Introduction  in 
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evidence  of  ttie  oertWcatloto  oTtbe  m&rrlage' 
of  Littlejohn  to  Margaret  Ann  Tabb  on 
March  10,  1872,  and  of  the  certification  of 
the  marriage  of  Shepherd  Collins  to  Hannah 
Dlzon  on  January  22,  1871.  That  Is  to  say, 
such  subsequent  attempt  at  remarriage  by 
the  respective  parties  had  not  the  effect  to 
invalidate  the  former  slave  marriage  of  Sol- 
omon and  Hannah,  solemnized  by  their  mas- 
ter, an  Bpisciipal  minister,  and  which  was 
followed  by  cohabitation  and  recognition  of 
each  other  as  husband  and  wife,  and  con- 
tinued to  he  so  recognized  by.  them  up  to  and 
at  the  time  of  the  adoption  of  the  ordinance 
(September  29,  186S)  in  such  wise  as  that 
they  became  husband  and  wife  under  the  or- 
dinance. The  "issue"  of  such  marriage  and 
cohabitation  was  appellees'  mother,  who  was 
"legitimatized"  and  "h^d  to  the  same  rela- 
tions and  obligations  from  and  to  their  [her] 
parents  as  If  bom  in  lawful  wedlock."  • 

[2]  The  ninth  asslgnmoit  takes  the  point 
that  error  underlay  the  rendering  of  ]ndg^ 
ment  against  Emma  Garter,  for  the  plaintiffs, 
for  the  recovery  of  the  entire  estate  in  the 
lands  and  all  rents;  'the  appellant  insisting 
that  she  is  the  heir  at  law  of  Littlejohn  (un- 
der the  ifavvlslons  of  Code,  (8766),  irrespec- 
tive of  the  fact  that,  at  the  time  of  the  at- 
tempted marriage  of  LlttleJ(dUL  to  appel- 
lant's mother,  Littlejohn  bad  a  living  lawful 
wife  (Hannah)  by  force  of  the  ordinance 
of  September  29,  1865,  and  that  no  divorce 
had  dissolved  his  matrimonial  relation  to 
her.  There  Is  no  merit  In  this  insistence.  A 
marriage  consummated  or  becoming  effec- 
tive under  either  alternative  of  the  ordi- 
nance of  1866  was  as  valid  and  binding 
(aside  from  statutory  causes  for  dissolution) 
as  that  of  any  other  iterson  consummated 
pursuant  to  law.  The  purpose  of  section 
3766  of  the  Code  was  to  ameliorate  the  bard- 
ship  pointed  out  in  Johnson  y.  Shepherd,  143 
Ala.  325,  327,  39  South.  223,  6  Ann.  O&a.  143. 
There,  tbe  mother  of  Mose  died  prior  to 
emancipation ;  and  her  child,  by  a  slave  mar- 
riage, was  not  subject  to  die  terms  of  the 
ordinance  and  could  not  Inherit  from  h)s 
slave  father.  The  facts  of  that  case  were 
that,  subsequent  to  the  death  of  Mose's  moth- 
er, the  mother  of  Jeff  assumed  the  relation 
of  wife  to  Mose's  father,  and  continued  that 
relation  until  it  was  legalized  by  tbe  adop- 
ti(m  of  the  ordinance.  Thereafter  the  fa- 
ther of  Mose  and  Jeff  died,  leaving  property 
that  descended  to  Jeff;  the  half-brother 
Mose  taking  no  interest  therein.  To  prevent 
this  hardship  resulting  under  statutes  of 
descent  and  distribution  to  issue  of  such 
slave  marriages,  the  recent  statute  provided 
that  slaves  and  free  persons  of  color,  and 
their  descendants,  are  capable  of  inheriting 
and  transmitting  property  the  same  in  all 
respects  as  white  persons,  "where  the  ances- 
tors lived  together  as  man  and  wife  under 
Bocb  drcnmatances  as  would  constitute  a 
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Valid  marrlaee  at  conmum  law."  Code,  | 
3766.  See  CampbeU's  Adm'r  t.  Onllatt,  43 
Ala.  57,  66;  Begga  t.  State,  65  Ala.  108; 
Farley  t.  Farley,  94  Ala.  601,  10  Sonth.  646, 
33  Am.  St  Rep.  141;  Wblte  t.  HUl,  176  AU. 
480,  489,  68  SoQth.  444;  Herd  ▼.  Herd,  194 
Ala.  618,  69  South.  885,  U  B.  A.  1916B,  1243; 
L.  B.  A.  1916B,  27  note;  L.  B.  A.  1915B,  11 
note;  Lloyd's  Law  of  Divorce,  8  et  seq.;  2 
Nelson  on  Div.  and  Sep.  i  777;  1  Bishop  on 
Mar.,  Dlv.  &  Sep.  |  7  et  seq.  The  foregoing 
statute  is  without  application  to  the  facts 
of  the  instant  case,  for,  having  a  living  wife, 
said  Solomon  could  not  have  lived  with  the 
ancestor  of  Emma  CJarter  under  such  cir- 
cumstances as  would  constitute  a  valid  mar- 
riage  at  common  law,  and  have  given  to  the 
issue  of  such  cohabitation  the  right  of  in- 
heritance from  the  unlawful  father. 

The  expressions  "cohabited  as  man  and 
wife,"  and  "living  together  as  man  and  wife." 
in  charges  4,  6,  and  B,  were  misleading. 
Aside  from  this,  defendant  luid  the  benefit 
of  explanatory  charges,  given  at  her  request, 
numbered  1,  3,  6,  6,  and  E.  The  oral  charge 
of  the  court  correctly  stated  the  law  of 
"slave  marriages"  and  "living  together  as 
husband  and  wife,"  as  affected  by  the  ordi- 
nance. 

[3]  Charge  2,  refused  to  defendant,  denied 
that  cohabitation  could  );ise  to  the  dignity  of 
marriage  unless  it  was  "constant  and  ex- 
clusive" notwithstanding  the  fact  that  par- 
ties Intended  thereby  to  cohabit  as  man  and 
wife  and  recognized  each  other  as  such. 
"Gcmstant  and  exclusive"  cohabitation  may 
define  a  fidelity  of  the  marriage  relation,  but 
is  not  its  only  evidence. 

[4,  6]  Charge  7  was  properly  refused  for 
not  correctly  hypothesising  the  fact  of  mar^ 
riage  of  Solomon  to  Margaret  by  Judge 
Booker,  a  Justice  of  the  peace — using  the 
name  of  Hannah  instead  of  Margaret. 
Aside  from  this,  it  unduly  singled  out  a  part 
of  the  evidence  and  sought  to  give  undue  em- 
phasis thereto.  Miller  v.  Whittington,  W2 
Ala.  406,  80  South.  499,  504.  The  same  error 
Justified  the  refusal  of  charges  A  and  G. 
Moreover,  the  oral  charge  of  the -court  gave 
defendant  the  benefit  of  the  instruction 
sought  in  charge  C. 

[t]  It  is  unnecessary  to  discuss  assign- 
ments of  error  not  Insisted  upon  in  argument 
of  counsel.  Georgia  Cotton  Co.  v.  Lee,  198 
Ala.  599,  72  South.  158;  Southern  States 
Fire  Ins.  Co.  v.  Kronenberg,  199  Ala.  164> 
74  South.  63,  68. 

[7,  •]  No  reversible  error  is  presented  by 
the  assignment  baaed  on  the  allowing  of 
Josiah  Williams  to  testify  on  his  direct  ex- 
amination that  he  had  heard  Hannah  speak 
of  Solomon  Littlejohn,  In  the  presence  of  oth- 
ers, as  her  husband.  The  defendant  objected 
to  the  question  and  assigned  no  grounds  for 
the  objection  and  reserved  no  exception  to 


the  answer.  Atla.  &  St  A.  B.  By.  Co.  t. 
Fowler,  192  Ala.  373,  379,  68  South.  288; 
1  Wigmore,  Ev.  pp.  64,  65,  {  20. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 

Affirmed. 

ANDERSON,  0.  X,  and  McCLELI<AN  and 
SOMEBVILLE,  JJ.,  concur. 


024  Hiss.  537) 
MOORE  V.  CUNNINGHAM.     (Ne.  21358.) 

(Supreme  Court  of  MiBsisglppi,  Division  B. 
Feb.  21,  1921.) 

(BpUabu*  (y  the  Court.) 

1.  CoBstltational  law  «=324  ~  Constttutlonal 
provision  against  local  laws  does  aot  repeal 
existing  laws. 

Section  90,  Const.  1890,  which  directa  that 
certain  matters  shall  only  be  provided  for  by 
general  laws,  and,  among  other  things,  declares 
that  the  Legislatnre  shall  not  pass  local  law* 
"relating  to  stock  laws,  water  courses,  and  fenc- 
es," does  not  have  the  retroactive  effect  of  re- 
pealing chapter  231  «f  the  Laws  of  1882,  creat- 
ing a  stock  law  district  in  Lowndes  county. 

2.  Replsvla  «s»8(5)  —  Party,  rightfully  Im- 
pounding aalfflals,  may  recover  possessloa 
taken  from  her  by  force. 

Replevin  is  purely  a  possessory  action,  and 
where,  under  the  provisions  of  chapter  231, 
Laws  1882,  creating  a  stock  law  district,  a 
plaintiff  has  rightfully  taken  np  and  imponnd- 
ed  stock  which  were  running  at  large  within 
said  district  and  were  trespassing  upon  her 
premises,  and  where  the  stock  were  by  force 
wrongfully  taken  from  plaintiff's  possession, 
she  may  maintain  an  action  of  replevin  to  re- 
cover the  possession  of  the  stodk. 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty; Thos.  B.  Carroll,  Judge. 

Action  by  Mrs.  S.  A.  Cunningham  against 
E.  S.  Moore.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Jas.  T.  Harrison  and  J.  W.  Loving,  both  of 
Columbus,  for  appellant  . 

Jno.  F.  Frierson,  of  Columbus,  and  Strong 
&  Bush,  of  Macon,  for  appellee. 

W.  H.  COOK,  J.  Mrs.  S.  A.  Cunningham, 
appellee,  instituted  a  replevin  suit  in  the  cir- 
cuit court  of  Lowndes  county,  seeking  to  re- 
cover the  possession  of  29  head  of  cattle, 
which  were  alleged  to  have  been  wrongfully 
taken  from  her  possession  by  appellant,  de- 
fendant below. 

The  facts  reflected  in  this  record  are  sub- 
stantially as  follows: 

Appellant  and  appellee  owned  adjoining 
farms,  which  were  located  within  the  con- 
fines of  a  certain  stock  law  district  in  Lown- 
des county,  which  district  had  been  created 
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by  chaptw  281  of  tbe  Laws  of  1882.    Sec- 
ttons  2  and  8  of  thla  act  provide; 

"Sec.  2.  Be  it  further  enacted,  that  if  any 
animal  or  animals  ahall  be  found  loose  or  trea- 
paaaing  upon  the  fields,  or  caltivated  land  of 
any  person  other  than  the  owner  of  the  animal 
or  animals,  it  shall  be  lawfnl  for  any  one  in- 
terested to  take  up  and  confine  all  animals  so 
found,  and  the  owner  of  such  animal  or  ani- 
mals, shall  pay  to  the  person  taking  them  up, 
the  snm  of  fifty  cents  per  head  for  each  horse, 
mule  or  cow,  and  the  sum  of  twenty-five  cents 
per  head  for  eadi  hog,  sheep  or  goat,  and  the 
further  sum  of  twenty-fiTe^cents  per  head  per 
day  for  feeding  the  same,  and  the  owner  shall 
not  be  allowed  to  recover  or  repossess  him- 
self of  any  such  animal  or  ■ninmi^  nntU  said 
sum  shall  be  first  fully  paid. 

"Sec.  S.  Be  it  further  enacted,  that  any  per- 
son who  takes  or  confines  any  animal,  under 
provisions  of  this  act,  shall,  without  delay,  give 
notice  of  the  taking  np  and  confinement  to  the 
owner,  if  known  or  can  be  ascertained  upon 
diligent  inquiry,  and  if  the  owner  shall  not 
within  five  days  from  time  such  notice  be  given 
or  diligent  inquiry  made,  pay  the  amount  due 
according  to  rate  specified  in  preceding  section, 
and  take  possession  of  his  animal  or  animals, 
it  shall  be  the  duty  of  the  person  who  took 
np  and  confined  the  same,  to  deliver  it  prompt- 
ly to  the  nearest  or  most  convenient  justice  of 
peace,  who  shall  sell  it  at  public  auction  for 
cash,  after  giving  five  days'  notice,  by  posting 
written  or  printed  notices,  in  three  public  plac- 
es of  time  and  place  of  sale,  and  shall  give  to 
purchaser  a  bill  of  sale,  which,  in  absence  of 
fraud,  shall  vest  ia  purchaser  a  perfect  title 
to  animal  or  animals  bought  by  him;  and  the 
justice  shall  be  allowed  out  of  proceeds  of  sale, 
fifty  cents  per  head  for  all  horses,  mules  and 
cattle,  and  twenty-five  cents  per  head  for  all 
hogs,  aheep  and  goats  aold  by  him  as  aforesaid; 
and  he  shall  pay  out  of  proceeds  of  sale,  to 
person  who  took  up  and  confined  the  animal 
or  animals  sold,  the  amount  due  him,  as  pro- 
vided in  foregoing  section,  and  balance  of  pro- 
ceeds he  shall  pay  to  county  treasurer  for  use 
of  owner;  provided,  the  owner  call  for  the 
same  within  twelve  months  from  day  of  sale, 
and  in  case  of  failure  so  to  do,  the  same  shall 
be  paid  into  school  fnnd  of  said  county." 

Appellant  owned  a  large  number  of  cattle 
which  were  pastured  on  his  premises,  and 
which  were  permitted  to  escape  therefrom, 
and  they  committed  frequent  depredations 
open  the  crops  of  appellee.  After  numerous 
requests  to  appellant  to  keep  his  cattle  up, 
appellee  finally  took  up  and  impounded 
about  40  head  of  them,  and  then  notified  ap- 
pellant of  that  fact  Appellant  promised  to 
come  out  and  look  after  them,  and  finally  did 
go  and  inspect  the  cattle,  but  did  not  ar- 
range to  pay  tbe  damage  or  move  the  cattle. 
Appellee's  farm  extended  into  Noxubee  coun- 
ty, and  while  the  cattle  were  taken  up  in 
Lowndes  county,  tliey  were  driven  across  the 
line  into  Noxubee  county  to  be  placed  in  an 
Indosnre.  Finally  appellee  went  before  a 
Justice  of  tbe  peace  in  Noxubee  county  for 
tbe  purpose  of  instituting  proceedings  to  sell 
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the  cattle  for  the  damages  accrued,  but,  upon 
being  advised  that  tbe  justice  of  the  peace 
in  Noxubee  county  was  without  Jurisdiction 
in  the  matter,  she  went  to  Justice  Uinkle,  lb 
Lowndes  county.  This  Justice  agreed  to  ad- 
vertise the  cattle,  but  requested  that  tbe 
matter  be  delayed  until  he  could  talk  to  ap- 
pellant, Moore.  After  talking  to  appellant, 
this  Justice  of  the  peace  suddenly  resigned—' 
for  what  reason  does  not  appear.  There  be- 
ing no  other  Justice  in  supervisor's  district. 
No.  4,  appellee  then  went  before  Justice 
Cummings,  of  Columbus,  and  he  thereupon 
advertised  the  cattle  for  sale,  and  Instructed 
appellee  to  bring  them  to  Columbus  on  the 
day  of  sale.  On  account  of  the  severity  of 
the  winter  several  of  the  cattle  had  died,  and 
there  were  only  20  advertised  for  sale,  and 
there  is  much  testimony  in  the  record  upon 
the  question  as  to  whether  appellee  had  prop- 
erly fed  and  sheltered  them.  On  tbe  day  of 
the  sale  tbe  cattle  were  being  driven  to  Co- 
lumbus, and  when  near  Columbus,  and  when 
passing  certain  lands  of  appellant,  he  and 
his  son  suddenly  confronted  the  negroes  who 
were  driving  the  cattle,  and  ordered  them  to 
turn  them  into  his  pasture  or  field  and  to  un- 
load the  feed  which  they  bad  on  their  wag- 
ons. The  appellant  and  his  son  were  armed 
with  a  shotgun  and  rifle,  and  naturally  thene 
negroes  promptly  complied  with  appellant's 
demand.  When  the  son  of  appellee  arrived 
on  the  scene,  he  found  tbe  cattle  penned  In 
appellant's  field,  the  feed  unloaded,  some  of 
the  negroes  gone,  and  appellant,  armed  wltb 
a  deadly  weapon,  guarding  the  cattle.  Upon 
his  refusal  to  surrender  tbe  possession  of 
them,  appellee's  son  proceeded  to  Columbus, 
and  instituted  this  suit  la  the  name  of  ap- 
pellee to  recover  the  possession  of  the  cattle. 
[1]  The  controlUng  question  presented  by 
this  record  is  whether  the  special  or  local  act 
of  1882  creating  this  stock  law  district  was 
abrogated  by  section  00  of  tbe  Constitution 
of  1800.  Section  90  of  tbe  Constitution  de- 
clares that — 

"The  Legislature  shall  not  pass  local,  pri- 
vate, or  special  laws  in  any  of  the  following 
enumerated  cases,  but  snch  matters  shall  be 
provided  for  only  by  general  laws,  viz.:  (a) 
Granting  divorces;  •  •  •  (k)  exempting  any 
person  from  jury,  road,  or  other  civil  duty 
(and  no  person  shall  be  exempted  therefrom 
by  force  of  any  local  or  private  law) ;  *  •  • 
(q)  relating  to  stock  laws,  water  courses,  and 
fences." 

We  have  been  unable  to  find,  and  counsel 
have  failed  to  cite,  any  case  where  this  court 
has  i>assed  upon  the  exact  question  here  pre- 
sented, but  it  has  been  passed  upon  by  the 
courts  of  several  other  states  in  construing 
similar  constitutional  provisions. 

Appellant  relies  upon  the  case  of  Chidsey 
V.  Town  of  Scranton,  70  Miss.  440,  12  South. 
646,  as  authority  for  the  contention  that  this 
special  act  has  been  abrogated  by  paragraph 
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(q)  of  this  constltnUonal  provision.  The 
Ghldsey  Case,  supra,  arose  under  paragraph 
(k),  which  is  herein  set  out  In  fall,  and  the 
court  there  used  the  following  language: 

"It  is  aoQght  to  maintain  the  exemption  by 
the  rale  of  construction  that  repeals  by  impli- 
cation are  not  favored, 'and  by  a  criticism  of 
the  structure  of  the  parenthetical  clause  of  par- 
agraph (k),  above  noted.  It  is  said  in  argu- 
ment that  the  clause  does  not  declare  that  no 
one  shall  be  exempt  from  the  duties  referred 
to,  but  only  tiiat  no  one  shall  be  exempted— 
meaning  that  no  one  shall  claim  exemption  by 
reason  of  an;  special  or  local  law  thereafter 
enacted.  This  construction,  if  adopted,  would 
render  the  clause  superflnous,  and  without  any 
force  whatever,  for  by  the  first  clause  of  the 
paragraph  local,  private,  and  special  laws  of 
the  class  under  consideration  are  prohibited; 
the  only  effect  the  clause  in  parenthesis  can 
have  is  to  withdraw  exemptions  existing  under 
special  or  local  laws." 

It  is  earnestly  contended  that  the  paren- 
thetic clause  In  paragraph  (k)  added  nothing 
.  to  the  subdivision  and  took  nothing  from  it, 
and  that  an  entire  omlsslMi  of  the  parenthet- 
ic clause  would  not  affect  the  construction 
of  the  fiubdlvislon,  and  that  the  Chidsey 
Case,  supra,  so  held.  °We  do  not  so  under- 
stand this  case.  On  the  contrary,  from  the 
foregoing  quotation  from  this  case,  it  clear- 
ly appears  to  us  that  this  decision,  holding 
that  exemptions  previously  granted  by  spe- 
cial or  local  laws  were  withdrawn.  Is  based 
entirely  upon  that  portion  of  the  paragraph 
which  appears  within  the  parenthesis.  Al- 
though this  clause  is  written  in  parenthesis, 
it  is  not  in  fact  parenthetical,  and  the  Chid- 
sey Case  has  construed  it  as  a  substantive 
part  of  the  subdivision,  the  effect  of  which 
was  to  abrogate  exemptions  already  existing 
under  q)eclal  or  local  laws  passed  prior  to 
Its  adoption. 

In  Cyc.  vol.  86,  p.  990,  It  is  stated  as  the 
general  rule  for  construction  of  constitution- 
al prohibitions  on  special  or  local  legislation 
that,  proTlslons  of  state  Constitutions  pro- 
hibiting the  enactment  of  special  laws  where 
a  general  law  may  be  applicable  are  not  re- 
troactive so  as  to  annul  special  laws  already 
In  force.  In  support  of  the  text  cases  are 
dted  from  California,  Colorado,  Illinois, 
Kansas,  Kentucky,  Maryland,  New  Yorlc,  and 
South  Dakota. 

In  Nevada  School  District  ▼.  Shoecraft, 
88  Cal.  372,  26  Pac.  211,  the  court  in  passing 
upon  a  constitutional  provision  similar  to 
ours,  used  the-  following  language: 

"The  provision  of  the  present  Constitution 
that  the  Legislature  shaU  not  pass  local  or 
special  laws  in  certain  cases  applies  to  future 
and  not  to  past  legislation." 

Also  In  Board  of  Education  ▼.  Hyatt,  IBZ 
CaL  616,  93  Pac.  117,  it  is  said: 


"The  act,  having  been  passed  before  flie 
adoption  of  the  Constitution  of  1879,  was  not 
affected  by  the  restrictions  c(»itained  in  that 
instrument  prohibiting  the  passing  of  local  or 
special  laws." 

In  Huer  v.  City  of  Central,  14  Golo.  71.  2S 
Pac.  323,  Covington  v.  City  of  East  8t  Louis, 
78  ni.  548,  State  v.  Thompson,  2  Kan.  432, 
Smith  V.  Simmons,  129  Ky.  93,  110  S.  W.  336, 
New  Central  Coal  Co.  v.  George's  Creek  Coal 
&  Iron  Co.,  37  Md.  537,  and  People  v.  B.,  F. 
&  C.  T.  By.  Co.,  89  N.  Y.  75,  the  courts  of 
those  states  have  construed  constitutional 
provisions  similar  to  section  90  of  our  pres- 
ent Constitution,  and  held  that,  local  and 
special  laws  enacted  prior  to  the  adoption  of 
the  constitutional  provision  under  considera- 
tion were  not  abrogated  thereby. 

We  conclude  that  the  constitutional  provi- 
sion here  under  review  was  not  retroactive, 
and  that  chapter  231  of  the  Laws  of  1882  was 
not  abrogated  by  section  90  of  the  Constitu- 
tion, and  since  this  act  creating  the  stock 
law  district  Is  still  in  full  force  and  effect. 
It  follows  that  appellee  was  clearly  within 
her  legal  rights  when  she  took  up  and  im- 
pounded the  cattle  found  trespassing .  upon 
her  premises  and  crops. 

[2]  It  U  farther  contended  on  behalf  of  ap- 
pellant that,  since  there  was  a  Justice  of  the 
peace  residing  within  the  stock  law  district, 
the  justice  of  the  peace  at  Columbus  was 
without  Jurisdiction  of  the  proceedings  seek- 
ing to  sdl  the  cattle  for  the  statutory  dam- 
ages accrued.  It  appears  that  the  proceed- 
ings were  Instituted  before  a  justice  of  the 
peace  at  Columbus  in  an  attempt  to  comply 
with  the  provision  of  the  act  creating  the  dis- 
trict wMch  required  the  cattle  to  be  carried 
before  the  nearest  justice  of  the  peace.  The 
evidence  is  not  clear  as  to  the  location  of  the 
justice  within  the  district,  and  there  is  some 
evidence  that  Justice  Cummlngs,  of  Colum- 
bus, was  the  nearest  Justice  of  the  peace. 
However,  the  legality  of  the  proceedings  be- 
fore the  Justice  of  the  peace  is  not  here  In- 
volved. This  Is  solely  a  replevin  suit  to  re- 
cover the  possession  of  cattle  alleged  to  have 
been  wrongfully  taken  from  the  iK>8sesslon 
of  appellee.  Replevin  is  purely  a  possessory 
action,  and  the  cattle  were  rightfully  in  the 
possession  of  appellee  at  the  time  they  were 
taken  from  her  by  appellant  and  his  son  by 
the  use  of  a  shotgun  and  a  rifle.  Whatever 
rights  appellant  may  have  had  against  appel- 
lee, he  cannot  maintain  them  by  any  such 
strong-arm  methods  as  were  here  used,  and 
he  should  have  resorted  to  the  process  of  the 
courts  to  assert  them.  The  appellee  was 
rlghtfnlly  In  possession  of  the  cattle  when 
they  were  taken  from  her  by  appellant,  she 
was  entitled  to  recover  possession  of  them, 
and  we  Snd  no  error  in  this  record  whldi 
would  warrant  a  reversal  of  the  Judgnooit 
of  the  lower  court. 

Affirmed. 
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UNITED  STATES  FIDELITY  &  GUARANTY 
CO.  V.  HOOD.    (No.  21478.) 

(Sapreme   Court   of  Mississippi,   Dirlsioii  B. 
Feb.  21,  1821.  > 

(BttMt  by  the  Court.) 

I.  iMBftUMe  «3>I46(3),  540— Provlsioa  for  aa- 
topoy  eonstniad  against  hisarar;  domaMl  aad 
aatopsy    mast   bo   made   before    laterment; 
knowlodfo  of  local  agent  binding  on  Insurer. 
The  proTisiou  of  an  accident  policy  pro- 
▼idiny  for  an  autopsy  in  case  of  death  will  be 
constmed   most   strongly  against   the   insurer 
and  in  fafor  of  the  insured;    and  such  provi- 
sion wiQ  be  construed  so  as  to  require  the  de- 
mand and  the  operation  to  be  made  before  in- 
terment.    If  the  company  desired  to  make  an 
autopsy,  it  must  arrange  its  affairs  so  as  to 
secure  the  necessary  information  and  make  the 
demand  and  perform  the  operation  before  in- 
terment. 


2.  losoraaoa  •=>54ft— Provision  for  aatopsy 
aftor  barlal  la  void  aa  against  pabllo  policy. 

A  provision  in  an  accident  policy  of  insur- 
ance providing  for  an  autopsy  after  the  body 
has  tieen  buried  la  contrary  to  public  policy 
and  void. 

3.  Witaesaes  «s»2l9(5),  222— Prlvllsga  n- 
spaotiag  toatimony  of  physician  not  waived 
trg  oalllng  other  physicians;  testimony  should 
not  bo  raoeived  in  absonoo  of  Jury. 

Under  section  3685,  Code  1806  (Heming- 
way's Code,  I  6380),  a  physician  is  incompetent 
to  testify  to  facts  which  come  to  his  knowledge 
by  vlrtne  of  his  being  employed  by  his  patient 
as  a  physician,  and  the  patient  does  not  waive 
the  privilege  because  he  introduces  another 
physician  who  testifies  for  the  patient  abont 
the  same  facts.  It  is  improper  practice  in 
such  oaae  .to  permit  the  physician  to  testify  at 
all  about  snch  facts  even  in  the  absence  of  the 
jury.  The  proper  practice  is  to  ascertain 
whether  the  facts  were  learned  because  of  the 
relation,  and,  if  so,  to  exclude  the  evidence. 

4.  insairance  i8=>4W-^ccldent  Is  proximate 
cause  of  deatli  resulting  from  accident  accom- 
panied by  disease  sat  la  action  by  aoddent 

Where  a  provision  of  an  accident  insurance 
policy  insures  against  "the  effects  resulting 
directly  and  exdusively  of  all  other  causes  from 
bodily  injury  sustained  during  the  life  of  tliis 
policy  solely  through  accidental  means,"  and 
an  accident  happens  which  sets  in  action  a  la- 
tent and  inactive  disease,  and  death  results  from 
the  accident  accompanied  by  the  effects  of  such 
disease,  the  accident  is  the  proximate  cause 
of  the  death.  To  avoid  the  policy  in  case  of 
an  accident  accompanied  by  disease,  the  dis- 
ease must  proximately  contribute  to  the  death. 

On  suggestion  of  enor.    Suggestion  of  n- 
ror  overruled. 
For  former  decision,  see  86  South.  814. 

irrHBIDOE,  J.  The  Judgment  in  this  case 
was  affirmed  on  a  former  day  without  writ- 
ten (Vinlon.  86  South.  814.  A  suggestion 
of  error  has  been  filed  in  which  we  are  ask- 


*  GUAHAJSTTT  CO.  v.  HOOD  IIS 

Bo.) 

6d  to  write  our  vtows  if  we  dionid  adhen  to 
the  former  opinion,  but  earnestly  <n»i«Htiy 
that  we  erred  In  the  decision  heretofore 
rendered. 

The  appellee  was  the  plaintiff  below  and 
the  appellant  the  defendant  The  appellant 
issued  an  accident  policy  to  ClUton  R.  Hood, 
the  husband  of  the  appeiiee,  tn  which  policy 
the  appellee  was  named  as  a  beneficiary. 
The  poU<7  agreed  to  pay  her,  in  the  event 
of  his  death  within  the  terms  of  the  policy, 
$10,000,  called  the  principal  sum,  and  $d,000 
by  virtue  of  what  Is  termed  an  "accumula- 
tion indorsement"  attached  to  the  policy. 

The  policy  was  first  Issued  March  12,  181S, 
and  was  renewed  from  time  to  time,  and  was 
in  force  at  the  time  of  the  death  of  Clifton 
R.  Hood. 

The  Insurance  was  against  "the  effects  re- 
sulting directly  and  exclusively  of  all  other 
causes  from  bodily  injury  sustained  during 
the  life  of  this  policy  solely  through  acci- 
dental means." 

Under  the  heading  "General  Agreements," 
the  policy  contains  various  paragraphs,  of 
which  It  Is  'only  necessary  to  mention  here 
paragraphs  8  and  8,  paragraph  3  being  as 
follows: 

"(S)  The  company  shall  in  case  of  injury  or 
disability  have  the  right  and  opportunity  to  ex- 
amine the  person  of  the  assured  or  beneficiary 
when  and  as  often  aa  it  requires,  and  shall  also 
have  the  right  and  opportunity  to  make  an  au- 
topsy in  case  of  death." 

Paragraph  8,  so  far  aa  necessary  to  state^ 
Is  as  follows: 

"(8)  Compliance  with  all  of  the  terms  and 
conditions  of  this  policy  shall  be  a  condition 
precedent  to  the  recovery  of  any  claim  here- 
under." 

The  assured  was  66  years  of  age,  and, 
while  walking  in  his  yard  on  December  12, 
1817,  during  the  life  of  the  policy,  he  slipped 
down,  striking  the  back  of  bis  head  on  the 
frozen  ground,  which  was  heavily  covered 
with  ice.  He  was  carried  into  his  house,  and 
put  in  bed,  where  he  remained  until  Decem- 
ber 18,  1817,  when  he  was  removed  to  the 
King's  Daughters'  Hospital,  in  Greenville, 
Miss.,  and  there  died  on  the  morning  of 
December  27,  and  was  burled  In  the  after- 
noon of  December  28,  1817. 

Notice  of  the  accident  and  of  the  death  of 
the  assured  and  proof  of  the  injury  and  loss 
were  furnished  by  the  appellee  to  the  appel- 
lant within  the  time  and  as  required  by 
the  policy. 

The  appellant  denied  liability  and  refused 
to  pay  the  amoimt  claimed,  and  suit  was 
brought  to  recover  the  amount  due. 

The  appellant  pleaded  the  general  issue 
and  a  special  plea  to  the  declaration;  con- 
tended under  the  general  issue  that  the  as- 
sured's  death  was  not  the  direct  and  ex- 


dtsaror  other  eases  see  mubs  toDlc  and  KET-KDH BUR  In  aU  Key- Numbered  Dlseeta  and  Indez** 


Digitized  by 


Google 


116 


8T  SOUTHEBN  RBPOBTEB 


(MiSK. 


<dusiye  result  of  his  accidental  fall,  bnt  that 
iUsease,  existing  at  the  time,  was  the  sole 
or  a  contrlbatlng  cause  thereof,  and,  by  said 
special  plea,  set  forth  the  above  paragraphs 
relating  to  the  matter  of  autopsy,  and  then 
averred: 

"That,  npon  being  advised  of  the  death  of 
the  assured,  defendant  demanded  the  opportu- 
nity to  make  an  autopsy  on  the  body  of  the  said 
assured,  Clifton  R  Hood,  and,  nnder  sSid  para- 
graph 3,  defendant  was  entitled  to  the  right  and 
opportunity  to  make  an  autopsy  on  said  body; 
and  the  plaintiff  refused  to  this  defendant  the 
opportunity  to  make  such  an  autopsy,  and 
refused  to  permit  such  autopsy,  which  was  a 
violation  of  paragraph  8  of  said  policy,  and 
under  the  provision  of  paragraph  8,  by  rea- 
son of  such  failure  and  refusal  to  comply  with 
the  terms  and  conditions  of  the  policy,  plaintiff 
is  not  entitled  to  recover." 

To  whidi  special  plea  a  replication  was 
filed  by  the  plaintUI,  admitting  the  provisions 
of  the  policy  set  forth  in  the  special  plea, 
and  then  averred: 

"That  the  demand  for  sudi  autopsy  was  not 
made  by  defendant  at  or  within  K  reasonsble 
time  sfter  having  been  advised  of  the  injury 
and  resultant  death  of  said  assured,  in  that 
said  defendant  delayed  making  said  demand 
until  five  or  six  days  after  the  body  of  said  as- 
sured had  been  buried." 

To  which  replication  the  appellant  Inter- 
posed a  demurrer,  which  the  appellee  asked 
the  court  to  extend  to  the  said  special  plea 
of  the  defendant,  which  the  court  did,  sos- 
tained  the  demurrer  to  the  special  plea,  and 
ordered  the  appellant  to  plead  over  to  the 
declaration. 

Thereupon,  by  leave  of  court,  the  app^ant 
filed  a  second  and  third  special  plea,  plead- 
ing In  each  a  demand  for  an  autopsy  and  Its 
refusal  In  bar  of  the  suit 

The  appellee  Joined  issue  upon  the  second 
special  plea,  and  Interposed  a  demurrer  to 
the  third  special  plea,  which  demurrer  was 
sustained. 

The  second  special  plea  showed  that  the 
demand  for  an  autopsy  was  made  after  the 
burial  of  the  deceased,  and  alleged  that  the 
request  to  perform  an  autopsy  was  made  by 
the  defendant  immediately  upon  being  ad- 
vised of  the  death  of  the  assured,  and  that 
the  defendant  was  also  advised  that  the 
death  of  the  deceased  was  due  to  pre-existing 
disease  and  was  not  within  the  terms  of  its 
policy,  death  not  having  resulted  directly 
and  exclusively  of  all  other  causes  from 
bodily  injuries  sustained  solely  from  acci- 
dental means,  and  that  an  autopsy  of  the 
body  would  reveal  this  fact. 

On  the  trial  it  appeared  from  the  evidence 
of  Dr.  Gamble,  a  physician  who  attended 
the  deceased,  that  the  deceased  was  affected 
with  high  blood  pressure  and  some  kidney 
trouble;  that  Dr.  Gamble  had  examined  the 
deceased  a  few  days  before  the  accident,  and 


that  his  condition  was  better  than  It  had 
been  for  some  years,  and  that,  if  the  accident 
had  not  occurred,  the  deceased  would  prob- 
ably have  lived  for  a  number  of  years ;  that 
the  accident  operated  upon  the  diseased  con- 
dition, but  that  the  accident  was  the  primary 
cause  of  his  death,  his  death  being  caused 
by  the  fall  accompanied  by  uremia.  The  de- 
ceased when  injured  was  carried  into  his 
home  and  suffered  great  pain  in  his  head, 
and  was  suffering  when  first  attended  by  Dr. 
Gamble  the  following  morning,  and  contin- 
ued to  suffer  more  or  less  until  his  death. 
After  the  injury  and  after  the  removal  of  the 
deceased  to  the  hospital  at  Greeuvllle,  Miss., 
he  gradually  passed  into  a  comatose  state. 

Dr.  Lewis,  a  physician,  also  attended  the 
deceased,  and  his  opinion  was  that  the  death 
was  caused  by  the  fall  and  uremia. 

Dr.  Smythe,  another  physician,  was  also 
called  to  attend  the  deceased,  but  he  was 
not  introduced  by  the  attorney  for  the  ap- 
pellee, but  was  placed  on  the  stand  by  the  ap- 
pellant, and,  in  the  absence  of  the  Jury,  tes- 
tified that  he  made  one  examination  and  one 
visit  to  the  deceased,  that  in  his  opinion  the 
condition  of  high  blood  pressure  and  the  kid- 
ney trouble  produced  the  death,  and  that 
he  could  not  see  that  the  fall  had  anything  to 
do  with  It  This  evidence  was  excluded  and 
did  not  go  to  the  Jury. 

Dr.  McMahon,  who  was  present  in  the 
courtroom  as  an  expert  pathologist  for  the 
appellant  company,  and  heard  the  evidence 
of  the  phyaidanfl^  waa  asked  the  following 
question: 

"Q.  You  have  heard  the  testimony  of  Dr. 
Gamble  in  regard  to  the  history  of  the  case  of 
Mr.  C.  R.  Hood  and  the  symptoms  of  the  case. 
From  what  yon  have  heard,  are  you  able  to 
form  an  opinion  as  to  the  cause  of  the  death? 
A.  I  think  I  am.  Q.  What  is  your  opinion? 
A.  After  hearing  the  testimony  of  these  doctors 
I  should  be  of  the  opinion  that  this  gentleman 
died  from  uremia,  from  arteriosclerosis,  chron- 
ic intprotitial  nephritis,  and  perhaps  organic 
heart  disease.  Q.  Would  you  say  that  the  fall 
which  he  had  brought  about  accelerated,  or 
bad  any  effect  upon  the  case?  A.  That  would 
be  a  very  hard  question  to  answer,  bnt  in  the 
light  of  the  evidence  of  this  high  blood  pres- 
sure, and  the  fact  that  he  lived  some  14  days 
following  the  accident  I  should  say  in  aB  prob- 
ability it  did  not  have  any  effect" 

At  the  conclusion  of  the  evidence  the  ap- 
pellant company  requested  a  peremptory  In- 
struction, which  was  refused. 

Certain  instructions  hereafter  referred  to 
were  given  to  the  appellee  and  excepted  to, 
and  certain  instructions  were  refused  to  the 
appellant,  and  exception  taken  to  such  re- 
fusals. 

There  was  a  verdict  and  Judgment  for  the 
appellee,  Mrs.  Hood,  from  which  this  apiieal 
is  taken,  and  the  following  asslgnmenta  of 
error  are  assigned: 
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"(1)  The  coart  erred  in  overraling  the  de- 
mnrrer  filed  by  defendant  to  the  plaintiff's 
replication. 

"(2)  The  court  erred  in  applying  the  demur- 
rer which  was  oTerroled,  and  which  was  filed  to 
the  plaintifTa  replication,  to  the  special  plea 
filed  by  defendant 

"(S)  The  conrt  erred  in  sustaining  the  de- 
marrer  of  plaintiff  to  defendant's  third  special 
plea. 

"(4)  The  court  erred  in  sustaining  the  ob- 
jection to  the  introduction  of  the  testimony  of 
J.  T>.  Smythe,  and  in  refusing  to  permit  such 
testimony  to  go  to  the  jury. 

"(B)  The  court  erred  in  granting  each  and 
every  instruction  giyen  for  the  plaintiff. 

"(6)  The  court  erred  in  refusing  eadi  and 
vrety  instmctibn  requested  by  the  defendant 
and  refused  by  the  court. 

"(7)  The  court  erred  in  overruling  the  mo- 
tion for  a  new  trial  and  in  refusing  to  set  aside 
the  verdict  of  the  jury  and  the  judgment  ren- 
dered thereon  and  to  grant  the  detendanta  a 
new  trial." 

The  first  three  asslgnmoits  relate  to  the 
ruling  of  the  court  on  the  demurrers  and  pre- 
seni  for  conslcleratlon  the  question  wiiether 
or  not  the  defendant  had  a  right  to  an  au- 
topsy after  the  burial  ot  the  deceased. 

The  appellant  has  Its  principal  office  In 
Baltimore,  Md.,  and  has  an  ageincy  at  Mem- 
phis, Tarn.,  and  an  agent  In  Washington 
county,  Iflss.  Under  Its  rules  It  reserved  to 
Its  home  office  the  right  to  demand  an  au- 
topsy; it  being  contended  that  neither  the 
agent  at  Memphis,  Tenn.,  or  the  agent  in 
Washington  county.  Miss.,  had  any  right  to 
demand  or  waive  an  autopsy.  When  the 
accident  occurred  the  agent  at  Greenville, 
Miss.,  reported  to  the  Memphis  office.  On 
the  day  preceding  the  death  of  deceased  the 
agent  reported  to  the  Memphis  office  that 
the  accident  was  much  more  serious  than 
was  first  thought,  and  he  reported  the  death 
to  the  Memphis  office  on  the  day  that  the 
■deceased  died,  and  on  the  following  day  sent 
a  copy  of  the  notice  In  the  paper  containing 
an  account  of  the  funeral  arrangements. 

The  burial  was  on  the  28th  day  of  Decem- 
ber, and  on  the  2d  day  of  January  the  ap- 
pellant company  sent  an  adjuster  to  report 
upon  the  death.  This  adjuster  conferred 
with  the  physicians  and  the  undertak- 
ers, and  obtained  statements  from  them  which 
he  reported  to  the  Memphis  office,  which  office 
notified  the  home  office  on  the  2d  day  of 
January  and  requested  authority  to  de- 
mand an  autopsy,  which  request  was  grant- 
ed by  the  home  office,  and  the  request  com- 
municated to  the  appellee,  who  advised  the 
agent  of  the  company  that  her  brother  would 
be  there  the  next  day,  and  she  wished  to 
consult  him.  On  January  3d  the  company 
sent  a  physican  to  conduct  the  autopsy,  and 
this  physician  requested  permission  to  make 
the  autopsy,  and  was  advised  that  a  family 
council  would  be  held  the  following  day.  The 
physician  returned  home  without  having  any 


other  commnnlcatloa  with  the  appellee  or 
her  family.  On  the  6th  day  of  January  the 
company  wrote  Mrs.  Hood  making  a  request 
for  an  autopsy,  which  oo  the  8th  day  of 
January  she  refused  because  the  demand 
was  made  too  late. 

It  win  be  seen  from  the  above  that  no 
demand  was  made  for  an  autopsy  until  after 
the  burial,  but  the  appellant  Insists  that  un- 
der its  contract  it  had  the  right  to  make  an 
autopsy,  even  though  It  required  exhuming 
the  body  to  do  sa 

There  are  a  number  of  authorities  which 
on  their  facts  have  held  that  the  request  for 
an  autopsy  came  too  late,  but  none  of  the 
authorities  cited  have  passed  specifically 
upon  the  question  as  to  whether  a  demand 
for  an  autopsy  after  Interment  and  Its  re- 
fusal would  constitute  a  defense  to  the  policy. 
The  general  trend  of  the  authorities  is  to 
the  effect  that  the  demand  must  be  seasonably 
made.  It  Is  Insisted  here  that  the  company 
had  no  notice  of  the  necessity  for  an  autopsy 
or  the  probable  results  that  might  follow  an 
autopsy  until  after  the  interment,  and  that 
the  right  was  not  waived  because  the  facts 
were  not  communicated  to  the  company  by 
the  beneficiary  until  after  the  interment  was 
made,  and  that  it  made  the  request  season- 
ably after  securing  the  Information  that  an 
autopsy  would  probably  show  the  nonliability 
of  the  company  under  the  policy. 

[1]  The  company  may,  of  coarse,  confide  to 
such  of  Its  officers  as  It  may  desire  the  sole 
power  of  making  a  demand  for  an  autopsy 
in  such  cases,  and  may  refuse  the  local 
agents  any  authority  to  either  demand  an 
autopsy  or  to  waive  the  benefits.  But  where 
It  does  so  It  Is  nevertheless  bound  by  knowl- 
edge coming  to  the  knowledge  of  Its  agent 
and  must  exercise  such  reasonable  diligence 
as  the  circumstances  call  for.  In  the  present 
case  it  was  advised  of  the  seriousness  of  the 
Injury  prior  to  the  death  of  the  deceased, 
and  knowledge  of  his  death  came  to  its  agents 
in  ample  time,  if  promptly  communicated,  for 
It  to  have  made  the  demand. 

Provisions  of  contract  of  this  kind  whldi 
are  prepared  by  the  insurer  are  to  be  con- 
strued most  strongly  against  the  Insurer 
and  in  favor  of  the  Insured.  Where  there 
Is  no  provision  In  the  contract  Itself  giving 
the  right  of  an  aut<H)sy  after  Interment,  the 
court  will  construe  the  provisions  to  mean 
that  an  autopsy  must  be  demanded  and  per^ 
formed  prior  to  interment,  and,  If  the  Insurer 
desires  to  avail  Itself  of  this  privilege.  It 
must  so  arrange  and  provide  for  Informa- 
tion to  be  given  of  the  death  prior  to  the 
Interment. 

[2]  From  a  consideration  of  all  the  facts 
In  the  present  case  we  think,  if  the  company 
bad  required  Its  agents  to  r^ort  informa- 
tion to  It,  It  could  have  learned  all  needed 
facts  for  the  determination  of  its  right  to 
an  autopsy  before  burial.  If,  however,  this 
be  not  a  correct  view  or  consideration  of 
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the  clause  above  set  out,  and  If  the  clause 
is  to  be  construed  so  as  to  mean  that  the 
Insurer  should  have  the  right  to  exhume  the 
body,  then  we  think  such  contract  would  be  in 
violation  of  public  policy  and  would  ren- 
der It  void. 

Section  1100,  Code  of  1906  (Hemingway's 
Code,  i  826),  makes  It  a  felony  for  any  pur- 
pose to  remove  a  dead  body  of  any  human  be- 
ing from  the  grave  or  place  of  Interment  for 
Qie  purpose  of  selling  the  same  or  for  mere 
wantonness,  and  prescribes  a  pimlshment. 

Section  1101,  Code  of  1906  (Heipingway's 
Code,  i  827),  prohibits  any  person  from  receiv- 
ing or  purchasing  such  body,  knowing  the 
same  to  have  been  disinterred  contrary  to  the 
last  section,  and  prescribes  the  punishment. 

Section  1102,  Code  of  1906  (Hemingway's 
Code,  I  828),  provides  that  every  person  who 
shall  open  a  grave  or  other  place  of  interment 
with  the  Intent  to  remove  the  dead  body  of 
any  human  being  for  the  purpose  of  selling 
the  same,  or  for  the  purx>ose  of  dissection, 
or  to  steal  the  coSln  or  any  part  thereof, 
or  the  fastenings  or  other  articles  Interred 
with  the  dead  body,  or  any  of  them,  shall 
be  punished,  eta 

While  the  act  of  removing  the  body  from 
the  grave  for  the  purpose  of  an  autopsy 
under  a  contract  of  the  character  of  the 
one  here  Involved  would  not  come  within 
the  literal  meaning  and  purpose  of  the  stat- 
ute so  as  to  make  it  a  felony,  still  we  think 
the  statute  establishes  a  settled  purpose  on 
the  part  of  the  public  to  protect  the  repose 
of  the  dead  and  to  protect  the  living  from 
the  violation  of  the  sensibilities  and  senti- 
ments that  cluster  round  the  dead.  There  is 
no  statute  giving  any  person  any  right  to 
disinter  the  dead  body  for  this  purpose. 
At  common  law  it  was  a  misdemeanor  to 
disinter  a  dead  body  which  had  been  burled, 
and  even  a  disinterment  for  laudable  motives 
was  not  a  defense. 

In  18  Cyc.  at  page  271,  we  find  the  follow- 
ing: 

"Except  in  cases  of  necessity  or  for  laudable 
purposes,  tlie  policy  of  tlie  law  is  that  the  sanc- 
tity of  the  grave  should  be  maintained,  and  that 
a  body  once  suitably  buried  should  remain  un- 
disturbed" 

— dtlng  numerous  authorities  in  note  18, 
from  which  note  we  quote  the  following: 

"A  proper  appreciation  of  the  duty  we  owe 
to  the  dead,  and  a  due  regard  for  the  feelings 
of  their  friends  who  survive,  and  the  promotion 
of  the  public  health  and  welfare,  all  require 
that  the  bodies  of  the  dead  should  not  be  ex- 
humed, except  under  circumstances  of  extreme 
exigency." 

At  page  276  of  IS  Cyc.  we  find  the  follow- 
ing statement: 

"It  may  be  stated  as  the  universal  rule  of 
law  in  civilized  countries  that  it  is  an  indictable 
offense  to  disinter  and  remove  dead  bodies 
wantonly  or  (or  the  sake  of  gain,  and  by  the 


old  common  law  even  the  fact  that  the  motive 
of  the  person  removing  the  body  is  laudable  is 
no  defense.  In  most  of  the  states  of  the  Union 
the  violation  of  sepulture  is  made  a  specific  of- 
fense by  statute.  But  these  statutes  are  not 
directed  agaiust  and  do  not  apply  to  exhuma- 
tions made  by  public  officials,  with  a  view  to 
ascertaining  whether  a  crime  has  been  commit- 
ted; nor  do  they  apply  to  a  person  who  having 
obtidned  the  necessary  permit  from  the  consti- 
tuted authorities  removes  the  dead  body  of  a 
relative  or  friend  for  reinterment." 

The  beneficiary  In  a  life  insurance  policy 
is  not  the  only  person  that  has  an  interest  in 
having  the  repose  of  the  dead  respected  and 
held  sacred.  It  is  shocking  to  the  senses  to 
conceive  of  one  person  or  one  or  more  persiHis 
contracting  so  as  to  provide  for  the  exhuma- 
tion and  mutilation  of  dead  bodies.  We  think 
to  bold  that  such  rights  may  be  established 
by  contract  is  carrying  commercialism  to 
unwarranted  extremes. 

[3]  It  Is  next  assigned  for  error  that  the 
court  erred  in  sustaining  the  objection  to  the 
Introduction  of  the  testimony  of  Dr.  J.  D. 
Smythe  and  In  refusing  to  permit  such  evi- 
dence to  go  to  the  Jury. 

Section  3695,  Code  of  1906  (Hemingway's 
Code,  i  6380),  reads  as  follows: 

"All  communications  made  to  a  physician  or 
surgeon  by  a  patient  under  his  charge  or  by 
one  seeking  professional  advice,  are  hereby  de- 
clared to  be  privileged,  and  such  pliysician  or 
surgeon  shall  not  l>e  required  to  disclose  the 
game  in  any  legal  proceeding,  except  at  the  in- 
stance of  Uie  patient." 

In  the  case  of  Railroad  ▼.  Messina,  10& 
Miss.  143,  67  South.  963,  this  court  held  that 
the  evidence  of  a  physician  as  to  knowledge 
gained  by  reason  of  his  employment  as  such 
could  not  be  disclosed  without  the  consent  of 
the  patient;  that  the  privilege  was  for  the 
benefit  of  the  patient,  and  not  of  the  physi- 
cian. 

In  Newton  Oil  Mill  v.  Spencer,  116  Miss. 
568,  77  South.  605,  this  court  held  that  a  physi- 
cian who  had  attended  the  party  injured  as 
his  physician,  though  he  was  employed  and 
paid  by  the  company,  could  not  testify,  al- 
though the  plalntifF  had  Introduced  another 
physician  who  testified  as  to  the  extent  of 
his  injuries.  In  this  case  the  point  was  di- 
rectly involved  as  to  whether  the  plalntiflT, 
Spencer,  waived  his  privilege  by  placing  a 
physician  on  the  stand  to  testify  relative  to 
his  injury  about  which  the  suit  was  institut- 
ed, and  we  treated  the  principle  as  being 
settled  by  the  Messina  Case,  supra,  and  did 
not  enlarge  upon  tlie  law  in  announcing  our 
conclusions,  but  the  point  was  directly  in- 
volved and  pressed  upon  us  in  that  case. 
There  Is  no  conflict  between  the  Spencer  Case, 
supra,  and  any  other  case  In  this  state.  In 
the  case  of  Hamel  v.  Railway  Co.,  lis  Iflss. 
344,  74  South.  276,  Division  A  of  this  court 
expressly  reserved  the  decision  of  the  point. 
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In   the  Spencer  Case,  supra,  we  expressly 
decided  the  point. 

In  attacking  these  decisions  the  appellant 
says: 

"The  bringing  of  an  action  in  which  the  es- 
sential part  of  the  issue  is  the  existence  of 
physical  ailment  shoold  be  a  waiver  of  the  priv- 
ilege for  an  eommnnications  concerning  that 
ailment  The  whole  reason  for  the  privilege 
is  the  patient's  supposed  anwilUngness  that  the 
ailment  ahonld  not  be  disclosed  to  the  world  at 
large;  hence  the  bringing  of  a  suit  in  which 
the  very  declaration,  and  much  more  the  proof, 
diadoses  the  ailment  to  the  world  at  large, 
is  of  itself  an  indication  that  the  supposed  re- 
pugnancy to  disclosure  does  not  exist." 

We  do  not  agree  with  cotmsd  that  this  is 
the  whole  reason  for  the.  enactment  of  the 
statute.  One  of  the  reasons  that  may  have 
prompted  the  Legislature  In  the  enactment 
of  the  statute  was  the  evil  of  commercializing 
knowledge  so  obtained  by  certain  experts,  so 
called,  and  by  physicians  employed  by  one 
party  to  wait  upon  and  minister  to  parties 
which  such  employer  had  Injured.  But, 
whatever  may  have  been  the  reason  for  the 
enactment  of  the  statute,  the  statute  express- 
ly prohibits  a  physician  from  testifying  with- 
out the  consent  of  the  patient.  The  evidence 
of  a  physician  ought  not  to  be  received  before 
the  court,  and  It  Is  error  for'  the  court  to 
proceed  upon  the  idea  that  the  Judge  and 
the  pubUc  may  hear  the  statement  of  the 
physician  In  such  case,  though  It  be  excluded 
from  the  Jury.  In  such  case  the  question 
ought  to  be  directed  to  ascertaining  whether 
the  physldan  has  knowledge  by  reason  of 
the  relation  of  physician  and  patient,  and, 
if  it  was  so  acquired,  it  ought  to  b^  excluded. 

[4]  It  Is  next  insisted  that  the  injury  was 
not  caused  directly  and  exclusively  of  all  oth- 
er causes  from  bodily  Injuries  sustained  dur- 
ing the  life  of  the  policy  solely  through  ac- 
cidental means. 

It  appears  clearly  from  the  testimony  of  Dr. 
Gamble  that  the  active  cause  of  the  death 
was  the  accident  and  that  the  accident  pre- 
cipitated the  other  troubles;  that,  had  the 
accident  not  occurred,  death  would  not  have 
resulted  for  some  years. 

Does  the  provision  of  the  policy  "the  effects 
resulting  directly  and  exclusively  of  all  oth- 
er causes  from  bodily  Injury  sustained  dur- 
ing the  life  of  this  policy  solely  through  ac- 
cidental means"  mean  that  there  can  be  no 
recovery  if  there  Is  a  latent  or  dormant  dis- 
ease vtdilcb  beoomeer  active  through  the 
agency  of  the  accident,  and  co-operates  with 
the  other  effects  of  the  accident  in  bringing 
about  death? 

We  think  that,  if  the  accident  Is  the  proxi- 
mate cause  of  the  death  and  sets  in  motion 
or  starts  a  latent  or  dormant  disease,  and 
such  disease  merely  contributes  to  the 
death  after  being  so  precipitated  by  the.  acci- 
dent, it  is  not  8  proximate  cause  of  the  death 


nor  a  contributing  cause  within  the  meaning 
of  the  terms  of  the  policy. 

In  Patterson  v.  Ocean  Accident  &  Guaran- 
tee Corporation,  25  App.  D.  0.  46,  the  rule 
is  stated  In  one  of  the  headnotes  as  to 
proximate  cause  as  follows: 

"What  is  the  proximate  cause  of  an  injury 
is  generally  a  question  for  the  Jury,  to  be  de- 
termined as  a  fact  in  view  of  all  the  drcnm- 
stances  of  fact  attending  it;  •  •  •  and 
where,  in  an  action  on  an  accident  insurance 
policy,  the  evidence  tending  to  show  that  the 
death  of  the  decedent  was  the  immediate  re- 
sult of  an  accident  is  weak,  but  it  cannot  be 
said  that  all  reasonable  men  would  necessarily 
conclude  that  it  was  not  the  result  of  the  a(ci- 
dent,  the  case  is  one  for  the  Jury." 

And  it  Is  also  stated: 

"The  rule  of  interpretation  of  contracts  ot 
insurance  of  all  kinds  is  that,  in  cases  of  doubt, 
that  interpretation  shall  be  given  which  favors 
the  insured  rather  than  the  insurer;  and  this 
rule  has  its  strongest  application  in  relation 
to  those  terms  of  the  policy  that  would  work 
the  forfeiture  ot  a  right  otherwise  maintain- 
able." 

In  that  case  the  clause  Involved  read  as 
follows: 

"By  the  first  of  these  the  insurance  is  ex- 
pressly stated  to  be,  'against  accidental  bodily 
injuries  caused  solely  *  •  •  by  external, 
violent  and  visible  means  which  shall,  independ- 
ently of  all  other  causes,  disable  the  assured.' 

"That  a  strain  received  in  the  ordinary  course 
of  the  assured's  business,  if  received  at  all, 
is  an  accident  within  the  contemplation  of  the 
policy,  we  can  have  no  doubt.  United  States 
Mat.  Ace.  Ass'n  v.  Barry,  131  U.  S.  100,  1^1, 
S3  U  Ed.  dO,  67,  9  Sup.  Ot.  Bep.  706. 

"The  universal  rule  of  interpretation  of  con- 
tracts of  insurance  of  all  kinds  is  that,  in  cases 
of  doubt,  that  interpretation  shall  be  given 
which  favors  the  insured  rather  than  the  in- 
surer. The  particular  words  quoted  would 
seem  to  have  been  Intended  particularly  to  ap-  . 
ply  to  a  case  of  disability  for  which  the  assured 
might  claim  the  indemnity  stipulated  in  the 
policy.  But,  assuming  that  they  were  expressly 
intended  to  apply  to  the  death  indemnity  dause, 
and  be  read  in  connection  with  the  words 
therein  providing  that  death  shall  result  from 
acddental  bodily  injuries  as  the  'actual  and 
direct  cause  thereof,'  we  think  they  cannot  be 
regarded  as  clearly  meaning  that  there  shall 
be  no  recovery  in  a  case  where  there  was  a 
pre-existing  diseased  condition  of  the  body — a 
predisposing  cause  of  death,  as  it  has  been 
called— notwithstanding  the  accidental  injury 
may  have  been  the  exoting,  efficient,  predomi- 
nant cause. 

"Their  meaning,  considering  them  together 
or  separately,  is,  in  our  opinion,  that  the  inter- 
vening acddent  must  be  the  proximate,  direct 
cause  of  death,  and  nothing  more.  This  con- 
clusion is  supported  by  the  following  authori- 
ties: Fetter  v.  ndelity  &  O.  Co.  174  Ho.  266, 
61  Jj.  R.  A.  459.  97  Am.  St  Rep.  560,  73  8. 
W.  692;  Horsfall  v.  Padfle  Mnt  L.  Im.  Co., 
32  Wash.  132,  63  L.  R.  A  425,  98  Am.  St  Rep. 
846,   72  Pac.  1028;    Modem  Woodman  Aed. 
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Asso.  V.  Shryock,  M  N«b.  250,  39  L.  R.  A.  826, 
74  N.  W.  607;  Freeman  v.  Mercantile  Mot. 
Ace.  Ass'n,  156  Mass.  351,  363,  17  L.  R.  A. 
753,  30  N.  E.  1013.  See,  also,  Winspear  ▼. 
Acddent  Ins.  0>^  L.  R.  6  Q.  B.  Div.  42,  46; 
Travelers'  Ins.  Co.  v.  Murray,  16  Colo.  UU6,  25 
Am.  St  Rep.  267,  28  Pac.  774;  Atlanta  AccL 
Aaso.  V.  Alexander,  104  Oa.  709,  42  L.  R.  A. 
188,  SO  8.  B.  039;  Omberg  t.  United  States 
Mut.  Ace.  Ass'n,  101  Ky.  308,  72  Am.  St.  Rep. 
418,  40  8.  W.  909. 

"The  doctrine  is  weQ  expressed  by  the  Su- 
preme Judicial  Ooart  ol  Massachnsetts  in  Free- 
man T.  Mercantile  Mut  Ace.  Asa'n,  156  Mass. 
351,  17  li.  H.  A.  753,  80  N.  B.  1013,  in  the  fol- 
lowing words:  The  law  will  not  go  farther 
back  in  the  line  of  cansatlon  than  to  find  tne 
active,  efficient,  procuring  caase  of  which  the 
event  under  consideration  is  the  natural  and 
probable  consequence,  in  view  of  the  existing 
circumstances  and  conditions.  *  •  *  An  in- 
jury which  might  naturally  produce  death  in  a 
person  of  a  certain  temperament  or  state  of 
health  is  Ae  cause  of  his  death,  if  be  dies  by 
reason  of  it,  even  if  he  would  not  have  died 
if  his  temperament  or  previous  health  had  been 
different;  and  this  is  so  as  well  when  death 
comes  through  the  medium  of  a  disease  directly 
induced  by  the  injury  as  when  the  injury  imme- 
diately interrupts  the  vital  processes.' " 

See,  also,  BYe^nan  ▼.  Mercantile  Mutual 
Accident  Ass'n,  166  Mass.  351,  30  N.  B. 
1018,  17  L.  R.  A,  753;  Fetter  v.  Fidelity  & 
Casualty  Co.,  174  Mo.  256,  73  S.  W.  692,  61 
L.  R.  A.  459,  97  Am.  St  R.  660;  Fidelity 
&  Casualty  Co.  v.  Meyer,  106  Ark.  01,  152  S. 
W.  995,  44  Lu  R.  A.  (N.  S.)  493;  Moon  v. 
Order  of  United  Commercial  Trav.  of  Ameri- 
ca, 96  Neb.  65.  146  N.  W.  1037,  Ann.  Cas. 
1916B,  222;  Hall  v.  General  accident  Assur. 
Corp.,  16  Ga.  App.  66,  85  S.  E.  600;  Thorn- 
ton V.  Travelers'  Ins.  Co.,  116  Ga.  129,  42  S. 
E.  287,  94  Am.  St  Rep.  99 ;  Continental  Cas- 
ualty Co.  V.  Lloyd,  165  Ind.  52,  73  N.  E.  824; 
Drlskell  v.  United  States  Health  &  Ace  Ins. 
Co.,  117  Mo.  App.  362,  93  S.  W.  880;  Bohaker 
V.  Travelers'  Ins.  Co.,  215  Mass.  32,  102  N. 
B.  342,  46  L.  R.  A.  (N.  S.)  643. 

There  are  numbers  of  cases,  and  especially 
cases  in  the  federal  court,  which  hold  to  the 
contrary  of  the  doctrines  herein  announced, 
but  we  think  the  authorities  cited  in  support 
of  this  opinion  adopt  the  true  rule.  It  is  not 
sufficient  to  defeat  the  policy  that  the  acci- 
dent may  have  made  some  latent  disease 
active,  which  disease  contributed  in  some  de- 
gree to  the  death.  If  the  disease  was  active 
and  of  such  character  and  virulence  as  to 
endanger  life  apart  from  the  accident,  but 
might  not  have  done  so  had  the  accident  not 
happened,  then  that  may  be  said  to  be  a 
proximate  contributing  cause.  The  court 
ought  not  to  construe  a  contract  so  as  to  de- 
feat rather  than  promote  the  purpose  of  the 
party  tn  taking  out  the  Insurance.  The  condi- 
tion of  health  or  the  existence  of  latent 
and  Inactive  disease  evidently  was  not  con- 
templated by  the  parties  in  making  the  con- 


tract No  medical  ezamlnatlcm  was  requir- 
ed, and  the  pleadings  did  not  seek  to  question 
the  answers  given  by  the  assnred  as  to  his 
condition  of  health  at  the  time  the  appUcation 
was  signed. 

Next  the  assignments  go  to  the  giving  of 
the  instructions  for  the  plalntlS  and  the  re- 
fusal of  the  instructions  for  the  defendant 
The  instructions  of  the  court  which  'vsre 
given  -to  the  Jury  accord  with  our  views  as 
herein  announced.  The  refused  Instructions 
sought  to  present  the  theory  to  the  Jnry  that 
the  law  was  that  any  cause  c<mtrlbutlng 
to  the  death  would  bar  recovery,  even  though 
it  was  not  a  proximate  cause,  the  proximate 
cause  hypothesis  was  omitted  from  these 
Instructions,  and  for  that  reason  they  were 
rightfully  refused. 

The  suggestion  of  error  will  therefore  be 
overruled. 

Overruled. 

(Ut  Hiss.  608> 

ROBERTSON,  State  Revenue  Agent,  v.  H. 
WESTON  LUMBER  CO. 

(No.  21362.) 

(Supreme  CJourt  of  Mississippi,  Division  B. 
!Feb.  21,  1921.) 

(SvHabut  &v  the  Covrt.) 

1.  Limitation  of  actions  €=9ll(l)  —  Does  nvt 
run  against  suit  for  benefit  of  towaship  tfr 
recover  for  timber  out;   "subdivision." 

A  township  is  a  subdivision  of  the  state 
within  the  meaning  of  section  104  of  the  State 
Constitution  1890,  providing  that  the  "statutes- 
of  limitation  in  civil  causes  shall  not  run 
against  the  state,  or  any  subdivision  of  munici- 
pal corporation  thereof,"  as  under  the  law  such 
townships  were  organized  for  the  purposes  of 
administering  and  using  sixteenth  section  funds 
belonging  to  the  inhabitants  of  such  townships, 
and  consequently  statutes  of  limitation  do  not 
run  against  the  township  in  suits  instituted  to 
recover  the  property  or  funds  of  the  township. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Subdi- 
vision.] 

2.  Courts  <(=>303(l,2)— Federal  oourt  cannot 
•njoln  suit  by  state;  Injunction  against  suit 
by  officers  In  name  of  state  vpld  for  want  of 
Jurisdiction;   "suit  against  the  state." 

The  federal  courts  have  no  power  to  en- 
Join  a  suit  by  the  state  in  its  sovereign  capacity 
under  the  Eleventh  Amendment  to  the  Consti- 
tution of  the  United  States.  The  state  can 
only  act  through  officers  and  agents,  and  where 
such  officers  and  agents  are  authorized  by  a  val- 
id law  to  institute  suits  in  the  name  of  the 
state,  and  such  suit  is  brought  the  suit  to  en- 
join such  officers  from  proceeding  with  such 
suits  is  a  suit  against  the  state  which  is  prohib- 
ited by  the  Eleventh  Amendment  and  a  writ  of 
injunction  issued  in  such  case  is  void  for  want 
of  jurisdiction  in  the  federal  court  to  entertain 
the  suit 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pbrnses.  First  and  Second  Series,  Suit 
against  the  State.] 
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(IT  So.) 
a.  JKdamait     «=>S90(2)  —  Not      oonoluslve  I  Company.    From  a  jndgment  for  defendant 
agalMt  right  to  ue  for  timber  afterwardt   on  demurrer,  complainant  apiieala.    Bowsed 
out,  tliough  reoltlno  titat  aaoat  timber  was 
rendered  worthleM. 
Where  the  state,  throngh  the  revenae  agent, 


brought  salt  for  timber  cat  unlawfully,  and  for 
damages  for  the  tiiAber  remaining  on  the  land 
by  reason  of  the  metisod  of  cutting,  in  which 
Judgment  was  recovered  in  a  gross  sixn,  the 
lodgment  reciting  that  by  means  of  the  manner 
of  cntting  the  value  of  the  uncut  timber  was 
practically  destroyed,  each  Judgment  is  not  res 
jodicata  of  the  state's  right  to  sue  for  timber 
cot  subsequent  to  the  judgment  by  the  defend- 
ant.. Such  Judgment  did  not  operate  as  a  con- 
veyance of  the  timber  not  cut  at  the  date  of 
■uch  judgment. 

4.  Judgment  «s>567  —  Compromlsa  Judgmeat 
for  euttlag  af  timber  held  binding  on  state. 

^Vhere  the  state,  through  its  lawfully  au- 
thorized officers,  brings  suit  for  a  demand 
eounding  in  tort  for  an  unascertained  and  un- 
liquidated demand,  and  such  officer  in  good  faith 
agrees  on  the  value  of  the  subject  of  the  action 
with  the  adversary  party,  and  judgment  is  en- 
tered on  such  agreement,  and  the  nioney  paid 
on  such  Judgment,  the  state  is  bound  by  such 
judgment  as  to  the  matters  embraced  in  the 
■ait  in  which  the  judgment  is  rendered.  In 
Buch  case  section  100,  Const.  1890,  has  no  ap- 
plication. 

5.  Log*  and  logging  «=>3(I0)— Deed  to  "mor> 
ehaatabla  timber"  convey*  only  that  rasr> 
ohantable  at  date  of  deed. 

Where  the  authorities  authoriaed.  to  execate 
a  deed  for  the  "merchantable  timber"  on  the 
rixteenth  sections  or  lands  in  lieu  thereof,  ez- 
ccnted  a  deed  to  the  "merchantable  timber" 
en  the  same,  and  give  by  the  lease  a  term  of 
years  in  wliich  to  cut  and  remove  it,  the  timber 
which  passes  by  such  conveyances  is  the  timber 
tiiat  is  merchantable  at  the  time  the  deed  is 
executed,  and  does  not  convey  such  as  enbse- 
qnently  becaoaes  merdlantalile  by  growth  or 
dianges  in  custom,  etc. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mer- 
diantable.] 

6.  Judgment  «=>590(2)  —  Not  oonoluslve 
against  right  to  sue  for  timber  afterwards 
oat,  though  reolting  that  uneut  timber  was 
rendered  worthies*. 

Where  the  state  brought  suit  and  recovered 
Judgment  for  timber  cot,  and  also  for  damage 
done  to  the  timber  growing  that  had  not  been 
rat,  but  which  alleged  that  by  reason  of  the 
method  of  cntting  the  remaining  timber  which 
was  not  cut  was  practically  worthless  as  a 
timber  proposition,  it  is  not  estopped  to  one  for 
the  cutting  of  timber  cut  subsequent  to  such 
Jndgment.  Such  timber  may  become  valuable 
by  reason  of  sniweqnent  events  and  conditions. 


Appeal  from  Clrcolt  Court,  Hancock  Coun- 
ty;   D.  M.  Graham,  Judge. 

Action  by  Stokes  V.  Bobertson,  State  Bere- 
inie  Agent,  agatnat  the  H.  Weston  Lumber 


and  remanded. 

F.  C.  Hathom  and  A.  A.  Hearst,  both  of 
Hattiesburg,  for  appellant. 

Oex,  Waller  &  Morse,  of  Bay  St  Louis,  for 
api>ellee. 


ETHBIDOE,  J.  The  state  revenue  agent 
brings  this  action  against  the  defendant  on 
behalf  of  the  Inhabitants  of  certain  town- 
ships for  the  cutting  of  timber  on  lands  giv- 
en in  lieu  of  sixteenth  section  lands.  The 
lands  In  question  are  situated  in  Hancock 
county,  and  the  suit  Is  for  timber  cut  after 
the  28th  day  of  June,  1908;  It  being  alleged 
that  on  that  day  and  thereafter  there  were 
standing,  being,  and  growing  on  the  said 
lands  large  quantities  of  timber,  trees,  sap- 
lings, and  yoimgllngs  of  great  value.  The 
suit  was  brought  In  the  name  of  the  state  of 
Mississippi  as  trustee  for  certain  townships. 
It  being  alleged  that  the  property  described 
was  the  property  of  the  state  of  Mississippi 
as  a  trustee,  and  that  the  H.  Weston  Lumber 
Company  by  and  through  its  agents  and  em- 
ployes, without  the  consent  or  authority  of 
the  state  of  Mississippi,  entered  npon  said 
lands,  and  did  willfully,  unlawfully,  reck- 
lessly, and  Intentionally  cut  down  and  carry 
away  and  convert  to  Its  own  use  and  benefit 
great  quantities  of  said  timt>er,  and  did  kill 
and  destroy  great  quantities  of  said  trees, 
saplings,  and  younglings  on  said  land,  etc., 
and  demands  a  Judgment  In  the  sum  of 
$20,000  for  such  trespass.  There  Is  also  a 
count  for  the  statutory  penalty  for  the  tim- 
ber cut,  but  this  count  Is  abandoned. 

The  defendant  filed  a  plea  In  answer  to 
said  declaration  In  numerous  paragraphs.  In 
which  It  was  alleged  that  the  Injuries  and 
wrongs  sued  for  were  committed  in  the  years 
1907  and  1908,  and  are  barred  by  the  statutes 
of  limitation.  Second,  that  the  board  of 
supervisors  of  the  counties  wherein  the  town- 
ships are  situated,  advertised  the  merchant- 
able timber  on  such  lands  for  sale,  having  au- 
thority so  to  do,  and  that  the  H.  Weston . 
Lumber  Company  was  the  biggest  and  best 
bidder  for  said  timber  and  had  paid  there- 
for; and  that  the  plaintiff,  the  revenue 
agent,  had  no  right  to  such  timber  at  the 
time  the  same  was  cut  and  removed,  which, 
It  is  alleged,  was  removed  within  the  limits 
fixed  by  the  deeds  conveying  the  timber  un- 
der its  purchase  from  the  said  boarda  of 
supervisors.  That  the  defendant,  the  H. 
Weston  Lumber  Company,  cut  the  timber  on 
said  lands  under  and  by  virtue  of  said  deeds 
as  required  by  law  on  or  before  the  25th  day 
of  June,  1908,  and  that  on  the  27th  day  of 
November,  1907,  the  revenue  agent  of  the 
state  of  Mississippi  filed  a  suit  in  the  dian- 
cery  court  of  Hancock  county  where  the 
lands  were  situated  on  behalf  of  the  state  of 
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Mls8l88l]K>l  and  all  counties  In  the  state  In- 
terested in  the  said  land,  and  that  some  time 
after  the  filing  of  the  said  bill  Mrs.  Lois 
Angda  Fatten  was  the  owner  of  the  timber 
on  the  land  set  out  In  the  declaration  and 
exhibited  her  Mil  of  complaint  on  the  chan- 
cery side  of  the  United  States  District  Court 
tor  the  Southern  Division  of  the  Southern 
District  of  Mississippi,  and  that  on  the  25th 
day  of  Juney  1906,  the  revenue  agent  filed  an 
amended  bill  on  behalf  of  the  plaintiff 
against  the  defendant,  and  in  said  bill  sought 
to  set  aside  the  conveyance  of  tlie  timber  on 
the  land  described  in  the  declaration,  and  In 
his  amended  bill  alleged  that  the  defendant, 
the  H.  Weston  Lumber  Company,  bad  cut 
all  of  the  timber  off  of  said  lands  and  had 
either  completely  denuded  the  land  of  all  tim- 
ber or,  if  any  bad  been  left  on  the  land,  it 
had  been  ruined  for  commercial  purposes, 
and,  under  the  theory  that  it  had  been  cut 
or  destroyed,  sought  to  recover  of  the  said 
H.  Weston  Lumber  Company  for  the  said 
counties  as  well  as  the  inhabitants  of  the 
said  townships  the  full  value  of  the  timber 
belonging  to  the  said  townships  as  set  out  In 
the  bin.  That  Mrs.  Patton  had  asked  for  an 
injunction  against  the  state  revenue  agent, 
the  land  commissioner,  and  their  attorneys, 
enjoining  them  from  further  proceeding 
against  her  and  the  H.  Weston  Lumber  Com- 
pany on  the  theory  that  she  was  the  owner 
of  the  timber  on  said  lands,  and  that  the  said 
suit  would  becloud  her  rights  and  destroy 
her  contract  with  the  Weston  Lumber  Com- 
pany for  cutting  said  timber.  That  by  the 
amended  bill  in  that  suit  the  revenue  agent 
by  an  agreement  with  Mrs.  Patton  amended 
his  bill  and  sought  to  recover  of  and  from 
the  E.  Weston  Lumber  Company  and  each  of 
its  stockholders  and  directors  and  Mrs.  Pat- 
ton the  value  of  the  timber,  and  alleged  that 
the  Weston  Lumber  Company  had  either  cut 
all  of  the  timber  or  had  ruined  the  same  from 
a  timber  standpoint  The  pleadings  in  that 
sujt  are  attached  to  the  ideas  to  this  suit 
It  is  aU^^  that  the  papers  originally  filed 
in  the  federal  court  in  a  former  suit  have 
been  lost,  but  that  under  the  said  bill  in  the 
former  suit  and  the  amended  blU  therein 
such  proceedings  were  had  that  on  the  25th 
day  of  June,  1906,  said  cause  was  submitted 
to  the  chancellor,  said  Mrs.  Patton  agreeing 
in  consideration  of  the  submission  of  the  said 
cause  at  that  time  and  the  amended  bill 
making  her  a  party  thereto  to  waive  that 
part  of  her  injunction  and  let  the  cause  pro- 
ceed In  the  state  court,  and  that  said  cause 
proceeded  to  hearing,  and  decree  was  en- 
tered adjudging  that  the  H.  Weston  Lumber 
Company  had  destroyed  the  full  value  of  all 
timber  on  the  lands  as  described  In  the  said 
bill  of  complaint,  which  bill  contained  the 
lands  involved  in  this  suit,  and  that  Judg- 
neat  was  rendered  against  the  Weston  Lum- 


ber Company  for  |S0,000  tor  the  timber  cut 
and  for  the  damage  done  to  the  remaining 
timber,  a  copy  of  the  said  decree  being  mark- 
ed an  exhibit  to  the  pleas  of  the  defendant 
in  this  cause,  which  decree  shows  that  the 
court  adjudged  that  the  $50,000  was  the  rea- 
sonable value  for  the  timber  cut  and  the  dam- 
age done  to  tne  remainder  of  the  timber 
standing,  which  the  decree  adjudged  to  be 
practically  destroyed  as  a  timber  proposition, 
and  that  a  Judgment  was  entered  In  the 
federal  court  against  the  revenue  agent  and 
the  land  commissioner,  enjoining  them  from 
interfering  with  the  cutting  of  the  timber 
growing  on  such  lands,  which  decree  ot  the 
federal  court  Is  also  made  an  exhibit  to  the 
pleas. 

It  is  further  alleged  that  the  Western  Lum- 
ber Company  has  paid  the  full  amount  ot  the 
Judgment  or  decree  and  complied  with  said 
decree  in  every  respect,  and  that  the  money 
has  been  distributed  to  the  several  counties 
for  the  use  of  the  townships  for  which  the 
said  lands  had  been  donated  in  Ueu  ot  six- 
teenth sections;  and  that  by  reason  ot  the 
acceptance  of  said  money  and  the  entry  of 
such  Judgments  the  revenue  agent  is  now 
estoi^d  to  bring  this  suit  The  alleged 
lease  and  contracts  with  the  boards  of  super- 
visors are  made  exhibits  to  the  pleadings  for 
the  defendant  and  the  moneys  paid  are 
shown  by  exhibits  so  as  to  show  what  each 
county  received  for  ea<^  township  tor  six- 
teenth sections. 

The  decree  ot  the  federal  court  above  re- 
ferred to  set  out  as  exhibit  to  the  bill  recites 
that  the  cause  being  set  down  tor  final  hear- 
ing upon  a  written  agreement  entered  be- 
tween the  parties  by  which  said  cause  was 
adjusted,  and  one  of  the  provisions  ot  the 
said  agreement  being  that  a  decree  should  be 
entered  in  accordance  with  the  prayer  of  the 
complainant's  bill,  it  is  thereupon  ordered: 

"That  said  defendants,  Wirt  Adams  and  B. 
H.  Nail,  land  commigsioner  of  the  state  of  Mis- 
sissippi, their  respectiTe  agents,  attorneys  and 
representatives,  and  successors  in  office,  be  and 
they  are  herel^  enjoined  and  restrained  from 
suing  or  otherwise  interfering  with  the  com- 
plainant her  agents,  assigns  or  vendees,  in  case 
she  conveys  the  same  in  the  cutting  and  re- 
moving of  the  timber  standing,  growing  or  be- 
ing upon  the  land  situated  in  Hancock  county 
and  described  in  the  bill  of  complaint  setting 
forth  the  description,  and  tliat  said  defendants, 
their  agents,  servants,  deputies  and  successors 
in  office  are  hereby  enjoined  and  restrained 
from  interfering  with  the  said  complainant,  her 
agents,  servants  «r  vendees,  by  suit  or  other- 
wise, in  selling  and  marketing  said  timber  on 
said  lands,  or  the  lumber  sawn  therefrom,  said 
injunction  to  operate  during  the  life  of  the  sev- 
eral leases  or  contracts  under  which  said  com- 
plainant acquired  said  timber  or  timber  rights 
upon  said  lands  as  set  forth  in  said  bill  of  com- 
plaint, and  as  shown  by  the  records  of  deeds 
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bffl." 

The  pleas  of  res  jndlcata  set  forth  above 
and  of  the  statute  of  limitations  and  estop- 
pel, with  the  decree  of  the  federal  court  and 
of  the  former  chancery  suit  attached  as  ex- 
hibits, were  demurred  to  by  the  complainant, 
the  demurrer  overmled,  and  the  complainant 
declined  to  {dead  farther,  and  judgmoat  final 
was  rendered,  from  which  the  revenne  agent 
prosecutes  this  appeal. 

The  first  question  for  consideration  is  the 
plea  of  the  statute  of  Umltatlons.  It  is  in- 
sisted by  the  appellant  that  the  statute  does 
not  mn  against  the  state  of  Mississippi  in 
the  present  case  for  two  reasons: 

First  because  the  statute  does  not  run 
against  the  state  and  its  subdivisions  under 
section  104  of  the  State  Constitutlan,  which 
reads  as  follows: 

'^tatntes  of  Umitation  in  dvil  caaaes  shall 
not  ran  against  the  state,  or  any  snbdiviBlon  or 
manidpal  eon>oration  thereof." 

And,  second,  because  If  this  be  not  true, 
that  the  revenue  agent  was  restrained  by  the 
injunction  In  the  federal  court  from  bringing 
any  suit  until  after  the  defendant  had  finish- 
ed cutting  the  timber,  and  that  the  suit  was 
brought  within  the  period  of  the  statute,  even 
if  it  applies  after  such  timber  had  been  cut 

[1]  The  appellee  relies  upon  the  statute  of 
limitations  under  the  theory  that  the  state  of 
Mississippi,  in  the  suit,  is  a  mere  trustee, 
and  that,  as  the  statute  would  mn  against 
Its  beneficiary,  it  would  run  also  against  the 
state;  and  relies  upon  certain  decisions  ren- 
dered prior  to  the  adoption  of  the  Constitu- 
tion of  1890,  being  Money,  County  Treasurer, 
V.  Miller,  13  Smedes  &  M.  (Miss.)  531,  In 
which  the  holding  of  the  court  was  In  ac- 
cordance wtlh  the  CMitentlon  of  the  appellee; 
and,  also.  Brown  v.  Board  of  Supervisors, 
54  Miss.  230,  which  was  also  a  suit  affecting 
sixteenth  section  land. 

We  think  that  a  township  is  a  subdivision 
of  the  state  within  the  meaning  of  section  104 
of  the  State  Constitution.  It  will  be  noted 
on  referring  to  the  chapter  on  sixteenth  sec- 
tion lands-  that  such  funds  derived  from 
leases  or  other  funds  belonging  to  the  six- 
teenth sections  may  be  devoted  to  the  build- 
ing and  repairing  of  schoolhonses  or  the  pur- 
chase of  furniture  for  same  or  necessary 
school  supplies  other  than  books,  for  a  sup- 
ply of  water  and  fuel,  and  for  the  payment  of 
teachers,  both  by  supplementing  the  salaries 
of  teachers  during  a  public  term,  and  for  the 
payment  of  teachers'  salaries  after  the  com- 
mon sdiool  term  shall  exirir&  That  the  fund 
is  contnrilfid  by  the  trustees  selected  for  the 
towndilp  who  shall  determine  to  which  of 
tb*  oaes  kYwn  named  guch  funds  may  be 


that  In  order  to  lease  .sixteenth  section  land 
not  situated  in  a  dty,  it  Is  necessary  to  se- 
cure the  consent  of  the  inhabitants  of  the 
township.  The  consent  of  the  Inhabitants  of 
the  township  is  to  be  obtained  by  the  town- 
ship trustees  by  giving  notice  in  three  or 
more  public  places  In  the  township  for  at 
least  five  days,  calling  a  meeting  of  the  heads 
of  families  in  the  township  to  be  held  at  a 
conveniently  located  schoolhouse  therein  en  a 
day  to  be  named  in  the  notice.  That  on  the 
day  named  the  trustees  shall  attend,  organ- 
ize the  meeting,  and  take  the  sense  thereof, 
and  unless  the  Inhabitants  so  consent  to  the 
lease,  the  lease  shall  not  be  made  for  a  longer 
time  than  one  year. 

It  is  well  established  that  the  giving  of 
educational  instruction  Is  one  of  the  func- 
tions of  the  state  and  the  lands  of  the  state 
are  laid  ofl!  In  townships  for  the  purposes 
of  administering  the  sixteenth  section  funds 
for  school  purposes. 

[2]  The  former  suit,  which  was  sought  to 
be  enjoined  in  the  federal  court,  was  a  suit 
by  the  state  in  Its  sovereign  capacity,  and  the 
federal  court  had  no  jurisdiction  to  enjoin 
the  state  from  suing  in  its  courts  In  reference 
to  a  matter  which  was  clearly  authorized  by 
law.  It  is  true  that  the  federal  courts  may 
enjoin  a  state  ofllcer  from  doing  an  unlawful 
act  under  color  of  ofiBce,  or  from  proceeding 
under  an  unconstitutional  statute,  but  the 
Eleventh  Amendment  to  the  Gonstltuticm  of 
the  United  States  was  written  In  vain  if  a 
sovereign  state  can  be  prohibited  from  suing 
for  its  rights  by  the  federal  courts  by  the  ex- 
pedient of  «iJoinlng  the  officers  who  are  au- 
thorized by  law  to  act  for  the  state;  the 
state  being  an  impalpable  person  can  only 
act  through  its  ofilcers,  and  where  a  state 
has  a  right  to  bring  a  suit  under  a  valid  law, 
it  cannot  be  enjoined  from  doing  sa  So  we 
think  the  second  proposltian  of  the  appellant 
is  not  well  takoi  as  to  the  first  plea. 

[S]  The  next  subject  Involved  in  the  salt 
is  the  question  as  to  whether  the  revenue 
agent  is  precluded  from  bringing  this  suit  on 
the  ground  that  the  first  suit  was  res  judi- 
cata, and  that  the  decree  of  that  court 
awarding  damages  for  the  timber  cut,  and 
damage  to  the  timber  not  cut  by  reason  of 
the  method  of  cutting  so  as  practically  to  de- 
stroy its  value  as  timber  which  constituted 
one  of  the  elements  of  the  $50,000  for  which 
judgment  was  rendered,  and  which  was  paid 
and  distributed,  was  an  adjudication  of  its 
present  right  to  sue  for  timber  not  there  cut, 
but  at  that  time  practically  valueless.  The 
plea  of  the  appellee  assumes  for  Its  basis  in 
this  regard  that  having  beoi  compelled  to 
pay  the  full  value  of  the  timber,  it  had  a 
right  thereafter  to  cut  and  remove  the  tim- 
ber because  it  had  paid  for  it 
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We  tbtnk  this  contention  Is  fnndamentally 
onsound.  The  Judgment  did  preclude  the 
revenne  agent  from  suing  for  any  timber 
whether  merchantable  or  not  which  had  been 
cut  prior  to  that  Judgment,  and  although  the 
Judgment  rendered  did  adjudge  that  the  re- 
maining timber  was  practically  valueless,  the 
Judgment  did  not  have  the  effect  to  transfer 
the  timber  to  the  defendants  In  that  suit. 
The  timber,  although  at  that  time  practically 
worthless  on  the  market  by  reason  of  the 
method  of  cutting  it,  was  stlU  the  property 
of  the  township  or  the  state  In  trust  for  the 
township.  Neither  the  revenue  agent,  the 
land  commissioner,  nor  the  court  was  invest- 
ed with  any  statutory  or  other  power  to  con- 
vey the  timber  to  the  defendant  However 
worthless  it  may  hare  been,  it  belonged  to 
the  state  as  trustee  for  the  inhabitants  of  the 
several  townships.  Even  though  It  was  val- 
ueless at  that  time,  subsequent  events  may 
have  rendered  it  valuable  at  the  time  It  was 
cut  and  removed.  If,  for  Instance,  a  railroad 
should  be  built  through  or  near  to  such  tract 
of  land,  that  might  of  Itself  render  valueless 
timber  very  valuable  because  ot  making  It 
available  to  transportation.  Again,  the  ad- 
vent of  the  motor  truck  as  a  method  of  con- 
veyance has  brought  increased  value  to  tim- 
ber because  of  the  cheaimess  thus  afforded 
in  bringing  it  to  market  Again,  the  demand 
and  customs  of  the  country  may  so  change  aa 
to  make  marketable  at  one  time  what  waa 
not  marketable  at  another. 

The  declaration  In  this  case  does  not  seek 
to  go  behind  the  Judgment  then  rendered. 
Such  Judgment  foreclosed  the  controversies 
then  <>TiaHng  between  the  revenue  agent  and 
the  defendants.  It  adjudged  the  revenue 
agent's  right  to  recover.  It  adjudged  the 
amount.  In  value,  of  the  timber  cut  and  the 
damage  done  to  the  remaining  timber,  but 
It  did  not  adjudge,  and  could  not  adjudge, 
that  the  remaining  timber  left  upon  the  land 
could  thereafter  be  cut  and  removed  by  the 
defendant 

[4]  The  appellant  contends  that  the  Judg- 
ment In  the  former  case  was  a  compromise 
Judgment  and  that  It  was  not  binding  on  the 
state  for  the  reason  that  the  revenue  agent 
had  no  power  to  compromise  the  state's  right 
or  the  right  of  the  inhabitants  of  the  town- 
ship for  which  the  state  was  suing  because 
section  100  of  the  Constitution  requires 
that— 

"No  obligation  or  liability  of  any  person,  as- 
sociation, or  corporation  held  or  owned  by  this 
state,  or  levee  board,  or  any  conn^,  city,  or 
town  thereof,  shall  ever  be  remitted,  released 
or  postponed,  or  in  any  way  diministied  by  the 
Legislature,  nor  shall  such  lijtbility  or  obliga- 
tion be  extinguished  except  by  payment  thereof 
faiio  the  proper  treasury;  nor  shall  sndi  lia- 
bility or  obligation  bo  exchanged  or  transfer- 


red except  npon  payment  of  its  face  vafaie;  but 
this  shall  not  be  construed  to  prevent  the  Leg- 
islature from  providing  by  general  law  tn  the 
compromise  of  doubtful  daims.'' 

This  section  does  not  apply  to  the  case  be- 
fore us.  The  Becti<»i  does  not  prevent  an 
agreement  by  Judgment  for  the  ascertainment 
of  an  amount  which  is  uncertain  in  Its  na- 
ture. Under  this  section  of  the  Constitatlon 
where  a  liability  or  obligation  is  fixed  and 
certain  it  can  only  be  compromised  In  the 
manner  provided  for  the  compromise  of 
doubtful  claims  under  the  Code  chapter  on 
that  subject  But  where  the  amount  due  the 
state  Is  in  its  very  nature  uncertain.  It  la 
competent  for  the  state  or  the  officer  having 
power  to  represent  it,  acting  In  good  faith,  to 
consent  to  a  Judgment  liquidating  the  amount 
due.  The  section  was  not  Intended  to  pre- 
voit  the  entry  of  a  Judgment  for  a  less 
amount  tiian  the  amount  sued  for  where  the 
claim  was  unliquidated  and  not  capably  of 
ascertainment  by  calculation,  or  some  equally 
certain  manner. 

[6]  The  appellant  farther  contends  that 
the  declaration  In  the  present  case  is  not  only 
for  timber  then  standing  on  the  land  of  the 
character  denominated  as  merchantable  tim- 
ber at  that  date,  but  embraces  timber  which 
has  become  merchantable  since  that  date  by 
growth  or  by  the  change  in  commercial  stand- 
ards making  merchantable  now  which  for- 
merly was  not  merchantable.  Trees  that  have 
grown  to  such  size  as  to  constitute  merchant- 
able timber  since  the  date  of  the  sale  or  at- 
tempted sale  by  the  counties  to  the  defendant 
did  not  pass  by  the  conveyance  even  if  it 
was  valid,  but  remained  the  property  of  the 
state  in  trust  for  the  inhabitants  of  the  town- 
ship. However,  as  stated  above,  a  Judgment 
in  a  former  case  foreclosed  all  controversy 
of  this  character  antedating  that  Judgment 
The  great  weight  of  authority  supports  the 
doctrine  that  a  provision  in  a  timber  deed 
as  to  the  size,  suitability,  or  merchantability 
refers  to  the  time  of  the  conveyance  and  not 
to  the  time  of  the  cutting  and  removal  of 
the  timber.  A  deed  to  timber  becomes  effec- 
tive on  Its  being  signed  and  delivered,  and  In 
the  absence  of  provisions  to  the  contrary  vrill 
not  include  such  timber  as  grows  subsequent- 
ly so  as  to  come  within  the  meaning  of  the 
term  as  of  the  time  of  the  cutting  rather 
than  the  date  of  the  conveyance.  Zimmer- 
man V.  Wilson  (Ala.)  77  South.  364 ;  OrlfBn  v. 
Anderson-Tully,  91  Ark.  292,  121  S.  W.  297, 
134  Am.  St  Rep.  73;  Crawford  v.  A.  O.  L.  Co.. 
79  S.  C.  166,  60  S.  B.  445;  Evans  v.  Dobbs 
(Ky.)  112  S.  W.  667;  Shiffer  v.  Broadhead, 
126  Pa.  260,  17  Aa.  602;  MiUs  &  WUUanu 
V.  Ivey,  3  Ga.  App.  667,  60  B.  E.  290;  Ship- 
pen  Bros.  Lumber  Go.  v.  Gates,  136  Ga.  87, 
70  S.  B.  672;  Vandlver  t.  Bird-Hatthewa  Oow 
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146  Ga.  113,  90  S.  E.  MO;  McBae  v.  Stlllwell, 
HI  Ga.  65.  86  S.  E.  004,  65  L.  R.  A.  513 
and  note;  Whltted  v.  Smith,  4T  N.  C.  36; 
Whitfield  V.  Rowland,  152  N.  C.  211,  67  S. 
E.  612;  WUson  Lumber  Co.  v.  Alderman,  80 
&  C.  106,  61  S.  E.  217,  128  Am.  St  Rep.  865; 
HUsks  V.  PhlUlps,  148  Ky.  670,  147  S.  W.  42; 
Irwin  y.  Patchen,  164  Pa.  51,  30  Atl.  436. 
There  are  some  cases  to  the  contrary,  but  we 
think  the  above  annoimce  the  sound  rule  and 
accord  with  the  weight  of  authority. 

[I]  It  Is  Insisted  by  the  appellee  that  the 
state  is  estc^ped  In  the  present  case  to  bring 
the  present  suit  because  it  accepted  the 
fruits  of  the  Judgment  In  the  former  suit, 
and  dlstriboted  the  proceeds  among  the  ser- 
eral  townships  entitled  thereto,  and  that  they 
have  received  the  full  value  for  the  tlml)er 
and  conxeqaently  are  estopped  to  claim  that 
the  timber  had  a  value  at  the  time  It  was  cut 
and  converted  to  the  use  ot  the  defendant 
for  which  the  present  pult  is  brought.  As 
indicated  in  the  opinion  above,  the  judgment 
only  has  force  as  an  estoppel  as  of  the  date 
it  was  entered  and  as  to  controversies  then 
In  litigation.  The  Judgment  was  compensa- 
tion for  the  timber  then  cut  and  for  damage 
then  done  to  the  timber  not  cut  But  it  in  no 
way  is  Inconsistent  with  the  assertion  of  the 
revenue  agent  in  the  present  suit  As  above 
stated,  the  timber  standing  on  the  land  was 
not  conveyed  to  the  defendant.  Cnder  color 
of  an  injunction  the  defendant  entered  up- 
on the  land  and  cut  the  remaining  timber, 
but  the  Judgment  npon  its  face  does  not  un- 
dertake to  give  the  defendant  any  right  to 
the  timber  which  was  subsequently  cut  and 
the  receipt  of  money  from  a  Judgrment  can 
not  operate  as  an  estoppel  against  the  state 
In  the  present  suit  Of  course,  the  doctrine 
of  estoppel  can  be  applied  to  the  state  or  its 
subdivisions  when  the  Judgment  is  about  a 
controversy  to  which  the  state  is  a  party  and 
deals  with  the  subject-matter  which  tber 
court  is  competent  to  adjudicate  in  a  contro- 
versy. The  doctrine  of  estoppel  is  not  as- 
serted against  the  state  in  all  cases  where  an 
Individual  might  be  estt^ped  because  an  Indi- 
vidual is  competent  to  make  agreements  and 
such  agreemokts  may  be  valid  when  made  by 
an  individual  where  the  state  or  its  officers 
might  not  have  power  to  make  it,  and  if  they 
had  no  power  under  the  law  to  make  the 
agreement,  the  state  would  not  be  bound  by 
the  unauthorized  act  of  the  agent  in  exceed- 
ing his  authority.  We  do  not  think  the  plead- 
ings  in  the  present  case  warrant  the  appllca- 
ti<«  of  the  doctrine  of  estoppel  against  the 
state  in  this  case. 

We  think  the  court  below  erred  in  not  sus- 
taining the  demurrer  to  the  ideas  referred 
to,  and  the  judgment  will  be  reversed,  tlie 
donarrer  mstalned,  and  the  cause  remanded 
with  leave  to  the  appellee  to  plead  over. 

Reversed  and  remanded. 
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YOUNG  «t  al.  V.  COBB  at  al.    (No.  2IS83.) 

(Supreme  Court  of  Mississippi,  Division  B. 
Feb.  21,  1921.) 

(BylUOuM  hy  fh«  Court.) 

Vendor   and   purchaser  4s»230(4)— Boaa  flde 
purchaser  from  wife  to  wiiom  hosband  oon- 
veyed  to  enable  her  to  execate  ball  bond  hold 
to  take  free  from  trust 
Where  a  man  conveys  to  bis  wife  his  lands 
in  consideration  of  natural  love  anu  affection 
"and  in  order  to  enable  my  said  wife  to  make 
a  bond  to  secure  my  release,"  being  at  sueb 
time  in  prison  and  afterwards  is  bailed  out  by 
bis  wife  and  returns  to  and  liyes  with  her  for 
18  or  more  years  without  seeking  a  reconvey- 
ance to  such  lands,  a  bona  fide  purchaser  for 
value,  from  the  wife,  of  such  lands,  will  get  a 
good  title  free  from  the  claims  of  the  grantor 
and  his  heirs. 

Apipeal  from  (Thancery  Court  Coahoma 
County ;   G.  B.  Williams,  Chancellor. 

Suit  by  Robert  Toung  and  others  against 
A.  C.  Cobb  and  others.  From  a  Judgment  for 
defendants,  complainants  appeal.     Affirmed. 

J.  W.  (Jutrer,  Sam  O.  CJook,  Jr.,  J.  C.  Cut- 
rer,  and  Chas.  W.  Olark,  all  of  Clarksdale, 
for  appellants. 

Maynard  ft  Fltz-Gerald,  of  Clarksdale,  for 
appellees. 

ETHRIDQE,  J.  On  the  12th  day  of  April, 
1892,  Sherman  Toung  executed  to  Jennie 
Tonng  a  conveyance  In  the  following  lan- 
guage: 

"Know  all  men  by  these  presents  that  I,  Sher- 
man Toong,  of  Coahoma  county,  Miss.,  for  and 
in  consideration  of  the  love  and  affection  I  bear 
my  wife,  Jennie  Toung,  and  in  order  to  enable 
my  said  wife  to  make  a  bond  to  secnre  my  re- 
lease, I  have  this  day  granted,  bargained,  sold 
and  conveyed  onto  my  said  wife,  and  do  hereby 
grant,  bargain,  sell  and  convey  unto  her  and 
her  heirs  and  assigns  forever  all  those  certain 
tracts  or  parcels  of  land  situated  in  Coahoma 
county,  Miss.,  and  commonly  known  as  the 
Sherman  Young  Home  Place  and  Old  River 
Place,  containing  in  all  about  125  acres.  Also 
alx>ut  40  head  of  cattle  and  three  horses  and 
three  mules,  same  being  ail  the  horses  and 
moles  and  cattle  I  own  and  being  in  said  places 
and  the  adjoining  ranges.  To  have  and  to  hold 
the  said  above  described  tracts  and  parcels  of 
land  and  the  said  mules,  horses  and  cattle  to 
her  the  said  Jennie  Toung  and  her  heirs  and 
assigns  forever. 

"Witness  my  signature  this  12  day  of  April, 
1892. 

Ua 
"Sherman   X    Young." 
mark 

nils  deed  was  acknowledged  and  filed  fW 
record  the  same  day.  After  the  execution  <A 
the  deed,  Sherman  Young,  who  was  then  in 
Jail,  was  released  on  a  bond  executed  by  his 
wife  and  himself,  and  they  returned  to  the 
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premises  conveyed  In  said  deed  and  lived  to- 
gether upon  said  place  as  man  and  wife  imtll 
the  death  of  Sherman  Young  In  1911.  The 
case  was  tried  on  an  agreed  statem«>t  of 
facts,  which  among  other  things  says  that 
at  the  time  of  the  death  of  said  Sherman 
Toung  there  were  Indebtednesses  on  said 
property  evidenced  by  mortgage  made  by 
Jennie  and  Sherman  Young,  and  that  A.  C. 
Cobb  paid  off  certain  of  the  same;  and  It  is 
further  agreed  that  3.  D.  Robinson,  Jr.  and 
Sr.,  and  R.  B,  Hebdon  would  testify  on  trial 
that  some  of  the  cdiildren  of  Sherman  and 
Jennie  Toung  after  the  death  of  Sherman 
Young  worked  the  lands,  or  parts  thereof, 
and  paid  to  Jennie  as  rent  therefor  one-half 
the  agricultural  products  and  made  no  datm 
to  the  property,  and  that  at  all  times  since 
the  deed  from  Sherman  to  Jennie  she  claimed 
to  own  the  lands  as  her  own  and  lived  on 
them  up  to  the  time  of  the  deed  to  Cobb,  and 
that  since  that  time  Cobb  had  exclusive  con- 
tinuous control  and  possession,  but  that  the 
complainants  will  testify  that  Sherman  al- 
ways claimed  the  land  as  his  own.  It  is 
further  agreed  that  certain  witnesses  would 
testify  that  the  amount  paid  as  rent  above 
mentioned  was  to  be  applied  to  the  payment 
of  any  Indebtedness  against  the  property. 
It  is  further  agreed  that  certain  witnesses 
would  testify  that  after  Sherman  was  releas- 
«d  from  custody  he  lived  on  the  said  land 
with  Jennie  and  that  no  controversy  ever 
arose  as  to  the  ownership  thereof,  but  that 
Sherman  had  the  management  of  the  prop- 
erty and  disposed  of  its  products  with  Jen- 
nie's consent  It  is  further  agreed  that  Cobb 
went  into  possession  by  virtue  of  warranty 
deed  executed  to  him  by  Jennie  Young  and 
certain  of  the  children  purporting  to  convey 
said  lands  to  him  for  a  valuable  considera- 
tion, being  the  actual  cash  value  or  there- 
abouts, but  that  the  complainants  did  not 
sign  such  deed.  It  is  further  agreed  that 
Cobb  is  an  innocent  purchaser  for  value  of 
said  property,  except  for  any  legal  notice 
which  may  be  held  by  the  court  to  be  im- 
plied In  the  wording  of  the  deed  above  men- 
tioned. It  is  further  agreed  that  the  com- 
plainants are  the  children  of  Sherman  Young 
and  are  among  his  heirs  and  are  not  resi- 
dents of  Coahoma  county.  Miss.,  and  have 
not  been  since  long  before  the  death  of  Sher- 

,  man  Young  and  have  never  claimed  or  re- 
ceived any  parts  of  the  rents  or  profits  of 
the  lands  in  controversy. 

The  answer  of  Cobb  was  made  a  cross-bill 
and  prayed  for  the  cancellation  of  the  claims 
of  complainants  as  to  the  lands  embraced  in 
his  deed.  On  the  hearing  the  court  dismissed 
the  bill  as  to  the  lands  bought  by  Cobb,  but 
retained  the  bill  for  further  hearing  as  to  the 
property  not  deeded  to  Cobb  and  on  the 
croes-blll  of  Cobb  granted  the  relief  prayed 

.canceling  the  complainants'  claim  as  a  doud. 
The  appellants  insist  that  the  provision  in 


the  deed  which  recites  as  part  of  tbe  consid- 
eration the  purpose  of  enabling  Jennie  Young 
to  make  a  bail  bond  makes  the  conveyance  a 
conveyance  in  trust,  and  that  this  was  suffi- 
cient notice  to  Cobb  to  prevent  the  rule  of 
bona  fide  purchaser  applying.  Tbe  deed 
recited  as  a  part  consideration  for  love  and 
affection,  which  of  itsef  was  a  good  consid- 
eration between  husband  and  wife,  and  would 
vest  in  the  wife  tbe  full  fee  subject  only  to 
right  of  existing  creditors.  The  fact  that 
Sherman  was  released  and  lived  for  19  years 
thereafter  without  seeking  any  reconveyance 
Is  strongly  persuasive  of  tbe  view  that  he 
intended  the  conveyance  to  operate  as  a 
deed  in  fee  simple  and  not  a  trust.  Certain 
it  is,  however,  that  where  a  party  places  his 
property  by  deed  in  another  person  and  a 
third  person  acquired  the  property  for  a 
valuable  consideration  relying  upon  sucb 
deed,  the  grantor  in  the  deed  and  bis  heirs 
would  not  be  permitted  to  assert  a  trust 
against  such  bona  fide  purchaser.  The  ques- 
tion of  trust  is  largely  one  of  intention,  and 
as  between  the  wife  and  the  heirs  of  Sher- 
man Young  there  may  be  some  equities  with 
the  complainant,  but  we  do  not  now  decide 
this  question. 

It  follows  from  what  we  have  aald  that  tbe 
judgment  will  be  affirmed. 

Affirmed. 


(125  Ulas.  S7S) 

THAMES  at  ai.  v.  BOARD  OP  SUPRS  OF 
SIMPSON  COUNTY.    (No.  21744.) 

(Supreme  Court  of  Mississippi,  Division  B. 
Feb.  21,  1921.) 

^fiylZabit*  by   the  Court.) 

i.  Schools  and  sohool  districts  4=9102— Super- 
visors oannot  levy  extra  tax  on  property  la 
former  distrlot  formlno  a  part  of  consolldat- 
•d  distrlot. 
Chapter  254  of  the  Laws  of  1918,  providing 
"that  where  public  schools  heretofore  estab- 
lished have  been  formed  into   a  consolidated 
school  district,  and  because  of  a  failure  to  erect 
the   consolidated   school  building    *    •    •    the 

*  *  *  school  Is  not  taught,  then  tbe  county 
superintendent  of  education  is  hereby  author- 
ized and  empowered  to  have  the  school  taught 
as    heretofore    and    so    continne    until    saia 

*  *  *  school  is  opened  and  in  operation," 
does  not  authorise  the  board  of  supervisors 
to  lev7  an  extra  tax  on  a  part  of  the  consoli- 
dated district  for  the  benefit  of  one  of  the  for- 
mer school  districts  embraced  in  the  consoli- 
dated district. 

2.  Schools  and  school  districts  9=999— Districts 

oonsolldated  oease  ta  exist  and  oannot  have 

extra  tax  levied. 

Where  the  county  school  board  creates  a 

consolidated  district  by  merging  two  or  mor« 

districts    into   the   consolidated   districts,    the 

former  districts  cease  to  exist   and  have  no 

power  to  have  the  board  of  supervisors  make 
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an  txtra  levy  under  the  proTislons  of  chapter 
172,  Laws  of  191& 

Appeal  from  Clrcnlt  Conrt,  Simpson 
Coonty;    W.  H.  Hnghes,  Judge. 

Petition  by  W.  B.  Thames  and  others 
requesting  the  Board  of  Snpervlsors  of 
Simpson  Connty  to  levy  a  school  tax.  From 
a  Judgment  sustaining  the  action  of  the 
Board  In  declining  to  make  the  levy,  the 
petitioners  appeal.    Affirmed. 

J.  P.  Edwards  and  A.  M.  Edwards,  both 
of  Mendenhall,  for  appeUants. 

W.  M.  Lofton,  of  Mendenhall,  tor  ap- 
pellee. 

BTHRIDOE,  J.  The  county  hoardi  of 
edncatlCMi  passed  an  order  In  the  month 
of  August,  1920,  consolidating  Old  Hickory 
School  and  Pine  Grove  School  In  said  coun- 
ty. In  which  order  the  scboolbouse  was  lo- 
cated on  lands  described  In  the  <nrder,  but, 
the  school  building  not  being  ready  for 
use  when  the  school  should  open,  the 
superlntendoit  contracted  with  a  teacher 
for  each  of  the  schools  which  had  been 
consolidated  for  the  term  about  to  begin, 
acting  under  the  provisions  of  chapter  254, 
Laws  of  1918.  Theteaft^  certain  citizens 
filed  a  petition  with  the  board  of  super- 
vlsoTS  redtlng: 

"We,  the  undersigned  qualified  electors  of 
Old  Hickory  public  ichool  district  in  said  coun- 
ty, do  hereby  most  respectfully  petition  your 
honorable  board  that  you  levy  a  tax  of  three 
miUs  on  the  property  of  the  said  district  for 
the  purpose  of  supplementing  salaries,  extend- 
ing the  school  term,  buying  furniture  for  the 
school,  repairing  school  bidldiog  and  for  fuel 
and  incidental  expenses  of  the  school  in  said 
district  as  provided  by  section  8,  chapter  1722, 
Laws  of  1918." 

The  iKMird  of  supervisors  declined  to 
make  the  levy  requested  for  the  reason  that 
In  Its  opinion  said  Old  Hickory  School 
had  ceased  to  exist  as  a  common  school 
district,  and  as  appeal  was  takes  to  the 
drcnlt  court  from  said  order,  and  the 
bill  of  exceptions  embraced  the  petition,  the 
order  of  the  board  refusing,  and  the  con- 
tracts made  between  the  superintendent  of 
education  ,asd  the  principal  of  the  two 
schools  which  had  been  consolidated  into 
the  new  consolidated  district,  and  the 
testimony  of  the  superintendent  and  the 
teachers  with  reference  to  the  said  contract 
and  the  testimony  showing  that  the.  Old 
Hickory  Sdiool  had  been  taught  for  a 
given  length  of  time.  Tbe  Mii  of  excep- 
tions did  not  contain  the  order  of  tiie 
county  school  board  creating  Old  Hickory 
Public  School,  nor  did  It  contain  any  order 
rescinding  the  act  of  the  county  school 
board  In  establishing  the  consolidated 
sdiool  district  above  referred  to.    Tbe  cir- 


cuit judge  tried  the  case  on  agreement  In 
vacation  and  sustained  the  action  of  the 
board  of  supervisors.  It  Is  said,  upon  the 
ground  that  the  bill  of  exceptions  did  not 
show  that  the  original  school  known  as 
Old  Hickory  Public  School  had  ever  bees 
established.  From  this  Judgment  this  ap- 
peal is  prosecuted. 

Section  3,  a  172,  Laws  of  1918,  reads  as 
follows: 

"On  petition  of  a  majority  of  the  qualified 
electors  of  any  puWc  school  district  in  a  conn- 
ty, the  board  of  supervisors  shall  levy  a  tax 
on  the  property  of  that  district,  for  the  purpose 
of  supplementing  salaries  of  teachers,  extend- 
ing school  term,  buying  furniture  for  the  school, 
repairing  school  building,  or  for  fuel  and  other 
incidental  expenses  of  tbe  school  in  said  dis- 
trict." 


Chapter 
follows: 


254,    Laws   of    1918,    reads   as 


"That  where  public  schools  heretofore  estab- 
lished have  been  formed  into  a  consolidated 
school  district,  and  because  of  a  failure  to 
erect  the  consolidated  school  building,  or  for 
other  reasons,  the  consolidated  school  is  not 
taught,  then  the  county  superintendent  of  edu- 
cation is  hereby  authorised  and  empowered 
to  have  the  school  taught  as  heretofore  and  so 
continue  nntS  said  consolidated  school  is  open- 
ed and  in  operation. 

"That  in  like  manner  the  superintendent  of 
education  and  proper  antborities  of  the  county 
are  hereby  authorized  and  empowered  to  pay 
teachers  who  have  heretofore  or  are  teaching 
in  such  public  schools." 

[1,2]  It  is  contended  by  the  appellant 
that  It  Is  mandatory  upon  the  board  Of 
supervisors  to  make  the  levy  provided  in 
section  3  of  chapter  172,  on  the  filing  of  a 
petition  signed  by  the  majority  of  the  qual- 
ified electors  of  the  school  district  under 
the  facts  stated  in  this  case;  while  the  ap- 
pellee contends  that  chapter  254  does  not 
authorize  the  board  of  supervisors  to  make 
an  additional  levy  where  a  consoUdated 
school  has  been  created  which  is  not 
applicable  to  all  properiy  situated  in  the 
c(xisoUdated  district.  The  appellants  con- 
tend that  where  the  consoUdated  scbool 
district  has  been  created  and  the  buildings 
have  sot  bees  erected  that  tbe  original 
district  stands  unaffected  by  the  order 
creating  the  consolidated  district,  and  has 
all  the  powers  which  a  common  school  dis- 
trict has,  or,  in  other  words,  that  the  order 
consolidating  the  two  school  districts  did 
not  take  effect  so  as  to  merge  the  two  dis- 
tricts 'until  the  building  was  ready  for 
occupancy.  We  think  the  board  of  super- 
visors were  correct  and  that  the'  order  of 
the  county  school  board  creating  a  con- 
.soUdated  school  district  became  effective  on 
the  date  of  the  order  and  merged,  and  by 
such  merger  destroyed  the  old  districts 
as  school  districts,  but  that  under  chapter 
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254  the  Buperlntendent  of  education  la 
anthorized  and  empowered  to  have  the 
school  taught  at  the  old  sites  until  the 
consolidated  school  is  in  operation.  The. 
purpose  of  the  statute  was  not  to  post- 
pone the  effect  of  the  order  of  consolldntlon, 
tmt  was  to  permit  schools  to  be  tau^t  un- 
der the  conditions  named  and  to  pay  the 
teachers  for  so  teadtlng.  This  act  Is  In 
the  nature  of  an  enabling  act  tonforrlnj; 
additional  power  to  meet  a  situation  which 
frequently  arises  so  as  to  obviate  any 
possible  hardship  growing  out  of  creating 
consolidated  districts,  and  that  It  does  not 
authorize  the  original  schools  embraced  in 
the  consolidated  district  to  act  under  chap- 
ter 172,  but  if  such  additional  taxation  Is 
to  be  allowed  It  must  conform  to  the  law 
authorizing  the  consolidated  districts  to 
make  similar  levies,  which  require  the 
approval  of  the  county  school  board  as 
a  condition  of  the  board's  acting.  Before 
any  school  district  can  make  a  levy  as  such 
of  additional  taxes,  it  must  present  to  the 
board  of  supervisors  In  some  form  proof 
of  the  creation  of  the  school  district  and 
the  territory  which  constitutes  such  school 
district  so  that  the  hoard  may  make  its 
order  showing  upon  what  property  the  levy 
Is  to  be  applied. 

The  Judgment  of  the  court  below  la  af- 
firmed. 

Affirmed. 

(124  Miss.  780] 

RAINEY  St  al.  V.  RAINEY  et  al.    (No.  20575.) 

(Supreme  Court  of  Mississippi,  Division  A. 
Feb.  14,  1921.) 

(Syllahut  by  the  Court.) 

1.  Wills  «=3807— Legacy  abated  when  proper- 
ty available  for  payment  was  asad  In  paying 
debts. 

General  pecuniary  legacies  not  made  a 
charge  on  specific  property  must  vbolly  abate 
when  the  property  oat  of  which  they  would  oth- 
erwise be  paid  has  been  consumed  In  the  pay- 
ment of  the  testator's  debts. 

2.  Wills  «=3775,  866— Legacy  and  devise  to  one 
dying  before  testator  lapsed  and  land  de- 
scended to  heirs. 

A  pecuniary  legacy  and  a  devise  of  land  to 
a  person  who  dies  during  the  life  of  the  tes- 
tator lapses,  and  the  land  devised,  if  not  other- 
wise disposed  of  by  the  will,  descends  to  the 
testator's  heir  at  law  subject  to  the  right  of  the 
testator's  creditors  to  subject  it  to  the  payment 
of  his  debts. 

3.  Executors  and  administrators  «s>222(l)  — 
Debts  not  probated  must  be  paid  from  prop- 
erty set  apart  for  their  payment. 

Where  specific  property  is  set  apart  In  a 
will  for  the  payment  of  the  testator's  debts,  a 
trust  therein  for  the  payment  of  the  debts  is 
thereby  created,  and  they  must  be  paid  although 
they  may  not  have  been  probated  as  required  by  , 


section  2106,  Code  of  IMC,  section  1774,  Hem- 
ingway's Code. 

4.  Wills  €=s836— Widow  aooeptiBB  devise  made 
sabject  fo  payment  of  debts  must  pay  them 
though  she  might  have  renounced. 

Where  a  devisee  in  a  will  is  directed  there- 
in by  the  testator  to  pay  his  debts,  he  becomes 
obligated  so  to  do  by  accepting  the  devise,  al- 
though the  devisee  is  the  testator's  widow,  who 
by  renouudng  the  will  under  section  5086,  Code 
of  1006,  section  3374.  Hemingway's  Code, 
would  thereby  have  become  entitled  to  her  dis- 
tributive share  of  the  estate  as  an  heir  at 
law,  and  also  relieved  herself  thereby  of  any 
personal  obligation  to  pay  the  testator's  debts. 

Appeal  from  Chancery  Court,  (Coahoma 
County;  Joe  May,  (Chancellor. 

Suit  by  Mrs.  Emma  Rainey  and  others 
against  Isom  W.  Itainey  and  others  for  con- 
struction of  a  will.  'From  the  decree,  plain- 
tiffs appeal.    Affirmed. 

Green  &  Green,  of  Jackson,  for  appellants. 

T.  W.  Brame,  of  Macon,  and  S.  Q.  Salter, 
J.  W.  Cutrer,  and  S.  C.  Cook,  Jr.,  all  «t 
(Tlarksdale,  for  appellees. 

SMITH,  G.  J.  This  case  was  presented  to 
the  court  below  on  petition  by  the  execntors 
of  the  will  of  Wilbar  F.  Rainey,  deceased. 
praying  for  a  construction  of  the  will  and  for 
a  determination  of  the  rights  of  the  legatees 
and  devisees  therein. 

The  will  reads  as  follows: 

"Know  AU  Men  by  These  Presents: 

"That  I,  WUbur  F.  Rainey  of  the  county  of 
Coahoma  and  state  of  Mississippi,  being  of 
sound  and  disposing  mind  and  memory  and  in 
good  health  at  the  present  time,  fully  realizing 
the  uncertainty  of  life  and  the  certainty  of 
death,  do  hereby  make  and  publish  this  my 
last  will  and  testament  and  declare  the  same 
to  be  my  only  and  true  last  will  and  testament 
hereby  revoldng  all  former  wills  made  by  me. 

"First.  Upon  my  decease  I  wish  all  the  just 
and  legal  claims  upon  my  estate  paid  in  full. 

"Second.  After  the  payment  of  my  debts,  as 
above  mentioned,  I  hereby  make  the  follow- 
ing bequests: 

"To  my  wife  Bmma  L.  Rainey  I  give  one  hun- 
dred acres  of  land  off  the  we&t  side  of  section 
6,  township  29,  range  2  west,  running  north  and 
south. 

"To  my  nephews,  I.  W.  Rainey  and  Howard 
C.  Rainey,  I  give  the  balance  of  said  section  8, 
township  29,  range  2  west,  except  that  land 
lying  north  of  the  public  road  and  east  of  the 
property  of  the  Rich  Gin  Company. 

"To  my  brother  W.  A.  Rainey  I  give  that 
strip  of  land  lying  east  of  the  property  of  the 
Rich  Gin  Company,  and  north  of  the  public 
road  and  bordering  on  the  Taaoo  Pass  and  I 
further  bequeath  to  him  one  thousand  d<dlars  in 
cash. 

"To  Mary  Wilbur  Howard,  my  niece,  I  give 
my  land  in  section  16,  township  29,  range  2 
west,  being  lots  8,  4  &  2,  and  I  further  be- 
queath her  the  sum  of  five  hundred  dollars  in 
cash. 
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"To  my  brothers  S.  E.  Rainey  and  Abner    molt  of  the  testator's  debta  to  the  extent  of 


Rainey  I  ^ve  to  eacb  the  aum  of  Ave  hnndred 
doDars  in  cash. 

"All  of  the  above-described  real  estate  is 
■ituated  in  the  county  of  Coahoma  and  the 
state  of  MiBBissippi. 

"All  of  my  town  property  and  personal  prop- 
erty and  a  five  thousand  dollar  life  insurance 
policy,  I  have  made  payable  to  my  estate  to 
be  applied  to  my  debts,  and  should  there  re- 
main any  debts  unpaid  my  wife  Emma  L.  Rain- 
ey, and  my  nephews  I.  W.  Rainey  and  Howard 
O.  Rainey,  must  pay  the  said  balance  out  of  the 
polides  of  insurance  on  my  life  in  their  favor, 
each  'paying  their  pro  rata  part  out  of  the 
amount  of  insurance  that  they  get. 

"I  hereby  appoint  my  wife  Emma  Ii.  Rainey 


the  property  spedflcally  set  apart  In  the  will 
for  that  purpose,  consequently  it  was  the 
duty  of  the  executors  to  pay  all  of  the  tes- 
tator's debts  to  the  extent  of  the  proceeds 
of  such  priflperty,  whether  they  have  been  pro- 
bated or  not.  Abbay  t.  HIU,  Fontaine  &  Co., 
64  Miss.  340,  1  South.  484;  Gordon  v.  Mc- 
Douffall,  84  Miss.  715,  37  South.  298;  O'Reilly 
V.  McGuiggan,  91  Miss.  498,  44  South.  986.  16 
Ann.  Cas.  623.  And,  as  the  proceeds  of  such 
property  was  Insufficient  to'  pay  the  testa- 
tor's debts,  it  was  proper  for  the  land  devis- 
ed to  W.  A.  Rainey  to  bo  sold  for  that  pur- 
pose,   and    the    money    realized    therefrom 


and  my  nephews  I.  W.  Rainey  and  H.  C.  Rain-    should  have  been  applied  only  to  probated 


ey  executors  and  executrix  of  this  my  last  will 
and  testament  and  request  that  they  be  allow- 
ed to  qualify  accordingly  without  bond  being 
required  of  them  in  the  premises," 

It  appears  from  the  record  that  W.  A. 
Rainey  died  during  the  life  of  the  testator; 
that  the  property  set  apart  by  the  testator 
for  the  payment  of  his  debts,  together  with 
that  devised  to  W.  A.  Rainey,  deceased,  has 
been  sold  and  applied  to  the  payment  of  the 
testator's  debts,  but  that  quite  a  large  sum 
owed  by  him  still  remains  unpaid,  a  part  of 
which  Is  seaired  by  deeds  of  trust  on  the 


debts,  that  land  not  having  been  included  in 
the  trust  for  the  payment  of  debts.  But 
whether  or  not  this  was  done  does  not  ap- 
I)ear,  and  we  do  not  understand  the  point 
to  be  here  material.  Since  the  testator's 
widow  and  nephews  have  elected  to  take  the 
land  devised  to  them,  they  must  carry  out 
the  testator's  direction  to  pay  out  of  the  pro- 
ceeds of  the  insurance  policies  payable  to 
them  any  balance  that  may  remain  due  on 
his  debts,  although  such  debts  may  not  have 
been  probated. 
[4]  It  Is  true  that  the  testator's  widow 
land  devised  in  the  will,  and,  though  the  fact  could  liave  renounced  the  will  and  become  en- 
is  not  clear,  we  will  assume  that  the  debts   titled  to  her  distributive  share  of  the  estate 


secured  by  these  deeds  of  trust  have  not  been 
probated.  The  testator's  widow  is  his  sole 
heir  at  law.  It  appears  that  Mary  Wilbur 
Howard  has  married  a  man  named  Walters. 

The  court  below  decreed  that  the  pecuniary 
legacies  to  Wilbur  Howard  Rainey  (which  we 
presume  is  a  clerical  error  and  that  Mary 
Wilbur  Howard  Walters  is  meant),  and  to 
Abner  Rainey  and  S.  K.  Rainey,  must  wholly 
abate ;  that  both  the  legacy  and  devise  to  W. 
A  Rainey  had  elapsed;  and  tltat  Emma  L., 
Howard  C,  and  Isom  W.  Rainey  must  pay 
the  balance  due  on' the  debts  of  the  testator 
to  the  extent  of  the  proceeds  of  the  insur- 
ance policies  on  the  lite  of  the  testator  pay- 
able to  and  collected  by  them. 

[1]  None  of  the  general  pecuniary  legacies 
are  made  a  charge  on  the  testator's  prop- 
erty either  real  or  personal,  and  as  the  proi>- 
erty  that  would  have  been  otherwise  subject 
to  the  payment  thereof  has  been  consumed 
in  the  payment  of  the  testator's  d^ts,  all  of 
these  legacies  must  wholly  abate. 

[2]  Both  the  legacy  and  devise  to  W.  A. 
Rainey  lapsed  because  of  Ids  death  having 
occurred  prior  to  that  of  the  testator,  and  the 
land  devised  to  him,  therefore,  vested  in  the 
testator's  widow,  his  sole  heir  at  law,  sub- 
ject to  the  right  of  the  executors  to  sell  it 
as  provided  by  law  and  apply  the  proceeds  to 
the  payment  of  the  testator's  debts. 

[3]  The  will  creates  a  trust  for  the  pay- 
87  SO.-0 


under  the  statute  of  descent  and  distribution, 
not  to  exceed  one-half  thereof,  section  5086, 
Code  of  1906,  Hemingway's  Code,  section 
3374,  and,  also,  thereby  have  relieved  her- 
self of  the  burden  of  applying  any  part  of  the 
proceeds  of  the  insurance  policy  payable  to 
her  to  the  payment  of  the  testator's  debts. 
But  this  she  did  not  do.  On  the  contrary, 
she  elected  to  claim  under  the  will,  and.  In 
order  to  do  this,  she  must  accept  not  only 
the  benefits  conferred,  but,  also,  the  burdens 
imposed  thereby. 

It  is  manifest  from  the  provisions  of  tlie 
will  that  the  testator  intended  that  the  be- 
quests and  devises  of  specific  property  should 
not  be  subject  to  the  payment  of  his  debts, 
unless  the  property  set  apart  therefor,  in- 
cluding the  proceeds  of  the  insurance  pol- 
icies, shotdd  be  insufficient  therefor. 

The  case  of  Wall  v.  Dickens,  66  Miss.  655, 
6  South.  516,  dted  by  counsel  for  Mrs.  Rain- 
ey in  support  of  their  contention  that  the  tes- 
tator's widow  did  not  assume  the  burden  of 
paying  his  debts  by  accepting  the  devise  to 
her,  is  not  here  in  point,  the  question  there 
before  the  court  being  the  right  of  a  widow ; 
the  sole  heir  of  her  husband  who  died  par- 
tially intestate,  to  inherit  land  owTied  by  her 
husband  at  the  time  of  his  death  and  not 
disposed  of  by  hia  will,  after  accepting  tha 
property  given  her  by  the  wUL 

Affirmed. 
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BROWER  et  at.  V.  ROSENBAUM  &  LITTLE 
•t  al.    (No.  21381.)* 

(Sapreme   Court   of  MiseiaBippi,   DiTlaion   A. 
Feb.  14,  1021.) 

(Byllahu*  ly  the  Court.) 

Partltloii  «=»II4(5)— CharglBo  defendaato'  la- 
tereat  with  tea  of  oomplalnaat'a  aolloitar  er- 
ror. 

Where  there  is  a  real  contest  between  the 
complainants  and  the  defendants  as  to  whether 
or  not  the  complainants  are  entitled  to  maintain 
their  anit,  and  the  partition  of  the  property  is 
resisted  in  good  faith  by  the  defendants,  the 
defendanta  are  entitled  to  be  represented  by 
connsel  of  their  own  choice,  and  it  is  error  to 
charge  their  interest  with  any  part  of  the  fee 
of  the  solicitor  of  the  complainants. 

Appeal  from  Obancery  Court,  lAuderdale 
Gonnty;   O.  C.  Tann,  Chancellor. 

Suit  by  Rosenbanm  &  Uttle  and  others 
against  A.  J.  Brewer  and  others,  with  cross- 
Mil  by  defendants.  Judgment  for  plaintiffs, 
and  defendants  appeal.  Reversed,  and  Judg- 
ment rendered  for  defendants. 

C.  B.  Cameron,  of  Meridian,  and  John  W. 
McCall,  of  Memphis,  Teaa.,  for  appellants. 

Baskin  &  Wilboum,  Boss  A.  Collins,  and 
R.  M.  Bourdeauz,  all  of  Meridian,  for  ap- 
pellees. 

8YKES,  J.  This  appeal  from  a  decree  of 
the  chancery  conrt  of  Lauderdale  county  pre- 
sents the  sole  question  whether  or  not  that 
court  was  correct  In  allowing  a  solicitor's 
fee  for  the  appellees,  complainants  in  the 
lower  court,  out  of  the  proceeds  of  a  sale  of 
timber;  the  fee  being  taxed  against  the  in- 
terests of  all  of  the  owners  of  the  timber. 
This  fee  was  allowed  under  section  3542^ 
Code  of  1906  (Hemingway's  Code,  !  2854). 

In  their  bill  the  complainants  claimed  title 
to  an  undivided  four-elevenths  Interest  in 
the  timber  growing  upon  certain  described 
lands  in  Lauderdale  county,  and  that  certain 
defendants  by  the  name  of  Brower  owned  the 
otber  interest  in  the  timber,  and  that  the 
title  to  the  lands  was  in  the  Brewers  and  the 
defendants,  the  two  Smiths.  The  title  of  all 
the  parties  is  deralgned  in  the  bilL  Com- 
plainants claim  their  title  to  the  timber  by 
virtue  of  a  deed  of  conveyance  from  the  two 
defendants,  the  Smiths.  The  prayer  of  the 
bill  is  to  the  effect  that  the  complainants' 
Interest  be  made  available,  that  the  timber 
on  the  lands  be  partlted  or  sold  for  a  divi- 
sion, or  that  the  lands  be  partited  and  a 
four-elevenths  Interest  be  set  aside  to  the  two 
Smiths,  regard  being  had  to  the  rights  of  the 
complainants  in  the  entire  timber,  or  that  the 
lands,  including  the  timber,  be  sold  for  a  divi- 
sion of  proceeds,  and  that  the  complainants 
receive  a  four-elevenths  interest  in  the  value 


of  the  tin]t)er,  and  also  for  a  reasonable  fee. 
General  relief  is  then  asked. 

The  defendants  the  two  Smitlis  in  a  sep- 
arate answer  to  the  bill  claimed  that  the 
deed  from  them  to  the  complainants  was 
procured  through  false  and  fraudulent  repre- 
sentations, and  specifically  set  out  the  facts 
which,  If  believed  by  the  chancellor,  would 
have  sustained  this  allegation.  By  the  an- 
swer tbey  offered  to  return  the  pnrcliase 
money  paid  them  for  their  interest  in  the 
timber.  The  answer  Is  also  made  a  cross- 
bill, and  then  asks  that  the  deed  to  the  com- 
plainants be  canceled  upon  their  return  of 
this  purchase  money. 

The  defendants  the  Browers  in  their  sep- 
arate answer  to  the  bill  denied  any  personal 
knowledge  of  the  execution  of  the  deed  by 
the  Smiths  to  the  complainants.  They  aver 
that  before  the  execution  of  the  deed  by  the 
Smiths  to  the  complainants  all  of  the  timber 
on  these  lands  had  been  contracted  for  and 
sold  to  other  parties,  and  that  the  papers 
were  in  process  of  preparation  at  the  time 
of  the  alleged  sale  to  the  complainants,  and 
that  the  complainants  had  notice  of  this  fact 
They  alleged  that  a  partition  is  not  desired 
by  the  real  owners,  and  that  the  complain- 
ants are  without  title  to  the  timber,  so  they 
are  informed,  and  are  not  entitled  to  the 
relief  prayed  for  in  the  bill,  and  they  ask 
that  the  relief  prayed  for  by  the  complain- 
ants be  denied. 

The  cause  was  heard  upon  bill,  answer, 
and  cross-bill  of  the  two  Smiths,  and  the 
answer  of  the  defendants  the  Browers,  and 
testimony.  The  cross-bill  was  dismissed,  the 
relief  prayed  for  in  the  original  bill  was 
granted,  and  the  timber  was  ordered  sold 
for  a  provision  of  the  proceeds,  and  was  sold. 
Upon  motion  the  chancellor  then  allowed  the 
solicitors  of  the  complainants  a  fee  of 
$1,260  to  be  paid  out  of  the  entire  proceeds 
of  the  sale. 

It  is  contended  by  the  appellees  that  there 
was  no  bona  fide  contest  between  the  com- 
plainants and  the  Browers,  that  there  were 
no  Issues  raised  by  the  answer  of  the  defend- 
ants the  Browers,  and  consequently  that  the 
court  was  correct  in  charging  their  interest, 
as  well  as  that  of  the  complainants,  witb  this 
fee.  The  sufficiency  of  the  answer  of  the  de- 
fendants the  Browers  was  not  challenged  in 
the  court  below.  No  objection  was  in  any  wise 
raised  to  the  sufficiency  of  this  answer.  Con- 
ceding that  the  answer  was  too  vague  and 
general,  yet  it  denied  the  title  of  the  com- 
plainants and  denied  that  tbey  were  entitled 
to  a  partition  or  sale  of  the  timber.  The 
answer  of  the  Smiths  spedflcally  denied  the 
title  of  the  complainants.  In  the  Introduc- 
tion of  the  testimony  the  complainants  as- 
sumed the  burden  of  showing  their  title  by 
Introducing  the  deed  record  of  the  county 
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wherein  £be  deed  to  tbe  complainants  to 
this  timber  was  recorded. 

The  defendants  the  Browem  made  com- 
mon cause  with  their  relatives,  the  Smlt&s, 
and  several  of  the  Browers  testified  as  well 
as  the  Smiths,  this  testimony  going  to  show 
that  thA  complainants  procured  their  deed 
by  false  and  fraudulent  representations.  In 
other  words,  there  was  a  bona  fide  contest  as 
to  the  title  of  the  complainants  In  which  all 
of  these  defendants  Joined.  Tbe  Browers 
were  Interested  in  knowing  who  were  their 
co-owners  of  this  timber.  They  had  the  right 
to  challenge  the  validity  of  the  title  of  the 
complainants.  If  they  failed  to  spedflcally 
challenge  this  title  in  their  answer,  the  sutQ- 
clency  of  this  answer  conid  have  been  ob- 
lected  to,  and,  if  the  objections  had  been 
sustained,  the  court  would  hare  permitted 
them  to  amend.  The  cause  was  tried  upon 
the  theory  that  tbe  answer  sufBciently  put  in 
issue  this  title.  There  was  a  real  contest  as 
to  complainants'  title  and  whether  or  not  he 
could  maintain  the  blU.  In  order  to  protect 
their  interests  and  ascertain  who  were  the 
co-owners  of  this  timber,  and  whether  or  not 
tbe  timber  alone  should  be  sold,  or  the  land 
together  with  the  timber  partited,  the  defend- 
ants w«%  entitled  to  counsel  to  represent 
them.  The  interests  of  the  complainants  and 
the  defendants  were  antagonistic.  This  court 
has  repeatedly  construed  section  3542,  Code 
of  1906  (Hemingway's  C3ode,  {  2854). 

In  the  case  of  HoflTman  v.  Smith,  61  Miss. 
644,  there  was  a  contest  between  the  com- 
plainants and  the  defendanta  In  this  opin- 
ion. In  referring  to  the  statute.  It  is  said 
that: 

"It  is  designed  particularly  for  cases  in  which 
some  of  the  owners  in  common  of  land  proceed 
for  partition,  and  the  proceeding,  not  resisted 
by  others,  is  conducted  by  the  solicitor  of  the 
complainant  without  any  other  solicitor  being 
engaged  in  the  canse.  But  it  is  not  limited  to 
those.  The  power  to  allow  a  reasonable  lolic- 
itor**  fee  exists  'in  all  cases  of  the  partition  or 
sale  of  property  for  division  of  proceeds.'  It 
should  be  exercised  with  caution,  and  be  con- 
fined as  nearly  as  possible  to  the  class  of  cases 
for  which  it  was  designed;  1.  e.,  those  in  which 
there  is  no  contest  between  the  parties  to  the 
salt,  and  therefore  no  necessity  for  the  de- 
fendants to  liave  counsel  of  their  own.  If 
there  is  controversy  t>etween  the  parties  and 
propriety  in  the  defendants  being  represented 
in  the  cause  by  their  own  counsel,  tney  should 
not  be  required  to  contribute  to  pay  the  counsel 
of  their  adversary  and  who  antagonized  their 
interest  in  the  suit.  To  allow  a  fee  to  the  solic- 
itor of  the  complainant  in  such  a  state  of  case 
is  an  abuse  of  the  discretion  conferred  by  tbe 
statute." 

In  that  case  the  court  held  that  there  was 
a  .real  contest  between  the  parties,  waged  In 
good  faith,  in  which  event  it  is  not  proper  to 
aQow  as  a  common  lAiarge  a  fee  to  the  solio- 
ttor  of  tbe  c«MnpIainant.- 
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In  the  case  at  bar  there  was  a  real  contest 
as  to  whether  or  not  the  complainants  were 
the  co-owners  of  the  timber  with  the  Brow- 
ers, and  whether  or  not  they  were  entitled  to 
maintain  the  suit  Tbe  defendants  the 
Browers  contested  this  title  In  good  faith, 
and  resisted  a  sale  of  the  timber  for  a  divi- 
sion of  the  proceeds.  This  being  true,  the 
court  below  erred  in  making  this  fee  a  com- 
mon charge  upon  the  entire  proceeds  derived 
from  the  sale  of  the  timber.  Potts  v.  Gray, 
60  Miss.  67;  Neblett  v.  Neblett,  70  Miss.  572, 
12  South.  698;  Walker  v.  WiUiams,  84  Miss. 
392,  36  South.  450;  Llverman  v.  Lee,  86  Miss. 
370,  38  South.  658;  Bowles  v.  Wood,  90  Miss. 
742,  44  South.  169;  Hardy  v.  Richards,  108 
Miss.  548,  60  South.  643;  Carpenter  v.  Car- 
penter, 104  Miss.  403,  61  South.  421;  BUl- 
ingsley  v.  Billlngsley,  114  Miss.  702,  76  South. 
647. 

The  decree  of  the  court  below  Is  reversed, 
and  the  solicitor's  fee  charged  against  the 
Interest  of  tbe  defendants  is  disallowed. 

Reversed,  and  Judgment  here  for  the  de- 
fendants. 


(US  UlBi.  ut) 

8HIREMAN  et  al.  v.  WILDBERQER  at  al.* 
(No.  21350.) 

(Supreme   (Tonrt   of  Mississippi,   Division  B. 
Feb.  21,  1921.) 

(ByllaiM*  hy  ihe  Court.) 

1.  Brokers  «s>6l(4)— When  broker  knows  of 
defeat  in  title,  nndertaklng  Is  to  sell  what 
owner  has;  owner  boand  to  disoloss  facts 
which  would  olsar  title. 

Where  a  real  estate  agent  undertakes  to 
malce  a  sale  of  a  piece  of  property  knowing 
tliat  title  is  defective,  he  undertakes,  in  effect, 
to  sell  what  the  owner  has,  prorided  the  defect 
is  such  as  cannot  with  reasonable  effort  be 
overcome  by  the  owner.  In  such  case  it  is 
the  duty  ol  tbe  owner  to  make  reasonable  effort 
to  perfect  the  title,  and,  if  that  may  be  done  by 
disclosing  facts  within  his  knowledge  that  might 
remove  the  difficnlty  and  he  fails  to  do  so,  the 
owner  cannot  escape  the  payment  of  fees  or 
commissions  earned  by  the  agent  in  bringing 
buyer  and  seller  toge^er  on  terms  agreed  on. 

2.  Sunday  «=9l3— Owner  not  relieved  of  lia- 
bility to  broker  beoausa  of  signing  contract 
on  Sunday. 

Where  a  principal  and  agent  made  a  eon- 
tract  on  a  secular  day  by  which  the  agent 
agreed  to  sell  real  estate  for  tbe  principal  on 
given  terms,  and  such  agent  on  secular  days 
procures  a  purchaser  and  drafts  a  written  con- 
tract, which  the  principal  modifies  and  signs 
on  Sunday,'  and  which  tbe  agent  on  a  secular 
day  gets  the  pnrchaser  to  accept  and  sign  <fli 
a  secular  day,  the  principal  cannot  escape  lia- 
bility for  paying  the  agent's  commission  earned 
becanse  of  the  fact  that  the  principal  signed 
the  contract  on  Sunday. 


4fa»For  oth«r  estw  i— 


lame  toplo  and  KBT-NUMBBB  la  aU  Kar-Numbared  Dlcesta  and  IndaXM 
*Susaeation  of  error  oremied  April  U,  U21. 
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Appeal  from  Obancery  Court,  Coahoma 
County ;  O.  £.  Williams,  Chancellor. 

Action  by  R.  H.  Wlldberger  and  others 
against  £}.  O.  Shlreman  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeaL 
Affirmed. 

Brewer,  Brewer  te  Brewer,  of  Clarksdale, 
J.  N.  Flowers,  of  Jackson,  Ellis  B.  Cooper, 
of  Laurel,  and  L.  K.  Bamsey,  of  Clarksdale^ 
for  appeUants. 

J.  W.  Oatr»,  Sam  C.  Cook,  Jr.,  J.  0.  Cot- 
rer-  and  J<An  W.  Orisler,  all  of  <3Uulu- 
dale,  for  appellees. 

ErrHRIDGB,  J.  WUdberger  and  the 
Shiremaiis  -ntered  into  a  contract  by  which 
Wlldberger  undertook  to  sell  certain  farm- 
ing properties.  Under  the  contract  made 
Wlldberger  did  not  have  the  ezdnslTe  right 
to  make  the  sale,  but  another  party  had  beea 
given  a  right  to  make  a  sale  also,  which  fact 
Wlldberger  knew.  Wlldberger  employed  an- 
other real  estate  agent  to  assist  him  In  mak- 
ing the  sale,  and  this  party  took  up  with  cer- 
tain persons  the  subject  of  sale  and  procured 
a  contract  for  the  sale  of  the  lands,  which 
contract  in  its  final  form  was  awrored  by 
the  Sbiremana.  When  this  contract  was  put 
tn  final  form  it  had  come  to  the  knowledge  of 
Shireman  and  of  Wlldberger  that  the  other 
agent,  a  Mr.  Wilson,  had  undertaken  to  make 
a  contract  with  Cox  &  Ellison  of  Memphis, 
Tenn.,  but  In  making  sold  contract  he  had  de- 
parted from  his  authority  and  made  the  con- 
tract contrary  to  the  authority  vested  in  him. 
And  these  parties  were  threatening  to  bring 
salt  for  spedflc  performance  of  their  contract, 
and  did  institute  a  suit  for  that  purpose.  In 
the<contract  between  the  appellees  and  Shire- 
man it  was  provided  that  Shireman  should 
famish  an  abstract  showing  title,  etc.  There 
was  delay  in  furnishing  the  abstract  and  be- 
fore the  abstract  was  furnished  the  suit  was 
filed  seeking  specific  performance.  When 
this  suit  was  filed  the  Shiremans  took  no 
steps  to  secure  Its  dismissal,  nor  did  they 
bring  the  facts  to  the  attentlcHi  of  Cox  & 
Ellison  until  after  the  purchaser  had  de- 
clined to  accept  the  deed  unless  the  suit  was 
dismissed.  This  did  not  occur  until  in  Janu- 
ary following  the  making  of  the  contract 
some  m(Miths  prior  thereto. 

When  the  agents  liad  secured  the  original 
contract  from  its  buyers,  a  conference  was 
held  between  the  agents  and  the  Shiremans 
as  to  the  rights  of  Cox  &  Ellison  to  hold  the 
lands  under  their  cmtract  with  Wilson,  and 
Wlldberger  expressed  the  opinion  that  they 
conld  not  maintain  such  contract,  but  re- 
quested the  Shiremans,  inasmuch  as  he  was 
interested  in  the  subject-matter,  to  secure  the 
advice  of  a  disinterested  attorney.  This  o(mi- 
ference  was  on  Saturday  evening,  and  on  the 
following  morning,  being  Sunday,  the  Shire- 
mans had  a  conference  with  an  attorney  who 
was  disinterested,  who  advised  the   Shire- 


mans that  Cox  &  Bllison  had  no  rUht  to  hold 
them  on  the  contract,  but  also  advised  them 
that  no  one  could  prevent  Cox  &  Ellison  from 
Imstltutlng  a  suit  Thereupon  on  Sunday  a 
contract  was  drafted  in  which  the  original 
contract  was  changed  in  some  particulars, 
and  the  real  estate  agents  took  up  with  their 
buyers  the  proposition  of  accepting  the  con- 
tract as  modified,  which  they  did,  the  con- 
tract being  signed  by  both  parties. 

After  January  1st,  when  the  buyers  pro- 
cured by  Wlldberger  and  his  associate  de- 
dined  because  of  the  suit  to  accept  the  deed 
and  complete  the  contract  by  making  the  pay- 
ments and  going  Into  occupancy,  the  Shire- 
mans offered  to  execute  an  indemnity  bond 
guaranteeing  the  results  of  the  litigation,  but 
the  purchasers  refused  to  accept  the  bond 
and  refused  to  accept  title  unless  the  suit 
was  removed  or  disposed  of.  Thereafter 
Shireman  went  to  Memphis,  had  a  conference 
with  Cox  &  Ellison,  and  then  disclosed  to  Cox 
&  Ellison  his  version  of  the  facts  and  made  a 
sale  to  Cox  &  Ellison  on  more  favorable  terms 
to  Shireman  than  the  contract  made  with  the 
buyers  procured  by  Wlldberger  and  his  as- 
sociates. Mr.  Cox  testified  on  the  trial  that 
he  accepted  the  Shireman  version  as  against 
Wilson's  representation,  and,  If  the  facts  had 
been  brought  to  their  attention  before  that, 
they  would  have  dismissed  the  suit.  There 
was  a  Judgment  for  Wlldberger,  and  the 
Shiremans  appeal  from  said  Judgment 

[11  The  appellants  earnestly  insist  that 
Wlldberger  should  recover  nothing  because 
the  defect  which  prevented  the  consum- 
mation of  the  contract  was  known  to  him  be- 
fore the  purchasers  procured  by  him  were  se- 
cured, and  that  the  rule,  where  a  sale  of  land 
negotiated  by  a  broker  falls  because  of  the 
Inability  of  the  owner  to  convey  a  good  title, 
the  broker  cannot  recover  his  commissions, 
as  the  weakness  In  the  title  depends  uixm  the 
facts,  of  which  the  broker  had  notice  when  he 
made  the  sale,  applies  and  prevents  a  re- 
covery. The  principle  stated  Is  recognized, 
and  its  application  in  a  proper  case  will  un- 
doubtedly defeat  a  recovery.  Wherever  a 
real  estate  agent  undertakes  to  make  a  sale 
of  a  piece  of  property  knowing  that  the  title 
is  defective,  he  undertakes,  in  effect  to  sell 
what  the  owner  has,  provided  the  defect  is 
such  a  <me  as  cannot  be  overcome  by  rea- 
sonable effort  on  the  part  of  the  seller.  In 
the  present  case  the  title  was  good.  It  is  un- 
doubted that  Wilson's  sale  was  unauthorized 
as  being  a  departure  from  his  authority  to 
make  the  sale  and  imposed  no  obllgatlui  np- 
on  the  Shiremans  to  execute  the  deed  on  con- 
ditions which  they  had  not  authorized.  Die 
Shiremans  were  advised  by  competent  oouns^ 
before  executing  the  contract  secured  by 
Wlldberger  and  knew  that  he  was  undo:  no 
obllgatioa  to  sell  under  the  terms  of  that  con- 
tract He  made  no  effort  to  bring  the  facts 
to  the  attentloa  of  purchasen  secured  by 
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Wilson  and  made  no  effort  to  get  them  to 
withdraw  the  suit,  or  to  tnalce  any  adjust- 
ment looking  to  a  settlemoit  ot  that  suit. 
The  proof  shows  that  if  he  had  done  so  that 
the  snit  would  have  been  withdrawn.  It  Is 
argued  by  the  a^iellants  that  he  was  undw 
DO  obligation  and  had  no  power  to  determine 
whether  the  suit  would  be  withdrawn,  and 
that  he  was  not  compelled  to  buy  olF  litigants 
to  secure  the  title,  but  that  when  he  offered 
to  indemnify  the  purchaser  that  he  had  done 
all  that  could  reasonably  be  required.  That 
all  that  he  could  do  under  the  circumstances 
was  to  pray  for  the  dismissal  of  the  suit 
We  do  not  agree  with  this  view.  It  was  the 
duty  ot  the  Shiremans  to  bring  the  facts  to 
the  attention  of  the  complainants  In  that 
suit,  and  to  make  some  reasonable  effort  at 
getting  this  cloud  removed  from  his  title. 
We  do  not  hcdd  that  he  was  under  any  duty 
to  pay  the  complainants  in  that  suit  any 
money  for  peace,  but  we  do  hold  that  it  was 
his  duty  to  bring  the  facts  within  his  knowl- 
edge to  their  atteqtion,  and,  If  that  would 
satisfy  them  that  their  suit  was  without 
merit,  the  snit  might  have  Iieen,  and  accord- 
ing to  the  testimony  would  have  been,  re- 
moved,  and  the  sale  consummated. 

[2]  As  to  the  contract  being  made  on  Sun- 
day, we  do  not  think  the  fticts  In  this  case 
preclude  a  recovery  upcm  that  ground.  The 
contract  between  WUdberger  and  the  Sblre- 
mans  was  made  on  a  secular  day,  and  WUd- 
berger and  his  agents  had  secured  prospective 
pnrcbasers  under  terms  authorized  to  be 
given  to  the  buyers  on  that  contract,  and  a 
draft  of  the  proposed  contract  had  been  pr»- 
pared  by  WUdberger  and  his  associate,  but 
this  contract  was  modified  by  Shlreman  on 
Sunday,  and  afterwards  WUdberger  and  his 
associate  took  up  with  the  buyers  the  prop- 
osition of  accepting  the  contract  in  the  modi- 
fled  f<Min,  which  the  purchasers  did,  and  the 
contract  was  made  and  consummated  on  a 
secular  day.  This  does  not  preclude  WUd- 
berger from  maintaining  an  actlMi  for  his 
eommlsslons. 

The  judgment  of  the  court  btiow  is  affirm- 
ed. 

Afflrmed. 


OM 
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STATE.    (Ne.  21375.) 


(Supreme  Conrt  of  Mississippi,  Division  B. 
Feb.  21,  1921.) 

fSyttahu*  hv  the  Court) 

I.  Criminal  law  ^=3757(1)— WItneuss  «=> 
SI7(I)— Instruetion  that  Jury  fflost  arnsept 
•videnoe  of  threats  as  trae  properiy  refused; 
nilt  as  to  disregarding  taetlmony  of  witness 
swearing  falsely  applies  to  defendant's  wlt- 


The  Jury  being  the  sole  Judge  of  the  credi- 
bility of  the  witness,  it  is  not  error  for  the 


court  to  refuse  to  instruct  them  tliat  tbey  must 
accept  as  true  evidence  as  to  threats.  This  is 
especially  true  where  the  witness  testifying  to 
threats  are  contradicted  as  to  other  material 
facts  in  evidence. 

2.  Criminal  law  «s»829  (3)— Homicide  «s»289 
— Instruotlon  as  to  right  of  defendant  to  car- 
ry concealed  weapon  properly  refused.  < 

In  the  trial  of  a  person  for  the  killing  of  a 
human  being,  the  lawfulness  of  carrying  a 
weapon  concealed  is  not  involved,  and  the  conrt 
may  refuse  to  instmct  the  jury  that.  If  threats 
were  made  against  the  accused,  he  had  a  right 
to  carry  concealed  the  weapon  with  which  the 
kiUing  was  done.  In  such  case,  where  the  ac- 
cused has  gotten  an  instruction  in  general  terms 
that  he  has  such  right  in  such  case,  it  is  not 
error  to  refuse  an  instruction  applying  to  the 
concrete  facts  of  the  case. 

3.  Homldde  «=>M6(6),  300(3)— Person  whoss 
life  has  been  threatened  oannot  kill  unless 
there  Is  demonetratlon  Inducing  reasonable 
man  to  believe  that  there  Is  danger;  Instruo- 
tlon that  there  Is  right  to  kill  on  first  appaar- 
anoe  of  danger  properly  refused. 

It  is  not  error  for  the  court  to  refuse  to 
instruct  the  jury  for  the  defendant  that,  where 
a  person's  life  had  been  threatened  by  another, 
the  person  whose  life  was  threatened  had  a 
right  to  kill  on  the  first  appearance  of  danger, 
provided  he  reasonably  believed  at  the  time 
of  the  killing  there  was  imminent  danger  of 
losing  his  life,  and  this  is  especially  true  where 
the  court  has  given  the  law  in  charge  as  to  ap- 
parent danger  and  as  to  the  right  to  act  on 
appearances  where  threats  had  been  made. 

4.  Homicide  «=9300(2)— Instruction  that  to 
Justify  shooting  on  apprehension  of  threats 
deceased  must  have  made  overt  act  Is  proper. 

Where  a  person  is  on  trial  for  a  homicide 
and  relies  upon  threats  made  and  communicated 
to  him  as  justifying  the  kiUing  on  the  theory  of 
apparent  danger,  it  is  not  error  to  instruct, 
at  the  request  of  the  state,  that  to  justify  a 
shooting  on  apprehension  of  threats  the  de- 
ceased must  have  made  some  overt  act  toward 
accused. 

5.  Criminal  law  <8s»364 (2)— Defendant's  over- 
tures for  peace  Inadmissible  when  made  long 
before  killing. 

Bvidence  of  overtures  for  peace  inade  by 
the  defendant  prior  to  and  not  connected  with 
the  killing,  but  made  so  long  prior  thereto  as 
not  to  be  in  effect  a  part  of  the  transaction 
terminating  in  the  homicide,  are  not  admissible 
in  evidence.  Such  overtures  are  not  admissible 
unless  they  be  either  a  part  of  the  res  gestae 
or  so  closely  related  to  the  time  of  the  killing 
as  to  make  it  practically  a  part  of  the  killing. 

Appeal  from  Circuit  Court,  Neshoba  Coun- 
ty;  A.  J.  McLaurln,  Judge. 

Pet  Molpbus  was  convicted  of  murder,  and 
he  appeals.    AlBrmed. 

Earl  Richardson,  of  PhUadelphia,  M.  W. 
Rldy,  of  Meridian,  Paul  Dees,  of  PhUadel- 
phia, and  Robt  B.  Mayes  and  Clayton  D. 
Potter,  both  of  Jackson,  for  appellant. 
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H.  a  Holden,  Asst  Atty.  Gen.,  for  the 
State. 

'  ETHRIDGE,  J.  Pet  Molphua  wag  Indict- 
ed, tried,  and  convicted  for  the  murder  of 
Robert  Owen,  and  sentenced  to  the  peniten- 
tiary for  his  natural  life,  and  appeals  from 
Buch  Judgment  and  assigns  for  error  the  fol- 
lowing: First,  the  court  erred  In  refusing 
each  and  every  one  of  appellant's  instruc- 
tions found  in  the  record  marked  refused; 
second,  the  court  erred  In  granting  each  and 
every  Instruction  received  by  the  state,  and 
especially  instruction  No.  6  by  the  state; 
third,  the  court  erred  in  excluding  the  evi- 
dence offered  by  the  appellant  on  objection 
by  the  state,  and  especially  when  the  appel- 
lant offered  to  show  overtures  for  peace  made 
•by  him  to  the  deceased.  The  killing  took 
place  on  the  gallery  of  Land's  store  about 
10  miles  east  of  Philadelphia,  Miss.,  in  Ne- 
shoba county,  and  was  witnessed  by  two 
eyewitnesses  from  the  beginning,  and  by  an- 
other from  the  first  shot 

In  front  of  this  store  was  situated  mail 
1)0X08  on  a  rural  route  at  which  both  Mol- 
phus  and  Owen  received  their  mall  and  mail- 
ed letters  and  packages.  According  to  the 
state's  witnesses  the  deceased  was  sitting  at 
the  comer  of  the  store  at  the  intersection  of 
the  south  and  east  galleries.  He  had  a  let- 
ter in  his  right  hand  and  was  looking  down- 
ward, and  Holphus  approached  from  the 
rear  end  of  the  east  gallery  to  within  a  few 
feet  of  where  Owen  was  sitting,  saw  his 
position,  and  began  to  fire  without  the  utter- 
ance of  a  word  and  at  a  time  when  the  de- 
ceased was  making  no  demonstration  toward 
him  or  looking  at  him.  Six  shots  were  fired, 
all  taking  effect,  one  striking  the  head  below 
the  left  ear  and  ranging  downward  into  the 
neck,  one  entering  the  left  shoulder  and  rang- 
ing down,  one  about  midway  of  the  upper  arm, 
and  one  about  the  elbow,  and  one  in  the  left 
side.  Owen  never  made  any  demonstration, 
according  to  the  state's  witnesses,  and  never 
uttered  a  word  except  to  cry  out,  "Oh!  Oh  I" 
or  some  similar  utterance.  When  Molphus 
tSinished  shooting  he  walked  off  of  the  gallery, 
crossed  the  road,  and  called  back  to  Jones,  a 
state's  witness,  to  phone  for  the  sheriff,  that 
he  would  give  up,  and  returned  to  his  home 
through  the  pasture  of  Mrs.  Ford.  Jones 
had  some  one  to  phone  the  sheriff  and  then 
went  to  a  neighbor's,  leaving  Owen  undisturb- 
ed as  be  fell.  When  the  neighbors  came  in 
they  straightened  Mr.  Owen  out,  searched 
his  person,  and  found  a  pocketknife  in  his 
pocket,  a  watch,  25  cents,  and  a  box  address- 
ed to  the  state  laboratory  at  Jackson,  Miss. 
The  letter  was  still  in  his  right  hand. 

Molphus  testified  in  his  own  behalf,  and 
testified  to  previous  difficulties  with  the  de- 
ceased and  that  threats  had  been  ciunmuni- 
cated  to  him  made  by  the  deceased,  and  states 
that  when  he  walked  up  on  the  gallery  and 


got  near  Owen  Owen  started  to  rise  and 
threw  his  right  hand  toward  his  hip  pocket, 
and  that  he  (Molphus)  thereupon  fired  upon 
Mr.  Owen  as  long  as  the  pistol  would  shoot 
to  save  his  own  life.  He  introduced  several 
witnesses  to  prove  the  threats  made  by  Mr. 
Owen  against  him  and  communicated  to  him 
ranging  as  far  back  as  January,  1918,  the 
shooting  taking  place  In  June,  1918,  said 
threats  continuing  up  to  about  two  weeks  be- 
fore the  killing.  Some  of  ibeae  witnesses  tes- 
tifying to  threats  made  by  Mr.  Owen  against 
Molphus  were  contradicted  by  members  of 
Ford's  family  as  to  their  presence  at  the  place. 
Ford's  home,  where  the  alleged  threats  were 
made.  They  also  testified  to  some  other 
threats  not  made  at  Ford's  residence  and  at 
which  only  the  witnesses  and  Owen  were 
present.  Molphus  also  offered  to  prove  that 
be  had  made  overtures  to  Mr.  Owen  for  a 
settlement  of  their  differences  on  a  peaceable 
basis,  having  sent  a  committee  of  neighbors  to 
induce  Mr.  Owen,  if  possible,  to  drop  their 
ill  feeling  and  to  live  as  neighbors,  and.  If 
he  would  not  agree  to  that,  to  make  a  proposi- 
tion of  having  a  committee  of  nelghlKtrs  to 
value  the  property  of  Molphus  and  of  Owen, 
and  that  he  (Molphus)  would  either  sell  or 
buy  on  such  valuations,  giving  Mr.  Owen  the 
option  first  to  buy  or  sell  at  such  valuations. 

The  evidence  offered  in  the  abs«ice  of  the 
Jury  shows  one  or  more  committees  approach- 
ed Mr.  Owen  with  sudi  propositions,  which 
he  rejected.  Bvldence  of  threats  made  by 
Mr.  Owen  at  such  times  against  Molphus  was 
admitted  by  the  court,  but  the  court  extduded 
the  overtures  of  peace  made  by  the  commit- 
tee, to  which  exception  was  taken. 

[1]  Taking  up  the  first  assignment  of  error : 
Hie  appellant  first  says  that  the  court  erred 
in  refusing  Instruction  No.  3  asked  for  by 
the  appellant  and  refused  by  the  court,  which 
reads  as  follows: 

"The  court  instructs  the  Jury  for  the  defend- 
ant that  the  Jury  should  accept  as  ao  estab- 
lished fact  tlat  Mr.  Owen  threatened  the  life 
of  the  defendant,  and  that  the  defendant  was 
advised  of  threats  made  by  Mr.  Owen." 

We  do  not  think  that  the  court  was  requir- 
ed to  Instruct  the  Jury  that  they  must  accept 
the  evidence  of  the  witness  as  to  the  threats 
as  being  true.  These  witnesses,  with  one  ex- 
ception, were  contradicted  as  to  some  of  the 
threats,  and  the  defendant  Invoked  the  prin- 
ciple of  law  in  his  instruction  that,  if  the 
Jury  believed  from  the  evidence  that  any  wit- 
ness had  willfully  and  corruptly  sworn  false- 
ly as  to  any  material  matter,  the  Jury  were 
authorized  to  disregard  the  testimony  of  such 
witneas  or  witnesses.  The  credibility  of  the 
evidence  Is  for  the  Jury,  and  this  principle  of 
law  invoked  by  the  defendant  operates  as  to 
his  own  witnesses  as  well  as  to  the  witnesses 
of  the  state.  There  is  a  direct  confilct  be- 
tween these  witnesses  and  other  witnesses 
for  the  «tate  aa  to  other  matters  in  issue. 
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and  the  Jiiiy  may  have  believed  tbat  such 
witnesses  were  testifying  falsely,  and.  If 
tbey  did  so  believe  from  the  evidence  and 
from  the  manner  and  appearance  of  the  wit- 
nesses, they  were  authorized  to  disbelieve 
ihelr  statements. 

[2]  It  Is  next  complained  that  the  court 
erred  In  refusing  Instruction  No.  2  for  the 
appellant,  which  reads  as  follows: 

"The  court  Instructs  the  jury  for  the  defend- 
anC  that  the  defendant  had  a  right  to  carry  a 
pistol  to  protect  himself  from  loss  of  life  or 
great  bodily  harm  at  the  hands  of  Mr.  Owen, 
providing  the  jury  believe  that  the  defendant 
reasonably  believed  that  there  was  danger  of 
such  threats  being  executed." 

The  court  gave  the  defendant  the  following 
Instruction: 

"The  court  charges  the  jury  at  the  request  of 
the  defendant  that  under  the  law  a  man  is 
justifiable  in  carrying  a  concealed  weapon  if 
his  life  has  been  threatened  and  be  has  a  good 
and  sufficient  reason  to  apprehend  a  serious 
attack  from  an  enemy,  and  if  you  believe  from 
the  testimony  in  this  case  that  Molphus'  life 
had  been  threatened  and  he  had  reason  to  ap- 
prehend a  serious  attack,  then  he  was  justified 
in  carrying  a  pistol." 

This  instruction  received  by  the  defendant 
was  certainly  all  he  could  ask.  The  defend- 
ant was  not  on  trial  for  carrying  a  concealed 
weapon,  and  the  court  was  not  required  to 
instmct  as  to  his  right  to  carry  a  weapon. 
Tbe  court  was  here  dealing  with  the  use  of 
the  weapon  and  the  lawfulness  of  the  use, 
and  not  with  the  lawfulness  of  its  being  car- 
ried. So  we  think  there  was  no  error  In  re- 
fusing the  Instruction  No.  2  above  set  out 
which  was  refused  by  the  court. 

[3]  It  Is  next  complained  that  the  court 
erred  In  refusing  the  appellant  the  following 
Instruction : 

"The  court  instmcts  the  jury  for  the  defend- 
ant that  when  a  man  threatens  the  life  of  »» 
other  be  puts  himself  in  a  po8lti9n  where  he 
whose  life  has  been  threatened  has  the  right 
to  kill  him  upon  the  first  appearance  of  danger, 
providing  the  party  threatened  reasonably  be- 
lieve at  the  time  of  the  killing  that  there  was 
imminent  danger  of  his  losing  his  life  at  the 
hands  of  him  who  has  threatened  him,  and  in 
deciding  whether  the  party  threatened  so  rea- 
sonably believed  the  jury  sboold  consider  the 
fact  that  hia  life  had  been  threatened." 

It  is  not  true  that  a  party  has  a  right  to 
kill  another  on  the  first  appearance  of  danger. 
The  rule  is  that  to  defend  on  alleged  threats 
and  apprehension  on  threats  there  must  be  a 
demonstration  by  the  party  making  the  threat 
which  would  induce  a  reasonable  man  to  be- 
lieve that  there  was  danger  of  snch  threat 
being  immediately  executed. 

It  is  urged  here  that  the  appellant  need  not 
wait  until  his  adversary  was.  on  equal  terms 
before  be  conunenced  firing ;  and  while  it  la 
tnw  tbat  h«  need  not  wait  until  his  adversary 


Is  on  equal  terms  before  firing,  yet  it  Is  true 
that  his  adversary  must  make  some  demon- 
stration or  overt  act  upon  which  a  reasonable 
belief  of  danger  might  be  predicated.  The 
inf^tmctlon  does  not  suffldently  state  this 
hypothesis,  and  the  Instructions  for  the  de- 
fendant given  by  the  court  fully  informed  the 
jury  of  his  right  to  act  upon  the  apparent 
danger,  and  also  their  right  to  consider  the 
threat  made,  if  they  believed  that  such  threat 
was  made. 

[4]  On  the  second  assignment  of  error  it  is 
insisted,  first,  that  the  court  erred  in  grant- 
ing Instruction  No.  6  given  to  the  state,  whidi 
reads  as  follows : 

"The  court  charges  the  jury  for  the  state 
that  mere  threats  alone  will  not  justify  one 
person  in  taking  the  life  of  another;  even 
though  the  jury  believe  from  the  evidence  that 
deceased  threatened  the  life  of  the  defendant, 
Pet  Molphus,  and  that  the  threats  were  com- 
municated to  him,  this  alone  would  not  justify 
the  defendant  in  taking  the  Ufe  of  deceased,  on- 
less  you  further  believe  from  the  evidence  that 
at  the  time  defendant  shot  the  deceased  he,  the 
deceased,  was  making  some  overt  act  toward 
the  defendant." 

It  is  contended  here  that  the  words  "overt 
act"  as  known  in  the  criminal  law  la  some 
demonstration  or  open  act  done  In  pursuance 
of  a  criminal  design,  and  it  Is  insisted  that  the 
act  in  Itself  may  have  been  Innocent  and  yet 
the  defendant  may  have  rightly  apprehended 
danger  because  of  the  threat. 

In  Hood  V.  State,  27  South.  643,  the  appel- 
lant was  refused  an  instruction  which  was  in 
the  following  language: 

"That  the  design,  real  or  apparent,  to  kill 
the  defendant  or  to  do  him  some  great  personal 
injury,  and  the  danger,  real  or  apparent,  of  the 
execution  of  such  design  by  the  deceased  to 
cause  the  killing,  must  be  manifested  by  some 
overt  act,  conduct,  or  behavior  of  the  deceased 
at  the  time  of  the  killing,  indicating  to  the  de- 
fendant. Hood,  situated  as  he  was,  such  design 
and  danger;  but  what  show  such  design,  real  or 
apparent,  or  such  danger,  real  or  apparent,  are 
not  matters  of  law  for  the  court  to  decide,, but 
are  matters  of  fact,  determined  by  the  jury  ac- 
cording to  all  the  evidence  in  the  case.  No 
exact  definition  of  an  'overt  act'  can  be  given. 
It  may  be  a  motion,  a  gesture,  conduct,  or 
demonstratioD^  or  anything  else  whfch  evidenc- 
es reasonably  a  present  design  to  take  the  life 
of  the  defendant  or  to  do  him  great  bodily 
harm.  Trifles  light  as  air  when  viewed  alone 
may  become  fraught  with  deadly  meaning  when 
viewed  in  connection  with  all  the  preceding 
facts  disclosed,  and  with  all  the  evidence  in 
the  case." 

And  the  court  In  passing  Upon  the  case 
held  that  this  instruction  was  proper.  It 
will  be  seen  from  this  Instruction  that  the 
language: 

"No  exact  definition  of  an  'overt  act*  can  be 
given.  It  may  be  a  motion,  a  gesture,  conduct, 
or  demonstration,  or  anything  else  which  evi- 
dences reasonably  a  present  design  to  take  the 
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life  of  the  defendant  or  to  do  him  great  bodily 
harm.  Trifles  light  as  air  when  viewed  alone 
may  become  franght  with  deadly  meaning  when 
Tiewed  in  connection  with  all  the  preceding 
facts  disclosed,  and  with  all  the  evidence  in 
the  case" 

— ^indicates  that  the  words  "overt  act"  as 
used  in  this  Instruction  do  not  indicate  that 
the  overt  act  must  be  for  a  criminal  purpose. 
In  the  case  of  State  v.  Williams,  46  Ia. 
Ann.  709,  15  South.  82,  it  is  said: 

TTbe  mere  fact  of  going  to  the  place  where 
the  accused  lived  and  seeking  an  explanation 
from  him  does  not  in  itself  constitute  such  an 
act  of  hostility  as  would  justify  the  taking  of 
human  life.  In  order  to  constitute  the  overt 
act  or  hostile  demonstration  that  would  Justify 
the  taking  of  human  life,  there  must  be  some 
demonstration  made  by  deceased  against  ac- 
cused as  to  impress  upon  the  latter  that  be  was 
In  imminent  danger  of  liia  life,  or  some  great 
bodily  barm. 

"In  some  instances  the  extent  of  the  overt 
act  whiqh  would  induce  the  accused  to  act  in 
his  self-defense  is  measured  by  the  character 
of  the  deceased  for  a  violent,  quarrelsome,  dan- 
gerous, and  turbulent  disposition,  notorious  in 
Uie  community  or  known  to  the  accused." 

In  Words  and  Phrases  (O.  S.)  voL  6,  p. 
6128,  we  find  tlie  following  definition  of  the 
words  "overt  act" : 

"The  overt  act  of  the  deceased  Justifjrlng  an- 
other person  in  the  exercise  of  the  tight  of 
«elf-defense  is  a  hostile  demonstration  of  a 
character  to  create  a  belief  in  such  person  that 
he  was  about  to  lose  his  life  or  suffer  great 
bodily  harm  at  the  hands  of  the  deceased;  and 
this  belief  could  have  been  entertained  honestly 
by  accused,  though  deceased  did  not  strike,  or 
come  within  striking  distance  of  him.  State  v. 
Frontenot,  23  So.  634,  635,  60  La.  637.  60  Am. 
St.  Rep.  465." 

We  do  not  think  the  Jury  were  misled  by 
this  instruction  as  to  the  appellant's  right  to 
act  upon  the  demonstration  considered  in  the 
light  of  the  evidence  as  to  threats.  The  in- 
structions In  the  case  given  on  behalf  of  the 
defendant,  we  tliink,  informed  the  Jury  fully 
as  to  the  extent  of  his  right  under  the  law, 
and  there  is  no  reversible  error  in  the  in- 
struction. 

[C]  The  third  assignment  of  error  is  the 
one  prindpally  relied  upon  by  the  appellant 
for  a  reversaL  It  is  earnestly  insisted  that 
the  overtures  of  peace  made  by  the  appellant 
to  Mr.  Owen  should  have  been  admitted  to  the 
Jury.  There  is  some  authority  to  the  effect 
that  this  may  be  considered  in  determining 
the  question  of  malice  as  bearing  on  the  state 
of  mind  of  the  defendant  at  the  time,  but  the 
rule  is  that  such  overtures  or  efforts  of  peace 
are  not  admissible  unless  it  is  so  intimately 
connected  with  the  killing  as  to  indicate  the 
state  of  the  defendant's  mind  at  the  time  of 
the  homicide.  It  must  either  be  a  part  of  the 
res  gestae  or  so  closely  related  to  the  time  of 


the  killing  as  to  make  it  practically  a  part  of 
the  transaction.  The  rule  stated  in  'Eac  of 
Evidence,  vol.  6,  pp.  763,  764,  is  as  followa: 

"The  defendant's  previous  expressions  of 
his  fear  of  the  deceased  and  his  desire  to  avoid 
a  difficulty  with  him  are  not  admissible  in  his 
behalf,  unless  part  of  the  res  gestae.  Such  ex- 
pressions have,  however,  been  held  admissible 
as  declarations  of  mental  condition  when  made 
such  short  time  previous  as  to  indicate  the 
state  of  the  defendant's  mind  at  the  time  of 
the  homicide. 

"Generally  the  defendant's  previous  efforts 
to  induce  a  third  person  to  effect  a  reconcilia- 
tion between  himself  and  the  deceased,  or  an 
amicable  settlement  of  their  difficulties,  are  not 
admissible  in  his  behalf,  but  this  is  largely  de- 
pendent upon  the  facts  of  the  particular  case." 

In  the  case  before  us  the  efforts  of  peace 
were  made  several  months  before  the  killing 
occurred,  and,  in  our  opinion,  are  too  remote 
to  have  any  bearing  on  the  mental  attitude  of 
the  defendant  at  the  time  of  the  killing.  In- 
deed it  may  have  been  that  when  the  over- 
tures were  rejected  that  the  defendant  formed 
the  design  to  kill  the  deceased.  The  evidence 
does  not  show  any  effort  at  reconciliation  at 
or  near  the  time  of  the  killing  so  as  to  bring 
the  evidence  within  the  rule  contended  for  by 
the  appellant.  It  seems  from  the  authorities 
that  a  majority  of  the  courts  that  have  pass- 
ed upon  the  question  hold  that  it  is  not  ad- 
missible at  all,  being  in  the  nature  of  a  self- 
serving  act  or  declaration.  But  the  Texas 
court  has  declared  the  doctrine  that  such  evi- 
dence is  admissible  if  near  enou^  the  time 
of  the  difficulty  to  make  it  appear  a  part  of 
the  difficulty.  We  do  not  hold  that  cases 
may  not  exist  where  such  evidence  would  be 
recrived,  but  we  hold  in  the  present  case 
that  the  overtures  towards  peace  were  too 
remote  from  the  time  of  the  killing  to  make 
it  admissible. 

It  follows  frran  what  we  have  said  that 
the  Judgment  of  the  lower  court  will  be  af- 
firmed. 

Affirmed. 

(IM  Uta*.  MD) 
CULLEY  V.  RHODES.     (No.  21326.) 

(Supreme   Court   of   Mississippi,   Division   B. 
Feb.  21,  1921.) 

(ByVahfu  iy  the  Court.) 

I.  Wills  <S=>439,  601(1)— Prime  object  of  oos- 
stniotlon  Is  to  determine  Intent;    devise  to 
wife  and  children  fcr  support  and  education 
held  la  fee  simple. 
In  the  construction  of  a  danse  in  a  wfl] 
the  prime  object  is  to  determine  the  true  inten- 
tion of  the  testator,  and  where  one  of  the  pro- 
visions of  a  will  is  "Jackson  Homestead  to  wife 
&  her  4  children  for  support  and  education," 
Iteld,  that  this  provision,  when  taken  with  the 
whole  will,  manifests  the  intention  of  the  tes- 
tator to  vest  in  the  wife  and  four  minor  chil- 
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dren   the  tee-simple   title,   without  limitation 
npoD  the  power  of  sale. 

2.  Infants  «=989— Return  of  procee*  showing 
service  on  Infant  and  on  mother  and  guard- 
ian suffldent. 

A  return  on  process  showing  that  it  has 
heen  served  on  a  minor  defendant  by  delivering 
to  him  a  true  copy  of  the  writ,  and  also  by  de- 
Uvering  a  true  copy  of  the  writ  to  the  mother 
and  guardian  of  the  minor,  complies  with  the 
requirements  of  section  3929,  Code  of  1906 
(Hemingway's  Code,  $  2936),  providing  that 
process  on  an  infant  defendant  shall  be  served 
on  him  personally  and  npon  his  father,  mother, 
or  guardian,  if  he  have  any  in  the  state. 

3.  Jndlelal  sales  <S=93I  (2)— Partition  «s»I06— 
Cannot  be  confirmed  In  vacation  when  bona 
fldo  protest  fVed;  objections  held  to  prevent 
oonflrmatlon,  though  based  on  matters  adju- 
dicated by  deorea  for  sale. 

A  chancellor  is  without  power  to  confirm  in 
vacation  a  Judicial  sale,  where  a  bona  fide  pro- 
test against  the  confirmation  la  filed  by  one  of 
the  parties  in  interest. 

Appeal  from  Chancery  Court,  Hinds  Coun- 
ty ;  L.  F.  Easterlli^,  Chancellor. 

Suit  by  Mrs.  Cora  B.  Rhodes  against  Myr- 
tle Rhodes  and  others.  From  a  decree  con- 
firming a  commissioner's  report  of  sale,  Per- 
cy Culley,  guardian  ad  litem  of  the  minor 
defendants,  ai^als.  Reversed  and  re- 
manded. 

Green  &  Green,  of  Jackson,  for  appellant. 
E.  W.  Patrick,  of  Jackson,  for  appellee. 

W.  H.  COOK,  J.  Mrs.  Cora  E.  Rhodes,  ap- 
pellee, filed  a  bill  In  the  chancery  court  of 
Hinds  county  against  Myrtle  Rhodes,  Eliza- 
beth Rhodes,  Edna  Rhodes,  and  A.  Ii.  D. 
Rhodes,  Jr.,  her  minor  children,  seeking  a 
sale  for  partition  of  certain  real  estate,  and 
from  the  decree  confirming  the  commission- 
er's report  of  sale  Percy  Culley,  guardian 
ad  litem  of  the  minor  defendants,  prosecutes 
this  appeal. 

The  bill  filed  by  appellee  alleges,  in  sub- 
stance, that  on  the  1st  day  of  January,  1918, 
A.  Ii.  D.  Rhodes,  a  resident  of  Jackson,  Miss., 
died  testate  and  his  will  was  afterwards  duly 
admitted  to  probate  In  the  chancery  court  of 
Hinds  county ;  that  at  the  time  of  the  death 
of  the  said  Rhodes  he  was  the  owner  in  fee 
simple  of  a  iwrticnlaily  described  residence 
'  and  lot  In  the  city  of  Jackson,  and  that  under 
the  terms  of  said  will  the  fee-simple  title  to 
said  property  passed  to  appellee  and  the 
minor  defendants  as  tenants  in  common,  and 
that  they  were  the  owners  of  said  property 
In  fee  simple,  each  of  them  owning  an  undi- 
vided one-flfth  interest  therein;  that  com- 
plainant, appellee,  expected  to  move  away 
from  Jackson,  and  if  the  property  should  be 
rented  It  would  not  return  an  adequate  in- 
C(Hne  after  payment  of  taxes,  insurance,  and 


repairs;  that  the  property  Is  not  susceptible 
of  partition  in  kind ;  that  the  complainant 
{ is  without  funds  to  give  said  minor  defend- 
ants the  proper  educational  advantages ;  and 
that  it  Is  for  the  best  Interest  of  all  the  par- 
ties that  a  sale  be  made  in  order  that  the 
funds  may  be  utilized  in  the  education  of  the 
defendants. 

Upon  the  filing  of  the  bill  process  was  is- 
sued for  the  minor  defendants,  which  was 
returned  executed  thus: 

"I  have  this  day  executed  the  within  writ 
personally  on  the  within-named  defendants,  to 
wit,  Myrtle  Rhodes,  Elizabeth  Rhodes,  Edna 
Rhodes,  and  A.  L.  D.  Rhodes,  Jr.,  all  of  whom 
are  minors,  by  delivering  to  each  of  them  a 
true  copy  of  this  writ,  and  further  executed  by 
delivering  a  true  copy  of  this  writ  to  Mrs.  Cora 
E.  Rhodes,  for  each  of  the  above-named  mi- 
nors, as  the  mother  and  guardian  of  said  mi- 
nors.   This  the  19th  day  of  December,  1919." 

At  the  January,  1920,  term  of  court  and 
on  the  6th  day  of  January,  a  decree  was 
made  adjudicating  tbat  complainant  and  re- 
spondents were  tenants  in  common  of  the 
property  and  decreeing  a  sale  thereof,  and 
appointing  a  commissioner  to  make  the  sale 
upon  terras  and  notice  therein  fixed,  and  di- 
recting the  commissioner  to  sell  said  property 
on  January  17tb,  and  to  report  the  sale  to 
the  court  on  the  18th  day  of  January. 
Thereafter  during  the  term  of  court,  and  on 
the  27th  day  of  January,  the  commissioner 
filed  a  report  of  the  sale,  which  set  forth  that 
the  property  had  been  advertised  and  offered 
for  sale  In  accordance  with  the  terms  of  the 
decree  of  the  court,  and  that  the  same  had 
been  struck  off  to  the  highest  and  best  bid- 
der, but  the  terms  of  the  sale  had  not  been 
complied  with  and  the  purchase  money  had 
not  been  paid,  and  praying  that  a  resale 
of  .<!ald  property  be  ordered. 

Thereupon  appellee,  complainant,  filed  a 
petition  reciting  the  former  decree  of  the 
court  ordering  a  sale  for  the  property,  and 
praying  for  the  appointment  of  a  guardian  ad 
litem  to  protect  the  interest  of  said  minors 
upon  the  sale  and  confirmation  thereof,  and 
a  decree  was  made  appointing  the  appellant 
as  such  guardian  ad  litem.  On  the  same 
day  complainant  filed  a- petition  for  a  resale 
of  the  property  against  the  said  minors  and 
the  guardian  ad  litem.  This  petition  set 
forth  the  former  decree,  the  appointment  of 
the  commissioner,  the  former  sale  and  the 
report  of  the  proceedings  thereunder,  and 
prayed  for  a  resale  of  the  property  and  also 
for  process  for  respondents.  No  additional 
process  was  Issued,  but  the  guardian  ad  litem 
appeared  and  filed  an  answer  admitting  the 
former  decree  and  proceedings  thereunder, 
and  admitting  that  a  resale  should  be  ordered 
to  be  reported  In  vacation.  Thereupon,  on 
January  27th,  there  was  a  further  decree  and 
order  of  resale  directing  that  the  property  be 
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sold  on  the  7th  day  of  rebruary,  after  giv- 
ing ten  days*  notice  of  the  time,  terms,  and 
place  of  sale,  anointing  a  commissioner  to 
make  the  sale,  and  farther  providing  for  a 
confirmation  of  au<^  sale  on  the  0th  day  of 
February,  In  vacation.  In  the  following  lan- 
guage: 

"It  is  farther  ordered  that  tald  complainant 
and  said  defendant49  shall  take  notice  that  on 
the  said  9th  day  of  February,  1920,  a  motion 
to  confirm  the  report  of  said  commissioner  and 
to  ratify  and  approve  the  sale  of  said  property 
win  be  heard  by  the  chancellor  in  vacation  at 
the  courthouse  of  said  county  in  the  dty  of 
Jackson,  and  that  said  complainant  and  said 
defendants  are  hereby  required  to  appear  then 
and  there  to  show  cause,  if  any  they  can,  at 
the  last-mentioned  time  and  place,  why  said 
sale  should  not  be  confirmed." 

The  commissions  at  once  advertised  the 
sale  to  be  held  on  the  7th  day  of  February,  as 
provided  In  the  decree,  and  upon  the  0th  day 
of  February  he  filed  a  report  thereof.  The 
guardian  ad  litem  appeared  and  filed  objec- 
tions to  the  confirmation  of  this  report  upon 
two  grounds:  First,  that  under  the  terms  of 
the  will  of  the  said  A.  L.  D.  Rhodes,  deceas- 
ed, the  said  minors  were  the  sole  owners  of 
said  property  and  the  complainant  was  not 
a  tenant  In  common  with  said  minors;  that 
the  property  la  held  In  trust  by  the  complain- 
ant and  that  there  Is  a  limitation  on  the  sale 
of  said  property  until  the  minors  reach  ma- 
jority, and  that  propCT  notice  of  the  motion 
for  confirmation  had  not  been  given ;  second, 
that  the  will  filed  for  probate  and  recorded 
had  been  altered  and  was  therefore  invalid. 
A  copy  of  the  will  was  filed  as  an  exhibit 
to  the  petition  and  objections  of  the  gnar- 
dlan  ad  litem. 

Thereupon  the  court  entered  a  decree  con- 
firming the  sale,  which  recites  In  part: 

"All  parties  being  In  eonrt  and  the  gnard- 
ian  ad  litem  having  filed  petition  and  spedfica- 
tions  of  objections,  and  the  court,  after  hearing 
his  petition  and  spedfirations  of  the  objection 
thereto,  is  of  the  opinion  that  the  said  prop- 
erty brought  a  fair  price  and  that  said  sale 
should  be  confirmed." 

This  decree  thereupon  confirmed  the  report 
of  sale  and  provided  that  the  purchaser 
should  not  pay  over  the  purchase  price  until 
the  case  could  be  appealed  to  the  Supreme 
Court  for  the  purpose  of  settling  the  Inter- 
ests of  the  parties  concerned. 

[1]  That  portion  of  the  will  In  question  un- 
der which  complainant  dalms  title  to  an  In- 
terest In  this  property  as  tenant  in  common 
with  her  minor  children,  and  which  we  are 
called  upon  to  construe,  Is  as  follows: 

"Jackson  Homestead  to  wife  &  her  4  children 
shall  go  to  my  wife  &  her  4  ddldren  for  sup- 
port and  education.  Mary  to  have  a  support 
BO  long  as  she  remains  single,  so  likewise  the 
other  minor  children  &  wife.  Wife  shall  have 
the  right  to  lease  or  rent  the  real  estate  of 


the  minor  children  so  long  as  she  remains  un- 
married, and  the  proceeds  used  In  support  of 
hers  and  my  minor  children,  the  proceeds  to 
them  till  of  age  as  also  the  property  as  stated." 

The  prime  object  to  be  sought  In  constru- 
ing this  will  Is  to  determine  the  true  Inten- 
tion of  the  testator,  and  while  the  entire  doc- 
ument Is  unsklllfully  drawn  and  the  language 
thereof  Is  Involved  and  confusing,  we  think 
the  Intention  of  the  testator  In  reference  to 
the  "Jackson  Homestead"  Is  reasonably  dear 
when  the  whole  will  is  taken  together.  It 
was  manifestly  the  purpose  and  Intention  of 
testator  that  this  homestead  should  descend 
to  his  wife  and  minor  children  for  the  pur- 
pose of  providing  in  some  measure  for  their 
support  and  for  the  education  of  his  minor 
children,  and  we  do  not  think  it  was  Intended 
to  create  a  trust  destructive  of  the  right  of 
alienation.  IMa  property,  from  Its  very  na- 
ture, will  rapidly  deteriorate  In  value;  the 
house  Is  In  a  bad  state  of  repair;  the  bene- 
ficiaries are  without  means  to  make  these  re- 
pairs; the  rents  are  Insuffldent  to  maintain 
the  property  and  to  provide  anything  for 
support  or  education  of  the  minors;  and  If 
this  provision  of  the  will  is  so  construed  as 
to  defeat  the  power  of  alienation  the  mani- 
fest purpose  and  Intention  of  the  testator 
will  probably  be  entirely  defeated.  That  con- 
struction of  this  provision  should  be  adopt- 
ed which  will  carry  out  the  clearly  expressed 
intention  of  the  testator,  and  we  condude 
that  the  provision  "Jackson  Homestead  to 
my  wife  &  her  4  children"  vesta  them  with 
a  fee-simple  title  as  tenants  In  common,  and 
that  there  Is  no  limitation  upon  the  power 
of  sale  of  the  property. 

[2]  It  Is  next  assigned  as  error  that  the 
summons  for  the  minor  defendants  was  Im- 
properly served  and  the  return  thereon  Is 
Insuflldent  to  predicate  Jurisdit:tlon  of  the 
minors.  There  Is  no  merit  In  this  contention. 
The  process  was  executed  by  delivering  to 
each  of  the  minors  a  true  copy  thereof  and 
further  by  delivering  a  true  copy  to  Mrs. 
Cora  E.  Rhodes  for  each  of  said  minors  as 
the  mother  and  guardian  of  said  minors. 
This  was  an  exact  compliance  with  section 
3029,  Code  of  1906  (section  2036,  Heming- 
way's Code),  providing  how  summons  shall  be 
served  upon  minor  defendants,  and  the  serv- 
ice was  sufficient. 

[3]  It  Is  next  Insisted  that  there  was  no 
right  of  conflrmaticm  of  this  sale  In  vacation, 
for  the  reason  that  the  court  was  without 
authority  to  fix  by  the  decree  a  time  for  con- 
firmation In  vacation  without  complying  with 
the  statute  requiring  the  service  of  process, 
and  for  the  further  reason  that  there  was 
filed  a  bona  fide  contest  of  the  confirmation. 

The  statutory  authority  for  confirmation 
of  reports  of  sale  made  In  vacation  to  the 
chancellor  Is  found  In  section  657,  Code  of 
1906  (section  419,  Hemingway's  Code),  pro- 
viding: 
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'Reports  of  Bales  or  leaaei  or  of  partition  in 
kind,  where  there  is  no  contest,  may  be  made 
In  Tacation  to  the  chancellor,  and  npon  five 
days'  notice  to  the  parties  and  the  purchaser 
or  lessee  of  the  time  and  place  of  hearing  the 
application  therefor,  or  upon  such  pnblication 
for  any  of  the  interested  parties  who  may  be 
nonresidents  of  this  state,  or  who  cannot  be 
found  npon  diligent  inquiry,  as  is  required  for 
nonresident  or  absent  defendants  in  chancery, 
may  be  confirmed  by  him." 

In  the  case  of  George  t.  Wood,  94  Miss. 
268,  49  Soutb.  147,  this  section  was  before 
the  conrt  for  Gonstniction,  and  there  tbe 
coart,  speaking  throngb  Justloe  Fletcher, 
said: 

"We  think  the  conrt  was  without  power  to 
confirm  this  sale  in  vacation,  since  one  party 
bi  interest  had  filed  a  protest  against  the  confir- 
mation. It  is  said,  however,  that  the  contest 
must  be  a  real  one,  one  which  presents  some 
substantial  reason  why  the  ssle  should  not  be 
confirmed,*  and  that  the  protest  filed  in  this  case 
is  frivolous,  and  not  such  a  contest  as  the  stat- 
ute contemplates.  Bat  the  protest  alleges  a 
gross  inadequacy  of  price,  and  this  charge,  if 
sustained  by  proof,  would  furnish  ground  for 
the  chancellor,  in  the  exercise  of  a  sound  dis- 
cretion, to  order  a  resale.  We  cannot  bold  that 
a  bona  fide  contest,  within  the  meaning  of  the 
statute,  was  not  presented  by  this  protest." 

It  Is  likewise  Insisted  here  that  tbe  con- 
test filed  by  tbe  guardian  ad  litem  was  not 
snch  a  contest  as  the  statute  contemplates, 
for  the  reason  that  the  question  raised  by 
the  contest  bad  been  adjudicated  In  the  origi- 
nal decree  ordering  the  sale.  Since  the  inter- 
ests of  minor  defendants  are  here  InTolved, 
we  cannot  assent  to  this  view.  It  was  the 
doty  of  this  guardian  to  protect  the  Inter- 
est of  the  minors  at  each  step  of  the  pro- 
ceedings, and  the  proper  determination  of 
the  respective  rights  of  the  parties  to  the 
property  sold  was  of  great  importance  to 
than.  Its  lmix>rtance  is  admitted  by  the 
statement  In  the  brief  of  coimsel  for  appel- 
lee that  this  case  has  been  brought  to  this 
court  principally  for  the  purpose  of  securing 
a  decision  of  tbe  very  question  raised  by  the 
guardian  ad  litem  In  this  contest.  The  very 
basis  of  ccsnplainant's  tttie  to  an  Interest  In 
this  property  is  attacked  In  this  contest, 
and  while  It  Is  true  that  the  original  decree 
directing  the  sale  of  the  pr<H)erty  adjudicat- 
ed that  complainant  was  the  owner  of  an 
undivided  one-flfth  Interest  therein,  this  de- 
cree directing  the  sale  of  said  property  for 
partition  Is  Interlocutory  (Gllleylen  v.  Mar- 
tin, 73  Miss.  701,  19  South.  482),  and  "Inter- 
locutory orders  and  decrees  made  by  th^ 
conrt  In  a  suit  for  partition  are  under  the 
absolute  control  of  the  court,  and  at  any 
time  before  the  final  decision  may  be  modi- 
fied and  reversed"  (Sweatman  t.  Dean,  86 
Miss.  646,  88  South.  232). 

We  cannot  say  that  this  contest  which 
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raised  the  question  of  oomidalnant's  rights 
and  interest  in  the  property  was  not  a  bona 
fide  contest  within  the  meaning  of  the  stat- 
ute, and  therefore,  since  this  protest  was 
filed  on  behalf  of  these  minor  defendants,  we 
think  the  court  was  without  power  to  confirm 
this  sale  In  vacation. 

The  confirmation  of  the  sale  Is  further  at' 
tacked  upon  the  ground  that  the  decree  of 
the  court  fixing  a  time  in  vacation  for  on- 
flrmation  was  not  a  compliance  with  section 
657,  Code  of  1906  (section  419,  Hemingway's 
Code),  providing  for  five  days'  notice  to  the 
parties  and  the  purchaser  of  the  time  and 
place  of  hearing  the  application  for  confirma- 
tion, and  especially  where,  as  in  the  instant 
case,  only  two  days  after  the  date  of  the 
sale  Is  allowed.  This  raises  a  serious  ques- 
tion and  one  which  Is  not  free  from  diffi- 
culty, but  since  this  case  must  be  reversed  for 
the  error  already  discussed,  it  is  unnecessary 
to  decide  this  question  in  disposing  of  this 
case,  and  we  expressly  pretermit  a  decision 
of  this  question  until  it  may  be  squarely 
presented  and  fully  argued. 

We  do  not  think  there  Is  merit  In  any  of 
the  other  assignments  of  error,  but  for  the 
error  herein  Indicated  the  decree  confirming 
the  report  of  sale  is  reversed  and  the  cause 
remanded  to  be  proceeded  with  in  term  time. 

Reversed  and  remanded. 


(!»  IUbb.  6HS) 

MOBILE  &  0.  R.  CO.  V.  BOARD  OF  SUPRS 
OF   WAYNE  COUNTY.    (No.  21585.) 

(Supreme  Court  of  Mississippi,  Division  B. 
Feb.  21,  1921.) 

(ByUabu*  ly  the  Court.) 

Taxation  «=>493(3)— Taxpayer  not  required  to 
appeal  from  assessment  until  finally  approved 
by  State  Tax  Commission. 
Under  chapter  185,  Laws  of  1918,  the  own- 
er of  property  assessed  for  taxation  may  ap- 
peal from  the  assessment  finally  approved  by 
the  State  Tax  Commission,  and  he  is  not  re- 
quired to  appearTtntil  this  time. 

Appeal  from  Circuit  Court,  Wayne  County ; 
R.  W.  Heidelberg,  Judge. 

Objections  by  the  MobUe  &  Ohio  Railroad 
Company  against  assessments  heard  by  the 
Board  of  SupervlsoFS  of  Wayne  County. 
From  a  Judgment  of  the  drcnlt  court  dis- 
missing the  railroad  company's  appeal  from 
the  action  of  the  board  approving  the  assess- 
ments, such  company  appeals.  Reversed  and 
remanded. 

Carl  Fox  and  B.  C.  Beckett,  both  of  St. 
Louis,  Mo.,  and  J.  M.  Boone,  of  Corinth,  for 
appellant. 

L.  K.  Saul,  of  Waynesboro,  and  W.  J. 
Pack,  of  Laurel,  for  appellee. 
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SAM  C.  COOK,  P.  J,  Tills  Is  an  appeal 
from  a  judgment  of  the  circuit  court  of 
Wayne  county  dismissing  the  railroad's  ap- 
peal to  the  circuit  court  from  the  action  of 
the  board  of  supervisors  at  Its  September 
meeting,  1919,  when  the  board  of  supervisors 
finally  equalized  and  completed  the  assess- 
ment rolls. 

A  large  quantity  of  timber  on  appellant's 
lands  lying  in  Wayne  county,  Miss.,  was 
assessed  against  the  appellant  by  the  county 
tax  assessor,  and  the  appellant  filed  Its  ob- 
jections thereto,  as  required  by  section  7  of 
chapter  135,  Laws  of  1918,  and  was  granted 
a  hearing  thereon,  at  the  July  meeting.  The 
board  approved  the  assessment  rolls  without 
granting  the  appellant  any  relief,  and  ordered 
that  the  recapitulations  be  transmitted  to  the 
State  Tax  Commission,  as  required  by  section 
8.  No  specific  order  or  reference  in  the  gener- 
al order  was  made  to  appellant's  objections. 
The  objections  remained  on  file  and  were 
preserved  with  the  nil.  When  the  board  met 
at  the  September  term  the  instructions  from 
the  State  Tax  Commission  provided  for  in 
section  9  of  the  statute  had  not  been  received, 
and  the  board  ordered  an  adjourned  meeting 
for  the  18th  day  of  September  for  the  express 
purpose  of  revising  the  rolls  in  compliance 
with  the  instructions  of  the  State  Tax  Com- 
mission, as  required  by  section  9.  At  that 
meeting,  although  its  objections  filed  at  the 
July  meeting  were  on  file,  the  appellant  took 
the  precaution  of  filing  objections  anew,  mak- 
ing the  objections  filed  at  the  July  meeting 
a  part  of  its  petition  to  this  adjourned  meet- 
ing of  September  18th.  The  board  of  super- 
visors specifically  passed  upon  the  objections 
so  filed  and  denied  the  relief  sought,  and  ap- 
proved the  assessment  of  timber  against  ap- 
pellant which  had  been  made  by  tlie  tax 
assessor. 

The  board  spread  upon  its  minutes  its 
order  of  approval  of  the  rolls,  and  thereupon 
within  five  days  from  the  adjournment  of  the 
meeting  appellant  appealed  to  the  circuit 
court,  filing  its  appeal  bond  on  September 
20,  1919. 

At  the  January  term  of  the  circuit  court  of 
Wayne  county,  the  county  filed  a  special  plea 
of  res  adjudlcata,  that  the  general  order  of 
the  board  of  supervisors  at  its  July  meeting 
approving  the  roll  was  a  final  adjudication  of 
the  protests  and  objections  of  the  Mobile  & 
Ohio  RaUroad  Company  which  were  then  on 
file.  To  this  plea  the  Mobile  &  Ohio  Rail- 
road Company  demurred  on  the  grounds: 
(1)  That  the  general  order  of  the  board  of 
supervisors  at  the  July  meeting  was  not  a 
final  order  with  reference  to  the  assessment 
roll  BO  as  to  authorize  an  appeal  therefrom ; 
and  (2)  that  no  special  adjudication  of  the 
protests  and  objections  of  the  Mobile  &  Ohio 
Railroad  Company  was  made  by  the  board  at 
its  July  meeting,  but  that  they  lay  in  abey- 


ance until  its  final  hearing  after  instmctions 
were  received  under  section  9  of  the  statute 
from  the  State  Tax  Commission;  and  (3)  that 
the  Mobile  &  Ohio  RaUroad  Company  had  a 
right  to  appeal  after  the  rolls  were  finally 
completed  by  the  board  of  supervisors  in 
accordance  with  instructions  of  the  Tax  Com- 
mission under  section  9,  as  this  was  in  truth 
and  in  fact  the  only  final  approval  of  the 
assessment  roll  by  the  board. 

This  demurrer  was  overruled  and  the  cause 
dismissed,  and  hence  the  appeal  to  this  court. 

nils  appeal  presents  a  construction  of 
chapter  135,  Iaws  of  1918.  The  question  for 
our  decision  is:  When  do  the  assessment  rolls 
become  a  final  judgment  against  the  owner 
of  lands?  Must  the  owner  of  taxable  prop- 
erty appeal  from  the  action  of  the  board  of 
supervisors  equalizing  the  assessment,  or 
must  he  await  the  action  of  the  State  Tax 
Commission?  In  other  words,  when  is  the 
final  Judgment  rendered  against  the  property 
of  the  taxpayer? 

It  seems  to  us  that  the  statutory  scheme 
makes  the  State  Tax  Commls8l<Hi  the  final 
arbiter,  and  the  taxpayer  must  await  the 
final  judgment  of  the  Commission.  Then, 
and  not  untU  then,  may  the  taxpayer  appeal 
to  the  court  The  State  Tax  Commission  may 
raise  or  lower  the  assessment  made  by  the 
assessor  and  approved  by  the  board  of  super- 
visors, or,  as  in  this  Instance,  the  Commis- 
sion may  approve  the  action  of  the  county 
board  of  supervisors. 

We  believe  that  the  lower  court  was  in 
error  in  dismissing  the  appeal  by  sustaining 
the  demurrer.  The  appellant  waa  entitled  to 
a  hearing. 

Reversed  and  remanded. 


(miciM.  844) 
SCARBROUGH   v.   MoADAMS   CONSOL. 
SCHOOL  DiST.    (No.  21587.)* 

(Supreme   Oonrt   of   Mississippi,    Division    B. 
Feb.  21,  1921.) 

(8vllahu$  bj/  the  Cowrt.) 

1.  Statutes  «=>96( I)— Consolidated  school  Is 
"common  school"  controlled  by  general  laws 
within  provision  as  to  local  laws. 

A  consolidated  school  is  a  common  aebool 
in  the  constitutional  sense  and  is  controlled  by 
the  general  laws  of  the  state. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Common 
School.] 

2.  Statutes  d=>96(5)— Special  act,  authorizing 
bond  Issue  for  school  building  In  particular 
district,   violate*   Constitution. 

A  special  act,  anthorizing  the  issuance  of 
bonds  for  building  and  equipping  a  consolidated 
school,  violates  section  90  (p)  of  the  Con- 
stitution of  1890. 
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Appeal  from  Cbancery  Court,  Attala  Coun- 
ty; J.  6.  McGowen,  Cbancellor, 

Suit  by  the  McAdams  Consolidated  School 
District  agalnat  Frank  W.  Scarbrougb.  From 
a  Judgment  for  the  district,  defendant  ap- 
peals.   Beveraed  and  dismissed. 

Teat  &  Potter,  of  Jackson,  for  appellant 
O.   A.  Luckett  and  Tfaos.  Land,  both  of 
Kosciusko,  for  appellee. 

SAM  O.  COOK,  P.  J.  n,  11  This  case  orig- 
inated in  the  chancery  court  of  Attala  coun- 
ty, and  was  a  proceeding  to  validate  |6,- 
000  of  bonds  issued  by  McAdams  consol- 
idated school  district.  These  bonds  in  ques- 
tion were  authorized  by  the  Legislature,  and 
their  validity  depends  upon  the  constitution- 
ality of  chapter  294,  Laws  of  1918,  entitled: 
"An  act  authorizing  the  board  of  supervisors 
of  Attala  county,  Mississippi,  to  issue  bonds 
for  the  purpose  of  building  and  equipping 
an  agricultural  high  school  In  the  McAdams 
consolidated  scliool  district."  The  question 
arises,  and  It  Is  the  real  qnestlon  in  this 
case.  Does  chapter  294  of  the  Acts  of  1918 
violate  section  00,  paragraph  p,  of  the  Con- 
stitution of  1800? 

The  section  of  the  Constitution  referred  to 
takes  away,  from  the  LegisAature  the  power 
to  pass  local,  private  or  special  laws,  provid- 
ing for  the  management  or  support  of  any 
private  or  common  school.  Incorporating  the 
same,  or  granting  such  schools  any  privi- 
leges. This  was  a  special  act,  and  we  are 
convinced  that  it  provided  for  the  support  of 
the  single  school  district  In  fact  the  law 
breathes  the  breath  of  life  Into  the  one  com- 
mon schooL 

This  Is  not  a  new  question  to  this  court 
It  Is  not  uncommon  for  certain  districts  to 
seek  special  privileges  not  accorded  to  other 
counties,  or  districts  by  the  general  laws  of 
the  state.  In  Hewes  v.  Langfnrd,  106  Miss. 
875,  62  South.  358,  we  endeavored  to  lay 
down  the  rule  governing  cases  like  the  In- 
stant case.  In  that  case,  as  in  this  case,  it 
Is  insisted  that  the  situation  demands  a 
special  treatment,  because  its  troubles  are 
new. 

Reversed  and  dismissed. 


DAHMER  V.  PURCELL.     (No.  21464.) 

(Supreme  Court  of  Mississippi,  Division  A. 
Feb.  28, 1921.) 

Appeal  from  Chancery  Court,  Leflore  Coun- 
ty;   G.  E.  Williams,  Chancellor. 

Proceeding  t>etween  John  Dahnier  and  E. 
M.  Pnrcell.  Judgment  for  the  latter,  and  the 
former  appeals.    Affirmed. 

Gardner,  McBee  &  Gardner,  of  Greenwood, 
-for  appellant. 

'Suggestion  o{  error 


S.  L.  Gwin  and  B.  L.  Mayes,  both  of  Green- 
wood, for  appellee. 

FEB  CUBIAM.     Affirmed. 


BRAHAN  V.  FORM  AN.     (No.  21564.) 

(Supreme  Court  of  Mississippi,  Division  B. 
Feb.  21,  1921.) 

Appeal  from  Chancery  Court,  Lauderdale 
County;   O.  C.  Tann,  Cbancellor. 

Proceeding  between  F.  V.  Brahan  and  Geo. 
M.  Forman.  Judgment  for  the  latter,  and  the 
former  appeals.    Affirmed. 

F.  V.  Brahan,  of  Meridian,  for  appellant 
Amis  &  Dunn,  of  Meridian,  for  appellee. 

FEB  CURIABI.    Affirmed. 


HATTIE8BURQ  TRACTION  CO  V.  BRAN< 
NING.     (No.  21474.)* 

(Supreme  Court  of  MissisBippi,  Division  B. 
Feb.  21,  1021.) 

Appeal  from  Ciircuit  (jonrt,  Forrest  County; 
R.  S.  HaU,  Judge. 

Proceeding  between  the  Hattiesburg  Traction 
(Jompany  and  J.  O.  Brauning.  Judgment  tor 
the  latter,  and  the  former  appeals.    Affirmed. 

Stevens  &  Heidelberg,  of  Hattiesburg,  for 
appellant 

D.  M.  Watkins  and  Currie  &  Smith,  all  of 
Hattiesburg,  for  appellee. 

FEB  CURIAM.    Affirmed. 


MISSISSIPPI   BENEFICIAL  LIFE  INS.  CO. 
V.  OATIS.     (N».  2I62Z) 

(Supreme  Court  of  Mississippi,  Division  B. 
Feb.  22,  1921.) 

Appeal  from  Chancery  Court,  Jefferson  Da- 
vis (5ounty;   D.  M.  Russell,  Chancellor. 

Proceeding  between  the  Mississippi  Benefi- 
cial Life  Insurance  Company  and  Washington 
Oatis,  Jr.,  guardian  tor  Reese  and  Rex  Oatis, 
minors.  Judgment  for  the  latter,  and  the  for- 
mer appeals.  Appeal  dismissed  by  agreement 
of  counsel. 

PER  CURIAM.  This  case  was  dismissed 
by  agreement  of  counseL 


TODD  et  al.  V.  AYERS.    (No.  2IS70.) 

(Supreme   Court   of   Mississippi,   Division   B. 
Feb.  21,  1021.) 

Appeal  from  Chancery  Ck>urt,  Pike  County; 
R.  W.  CSntrer,  Chancellor. 

Proceeding  between  Frank  Todd  and  others 
and  Henry  Ayers.  Judgment  for  the  latter, 
and  the  former  appeaL    Affirmed. 

OTRrrulcd  M^rrh  21,  U21. 
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L.  H.  McGehee,  of  McComb,  for  appellants. 
Price  &  Price,  of  Magnolia,  for  appellee. 

PEB  ODBIAM.    Affirmed. 


WATSON  et  al.  v.  MT.  ZION  MISSIONARY 
BAPTIST  CHURCH  et  al.     (No.  2I558.;* 

(Snpreme  Court  of  Miiiissippi,  Division  A. 
Feb.  28,  1921.) 

Appeal  from  dhancerj  Court,  Sunflower 
County;    B.  N.  Thomas,  Chancellor. 

Proceeding  between  J.  W.  Wataon  and  others 
and  the  Mt.  Zion  Missionary  Baptist  Church 
and  another.  Judgment  for  the  latter,  and  the 
former  appeal.     AJSrmed. 

Quinn,  Guthrie  &  Cooper,  of  Indianola,  for 
appellants. 
J.  H.  Price,  of  Indianola,  for  appellee. 

PEB  COBIAM.     Affirmed. 


WALKER  at  al.  v.  ROBINS.    (No.  2IS96.) 

(Snpreme  Cyonrt  of  Mississippi,  Division  A. 
Feb.  28,  lft21.) 

Appeal  from  Circuit  Conrt,  Forrest  County; 
B.  S.  Hall,  Judge. 

Proceeding  between  B.  H.  Walker  and  others 
and  B.  h.  Robins.  Judgment  for  the  latter,  and 
the  former  appeal.    Affirmed. 

Tally  h  Mayson,  of  Hattiesburg,  for  appel- 
lants. 

Stevena  Se  Heidelberg,  of  Hattiesburg,  for 
appellee. 

PEB  CUBIAM.    Affirmed. 


MOBILE  A  0.  R.  CO.  v.  WAYNE  COUNTY. 

(No.  21586.) 

(Supreme  Court  of  Mississippi,  Division  B. 
Feb.  21, 1921.) 

Appeal  from  Circuit  Court,  Wayne  County; 
B.  W.  Heidelberg,  Judge. 

Proceeding  between  the  Mobile  &  Ohio  Rail- 
road Company  and  Wayne  County.  Judgment 
for  the  latter,  and  the  former  appeals.  Revers- 
ed and  remanded. 

Carl  Fox  and  B.  C.  Beckett,  both  of  St  Lou- 
is, Mo.,  and  J.  M.  Boone,  of  Corinth,  for  appel- 
lant 

L.  K.  Saul,  of  Waynesboro,  and  W.  3.  Pack, 
of  Laurel,  for  appellee. 

PEB  CUBIAM.    Beversed  and  remanded. 


ALMANY  V.  TEW  M  al.    (No.  21271.) 

(Supreme  Court  of  Mississippi,  Division  B. 
Feb.  21, 1921.) 

Appeal    from    Chancery    Court,    Covington 
County;   D.  M.  Bussell,  Chancellor. 


Proceeding  between  Mrs.  Lottie  Almany  and 
W.  A.  Tew  and  others.  Judgment  for  the  lat- 
ter, and  the  former  appeals.    Affirmed. 

B.  L.  Dent  and  O.  H.  Merrell,  both  of  (Col- 
lins, for  appellant 

H.  M.  Mcintosh,  of  Collins,  and  B.  L.  Cal- 
houn, of  Mt  Olive,  for  appellees. 

PEB  (JUBIAM.    Affimed. 


W.  C.  WOOD  LUMBER  CO.  V.  WILLIAM* 
SON.    (No.  21588.) 

(Supreme  Court  of  Missisaippi,  Division  B. 
Feb.  21,  1921.) 

Appeal  from  Circuit  Court  Co^ngton  Coun- 
ty; W.  H.  Hughes,  Judge. 

Proceeding  between  the  W.  C.  Wood  Lum- 
ber Company  and  J.  S.  Williamson.  Judgment 
for  the  latter,  and  the  former  appeals.  Af- 
firmed. 

Tally  &  Mayson,  of  Hattiesburg,  for  appel- 
lant 

E.  L.  Dent,  of  Collins,  and  Hirsh,  Dent  ft 
Landau,  of  Vicksburg,  for  appellee. 

PEB  CURIAM.    Affirmed. 


BENJAMIN  V.  TICHENOR.    (No.  21574.) 

(Supreme    Court   of   Mississippi,    Division    B. 
Feb.  21, 1921.) 

Appeal  from  Circuit  Court,  Monroe  County; 
C.  P.  Long,  Judge. 

Proceeding  between  Frank  Benjamin  and 
Frank  Tichenor.  Judgment  for  the  latter,  and 
the  former  appeals.    Affirmed. 

W.  D.  &  J.  B.  Anderson,  of  Tupdo,  for  ap- 
pellant 
Leftwich  &  Tabb,  of  Aberdeen,  for  appellea. 

PEB  OUBIAM.    Affirmed. 


TATE  V.  BRELAND.    (No.  21603.) 

(Supreme  Conrt  of  Mississippi,  Division  A. 
Feb.  28,  1921.) 

Appeal  from  Chancery  Court  Tallahatchia 
County;   O.  E.  Williams,  Chancellor. 

Proceeding  between  W.  N.  Tate  and  J.  N. 
Breland.  Judgment  for  the  latter,  and  the  for- 
mer appeals.    Affirmed.  * 

Hays,   Stingily   &  Whitten,   of   Sumner,  for 
appellant 
A.  H.  Stephen,  of  Sumner,  for  appellee. 

PEB  CUBIAM.    Affirmed. 


LONG  V.  OMAHUNDRO.    (No.  21600.) 

(Supreme  Court  of  Mississippi,  Division  A. 
Feb.  28,  1921.) 

Appeal  from  Chancery  Court,  Lee  County; 
A.  J.  Mclntyre,  ChanceUor. 
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Proceeding  between  W.  P.  Long  and  Mr«.  Iill- 
Ue  Omahundro.  Judgment  for  the  latter,  and 
the  former  appeals.    Affirmed. 

Sam  H.  Long,  of  Tupelo,  for  appellant. 
Bobins  &  Thomaa,  of  Tupelo,  for  appellee. 

PSB  CT7BIAM.    Affirmed. 


JAMES  V.  BAKER.    (N«.  2(606.) 

(Snpreme  Oonrt  of  MlssiBsippi,  Dlvlalon  A. 
Feb.  28,  1921.) 

Appeal  from  Obancery  Oonrt,  Harrison  Oonn- 
tj;   W.  M.  Benny,  Jr.,  Chancellor. 

Prooeeding  between  H.  B.  James  and  S.  A. 
Baker.  Judgment  for  the  latter,  and  the  for- 
mer appeals.    Affirmed. 

Oex,  Waller  &  Morse,  of  Bay  St.  Louis,  for 
appellant. 
Griffith  &  Wallace,  of  Oulfport,  for  appellee. 

PER  OUBIAM.    Affirmed. 


■MEEDS  LUMBER  CO.  v.  ROBINSON  LUM- 
BER  CO.    (No.  21526.) 

(Sopreme  Court  of  Mississippi,  Division  A. 
Feb.  28,  1921.) 

Appeal  from  Circuit  Court,  Lauderdale  Conn- 
ty;   R.  W.  Heidelberg,  Judge. 

Proceeding  between  the  Meeds  Lumber  Com- 
pany and  the  Bobinson  Lumber  Company. 
Judgment  for  the  latter,  and  the  former  ap- 
peals.   Affirmed. 

McBeath  &  Miller,  of  Meridian,  for  appellant. 
8.  M.  Orabam,  of  Meridian,  for  appellee. 

PBB  CUBIAM.    Affirmed. 


MISKELLY  V.  HARRISON.    (N*.  21562.) 

(Sapreme   Court   of   Mississippi,   Division  A. 
Feb.  28,  1921.) 

Appeal  from  Circuit  Court,  Sunflower  County; 
S.  F.  Davis,  Judge. 

Proceeding  between  J.  S.  Miskelly  and  W.  L. 
Harrison.  Judgment  for  the  latter,  and  the 
former  appeals.     Affirmed. 

H.  C.  Mounger,  of  Indianola,  and  W.  E. 
Hobbs,  of  Moorhead,  for  appellant. 

Quinn,  Guthrie  k  Cooper,  of  Indianola,  for 
appellee. 

FEB  OUBIAM.    Affirmed. 


TIDWELtV.  WILLIAMS.    (No.  21525.) 

(Snpreme  Court   of   Mississippi,   Division  A. 
Feb.  28,  1921.) 

Appeal  from  Circuit  Court,  IJanderdale  Coun- 
ty;   B.  W  Heidelberg,  Judge. 


Proceeding  between  P.  A.  Tidwdl  and  Albert 
Williams.  Judgment  for  the  latter,  and  the 
former  appeals.    Affirmed. 

W.  L.  Scott,  of  Wichita  Falla,  Tex.,  for  ap- 
pellant. 
Marion  W.  Beily,  of  Meridian,  for  appellee. 

PBB  OUBIAM.    Affirmed. 


BEAR  CREEK  MILL  CO.  V.  WILEY. 

(No.  21545.) 

(Supreme   Court   of  Mississippi,   Division   A. 
Feb.  28,  1921.) 

Appeal  from  Circuit  Court,  Greene  County; 
B.  W.  Heidelberg,  Judge. 

Proceeding  between  the  Bear  Creek  Mill 
(Company  and  Elbert  Wiley.  Judgment  for  the 
latter,  and  the  former  appeals.    Affirmed. 

Armbrecht,  Johnston  &  Mitchell,  of  Mobile, 
Ala.,  M.  v.  B.  Miller,  of  Meridian,  and  J>  W. 
Backstrom,  of  LeakesvUle,  for  appellant. 

Stevens  &  Heidelberg,  of  HattiesburK,  for 
appellee. 

PBB  OUBIAM.    Affirmed. 


8EWELL  at  «l. 


(80  Fla.  718) 
V.  BURDINE. 


(Supreme  (3ourt  of  Florida.     Nov.  22,  1920.) 

(Byttalmt  ly  Hm  Oowrt.) 

Lloenaes  «s>44(3)— Written  agreement  relat- 
ing  to    malntenanoe  of   allay   construed   an 
easement  for  lot  owners. 
A  written   agreement  under  seal  between 
the   owners   of  adjacent  lota   relating   to   the 
opening  and  maintaining  of  an  alley  running 
across  the  ends  of  the  two  lots  construed  to 
be  an  easement  created  by  the  parties  over  the 
two  lots  for  the  benefit  of  the  owners  respec- 
tively. 

Whitfield,  J.,  dissenting. 

Appeal  from  CSrcait  Court,  Dade  County; 
H.  Pierre  Branning,  Judge. 

Suit  by  John  Sewell  and  B.  O.  Sewell,  part- 
ners doing  business  as  John  Sewell  &  Bro., 
against  John  M.  Burdlne  for  an  injunction. 
Bill  dismissed,  and  complainants  appeal. 
Beversed. 

Price,  Price  &  Small,  of  Miami,  for  appel- 
lants. 

Atkinson  &  Burdlne,  of  Miami,  for  appel- 
lee. 

ELLIS,  J.  John  Sewell  &  Bro.  sought  to 
enjoin  John  M.  Burdlne  from  closing  or  ob- 
structing an  alley  across  the  end  of  lot  1, 
occupied  by  Burdlne,  extending  to  and  across 
lot  2,  occupied  by  Sewell  &  Bra 

Upon  application  by  complainant  for  an  in- 
junction the  bill  was  dlBmiased,  and  Sewell 
&  Bro.  appealed. 
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Tbe  agreenfent  tinder  whldi  the  alleyway 
was  established  was  nnder  the  seal  ot  the 
parties  thereto  who  at  the  time  owned  the 
two  lots  respectively.  Years  afterward  Bur- 
dine  became  the  occupant  of  lot  1  as  the  ten- 
ant of  the  grantee  of  the  former  owner  and 
party  to  the  agreement,  and  seeks  to  close 
the  alley  wlthont  the  consent  of  Sewell  &  Bro. 

We  regard  the  agreement  as  one  creating 
an  easement  over  lots  1  and  2.  Each  lot  Is 
burdened  by  the  agreement  with  an  easement 
over  It  for  the  benefit  of  the  owner  or  occu- 
pant of  the  owner,  one  which  may  be  ex- 
tinguished of  course  by  abandonment  or  mu- 
tual agreement. 

The  agreement  constituted  more  than  a 
mere  license,  and,  If  it  bore  only  the  signifi- 
cance which  counsel  for  defendant  claims, 
there  would  have  been  no  purpose  in  execut- 
ing the  formal  agreement  which  the  parties 
entered  into  to  create  the  alleyway. 

The  order  appealed  from  Is  reversed. 

BROWNE,  C.  J.,  and  TAYLOR  and  WEST, 
JJ.,  concur. 
WHITFIELD,  J.,  dlssentsw 


POWELL  V.  STATE. 


(Supreme  Court  of  Florida. 
1920.) 


June  Term, 


Error  to  Circuit  Court,  Leon  County. 

Proceeding  between  Henry  Powell  and  the 
State.  Judgment  for  the  latter,  and  the  for- 
mer brings  error.  DiamiBsed  on  motion  of 
counsel  for  plaintiff  in  error. 

W.  J.  Oven  and  W.  C.  Bodges,  both  of  Tal- 
lahassee, for  plaintiff  in  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  counsel  for  plaintiff  in  error;  the 
plaintiff  in  error  having  died. 


BETHEA,  Tax  Assessor,  v. 
TOWLES. 

(Supreme  Court  of  Florida. 
1920.) 


STATE  «x  rsl. 


June  Term, 


Error  to  Circuit  Court,  Taylor  County. 

Proceedings  by  the  State,  on  the  relation  of 
J.  L.  Towles,  against  W.  H.  Bethea,  as  Tax 
Assessor  for  Taylor  County.  Judgment  for 
relator,  and  defendant  brings  error.  Dismissed, 
on  motion  of  Attorney  General. 

Von  C.  Sweoringen,  Atty.  Oen.,  for  plaintiff 
in  error. 
W.  B.  Davis,  of  Perry,  for  defendant  in  error. 

PER  CURIAM.  Writ  of  error  dismissed, 
on  motion  of  the  Attorney  GeneraL 


RUCKER  V.  BRETT. 

(Supreme  Onirt  of  Florida.    June  Term,  1920.) 

Error  to  Circuit  Court,  Okaloosa  County. 

Proceedings  between  R.  B.  Bncker  and  H.  J. 
Brett.  Judgment  for  the  latter,  and  the  former 
brings  error.  Dismissed  on  motion  of  counsel 
for  plaintiff  in  error. 

Leroy  V.  Holsberry,  of  Pensacola,  for  plaintiff 
in  error. 

D.  Stuart  Oillia,  of  De  Funiak  Springs,  for 
defendant  in  error. 

PER  CURIASI.  Writ  of  error  dismissed  «n 
motion  of  counsel  for  plaintiff  in  error. 


WALLINQ  et  at.  v.  WEST  at  al. 

(Supreme  (Jourt  of  Florida.    June  Term,  1920.) 

Appeal  from  Circuit  Court,  Marion  County. 

Proceedings  between  J.  D.  Walling  and  others 
and  Ora  Lee  West  and  others.  Decree  for  the 
latter,  and  the  former  appeal.  Appeal  dismiss- 
ed on  motion  of  counsel. 

See,  also,  77  Fla.  739,  82  South.  596. 

L.  W.  Duval  and  E.  M.  Hampton,  both  of 
Ocala,  for  appellants. 

Whitaker,  Himes  &  Whitaker,  of  Tampa,  for 
appellees. 

PER  CURIAM.  Appeal  dismissed  on  motion 
of  counsel  for  the  respective  parties. 


SHAW  V.  N.  B.  BROWARD  DRAINAGE 
DISTRICT. 

(Supreme  Court  of  Florida.    June  Term,  1920.) 

Appeal  from  CMrcuit  Court,  Brevard  County. 

Proceeding  between  Leonard  Shaw  and  N.  B. 
Broward  Drainage  District  Decree  for  the 
latter,  and  the  former  appeals.  Dismissed  on 
motion  of  counsel  for  appellee. 

Evans  &  Mershon,  of  Miami,  for  appellant. 
Atkinson  &  Burdine,  of  Miami,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  on  motion 
of  counsel  for  appellee. 


DAVANT  St  ol.  V.  WEEKS. 

(Supreme  Court  of  Florida.    June  Term,  1920.) 

Error  to  Circuit  Court,  Hernando  County. 

Proceedings  between  John  C.  Davant  and  oth- 
ers and  Peter  L.  Weeks.  Judgment  for  the  lat- 
ter, and  the  former  bring  error.  Dismissed  on 
motion  of  counsel  for  defendant  in  error. 

See,  also,  82  South.  807. 

George  0.  Martin,  of  Brooksville,  for  the  mo- 
tion. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  counsel  for  defendant  in  error. 
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(Bnpreme  Conrt  of  Mississippi,  DiTislon  A.  ~ 
Feb.  28,  1021.) 

^SylfobtM  by  ih«  Oourt.) 

1.  Mortgages  «s333(S)— When  a  dead  absolute 
OB  Its  face  may  bo  shown  to  be  a  raertgage 
•Uted. 

A  deed  from  A.  to  B.,  accompanied  by  a 
written  agreement  on  the  part  of  B.  to  con- 
vey to  C.  on  the  payment  to  him  by  O.  of  the 
money  paid  by  B.  to  A.  for  the  land  conTeyed, 
O.  being  then  and  thereafter  remaining  In  pos- 
session of  the  land,  may  be  shown  to  be  a  mort- 
gage to  secure  the  payment  to  B.  of  money  ad- 
.vanced  by  him  to  O.  with  which  to  purchase  tiie 
land  from  A. 

2.  Appeal  and  error  «=>i69  —  Questions  not 
presented  below  will  not  bo  eonsldered. 

A  question  not  within  the  case  made  by 
the  pleadings  in  the  conrt  below  will  not  be  con- 
sidered by  the  Supreme  Court  on  appeal. 

3.  Payment  «=>4I(I)— When  oourt  nay  apply 
payment  stated. 

If  neither  the  debtor  nor  the  creditor  ap- 
plies a  payment  to  a  particular  one  of  several 
debts  due  the  creditor  by  the  debtor,  the  court 
will  do  so,  but  if  the  intention  of  the  parties 
in  making  and  receiving  the  payment  can  be 
ascertained  with  reasonable  certainty  from  all 
the  facts  and  qircnmstances  of  the  case,  the 
payment  will  be  applied  by  the  court  accord- 
in^y. 


4.  Mortgages  «=sl2l  —  Mortgagee  entitled  to 
cancellation   on   payment  of   mortgage  debt, 
though  owing  mortgagee  other  debts. 
Where  a  mortgage  secures  payment  of  a 
specific  debt,  the  debtor  is  entitled  to  the  can- 
cellation thereof  on  the  payment  by  him  of  the 
debt  secured,  although  he  may  owe  the  mort- 
gagee other  unsecured  debts  contracted  since 
the  execution  of  the  mortgage. 
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curing  the  repayment  to  Scarbrough  of  mon- 
ey loaned  by  him  to  the  appellant  with  wbidi 
to  purchase  the  land ;  that  the  debt  secured 
tliereby  had  beem  paid,  but,  if  not,  the  appel- 
lee would  pay  any  balance  found  to  be  du» 
tbereon;  and  prayed  for  a  reconveyance  to 
her  of  the  land. 

The  appellee  answered  the  bill  denying 
that  the  deed  was  intended  to  (^>erate  as  a 
mortgage,  and  alleged  that  Scarbrough  pur- 
chased the  land  and  agreed  to  convey  It  to 
the  appellant  on  the  payment  to  him  of 
$207.79,  Interest  thereon,  and  the  expense  in- 
curred by  mm  in  mnWng  the  purchase ;  that 
she  failed  to  pay  Scarbrough,  and  thereby 
forfeited  any  right  she  may  have  had  under 
the  agreement 

The  case  was  heard  In  the  court  below  on 
bill,  answer,  and  proof,  from  wliich  It 
appears  that  AUen  Sims,  the  father  of  the 
appellant,  died  about  the  year  1903,  seized 
and  possessed  of  the  land  In  controversy,  on 
which  there  was  a  mortgage  executed  by 
him  to  the  British-American  Mortgage  Com- 
pany, and  leaving  as  liis  aole  heirs  the  ap- 
pellant and  her  brother,  D,  O.  Sims ;  that  a 
controversy  arose  between  the  appellant  and 
her  brother  relative  to  the  share  which  each 
should  inherit  from  their  father,  and  was 
settled  by  an  agreement  that  the  appellant 
should  receive  a  four-flfths  and  D.  C.  Sims 
a  one-fifth  interest  therein;  that  as  the  ap- 
pellant was  unable  to  pay  her  pro  rata  of  the 
note  due  by  her  deceased  father  to  the  Brit- 
ish-American Mortgage  Company,  she  re- 
quested W.  T.  Stevens  to  purchase  it,  which 
he  did,  and  received  an  assignment  thereof 
from  the  British-American  Mortgage  Com- 
pany pursuant  to  the  following  agreement 
between  Stevens  and  herself: 


Appeal  from  Chancery  Court,  Yazoo  Coun- 
ty; L.  F.  Easterling,  Chancellor. 

Suit  by  Anna  Williams  against  Bmlly  Butts. 
Decree  for  defendant,  and  both  parties  ap- 
peal.   Reversed  and  remanded. 

E.  L.  Brown,  of  Yazoo  City,  and  Robt  B. 
Mayes  and  Clayton  D.  Potter,  both  of  Jack- 
.8on,  for  appellant 

Barbour  &  Henry,  of  Yazoo  City,  and  An- 
ietaoa,  VoUor  &  Kelly,  of  Vicksburg,  for  ap- 
pellee. 

SMITH,  a  3.  The  appellant  exhibited  an 
original  bill  in  the  court  below  against  the 
appellee,  alleging  in  substance  that  on  March 
30, 1908,  she  borrowed  from  S.  C.  Scarbrough 
the  money  with  which  to  purchase  certain 
land  to  which  T.  H.  Campbell  then  held  the 
legal  title ;  that  by  agreement  Campbell  exe- 
cuted a  deed  thereto,  absolute  on  its  face, 
to  Scarbrough,  but  that  the  deed  was,  in 
fact,  intended  to  operate  as  a  mortgage  se- 


"It  is  agreed  that  as  W.  T.  Stevens  has  ad- 
vanced the  money  to  pay  the  British-American 
Mortgage  Company  one-half  of  the  amount  due 
them,  that  T.  H.  Campbell  agrees  to  get  an 
assignment  from  the  British-American  Mort- 
gage Company  of  their  claim,  and  that  the 
property  sliall  be  sold  out  under  said  deed  of 
trust  to  the  British-American  Mortgage  Com- 
pany, and  if  W.  T.  Stevens  becomes  the  pur- 
chaser of  said  land,  he  agrees  to  sell  it  to 
Anna  Williams  if  she  desires  to  purchase  the 
same  that  he  is  out  (7),  including  all  expenses 
of  the  sale,  attorney's  fees,  and  the  expenses 
of  bis  coming  to  Yazoo  City,  with  interest  on 
the  money  at  the  rate  of  10  per  cent,  per  an- 
num, the  intention  being  to  make  W.  T.  Stevens 
whole  for  the  money  and  expenses  that  he  is 
out,  together  with  10  per  cent,  interest  on  tlie 
money." 

After  receiving  the  assignment  of  this  note 
and  the  deed  of  trust,  a  tru£ttee  appointed  by 
Scarbrough  for  that  purpose,  as  provided  In 
the  deed  of  trust,  sold  the  land  on  the  30th 
day  of  March,  1908,  in  accordance  with  the 
provisions  of  the  deed  of  trust. 

Neither  Stevens  nor  the  ai^ellant  appear- 
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ed  at  the  nle,  but  T.  H.  Campbell,  who  bad 
be«i  acting  In  the  matter  as  attorney  for 
tbe  appellant,  appeared  and  purchased  the 
land  himself  for  the  sum  of  (200,  and  the 
trustee  executed  to  him  a  deed  thereto.  Oamp- 
bell's  purpose  In  purchasing  the  land  was  to 
convey  a  four-flftbs  interest  therein  fo  the 
appellant  when  she  should  pay  Stevens  the 
amount  due  him  on  the  British-American 
Mortgage  Company's  note,  and  a  one-fifth 
Interest  therein  to  D.  C.  Sims;  be  having 
paid  bia  pro  rata  of  the  British-American 
Mortgage  Company's  note  before  its  assign- 
ment to  Stevens.  This  conveyance  to  Sims 
he  afterwards  made. 

A  few  days  after  Campbell  purduued  the 
land,  the  aiqpellant  came  to  his  office  ac- 
companied by  S.  O.  Scarbrough,  who  stated 
that  "he  would  take  up  the  agreement  with 
Stevens,  and  that  he  wanted  to  make  himself 
whole  and  secure  his  advance  of  |207." 
Campbell  then  told  him  that  be,  "[Oampbdl] 
could  either  convey  the  property  to  Anna 
[the  appellant],  and  she  coold  give  blm 
[Scarbrough]  a  deed  of  trust  back,  or  he 
could  convey  the  property  direct  to  him 
[Scarbrough],  and  he  signed  an  agreement 
to  reconvey  to  Anna  upon  the  payment  of 
the  $207  to  him,"  to  which  Scarbrough  re- 
plied "that  if  it  was  all  the  same  he  would 
prefer  that  I  [CampbeU]  deed  him  the  prop- 
erty, and  let  him  agree  to  reconvey  it  to 
Anna."  Thereupon  Campbell  conveyed  the 
laud  to  Scarbrough  for  the  sum  of  $207.79, 
and  Scarbrough  executed  to  the  appellee  a 
separate  written  agreement,  reciting  his  pur- 
chase of  the  land  from  Campbell,  and  con- 
tinued as  follows: 

"Now  I  do  hereby  agree  that  upon  the  pay- 
ment  to  me  by  Anna  Williams  of  tbe  $207.79 
with  10  per  cent,  interest  from  date  and  all 
expenses  Incurred  by  me  in  and  aboat  the  pur- 
chase of  said  land  from  T.  H.  Campbell,  in- 
cluding my  expenses  to  Yazoo  CHty,  I  hereby 
agree  to  reconvey  to  said  Anna  Williams  said 
land." 

The  agreement  contains  no  limitation  upon 
the  time  within  which  tbe  appellant  must  pay 
Scarbrough  the  money  advanced  by  him  for 
the  purchase  of  the  land,  and  the  explanation 
given  by  Campbell,  the  .draftsman  of  the 
instruments,  of  this  omission  is  that — 

He  "[Campbell]  asked  them  [the  appellant 
and  Scarbrough]  In  what  time  Anna  was  to 
pay  back  the  $207,  and  Mr.  Scarbroagh  said 
he  would  give  her  [the  appellant]  five  years 
if  she  wanted  it,  and  Anna  spoke  np  and  said, 
'No,  Mr.  Scarbrough,  I  don't  want  so  long  a 
time.  I  can  pay  it  back  before  that.'  And  Mr. 
Scarbrongh  said,  'Just  leave  that  blank,  and 
Anna  and  I  will  agree  on  what  time  she  will 
pay  the  $207.' " 

The  appellant  was  living  on  and  farming 
the  land  at  this  time,  and  continued  there- 
after so  to  do,  Scarbrough  supplying  her 
each  year  with  money  and  goods  with  wMch 


to  make  tbe  crops.  On  March  30,  1908, 
Scarbrough  charged  the  appellant  with  $207 
"payment  on  land"  and  $2  "expenses,"  tbese 
being  two  of  the  items  appearing  on  appel- 
lant's general  account  with  Scarbrongh  for 
the  first  year.  At  tbe  end  of  tbe  year,  on 
November  25,  1908,  tbU  account,  which  in- 
dnded  the  money  adnmced  tor  the  purchase 
of  tbe  land  and  the  money  and  supplies  fur- 
nished tbe  appellant  wltb  wblcb  to  make  a 
crop  on  the  land,  amonnted  to  $688.87,  to 
which  Scarbrongh  added  $58.SS  as  interest, 
making  a  total  of  $642.22.  There  appears 
on  this  account  a  credit  of  $251.93,  leaving 
a  balance  due  on  January  12,  1900,  when  the 
balance  was  struck  and  agreed  on  by  Scar- 
brough and  tbe  appellant,  of  $389.29,  which 
balance  was  carried  forward  into  the  new 
account  for  1909.  The  credit  on  this  account 
was  for  money  obtained  from  the  sale  of  tbe 
crop  made  by  the  appellant  with  tbe  money 
and  supplies  advanced  to  her  by  Scarbrough 
for  that  purpose. 

Scarbrough  continued  to  advance  the  ap- 
pellant money  and  supplies  with  which  to 
make  her  crops  for  several  years,  and  she 
made  payments  to  him  out  of  the  proceeds 
thereof  each  year,  but  not  sufficient  to  cover 
the  amount  due  Scarbrough  for  the  advances 
so  made.  The  balances  due  Scarbrough  by 
the  appellant,  in  which  were  included  both 
the  money  advanced  by  blm  for  tbe  purchase 
of  the  land  and  to  make  tbe  crops,  were 
agreed  on  by  them  at  the  aid  of  each  year. 

Scaiftrough  made  no  advance  to  the  ap- 
pellant for  the  year  1913,  and  tbe  balance 
due  Mm  by  tbe  appellant  on  February  4, 
1914,  according  to  his  books,  wa6  $835.69. 
In  1914  the  appellant  paid  Scarbrough  rent 
for  the  place,  and  after  his  death,  wbidi  oc- 
curred in  1915,  she  paid  rent  to  the  appellee, 
Scarbrongb's  sole  heir  at  law,  for  the  years 
1915  and  191&  In  1914  she  told  W.  T.  Ste- 
vens, a  neighbor,  tbat  ahe  had  given  up  tbe 
place,  as  she  could  not  pay  for  it  and  was 
renting  It 

The  only  persons  who  knew  tbe  facts  and 
drcumsrtances  surrounding  tbe  executim  by 
Campbell  of  tbe  deed  to  Scarbrough,  and  of 
the  agreement  by  Scarbrough  with  tbe  appel- 
lant, were  Scarbrough,  the  ai^ellant  and 
CampbelL  Scarbrough,  as  hereinbefore  stat- 
ed, is  dead.  Tbe  appellant  did  not  testify, 
and  Campbell's  testimony  la  as  hereinbefore 
set  forth. 

The  court  below  held  Uie  deed  from  Camp- 
bell to  Scarbrough  to  be  a  mortgage;  fixed 
tbe  amount  due  Scarbrough  on  the  account 
against  the  appellant  as  it  appears  from  his 
books,  after  purging  it  of  usurious  interest, 
which  account  included  both  tbe  money  ad- 
vanced for  the  purchase  of  the  land  and 
with  which  to  make  the  crops;  and  decreed 
that  on  the  payment  thereof  the  land  should 
become  the  property  of  the  appellant 

From  this  decree  the  complainant  In  the 
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court  below  pnwecutes  a  direct  appeal,  and 
the  defendant  in  the  court  below  a  cross- 
appeaL  The  appellant  and  cro88-ai>pellee'B 
comidalnt  la  ttiat  the  court  below  erred: 
Fimt,  in  not  apidylng  the  payments  made  by 
the  appellant  to  Scarbrough  to  the  debt  dne 
Scarbrouj^  by  the  appellant  for  the  money 
advanced  her  by  him  with  which  to  purchase 
the  land;  and,  second,  In  holding  that  the 
appellant  must  pay  the  balance  due  on  the 
advances  made  by  Scarbrough  to  the  appel- 
lant with  whldi  to  make  the  cnqw  in  order 
to  satisfy  the  mortgage.  The  complaint  of 
the  appellee  and  cross-appeUant  is  that  the 
court  below  erred  in  holding  that  the  deed 
from  Campbell  to  Scarbrough  was  Intended 
to  oper&te  as  a  mortgage,  and  in  not  holding 
that  It  was  a  deed  absolute,  with  an  agree- 
ment on  the  part  of  Scarbrough  to  sell  the 
property  to  the  aivellee  on  the  payment  to 
him  of  the  price  agreed  on  therefor. 

It  is  reasonably  certain  from  Ohmpbell's 
testimony  that  the  money  paid  by  Scar- 
brough for  the  land  was  understood  by  the 
parties  to  be  a  loan  from  Scarbrough  to  the 
appellant  which  she  was  to  repay,  and  that 
the  deed  from  Campbell  to  Scarbrough  was 
Intended  merely  as  a  security  therefor. 

The  iMrties  themsdves  evidently  consider- 
ed the  transaction  as  a  loan,  for  Scarbrough, 
as  hereinbefore  set  forth,  charged  the  appel- 
lant's account  with  the  money  advanced  by 
him  to  inirchaae  the  land,  and  it  was  includ- 
ed each  year  in  the  balance  agreed  on  by 
them  as  being  due  Scarbrough  by  the  appel- 
lant. 

[1]  The  case,  therefore,  comes  within  the 
rule  and  principle  of  BrocAs  v.  Kelly,  63 
Miss.  S16,  Hoopes  v.  BaUey,  28  Miss.  328, 
Wallis'  Heirs  v.  Wllscm's  Heirs,  34  Miss.  8S7, 
Freeman  v.  Wilson,  61  Miss.  3i29,  and  Fultz 
▼.  Peterson,  78  Miss.  128,  28  South.  829,  and 
the  court  below  committed  no  error  in  hold- 
ing the  deed  from  Campbell  to  Scarbrough  to 
be  in  fact  a  mortgage. 

[2]  One  of  the  contentions  of  the  appellee 
and  cross-appellant  is,  conceding  that  the 
deed  to  Scarbrough  must  be  held  to  be  a 
mortgage,  that  it  appears  from  the  facts  and 
circumstances  of  the  case  that  the  appellant 
and  Scarbrough  had  a  settlement  In  1914  in 
which  the  appellant  relinquished  any  equity 
of  redemption  she  may  have  had  in  the  land. 
But  this  questicxi  was  not  presented  to  the 
court  below  by  the  allegatitMis  of  the  bill  or 
answer,  and  will  not  be  considered  here. 

The  appellant's  principal  contentI6n  is  that 
the  payments  made  by  her  to  Scarbrough 
were  not  applied  by  the  parties  themselves 
to  the  payment  of  either  the  loan  made  to 
her  of  the  money  with  which  the  land  was 
purdiased,  or  to  the  supplies  furnished  her 
with  whldi  to  make  the  crops,  and  that  the 
court  must  now  aK)ly  these  payments  to  the 
loan  made  by  Scarbrough  to  the  appellant 
tor  tftber  of  two  reasons:    First,  It  is  the 


oldest  debt ;  and,  second,  is  the  most  burden* 
some  to  the  debtor;  and,  if  this  is  done^ 
that  debt  will  be  thereby  discharged. 

[3]  If  neither  the  debtor  nor  the  creditor 
applies  a  payment  to  a  particular  one  of 
several  debts  dne  the  creditor  by  the  debtor, 
the  court  will  do  so,  but  if  the  intention  of 
the  parties  in  making  and  receiving  the  pay- 
ment can  be  ascertained  with  reasonable  cer- 
tainty from  all  the  facts  and  circumstances 
of  the  case,  the  payment  will  be  applied  by 
the  court  accordingly.  Tayloe  v.  Sandlford, 
7  Wheat  14,  6  L.  Ed.  384;  Adams  Exivesa 
Co.  V.  Black,  62  Ind.  128;  Barrett  v.  Sipp, 
60  Ind.  App.  304,  98  N.  E.  810;  96  Am.  St 
Rep.  68,  note;  2  Am.  ft  Eng.  Enc.  L.  (2d 
Ed.)  447  et  seq. ;  80  Cyc.  1240. 

Scarbrough  had  agreed  to  give  the  appel- 
lant five  years  within  which  to  repay  the 
money  with  which  the  land  was  purchased. 
The  advances  made  by  him  to  enable  the  ap- 
pellant to  farm  the  land  were  presumably 
to  be  repaid  each  year  out  of  the  crops  made 
therewith,  and  the  money  with  which  the 
payments  were  made  was  in  fact  obtained 
from  the  crops  so  made.  The  payments  made 
during  the  first  year  amounted  to  more  than 
the  debt  due  on  the  land.  Five  years  after 
the  loan  was  made  Scarbrough  quit  supplying 
the  appellant  with  money  and  goods  with 
which  to  make  crops,  and  she  commenced 
to  pay  rent  on  the  land.  In  1914  the  appel- 
lant stated  to  W.  T.  Stevens  that  she  had 
given  the  land  up,  as  she  could  not  pay  for 
it  and  was  renting  it  and  she  thereafter 
made  no  claim  to  the  land  until  two  years 
after  Scarbrough's  death. 

It  seems  reasonably  clear  from  these  cir- 
cumstances that  both  Scarbrough  and  the  ap- 
pellant understood  that  the  payments  were  to 
be  applied  to  the  account  due  Scarbrough 
for  advances  with  which  to  make  the  crops. 
Unless  the  appellant  Intended  the  payments 
to  be  so  applied,  her  long  delay  In  asserting 
her  now  claimed  right  to  have  the  mortgage 
canceled,  and  the  payment  by  her  of  rent  on 
the  land,  is  inexplicable,  for.  If  the  payments 
were  to  be  applied  first  to  the  debt  due  on 
the  land,  that  debt  would  have  been  extin- 
guished by  the  paymoits  made  during  the 
first  year,  and  the  appellant  would  then  have 
been  entitled  to  a  deed  from  Scarbrough  to 
the  land  In  December,  1908,  more  than  eight 
years  before  she  began  this  suit 

It  follows,  therefore,  that  the  payments 
must  be  applied  first  to  the  debt  due  by  the 
appellant  to  Scarbrough  for  advances  made 
by  him  to  her  with  which  to  make  the  crops, 
and  as  the  amount  thereof  is  greater  than 
the  amount  of  the  payments,  nothing  will  be 
left  to  be  applied  to  the  payment  of  the 
money  advanced  by  Scarbrough  for  the  pur- 
chase of  the  land. 

[4]  The  debt  secured  by  the  mortgage  1« 
only  that  incurred  by  the  aK>ellant  because 
of  the  loan  to  her  by  Scarbrough  of  the  men- 
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ey  with  which  to  pnrchaae  the  land,  with 
Interest  thereon,  and  the  expense,  if  any,  in- 
curred by  Scarbrongh  relative  thereto  as  set 
forth  In  his  agreement  to  convey  the  land 
to  the  appellant,  and  does  not  secure  any 
balance  that  may  be  due  Scarbrough  for 
money  and  supplies  furnished  the  appellant 
with  which  to  make  the  crops,  and  the  appel- 
lant will  be  entitled  to  a  deed  to  the  land 
when  she  diall  have  paid  the  debt  secured 
thereby.  The  court  below 'erred  in  including 
in  the  amount  that  she  must  pay  before  be- 
coming entitled  to  the  deed  to  the  land  the 
balance  due  Scarbrough  for  the  money  ad- 
vanced to  the  appellant  with  which  to  make 
the  crops,  and  for  the  error  In  so  doing  the 
decree  will  be  reversed,  and  the  cause  re- 
manded. 
Beversed  and  remanded. 


<m  Mlaa.  077) 

DILLARD  &.  COFFIN  CO.  v.  WOOLLARD. 

(No.  21440.) 

(Supreme  CSonrt  of  Mississippi,  Division  A. 
Feb.  28,  1921.) 

(St/Uabus   iy   the   Court.) 

1.  Execntort  and  administrators  «s9225(l)— 
Act  requiring  claims  to  Im  probated  within 
one  year  refers  to  claims  on  whioh  suit  has 
not  been  brought  during  decedent's  lifetime. 

Section  2107,  Code  of  1006  (Hemingway's 
Code,  {  1775),  requiring  all  claims  against  tha 
estate  of  a  deceased  person  to  be  "registered, 
probated  and  allowed  •  •  •  within  one  year, 
*  *  *  otherwise  the  same  shall  be  barred," 
refers  only  to  claims  upon  which  suit  has  not 
been  instituted  daring  the  lifetime  of  the  de- 
ceased. 

2.  Executors  aad  admlalstrators  «=>43l(2)— 
Suit  against  deceased  defendant  may  proceed 
to  Judgment  without  probating  claim  against 
estata. 

Under  section  2093,  Code  of  1906  (Hemmg- 
way's  Code,  {  1760),  upon  the  death  of  defend- 
ant, where  the  executor  or  administrator  liaa 
been  served  with  a  scire  facias  or  summons, 
the  suit  may  be  proceeded  with  to  final  judg- 
ment without  the  claim  being  probated  against 
the  estate  of  the  decedent.  The  scire  fadas 
or  summons  served  on  the  executor  does  not 
make  it  a  new  suit,  but  it  is  merely  a  proceed- 
ing in  the  original  suit. 

3.  Statutes  ®=3225</4— Each  of  several  sections 
adopted  at  the  same  time  must  be  given  ef- 
fect, If  possible. 

Sections  2093,  2105-2108  (Hemingway's 
Code,  H  17W,  1773-1776),  were  adopted  at 
the  same  time  as  a  part  of  the  Code  of  1906. 
It  is  the  duty  of  the  court,  in  construing  them, 
to  give  force  and  effect  to  each  and  every  one 
of  these  sections,  if  such  a  reasonable  con- 
struction be  possible. 

Appeal    from     Chancery    Court,    Bolivar 
County ;  B.  F.  Wasson,  Special  Chancellor. 


Suit  by  P.  B.  WooUard,  ezecntor  of  the  es- 
tate of  S.  J.  Simpson,  deceased,  against  the 
Dillard  &  Coflln  Company,  to  remove  cloud 
on  title.  Decree  for  plaintifl  on  demurrer, 
and  defendant  appeals.  Beveroed,  and  bill 
dismissed. 

George  Butler,  of  Jackson,  and  O.  B.  Wil- 
liams, of  Boyle,  for  appellant. 

J.  W.  Cutrer,  of  Clarksdale,  and  Sbanda  ft 
Causey,  of  Cleveland,  for  app^ee. 

STKES,  X  This  Is  an  appeal  from  a  de- 
cree of  the  chancery  conrt  of  Bolivar  county 
overruling  the  demurrer  of  the  appellant 
to  the  bill  of  complaint  of  the  appellees. 
The  bill  and  exhibits  thereto  present  the 
following  facts,  namely:  That  the  appellee, 
WooUard,  is  the  surviving  executor  of  the  es- 
tate of  S.  3.  Simpson,  deceased.  That  dur- 
ing the  lifetime  of  S.  J.  Simpson  a  suit  was 
filed  in  the  circuit  court  upon  a  note  signed 
by  E.  W.  and  E.  C.  Moss  as  makers  and  S. 
J.  Simpson  as  indorser.  The  Mosses  filed  no 
plea.  Simpson  filed  a  plea  of  non  est  fac- 
tum. After  the  filing  of  this  plea  the  case 
was  continued  for  several  terms  of  court. 
Simpson  then  died,  leaving  a  will.  There 
was  a  contest  al)ont  the  will,  pending  which 
WooUard  was  appointed  temporary  admlnis* 
trator  of  the  estate.  The  temporary  adminis- 
trator was  duly  served  with  a  scire  facias 
as  provided  by  section  2093  of  the  Code  of 
1906.  The  chancery  court  having  established 
the  legality  of  the  will,  the  two  executors 
thereunder,  one  of  whom  was  WooUard,  were 
duly  served  with  a  scire  facias  under  this 
same  section. 

Proper  notice  was  given  to  creditors  to  pro- 
bate their  claims  against  the  estate  of  Simp- 
son. This  note  already  in  suit  was  not  pro- 
bated. No  pleas  were  filed  in  the  circuit 
conrt  by  the  temporary  administrator  or  the 
executors  of  the  estate.  The  case  proceeded 
to  trial  in  the  circuit  court,  where  a  verdict 
and  judgment  were  duly  rendered  in  favor 
of  Dillard  &  Coflln  Company.  This  judgment 
has  been  enrolled.  The  bill  prays  that  this 
judgment  be  decreed  nnenforceable  against 
the  property  or  estate  of  Simpson  and  not  a 
valid  claim  against  it;  that  it  is  a  doud 
upon  the  title  of  the  lands,  and  is  an  obstmc- 
tion  to  the  proper  administration  of  the  es- 
tate; and  prays  that  the  judgment  be  can- 
celed and  annulled. 

There  is  but  one  question  necessary  for  us 
to  consider  upon  this  appeal,  and  that  is 
whether  or  not  this  note  upon  which  suit 
had  been  brought  during  the  lifetime  of  the 
testator,  and  which  suit  was  pending  at  his 
death,  should  have  been  probated  under  sec- 
tion 2107,  Code  of  1906  (Hemingway's  Code, 
S  1776),  which  provides  that  all  claims 
against  the  estate  of  a  deceased  person  shall 
be  registered,  probated,  and  allowed  In  the 
court  in  whldi  the  letters  testamentary  were 
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granted  within  one  year  after  the  first  pub- 
lication of  notice  to  creditors;  otherwise 
they  shall  be  barred  and  a  suit  shall  not  be 
maintained  thereon  In  any  court,  even  though 
the  existence  of  the  claim  may  have  been 
known  to  the  executor  or  administrator.  If 
It  were  necessary  to  probate  this  note.  Its 
probation  Is  now  barred  by  this  statute  of 
limitation. 

It  Is  the  contention  of  the  appellee  that  the 
drcnlt  court  Judgment  is  void;  that  under 
flections  2105,  2106,  and  2107  of  the  Code  of 
1906  (HenUngway's  Code,  {{  1773,  1774.  and 
1776),  there  are  laid  down  certain  conditions 
precedent  to  be  performed  before  a  creditor 
ean  fix  a  charge  upon  the  assets  of  a  deced- 
ent ;  that  tmtil  this  is  done  there  is  no  valid 
daim  against  the  estate  of  the  decedent; 
ttiat  under  section  2105  the  executor  "shall 
not  pay  any  claim  against  the  deceased,  un- 
less the  same  has  been  probated,  allowed  and 
registered" ;  that  the  making  of  the  affidavit 
In  the  form  prescribed  by  the  statute  and  the 
filing  of  the  claim  with  the  clerk  Is  jurisdic- 
tional; and  that  the  court  can  acquire  no 
Jurisdiction  of  such  claim  until  those  dnties 
have  been  performed,  and  any  Judgment  ren- 
dered by  a  court  on  an  unprobated  claim  is 
rendered  in  direct  contravention  of  the  stat- 
ute, and  la  therefore  void. . 

[1]  It  is  the  contention  of  the  appellant 
that  the  statutes  above  ref^red  to,  requli^ 
Ing  claims  to  be  probated,  do  not  apply  to  a 
claim  upon  which  suit  Is  pending  at  the  time' 
of  the  death  of  the  testator,  and  in  which 
suit  the  testator  has  contested  the  liability 
by  Ilia  plea;  that  this  case  is  controlled  by 
•ection  2003  of  the  Code.  This  section  pro- 
Tides  that,  when  either  of  the  parties  to  a 
personal  action  dies  before  final  judgment,  the 
executor  or  administrator  of  such  deceased 
party  may  prosecute  or  defend  such  action, 
and  the  court  shall  render  judgment  for  or 
against  the  executor  or  administrator.  The 
section  then  provides  for  the  issuance  of  a 
adre  facias  or  summons  to  bring  the  exec- 
utor Into  court  It  is  not  provided  in  this 
statute,  nor  in  any  other,  that  a  claim  in 
suit  upon  the  death  of  the  defendant  shall 
be  probated,  but  that  the  suit  may  be  re- 
vived against  his  personal  or  legal  represen- 
tative. Section  2003  of  the  Code  of  1906 
(Hemingway's  Code,  $  1760),  was  passed  for 
the  express  piupose  of  preventing  suits  from 
abating  upon  the  death  of  either  party 
thereto. 

[2]  The  circuit  court  had  Jurisdiction  of 
both  the  parties  and  subject-matter  of  this 
suit.  The  scire  facias  or  summons  served  on 
the  executor  does  not  make  it  a  new  suit, 
but  is  merely  a  proceeding  in  the  original 
suit.  Breckenridge's  Adm'r  v.  Mellou's 
Adm'r,  1  How.  273.  If  the  contention  of  the 
appellee  were  correct,  then  it  would  have 
been  the  duty  of  the  appellant  to  file  the  orig- 


inal note  with  proper  aflldaTit  as  reqaired  by 
section  2106  with  the  derk  of  the  chancery 
court ;  then,  under  section  2108,  the  executor 
or  others  could  contest  the  claim,  and  either 
the  chancery  court  or  the  chancery  clerk 
would  refer  it  to  an  auditor.  Under  this  con- 
tention the  case  would  in  reality  be  taken 
from  the  drcuit  court  where  the  suit  was 
pending,  and  the  contest,  under  these  sec- 
tions, waged  in  the  chancery  court.  This 
would  then  be  an  abatement  of  the  pending 
suit  in  the  drcuit  court  directly  in  contra- 
vention of  the  terms  of  section  2093.  While 
section  2107  says  that  all  dalms  must  be 
probated,  this  court  haa  held  that  certain 
claims  presenting  contingent  liabilities,  and 
claims  arising  ex  delido,  do  not  have  to  be 
probated. 

[3]  Sections  2008  and  2105-2108  were 
adopted  at  the  same  time  as  part  of  the 
Code  of  1906,  and  are  In  the  same  chapter  of 
the  Code.  It  is  our  duty  In  construing  them 
to  give  force  and  etTect  to  eadi  and  every  one 
of  these  sections,  if  such  a  reasonable  con- 
struction be  possible.  In  Gonsid^ing  them 
together  as  to  their  intent  and  their  phrase- 
ology, we  are  of  the  opinion  that  it  is  not 
necessary  to  probate  a  claim  tqx>n  which 
suit  has  been  brought  during  the  life  of  the 
deceased,  but  that  the  suit  may  be  continued 
by  serving  the  executor  or  administrator 
with  a  sdre  fadas  or  summons  as  expressly 
provided  by  section  2093.  That  section  2107, 
requiring  all  claims  to  be  probated,  refers  to 
claims  upon  which  suit  has  not  already  been 
instituted  during  the  lifetime  of  the  de- 
ceased. 

The  decree  of  the  lower  court  is  reversed, 
and  decree  will  be  entered  here  sustaining 
the  demurrer  and  dismissing  the  bllL 

Beversed  and  dismissed. 


(U4  Hiss.  682) 

HICKiNGBOTTOM  v.  LEHMAN  at  al. 
(No.  21531.) 

(Supreme   Court   of   Mississippi,   Diyision  A. 
Feb.  28.  1921.) 

(Byllabut  hy  the  Court.) 

1.  Adverse  possession  $=3l06(4)— Ten  years' 
actual  adverse  possession  under  claim  of 
ownership  vests  title  In  occupant. 

Tpq  years'  actual  adverse  poBsesBion  of 
land  by  a  person  claiming  to  be  the  owner 
thereof  vests  title  in  Iiim  tliereto. 

2.  Replevin  «=»l— Title  to  land  cannot  be  tried. 

The  title  to  land  cannot  be  tried  in  an  ac- 
tion of  replevin. 

3.  Replevin  ®=>8(3)— Actual  possession  under 
claim  of  title  sufficient  for  reoovery  of  logs 
cut  by  trespassers. 

Proof  of  actual  possession  of  land  under 
daim  of  title  is  sufficient  to  enable  a  plaintiff 
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to  recoTsr  th«  poBMssioii  of  log*  ent  asd  re- 
moved from  the  land  by  the  defondanta,  who  in 
cnttinK  the  log*  were  mere  trespaaaera. 

Appeal  from  Circuit  Court,  Franklin 
County ;  R.  L.  Corban,  Jndge. 

Action  by  Mlasonrl  Hlcklngbottom  against 
Carl  Lehman  and  others.  Judgment  'tor  de- 
fendants, and  plalntifF  appeals.  Reversed 
and  remanded. 

Theo.  McKnlght,  of  Bude,  for  appellant 
L.  A.  Whittington,  of  Natdiei,  for  appel- 
lees. 


SMITH,  0.  J.  This  is  an  action  of  replev- 
in which  the  appellant  seeks  to  recover  from 
the  appellees  the  poesessloo  of  a  number  of 
oak  and  poplar  logs  cut  by  the  appellees 
without  the  appellant's  consmt  from  land  in 
h»  possession.  The  appellant  introduced 
no  evidence  in  the  court  below  for  the  reason 
tbat  wben  the  a]M)eUant  rested  her  case  the 
oonrt  excluded  her  evidence  and  directed  the 
Jary  to  return  a  verdict  for  the  appellees. 

The  gnmnd  on  whidi  it  Is  sought  to  up- 
hold tbe  ruling  of  tbe  court  below  is  that  the 
appellant  has  no  title  to  the  land  from  which 
the  logs  were  cut  It  appears  from  tbe  evi- 
dence that  the  appellant  is  the  widow  of 
Jake  Hlddngbottom,  who  died  several  years 
before  the  institution  of  this  suit,  and  who 
purchased  the  land  about  86  years  before  the 
logs  were  cut  therefrom  from  a  man  by  tbe 
name  of  Wentwortb,  who  placed  him  in  pos- 
session of  the  land,  and  he  thereafter  re- 
mained continuously  in  possession  of  It, 
claiming  it  as  his  own  until  his  death.  Tbe 
appellant  is  now  In  possession  of  the  land, 
and  has  been,  since  the  death  of  her  husband, 
claiming  it  as  her  own.  Tbe  land  was  er- 
roneously described  In  the  deed  from  Woit- 
worth  to  Jake  Hicklngbottom,  which  error 
Wentworth  promised  to,  but  did  not,  correct 

[1-3]  If  this  evidence  is  true,  the  title  to 
tbe  land  vested  in  Jake  Hicklngbottom  by  ad- 
verse possession  (sectt(»i  3094,  Code  of  1906; 
Hemingway's  Code,  S  2458),  and  the  ai>- 
pellant  is  now  tbe  sole  owner  thereof,  unless 
her  husband  left  other  heXre  who  are  entitled 
to  an  interest  tber^n.  But  the  title  to  land 
cannot  be  tried  in  an  action  of  replevin 
(Campbell  v.  Brooks,  93  Miss.  8S3,  47  South. 
646,  20  L.  B.  A.  [N.  S.]  607,  17  Ann.  Cas. 
1017),  and  It  is  not  necessary  for  the  appel- 
lant to  be  tbe  <owner  of  the  land  from  which 
tbe  logs  were  cut  in  order  for  her  to  recover 
herein,  for  ber  possession  of  tbe  land  under 
claim  of  ownership  is  sufficient  for  that  pur- 
pose as  against  tbe  appellees,  who  in  cutting 
the  logs,  according  to  tbe  evidence,  were 
mere  trespassers.  Miller  y^  Wesson,  68 
Miss.  831 ;  PhUUps  v.  GastreU,  61  Miss.  413 ; 
Oobbey  on  Beplevln  (2d  Ed.)  {{  69  and  876; 


28  B.  O.  L.  868;  24  Am.  &  Bug.  Daa  L.  488; 
notes  to  86  Am.  Dec.  322.  89  Am.  Dec.  429, 
and  69  L.  B.  A.  732. 
Beversed  and  remanded. 


(121  MUs.  62«) 

RUSSELL  M  al.  v.  TOWN  OF  HICKORY. 
(N«.  21592.) 

(Supreme  Court  of  Mississippi,  DhUUm  A. 
Feb.  28,  1921.) 

(BvOttlms  »y  the  Oonrt.) 

Sobools  aad  sohool  districts  «s>5— Msnielpallty 
held  entitled  to  hold  for  od«oatleaal  pariiosae 
property  turaed  over  to  It  by  lutltate  tns- 
tse*. 
Where  property  is  deeded  to  tmstees  of  a 
certain  institate,  to  be   used  for  educational 
purposes,  and  is  turned  over  by  them  to  a  mu- 
nicipality for  the  same  use  and  purposes,  the 
latter  acquires  the  right  to  hold  it  as  against 
original  grantors,  for  educational  purposes  as 
conditioned  in  deed  of  original  grantors. 

Appeal  from  Chancery  Court  Newton 
Ck>unty;   S.  M.  Qraham,  Special  CHiancellor. 

Suit  by  the  Town  of  Hickory  against  Frank 
Russell  and  another.  Decree  for  utointUI  on 
deuiurier,  and  defendants  appeal.  Affirmed 
and  remanded,  with  leave  to  iriead. 

Robt  Ifc  Bullard,  of  Hattiesbnrg,  for  ap- 
pellants. 

W.  M.  Everett  of  Hickory,  and  Jacobsoa 
&  Brooks,  of  Meridian,  for  appellee. 

HOLDEN,  J.  This  case  is  here  on  appeal 
for  tbe  sec<Hid  time.  See  Russell  et  al.  v. 
Town  of  Hickory,  116  Miss.  46,  76  South.  826. 
The  case  is  fully  stated  in  tbe  former  deci- 
sion, and  we  refer  to  It  as  showing  tbe  facts, 
pleadings,  and  questions  of  law  involved. 
There  was  a  reversal  of  the  lower  court  oo 
tbe  ground  that  tbe  demurrer  to  the  bill 
should  have  been  sustained  for  several  rea- 
sons, one  of  whicb  was  that  the  bill  did  not 
aver  "that  the  property  bad  been  deeded  to 
tbe  municipality  for  school  purposes  or  turn- 
ed over  to  tbe  town  to  be  operated  for  educa- 
tional purposes." 

When  the  case  was  remanded  tbe  appellee, 
tbe  town  of  Hickory,  filed  an  amended  bill, 
which  is  now  before  us,  to  which  the  appel- 
lant demurred,  and  the  demurrer  was  over- 
ruled. The  amended  bill  now  contains  an  al- 
legation intended  to  meet  tbe  trouble  pointed 
out  by  tbe  former  decision.  The  language  of 
tbe  allegation  on  this  point  is  as  follows: 

"That  the  said  persons  named  as  tbe  tmstoes 
of  the  Hickory  Institute  took  possesaion  in  the 
year  1889  of  said  property  for  school  pur- 
poses to  their  successors  in  office,  and  t>y  said 
successors  in  office  of  tbe  original  trustees  of 
the  Hickory  Institute  the  said  property 
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turned  over  to  the  board  of  traateea  of  the 
Hickoiy  High  School  for  school  purposes,  and 
thua  the  said  property  came  In  the  possession 
of  the  board  of  trusteea  of  the  Hickory  High 
School  for  school  parpoaea,  and  In  such  manner 
and  for  auch  purpoaea  the  property  waa  thna 
veeted  fa>  them  for  the  nae  and  benefit  of  the 
town  of  Hickory,  its  present  owners,  throagh 
the  board  of  trasteea  of  the  Hickory  High 
School,  who  took  aaid  property  for  the  nse  and 
benefit  of  the  said  town  of  Hickory,  Its  prea- 
ent  owneta." 

We  think  this  allegation  of  the  bill,  if  true, 
as  admitted  by  the  demurrer,  la  ample  to 
maintain  the  right  of  the  town  of  Hickory  to 
tbe  posaeaslon  and  use  of  the  property  in- 
YolTed,  as  against  appellants,  so  l<mg  as  It  is 
used  for  educational  purposes,  as  conditioned 
in  tbe  deed  from  Russell  to  the  Hickory  In- 
stitute. When  tbe  property  was  turned  over 
to  tbe  town  of  Hickory,  through  the  Hickory 
Hi{^  School,  by  the  Hickory  Institute,  for 
educational  purposes,  the  town  of  Hickory 
obtained  the  right  to  possess  and  use  the 
property  in  the  same  manner  and  for  the 
same  length  of  time  that  the  Hickory  Insti- 
tute was  prlTlleged  to  use  it  under  the  deed 
from  Russell.  Therefore  the  bill  was  not  de- 
murrable^ and  tbe  dutncellor  was  correct  in 
BO  holding. 

The  bill  also  seems  to  claim  title  to  the 
property  by  adverse  possession,  but  we  de- 
cline to  decide  that  question  at  thla  time.  We 
may  point  out,  however,  that  the  allegation 
of  adverse  possession  is  not  clear  and  defi- 
nite with  reference  to  whether  the  possession 
was  hostile  and  when  It  began. 

Another  ground  in  the  bill  for  relief  la 
that  the  appellants  released  their  right  of  re- 
version in  tbe  land  by  a  subsequent  agree- 
ment We  also  omit  deciding  this  question  as 
it  may  not  arise  again. 

The  Judgment  of  the  lower  court  Is  af- 
firmed, and  the  case  remanded,  with  leave  to 
appellants  to  plead  further  within  60  days 
after  the  mandate  reaches  the  lower  court. 

AfiBrmed  and  remanded,  with  leave  to  ap- 
pellants to  plead  further  within  60  days. 


(124  MtB8.  686) 

MIMS  V.  SWINDLE.     (No.  21382.) 

(Supreme  Court  of  Mississippi,  Division  B. 
Feb.  28,  192L) 

(ByUahuM  hy  the  Court.) 

iBluMtloa  «E=>t86(2)  —  What  attorney'a  fees 
datandant  entitled  t»,  on  dissolution  of  la- 
JoBotlon,  stated. 
The  damages  to  whidi  a  defendant  is  en- 
titied  under  section  610,  Code  of  1906  (Hem- 
ingway's Code,  I  370),  on  the  dissolution   of 
an  injunction,  includes  attorney's  fees  for  pro- 
curing a  dissolotion  of  the  injunction,  but  not 
attorney's  fees  for  defending  the  suit  on  ita 
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'  merits,  when  the  injunction  is  a  mere  incident 
thereto,  or  for  obtaining  affirmative  relief  in 
the  suit  by  means  of  a  cross-bilL 

Apjieal  from  Chancery  Court,  Sunflower 
(younty;  E.  N.  Thomas,  Chancellor. 

Suit  by  Walter  MIms  against  Estes  Swin- 
dle. Judgment  for  defendant  was  affirmed 
(86  South.  646),  and  defendant  moves  for  an 
allawance  of  attorney's  fees  in  defending  tbe 
appeal.    Motion  overruled. 

Everett  &  Hairston,  of  Indlanola,  tor  ap- 
pellant 

Moody  &  Williams  and  Chapman  k  John- 
son, all  of  Indlanola,  for  appellee. 

SMITH,  a  J.  The  decree  of  the  court  be- 
low was  affirmed  by  this  court  on  a  former 
day  (80  South.  646),  and  the  appellee  now  by 
motion  requests  the  allowance  of  a  fee  for 
services  rendered  by  his  attomeya,  incurred 
by  him  in  defending  the  appeal.  The  orig- 
inal bill  in  the  court  below  was  exhibited  by 
the  appellant  against  the  aK>ellee,  setting 
forth  in  substance  that  the  appellant  waa  in 
possession  of  certain  land  under  a  valid  lease 
thereto  from  a  former  owner  thereof,  from 
whom  the  appellee  purchased  the  land  with 
notice  of  the  appellant's  lease;  that  the  ap- 
pellee was  demanding  possession  of  the  land, 
and  was  threatening  to  resort  to  proceedings 
at  la,w  to  evict  the  appellant  therefrom ;  and 
prayed  that  he  be  enjoined  from  so  doing. 
The  appellee  answered  this  bill,  denying  the 
appellant's  right  to  the  possession  of  the  land, 
setting  up  his  titie  thereto  by  a  cross-bill, 
and  prayed  that  the  appellant's  claim  to  pos- 
session of  the  land  be  canceled,  that  the  ap- 
pellee be  decreed  to  be  entitled  to  the  imme- 
diate possession  thereof,  and  that  such  pro- 
cess as  might  be  necessary  to  put  him  in  pos- 
session be  issued. 

Xo  attempt  was  made  before  final  hearing 
to  dissolve  the  preliminary  injunction  that 
was  granted  to  the  appellant  on  the  filing  of 
his  bill.  The  court  below  on  final  hearing 
held  that  the  appellant  .was  not  entitled  to  tbe 
relief  sought  by  him,  but  that  the  appellee 
was  entitied  to  the  cancellation  of  the  appel- 
lant's  claim  to  tbe  land  and  to  the  Immediate 
possession  thereof.  There  was  a  decree  ac- 
cordingly, in  which  the  injunction  thereto- 
fore granted  was  dissolved. 

The  damages  to  which  the  appellee  is  en- 
titled because  of  the  dissolution  of  the  in- 
junction are  such  only,  imder  section  610, 
Code  of  1906  (section  370,  Hemingway's  Code), 
as  he  may  have  sustained  "by  reason  of  the 
suing  out  of  the  said  Injunction."  Such  dam- 
ages Include  attorney's  fees  for  procuring  a 
dissolution  of  the  injunction  (Raggett  v. 
Beard,  43  Miss.  120;  Wynne  v.  Mason,  72 
Miss.  424,  18  South.  422),  but  do  not  include 
attorney's  fees  for  defending  the  suit  on  its 
merits,  when  the  injunction  is  a  mere  ind- 
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dent  thereto  (Tamlson  ▼.  Dulaney,  74  MIsa. 
890,  21  South.  972;  Curphy  v.  Terrell,  89 
Mfsa.  824,  42  South.  235),  or  for  obtalnlnK 
affirmatlTe  relief  therein  by  means  of  a  cross- 
bill (Valentine  t.  McGratb,  62  Miss.  112;  2 
Higb  on  Injunctions,  1630;  14  R.  C.  L.  486; 
notes,  16  L.  R.  A.  [N.  S.)  71,  83  L.  R.  A.  [N.  S.l 
845,  and  8  Ann.  Cas.  715).  If  the  appellee  bad 
simply  obtained  a  dissolution  of  the  Injono- 
tion,  80  that  he  might  proceed  .with  his  ac- 
tion at  law,  he  would  have  been  entitled  to 
recover  a  reasonable  attorney's  fee  therefor; 
but  after  the  filing  of  his  cross-bill  the  disso- 
lation  of  the  injunction  became  a  mere  inci- 
doit  to  the  suit,  and  really  amounted  to  noth- 
ing, for  the  reason  that  the  relief  granted 
the  appellee  on  his  cross-bill  was  as  full  and 
complete  as  he  could  have  obtained  in  a  court 
of  law.  If  the  case  of  Brooks-Scanlon  (3o.  ▼. 
Stogner,  114  Miss.  736,  76  South.  696,  is  in 
seeming  conflict  herewith,  it  will  be  gnffldent 
to  say  that  the  question  here  under  consid- 
eration was  not  there  presented  to  the  court 
for  decision,  for  it  appears  from  the  original 
record  therein  that  the  appellee's  rls^t  to 
attorney's  fees  in  event  the  decree  of  the 
court  below  should  be  affirmed  was  not  con- 
tested; the  court  being  simply  called  on  in 
that  event  to  fix  the  amount  thereof. 
Motion  overruled. 


(124  MISK  691) 

COTTON  V.  HARLAN.     (No.  21544.) 

(Sapreme   Court   of   Missisxippi,   Division   A. 
Feb.  28,  1921.) 

(ByllahuM  iy  the  Court.) 

t.  Justices  of  the  peace  «=33l— Court  Is  one 
of  record. 

The  court  of  a  Justice  of  the  peace  is  a 
court  of  record  and  of  general  Jurisdiction. 

2.  Judgment  «=>482,  495(l)--On  collateral  at- 
tack on  default  Judgment  baaed  on  oonstmo* 
tlve  service,  Jurisdictional  factajiresumed. 

Where  a  Judgment  of  a  court  of  general  Ju- 
risdiction is  attacked  collaterally,  unless  the 
contrary  affirmatively  appears  from  the  record, 
all  jurisdictional  facts  are  conclusively  pre- 
sumed to  have  existed,  whether  there  are  re- 
citals in  the  record  to  show  them  or  not;  and 
this  rule  applies,  although  the  Judgment  at- 
tacked was  rendered  by  default,  on  construc- 
tive service  of  process  alleged  to  be  defective. 

3.  Justices  of  the  peace  <$=>  1 29(1)— Attack  In 
trover  on  Judgment  under  which  sale  was 
made  held  a  collateral  attack. 

A  claim  in  an  action  of  trover  that  a  Judg- 
ment of  a  Justice  of  the  peace  rendered  by  de- 
fault, at  a  sale  under  which  the  property  alleg- 
ed to  have  been  converted  was  purchased,  is 
void  because  of  defects  in  the  service  of  pro- 
cess on  the  defendant  therein,  is  a  collateral 
and  not  a  direct  attack  on  the  Judgment. 


Appeal  fft>m  Olrcnlt*  Conrt,  Pike  County; 
D.  M.  MUler,  Judge. 

Trover  by  E.  R.  Harlan  against  W.  R.  Cot- 
ton. Judgment  for  plaintitr,  and  defendant 
appeals.    Reversed  and  rendered. 

Frank  O.  Lee,  of  McC!omb,  and  Price  te 
Price,  of  Magnolia,  for  appellant 
B.  G.  WUliama,  of  McComb,  for  appellee. 


SMITH,  CL  J.  This  Is  an  action  in  trover, 
begun  by  the  appellee  to  recover  of  the  ap- 
pellant the  value  of  an  automobile,  alleged  to 
have  been  the  property  of  the  appellee  and 
to  have  been  converted  by  the  a]K>el]ant  to 
his  own  use.  The  appellee  purchased  an  au- 
tomobile at  a  sale  under  a  Judgment  in  at- 
tachment against  the  appellee  rendered  in  the 
court  of  a  Justice  of  the  peace.  One  of  the 
grounds  of  the  attachment,  as  appears  from 
the  affidavit  by  whidi  the  proceeding  was  he- 
gun,  was  that  the  defendant  therein  was  "a 
nonresident  of  this  state."  The  Judgment  re- 
cites that  publication  was  made  for  the  de- 
fendant, but  is  silent  as  to  whether  or  not  the 
Judgment  creditor  filed  with  the  Justice  of  the 
peace  an  affidavit  "showing  the  post  office^ 
of  the  defendant,  or  that  he  has  made  dili- 
gent Inquiry  to  ascertain  It  without  suc- 
cess," as  required  by  section  147  of  the  Code 
of  1906  (Hemingway's  Code,  {  139),  and  no 
such  affidavit  appears  among  the  papers  In 
the  proceeding  which  were  introduced  in  evi- 
dence by  the  appellee.  Each  of  the  parties 
introduced  parol  testimony  reiatlTe  to  the  fil- 
ing of  this  affidavit,  from  which  the  court 
below  aeeras  to  have  decided  that  the  affidavit 
had  not  been  filed,  and  that  the  Justice  of  th» 
peace  was  consequently  without  Jurisdiction 
to  render  the  Judgment,  for  a  peremptory  in- 
struction requested  by  the  appellant  was  re- 
fused, the  Jury  was  directed  to  return  a  ver- 
dict for  the  appellee  after  assessing  his  dam- 
ages, and  there  was  a  verdict  and  Judgment 
accordingly. 

[1-3]  Whether  or  not  the  Judgment  creditor 
filed  with  the  Justice  of  the  peace  in  the  at- 
tachment proceeding  the  affidavit  required  by 
the  statute,  setting  forth  the  post  office  of  the 
defendant  therein,  or  the  creditor's  failure 
to  ascertain  it,  cannot  be  Inquired  into  here, 
for  the  reason  that  the  court  of  a  Justice  of 
the  peace  is  a  court  of  record  and  of  general 
Jurisdiction.  Brian  ▼.  Davidson,  26  Miss. 
213 ;  Stevens  v.  Mangum,  27  Miss.  481;  Vicks- 
burg  Grocery  Co.  v.  Brennan,  20  South.  845. 
And  where  a  Judgment  of  such  a  court  is  at- 
tacked collaterally,  as  In  the  case  here 
(McKlnney  v.  Adams,  05  Miss.  832,  50  South. 
474),  unless  the  contrary  affirmatively  ap- 
pears from  the  record,  all  Jurisdictional  facts 
are  conclusively  presumed  to  have  existed,, 
whether  there  are  recitals  in  the  record  to- 
show  them  or  not.  Cooley's  (Constitutional 
Limitations,  406;  Ames  v.  Williams,  72  Miss. 
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TOO,  17  Sontli.  762;  GUlesple  t.  Hanensteln, 
72  Bflss.  838,  17  South.  602;  Vlcksburg  Gro- 
cei7  Co.  T.  Brennan,  20  Soutb.  845 ;  Allen  t. 
Dfcken,  63  Miss.  91;  Kelly  t.  Harrison,  69 
Miss.  856,  12  Soutb.  261. 

An  exception  to  this  rule  is  made  by  few 
courts,  where  the  judgment  attacked  was  ren- 
«tered  In  a  proceeding  In  which  process  was 
served  upon  a  nonresident  defendant  by  pub- 
lication of  the  summons,  without  an  appear- 
ance by  blm;  but,  according  to  the  weight  of 
authority,  such  an  exception  Is  arbitrary  and 
Illogical,  and  we  so  bold.  Gason  y.  Cason,  31 
Miss.  578;  Black  on  Judgments  (2d  Ed.)  toL 
1,  St  271  and  281;  15  R.  C.  L.  889 ;  Applegate 
V.  Lexington,  117  U.  S.  255,  6  Sup.  Ct  742, 
29  L.  Ed.  892 ;  Hardy  v.  Beaty,  84  Tex.  562, 
19  S.  W.  778,  31  Am.  St.  Rep.  80;  McHatton 
y.  Rhodes,  143  Cal.  275,  76  Pac.  1036,  101  Am. 
St  Rep.  125. 

The  cases  of  Ponder  v.  Martin,  119  Miss. 
156,  80  Soutb.  388,  and  Carter  v.  Brandy,  71 
Miss.  240,  15  South.  790,  relied  on  by  the  ap- 
pellee, are  not  here  in  point  In  the  first  the 
qnestlon  of  the  validity  of  the  decree  com- 
plained of  arose  on  a  direct  appeal  ttaerefrom; 
and  in  the  second,  the  infirmity  in  tlie  title 
to  tbe  land  involved  did  not  arise  out  of  any 
defect  in  the  decree  under  which  it  was  sold, 
but  out  of  a  defect  In  tbe  sale  made  pursu- 
ant to  tbe  decree,  and,  as  tbe  court  in  Its 
opinion  pointed  out  tbe  rules  applicable  to 
a  collateral  attack  upon  a  judgment  or  decree 
did  not  apply. 

The  peremptory  Instruction  requested  by 
tbe  appellant  should  have  been  given. 

Reversed,  and  judgment  here  for  tbe  ap- 
pellant 


(124  Hlas.  697) 

WARD    V.   WARD. 


(No.   21320.) 


(Supreme    Conrt   of  Mississippi,   IMvision   A. 
Feb.  28,  1921.) 

(BvUtttiu  &y  tk«  Court.) 

1.  Wills  4=9294— When  seoondary  evidence  of 
execution  proper  on  Issue  of  devlsavit  vel  non 
stated. 

In  an  issue  of  devisavit  vel  non,  the  propo- 
nents must  prove  the  execution  at  the  will 
by  one  of  the  subscribing  witnesses  thereto, 
if  within  tbe  jurisdiction  of  the  conrt.  If  either 
or  both  attesting  witnesses  deny  its  execution 
or  fail  to  testi]^  to  its  due  execution,  then 
secondary  evidence  of  its  execution  may  be  in- 
troduced by  the  proponents. 

2.  Wills  $=s384— If  contestant  Introduoes  at- 
testing witness,  error  of  proponents  Is  oor- 
raoted. 

Where  tbe  proponent  fails  to  introdnee  the 
attesting  witnesses  to  a  will  and  they  are  in- 
troduced by  the  contestant  then  the  error  of 
proponents  is  corrected. 


3.  EvIdeneo  «=>474(4),  501  (3)— Attesting  wit- 
ness may  testify  as  to  testamentary  capacity, 
but   other   nonexperts   must  state  basis   of 

opinion. 

The  attesting  witnesses  to  a  will  may  ex- 
press an  opinion  as  an  expert  upon  the  testa- 
mentary capacity  of  tbe  testator;  other  non- 
expert witnesses  are  confined  to  a  narrative 
of  facts  and  the  conduct  of  tbe  testator,  upon 
which  they  base  their  opinion  as  to  his  testa- 
mentary capacity. 

4.  Wills  <e=»l66(l2)— Evidence  Insufficient  to 
show  undue  influence  on  part  of  testator's 
brother. 

The  fact  that  a  brother  of  testator  procur- 
ed the  attorney  to  write  the  will,  procured  the 
attesting  witnesses,  and  excluded  all  persons 
from  the  room  while  the  will  was  being  written 
is  not  alone  sufficient  testimony  of  undue  in- 
fluence, fraud,  or  coercion  on  the  part  of  the 
brother  of  the  testator. 

5.  Wills  ®=3332— Instruction  authorizing  Inval* 
idatlon  of  will  If  testator  In  any  manner  guid- 
ed as  to  execution  held  erroneous. 

An  instruction  is  erroneous  which  author- 
ises the  jury  to  invalidate  a  will  if  the  de- 
cedent was  whoDy  uninfluenced  or  in  any 
moirner  guided  or  directed  about  the  execution 
of  tbe  will  or  in  procuring  attesting  witnesses. 
It  is  undue  influence  that  vitiates  a  will. 

6.  Wills  «=3329(5)— Unreasonableness  of  will 
admissible  only  as  showing  testamentary  In- 
capacity or  undue  Influence. 

Upon  an  issue  devisavit  vel  non,  an  in- 
struction for  contestants  is  erroneous  in  au- 
thorizing the  jury  without  qualification  that 
they  may  alone  consider  the  reasonableness  or 
the  unreasonableness  of  the  will.  This  may 
only  be  considered  when  there  la  testimony 
tending  to  show  either  lack  of  testamentary 
capacity  or  undue  influence,  and  then  to  be 
considered  together  with  this  testimony. 

Appeal  from  Chancery  Court  Attala  Coun- 
ty; Z.  A.  Brantley,  Chancellor. 

Proceedings  by  R.  S.  Ward  for  tbe  probate 
of  tbe  wUl  of  Ben  L.  Ward,  deceased,  in 
which  Mrs.  Sallle  Ward  flled  a  caveat  De- 
cree for  contestant  and  proponent  appeals. 
Reversed  and  remanded. 

Sec,  also,  85  Soutb.  18L 

Teat  &  Teat  of  Jackson,  and  M.  h.  Dew, 
of  Kosciusko,  for  appellant. 

J.  6.  Smythe  and  S.  L.  Dodd,  both  of  Kos- 
ciusko, and  E^ilton  Thompson  and  R.  H.  & 
J.  H.  Thompson,  all  of  Jacks<«,  for  appellee. 

STEES,  J.  Ben  L.  Ward  left  surviving 
him  at  his  death  hia  wife,  Mrs.  Sallle  Ward, 
and  no  children.  By  will  he  devised  to  his 
wife  a  life  interest  in  a  part  of  his  real  es- 
tate, with  remainder  to  some  nieces  and 
nephews.  The  balance  of  his  real  estate  was 
devised  to  these  same  nieces  and  nephews. 
After  Mr.  Ward's  death  the  will  was  oftered 
for  probate,  and  a  caveat  was  flled  against 
Its  probation  by  Mrs.  Ward,  the  widow,  and 
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an  ItHue  of  devlsavlt  vel  non  was  made.  The 
two  questions  presented  under  this  Issue 
were  lack  of  testamentary  capacity  and  un- 
due Influence.  These  two  Issues -were  snb- 
mltted  to  the  Jury,  and  a  verdict  returned  In 
fayor  of  the  contestants. 

It  is  first  contended  by  the  appellants, 
proponents  of  the  will,  that  a  peremptory 
instruction  should  have  been  given  in  their 
favor  on  both  of  these  Issues.  After  a  care- 
ful examination  of  the  testimony  we  are  of 
the  opinion  that  the  Jury  could  have  found 
in  favor  of  either  side  on  either  of  these 
issues,  and  fhat  on  both  Issues  it  was  a 
questicm  of  fact  for  the  Jury. 

The  will  was  prepared  by  Hon.  Percy  L. 
Ouyton  in  the  sickroom  of  the  testator.  It 
was  signed  by  the  testator  and  by  N.  D. 
Skelton  and  1>.  S.  Prevost  as  witnesses. 
The  proponents  failed  to  introduce  either 
Skelton  or  Prevost  to  prove'  the  due 
execution  ,of  the  will.  Both  of  these  witness- 
es were  placed  upon  the  stand  by  the  con- 
testants. The  substance  of  their  testimony 
is  that  they  went  to  the  home  of  the  testator 
at  the  request  of  his  brother,  R.  S.  Ward  ;  that 
Mr.  Guyton  requested  than  to  sign  the  will 
as  witnesses,  and  that  they  did  so;  that 
(hey  wen  not  requested  to  sign  it  by  the  tes- 
tator, but  signed  it  In  his  presence.  They 
then  testified  that  in  their  opinion  the  tes- 
tator did  not  have  sufficient  testammtary 
capacity  to  make  a  wllL 

It  Is  contended  by  the  appellee  that  a 
peremptory  instruction  in  her  favor  should 
have  been  given  in  the  lower  court,  because 
the  contestants  failed  to  prove  by  the  two 
witnesses  to  the  will  the  signing,  publication, 
and  attestation  as  required  by  section  1991, 
CJode  of  1906  (section  1656,  Hemingway's 
Code).  This  section  provides  that  the  due 
execution  of  the  will  must  be  proved  by  at 
least  one  of  the  subscribing  witnesses.  If 
alive  and  a  resident  in  the  state,  and  compe- 
tent to  testify. 

The  case  of  Martin  v.  Perkins,  56  Miss. 
204,  is  relied  upon  by  the  appellee.  It  is 
held  in  that  case  that  the  subscribing  wit- 
nesses to  the  will  must  be  examined,  that 
they  are  the  only  competent  witnesses  to  the 
signing,  publication,  and  attestation,  but  that 
others  are  equally  competent  to  speak  of  the 
mental  condition  of  the  testator  at  the  time 
of  the  making  of  the  will. 

EVom  an  examination  of  the  entire  tes- 
timony of  these  two  attesting  witnesses  its 
effect  is  tliat  the  testator  signed  the  will  In 
their  presence,  and  that  they  were  requested 
to  sign  it  as  witnesses  by  Mr.  Quyton,  who 
drafted  the  will,  which  request  was  made  in 
the  presence  of  Mr.  Ward,  which  in  effect 
was  really  the  request  of  the  testator,  provid- 
ed he  possessed  sufficient  testamentary  ca- 
pacity. The  case  of  Martin  v.  Perkins  also 
held  that  the  capacity  or  incapacity  of  the 
testator  may  be  proved  by  other  than  the 
attesting  witnesses  to  the  will.    The  attest- 


ing witnesses  to  the  will  may  express  an 
opinion  as  an  expert  as  to  the  capacity  of 
the  testator,  while  other  nonexpert  witnesses 
are  confined  to  a  narrative  of  facts  and  the 
conduct  of  the  testator,  and  base  their  opin- 
ion upon  these  facts. 

[1]  The  rule  that  the  due  execution  of  a 
will  may  only  be  proved  by  one  of  the  two 
attesting  witnesses  thereto  has  been  mod- 
ified in  this  state.  In  the  case  of  Helm  r. 
Sbeeks,  116  Miss.  726,  77  South.  820,  it  was 
held  that  it  was  the  duty  of  the  proponent 
of  the  will  to  produce  one  of  the  subscribing 
witnesses,  If  within  the  Jurisdiction  of  the 
court,  or  to  take  his  deposition  if  that  could 
be  done ;  that  the  testimony  of  the  subscrib- 
ing witness  is  the  best  evidence,  but  if  these 
witnesses  cannot  be  produced,  or  if  produced 
will  not  testify  to  the  ezecati<»i  of  the  will, 
or  are  not  able  to  recall  the  facts,  then  sec- 
ondary evidence  may  be  introduced.  To  the 
same  effect  is  Williams  v.  Moorehead,  116 
Miss.  653,  77  South.  66a 

(2]  In  this  case  the  proponents  should  have 
introduced  these  two  attesting  witnesses, 
who  were  within  the  Jurisdiction  of  the 
court,  and  as  a  matter  of  fact  were  wit- 
nesses present  at  the  trial.  Their  failure  to 
introduce  them,  however,  was  corrected  by 
the  contestant's  Introducing  them. 

The  testimony  of  Mr.  Guyton  was  to  the 
effect  that  the  will  was  properly  executed, 
and  that  the  testator  had  sufilcient  testa- 
mentary capacity  to  make  a  wllL  Under  this 
testimony  the  contestants  were  not  entitled 
to  a  peremptory  instruction. 

Mrs.  Sallle  Ward,  the  widow,  over  the 
objection  of  the  proponents,  testified  that  she 
had  not  been  guilty  of  any  misconduct  as  the 
wife  of  the  testator,  and  that  she  had  not 
admitted  to  the  testator  that  she  had  writ- 
ten some  letters,  or  been  guilty  of  any  im- 
proper conduct  She  testified  that  she  had 
been  a  true  wife,  and  had  nursed  and  waited 
upon  her  husband  during  his  illness.  She 
also  testified  to  an  irrelevant  matter  about 
some  money  and  personal  property  being 
turned  over  or  taken  by  the  appellant,  B,  S. 
Ward,  during  the  lifetime  of  her  husband, 
and  of  the  visits  of  the  appellant  to  her 
husband,  and  that  after  these  visits  ber  hus- 
band was  not  as  affectionate  toward  her  as 
he  was  before ;  that  she  was  present  at  the 
house  when  Mr.  Guyton  was  there,  but  did 
not  know  what  was  done  at  that  time,  be- 
cause it  was  kept  a  secret  from  her.  She 
testified  to  other  conferences  in  the  house 
between  her  husband,  appellant,  and  John 
Ward,  which  she  was  not  permitted  to  at- 
tend. This  testimony  directly  tended  to  sus- 
tain the  contention  of  the  contestants  upon 
the  question  of  the  undue  influence  exerted 
upon  the  testator  by  the  appelant,  B.  S. 
Ward,  and  consequently  was  to  establish  her 
claim  as  the  widow  against  the  estate  of  the 
deceased,  and  was  not  admissible.  White- 
head T.  Kirk,  IM  Miss.  776,  61  South.  737, 


Digitized  by 


Google 


Mta.) 


WAItD  ▼.  WABD 

(t?  Bo.) 


155 


62  Sooth.  432,  SI  L.  R.  A.  (N.  S.)  187,  Ann. 
Ca&  1916A,  1061;  Graham  ▼.  Tajlot,  IIT 
Hlaa  736,  78  Sonth.  706;  Oooper  v.  Bell,  114 
Miss.  766,  75  South.  767;  Hehn  r.  Sheeka, 
116  Miss.  726,  77  South.  82a 

[3]  There  was  a  great  deal  of  Incompetent 
testimony  introduced  by  both  sides  about 
matters  in  no  way  concerning  the  issues. 
The  two  questions  for  the  Jury  to  decide 
were :  First,  whether  the  testator  had  suffi- 
cient testamentary  capacity  to  make  the 
win;  second,  whetbw  or  not  he  was  so  un- 
duly tnftaeticed  by  the  appellant,  R.  S. 
Ward,  that  his  will  was  subdued  and  sub- 
ordinated by  the  will  of  R.  8.  Ward  and  the 
free  ag»icy  of  his  mind  thereby  taken  away, 
and  the  Instrument  really  made  to  speak 
the  will  of  R.  S.  Ward.  A  great  many  non- 
expert witnesses  in  the  case  were  permitted 
to  express  their  opinion  as  to  the  capacity 
or  lack  of  capacity  of  the  testator  without 
first  stating  the  facts  upon  which  this  opin- 
ion was  based.  This  court  has  repeatedly 
held  this  to  be  error.  Martin  ▼.  Perkins, 
supra.  This  rule  Is  aptly  stated  in  the  c^in- 
ion  in  Sheehan  t.  Kearney,  82  Miss.  688,  21 
South.  41,  35  L.  R.  A.  102,  as  follows: 

"With  respect  to  the  rule  as  to  allowing  non- 
experts to  give  tbeir  opinion  as  to  the  soond- 
ness  of  mind  of  the  subject  of  inquiry,  the 
true  riew  is  set  forth  in  Wood  v.  State,  68 
Miss,  at  page  742.  They  shonld  testify  as  to 
the  facta,  acta,  declarations,  etc.,  of  the  sub- 
ject of  inqoiiy,  and  then  glTO  tii€ir  opinions 
based  npon  these  facts." 

Twenty-six  Instructions  were  given  the  Ju- 
ry tn  favor  of  the  ctHitestanta  Some  of 
whldi  are  absolutely  erroneous,  and  a  num- 
ber of  others  are  Inaccurately  drawn.  There 
is  a  great  deal  of  unnecessary  repetition  in 
these  instructions.  We  shall  point  out  a 
few  of  the  glaring  errors  In  some  of  them. 
Instruction  No.  4  Is  as  foUows: 

'^Tbe  court  instructa  the  jury  that  the  exist- 
ence of  confidential  relations  between  Ben  It 
Ward,  the  principal,  and  the  beneflciariea  un- 
der the  wHl,  coupled  witn  activity  on  the  part 
of  the  latter  in  and  about  the  execution  and 
preparation  of  the  will,  such  Initiation  for  the 
preparation  of  the  will,  or  participation  in  such 
preparation,  employing  the  draftsman,  select- 
lag  the  witnesses,  excluding  persons  from  the 
testator  at  or  about  the  time  of  the  execution 
of  the  win,  concealing  the  making  of  the  will 
after  tt  was  made,  and  the  like,  will  raise  the 
presumption  of  undue  influence  and  cast  on 
them  the  burden'  of  showing  that  it  was  not 
induced  by  coercion  or  fraud  on  their  part 
directly  or  indirectly." 

[4]  nils  Instruction  Is  In  error  In  assum- 
ing that  confidential  relations  existed  be- 
tween Ben  L.  Ward,  the  testator,  and  the 
beneficiaries  In  the  will,  his  nieces  and  neph- 
ews. Save  the  fact  that  they  are  his  nieces 
and  nephews  there  is  no  testimony  whatever 
to  show  any  such  relation.  His  only  con- 
fidants and  advisers,  as  shown  by  the  testi- 


mony, were  bis  brothers.  Bob  and  John,  es- 
pecially Bob,  the  appellant  Neither  is  there 
any  testimony  tending  to  show  that  these 
two  men  were  in  any  wise  authorized  to  act 
In  this  matter  for  the  beneficiaries.  Neither 
was  there  any  activity  whatever,  and  nei- 
ther did  the  beneficiaries  in  any  way  have 
anything  to  do  with  the  preparation  of  the 
will.  If  any  one  actively  participated  In 
this  preparation  it  was  Bob  Ward.  Even  If 
this  instruction  were  drawn  with  reference 
ta  the  conduct  of  Bob  Ward,  the  appellant. 
Instead  of  the  beneficiaries,  It  would  be 
error  to  assume  as  true  certain  disputed 
facts,  namely,  concealing  the  making  of  the 
will.  These  facts  alone  would  not  be  sufll- 
dent  to  establish  undue  iofluence  on  the 
pert  of  Bob  Ward,  but  would  be  consistent 
with  the  view  that  he  was  merely  assisting 
his  brother  at  his  request  in  order  that  the 
brother  might  prepare  bis  wilL  From  these 
facts  alone  the  Jury  would  not  be  warranted 
in  finding  that  the  mind  of  the  testator  was 
dominated  and  subdued  by  that  of  Bob  Ward, 
and  that  the  will  was  really  that  of  Bob 
Ward  Instead  of  the  testator. 

[5]  The  concluding  part  of  Instruction  No. 
8  reads  as  follows: 

"And  that  he,  the  said  decedent,  was  wholly 
uninfluenced  or  in  any  manner  guided  or  di- 
rected about  or  concerning  the  signing,  publi- 
cation, or  securing  of  any  attestation  thereof 
by  any  person  whomsoever,  otherwise  the  Jury 
cannot  return  a  veruct  for  the  proponent" 

By  this  Instruction  the  Jury  were  authoris- 
ed to  return  a  verdict  for  the  contestants  if 
they  believed  that  the  testator  was  in  any 
manner  guided  or  directed  about  the  prepara- 
tion of  his  wllL  In  other  words,  though  the 
will  may  have  expressed  the  Intentions  of  the 
testator,  yet  If  he  was  in  any  way  assisted 
In  its  preparation  by  any  one  he  was  there- 
by unduly  Influenced.  This,  of  course.  Is 
error.  A  testator  has  the  right  to  be  direct- 
ed and  assisted  In  the  preparation  of  his 
will.  Oftentimes  a  lawyer  Is  consulted  as  to 
Its  legal  elTect  and  drafts  the  will.  Be  Is 
entitled  to  any  aid  or  direction  that  he  may 
desire.  The  only  requirement  Is  that  the 
will  be  that  of  the  testator.  It  Is  not  the 
law  that  a  will  is  void  because  the  testator 
is  partially  Influenced  by  any  one  In  the  dis- 
position of  his  proper^.  It  Is  undue  In- 
fluence that  vitiates  a  will.  Burnett  ▼. 
Smith,  93  Miss.  666,  47  South.  117;  Oath- 
Ings  et  al.  v.  Howard,  84  South.  240;  Scally 
et  al.  V.  Wardlaw  et  al.,  86  South.  626. 

[6]  Instructions  Nos.  0,  19,  and  26  are  as 
follows: 

"No.  9.  Where  a  will  is  unreasonable  in  its 
provisions  and  inconsistent  with  the  duties  of 
the  testator,  with  reference  to  his  property 
and  family,  this,  of  itself,  will  impose  on  those 
claiming  under  the  instrument  the  necessi^ 
of  giving  some  reasonable  explanation  of  th« 
unnatural  character  of  the  will,  and  it  d» 
volved  upon  the  proponents  in  this  case  to  giv< 
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a  reaaonable  ezpIanaHon  of  the  nnsatnral  char- 
acter of  the  will." 

"No.  19.  The  court  instructs  the  jury  for 
Mrs.  Ben  L.  Ward,  the  contestant  in  this  case, 
that  the  testator  had  the  right  and  power  to 
dispose  of  his  estate  by  will  according  to  his 
saM  condition,  not  contrary  to  law,  yet  if  they 
believe  from  the  evidence  that  the  will  now 
onered  in  evidence  is  onreasonable  and  incon- 
sistent with  his  duty,  with  reference  to  his 
property  and  family,  then  the  proponents  of 
the  will  must  ^ve  some  reasonable  explanation 
of  its  unnatural  character,  and  if  they  fail. so 
to  do  from  the  evidence  they  will  find  against 
the  win." 

"No.  26.  The  conrt  instrncts  the  Jury  for 
Mrs.  Ben  L.  Ward,  the  contestant,  that  if  they 
believe  the  proposed  will,  offered  for  probate, 
is  unreasonable  in  its  provisions,  and  inconsist- 
ent with  the  duties  of  the  testator  with  refer- 
ence to  his  property  and  family,  this  of  Itself 
will  impose  upon  those  claiming  under  the  in- 
strument  the  necessity  of  giving  some  reason- 
able explanation  of  the  tinnatnral  character  of 
the  will." 

In  this  case  tbe  testator  devised  certain  of 
bis  property  to  his  nieces  and  nephews,  and 
devised  to  his  wife  a  life  estate  in  certain 
property,  with  remaindw  to  these  nieces  and 
nephews.  It  was  error  to  instruct  tbe  jury 
as  a  matter  of  law  that  this  will  is  unreason- 
able In  Its  provisions.  It  was  a  question  of  fact 
for  the  jury  to  say  whether  or  not  under  tbe 
testimony  tbey  believed  this  to  be  an  imrea- 
sonable  will.  Bven  If  the  jury  believed  the  will 
to  be  unreasonable,  this  of  itself  is  not  suffi- 
cient to  set  it  aside  or  to  cast  upon  the  propo- 
nents the  dnty  of  giving  a  reasonable  escplana- 
tion  for  Its  unnatural  character.  It  Is  only 
when  there  Is  other  testimony  tending  to  show 
either  undue  influence  or  lack  of  testamenta- 
ry capacity  that  the  Jury  Is  authorized  to 
consider  the  terms  of  the  will,  and  the  un- 
reasonable terms  are  only  one  of  tbe  circum- 
stances to  be  considered  In  connection  with 
tbe  other  testimony — from  all  of  which  the 
Jury  is  to  decide  whether  or  not  tbe  testator 
was  either  unduly  influenced  or  lacked  suffi- 
cient testamentary  capacity  to  make  a  will. 
King  V.  Rowan,  82  Miss.  1,  34  South.  325; 
Janflson  t.  Jamison,  96  Miss.  288,  51  South. 
130;    Scally  v.  Wardlaw,  86  Soutb.  625. 

Beveraed  and  remanded. 


(81  Fla.  4fi6) 

WRIGHT  V.  WRIQHT. 

(Sapreme  Court  of  Florida.     April  4,  1921.) 

(SyttalMU  by  the  Court.) 

I.  Divorce  9=»37(8)— No  obligation  to  resume 
marital  relation  after  desertion  for  year. 
Where  there  has  been  willful,  obstinate, 
and  continued  desertion  by  either  tbe  husband 
or  wife  for  a  period  of  a  year,  there  is  no  obli- 
gation on  tbe  part  of  tbe  deserted  spouse  there- 


after to  resume  the  marital  relaijons,  and  the 
refusal  to  do  so  does  not  extinguish  tbe  cause 
of  action. 

2.  Divorce  ®=337  (8)— Refusal  to  resume  mari- 
tal relations  after  desertion  for  year  no  bar. 

The  refusal  by  a  deserted  spouse  to  resume 
marital  relations  after  tbe  obstinate,  wilUal, 
and  continued  desertion  for  a  period  of  a  year, 
does  not  deprive  him  or  her  of  the  right  to  a 
divorce  on  the  grounds  of  such  desertion. 

3.  Divorce  <3=>37(7)— Tacit  acquiescence  In  de- 
sertion will  not  bar  after  desertion  for  year. 

Where  a  husband  or  wife  willfully  and 
wrongfully  deserts  the  other,  the  willingness 
for,  or  tacit  acquiescence  In,  the  desertion,  on 
tbe  part  of  the  deserted  spouse,  will  not  defeat 
the  cause  of  action,  if  such  willful  desertion 
is  obstinate  and  continued  for  the  period  of  • 
year. 

Appeal  from  Circuit  Court,  Hillsborough 
County;  F.  M.  Robles,  Judge. 

Suit  by  Olin  8.  Wright  against  Palestine  O. 
Wright  for  divorce.  E^om  a  decree  dismiss- 
ing the  bill,  complainant  appeals.    Reversed. 

Martin  Caraballo,  of  Tampa,  and  Wm.  H. 
Malone,  of  Key  West,  for  appellant. 
O.  B.  Wells,  of  Plant  City,  for  appellee. 

BROWNE,  C.  J.  This  is  an  appeal  from  a 
decree  denying  the  prayer  of  the  bill  for  di- 
vorce and  dismissing  tbe  bill.  Tbe  divorce 
was  sought  on  tbe  grounds  of  the  willful,  ob- 
stinate, and  continued  desertion,  for  period 
of  one  year,  of  Olin  S.  Wright  by  his  wife, 
Palestine  C.  Wright  Dr.  Wright  and  his  wife 
had  lived  for  many  years  In  a  bouse  bel<mg- 
Ing  to  Mrs.  Wright.  In  the  latter  part  of  ApriOL, 
1915,  Mrs.  Wright  informed  ber  husband  that 
she  was  going  away  and  tbat  her  bouse  bad 
sheltered  bim'as  long  as  it  could,  and  that 
he  must  move  out,  as  she  wanted  to  rent  it. 
She  told  him  that  he  liad  a  room  over  bis 
office  tbat  be  could  occupy,  and  he  took  up 
bis  lodging  there. 

During  their  married  life  she  frequently 
told  him  to  move  out  of  ber  bouse,  but  on 
this  occasion  it  seems  she  took  more  care  to 
see  tbat  ber  wishes  were  complied  with  by 
moving  out  of  the  house  herself,  and  rent- 
ing it  for  a  boarding  bouse  or  hotel.  During 
their  married  life  there  was  considerable 
faultfinding  on  tbe  part  of  the  wife,  and 
when  ber  husband  would  not  agree  to  her 
wishes  or  demands  sbe  would  threaten  sep- 
aration. 

Mrs.  Wright  remained  a^^ay  from  Plant 
City  from  May,  1915,  to  January,  1917.  Sbe 
admfits  that  sbe  rented  her  bouse  and  told 
her  husband  tbat  he  could  live  over  bis  office, 
where  be  bad  plenty  of  room,  and  tbat  sbe  left 
Plant  City  in  May,  1915,  but  says  ber  reason 
for  leaving  bim  was  to  keep  ber  children  in 
school.  Sbe  spent  tbe  time  that  she  was 
away  from  her  husband  in  Gainesville,  Fla., 
Atlanta,  Ga.,  Hlddemnlght,  N.  C,  Gainesville, 
Ga.,  New  York  City,  and  Atlantic  City,  N.  J. 
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She  also  admits  having  told  her  husband 
some  time  prior  to  her  putting  him  out  of  the 
house  that  she  wanted  blm  to  get  a  dlrorce. 

Dr.  Wright's  testimony  Is  corroborated  by 
other  witnesses.  Mrs.  Eivers  testified  that  In 
April  or  May,  1916,  she  rented  from  Mrs. 
Wright  the  house  In  which  they  were  living 
at  that  time.  She  says  she  was  anxious  to 
secure  some  boarders  and  asked  Mrs.  Wright 
what  was  to  become  of  Dr.  Wright  and  his 
■on,  to  which  Mrs.  Wright  replied,  "She  had 
famished  shelter  over  their  heads  long 
enough,  and  it  was  time  for  them  to  get  out" 
She  reserved  one  room  In  the  house  for  a 
son  by  a  former  hust»and.  Mrs.  Bvers  tes- 
tified that  she  wanted  to  have  Dr.  Wright 
and  his  son  board  with  her,  but  that  Mrs. 
Wright  «aid  they  would  get  out. 

The  deputy  sheriff  who  served  the  subpoena 
in  chancery  on  Mrs.  Wright  testified  that  she 
asked  him  what  it  was  for  and  he  told  her 
he  supposed  it  was  a  divorce  proceeding, 
and  that  she  told  him  that  she  had  insisted 
on  that  for  several  years.  He  told  her  that 
she  would  not  have  to  appear  in  court  if  she 
did  not  want  to,  If  tliat  was  the  way  she  felt 
about  it. 

The  only  conclusion  to  be  reached  from  all 
the  testimony  is  that  for  some  time  prior  to 
Mrs.  Wright  putting  her  husband  out  of  the 
house  she  desired  a  divorce  and  that  she  no 
longer  cared  to  live  with  him,  but,  as  they 
were  living  In  her  house  and  she  could  not 
abandon  liim  without  leaving  him  in  posses- 
sion, she  adopted  the  alternative  of  putting 
him .  out,  renting  the  house,  and,  in  order 
that  all  semblance  of  relations  between  them 
might  be  severed,  she  objected  to  the  party 
to  whom  she  rented  the  house  letting  her 
husband  remain  there  even  as  a  boarder. 

At  the  time  she  left.  Instead  of  arranging 
their  affairs  so  that  whenever  she  returned 
their  marital  relations  could  be  easily  re- 
sumed, she,  on  the  contrary,  took  the  precau- 
tion to  see  that  he  was  not  even  permitted  to 
board  in  their  former  home,  and  had  him 
move  Into  a  room  over  his  office,  which,  whUe 
It  might  have  been  an  admirable  bachelor's 
apartment,  was  hardly  suitable  for  a  mar- 
ried couple. 

[1]  An  effort  Is  made  to  show  an  attempt 
at  reconciliation  on  the  part  of  Mrs.  Wright, 
but  it  came  20  months  after  the  desertion 
and  8  months  after  the  cause  of  action  ac- 


crued. Whatever  may  be  the  duty  of  either 
spouse  during  the  period  when  the  cause  of 
action  <m  the  ground  of  desertion  is  incubat- 
ing, there  is  no  obligation  upon  the  pert  of 
either,  after  the  desertion  has  been  willful, 
obstinate,  and  continued  for  the  period  of  a 
year,  to  resume  the  marital  relations. 

[2]  The  testimony  in  support  of  the  conten- 
tion that  Mrs.  Wright,  after  20  months'  alv 
sence,  wanted  to  resume  marital  relations 
with  her  husband,  consists  only  of  a  state- 
ment by  her  to  her  husband  that  she  had 
gotten  the  house  fixed  up  and  that  she  was  to 
begin  eating  there  that  day,  and  when  he  got 
ready  he  could  come  over.  This  the  chancel- 
lor properly  construed  to  be  only  an  invita- 
tion to  dinner,  but,  even  if  it  had  been  an 
offer  on  her  part  to  resume  marital  relations, 
it  came  too  late,  as  the  desertion  had  been 
obstinate,  willful,  and  continued  for  a  year, 
and  after  such  a  desertion  the  injured  party 
Is  within  his  rights  if  he  declines  to  resume 
marital  relations. 

[3]  The  decree  In  this  case  Is  predicated 
upon  the  erroneous  doctrine  that  if  a  husband 
or  wife  deserts  the  other  there  must  be  no 
willingness  or  acquiescence  In  such  desertion 
on  the  part  of  the  deserted  spouse.  We  know 
of  no  such  rule,  and  there  Is  nothing  in  the 
statute  to  warrant  grafting  that  doctrine  up- 
on it. 

A  drunken  husband  may  make  his  wife's 
life  so  wretched  that  his  desertion  may  come 
as  a  relief,  and  it  would  be  a  strange  and 
harsh  doctrine  if.  In  order  to  procure  a  di- 
vorce on  the  ground  of  willful,  obstinate,  anO  . 
continued  desertion  for  a  year,  she  would 
have  to  establish.  In  addition  to  the  deser- 
tion, the  fact  that  she  had  grieved  her  heart 
out  at  the  loss  of  her  drunken  husband. 

The  frame  of  mind  of  the  deserted  spouse 
In  no  way  lessens  the  gravity  of  the  oBense 
of  a  willful,  obstinate,  and  continued  deser- 
tion. 

We  think  the  evidence  sustains  the  allega- 
tions of  the  bill,  and  as  the  question  of 
whether  the  complainant  was  pleased  or  not 
at  his  wife's  desertion  does  not  affect  the 
issue,  the  chancellor  erred  in  refusing  to 
grant  the  divorce  and  dismissing  the  bill,  and 
the  decree  is  therefore  reversed. 


TAYLOR,     WHITFIELD, 
WEST,  JJ.,  concur. 


ELLIS,     and 
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MARKS  at  al.  v.  SOUTHERN  PINE  CO. 
•t  al.    (No.  21573.) 

(Supreme  Coart  of  Mississippi,  Division  B. 
Msrch  7,  1921.) 

Appeal  from  Chancery  Court,  Walthall  Conn- 
tr;   R.  W.  Cutrer,  Chancellor. 

Proceeding  between  Angeline  Marks  and  oth- 
ers  and  the  Southern  Pine  Coinpany  and  oth- 
ers. Judgment  for  the  latter,  and  the  former 
appeal.    Affinned. 

Luther  W.  Felder,  of  Tylertown,  tor  appel- 
loDta. 

Mounger,  Ford  &  Mounger,  of  Golambia,  for 
appellees. 

PER  CDBIAM.    Affirmed. 


KIRBY  et  al.  v.  RUSSELL.    (No.  21575.) 

(Snpreme  Court  of  Mississippi,  Division  B. 
March  7, 1921.) 

Appeal  from  Circuit  Court,  Tunica  Cotmty; 
W.  A.  Alcorn,  Jr.,  Judge. 

Proceeding  between  W.  R.  Ekirby  and  others 
and  B.  L.  Russell.  Judgment  for  the  latter, 
and  the  former  appeal.    Affirmed. 

Montgomery  &  Dalaney,  of  Tunica,  for  ap- 
pellants. 

Brewer,  Brewer  &  Brewer,  of  Clarlcsdale,  for 
appellee. 

PER  CURIAM.    Affirmed. 


MoCOMB-MAQNOLIA  LIGHT  &  RY.  CO.  v. 
MAYES.    (No.  21569.) 

(Snpreme  Court  of  Mississippi,  Division  B. 
March  7,  1921.) 

Appeal  from  Chancery  Court,  Pike  County; 
B.  W.  Cutrer,  Chancellor. 

Proceeding  between  the  McComb-Magnolla 
Light  &  Railway  Company  and  J.  H.  Mayes, 
receiver  of  the  White  Cotton  Mffl.  Judgment 
for  the  latter,  and  the  former  appeals.  Af- 
firmed. 

Mizon  &  Mixon,  of  McComb,  for  appellant. 

Price  &  Price,  of  Magnolia,  for  appellee. 

PER  CURIAM.    Affirmed. 


SMYLY  et  al.  v.  ROSS  at  al.    (No.  21608.) 

(Supreme  Court  of  Mississippi,  Division  B. 
March  7,  1921.) 

Appeal  from  Chancery  Court,  Harrison  Coun- 
tr;   Wm.  Denny,  Jr.,  Chancellor. 


Proceeding  between  Jessie  A.  &nyly  and  oth- 
ers and  J.  0.  Boss  and  others.  Judgment  for 
the  latter,  and  the  former  apped.    Affirmed. 

White  &  Ford,  of  Onlfport,  for  appellanta. 
J.  C.  Robs,  of  Qulfport,  for  appellees. 

PER  CURIAM.    Affirmed. 


SANDERSON  v.  STATE.    (No.  21688.) 

(Supreme   CJourt   of  Mississippi,   Division   B. 
March  7,  1921.) 

Appeal  from  Circuit  Court,  Monroe  County; 
C.  P.  Long,  Judge. 

L.  H.  Sanderson  was  convicted  of  forgery, 
and  he  appeals.    Affirmed. 

McFarland  &  Holmes,  of  Aberdeen,  for  ap- 
pellant. 

C.  E.  Dorroh,  Asat  Atty.  Oen.,  for  the 
State. 

PER  CURIAM.  This  was  a  conviction  for 
forgery  in  lower  court  and  sentence  of  two 
years  in  penitentiary.    Affirmed. 


(»4  Ala.  662) 

JOHNSON  V.  LOUISVILLE  &  N.  R.  CO. 
(6  Div.  42.) 

(Supreme  Court  of  Alabama.    April  8,  1020. 
Rehearing  Denied  Nov.  18,  1920.) 

1.  New  trial  «=3 1 62 (I)— Court  oaanot  rodiiea 
verdict  without  plaintiff's  consent. 

The  right  of  the  trial  court  to  reduce  a 
verdict  of  the  jury  which  it  regards  as  excessive 
as  a  condition  to  denial  of  new  trial  is  based 
on  the  consent  of  the  plaintiff  to  such  reduc- 
tion, and  where  plaintiff  refuses  to  consent 
thereto  the  only  power,  the  trial  court  has  is 
to  grant  or  overrule  the  motion. 

On  Rehearing. 

2.  Appeal  and  error  «=»l  180(2) —Separata 
cross.appoal  dlsmlaaed  after  rovarsal  of  malo 
appeal. 

Where  the  reversal  of  a  judgment  on  the 
main  appeal  in  the  case  has  rendered  moot  the 
subject  of  a  cross-appeal  improperly  brought 
up  by  separate  transcript  contrary  to  Supreme 
Court  Rule  3  (Code  1907,  p.  1607),  the  cross- 
appeal  will  be  dismissed. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   J.  C.  B.  Gwynn,  Judge. 

Action  by  Jesse  Johnson  against  the  Louis 
ville  &  Nashville  Railroad  Company  for 
damages  for  failure  to  d^ver  household 
goods.  After  judgment  for  plaintiff  from 
which  defendant  took  an  api)eal,  plaintiff 
filed  separate  cross-appeal.  Transferred 
from  Court  of  Appeals  under  Acts  1911,  p. 
450,  S  6.  Reversed  and  remanded,  and  ctosa- 
appeal  dismissed. 
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Plnkney  Scott,  ot  Bessemer,  for  appellant. 

Tillman,  Bradley  &  Morrow,  of  Blrming- 
bam,  and  Huey  &  Welch,  of  Bessemer,  for 
appellee. 

McGLELLAN,  J.  The  previous  appeal  of 
this  with  a  companion  canae  la  reported  In 
202  Ala.  640,  81  South.  682-684.  In  reaptmae 
to  defendant's  motion  for  a  new  trial — con- 
taining a  groond  that  the  amount  of  the  ver- 
dict (1.  e.,  $500)  was  excessive,  and  mani- 
fested passion,  prejudice,  eta — ^the  court 
made  this  order: 

"September  11,  1919,  Jndsment  for  damages 
and  unlawful  detention  of  property  sned  for 
reduced  to  |160.00  in  the  case  of  Jesse  John- 
son against  the  defendant  and  motion  to  set 
aside  verdict  and  Judgment  overruled." 

[1]  mie  plaintiff  (appellant)  not  only  did 
not  consent  to  this  reduction,  but  "excepted" 
to  the  actioa  thus  taken.  The  trial  courts 
in  this  state  are  without  power  or  authority 
to  reduce  the  amount  of  a  verdict — ^wlth  a 
view  to  removing  the  part  that  is  excessive— 
unless  the  plaintiff,  on  hearing  of  defend- 
ant's motion  for  new  trial  taking  the  ob- 
jection that  the  amount  of  the  verdict  is  ex- 
cessive^ offers  to  remit  the  exccm,  defi- 
nitely stated,  or  accepts  the  tender  of  the 
coart  to  overrule  the  motion  if  the  excess, 
definitely  stated,  Is  remitted  by  the  plaintiff. 
Montgcnnery  Traction  Co.  v.  Knabe,  168  Ala. 
458,  468,  48  South.  501 ;  Richardson  v.  B'ham 
Cott<m  Co.,  116  Ala.  381.  884.  22  South.  478. 
The  basis  of  this  wholesome  practice  is, 
manifestly,  the  "consent  of  the  plaintiff"  to 
the  reduction  of  the  amount  of  the  verdict 
to  the  extent  that  it  may  be  purged  of  Its  pr^^. 
Judicial,  erroneous  quality.  In  the  Act  ap- 
proved September  17, 1915  (Gen.  Acts,  p.  610) 
a  like  practice  on  api>eal  Is  prescribed.  Un- 
less a  plaintiff  consents  to  a  reduction  of  a 
verdict,  or  eiters  a  remittitur,  before  a  mo- 
tion for  new  trial  complaining  that  the  ver- 
dict is  ezces^ve  Is  disposed  of  by  the  trial 
court,  the  (mly  power,  in  this  regard,  the  trial 
covurt  has  is  to  grant  or  overrule  Qie  motion. 

The  order  quoted  above  is  affected  with  er- 
ror. It  is  reversed,  with  direction  to  the 
trial  court  again  to  hear  and  pass  upon 
grounds  63  to  66,  Inclusive,  of  the  motlwi  for 
new  trial. 

Reversed  and  remanded  with  directions. 

ANDERSON,  C.  J.,  and  SOMERVILLE  and 
THOMAS,  JJ.,  concur. 

On  Rehearing. 
HcCIiELLAN.  J.  W  The  main  appeal  in 
this  case  (L.  &  N.  R.  B,.  Co.  v.  Johns(m)  hav- 
ing been  subsequently  reversed  and  remanded 
on  the  authority  of  L.  &  N.  R.  R.  Co.  v. 
James,  86  South.  906,  decided  by  the  Supreme 
Court,  the  subject  of  this  cross-appeal  by 


and  this  cross- 
appeal  (improperly  brought  up  by  separate 
transcript.  Sup.  Ct  Role,  8,  Code,  p.  1607)  U 
therefore  dismissed. 

ANDERSON,  O.  J.,  and  SOMEZtYILlAB  and 
THOMAS,  J  J.,  concur. 


(206  Ala.  214) 

OBEAR-NESTER   GLASS   CO.  v.   MOBILE 
DRUG  CO.    (I  DIv.  175.) 

(Supreme  Court  of  Alabama.  Jan.  20,  1921.) 

1.  Sales  «=98l  (6)— Time  held  esseaoe  of  «>■• 
traot  of  sals. 

A  contract  of  sale  of  glass  bottles,  con- 
tainers, etc.,  to  be  shipped  as  ordered  by  plain- 
tiff between  certain  dates,  'held  to  make  time  ot 
the  essence  of  the  contract;  it  being  left  to 
plaintiff  to  determine  whether  a  third  carload 
be  ordered  before  a  certain  date. 

2.  Sales  $s»8l(4)— Delay  or  prevention  exon- 
erating seller  from  responsibility. 

Provisions  of  a  contract  of  sale  exonerating 
seller  from  responsibility  "for  any  delay  or 
prevention,"  for  caases  therein  mentioned,  in 
fulfilling  its  obligations  under  the  contract, 
were  referable  to  the  period  preceding  the  ter> 
mination  of  the  contract,  and  not  after  the 
date  of  its  termination,  contract  giving  pur- 
chaser right  to  order  shipment  of  a  third  car- 
load before  sach  date;  and  hence,  if  causes  of 
delay  or  prevention  stipulated  in  the  writing 
intervened  without  fault  or  neglect  on  the  part 
of  the  seller  under  buyer's  order  of  the  third 
car  on  or  before  the  date  of  temination  of  the 
contract,  seller  was  entitied  to  benefit  and  pro- 
tection of  the  stipulation  against  responsibili- 
ty, or  the  consequences  of  such  delay  or  pre- 
vention as  the  writing  contemplated. 

3.  Sales  4s»85( I)— Contract  held  not  to  Invtts 
oonstrnotlon  In  oonnsotlon  with  other  torn- 
traots. 

A  contract  of  sale  of  three  carloads  of  glass 
bottles  and  containers,  purchaser  to  have  the 
right  to  order  delivery  of  the  third  carload  be- 
tween certain  dates,  Mid  not  to  invite  or  Justify 
the  construction  that  sale  and  delivery  of  the 
glass  was  subject  to  other  contracts  already 
made  or  to  be  made  by  the  seller  with  third 
persons,  or  to  subject  the  filling  of  the  pur- 
chaser's order  to  the  rule  of  relative  obligation 
or  apportionment 

4.  Sales  «S38I(4)— Plea  of  Inability  to  manu- 
facture goods  sold  not  aubjeot  to  demurrer. 

Plea  of  seller  under  contract  designed  to 
protect  him  from  consequences  of  "any  acci- 
dent or  contingency  beyond  its  control,"  alleg- 
ing that  a  leak  in  an  essential  part  of  seller's 
plant  prevented  performance  of  contract  to  de- 
liver goods  to  be  manufactnred  was  not  subject 
to  demurrer. 

5.  Sales  «=>8I  (4)— Mishap  In  plant  held  to  ex- 
ouse  delivery  of  goods  sold. 

Under  a  contract  of  sale  of  botties  to  be 
manufactured,   designed  to  protect  the  seller 
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from  "any  accident  or  eontingencr  beyond  its 
control,"  a  mlahap  which  would  excaie  seller 
from  delirery  before  date  provided,  mnat  have 
■o  disabled  the  plant  aa  to  prerent  the  manu- 
facture of  the  bottles  seller  had  engaged  to 
deliyer,  and  proof  merely  that  the  aoddent  pre- 
Tented  filling  the  buyer's  qpntract,  if  other  buy- 
era'  contracts  were  filled,  would  not  suffice. 

«.  Sales  <g=>l76(l)  —  Bayer  could  aot  waive 
time  limit  of  seller'*  responsibility,  suoh  stip- 
ulation being  for  seller's,  not  buyer's,  benefit 
Since  time  was  of  the  essence  of  a  contract 
of  sale,  terminating  the  seller's  obligation  to 
ship  on  a  certain  date,  such  time  and  the  conse- 
quent effect  of  the  contract  not  being  a  stipula- 
tion for  the  benefit  of  the  buyer,  it  conld  not 
be  said  by  the  buyer  that  it  waived  the  stipula- 
tion as  to  time. 

Appeal  from  Circuit  Court,  Mobile  Connty; 
Claude  A.  Grayson,  Judge. 

Action  by  the  Mobile  Drug  Comitaiiy 
against  Obear-Nester  Glass  Company  for 
damages  for  breach  of  contract  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

The  pleas  of  tbe  defendant  numbered  1 
and  2  set  out  tbe  contract  and  averred  de- 
livery to  plaintiff  of  two  cars  of  the  chattels 
covered  by  tbe  contract  Count  1  then  avers 
that  It  was  prevented  from  delivering  the 
tlArd  car  within  tbe  time  specifled,  because 
of  an  accident  or  contingency  beyond  its  con- 
trol. In  that  the  furnace  in  which  said  cbat- 
t^s  were  to  be  manufactured  sprung  a  leak, 
and  after  this  damage  was  repaired  it  was 
too  late  to  make  a  delivery  under  contract 
Plea  2  alleges  generally  damages  to  tbe  plant 
In  which  the  chattels  were  to  be  manufac- 
tured, and  that  the  defendant  was  unable  to 
manufacture  tbe  chattels  within  the  time 
specified  in  the  contract  Pleas  2  and  4  are 
pleas  of  recoupment  and  set-off. 

R.  H.  &  R.  M.  Smith  &  Middleton,  of  Mo- 
bile, for  appellant 

Smiths,  Toung  &  Leigh,  of  Mobile,  for  ap- 
pellee. 

McCLELLAN,  J,  The  Mobile  Drug  Com- 
pany— ^the  plaintiff — was  engaged  in  the 
drug  business  In  Mobile,  Ala.  The  Obear- 
Nester  Glass  Company — the  defendant — was 
a  manufacturer  of  glass  bottles,  containers, 
etc.,  at  St  Louis,  Mo.  As  appears,  the  action 
Is  by  the  buyer  against  the  seller  of  goods. 
On  October  80,  1915,  these  corporations  en- 
tered Into  tbe  written  contract  to  be  quoted 
in  Its  presentiy  material  particulars: 

"The  Obear-Nester  Glass  Company,  of  St 
Louis,  Mo.,  have  this  day  sold  Moldle  Drug 
Company,  of  Mobile,  Ala.,  and  they  have  this 
day  bought  from  us  two  or  three  cars  flint  glass 
prescription  ware,  each  car  to  consist  of  not 
less  than  400  Western  sizes  cases,  at  following 
terms   and  conditions:    *    *    •    Shipments   to 


be  made  aa  follows:  In  carload  lots  at  speci- 
fied dates,  between  the  date  of  contract  and 
July  81,  1916.  Buyer  agrees  to  furnish  ship- 
ping specifications  on  all  ware  contracted  for 
not  later  than  June  80,  1916.  Specifications  to 
be  fundsbed  by  tiit  buyer  at  least  thirty  (30) 
days  in  advance  of  date  of  shipment 

"The  seller  does  not  agree  to  warrant  aa  to 
exactnesK  of  capacity  the  articles  to  be  deliv- 
ered hereunder,  nor  that  they  shall  be  equal  t» 
any  particular  sample,  but  agrees  only  that  the 
said  goods  shall  be  merchantable  for  the  gen- 
eral use  for  which  they  are  designed.  The  sell- 
er agrees  to  take  all  reasonable  care  and  dili- 
gence in  fulfilling  this  contract,  bot  shall  not  be 
responsible  for  any  delay  or  prevention  caused 
by  or  resalting  from  acts  of  Providence,  strikes, 
lockouts,  fires,  fioods,  or  any  accident  or  con- 
tingency beyond  its  controL  AU  ware  that  shall 
be  in  seller's  hands  July  1,  1916,  under  this 
contract  shall  be  invoiced  as  shipped  and  stored 
at  buyer's  risk." 

Two  of  the  cars  of  goods  mentioned  In  the 
contract  were  ordered  by  the  buyer  and  riilp- 
ped  by  the  seller  prior  to  June  3,  1916.  On 
June  3,  1916,  tbe  lAalntiff  (appellee)  appro- 
priately ordered  tbe  third  car.  No  shipment 
or  delivery  of  this  third  car  has  been  made; 
the  defendant  (appellant)  declining  to  do  so 
for  tbe  reasons  asserted  In  Its  pleas,  to  which 
demurrers  were  sustained.  The  action  is  for 
damages  for  refusal  to  deliver  this  third  car. 

[1-3]  Some  of  the  pleas  proceeded  on  the 
theory  that  time  (July  31,  1916)  was  of  tbe 
essence  of  the  contract;  but  tbe  court  con- 
struing tbe  writing  to  tbe  contrary  in  this 
particular,  sustained  demurrers  to  these 
pleas.  The  writing  does,  in  our  opinion,  make 
time  of  tbe  essence  of  the  contract  the  date 
"July  81, 1916,"  terminating  tbe  obUgation  <a 
tbe  seller  to  ship  the  wares  described  therein. 
While  the  contract  declares  tbe  buyer  had, 
on  October  30,  1916,  bought  from  the  seller 
the  wares  mentioned,  yet  as  respects  tbe 
number  of  cars,  it  was  left  to  the  buyer  to 
determine  whether  tbe  third  car  should  be 
ordered,  and  hence  to  establisb,  within  the 
terras  of  the  contract  the  seller's  obligation 
to  ship  the  third  car;  the  titie  to  this  sub- 
ject of  the  contract  (third  car)  not  passing  at 
the  date  of  the  contract  The  seller's  engage- 
ment to  ship  the  cars  depended  upon  the  buy- 
er's specification  of  shipping  dates,  the  final 
opportunity  of  the  buyer  to  so  specify  being 
expressly  limited  to  dates  "not  later  tlian 
June  30,  1916,"  and,  further,  that  the  ship- 
ping specifications  should  l>e  furnished  by  the 
buyer  "at  least  thirty  (30)  days  In  advance 
of  date  of  shipment"  tbe  obligation  of  tbe 
seller  to  ship  terminating  oo  "July  31,  1916," 
the  date  stipulated.  Tbe  contract  is  between 
mercantile  concerns ;  and,  as  is  the  case  gen- 
erally, time  Is  of  the  essence  of  sudi  con- 
tracts. Norrington  y.  Wright  115  U.  S.  188, 
203,  6  Sup.  Ct  12,  29  L.  Ed.  866;  McFadden 
V.  Henderson,  128  Ala.  221,  230,  29  South. 
640 ;   Clauss  Shear  Ca  v.  Ala.  Supply  Co.,  1 
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Ala.  App.  664,  868,  68  Sonfb.  49;  23  R.  O.  L. 
p.  1373. 

Tbe  provisions  of  this  writing  exonerating 
the  seller  from  responsibility  "for  any  delay 
or  prevention,"  for  causes  therein  mentioned. 
In  fulfilling  Its  obligations  under  the  contract, 
are  referable  to  tOS  period  preceding  the  ter- 
mination of  tbe  contract,  viz.  July  31,  1916, 
not  after  tbe  date  of  Its  termination.  Hoice, 
If  the  causes  of  delay  or  prevention,  gtlp- 
nlated  In  the  writing.  Intervened  without 
fault  or  neglect  on  the  part  of  the  defendant 
—under  tbe  plalntlfTs  order  of  June  3,  1916 
— of  tbe  third  car  of  wares  on  or  prior  to 
JiHy  31,  1916,  the  defendant  was  entitled  to 
the  benefit  and  protection  of  the  stipulation 
against  responsibility,  liability  for  the  conse- 
quences of  such  delay  or  prevention  as  the 
writing  contemplated.  This  contract  obligat- 
ed tbe  seller  to  deliver  the  several  cars,  when 
ordered  by  the  buyer  as  the  writing  required, 
"f.  o.  b.  cars  St.  Louis,  Mo." — there  being 
nothing  therein  to  invite  or  to  justify  the 
construction  that  these  parties  engaged  for 
the  purchase,  sale,  and  delivery  of  these 
wares  subject  to  other  contracts  already 
made  or  to  be  made  by  the  seller  with  third 
persons,  or  with  tbe  effect  of  subjecting  the 
filling  of  plaintiff's  order  or  orders  to  the  rule 
of  relative  obligation  or  apportionment  that, 
on  evidence  before  the  Massachusetts  courts, 
was  recognijsed  In  Oakman  v.  Boyce,  100 
Mass.  477,  478,  484  et  seq. ;  a  status  of  stip- 
ulation and  fact  not  present  In  the  cause  at 
bar.  See  Scruggs  &  Echols  v.  Riddle,  171 
Ala.  3S0,  364,  865,  54  South.  641.  The  provi- 
sion that  the  seller  should  talce  "all  reason- 
able care  and  diligence  In  fulfilling  this  con- 
tract" evinced  no  intent  to  so  subject  the 
obligation  of  the  seller;  but,  to  the  contrary, 
in  view  of  the  fact  that  the  terms  of  the  con- 
tract fixed  July  31,  1916,  as  the  date  of  its 
termination,  that  provision  was  designed  to 
express  the  obligation  on  the  seller,  when 
proper  order  had  been  made,  to  employ  rea- 
sonable care  and  diligence  to  effect  tbe  sell- 
er's fulfillment  of  tbe  contract  before  its  ter- 
mination on  July  81,  1916.  If  tbe  buyer 
(plaintiff)  was  denied  the  delivery  of  the 
third  car  of  wares  ordered  on  June  3,  1916, 
before  the  contract  expired  by  Its  terms,  be- 
cause of  the  failure  of  the  seller  (defendant) 
to  observe  the  care  and  diligence  thus  pre- 
scribed in  this  contract,  the  seller  would  be- 
come liable  for  this  breach;  the  absence  of 
the  required  care  and  diligence  being  such 
as  was  not  within  tbe  exempti<»i  from  re- 
sponsibility for  delay  or  prevention  for  the 
causes  contemplated  by  tbe  writing  against 
wbicb  the  seller  stipulated. 

[4.  S]  In  plea  1  (filed  February  19,  1919) 
tbe  defendant  set  up,  as  a  cause  exonerating 
It  from  responsibility  consequent  upon  its 
failure  to  ship  the  third  car  by  July  31, 1916, 
that  a  described  "leak"  in  an  essential  part 
of    Its   manufacturing   plant,    "accidentally" 
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occurring,  prevented  performance  by  the  sdl- 
er,  during  the  life  of  the  contract.  The  con- 
tract was  designed  to  protect  the  seller  from 
the  consequences  of  "any  accCident  or  con- 
tingency beyond  its  control."  Tbe  happening 
described  in  plea  1,  filed  February  19,  1919, 
wns  averred  to  be  an  accident  or  contingency 
within  the  contemplation  of  tbe  contract; 
and  it  was  efflclraitly  averred  in  the  plea  that 
tbe  "leak"  was  an  accident  or  contingency 
beyond  the  control  of  the  seller.  The  plea 
was  not  subject  to  the  demurrer.  To  sustain 
this  plea's  allegation  ot  Inability  of  tbe  sell- 
er to  ship  the  third  car,  before  the  termina- 
tion of. the  contract  on  July  31,  1916,  proof, 
however  plenary,  of  assumed  obligations  to 
supply  other  buyers,  than  this  plaintiff,  would 
not  at  all  sufiice ;  and  in  order  to  justify  the 
failure  stated  the  mishap  alleged  must  have 
disabled  the  plant  In  such  sort  as  to  prevent 
the  manufacture  of  the  wares  tbe  defendant 
had  engaged  to  deliver  to  plaintiff.  The  court 
erred  In  sustaining  the  demurrer  to  plea  1, 
filed  February  19, 1919.  The  construction  we 
have  accorded  this  contract  renders  unneces- 
sary the  particular  consideration  of  other 
pleas. 

[>]  Since  time  was  of  tbe  essence  of  this 
contract,  terminating  tbe  seller's  (defend- 
ant's) obligation  to  ship  on  July  31,  1916,  tbe 
doctrine  of  waiver  stated  In  tbe  seventh  head- 
note  to  Lowy  V.  Rosengrant,  196  Ala.  338,  71 
South.  439,  Is  without  application ;  that  date 
and  the  consequent  effect  of  tbe  contract 
not  being  a  stipulation  for  the  benefit  of  the 
buyer,  the  plaintiff. 

The  judgment  Is  reversed,  and  tbe  cause  la 
remanded. 

Reversed  and  remanded. 

ANDERSON,  0.  J.,  and  SOMERVILIiBl  and 
THOMAS,  JJ.,  concur. 


HORN  V.  POPE. 


(206  Ala.  127) 
(4  DIv.  884.) 


(Supreme  C!oart  of  Alabama.     Oct.  21,  1920. 
Rehearing  Denied  Dec.  18,  1920.) 

1.  Limitation  of  actions  «=3ll8(2)  —  Filing 
complaint  stops  running  of  statute. 

Under  Code  1907,  S  4853,  making  the  filing 
of  tbe  complaint  the  commencement  of  the  suit, 
which  changed  the  previous  provision  making 
the  issue  of  the  summons  the  commencement 
of  the  suit,  the  filing  of  a  complaint  in  the 
office  of  the  circuit  derk  intercepted  the  stat- 
ute of  limitations,  though  the  summons  was 
not  issued  until  after  the  time  of  limitations 
had  expired. 

2.  Lifflltatloa  of  actions  4s>l23  — Order  for 
summons  and  alias  complaint  held  not  aban* 
donment  of  existing  suit. 

Where  plaintiff  filed  his  complaint  before 
the  expiration  of  the  period  of  limitatiens,  but 
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no  sommoBa  was  iaaued  thereon,  an  order  pro- 
cured by  plaintiff  for  the  issnance  of  summons 
and  an  aiiag  complaint  manifested  an  inten- 
tion to  continue  the  existing  suit,  and  there- 
fore was  not  ■  discontinuance  and  institution 
of  a  new  suit  which  would  haye  been  barred. 

3.  Physicians  and  surgeons  «=>t8(4)— Counts 
of  oom  plaint  for  negligent  tr«atfli*nt  held 
sufficient. 

Each  of  the  six  connts  of  a  complaint  to  re- 
cover damages  occasioned  by  a  physician's  neg- 
ligence in  treating  plaintiff's  brolien  leg  held 
sufficient. 

4.  Trial  «=9l42— Evldonoe  affording  reasona- 
bio  Infarenoos  warrants  denial  of  gsnoral 
diarge  to  defsndant. 

The  trial  court  did  not  err  ii)  refusing  de- 
fendant the  general  charge,  where  there  was 
eyidence  affording  the  jury  a  reasonable  in- 
ference of  every  material  fact  relied  upon  in 
each  count  of  the  complaint. 

5.  Physicians  and  surgsono  «a»l8(ll>)— Cbargo 
as  to  duty  and  negllganoo  hold  propor. 

In  an  action  against  a  pliysician  for  mal- 
practice, a  charge  that  If  defendant  assumed 
to  treat  plaintiff's  broken  leg  plaintiff  was  en- 
titled to  receive  from  defendant  the  care,  at- 
tention, and  skill  of  an  ordinary  skilled  physi- 
cian and  surgeon,  and  that  if  he  did  not  receive 
it,  and  as  a  consequence  thereof  and  without 
fault  on  the  part  of  any  one  else  suffered  in- 
jury, the  jury  should  find  for  plaintiff,  was 
proper. 

6.  Appeal  and  srror«s»l005(2)— Denial  of  now 
trial  not  rovsrsed  If  ovidonoe  supports  ver- 
dict. 

The  Supreme  Court  will  not  disturb  the 
action  of  the  trial  court  in  refusing  to  grant 
defendant's  motion  for  new  trial  because  of 
insuffidency  of  the  evidence,  where  there  was 
evidence  supporting  the  verdict. 

Appeal  from  Circuit  Court,  Crenshaw 
County;    A.  B.  Oamble,  Judge. 

Action  by  C.  Pope,  by  bis  next  friend,  D. 
P.  Pope,  against  J.  R.  Horn,  for  damages  for 
malpractice.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

As  last  amended  the  complaint  ia  as  fol- 
lows: 

Plaintiff,  C.  Pope,  a  minor,  by  his  next  friend, 
D.  P.  Pope,  claims  of  the  defendant,  J.  B. 
Horn,  the  sum  of  $15,000  as  damages  for  that 
heretofore,  to  wit,  on  the  26th  day  of  Novem- 
ber, 1016,  the  plaintiff  broke  his  leg,  and  the 
defendant  held  himself  out  as  a  practicing  phy- 
sician and  surgeon  in  the  county  of  Crenshaw, 
Ala.,  and  as  such  physician  and  surgeon  the 
defendant  was  employed  and  retained  by  the 
father  of  plaintiff  to  attend  upon  and  treat 
the  broken  leg  of  plaintiff,  and  that  the  defend- 
ant entered  upon  said  employment;  and  the 
plaintiff  avers  that  the  defendant  conducted 
himaelf  in  such  an  nnskillful  manner  in  ana 
about  the  treatment  of  said  broken  leg  that  as 
a  proximate  consequence  of  such  unskiUiulness 
and  ne|ligence  in  and  about  the  treatment  of 


I  plaintiff's  sold  broken  lag  plaintiS  was  great- 
ly injured  in  this,  to  wit:  He  was  made  sick 
and  sore;  he  was  not  able  to  walk  for  a  long 
time,  and  suffered  great  physical  pain  and  men- 
tal anguish;  that  his  leg  was  made  crooked, 
and  the  bones  of  said  leg  failed  to  unite; 
and  that  it  necessitated  a  dangerous  operation 
—oil  to  his  great  damage  as  aforesaid;  hence 
this  suit. 

(2)  Plaintiff,  C.  Pope,  a  minor,  by  his  next 
friend,  D.  P.  Pope,  claims  of  tiie  defendant 
115,000  as  damages  for  that  heretofore,  to 
wit,  on  the  26th  day  of  November,  1916,  the 
defendant  was  a  physician  and  surgeon  prac- 
ticing in  the  county  of  Crenshaw,  Ala.,  and  tkva 
and  there  held  himself  out  as  such  physician 
and  surgeon;  that  as  such  he  undertook  for  a 
reward  to  treat  and  set  the  leg  of  plaintiff, 
which  had  been  fractured,  and  plaintiff  avers 
that  defendant  so  negligently  conducted  himself 
in  that  regard  that  as  a  proximate  consequence  ' 
of  said  negligence  plaintiff  suffered  Injuries  in 
this,  to  wit;  His  leg  was  made  crooked;  tho 
bones  of  the  leg  were  not  set  together;  the 
bones  of  the  leg  did  not  grow  together;  he  suf- 
fered great  physical  pain  and  mental  anguish; 
he  was  made  ill;  it  necessitated  another  and 
serious  operation — all  to  his  great  damage  as 
aforesaid;   hence  this  suit. 

(3)  Plaintiff,  C.  Pope,  a  minor,  by  his  next 
friend,  D.  P.  Pope,  claims  of  the  defendant,  J. 
R.  Horn,  the  sum  of  $15,000  as  damages,  for 
that  heretofore,  to  wit,  on  the  26th  day  of  No- 
veml>er,  1816,  the  defendant  was  a  physician  and 
surgeon  practicing  in  the  county  of  Crenshaw, 
state  of  Alabama;  that  the  plaintiff  had  a  bro- 
ken leg,  and  defendant  undertook  to  treat  the 
plaintiff's  said  broken  leg  for  hire  or  reward; 
that  it  then  and  there  became  and  was  the 
duty  of  the  defendant  to  exercise  due  care, 
skill,  and  diligence  in  said  treatment  of  tM 
plaintiff,  but,  notwithstanding  said  duty,  the 
defendant  so  negligently  conducted  himaelf  in 
that  manner  that,  as  a  proximate  consequence 
thereof,  plaintiff  was  greatly  injured  in  this,  to 
wit:  His  leg  was  made  crooked;  the  iMnes  of 
the  leg  did  not  unite;  that  it  necessitated  a 
great  and  dangerous  operation;  that  he  was 
made  sick;  he  suffered  great  mental  anguish 
and  physical  pain,  necessitating  an  operation — 
all  to  his  great  damage  as  aforesaid;  henca 
this  suit. 

(4)  Plaintiff,  C.  Pope,  a  minor,  by  his  next 
friend,  D.  P.  Pope,  claims  of  the  defendant, 
J.  R.  Horn,  the  sum  of  $15,000  as  damages  for 
that  heretofore,  to  wit,  on  the  26th  day  of  No- 
vember, 1916,  the  defendant  was  a  practicing 
physician  and  surgeon  in  the  county  of  Cren- 
shaw, state  of  Alabama,  and  as  snch  was  re- 
tained and  employed  to  treat  plaintiiTs  leg, 
which  was  broken,  and  plaintiff  avers  that  the 
defendant  entered  upon  such  employment,  but 
conducted  himself  in  such  an  unskillful  and 
negligent  manner  in  and  about  said  treatment 
that  as  a  proximate  consequence  thereof  plain- 
tiff was  greatly  injured  in  this,  to  wit:  His 
leg  was  made  crooked;  the  bones  of  the  leg  did 
not  unite;  that  it  necessitated  a  great  and 
'dangerous  operation;  that  he  was  made  sick; 
be  suffered  great  mental  anguish  and  physical 
pain— all  to  hia  great  damage  as  aforesaid; 
hence  this  suit 
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(6)  Plaintiff,  O.  Pope,  a  minor,  hf  his  next 
friend,  D.  P.  Pope,  claims  of  the  defendant,  J. 
B.  Horn  the  sum  of  $15,000  for  that  the  plain- 
tiff waa  retained  and  employed  by  the  father 
of  the  plaintiff  as  a  anrgeon  to  attend  upon 
the  plaintiff  to  examine,  heal,  properly  set  and 
adjust  and  treat  the  leg  of  plaintiff  for  a  frac- 
ture, wonnd,  and  injury,  said  fracture  being 
between  the  hip  and  knee  joint,  from  which  the 
plaintiff  was  then  suffering,  for  a  reward  to  be 
paid  to  the  defendant  by  the  father  of  the 
plaintiff,  and  defendant  accepted  and  entered 
upon  said  retained  employment,  and  conducted 
himself  in  such  an  Ignorant  and  unskillful  and 
careless  and  negligent  manner  in  that  behalf, 
whereby  plaintiff  became  fll,  sick,  and  dis- 
eased, and  the  bones  of  the  leg  failed  to  unite, 
the  leg  became  crooked,  and  necessitated  a  se- 
rious and  dangerous  operation;  and  plaintiff 
avers  that  his  said  eonditipn  was  caused  by 
the  negligence  and  carelessness  and  unskillful 
treatment  of  the  defendant;   hence  this  suit. 

(6)  Plaintiff,  O.  Pope,  a  minor,  by  bis  next 
friend,  D.  P.  Pope,  claims  of  the  defendant,  J. 
R.  Horn,  the  sum  of  $15,000,  for  that  the  plain- 
tiff suffered  an  accident  whereby  his  leg  was 
broken,  wounded,  and  injured  between  the  hip 
and  knee,  and  the  defendant  was  employed  by. 
plaintifTs  father  in  the  capacity  of  surgeon  and 
physician,  he  then  and  there  being  such,  and 
holding  himself  out  as  such  to  the  public,  as 
radi  examined  and  treated  in  his  capacity  as 
mdi  physician  and  surgeon  the  leg  of  plain- 
tiff, and  the  defendant  did  examine  and  did  un- 
dertake to  treat  plaintiff's  leg  in  the  capacity 
of  snch  surgeon  and  pbysidan,  and  by  reason 
of  the  nnskillfulness,  carelessness,  and  negli- 
gence of  the  defendant  the  said  fracture,  wound, 
and  injury  was  improperly  treated,  whereby  the 
plaintiff  was  greatly  injured  in  this,  to  wit: 
His  leg  was  set  crooked;  the  bones  in  the  leg 
were  not  set  together;  the  bones  of  the  leg 
did  not  grow  together;  he  suffered  greai  men- 
tal anguish  and  physical  pain;  he  waa  made 
in,  and  it  necessitated  another  and  serious 
operation— all  to  his  great  damage  as  afore- 
said;  hence  this  suit. 

At  request  of  plaintiff  tbe  court  gave  the 
following  written  charge: 

(1)  If  the  jury  believe  from  the  evidence 
that  the  plaintiff  broke  his  leg,  and  that  the 
defendant  was  employed  by  the  plaintitTs  fa- 
ther (plaintiff  being  a  minor)  to  treat  and 
attend  the  same  as  a  physician  and  surgeon, 
and  he  entered  upon  and  undertook  snch  em- 
ployment, and  did  set  or  dress  or  treat  the 
plaintiff's  said  leg  as  a  physician  or  surgeon, 
and  assumed  charge  of  the  same,  then  the  plain- 
tiff was  entitled  to  receive  from  the  defend- 
ant the  care,  attention,  and  skill  of  an  ordinari- 
ly skilled  physician  and  surgeon.  And  if  yon 
believe  that  the  plaintiff  did  not  receive  from 
the  defendant  such  care,  attention,  and  skill, 
and  that  In  consequence  of  not  receiving  the 
same  and  without  fault  on  the  plaintiff's  part, 
or  on  the  part  of  any  one  else,  suffered  in- 
creased pain,  suffering,  and  injury,  then  the 
jury  are  instructed  that  the  defendant  is  lia- 
ble and  the  jury  will  render  a  verdict  for  the 
plaintiff,  and  assess  his  damages  found  from 
the  evidence,  not  to  exceed  the  amount  claimed 
in  the  complaint. 
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Frank  B.  Brlcken,  of  lAireme,  and  X  J. 
Mayfleld,  of  Montgomery,  for  appellant 

Hfl],  Hill,  Whiting  &  Thomaa  and  0.  P. 
Mclntyre,  all  of  Montgomery,  for  appellee. 

ANDERSON,  a  J.  11]  Under  the  Code  of 
1896,  i  2814,  it  Is  provided  that  the  "suing  out 
of  a  summons  Is  the  commencement  of  a 
suit."  West  v.  Engle,  101  Ala.  500,  14  South. 
333;  Ware  v.  Swann  &  Blllups,  79  Ala.  330. 
The  foregoing  section  was  amended,  however, 
by  Act  of  1003,  p.  370,  and  as  amended 
became  section  4853  of  the  Code  of  1907,  and 
provides  that  the  commencement  of  the  suit 
is  the  "flUng  of  the  complaint,  •  •  •  or  other 
statement  of  plaintiff's  cause  of  action,  in 
the  office  of  the  clerk  of  the  circuit  court, 
register  In  chancery  or  other  ministerial 
office  of  courts  of  like  Jurisdiction."  The 
complaint  in  this  cause  was  filed  in  the  office 
of  the  circuit  derk  within  a  year  after  the 
cause  of  action  arose,  and  Intercepted  the 
statute  of  limitations,  notwithstanding  the 
summons  was  not  issued  for  more  tban  a 
year  thereafter.  Farmers'  Oil  Co.  v.  Melton, 
159  Ala.  469,  49  South.  225.  We  must  not 
be  understood,  however,  as  holding  that  this 
suit  of  a  minor  by  his  next  friend  would  have 
been  barred  If  not  brought  within  a  year 
after  the  cause  of  action  arose. 

[2]  As  above  noted,  the  suit  was  com- 
menced by  filing  the  complaint  .with  the 
derk,  though  of  course  no  order  or  judg- 
ment could  have  been  taken  upon  same  until 
the  defendant  was  served  with  process  or 
voluntarily  appeared.  The  cause  was  placed 
upon  the  docket,  and  at  the  succeeding  term 
(spring  of  1918)  was  continued.  The  plain- 
tiff, at  the  fall  term  of  1918,  while  the  cause 
was  still  pending,  procured  an  order  for  the 
Issuance  of  a  summons  upon  the  defendant 
and  an  alias  complaint.  This  was  In  no  sense 
an  abandonment  of  the  pending  or  original 
cause  so  as  to  operate  as  a  discontinuance  of 
same,  but  was  merely  an  effort  on  the  part 
of  the  plaintiff  to  get  the  cause  In  shape  for 
the  prosecution  of  same  by  having  the  de- 
fendant summoned  to  answer  the  complaint 
as  originally  filed;  the  alias  being  Intended 
as  a  mere  duplicate  or  copy  of  same.  Tb« 
plaintiff  was  guilty  of  no  act  or  omissloii 
amounting  to  an  abandonment  of  the  cause, 
and  was  not  chargeable  with  the  neglect  of 
the  clerk  In  not  promptly  Issuing  a  suJtimons 
after  he  had  ffied  his  complaint,  and  the 
fact  that  he  obtained  an  order  at  the  fall 
term  1918  for  a  summons  and  alias  complaint 
Indicated  a  purpose  to  prosecute  his  pending 
cause  to  a  finish,  rather  than  the  abandon- 
ment of  same  and  the  commencement  of  a 
new  action.  Forrester  v.  Forrester,  39  Ala. 
320;  Ex  parte  Humes,  130  Ala.  201,  30  South. 
732. 

[3]  Each  count  of  the  complaint  sufficiently 
conforms  to  rules  of  pleading  In  cases  of 
this  character  aa  heretofore  established  and 
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approved  by  this  court,  tJii  neither  of  them 
was  subject  to  the  defendant's  demurrer. 
Hamrldc  v.  Shlpp,  169  Ala.  171,  62  South. 
932;  Robinson  ▼.  Orotwell,  175  Ala.  194,  67 
South.  23;  Carpenter  v.  Walker,  170  Ala. 
669,  64  South.  60,  Ann.  Cas.  1912D,  863;  T. 
C.  I.  Co.  T.  Smith,  171  Ala.  261,  66  South.  170. 

[4]  The  trial  court  did  not  err  In  refusing 
the  general  charge,  as  there  was  evidence 
affording  the  Jury  a  reasonable  Inference  of 
every  material  fact  set  forth  and  relied  upon 
In  each  count  of  the  complaint 

[I]  There  was  no  error  In  giving  the  plaln- 
tlffs  requested  charge,  which  we  designate 
upon  the  margin  of  the  record  as  No.  1.  A 
similar  charge  was  approved  by  this  conrt 
in  the  case  of  Carpenter  v.  Walker,  170  Ala. 
669,  64  South.  60,  Ann.  Cas.  1912D,  863,  and 
said  charge  was  fully  warranted  imder  the 
facts  In  the  casie  at  bar. 

[>]  There  was  evidence  folly  warranting 
and  supporting  the  verdict  of  the  Jury,  and 
under  the  well-recognized  rule  established  by 
this  court  in  the  case  of  Cobb  v.  Malone,  92 
Ala.  630,  9  South.  738,  we  must  decline  to  dis- 
turb the  action  of  the  trial  court  In  refusing 
to  grant  the  defendant's  motion  for  a  new 
trial. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed. 

McOLELLAN,  SOMERVII/LB,  and  THOM- 
AS, JJ.,  concur. 


(20K  Ala.  M) 

NORVILLE   at   al.  v.  SECBERO. 
(I  Div.  160.) 

(Supreme  Conrt  of  Alabama.    Dec.  16,  1920.) 

I.  Appeal   and   srror  «=» 1 097 (I)— Court  will 
not  depart  from  well  oomldered  ruling  oo 
former  appeal. 
Ruling  of  Supreme  Conrt  on  former  appeal, 

where   well   considered,   will  not   be   departed 

from  on  snbaequent  appeal  under  Code  1907,  { 

6966. 

St.  Equity   4=9232— Grounds   of   demnrrar   dl- 
retted  to  bill  as  a  whole  properly  overruled 
where  bill  Is  good  In  part. 
-    'Where  grounds  of  demurrer  to  bin  seeking 
rtdemption  and  also  to  quiet  title  were  ad- 
dress^ to  the  bill  as  a  whole,  and  not  limited 
to  that  part  seeking  to  quiet  title,  they  were 
properly  overruled  where  the  bill  was  good  in 
so  far  as  it  related  to  redemption,  though  not 
good  as  to  quieting  title. 

3.  Equity  «=3232— Demurrer  good  as  to  statu- 
tory redemption,  but  bad  as  to  equitable  rs- 
demptiot,  properly  overruled. 
Bill   seeking   redemption    which   was   good 
as  to  the  equitable  redemption  sought  was  good 
as  against  a  demurrer  directed  to  the  whole 
redemption  phase  of  the  bill,  though  bill  was 
insnffldent  as  to  the   statutory   right  of  re- 
demption under  Code  1907,  i  6748. 


4.  Mortgages  «s959l(l)-<<tatiitory  right  of 
redemption  nonexlstM»t  aatll  equity  of  re- 
demption Is  extlngulslied. 

The  statutory  right  of  redemption  is  non- 
existent nntn  the  equity  of  redemption  is  ex- 
tinguished. 

5.  Equity  «9l48(3)— Bill  to  quiet  title  and  to 
redeem  held  not  multifarious. 

Where  owner  executed  a  power  of  attor- 
ney to  convey  his  land  for  the  purpose  of  pay- 
ing his  debt  on  creditor's  request,  and  where 
the  power  was  exercised  after  the  debt  had 
been  paid,  his  bill,  in  suit  against  the  purchas- 
er, seeking  to  quiet  title  and  also  to  redeem 
from  sale  to  such  purchaser,  was  not  subject 
to  demurrer  for  being  multifarious,  under  Code, 
{  3095,  providing  that  a  bill  is  not  moltifarions 
which  seeks  alternative  or  inconsistent  relief 
growing  out  of  the  same  snbject-matter  or 
foimded  on  the  same  contract  or  transaction  or 
relating  to  the  same  property  between  the 
same  parties. 

6.  Principal  and  agent  «=>37— Power  of  attor« 
ney  held  subject  to  revocation  or  exthigalsh- 
ment. 

Power  of  attorney  executed  by  debtor  to 
convey  his  property  for  the  payment  of  his 
debt  on  creditor's  request,  though  declared 
therein  to  be  irrevocable,  was  subject  to  revo- 
cation or  extinguishment. 

7.  Principal  and  agent  «=>  1 88— Creditor  and 
donee  of  power  not  neoessary  parties  la 
donor's  aotlon  to  qnlet  title  aad  to  redeem 
from  sale  by  donee. 

Where  owner  executed  a  power  of  attor- 
ney to  convey  land  for  the  purpose  of  paying 
his  debt  on  the  written  request  of  creditor, 
and  where  the  power  was  executed  after 
the  debt  had  been  paid,  owner's  bill  against 
purchaser  seeking  to  quiet  title  and  to  redeem 
from  such  sale  was  not  demurrable  for  failure 
to  make  the  creditor  or  donee  of  power  par- 
ties defendant 

8.  Equity  4=3275— Amendments  related  back 
to  the  filing  of  the  original  bill. 

Amendments  to  bill  related  back  to  the 
filing  of  the  original  bill. 

9.  Equity  4s>27l— BUI  may  be  amended  prior 
to  rendition  of  final  decree. 

Under  Code,  {  3126,  the  time  limit  as  to 
the  right  of  amendment  of  bill  extends  to  the 
rendition  of  the  final  decree. 

Appeal  from  Circuit  Court  Mobile  Coun- 
ty;  Claude  A.  Grayson,  Judge. 

Bill  by  Rolf  Seeberg  against  Peyton  Nor- 
vlUe  and  others.  From  a  decree  overruling 
demurrers  to  the  bill  as  last  amended,  re- 
spondents appeal.    Affirmed. 

See,  also,  85  South.  605. 

The  bill  as  amended  shows.  In  substance, 
that  In  June,  1912,  the  complainant  was 
seized  and  possessed  of  certain  real  estate 
situated  In  Mobile  county,  which  la  therein 
described ;  that  on  said  date  said  complain- 
ant, intending  to  depart  from  Mobile,  execut- 
ed to  John  B.  Mitchell,  of  that  dty,  a  power 
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of  attontey,  whlcb  Is  made  Exhibit  A  to  the 
bin,  duly  executed  and  acknowledged  by  com- 
idalnant  and  his  wife,  and  which  contained 
the  following  proTlslon,  among  others: 

"Do  hereby  constitute  and  appoint  John  B. 
Mitchell,  Esq.,  of  Mobile,  Ala.,  onr  irrevocable 
attorney  in  fact,  with  full  power  and  authority, 
in  our  names  and  behalf,  to  bargain,  sell,  trans- 
fer, and  convey,  to  any  person  or  corporation 
whatever,  and  for  snch  sum  as  he  may  obtain 
therefor,  the  following  described  lands  situated 
in  the  city  and  county  of  Mobile:  [Here  fol- 
lows a  definite  description  of  the  land.]  •  •  • 
And  the  title  purporting  to  be  conveyed  by  onr 
said  attorney  in  fact  the  said  Rolf  Seeberg 
does  hereby  fully  warrant  and  will  defend 
against  all  lawful  claims:  Provided,  however, 
that  no  conveyance  shall  be  executed  by  our 
said  attorney  in  fact  without  a  written  request 
to  him  from  said  N.  A.  Andresen  &  Co.  of 
Christiana,  Norway,  to  such  effect." 

It  is  farther  provided  that  the  expenses 
of  sale.  Including  attorney's  fee,  payment  of 
taxes,  etc.,  shall  be  first  paid  out  of  the  pro- 
aeeSa  of  sale,  and  the  balance  thereof  shall 
be  paid  to  said  N.  A.  Andresen  &  Co.,  to 
whom  complainant  was  Indebted  in  a  sum  In 
excess  of  the  value  of  the  property. 

The  bill  further  charges  that,  notwith- 
standing the  provisions  of  the  power  of  at- 
torney anthorlzlng  the  agent  to  sell  the  prop- 
erty "for  such  sum  as  he  may  obtain  there- 
for," it  was  yet  the  duty  of  said  agent  to  use 
ordinary  care  and  diligence,  and  not  to  sac- 
rifice the  property  by  selling  it  for  a  price 
greatly  disproportionate  to  its  fair  and  rea- 
sonable market  value  at  the  time,  and  that 
respondents  were  each  atFected  with  notice 
of  said  power  of  attorney  and  Its  contents 
at  the  time  of  the  purchase  In  question ;  that 
the  property  was  assessed  for  valuation 
from  1912  to.  1918  for  $760,  but  subsequent- 
ly it  was  assessed  at  a  valuation  of  $2,400, 
and  that  the  value  of  the  property  was  much 
in  excess  of  said  latter  sum ;  that  respondent 
Norville  was  familiar  with  real  estate  values 
In  Mobile  county,  and  was  aware  that  the 
property  was  then  reasonably  worth  on  the 
Mobile  market  in  excess  of  $2,400,  for  which 
it  was  assessed,  and  that  said  Korvllle  had 
read  the  contents  of  the  power  of  attorney 
before  the  date  of  sale;  that  on  February 
19,  1918,  said  Norvllle  agreed  with  said  Mitch- 
ell to  purchase  the  property  for  a  cash  con- 
sideration of  $600,  and  to  take  a  deed  ex- 
ecuted in  compliance  with  said  power  of  at- 
torney; that  such  sale  was  consummated, 
and  the  deed  executed  in  compliance  there- 
with, a  copy  of  which  is  made  an  exhibit  to 
the  bilL 

The  deed  shows  its  execution  in  strict 
compliance  wllth  the  power  of  attorney,  and 
a  warranty  of  title  as  to  the  property  con- 
veyed, with  certain  exceptions,  not  neces- 
sary here  to  mention,  and  recites  the  execu- 
tion of  the  written  cousott  of  N.  A.  Andre- 


sen &  Go.  and  that  said  power  of  attorney 
and  written  request  have  been  duly  recorded. 

The  bill  alleges  that  complainant  had  re- 
pudiated said  deed,  and  notified  said  Mitdi- 
ell  and  respondents  to  that  elCect 

On  February  20,  1918,  It  is  charged  that 
respondent  Norvllle  executed  to  respondent 
Mrs.  Kelly  a  mortgage  upon  the  property  to 
secure  a  loan  of  $500,  and  that  she  knew  said 
loan  was  for  the  purpose  of  paying  this  pur- 
chase price,  and  that  she  knew,  as  did  re- 
spondent Norvllle,  that  $600  was  a  sacrifice 
price  for  the  property. 

The  bill  further  avers  that  the  lands  were 
sold  at  an  unconscionable  price  by  said  agent, 
and  that  the  respondents  knew  of  this  sacri- 
fice. Complainant  alleges  that  on  its  face 
the  power  of  attorney  oi>erated  in  such  a 
way  that,  even  if  a  sale  were  made  under  it, 
complainant  would  not  be  authorized  to  re- 
deem the  property  sold,  but  that  It  would  be 
gone  irrevocably  without  the  right  of  re- 
demi»tion,  and  that  complainant's  agent  and 
Norvllle  knew  that 

Complainant  alleges  that  the  Intention  of 
the  language  used  In  said  power  of  attorney 
was  tliat  it  was  not  to  be  a  revocable  or  de- 
feasible title  that  should  pass  to  the  pur- 
chaser imder  said  power  of  attorney  when  a 
deed  made  thereunder  by  said  agent,  but 
that  such  deed  should  pass  irrevocably  and 
indefeaslbly  all  of  complainant's  right,  title, 
or  interest  in  said  lands. 

Complainant  avers  that  the  language  of 
the  power  Imposed  a  trust  and  confidence 
upon  the  agent  under  said  power  that  he 
would  not  sell  said  property  at  a  gross  and 
unconscionable  sacrifice,  and  that  the  agent 
knew  that  the  price  of  $000  was  an  uncon- 
scionable sacrifice  of  said  property. 

Complainant  avers  that  said  agent,  Mitch- 
til.  Intentionally  made  a  gross  sacrifice  of 
said  property  in  violation  of  his  fiduciary  re- 
lationship, and  that  Peyton  NorvlUe,  know- 
ing that  the  agent  was  making  a  sacrtace, 
agreed  to  buy  the  property  at  said  sacrifice. 
If  he  be  mistaken  in  alleging  that  the  poww 
of  attorney  to  John  E.  Mitchell  was  such 
that  its  execution  would  pass  title  irrevo- 
cably away  from  complainant,  and  mistaken 
in  his  allegations  as  to  the  nonredeemablllty 
of  the  land,  then  he  alleges  further  that, 
while  Indebted  to  said  N.  A.  Andresen  & 
Go.  as  before  stated,  be  turned  over  to  them 
large  timber  Interests  of  his  in  Norway  for 
the  benefit  of  N.  A.  Andresen  &  Co.  by  way 
of  security  for  the  satisfaction  of  such  of 
their  indebtedness,  and  that  the  transacticnt 
of  making  said  power  of  attorney  to  the  said 
John  E.  Mitchell,  was  mutually  Intended  be- 
tween the  said  N.  A.  Andresen  &  Co.  and 
the  complainant  as  further  security  for  the 
purpose  of  satisfaction  of  their  indebtedness. 
The  agent  Mitchell,  took  said  Instrument 
with  Its  specified  powers  as  a  partial  security 
for  the  satisfaction  of  said  indebtedness  to 
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K.  A.  Andreaen  ft  Co.  for  the  pnrpoae  of  rais- 
ing B  fund  and  paying  OTer  the  net  proceeds 
to  the  said  N.  A.  Andresen  ft  Go.  on  account 
of  theli:  Indebtedness, .  and  complainant  ex- 
ecuted  said  power  of  attorney  abont  the  time 
of  turning  over  the  said  timber  Interests  In 
Norway,  and  the  giving  of  the  foreign  and 
domestic  secnritles  formed  but  parts  of  one 
matter  securing  the  Indebtedness  to  the  said 
N.  A.  Andresen  ft  Co. 

Complainant  shows  that  on  January  8, 
1919,  he,  by  his  attorney,  D.  B.  Cobbs,  made 
demand  by  letter  on  the  defendant  Norrllle 
asking  him  to  submit  to  a  redemption  and  to 
furnish  an  itemized  statement  showing  the 
anm  due  to  etTectnate  such  redemption,  but 
that  the  defendant  refused  to  snbmlt  to  suCh 
redemption  claiming  that  complainant  had 
no  right  of  redemption. 

Upon  written  request  recorded  in  Miscel- 
laneous Book  10,  page  416,  and  referred  to  In 
the  deed  from  Mitchell  to  Norvllle  (see  last 
paragraph  of  deed,  page  0  of  transcript)  a 
deed  was  executed  under  the  said  power  of 
attorney,  and  complainant  seeks  to  redeem 
the  property  from  said  sale. 

Complainant  further  alleges  that  he  is  In 
the  peaceable  possession  of  the  lands  herein- 
before described  claiming  to  own,  and  does 
own,  the  same  in  his  own  right.  The  defend- 
ants deny  and  dispute  the  complainant's  ti- 
tle thereto,  and  claim  the  same,  or  some  In- 
terest therein,  or  some  Hen  or  Incumbrance 
therecm,  but  no  suit  (other  than  this  suit)  is 
pending  to  enforce  or  test  the  validity  of 
such  claim  of  title  or  Incumbrance  made  or 
asserted  on  their  part,  (templalnant  there- 
fore call^  upon  them  to  set  forth  and  specify 
what  rl^t  or  title  they  Claim  to  and  what 
lien  or  incumbrance  they  claim  upon  the 
said  .land  or  eadi  part  thereof,  and  how  and 
by  what  Instrument  the  same  Is  created  or 
derived. 

Complainant  prays  the  court  to  adjudicate 
and  settle  all  doubts  or  disputes  concerning 
the  title  of  defoidants,  and  their  claims  of 
title  to  and  of  incumbrance  on  the  said  lands 
above  described,  and  to  decree  that  they 
have  none,  and  to  quiet  and  adjudge  the  title, 
etc.,  as  against  than. 

Complainant  prays  that  the  court  set  aside 
the  deed  to  Norville  and  the  mortgage  to 
Kelly,  and  that  the  respondents  be  held  as 
trustees  for  the  complainant  holding  the 
property  as  such  trustees. 

Complainant  prays  for  general  relief. 

Galllard,  Mahorner   ft  Arnold,  of  Mobile, 
for  appellants. 
D.  B.  Cobbs,  of  Mobile,  for  appellee. 

THOMAS,  J.  Several  phases  of  this  case 
were  before  the  court,  on  anneal  from  a  de- 
cree sustaining  demurrer  to  the  bill,  in  See- 
berg  V.  Norvllle,  202  Ala.  417,  80  South.  621. 
And  on  the  second  appeal  it  was  held  that 
the  power  of  attorney  to  convey  land  for  the 


payment  of  a  itbt  was  extinguished  by  the 
accomplishment  of  its  purpose,  the  payment 
of  the  debt  before  the  exercise  of  the  power; 
tliat,  if  the  power  Is  sought  to  be  exercised 
by  the  agent  after  the  debtor  had  paid  the 
debt  "and  been  continuously  in  possession  of 
the  land  as  owner,  the  purchaser  (who  paid 
only  one-seventh  of  its  real  value)  •  •  • 
was  not  a  bona  fide  purchaser";  was  put 
"on  inquiry  as  to  whether  debt  had  been 
paid" ;  that,  where  debtor  executed  power  to 
third  person  to  convey  land  on  written  re- 
quest of  creditor  for  purpose  of  paying  debt, 
it  was  necessary,  under  Code  1907,  {  3434, 
that  creditor  Join  in  conveyance,  or  certify 
his  consent  thereon,  "such  power  not  being 
a  simple  power  of  attorney,  and  therefore  not 
within  the  exception  made  by  section  3440." 
The  bill,  as  amended,  to  quiet  title  and  to 
compel  the  determination  of  claims  to  land 
under  Code,  {  5448  et  seq.,  held  not  subject 
to  the  general  demurrer  for  want  of  equity, 
and  that  respondoit  was  "put  to  the  more 
specific  demurrer."  Seeberg  v.  Norvillp,  85 
South.  605,  608. 

Complying  with  this  intimation,  that  the 
amended  bill  was  subject  to  specific  demurrer, 
complainant  again  amended  (January  81, 
1920),  averring  that  he  "is  in  the  peaceable 
possession  of  said  land  hereinbefore  de- 
scribed, claiming  to  own,  and  does  own,  the 
same  in  his  own  right,"  that  the  defendants 
deny  and  dispute  complainant's  title  thereto, 
claim  to  same  or  Interest  therein,  lien  or  in- 
cumbrance thereon,  that  "no  suit  (other  than 
this  suit)  is  pending  to  enforce  or  test  the 
validity  of  such  claim  of  title  or  incumbrance 
made  or  asserted  on  their  part,"  and  "calls 
upon"  respimdents  to  set  forth  and  specify 
what  right  or  title  they  claim  to  and  what 
lien  or  Incumbrance  they  claim  upon  said 
land  and  each  part  thereof,  and  how  and  by 
what  instrument  or  means  the  same  is  creat- 
ed or  derived.  S.-S.  8.  ft  I.  Co.  v.  Tancey,  201 
Ala.  200,  77  South.  726 ;  Davis  v.  Daniels,  85 
South.  797;  Carr  v.  Moore,  203  Ala.  223,  82 
South.  473 ;  Gill  v.  More,  200  Ala.  611,  517, 
76  South.  453.  The  prayer  of  the  bill  for 
general  and  specific  relief  was  further 
amended  to  the  effect  that  the  court  "adjudi- 
cate and  settle  all  doubts  or  disputes  con- 
cerning the  title  of  defendants,  and  their 
claims  of  title  to  and  of  Incumbrance  on  said 
land  above  described,  and  to  decree  that  they 
have  none,  and  to  quiet  and  adjudge  the  ti- 
tle, etc.,  as  against  them." 

[1]  The  former  ruling  of  this  court  as  to 
grounds  of  demurrer  theretofore  and  now 
assigned  was  well  considered  (Seeberg  ▼. 
Norvllle,  86  South.  608),  and  we  have  no  de- 
sire to  depart  from  the  same.  Code  1907,  | 
5966 ;  Burgess  v.  Burgess,  201  Ala.  631,  632, 
79  South.  193;  C.  of  Ga.  t.  Chambers,  194 
Ala.  152,  154,  69  South.  518;  Ala.  Consol.  C. 
ft  I.  C!o.  V.  Heald,  168  Ala.  626,  53  South.  162; 
s.  C  171  Ala.  263,  271,  66  South.  181;  Mann 
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T.  Dardcn,  171  Ala.  142,  64  South.  504;  L.  & 
N.  V.  W.  U.  T.  Co.,  195  Ala.  124,  126,  71 
Soutb.  lis,  Adb.  Caa.  1917B,  696;  W.  U.  T. 
Co.  ▼.  S.  &  N.  Ala.  B.  Co.,  184  AU.  66,  62 
South.  788;  W.  U.  T.  Co.  t.  U  &  N.,  199  Ala. 
702,  74  South.  1006;  Moulton  v.  Held,  54  Ala. 
320.  See,  also,  BosUck  y.  Jacobs,  141  Ala. 
598,  37  South.  628;  Meyer  r.  Johnston,  64 
Ala.  603. 

[2]  The  grounds  of  demurrer  dealt  with  on 
former  appeal  are  now  addressed  to  the  bill 
as  a  whole,  and,  not  being  limited  to  that 
phase,  as  one  to  quiet  title  under  the  statute, 
were  properly  overruled.  Saunders  t.  Mc- 
Donough,  191  Ala.  119,  135,  67  South.  691; 
McDcmough  ▼.  Saunders,  201  Ala.  821,  78 
South.  160. 

[1,4]  We  then  consider  the  snfBciency  of 
the  bin  as  last  amended  as  challenged,  by 
grounds  of  demurrer  (as  declared  therein  to 
be)  directed  to  that  ^ibase  of  the  bill  seek- 
ing redemption":  (a)  That  the  alleged  writ- 
ten demand  for  a  statement  in  writing  of  the 
items  on  which  to  make  tender  for  redemp- 
tltm  was  not  served  before  the  filing  of  the 
bill  "as  required  by  section  6748  of  Code, 
1907" :  (b)  tiiat  It  aflBrmatively  appeared  that 
complainant's  demand  in  writing  for  a  state- 
ment of  the  debt,  with  all  lawful  diarges 
against  said  land  claimed  by  defendants,  was 
made  upon  defendants  after  the  bill  was 
filed.  Such  demurrer,  being  directed  to  the 
whole  redemption  phase  of  the  bill,  equitable 
as  wen  as  statutory,  being  bad  as  to  the  equi- 
table redemption  sought,  was  properly  over- 
ruled. It  is  averred  that  plaintiff  was  ready 
and  willing  and  offered  to  pay  all  amounts 
that  the  court  might  find  just  and  proper  as 
"lawful  charges"  on  the  land.  Of  necessity, 
the  statutory  right  of  redemption  is  nonex- 
istent until  the  equity  of  redemption  is  ex- 
tinguished. Bandolph  v.  Bradford,  86  South. 
89.  See,  also,  Brannan  v.  Adams,  202  Ala. 
442,  80  Soutb.  626;  Ivy  v.  Hood,  202  Ala. 
121,  128,  79  South.  587;  Beatty  v.  Brown, 
101  Ala.  696,  14  South.  368. 

The  "redemption  amendment"  was  made 
within  two  years  after  the  attempted  execu- 
tion of  the  deed  under  the  power  of  attorney 
and  in  ample  time  for  an  equitable  redemp- 
tion (Coleman  v.  Colonan,  173  Ala.  282,  280, 
65  South.  827;  Savage  v.  Bradley,  149  Ala. 
168,  173,  43  South.  20,  123  Am.  St  Rep.  30), 
U,  in  equity,  any  snm  thereunder  be  found 
to  be  Just  and  due  by  complainant  to  any  of 
respondents.  However,  the  respondent  mort- 
gagee was  chargeable  with  notice  of  the  limi- 
tations and  equities  contained  in  his  chain  of 
title.  Veltch  v.  Woodward  Iron  Co.,  200  Ala. 
358,  76  South.  124;  Seeberg  v.  NorvUle,  85 
South.  605;  First  Nat.  Bank  v.  Mcintosh, 
201  Ala.  649,  653,  79  South.  121,  L.  B.  A. 
1918F.808. 


Bo.) 

[5]  A  bill  la  not  multtfarions  which  seeks 
alternative  or  inconsistent  relief  growing  out 
of  the  same  subject-matter  or  founded  on  the 
same  contract  or  transaction,  or  relating  to 
the  same  property  between  the  same  parties. 
As  the  bill  was  last  amended,  it  pertains  to 
the  same  subject-matter  founded  on  the  same 
contract  or  transaction,  relating  to  the  title 
to  the  same  property,  and  between  the  re- 
spective parties  at  interest.  It  was  not  sub- 
ject to  demurrer  Dor  being  multifarious. 
Code,  S  3095 ;  Webb  v.  Butler,  102  Ala.  287, 
68  South.  369,  Ann.  Cas.  1916D,  815;  Belle- 
view  Cemetery  Co.  v.  Faulks,  198  Ala.  579, 
73  South.  927;  Mathews  v.  Carroll  Merc. 
Co.,  195  Ala.  601,  70  South.  143;  Wheat  v. 
Wheat,  190  Ala.  461,  466,  67  South.  417; 
Manegold  v.  Beavan,  189  Ala.  241,  66  South. 
448 ;  Kant  v.  A.,  B.  &  A.  R.  Co.,  189  Ala.  48, 
66  South.  698;  Ford  v.  Borders,  200  Ala.  70, 

75  South.  898 ;  Macke  v.  Macke^  200  Ala.  260, 

76  South.  26 ;  Hard  v.  Am.  Tr.  &  Sav.  Bank, 
200  Ala.  264,  76  South.  30;  GUI  v.  More, 
supra;  Barrington  v.  Barrington,  201  Ala. 
185,  77  South.  711 ;  Woodley  v.  Woodley,  201 
Ala.  662,  79  South.  134;  Durr  v.  Hanover 
Nat.  Bank,  170  Ala.  260,  68  South.  1012; 
Magnolia  Land  Co.  v.  Malone  Inv.  Co.,  202 
Ala.  157,  79  South.  641;  Lowery  y.  Orem, 
.Supt.,  203  Ala.  8,  81  South.  676;  Birmingham 
Tr.  ft  Say.  Go.  t.  Cannon,  86  South.  768. 

[t,  n  When  all  of  its  terms  are  considered, 
the  power  of  attorney  declared  therdn  to  be 
irrevocable  was  subject  to  revocation  or  ex- 
tinguishment. Seeberg  y.  Norville,  86  South. 
505.  The  attorney  In  fact,  against  whom  no 
relief  is  sought,  and  the  beneficiary  under 
the  power  were  not  necessary  parties;  and 
the  demurrer  for  not  making  Jno.  S2.  Mitch- 
ell and  N.  A.  Andresen  ft  Co.  parties  defend- 
ant Is  unavailing.  Woottra  v.  Vaughn,  202 
Ala.  684,  81  South.  660 ;  Whlteman  v.  Taber, 
203  Ala!  496,  83  South.  695. 

[t,  I]  The  several  amendments,  as  pointed 
out  in  the  second  decision  In  instant  case,  re- 
late back  to  the  filing  of  the  original  bilL 
Adams  v.  Phillips,  75  Ala.  461 ;  Ala.  T.  ft  I. 
Co.  V.  Hall,  152  Ala.  262,  44  South.  692; 
Rogers  v.  Haines,  103  Ala.  198,  16  Soutb. 
606;  Sims,  Ch.  Pr.  {|  839,  867.  However, 
the  time  limit  as  to  the  right  of  amendment 
extends  to  the  rendition  of  final  decree. 
Code,  I  8126 ;  Kirby  v.  Puckett,  199  Ala.  694, 
75  South.  6;  Barrington  v.  Barrington,  su- 
pra; Smith  J.  Lambert,  196  Ala.  269,  72 
South.  118. 

The  decree  of  the  circuit  court  in  equity  is 
afilrmed. 

Affirmed. 


ANDERSON,  0.  3^  and  McOLBLLAN  and 
SOMEBYILLE.  JJ.,  concur. 
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BIRMINQHAM    NEWS   CO.  V.   ANDREWS. 
(6  DIv.  984.) 

(Supreme  Court  of  Alabama.     Oct.  14,  1920. 
Rehearing  Denied  Not.  18,  1920.) 

1.  Master  and  servant  €=>I3— Statute  regulat- 
ing child  labor  hours  not  protection  against 
dangers. 

The  proTision  of  Child  Labor  Act,  S  2,  lim- 
iting hours  during  which  children  may  be  em- 
ployed, was  intended  to  protect  the  health  of 
the  children,  and  not  to  prevent  physical  in- 
juries to  them. 

2.  Master  and  servant  «=395— Injarfes  to  ehlld 
In  prohibited  occupation  actionable. 

Employment  of  a  child  in  an  occupation  or 
place  regarded  as  inherently  dangerous  so  that 
employment  is  absolutely  prohibited  under  the 
Ctiild  Labor  Act,  makes  the  employer  liable 
for  all  Injuries  to  the  child  during  his  employ- 
ment, whether  resulting  from  performance 
of  services  or  of  contact  with  some  agency  as- 
sociated with  the  employer's  business  or  inher- 
ent in  its  environment. 

3.  Master  and  servant  4ss>95  —  Violation  of 
Child  Labor  Act  must  be  cause  of  Injury  to 
Impose  liability. 

Though  the  employment  of  a  child  in  viola- 
tion of  the  Child  Labor  Act  is  negligence  per 
se,  civil  liability  does  not  follow  unless  the 
child  suffers  from  injury  which  is  in  a  legal 
sense  the  proximate  result  of  the  violation  of 
the  statute,  and  therefore  within  its  protective 
purpose. 

4.  Master  and  servant  «=>96( I)— Employment 
of  minor  at  prohibited  boars  held  not  oanse 
of  Injury. 

The  employment  of  a  boy  under  16  at  hours 
prohibited  by  Child  Labor  Act,  §  2,  in  the  cir- 
culating room  of  a  newspaper,  which  Is  not  a 
place  inherently  dangerous  or  where  such  em- 
ployment is  prohibited  at  all  times,  does  not 
make  the  master  liable  for  injuries  to  the  boy 
resulting  from  falling  or  jumping  down  a 
chute  while  playing,  since  such  injury  might 
have  occurred  at  any  hour,  and  the  violation 
of  the  statute  had  no  causal  connection  there- 
with. 

Appeal  from  Circuit  Goort,  Jefferson  Oonn- 
ty;   D.  A.  Green,  Judge. 

Action  by  Herman  Andrews  by  hla  next 
friend  against  the  Birmingham  News  Com- 
pany for  damages  for  personal  injuries. 
Judfifment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

The  complaint  charges  that  Ihe  defendant 
negligently  employed  the  plaintiff,  a  child  un- 
der 16  years  of  age,  to  work  at  a  gainful  oc- 
cupation in  its  publishing  and  printing  plant 
after  the  bour  of  6  p.  m.  and  before  the  hour 
of  6  a.  m. ;  that  while  so  employed  the  plain- 
tiff was  injured  by  falling  or  sliding  or  being 
thrown  from  a  chute  in  said  plant,  and  that 
this  Injury  was  the  proximate  result  of  the 
plaintiff's  employment  as  aforesaid. 


The  case  was  tried  on  tb»  general  issue, 
with  leave  to  give  in  evidence  any  matter  of 
legal  defense  as  if  specially  i^eaded.  Platn- 
tlflT's  account  of  bis  employment  and  his  in- 
Jury  is  substantially  as  follows: 

He  had  been  working  for  defendant  nearly  a 
year,  first  selling  papers,  and  then  in  the  cir- 
culation department.  His  duty,  when  injured, 
was  pulling  papers  from  the  press,  or  from  the 
packer,  which  came  up  from  the  press  down 
below  through  an  opening.  He  started  at  this 
work  on  this  occasion  at  2  o'dock  a.  m.  as 
usual,  after  having  been  roused  up  from  sleep, 
and  after  being  engaged  in  play  with  several 
other  boys  and  one  Mongol,  an  adult  employee 
of  defendant  in  charge  of  the  delivery  trucks. 
"When  the  machine  was  running,  Mr.  Mongol 
slipped  up  on  me  and  tried  to  grab  me,  and  I 
let  the  press  down,  I  was  fixing  to  take  the 
papers  off.  *  *  *  I  was  doing  that  at  that 
time.  He  slipped  ap  on  me;  come  through 
that  new  door  and  grabbed  at  me  and  missed 
me,  and  I  jumped  backward  •  •  •  and 
stumbled  over  the  bench  there  to  lay  the  pa- 
pers on,  and  fell  through  the  chute  backward, 
on  my  way  back,  and  slid  through  the  side  of 
the  truck.  *  *  *  It  was  about  a  yard  from 
where  Mongol  jumped  at  me  to  the  chute.  I 
went  all  the  way  down  the  chute)  it  was  as 
slick  as  glass.  •  *  *  Mr.  Mongol  saw  me 
when  I  stumbled  through  the  chute." 

The  tendency  of  the  evidence  for  the  de- 
fendant was  to  show  that  the  plaintiff  was 
employed  in  the  circulation  department,  and 
had  no  authority  or  occasion  to  be  in  the 
mailing  department,  which  was  separated  by 
an  Iron  partition,  but  with  a  connecting  door 
and  window;  that  there  was  no  machinery 
of  any  kind  in  the  circulation  department 
where  plaintiff  was  employed ;  that  the  chute 
through  which  plaintiff  fell  from  the  mailing 
department  was  merely  a  hole  in  the  wall, 
even  with  the  floor,  with  a  slide  to  carry  the 
papers  down  to  the  tri:cks;  that  plaintiff 
and  several  other  boys  had  been  playing 
around  Mr.  Mongol  shortly  before  2  o'clock 
a.  m.,  waking  him  up  from  sleep  and  running 
away  from  him;  that  in  doing  so  plaintiff 
Jumped  through  the  window  into  the  mailing 
department  and  then  jumped  feet  foremost 
into  the  chute. 

Mongol  testified  that  plaintiff  and  the  oth- 
er boys  had  been  disturbing  his  sleep,  and  he 
chased  them  away,  but  tbat  he  did  not  fol- 
low plaintiff  into  the  mailing  room  at  all; 
that  platutlff  ran  away,  thinking  he  was  aft- 
er him,  because  plaintiff  had  thrown  a  shoe 
at  Mongol.  Other  witnesses  stated  that  Mon- 
gol was  at  the  outer  side  of  the  door  to  the 
mailing  room  when  plaintiff  went  into  the 
chute. 

There  was  no  serious  dispute  as  to  plaln- 
tifTs  being  under  16  years  of  age.  His  injury 
consisted  of  a  simple  fracture  of  the  ankle 
which  gave  considerable  pain,  and  kept  him 
confined  and  on  crutches  for  a  month  or 
more. 
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The  trial  Judge  refused  to  give  for  defend- 
ant the  general  afflrmatlve  charge,  as  request- 
ed In  writing. 

There  was  a  yerdlct  for  plaintiff  for  |6,000, 
and  Judgment  accordingly,  which  was  after- 
wards reduced  by  the  court  to  $3,000.  The 
appeal  is  from  the  corrected  Judgment,  and 
from  the  Judgment  amending  defendant's  mo- 
tion for  a  new  trial. 

Percy,  Benners  &  Burr,  of  Birmingham, 
for  appellant 

Beddow  &  Oberdorfer,  of  Blrmin^am,  for 
appellee. 

SOMERVILLB,  J.  [1]  The  complaint 
charges  a  violation  by  thei  defendant  com- 
pany of  a  provision  of  section  2,  as  italicized 
below,  of  the  Child  Labor  Act  (Gen.  Acts 
1915,  p.  193),  which  Is  as  follows: 

"No  child  under  sixteen  years  of  age  shall 
be  employed,  permitted  or  suffered  to  work  in 
any  gainful  occupation  except  agriculture,  or 
domestic  service  for  more  than  six  days  in 
any  one  week,  or  more  than  sixty  hours  in  any 
one  week,  or  more  than  eleven  hours  in  any 
one  day,  or  before  ihe  hotur  of  *ia>  o'cHook  m 
the  morning,  or  after  the  kour  of  $ia  o'olook 
in  the  evening." 

These  several  inhibitions  are  obviously  In- 
tended to  protect  the  physical  health  of  chil- 
dren against  the  evils  of  excessive  and  unsea- 
8<Hiable  hours  of  work  at  an  age  when  they 
are  unfit  to  bear  such  burdens,  and  the  pre- 
vention of  physical  injuries  in  occupations 
and  at  places  not  inherently  dangerous  to 
children  within  the  prohibited  age  was  not 
within  the  apparent  purpose  of  the  enact- 
ment. 

[2]  Other  provtsions  of  the  net  Inhibit  ab- 
solutely the  employment  of  children  under  16 
yeiirs  of  age  in  occupations  and  at  places 
which  are  regarded  as  inherently  dangerous 
or  hurtful  to  them.  Their  presence  at  such 
places  being  forbidden  and  unlawful,  an  em- 
ployer Is  held  liable  for  any  injury  suffered 
by  a  child  in  the  course  of  its  employment, 
whether  such  Injury  Is  the  result  of  perform- 
ing the  service,  or  of  contact  with  some  agen- 
cy associated  with  the  employer's  business, 
or  inherent  In  its  environment.  De  Soto 
Coal  M.  A  D.  Co.  v.  Hill,  179  Ala.  186,  60 
South.  583;  Garrett  v.  L.  &  N.  R.  R.  Co., 
196  Ala.  52.  71  South.  685;  Cole  v.  Sloss-S.  S. 
&  I.  Co.,  186  Ala.  102,  65  South.  177,  Ann. 
Cas.  1916E,  99 ;  Brilliant  Coal  Co.  v.  Sparks, 
16  Ala.  App.  665,  81  South.  185.  Injuries 
from  such  sources  It  Is  the  purpose  of  the 
statute  to  prevent,  and  they  are  regarded  as 
the  proximate  result  of  the  wrongful  employ- 
ment whether  suffered  at  work  or  In  Irrele- 
vant and  forbidden  play.  Many  authorities 
are  dted  In  brief  of  counsel  which  support 
and  establish  this  view.  As  said  in  Strafford 
V.  Rep.  Iron  Co.,  238  111.  371,  87  N.  E.  358, 
20  U  R.  A.  (N.  8.)  876,  128  Am.  St  Rep.  129: 


"There  may  be,  and  doubtless  are,  poritloas 
in  the  industries  in  whidi  children  under  four- 
teen years  of  age  are  forbidden  by  the  statute 
to  be  employed,  where  there  would  be  little 
or  no  hazard  to  life  or  limb  if  the  child  confined 
himself  exclusively  to  the  duties  of  snch  posi- 
tion; but  the  childish  inclination  to  experiment 
and  do  something  he  has  seen  others  do  is  so 
well  known  as  to  make  it  dangerous  to  permit 
his  employment  in  establlshmentB,  especially 
where  machinery  is  used,  and  the  Legislature 
has  therefore  seen  fit  to  prohibit  his  employ- 
ment in  any  capacity  in  such  establishments; 
and  we  are  of  opinion  that  to  hold  that  a  child, 
who  is  employed  in  violation  of  the  statute  and 
directed  to  perform  a  certain  line  of  work, 
but  who  temporarily  abandons  it  and  attempts 
to  do  something  else  in  the  master's  business, 
whereby  he  is  injured,  is  precluded  from  re- 
covering if  his  negligence  contributed  to  his 
injury,  would  seriously  affect  the  purposes 
sought  to  be  accomplished  by  the  statute.  Nor 
in  such  case  can  it  reasonably  be  said  that 
there  is  no  causal  connection  between  the  em- 
ployment and  the  injury." 

In  Iron  &  Wire  Co.  v.  Green,  108  Tenn. 
161,  65  S.  W.  399,  cited  and  reviewed  with 
approval  in  the  Illinois  case,  It  was  held  that, 
even  though  the  plaintiff  child  had  left  his 
duties,  and  while  playing  In  the  yard  was  in- 
jured by  a  pile  of  Iron  fencing  falling  on 
him— 

"the  connection  between  the  employment  and 

the  injury  is  that  of  cause  and  effect,  and  brings 
the  complainant  within  the  operation  of  the 
statute." 

See,  also,  the  following  cases:  Standard 
Red  Cedar  Chest  Co.  v.  Monroe,  125  Va.  442, 
99  S.  E  589 ;  Miller  Mfg.  Co.  v.  Loving,  126 
Va.  265,  99  S.  E.  591;  Chabot  v.  Pittsburgb 
Plate  Glass  Co.,  259  Pa.  604,  103  Ati.  288; 
Stames  v.  Albion  Mfg.  Co.,  147  N.  C.  556,  61 
S.  E.  525,  17  L.  R.  A.  (N.  S.)  602,  16  Ann. 
Cas.  470;  Stehle  v.  Jaeger,  eta,  Mach.  Ga, 
225  Pa.  348,  74  Atl.  215,  133  Am.  St  Rep. 
884 ;  Berdos  v.  Tremont  Mills,  209  Mass.  489, 
93  N.  E.  876,  Ann.  Cas.  1912B,  797,  and  note, 
S03-810. 

In  Garrett  v.  L.  &  N.  R,  R.  Co.,  196  Ala. 
52,  71  South.  685,  commenting  upon  the  case 
of  De  Soto,  etc.,  Co.  v.  Hill,  179  Ala.  186,  60 
South.  583,  and  the  statute  forbidding  child 
labor  in  mines,  we  said : 

"Snch  prohibitions,  extending  usually  to  chil- 
dren under  14  years  of  age,  are,  no  doubt  in- 
tended to  protect  immature  children,  not  only 
against  the  perils  of  their  own  immediate  tasks, 
but  also  against  their  propensity  to  playful 
diversions,  and  the  general  perils  of  their  en- 
vironment" 

We  have  thus  reviewed  at  some  length  the 
scope  and  application  of  those  statutory  pro- 
visions which  forbid  the  employment  of 
young  children  In  certain  pursuits  and  at  cer- 
tain places  which  are  regarded  as  inherently 
dangerous  to  them,  in  order  to  emphasize  the 
distinction  which  we  think  must  be  recognls- 
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ed  aa  between  mch  paraalte  and  places  and 
those  In  and  at  which  such  children  mat/  he 
lawfuUy  employed,  with  regulatlona  and  re- 
straints only  as  to  the  perioit  and  Kourt  of 
their  employment 

If  a  newspaper  mailing  or  drcalatlon  de- 
partment were  a  forbidden  place  for  the  em- 
ployment of  children,  we  think  It  would  at 
least  be  a  question  for  the  Jury  to  determine, 
upcm  the  several  aspects  of  the  evidence  here 
exhibited,  and  under  the  authorities  noted, 
whether  or  not  the  unlawful  employment  of 
plaintiff  was  the  proximate  cause  of  bis  In- 
jury. 

But  defendant's  newspaper  plant,  so  far  as 
It  1»  here  involved,  was  not  a  place  of  danger, 
and  was  not  a  forbidden  place  under  the  pro- 
visions of  the  Child  Labor  Act  The  inhibl- 
tiooB  of  section  2  do  not  contemplate  the 
protection  of  children  against  any  supposed 
dangers  Inherent  in  the  mailing  or  circulation 
rooms  of  such  establishment ;  and,  so  far  as 
the  occupation  and  environment  of  plaintiff 
are  concerned,  his  injury  could  as  well  have 
happened  at  any  other  time  as  during  the 
prohibited  hoars  of  his  employment.  He 
would  have  been  Just  as  likely  to  have  engag- 
ed In  play  at  6  o'clock  p.  m.  as  11  p.  m.,  or 
at  7  o'clock  a.  m.  as  at  5  a.  m.,  and  Just  as 
likely  to  have  Jumped  or  stumbled  into  the 
chute  at  one  of  these  times  as  another.  In 
short  we  can  discover  no  causal  relation,  in 
the  legal  sense,  between  plaintiff's  mishap 
and  the  hours  of  his  employment  and  pres- 
ence in  the  newspaper  rooms. 

[3]  Although  the  employment  of  a  child  in 
violation  of  the  statute  Is  negligence  per  se, 
the  authorities  all  hold,  and  correctly  so, 
that  dvll  liability  does  not  follow  unless  the 
child  suffers  some  injury  which  is,  in  a  legal 
sense,  the  proximate  result  of  the  violation 
of  the  statute,  and  therefore  within  Its  pro- 
tective purposes.  If  the  violation  of  the  law, 
whether  statutory  or  common,  furnishes 
merdy  the  casual  condition  attendant  upon 
the  injury  suffered,  and  Is  not  an  indispen- 
sable agent  co-operating  directly  In  Its  pro- 
duction, it  Is  not  the  proximate  cause  of  the 
Injury,  and  there  is  no  liability.  This  distinc- 
tion was  carefully  stated  in  the  case  of  Gar- 
rett V.  L.  4  N.  K.  B.  Co.,  196  Ala.  52,  71 
South.  685. 

[4]  If,  as  plaintiff's  testimony  tends  to 
show,  defendant's  servant  Mongol  was  play- 
ing with  plaintiff,  and  slipped  up  on  him 
and  grabbed  at  him,  Just  as  he  was  going  to 
work,  cansing  him  to  stumble  backward  Into 
the  chute  In  the  effort  to  escape;  or  If,  as 
defendant's  testimony  tends  to  show,  plain- 
tiff In  play  intentionally  Jumped  into  the 
Chute,  tn  either  case  that  act  and  the  result- 
ing Injury  cannot,  upon  sound  principle  or 
sound  logic,  be  referred  to  defendant's  breach 
of  the  statute  as  their  proximate  cause. 

It  results  from  this  view  of  the  law  and 


the  evidence  that  defendant  vaa  oitltled  to 
the  general  afflnnative  charge,  as  requested 
In  writing,  and  its  refusal  was  error. 

Let  the  Judgmoit  be  reversed,  and  tta* 
cause  remanded  for  another  trlaL 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McOLBLLAN  and 
THOIIAS,  JJ.,  c<H>cur. 


(104  Ala.  Stt) 

ARNOLD  et  al.  v.  BLACK.    (6  DIv.  92.) 

(Supreme  Conrt  of  Alabama.    June  80,  1820. 
Behearing  Denied  Nov.  6,  1920.) 

t.  Mortgages  $s»59l(t)  —  Foreelosura  cuts  off 
equity  of  redemption  and  leaves  only  statu- 
tory right  to  redeom. 
The  foreclosure  of  a  mortgage  cuts  off  the 
equity   of  redemption  and  leaves   the  former 
owner  of  the   equity  of   redemption   only  the 
statutory  right  of  redemption  from  the  fore- 
closure sale. 

2.  Mortgages  «=>594(8)— Graateo  of  oqalty  of 
redemption  entitled  to  rodoon. 

Where  a  mortgagor  conveyed  the  equity  of 
redemption,  the  grantee,  and  not  the  mortgagor, 
had  the  right  to  redeem  from  a  aobseqaent  f or«- 
dosnre  sale. 

3.  Trusts  i8s>99  —  Mortgagee  rodeemlng  from 
earlier  foreolosuro  hold  ohargeable  with  tniot 
la  favor  of  mortgagor. 

If  a  mortgage  executed  after  foredosore  of 
an  earlier  mortgage  did  not  operate  as  an  as- 
signment of  the  mortgagor's  right  of  redemp- 
tion from  the  foredosure  sale,  the  mortgagee, 
by  daimug  and  ezerdsing  such  right  and  ob- 
taining a  quitclaim  deed  from  the  party  claim- 
ing under  the  sale,  destroyed  the  mortgagor's 
right  to  redeem  and  committed  a  constructive 
fraud  on  the  mortgagor,  and  equity  will  raise 
a  constructive  trust  in  the  mortgagor's  favor 
and  vest  her  with  the  legal  title  upon  her  com- 
pliance with  her  offer  to  do  equi^. 

4.  Mortgages  «=3624( I)— Mortgages  rightfully 
redeeming  from  oariler  foreclosure  held  to 
take  title  In  trust  for  mortgagor. 

If  a  mortgage  executed  after  the  foredo- 
sure of  an  earlier  mortgage  operated  as  an  as- 
signment of  the  mortgagor's  right  of  redemp- 
tion from  the  foredosure  sale,  the  assignment 
was  conditional  and  as  security  for  the  debt, 
and  when  the  mortgagee  before  maturity  of  the 
debt  exerdsed  the  right  of  redemption,  she  took 
the  title  in  trust  for  the  mortgagor,  and  the 
mortgagor  was  entitled  to  the  property  on 
paying  the  debt  and  reimbursing  the  mortgagee. 

5.  Trusts  <s=3356( I)— Grantee  of  land  subject 
to  trust  held  to  have  no  greater  rights  than 
those  of  grantor. 

Where  land  in  the  hands  of  a  mortgagee 
redeeming  from  an  earlier  mortgage  was  charg- 
ed with  a  trust  in  favor  of  the  mortgagor,  the 


»For  othar  caaes  ue  same  topic  and  KST-NUMBSa  la  all  Kay-Numbarad  Dlsaata  and  Indasaa 


Digitized  by 


Google 


Ala.)  ABNOLD 

mort{ace«*s  grantee   lucceeded  to  no  greater 
rights  tiias  those  held  hy  the  mortgagee. 

Amteal  from  ClrcDlt  Court,  JeSeraoo  Oomi- 
ty;  Hng^  A.  Locke,  Jadge. 

Bill  by  Dora  D.  Black  against  J.  S.  Arnold 
and  another.  From  a  decree  overruling  a 
motion  to  dissolve  a  temporary  injunction, 
respondents  appeal.  .Affirmed, 

The  blU  In  this  case  Is  filed  by  the  appel- 
lee, Dora  D.  Black,  against  the  appellants, 
J.  S.  Arnold  and  O.  R.  Harsh,  as  trustee, 
primarily  seeking  to  redeem  the  lands  de- 
scribed In  the  bill  from  a  foreclosure  sale  un- 
der a  mortgage  executed  by  Xhila  C.  Beck 
and  ber  husband  to  one  Annie  M.  Perdue,  and 
as  Incidental  relief  to  restrain  the  prosecu- 
tion of  two  actions  at  law  instituted  by  Ar- 
nold, and  for  his  use  in  the  name  of  said 
Beck,  one  an  action  of  unlawful  detainer, 
and  the  other  to  recover  the  rents  alleged  to 
be  due  under  a  certain  contract  of  lease  en- 
tered into  between  Perdue,  the  complainant, 
and  her  husband. 

On  the  filing  of  the  bill  a  temporary  in- 
junction was  granted  as  prayed.  The  appel- 
lant, Arnold,  thereupon  submitted  his  motion 
to  dissolve  the  Injunction  for  want  of  equity 
In  the  bin,  and  interposed  demurrers  on  like 
grounds,  and  on  the  hearing  thereof  the  court 
entered  a  decree  overruling  the  motion  to 
dissolve  and  the  demurrers,  and  from  tbat 
decree  this  appeal  Is  prosecuted. 

It  appears  from  tbe  averments  of  tlie  bill 
that  one  W.  O.  Be<A,  then  being  the  owner 
of  the  lands  described  in  the  bill,  on  the  14tb 
day  of  May,  1914,  executed  a  mortgage  em- 
bracing a  portion  of  the  land  to  the  St.  Clalr 
Land  k  Limiber  Company,  his  wife,  Eula  O. 
Beck,  Joining  therein,  to  secure  the  payment 
of  an  indebtednesss  of  $3,309,  with  Interest 
thereon.  Subsequent  to  the  execution  of  this 
mortgage,  on,  to  wit,  June  4, 191B,  Beck  con- 
veyed all  the  lands  to  his  wife,  she  assuming 
the  payment  of  the  indebtedness  to  the  l^m- 
ber  company.  Thereafter,  on  June  22,  1915, 
Gala  Beck  and  her  husband  executed  a  mort- 
gage to  Annie  M.  Perdue  to  secure  an  In- 
debtedness of  $5,704.  This  mortgage  contain- 
ed the  usual  power  of  sale  for  foreclosure 
and  authorized  the  mortgagee  to  become  the 
pordiaser  at  such  sale.  After  the  law  day 
of  the  Perdue  mortgage,  but  before  foreclo- 
sure. Beck  and  her  husband,  "subject  to  an 
incumbrance  not  to  exceed  $10,120,"  convey- 
ed by  warranty  deed  aU  the  lands  to  the  com- 
plainant on  a  recited  consideration  "of  an  ex- 
diange  of  property  and  $1  in  cash  and  other 
Talnable  constderatlon,"  and  delivered  pos- 
session thereof  to  complainant.  There  were 
oatstaadlng  Incumbrances  against  the  prop- 
erty. Including  the  mortgages  theretofore 
given  by  the  Becks,  and  certain  judgment 
liens,  in  excess  of  |10,12a 


V.  BLACK  ITl 

80.) 

On  tfay  21,  191T,  slz  days  after  the  con- 
veyance by  the  Be<^  to  complainant.  Ferine 
foredosed  her  mortgage  under  the  power  of 
sale,  and  became  the  purcliaser  of  the  prop- 
erty. She  then  took  over  by  proper  transfer 
the  mortgage  held  by  the  lumber  company 
and  the  indebtedness  thereby  secured. 

The  complainant  and  her  husband,  to 
avoid  the  forfeiture  at  her  statutory  right  of 
redempticHi  from  the  foreclosure  sale  of  the 
Perdue  mortgage  by  a  failure  of  the  com- 
plainant to  surrender  possession,  entered  in- 
to contract  leasing  the  lands  from  Perdue 
for  a  term  of  one  year,  agreeing  to  pay  $600 
as  rent  for  the  premises ;  the  lease  reciting: 

"And  whereas  Dora  D.  Black,  one  of  the 
lessees,  claims  the  right  of  redemption  of  said 
lands  and  expects  to  redeem  said  lands  from 
the  lesBor  herein  on  or  before  the  21st  day  of 
May,  1910  [the  date  on  which  the  right  of  re- 
demption will  expire  under  foreclosure  of  the 
mortgage  of  Mrs.  Enla  C.  Beck  to  lessor  here- 
in]: Now,  therefore.  It  Is  agreed  by  the  les- 
sor, If  the  said  Dora  D.  Black  shall  exercise 
said  right  of  redemption.  If  «he  have  said  right, 
by  paying  the  said  lessor  the  amount  necessary 
to  redeem  as  fixed  by  law,  and  before  the  date 
of  expiration  of  said  right  of  redemption,  then 
In  this  event  the  lessor  agrees  that  no  rent 
shall  be  charged  beyond  said  redemption;  that 
is  to  say,  the  amoant  of  rent  dne  nnder  this 
lease  shall  be  ascertained  (in  the  event  of  re- 
demption by  taking  that  portion  of  the  total 
year's  rent  as  is  represented  by  that  fraction 
whose  denominator  is  865,  the  nomber  of  days 
in  the  year,  and  whose  numerator  is  the  nom- 
ber represented  by  the  number  of  days  between 
the  81st  of  December,  1918,  and  the  date  of 
redemption,  aqd  such  sum  thus  ascertained 
ahall  be  due  and  payable  at  the  time  of  re- 
demption). If  no  redemption  is  made,  then  the 
rent  shall  be  due  and  payable  as  hereinbefore 
specified." 

This  lease  contains  the  further  recital: 

"It  is  further  understood  that  this  lease  is 
made  and  accepted  subject  to  the  right  of  va- 
rious parties  to  redeem  said  lands  from  fore- 
closure." 

Subsequent  to  the  execution  of  tbe  lease  by 
complainant  and  her  husband  to  Perdue, 
Perdue  by  deed  dated  March  21,  1919,  for  a 
consideration  of  $11,355.21  conveyed  the 
lands  to  Harsh,  as  trustee,  and  by  separate 
instrument  transferred  the  land  company 
mortgage  and  the  Indebtedness  thereby  se- 
cured to  Harsh. 

In  the  deed  from  Perdue  to  Harsh  Is  em- 
bodied the  following  clause  or  stipulation: 

"It  is  agreed  and  understood  that  the  stat- 
utory right  of  redemption  is  outstanding 
against  said  property  above  described  in  vari- 
ous persons,  particularly  Enla  C.  Beck,  her 
heirs  and  assigns  and  Judgment  creditors,  and 
the  said  G.  R.  Harsh  accepts  this  deed  subject 
to  said  statutory  right  of  redemption  in  said 
persons  as  may  lawfully  havs  sncfa  right," 
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A  short  time  after  the  oonveyance  by  Per^ 
iue  to  Harsh,  on,  to  wit.  May  17,  1919,  and 
before  the  lapse  of  the  period  for  statutory 
redemption  from  the  foreclosure  sale  under 
the  Perdue  mortgage,  Eula  C.  Beck,  claiming 
the  statutory  right  of  redemption,  and  "by 
paying  the  amount  bid  by  Annie  M.  Perdue, 
the  purchaser  at  the  foreclosure  sale,  *  *  * 
together  with  10  per  cent  Interest  thereon, 
and  all  other  lawful  charges,  with  8  per  cent, 
thereon,  indudlng  the  amount  of  a  certain 
judgment  in  fovor  of  Moore  and  Handly 
Hardware  Company,  a  corporation,  against 
Bula  0.  Beck  and  W.  0.  Beck  in  the  sum  of 
$432,  and  court  costs,  rendered  by  the  cir- 
cuit court  of  St  Clair  county  on  the  27th  day 
of  March,  1916,"  which  was  agreed  to  be 
$12,599.94,  obtained  from  Harsh  a  quitclaim 
deed  to  the  property  in  question.  This  deed 
contained  the  following  recital  and  agree- 
ment: 

"It  is  farther  agreed  and  understood  that 
the  above-described  real  estate  is  now  held  in 
possession  by  Dora  D.  Black  and  her  husband, 
H.  H.  Black,  as  lessees  for  the  year  1919  at 
an  annual  rental  of  $500,  and  that  said  Harsh, 
as  trustee,  owns  and  holds  said  lease,  and  that 
said  Harsh,  if  and  when  said  rent  is  collected, 
shall  have  the  ritrht  to  retain  as  his  own  five- 
twelfths  of  the  amount  of  said  rent,  the  remain- 
der thereof  to  be  paid  to  tiie  grantor  herein." 

After  the  foreclosure  of  the  Perdue  mort- 
gage, complainant  and  her  husband  executed 
and  delivered  to  Eula  C.  Beck  a  mortgage  on 
the  lands  In  question  to  secure  an  Indebted- 
ness of  $2,000  due  and  payable  on  July  14, 
1920,  which  Is  still  unpaid.     . 

Subsequent  to  the  redemption  by  Beck 
from  Harsh,  Beck  and  husband  for  a  recit- 
ed consideration  of  $500  conveyed  to  Arnold 
all  of  the  rights  and  equities  acquired  by 
Beck  under  the  redemption  deed  executed  by 
Harsh  to  Beck,  and  transferred  and  assign- 
ed the  mortgage  executed  by  complainant 
to  her  husband,  and  the  debt  of  $2,000  there- 
by secured,  are  the  lease  contracts  between 
complainant  and  her  husband  and  Perdue. 

Arnold  thereupon  commenced  an  action  of 
unlawful  detainer  against  the  complainant  to 
recover  the  possession  of  the  land,  and  also 
Instituted  suit  against  her  to  recover  the  full 
amount  of  the  rent  of  $500,  under  the  lease 
contract. 

The  several  conveyances  and  mortgages, 
with  the  single  exception  of  the  deed  from 
Beck  and  husband  to  the  complainant  and 
her  husband,  were  seasonably  and  duly  re- 
corded. 

The  complainant  offers  in  her  bill  to  do 
equity  by  paying  all  lawful  claims  held  by 
Arnold  and  Harsh,  and  on  this  basis  prays 
that  the  complainant  be  let  in  to  redeem,  and 
that  her  right  and  title  to  the  property  be 
established  and  quieted,  with  prayer  for  gen- 
eral relief. 


James  A.  Embry,  of  AshvlUe,  and  J.  H. 
Robinson,  of  Birmingham,  for  appellants. 

Burgin  &  Jenkins,  of  Birmingham,  for  &p- 
pellee, 

BBOWtN,  J.  [1]  The  effect  of  the  foreclo- 
sure of  the  mortgage  held  by  Perdue  was  to 
cut  off  the  equity  of  redemption,  which  pass- 
ed to  the  complainant  through  the  deed  ex- 
ecuted to  her  by  Eula  C.  Beck  and  her  hus- 
band, leaving  in  complainant  the  statutory 
right  of  redemption  from  the  sale  under  fore- 
closure. Am.  Mtg.  Co.  V.  Pollard,  120  Ala.  1, 
24  South.  736;  Hunter  r.  MeUen,  127  Ala. 
343,  28  South.  468;  Childress  v.  Monette,  54 
Ala.  317;  Lehman  v.  Shook,  69  Ala.  487 ;  Otis 
V.  McMillan,  70  Ala.  46;  Harris  v.  MUler, 
71  Ala.  28 ;  Bailey  ▼.  Tlmberlake,  74  Ala.  221. 

The  appellant  contends  that  this  statutory 
right  of  redemption,  not  being  pr<H>erty  or 
the  right  of  property.  Is  not  subject  to  mort- 
gage, and  therefore,  by  the  executing  of  the 
mortgage  by  complainant  and  her  husband 
to  Eula  O.  Beck,  subsequent  to  the  foreclo- 
sure of  the  Perdue  mortgage,  the  relation  of 
mortgagor  and  mortgagee  was  not  created 
between  complainant  and  Beck,  and,  in  exer- 
cising the  right  to  redeem  from  Harsh,  Beck 
was  not  exercising  the  light  of  a  Junior 
mortgagee. 

This  contentlcm  finds  support  in  the  au- 
thorities. In  Francis  t.  Sheats,  153  Ala.  477, 
45  South.  241,  127  Am.  St  Bep.  61,  it  was 
said: 

"Furthermore,  if  Frands'  mortgage  from 
Sheats  was  executed  subsequent  to  the  fore- 
closure of  the  Scott  mortgage,  no  relation  of 
mortgagor  and  mortgagee  ever  existed,  under 
Sheats'  mortgage  to  Frands,  because  Sheats 
was  deprived  by  the  foreclosure  of  any  right  or 
interest  In  the  property  which  he  could  con- 
vey by  mortgage  to  Frands." 

See,  also,  Brannan  v.  Adams,  202  Ala.  442, 
80  South.  826;  Whitman  ▼.  Taber,  203  Ala. 
496,  83  South.  095. 

Therefore,  for  the  purpose  of  this  case,  this 
contention  of  the  appellant  may  be  conceded. 

[2,1]  By  the  deed  executed  to  the  com- 
plainant by  Mrs.  Beck  on  May  15,  1917,  she 
conveyed  to  complainant  the  equity  of  re- 
demption In  the  land— the  only  interest  she 
then  held;  and  when  the  Perdue  mortgage 
was  foreclosed  the  statute  conferred  on  the 
complainant  not  her  vendor,  Mrs.  Beck,  the 
right  to  redeem,  and,  unless  the  mortgage 
executed  by  complainant  and  her  huAand  to 
Mrs.  Beck  subsequent  to  the  foreclosure  of 
the  Perdue  mortgage  can  be  treated  as  an  as- 
signment of  the  right  of  redemption  under 
the  statute,  then  Mrs.  Beck  had  no  right  to 
redeem,  and  in  dalmlng  and  exercising  the 
right  of  redemption  recognized  as  outstand- 
ing by  the  deed  from  Pordue  to  Harsh,  and 
the  lease  from  Black  to  Perdue,  and  taking 
the  deed  from  Harsh,  she  destroyed  the  right 
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of  complainant  to  redeem  from  Harsh;  for 
certainly  Harsh  could  not  upon  complain- 
ant's offer  to  redeem  subsequent  to  that  time 
transmit  the  title  to  complainant,  as  he  had 
already  parted  with  this  title.  Mrs.  Beck  by 
the  act  of  daiming  and  exercising  the  right 
of  redemption  that  l)elonged  to  another,  to 
wit,  the  complainant,  and  acqairing  property 
in  which  she  had  no  interest,  and  destroying 
the  right  of  complainant  to  redeem  from 
Harsh,  at  least  committed  a  constructive 
fraud  as  against  complainant,  and  for  the 
purpose  of  meting  out  Jnstlce  equity  will 
seize  upon  this  fact  and  raise  a  constructive 
trust  or  trust  in  Invitnm  in  favor  of  the  com- 
plainant, and  upon  comidainant  doing  equity, 
as  she  has  offered  to  do,  will  enforce  the 
trust  by  vesting  her  with  the  legal  title  to 
the  property.  Pom.  Eq.  Jur.  (4th  Ed.)  {  1044 ; 
26  R.  0.  L.  p.  1236,  par.  83. 

[4]  Viewing  the  case  from  another  angle; 
If  the  mortgage  given  by  the  complainant 
and  her  husband  to  Beck  after  the  foreclo- 
sure of  the  Perdue  mortgage  operated  as  an 
assignment  of  Black's  statutory  right  of  re- 
demption to  Beck,  the  assignment  was  condi- 
tional, was  given  as  a  security  for  a  debt, 
and  when  Be<^,  as  the  assignee  therectf,  ex- 
ercised the  right  of  redemption  and  took  the 
title  to  the  property,  the  debt  from  Black  to 
Beck  not  having  then  matured,  she  took  the 
title  in  trust  for  the  benefit  of  her  assignor, 
the  complainant ;  and  the  complainant,  by 
reimbursing  her  and  paying  the  debt  secured 
by  the  assignment,  is  entitled  to  the  prop- 
erty. So,  taking  either  horn  of  the  dilemma, 
Mrs.  Beck  took  the  title  to  the  property  in 
trust  for  the  complainant. 

[I]  "Wherever  property,  real  or  personal, 
which  is  already  impressed  with  or  subject 
to  n  trust  of  any  kind,  express  or  by  opera- 
tion of  law,  is  conveyed  or  transferred  by  the 
trustee,  not  in  the  course  of  executing  and 
carrying  into  effect  the  terms  of  an  express 
trust,  or  devolves  from  a  trustee  to  a  third 
person,  who  is  a  mere  volunteer,  or  who  is 
a  purdiaser  with  actual  or  constructive  no- 
tice of  the  trust,  then  the  rule  is  universal 
that  such  heir,  devisee,  successor,  or  other 
voluntary  transferor,  or  such  person  with 
notice,  acquires  and  holds  the  property  sub- 
ject to  the  same  trust  which  before  existed 
and  becomes  himself  a  trustee  for  the  origi- 
nal beneficiary."  3  Pom.  Eq.  Jur.  (4th  Ed.) 
{  1048. 

The  appellant,  Arnold,  is  well  within  this 
mie,  and  under  it  he  succeeded  to  no  greater 
rights  than  were  held  by  bis  vendor.  On 
these  principles  the  bill  is  not  without  equity, 
and  the  decree  of  the  court  below  will  be  af- 
firmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  SAYBB  and 
GARDNER,  JJ.,  concur. 
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BOND   V.   OATES.    (4   DIv.   863.) 

(Supreme  Ooart  of  Alabama.    Jane  30,  1920. 
Rehearing  Denied  Nov.  18,  1920.) 

1.  Mortgages  «=359 1  ( I )  — Foreclosure  of  asc. 
ond  mortgage  cuts  off  right  to  redeem  from 
first  mortgage. 

The  foreclosure  of  a  second  mortgage  when 
there  was  no  redemption  therefrom  under  Code, 
{  5746,  divested  the  mortgagor  of  all  interest 
or  title  in  the  land,  including  his  right  to  re- 
deem from  a  first  mortgage. 

2.  Mortgages  ^=>59l  (I)— After  foreclosure  of 
second  mortgage  agreement  by  purchaser  to 
sell  to  mortgagor  gives  no  right  to  redeem 
from  first  mortgage. 

Where  property  sold  on  foredosnre  of  a 
second  mortgage  to  the  mortgagee  was  sold  by 
It  to  the  mortgagor's  wife,  who  entered  into  a 
contract  with  the  mortgagor  authorising  him 
to  purchase  the  land  by  paying  the  amomit 
paid  by  the  wife,  the  contract  merely  gave  the 
mortgagor,  as  between  him  and  the  wife  alone, 
a  right  to  purchase,  and  did  not  give  him  any 
interest  or  title  to  the  land  entitling  him  to 
redeem  from  the  first  mortgage. 

Appeal  from  Circuit  Court  Henry  County ; 
H.  A.  Pearce,  Judge. 

BUI  by  J.  T.  Bond  against  WllUam  0. 
Oates  to  restrain  the  foreclosure  of  a  mort- 
gage for  an  accounting  and  to  redeem. 
From  a  decree  denying  relief,  complainant 
appeals.    Affirmed. 

Lee  &  Tompkins  and  Farmer,  Merrill  dc 
Farmer,  all  of  Dothan,  for  appellant 

Hill,  Hill,  Whiting  &  Thomas,  of  Mont- 
gomery, and  D.  C.  Halstead,  of  Headland, 
for  appellee. 

McCLELLAN,  J.  The  appellant  filed  this 
bill  against  appellee,  seeking  to  assert  and 
effect  the  equity  of  redemption  created  by 
a  mortgage  executed  In  the  year  1009  by  ai>- 
pellant  to  appellee's  father,  WllUam  a  Oates, 
Sr.,  who  died  In  1910,  to  secure  an  Indebted- 
ness of  $16,000.  Incidental  to  this  para- 
mount object  of  the  bill,  temporary  Injunc- 
tion was  prayed  and  was  Issued  to  restrain 
the  appellee  from  foreclosing  the  mortgage 
under  the  power  of  sale  provided  therein. 
On  motion  of  appellee  (Code,  g  45.S5),  the  in- 
junction was  dissolved,  and  this  appeal  pre- 
sents that  action  for  review. 

[1]  Several  years  after  this  mortgage  was 
executed  to  appellee's  testt<tor.  Gen.  Oates, 
the  appellant  gave  the  American  Agricul- 
tural Chemical  Company  a  second  mortgage 
on  the  property  described  In  the  Oates  mort- 
gage. Prior  to  the  filing  of  this  bill  the 
mortgage  to  the  chemical  company  was  fore- 
closed by  decree,  the  chemical  company  pur- 
chasing at  the  sale.  This  foreclosure  effect- 
ed to  divest  appellant,  mortgagor  to  Oates, 
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of  all  Interest  In  or  title  to  the  land  describ- 
ed In  the  mortgage  to  Oates,  Including  appel- 
lant's eqnlty  of  redemption  resulting  from 
the  mortgage  to  Oates.  Sibley  ▼.  Linton 
Coal  Co.,  193  Ala.  182,  184,  185,  09  South.  1 ; 
Arnold  T.  Black,  87  South.  170.  The  aivellant 
had  two  years  in  which  to  exercise  his  right 
of  statutory  redemption  (Ciode,  {  5746)  from 
the  decretal  foreclosure  of  the  chemical  com- 
pany mortgage.    This  he  did  not  do. 

[2]  According  to  appellant's  affidavit,  with 
the  exhibit  to  be  quoted,  the  pr<qperty  was 
purchased  by  appellant's  wife,  no  redemptlcm 
being  contemplated  or  accomplished.  The  ex- 
hibit reads: 

"T.  J.  Bond  and  Delia  Ii.  Bond  agrees  that 
she  shall  bny  all  land  at  NewrOle,  Alabama 
owned  by  American  Agricultural  Chemical 
Company  and  sold  by  them  under  my  mortgage 
to  them  in  chancery  court  at  $22,000,  and  T.  J. 
Bond  shall  haye  three  years  to  reideem  said 
lands  from  her  and  pay  her  what  money  she  is 
out.  If  he  pays  her  the  money  in  three  years, 
the  kmd  is  to  be  his.  T.  J.  Bond  pays  said 
Delia  Ii.  Bond  $100  for  this  right  to  pay  her 
what  money  she  pays  for  the  land  bi  three 
years,  and  she  is  to  make  T.  J.  Bond  a  deed  to 
all  the  land  she  buys  from  American  Agricul- 
tural Chemical  Company  and  in  my  mortgage 
to  them,  and  the  consideration  is  $100  and  the 
money  she  is  out  for  this  contract" 

The  ^ect  of  this  agreement  was  to  in- 
vest appellant,  as  between  himself  and  his 
wife  alone,  with  the  contractual  right  to 
purchase  the  property  from  her  on  the  terms 
stipulated.  If  it  should  be  assumed  that  a 
perfected  purchase  of  the  property  by  the  ap- 
pellant from  his  wife  would  operate  to  in- 
vest him  with  such  interest  in  or  title  to  tbe 
land  as  to  establish  or  re-establish  in  him 
tbe  equity  of  redemption  that  was  divested 
by  the  foreclosure  under  decree  of  the  chem- 
ical company  mortgage.  It  Is  not  claimed  or 
shown  tbat  appellant  has  availed  of  or  ac- 
complished the  purchase  of  the  property  un- 
der the  quoted  agreement  with  his  wife. 
This  contract  with  his  wife  did  not  invest 
appellant  with  any  interest  in  or  lien  upon 
the  land.  In  the  case  of  Cardwell  v.  Virgin- 
la  Ins.  Co.,  186  Ala.  261,  65  South.  80,  the 
complainant  was  held  to  be  a  Junior  mort- 
gagee, and  hence  was  declared  to  be  entitled 
to  redeem  under  the  equity  of  redemption  re- 
sulting from  the  senior  mortgage  to  the  mort- 
gage company,  assigned  by  it  to  the  insur- 
ance company.  This  appellant  Is  not  a  Jun- 
ior mortgagee.  He  cmly  has  a  contract  to 
purchase  the  land  on  terms  stipulated  in 
the  instrument.  The  appellant,  complainant, 
is  therefore  without  right  to  redeem  in  vir- 
tue of  the  equity  of  redemption  resulting 
from  the  mortgage  to  Oates.  The  action  of 
the  court  in  dissolving  the  temporary  in- 
junction was  well  taken. 

There  are  other  considerations  set  up  in 


the  pleadings  and  mipported  In  the  affidavits 
that  might  lead  to  the  like  coodusion  on 
this  appeaL  In  view  of  the  stated  ctMicln- 
■loD,  viz.  that  there  is  no  equity  in  the  bill, 
It  to  not  necessary  to  revlow  those  matten 
or  to  determine  their  merit. 
Affirmed. 

ANDBRSON.    a   J.,   and   SOMEBVUXB 
and  THOMAS,  JJ.,  ccnicur. 
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WOOD  V.  VOGEL.    (I  DIv.  148.) 

(Supreme  Court  of  Alabama.    Dec.  16,  1920.) 

1.  Army  and  navy  «5>34— Soldiers'  and  Sailors' 
Civil  Relief  Act  Is  prospeoUve  In  soopab 

The  Soldiers'  and  Sailors'  Civil  Belief  Act 
(U.  S.  Comp.  St.  1918,  Comp.  St  Ann.  Sapp. 
1919,  {  8078^8  et  seq.),  declaring  that  the 
act  is  for  the  purpose  of  temporarily  suspend- 
ing proceedings  which  may  prejudice  the  dvil 
rights  of  persons  in  military  or  naval  service,  is 
prospective  in  its  operation,  and  limits  its  re- 
straint  of  sales  made  under  a  vendor's  Uen 
with  power  of  sale  to  sales  made  thereafter. 

2.  Army  and  navy  4=334  —  Time  for  redemp* 
tlon  is  net  mtendad  by  Soldiers'  and  Saiioraf 
Civil  Relief  Act 

The  right  of  redemption  given  by  Code 
1907,  I  6746  et  seq.,  from  Judidal  and  quasi 
judicial  sales  is  a  mere  personal  privilege,  and 
must  be  exercised  within  the  two  years  pre- 
scribed; hence  the  Soldiers'  and  Sailors'  Re- 
lief Act  (U.  S.  Comp.  St  1918,  Comp.  St  Ann. 
Supp.  1919,  {  SOTS^e),  declaring  that  the  pe- 
nod  of  military  service  shall  not  be  induded  in 
computing  any  period  of  limitation,  does  not 
app^  so  as  to  extend  the  time  within  which 
the  right  of  redemption  may  be  exerdsed. 
Thomas  and  Brown,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Mobile  County; 
Joel  W.  GoldSby,  Judge. 

Bill  by  Bertram  J.  Vogel  against  Harriet 
E.  Wood  to  redeem  property  from  vendor's 
foreclosure  sale.  From  a  decree  overruling 
demurrers  to  the  bill,  respondent  appeals. 
Reversed  and  rendered. 

The  bill  shows  that  Vogel  owed  a.  balance 
of  $2,000  on  real  estate  secured  by  a  vendor's 
lien  with  a  power  of  sale  for  its  collection. 
The  debt  fell  due  prior  to  November  27, 1916, 
on  which  date  tbe  property  was  sold  under 
the  power  by  the  llenholder,  and  was  pur- 
chased by  a  third  party,  through  whom  by 
mesne  conveyances  It  passed  to  the  respond- 
ent, Mrs.  Wood,  on  November  4,  1918.  At 
the  time  of  the  foreclosure  sale  and  prior 
thereto  Vogel  was  In  tbe  military  service  of 
the  United  States,  and  so  remained  continu- 
ously until  May  19,  1919,  when  he  was  hon- 
orably discharged.  Thereafter  on  August  4, 
1919,  Vogel  made  written  demand  upon  Mrs. 
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Wood  for  a  written  statonent  of  the  debt  and 
all  lawful  charges  claimed  by  her  against  said 
property,  and  notified  her  of  his  desire  to  re- 
deem from  the  f oreclosnre  sale,  Which  right  be 
claimed  under  the  prorlslons  of  the  Soldiers' 
and  Sailors'  Olvll  Relief  Act  Beapondent 
ignored  this  notice  and  demand.  Complain- 
ant alleges  that  he  is  able,  ready,  and  willing 
to  pay  and  offers  to  pay  respondent  such  an 
amount  as'ls  ascertained  to  be  due  her  for 
the  redemption  of  said  property  from  said 
foreclosure  sale.  Beqrandent  demurred  to 
the  bill,  assigning  a  want  of  equity  and  o£ber 
special  gBoonds. 

Oordon  &  Edington,  of  Mobile,  for  appe- 
lant 

Clarke,  Brown  &  Kohn,  of  Mobile,  for  ap- 
pellee. 

SOMERVIIXB,  J.  [1]  The  theory  of  comr 
plainant's  bill  Is  that  although  his  normal 
period  for  redemption  under  Alabama  laws 
expired  on  November  27,  1918,  yet  under  the 
provisions  of  the  Soldiers'  and  Sailors'  Civil 
Relief  Act  of  March  8,  1918  (U.  S.  Comp.  St 
1918,  Comp.  St  Ann.  Supp.  1919,  t  3078%a 
et  seq.),  the  normal  period  was  extended  be- 
yond the  date  of  his  proffered  redemption,  to 
wit,  August  4,  1919,  by  the  elimination  from 
that  period  of  the  term  of  his  military  serv- 
ice, viz.  ttom  March  8,  1918,  to  May  19, 1919. 

The  demurrer  challenges  the  applicability 
of  the  act  to  a  statutory  redemption  from  a 
foreclosure  sale  completed  before  the  passage 
of  the  act 

The  scope  and  policy  of  the  act  Is  express- 
ed tn  Ite  first  section  (sectioa  3078%a)  as 
follows : 

"For  the  purpose  of  enabling  the  United 
States  the  more  saccessfnlly  to  prosecute  and 
carry  on  the  war  In  which  it  is  at  present  en- 
gaged, protection  is  hereby  extended  to  per- 
sons in  military  service  of  the  United  States 
in  order  to  prevent  prejudice  or  injury  to  their 
dvil  rights  during  their  term  of  service  and 
to  enable  them  to  devote  their  entire  energy 
to  the  military  needs  of  the  nation,  and  to  this 
end  the  following  provisionB  are  made  for  the 
temporary  suspension  of  legal  proceedings  and 
transactions  which  may  prejudice  the  dvil 
rights  of  persons  in  such  service  during  the 
continuance  of  the  present  war." 

By  the  express  language  of  subdivision  (2) 
of  section  3078%  aa,  the  act  Is  made  prospec- 
tive In  Its  operation ;  and  subdivision  (3)  of 
section  3078%ff  limits  Its  restraint  of  sales 
made  under  a  iMwer  to  such  sales  as  were 
made  during  the  period  of  military  service, 
which  is  defined  In  section  3078%aa  as  serv- 
ice beginning  with  the  approval  of  the  act 
And,  Indeed,  there  Is  no  contention  that  the 
foreclosure  sale  under  the  power  was  inval- 
id or  In  any  way  subject  to  the  provisions  of 
the  act 

[2]  We  find  in  the  act  no  provision  relating 


to  redemption  from  foredosure  sales  made 
under  a  power  or  otherwise  prior  to  the  op- 
eration of  the  act,  but  we  assume  that  com- 
plainant's contention  Is  based  upon  the  gen- 
eral provision  relating  to  the  limitation  of 
actions  (section  3078%e)  which  is  as  follows: 

"The  period  of  military  service  shall  not  be 
included  in  computing  any  period  now  or  here- 
after to  be  limited  by  any  Law  for  the  bringing 
of  any  action  by  or  against  any  person  in  mil- 
itary service  or  by  or  against  his  heirs,  execu- 
tors, administrators,  or  assigns,  whether  such 
cause  of  action  shall  have  accrued  prior  to  or 
during  tike  period  of  such  service." 

The  right  of  rednnptlon  uaAer  Bectl<m 
6746  et  seq.  from  judldal  and  quasi  judldal 
sales  of  real  estate  Is  not  a  property  right 
but  is  a  mere  personal  privilege  accorded  by 
the  statute,  to  be  exercised  in  the  manner 
and  within  the  time  prescribed  by  law.  Lew- 
is V.  McBrlde,  176  Ala.  134,  67  South.  706; 
Burke  v.  Brewer,  138  Ala.  889,  32  South. 
602 ;  Parmer  v.  Parmer,  74  Ala.  286.  It  Is 
not  a  right  of  action  in  the  sense  In  which 
statutes  of  llmitationB  are  applicable,  and 
the  prescription  of  a.  period  of  two  years 
within  which  the  privilege  must  be  exer- 
cised does  not  create  a  statute  of  limitations^ 
That  prescription  affects  the  right  and  not 
the  remedy,  whereas  a  statute  of  limitations 
operates  upon  the  remedy  only,  except  In 
actions  for  the  recovery  of  property.  Jef- 
ferson County  Sav.  Bank  v.  Barbour,  etc., 
Co.,  191  Ala.  238,  68  South.  43.  The  distinc- 
tion betweoi  the  assertion  of  the  statutory 
right  to  redeem  and  the  subsequent  enforce- 
ment of  the  perfected  right  by  suit  is  il- 
lustrated by  the  case  of  Posey  v.  Pressley, 
60  Ala.  243,  261,  where  It  was  held  that  the 
limitation  of  three  years  did  not  begin  to  run 
against  -the  redemptor's  action  of  unlawful 
detainer  until  the  rejection  of  his  offer  to 
redeem.  And  In  Mewbum's  Heirs  v.  Bass, 
82  Ala.  622,  629,  2  South.  620,  In  denying 
the  applicability  of  the  three-year  extension 
of  limitation  statutes  In  favor  of  persons  un- 
der disability  after  disability  removed  (sec- 
tion 3236,  Code  1876;  section  4846,  Code 
1907),  this  court  said,  per  Stone,  O.  J.: 

"The  statutory  right  of  redemption  i»  in  no 
sente  a  itatute  of  limitation*.  It  is  a  mere 
boon  or  privilege  offered,  by  accepting  which, 
in  the  terms  offered,  the  debtor,  or  certain 
classes  of  his  creditors,  may  acquire  title  to 
property  which  otherwise  had  passed  from 
their  reach.  The  boon  is  lost  if  not  accepted 
within  the  time  offered,  and  on  the  conditions 
prescribed."     (Italics  supplied.) 

It  Is  clear,  we  think,  that  the  quoted  see- 
ti<m  of  the  Civil  Relief  Act  extending  pe- 
riods of  statutory  limitation  for  the  bringing 
of  actions  by  or  against  any  person  in  milita- 
ry service,  does  not  apply  to  the  period  of 
statutory  redemption  here  involved,  and  we 
are  satisfied  that  such  an  extension  of  Its 
protective  purpose  was  not  intended  by  the 
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Oongreaa.  It  la  mmeceaaary,  therefore,  to 
consider  the  constltutloiial  validity  of  the  act 
if  it  were  bo  extended.  . 

We  are  supported  In  our  omdusion  by  the 
decision  of  the  Supreme  Court  of  Minnesota 
in  the  recent  case  of  Taylor  v.  McGregor 
State  Bank,  144  Minn.  240,  174  N.  W.  883, 
wherein,  upon  a  complaint  for  redemption 
from  a  foreclosure  sale  under  power,  under 
conditions  not  materially  different  from  those 
here  exhibited,  a  general  demurrer  was  sus- 
tained. 

Tbe  decree  of  the  circuit  court  will  be 
reversed,  and  a  decree  will  be  here  rendered 
sustaining  the  demurrer  for  want  of  equity. 

Beversed  and  rendered. 

AKDEBSON.    O.    J.,    and    McOLELXiAN, 
SAYRE,  and  GABDNEB,  JJ.,  concur. 
THOMAS  and  BBOWK,  JJ„  dissent 


(204  Ala.  688) 

LEWIS  V.  BANK  OF  MOBILE.    (I  DIv.  149.) 

(Supreme  Court  of  Alabama.    Dec.  2,  1820.) 

1.  Fraudulent  oonveyanoes  «S357( I)— Assign- 
meat  of  automobile  as  security  void  as  to 
creditors  of  assignor. 

Assignment  of  an  automobile  by  defendant 
to  the  claimant  of  the  car  when  attached,  in- 
tended to  operate  merely  as  security  for  a  debt 
for  money  loaned,  made  at  a  time  when  defend- 
ant was  financially  embarrassed,  if  not  wholly 
insolvent,  and  when  judgments  had  been  ren- 
dered against  it,  ezecutionB  issned  and  placed 
in  the  hands  of  the  sheriff,  and  no  property 
fonnd  subject  to  such  executions,  was  obnoxious 
to  the  statute  of  frauds,  and  void  as  to  de- 
fendant's creditors,  under  Code  1807,  {  4287. 

2.  Pledflas  9=3!  I— Pledge  wherein  pledgor  r*> 
tained  possession,  etc,  void  as  against  cred- 
Iters. 

A  pledge  of  property  wherein  the  pledgor 
retained  possession  with  a  right  to  sell  and  dis- 
pose of  the  property  was  impotent  to  vest  in 
the  pledgee  any  right  or  title  as  '  against  the 
pledgor's  creditors. 

Aiipeal  from  Circuit  Court,  Mobile  County ; 
Saffold  Berney,  Judge. 

Action  by  James  A.  Lewis  against  the 
Auto  Service  Company  for  unpaid  rent,  with 
attachment  levied  upon  one  Saxon  automo- 
bile, with  claim  thereto  by  the  Bank  of  Mo- 
bile. Judgment  for  claimant,  and  plaintiff 
appeals.  Transferred  from  Court  of  Ap- 
peals under  Laws  1811,  p.  448,  i  6.  Be- 
vorsed  and  rendered. 

On  May  24,  1816,  Lewis  procured  an  at- 
tachment against  the  property  of  the  Auto 
Service  Company  on  account  of  unpaid  rent 
On  May  31  the  sheriff  executed  the  writ  by 


levying  up<m  a  Saxon  aatomobOs.  On  the 
same  day  that  the  attachment  was  levied  the 
Bank  of  Mobile  filed  for  record  the  paper  set 
out  in  the  opinion,  and  also  filed  dalm  for 
the  automobile  levied  on. 

Smiths,  Young  &  Leigh,  of  Mobile,  for  ap- 
pellant 
Alex  T.  Howard,  of  Mobile,  for  appellee. 

• 

BBOWN,  J.  The  former  appeal  was  from 
an  order  of  the  circuit  court  setting  aside  a 
Judgment  In  favor  of  the  claimant  the  Bank 
of  Mobile,  and  granting  a  new  trial.  Bank 
of  Mobile  V.  Lewis,  16  Ala.  A^p.  605,  80 
South.  179.  This  order  was  affirmed,  and  on 
the  subsequent  trial  of  the  case  Judgment 
was  again  rendered  for  the  claimant  and 
from  that  Judgment  this  appeal  la  prose- 
cuted. 

The  questions  decisive  of  the  case  now 
presented  do  not  appear  to  have  been  pre- 
sented on  the  former  appeal,  and,  If  so,  they 
were  not  considered  or  treated  by  the  Court 
of  Appeals  in  disposing  of  the  ease. 

This  is  a  trial  of  the  right  of  property,  and 
after  the  plaintiff  had  shown  the  issuance 
and  levy  of  an  attachment  on  the  property 
while  in  the  possession  of  the  defendant — 
the  attachment  being  sued  out  by  a  landlord 
to  enforce  the  statutory  Mai  for  rent — the 
claimant,  to  sustain  its  title  and  right  to  re- 
cover, offered  a  paper  writing  in  words  as 
follows: 

"MobOe,  Ala.,  May  6,  1916. 

"Know  all  men  by  these  presents:  That  we, 
the  Auto  Service  Company,  Inc.,  for  and  in 
consideration  of  the  sum  of  five  hundred  dol- 
lars, cash  to  them  in  hand  paid  by  the  Bank  of 
Mobile,  N.  B.  A.,  the  receipt  whereof  is  hereby 
acknowledged,  do  hereby  grant,  bargain,  sell 
and  assign  to  the  said  the  Bank  of  Mobile,  N. 
B.  A.,  the  following  goods  and  chattels,  to  wit: 
One  model  S.  2  Saxon  Six  touring  car,  car  No. 
11913,  motor  No.  12512. 

"The  Auto  Service  Company,  Inc.,  a  corpora- 
tion of  Mobile,  Ala.,  do  hereby  acknowledge  re- 
ceipt from  the  Bank  of  Mobile,  N.  B.  A.,  and 
are  holding  as  trustee  the  above-described 
property.  The  said  property  to  be  sold  by 
the  Auto  Service  Company,  Inc.,  as  agent  for 
the  Bank  of  Mobile,  N.  B.  A.,  for  $— — ;  said 
Auto  Service  Company,  Inc.,  agrees  to  keep 
above  said  property  insured  against  fire. 
"[Signed]  Auto  Service  Co.,  Inc. 
"By  J.  G.  Crowley,  Sec  &  Trees." 

Hits  paper  is  in  form  and  substance  a  deed 
of  assignment  or  bill  of  sale  to  the  property 
In  question,  purporting  to  vest  In  the  claim- 
ant tbe  absolute  title  to  the  property,  leav- 
ing the  property  in  the  possession  of  the  as- 
signor with  the  right  to  sell  the  same  as  the 
agent  or  trustee  of  the  assignee. 

The  evidence  is  without  dispute  that  this 
assignment  was  Intended  by  the  parties  to- 
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operate  merel?  u  a  Beeurlty  for  a  debt  due 
from  the  defendant  to  the  claimant  for 
money  loaned,  and  at  the  time  of  the  execn- 
ticm  of  the  assignment  the  defendant  was 
finandaUy  embarrassed,  If  not  wholly  Insol- 
Tent;  that  judgments  bad  been  rendered 
against  It  and  ezecutlons  had  been  Issued 
and  placed  In  the  hands  of  the  riierUC,  and 
no  property  was  found  snbjeet  to  these  exe> 
cntlcms. 

[1]  Under  the  repeated  rulings  of  this 
court  this  rendered  .the  assignment  obnozl- 
ons  to  the  statute  of  frauds,  and  It  Is  wholly 
void  as  to  creditors  of  the  assignor.  Ciode 
1907,  f  4287;  HlU  y.  Kutledge,  8S  Ala.  162, 
4  South.  1S5;  ^telner  y.  Scbolze  et  al.,  114 
Ala.  88,  21  South.  428;  Birmingham  Dry 
Goods  Ck>.  ▼.  Roden,  110  Ala.  611,  18  South. 
135,  55  Am.  St.  Rep.  35;  Stephens  v.  Regen- 
stein,  89  Ala.  561,  8  South.  68,  18  Am.  St. 
Bep.  166;  Tmltt  t.  Cook,  129  Ala.  S77,  SO 
South.  618;  Christian  &  Graft  ▼.  Mlcheal,  121 
Ala.  84,  25  South.  571,  77  Am.  St.  Rep.  30; 
Taylor  ▼.  Dwyer,  131  Ala.  01,  82  South.  600; 
Roden  &  Co.  t.  Norton  ft  Co.,  128  Ala.  129>, 
29  South.  637. 

The  evldoice  shows  that  when  the  assign- 
ment was  made  the  defendant  was  Indebted 
to  the  plaintiff  for  rent  of  the  building  In 
which  It  (defendant)  conducted  its  business, 
and  the  value  of  defendant's  equity  in  the 
property  was  equal  to.  If  not  in  excess  of, 
one-third  of  the  actual  market  value  of  the 
property.  These  facts  differentiate  this  case 
from  Adkins  v.  Bynnm,  109  Ala.  281,  19 
South.  400,  and  Manchuria  S.  S.  Go.  t.  Don- 
ald ft  Co.,  200  Ala.  638,  77  South.  12,  dted 
and  relied  on  by  appellee,  and  renders  these 
cnse.s  Inapt  as  authorities  here. 

[2]  The  pledge  of  the  property  expressed 
in  the  note  dated  May  15,  1916,  in  view  of 
the  undisputed  evidence  that  the  pledgor  re- 
tained the  possession  of  the  property  with 
the  right  to  sell  and  dispose  of  it,  was  equal- 
ly as  Impotent  to  vest  in  the  pledgee  any 
right  or  title'  as  against  the  pledgor's  credi- 
tors. Am.  Pig  Iron  &  Storage  Co.  v.  Ger- 
man, Executor,  126  Ala.  194,  28  South.  603, 
85  Am.  St.  Rep.  21 ;  Rolfe  v.  HuntsvIUe  Lbr. 
Co.,  8  Ala.  App.  496,  62  South.  5.37. 

Other  reasons  might  be  stated  why  the 
claimant  should  not  have  a  Judgment  In  this 
case,  but  we  deem  what  we  have  said  suf- 
ficient to  show  that  the  Judgment  for  the 
claimant  was  err<meously  rendered. 

Hie  Judgment  of  the  circuit  court  is  there- 
fore reversed,  and  one  will  be  here  rendered 
In  favor  of  the  appellant,  condemning  the 
property  to  the  satisfaction  of  bis  judgment 
in  the  attachment  suit. 

Reversed  and  rendered. 


AICDERSON,    C.     X, 
GARDNER,  JJ.,  concur. 
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CHARLEY   V.  STATE.    (I    DIv.    182.) 
(Supreme  Court  of  Alabama.    Dee.  2,  1920.) 

1.  Criminal  law  «=>622(l)— OoMtlon  of  saver, 
anoe  rests  la  diseretioa  of  trial  oourt. 

Though  several  defendants  were  jointly  in- 
dieted,  neither  has  the  inherent  right  to  de- 
mand joint  trial,  and  where  there  is  no  demand 
for  a  separate  trial  as  provided  by  Code  1907, 
I  7842,  snch  right  under  rule  31,  Code  1907 
(vol.  2),  p.  1525,  is  waived,  and  the  qnestion 
of  severance  rests  in  the  sound  discretion  of 
the  trial  conrt,  and  a  severance  may  be  order- 
ed without  reqaest. 

2.  Criminal  law  <S=»I086(I0)— Order  at  to 
venire  In  capital  cases  need  not  be  part  of 
record  proper. 

Under  Acts  1915,  p.  708,  Supreme  Court 
rule  27,  as  amended  Mardi  28,  1918  (198  Ala. 
XV,  77  South.  tU),  the  order  as  to  the  venire 
in  a  capital  case,  regulated  by  Acts  liX)9,  p. 
305,  and  Acta  1919,  p.  1039,  need  not  be  » 
part  of  the  record  proper. 

3.  Criminal  law  «s>5 1 7  (2)— Confession  atf> 
mlssible  on  predloate  showing  tt  was  volun- 
tary. 

In  a  prosecution  tor  murder,  the  confession 
of  defendant  is  admissible  after  proper  predi- 
cate allowing  it  to  have  been  T<duntary. 

4.  Criminal  Imw  «=»!036(l)— Admission  of 
oonfesslon  will  not  be  reviewed  In  absenoe  of 
objeetten. 

Where  no  objection  was  made  to  the  intro- 
duction in  evidence  of  the  several  confessions 
of  defendant  and  liis  coconspirators,  notiiing 
was  presented  for  review. 

5.  Witnesses  <8=»3I8— Where  oredlblllty  of 
defendant  not  attaokod,  his  reputation  for 
truth  Inadmissible. 

Where  defendant  took  the  stand  and  his 
credibility  was  not  attacked,  evidence  as  to  Us 
reputation  for  truth  and  veracity  is  inadmis- 
sible, for  he  cannot  in  tliat  manner  be  permit- 
ted to  support  liis  own  testimony,  although  a 
defendant  when  impeached  may  sustain  his 
character  for  truth  and  veraci^  by  evidence 
of  ills  reputation  covering  the  period  to  the 
time  of  the  trial. 

6.  Criminal  law  «=3379— Reputation  of  defend- 
ant must  be  general  reputation. 

In  a  criminal  prosecution,  where  evidence 
of  good  character  is  offered,  the  evidence  must 
be  as  to  the  defendant's  general  reputation,  and 
a  witness  cannot  state  his  private  opinion. 

Appeal  from  Circuit  Court,  Mobile  Coun- 
ty; Joel  W.  Goldsby,  Judge. 

Dan  Cliarley  was  convicted  of  murder  In 
first  degree,  and  he  appeals.    Affirmed. 


J.  C.  Crouch,  of  Mobile,  for  appellant. 
J.  Q.  Smith,  Atty.  Oen..  and  Lamar  Held, 
Asst  Atty.  Oen.,  for  the  Stata 


THOBIAS,  J.    The   Indictment   was   fbr 
murder  in  the  first  degree  against  defendant 
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Dan  Charley,  and  hte  punishment  was  fixed 
at  "death  by  hJUiglngr." 

[1]  The  record  recites  an  order  of  sever- 
ance; trhether  at  the  Instance  of  defendant 
or  by  the  court  ex  tnero  motu  Is  not  stated. 
When  two  or  more  persons  are  jointly  In- 
dicted, there  Is  no  Inherent  right  In  either 
of  the  defendants  to  demand  a  joint  trial 
with  his  codefendants;  and  if  there  Is  no  de- 
mand for  a  separate  trial  as  provided  by 
statute  (Code,  {  7842),  whether  the  trial  shall 
be  joint  or  several  rests  within  the  sound 
discretion  of  the  conrt  Wllklns  v.  State, 
112  Ala.  S6,  21  South.  56;  Jackson  t.  State, 
104  Ala.  1,  le  South.  623;  Wright  v.  State, 
108  Ala.  60,  18  South.  941;  Burkett  v.  State, 
154  Ala.  19,  45  South.  682;  Woodley  v.  State, 
103  Ala.  23,  15  South.  820;  Marler  ▼.  State, 
67  Ala.  65,  42  Am.  Rep.  95 ;  Palmer  v.  State, 
15  Ala.  App.  262,  73  South.  139;  Ex  parte 
Palmer  (denying  writ  of  certiorari)  198  Ala. 
693,  73  South.  1001 ;  Rule  81,  Code,  voL  2,  p. 
1525.  The  court  committed  no  error  in  or- 
dering severance  as  to  defendant,  Dan  Char- 
ley, in  his  separate  arraignment,  and  In  set- 
ting his  case  for  trial  after  his  plea  of  "not 
guUty." 

[2]  The  distinction  between  the  act  of  Au- 
gust 31,  1009  (Laws  1009,  p.  805),  and  that  of 
September  29,  1919  (Laws  1919,  p.  1039)  as 
to  what  should  constitute  the  venire  In  capi- 
tal cases  was  the  subject  of  discussion  In 
Walker  v.  State,. 86  South.  787.  In  the  In- 
stant case  no  question  was  raised  in  the  court 
below  as  to  the  sufficiency  of  the  venire,  and 
the  order  of  the  court  as  to  the  venire  is  not 
presented  for  review.  That  order  need  not 
have  been  a  part  of  the  record  proper.  An- 
derson V.  State,  86  South.  780;  Hendley  v. 
State,  200  Ala.  646,  76  South.  904;  Hardley  v. 
State,  202  Ala.  24,  79  South.  382;  Paltry  v. 
State,  106  Ala.  598,  72  South.  36;  Waldrop 
V.  State,  185  Ala.  20,  64  South.  80;  Acts  1915, 
p.  708;  Sup.  Ot  Rule  27,  as  amended  March 
23,  1918,  198  Ala.  xv,  77  South.  viL 

[3, 4]  The  confession  of  the  defendant  was 
admitted  in  evidence  after  a  proper  predicate 
was  laid  showing  It  to  have  been  voluntary. 
Curry  v.  State,  203  Ala.  230,  82  South.  489, 
402.  No  objections  were  made  to  the  intro- 
duction in  evidence  of  the  several  confessions 
of  defendant  and  his  coconspirators;  and  as 
to  this  ruling  notUng  is  presented  tor  re- 
view, as  would  have  been  the  case  if  due  ex- 
ception had  been  reserved  on  the  triaL  Patp 
tersou  V.  State,  202  Ala.  65,  79  South.  458; 
I^at  Park  Bank  v.  L.  &  N.  B.  R.  Co.,  199  Ala. 
192,  197.  74  South.  69. 

[5]  The  defendant,  having  testified  in  his 
own  behalf.  Introduced  a  witness.  Finch,  who 
testified  that  he  had  known  the  defendant 
for  about  four  years,  and  was  asked,  "Do 
you  know  what  his  general  reputation  for 
veracity,  truthfulness,  and  Integrity  la?" 
Tb*  state's  objection  to  the  question  (on  the 


ground  that  it  called  for  Inoompetent,  ille- 
gal, irrelevant,  and  Imomatertal  testimony) 
being  sustained,  defendant  reserved  an  ex- 
ception. Witness  Mertz,  having  testified  that 
be  bad  known  the  defendant  four  or  five 
years,  was  asked,  "Do  you  know  his  reputa- 
tion for  truthfulness  and  veracity?"  and, 
"Do  you  know  what  his  reputation  la?"  The 
state's  objection  to  the  questions  (as  irrele- 
vant, Qlegal,  immaterial,  and  improper)  was 
likewise  sustained,  to  which  ruling  defend- 
ant excited;  When  an^  accused  has  testified 
as  a  witness,  the  credib'lUty  of  his  testimony 
may  be  impeached  like  that  of  any  other  wit- 
ness, by  the  state  showing  his  general  bad 
character  for  truth  and  veracity  in  the  nelgh- 
boibood  in  which  he  Uved  to  the  time  of  the 
trial.  A  defendant  so  Impeached  may,  of  ne- 
cessity, then  sustain  his  character  tor  truth 
and  veradty  by  evldmce  covering  the  period 
to  the  time  of  the  trial.  Smith  v.  State,  197 
Ala.  193,  199,  72  South.  316;  Parker  v.  New- 
man, 200  Ala.  108,  109,  75  South.  479 ;  Cox  v. 
State,  162  Ala.  66,  50  South.  308;  Rains  v. 
State,  88  Ala.  91,  99,  7  South.  316;  Mitchell 
V.  State,  14  Ala.  App.  46,  70  South.  991. 
State's  counsel  having  made  no  attempt  to 
impeach  defendant  for  "truth  and  veracity," 
defendant  could  not  be  permitted  to  support 
his  own  testimony  by  evidence  that  at  the 
time  of  the  trial  he  was  a  man  whose  general 
reputation  for  truth  and  veracity  in  the 
neighborhood  in  which  be  lived  was  good. 
For  a  like  reason  the  question  to  witness 
Fln(di  was  objectionable  as  an  Inquiry  with 
respect  to  defendant's  general  reputation  for 
truth,  veracity,  and  Integrity.  If  defendant 
tutd  sought  to  offer  evidence  of  his  general 
good  character  in  a  neighborhood  in  which 
he  bad  lived  before  or  at  the  time  of  the 
homicide,  a  different  question  would  have 
been  presented.  Smith  v.  State,  supra; 
Parker  v.  Newman,  200  Ala.  103,  109,  75 
South.  470;  Hughes,  Ev.  p.  43,  f  9.  Such 
were  not  the  questions,  propounded  to  said 
vrltness.  It  Is  further  observed  of  said  sev- 
eral questions  propounded  that  It  was  not 
sought  to  elldt  the  fact  that  the  witness 
knew  the  general  character  or  reputation  of 
the  defendant  to  be  good  in  the  neighborhood 
in  which  he  lived  at  the  time  Sellg  Jadinltz 
was  killed,  or  In  which  defendant  had  there- 
tofore lived. 

[8]  Reputation,  to  be  provable,  must  be  a 
general  reputation;  "what  is  generally  said 
of  the  person  by  those  among  whom  he 
dwdls  or  with  whom  he  Is  chiefly  convers- 
ant" Watson  V.  State,  181  Ala.  53,  66,  61 
South.  834;  Andrews  v.  SUte,  159  Ala.  14,  28, 
48  South.  868 ;  Smith  v.  State,  supra ;  Glover 
V.  State,  200  Ala.  384,  386,  76  South.  300.  A 
witness  Is  not  permitted  to  state  his  mere 
private  opinion  of  the  Individual  whose  char- 
acter is  in  question,  but  can  only  state  its 
general  estimate  in  tbe  community  where 
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SDch  individual  has  redded.  Glover  ▼.  State, 
supra,  200  Ala.  S86,  76  South.  800. 

Tbe  Jndgment  of  the  circuit  court  is  af- 
tlnned. 

AlBnned. 

ANDEBSON,  O.  7.,  and  McCLELLAN, 
SAYBE,  SOMEKVIVLB,  GARDNBR,  and 
BBOWN,  JJ.,  concur. 


(SOS  Ala.  MO) 

EDWARDS  V.  STATE.     (I   Div.   135.) 

(Supreme  Coart  of  Alabama.     Dea  2,  1920. 
Rehearing  Denied  Jan.  6,  1821.) 

1.  Jary  «S970(7)— Jnrors  drawa  for  tlie  week, 
tlioaoh  not  sammoneil,  most  be  Inelnded  la 
special  venire. 

In  a  prosecution  tor  mnrder,  tbe  order  of 
tbe  court  ebonld  have  directed  a  special  venire 
"indading  those  drawn  on  the  regular  Juries  for 
the  week,"  and  not  those  "drawn  and  sum- 
moned"; the  former  requirement  being  changed 
by  Gen.  AcU  1919,  p.  1041. 

2.  Crialaal  law  «s>l035<«)*.lrregilartty  In 
order  for  voolre  anebjeeted  te  net  available 
on  appeal. 

In  a  prosecution  for  mnrder,  where,  under 
Gen.  Acts  1919,  p.  1041,  the  order  of  the  court 
directing  venire  was  irregular  because  it  read 
"thoee  drawn  and  aummoned"  instead  of  "in- 
cluding those  drawn  on  the  regular  juries  for 
the  week,"  but  no  objection  was  made,  and  it 
doee  not  appear  the  constitution  of  tbe  special 
venire  was  affected,  tbe  irregularity  is  not 
available  for  reversal  of  conviction  on  appeal. 

3.  Criminal  law  «=3l  l44(8)-.^eol1lo  showing 
of  record  that  additional  names  of  veniremen 
drawa  in  court  were  quailfled  not  necessary. 

In  a  prosecution  for  murder,  special  venire 
was  not  necessarily  illegal  for  lack  of  record 
showing  with  respect  to  six  additional  names 
drawn  in  court  that  the  persons  were  within, 
or  lived  within,  five  miles  of  the  courthouse  or 
within  the  corporate  limits  of  the  dty  wherein 
the  court  was  held,  as  prescribed  by  Gen.  Acts 
1919,  p.  1041,  such  showing  not  being  neces- 
sary, as,  where  the  record  shows  the  venire- 
men selected  were  duly  qualified,  it  will  be 
presumed  that  they  were  qualified  in  the  par- 
ticular respect  in  the  absence  of  a  contrary 
showing. 

4.  Jory  «=>72(8)— Provision  of  Jury  law  as  to 
bringing  In  addltlooal  veniremen  dlreotoiy 
only. 

It  would  seem  tbat  dte  provision  of  Ota. 
Acts  1919,  p.  1041,  that  additional  veniremen 
drawn  in  court  mnst  live  witliln  five  miles  of 
tbe  courthouse,  etc.,  is  directory  only  to  serve 
tbe  convenience  of  the  court  by  avoiding  de- 
lays in  executing  process  and  bringing  in  ths 
required  veniremen. 

5.  Crimiaal  law  «=>87l( I)— Formality  of  writ- 
lag  not  noeeasary  to  give  validity  to  verdict. 

While  a  verdict  ought  to  be  evidenced  by  a 
written   return  signed   by  the  foreman,   such 


being  the  uniform  practice,  the  formality  of  a 
writing  is  not  necessary  to  give  validity  and 
effect  to  a  verdict 

6.  Criminal  law  «s>l  144(16)  —  Presumption 
verdict  was  In  writing  If  neoessary. 

On  appeal  in  a  criminal  case,  even  if  writ- 
ten verdict  was  necessary,  it  will  be  presumed 
that  the  verdict  wag  in  writing;  the  contrary 
not  appearing  from  the  record. 

7.  Criminal  law  <s=9t  169(7) —Admission  el 
written  statsmente  of  defendant's  assoelatss 
harmiees  where  oral  statements  testified  to. 

In  a  prosecution  for  murder,  where  the 
chief  of  police  had  testified  to  oral  ctatements 
made  by  defendant's  associates  in  defendant's 
presence  which  accused  him  of  firing  tbe  fatal 
shot,  and  no  objection  was  made  to  such  tes- 
timony, error  cannot  be  imputed  to  the  admia- 
sion  of  the  written  statements  of  such  associ- 
ates, offered  and  read  in  evidence,  and  season- 
ably objected  to  by  defendant. 

8.  Criminal  law  «a»l  173(5)— Refusal  of  in- 
struotions  as  to  state's  burden  of  proof  not 
prejudicial  to  defendant 

In  a  prosecution  for  murder,  there  was  no 
prejudlciid  error,  if  any,  in  refusing  to  give  to 
the  jury  as  requested  by  defendant  charges 
tliat  if  there  was  a  probability  of  defendant's 
innocence,  they  mnst  find  him  not  guilty,  and 
that  the  evidence  to  authorise  conviction  should 
not  be  a  mere  preponderance  of  probabilities, 
but  strong  and  conrindng,  etc.;  the  error  beinf 
favorable  to  defendant 

9.  Criminal  law  «=>8I5(9),  829(12)— Request- 
ed Instruction  bad  as  not  hypotheeizing  prob- 
ability of  Innooenoe  founded  on  evidence^  bat 
refusal  harmisss  in  view  of  eharge  given. 

In  a  prosecution  for  murder,  defendant's 
requested  instruction  that  if  there  waa  a 
probabilty  of  his  innocence,  the  jury  must  find 
him  not  guUty,  held  technically  bad  in  not  hy- 
pothesizing a  probability  of  innocence  founded 
on  the  evidence  in  the  case,  but  its  refusal  was 
not  prejudicial  where  full  and  favorable  instruc- 
tions on  the  subject  were  given  at  defendant's 
request 

10.  Criffllaai  law  «=3782(tO)  —  Instmetion  on 
state's  burden  improper  In  use  of  "preponder- 
ance of  probabilities." 

In  a  prosecution  for  murder,  defendant's 
requested  charge  that  be  was  presumed  inno- 
cent until  his  guilt  was  established,  and  the 
evidence  to  authorise  conviction  should  not  be 
"a  mere  preponderance  of  probabilities,"  etc.,. 
was  improper  in  its  use  of  the  quoted  phrase. 

Appeal  team  Circuit  Court,  Mobile  County; 
Saffold  Bemey,  Judge. 

Bobert  Edwards,  alias  "Sox,"  was  Indicted 
for  and  convicted  of  murder  in  tbe  flrat  de- 
gree, and  he  appealed.    Affirmed. 

The  trial  court  ordered  a  venire  of  80  men 
from  which  to  select  the  trial  jury,  including 
those  drawn  and  summoned  for  the  regular 
juries  for  the  week.  It  appearing  that  42 
persons  had  been  regularly  drawn  and  sum- 
moned, it  was  ordered  that  88  persons  be 
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presently  drawn  to  complete  the  venire.  Of 
the  80  men  thus  constituting  the  special  ve- 
nire, only  28  were  qualified  as  competent. 
It  was  therefore  ordered  that  the  Jury  box  be 
brought  into  court,  and  that  4  names  be 
drawn  therefrom  and  sumnK>ned  to  increase 
the  number  competent  to  try  the  case  to 
not  less  than  30.  This  being  done,  it  was 
found  that  only  one  of  the  4  were  competent, 
whereupon  2  additional  names  were  drawn, 
and  summoned,  one  of  whom  was  found  com- 
petent. From  the  venire  of  30  thus  consti- 
tuted the  Jury  was  selected  tor  the  trial  of 
the  cause. 

The  following  charges  were  refused  to  the 
defendant: 

(4)  If  there  is  a  probability  of  the  defend- 
ant's innocence  you  must  find  the  defendant 
Not  Guilty. 

(8)  The  defendant  is  presumed  to  be  inno- 
cent until  his  guilt  is  established,  and  the  evi- 
dence to  induce  or  authorize  a  conviction  should 
not  be  a  mere  preponderance  of  probabilities, 
but  should  be  so  strong  and  convincing,  as  to 
lead  a  reasonable  mind  to  the  conclusion  that 
the  accused  cannot  be  guiltless. 

Webb,  McAlplne  &  Grove,  of  Mobile,  for 
appellant 

J.  Q.  Smith,  Atty.  Gen.,  and  Bart.  B.  Cham- 
berlain, Sou  of  Mobile,  for  the  State. 

SOMBRVILL.E,  J.  [1]  The  order  of  the 
court  should  have  directed  a  venire  "includ- 
ing those  dravm  on  the  regular  juries  for  the 
week,"  and  not  "those  drawn  and  summon- 
ed." In  this  particular  tbe  former  require- 
ment was  changed  by  the  act  of  September 
29,  1918  (Gen.  Acts  1919,  p.  1041).  Walker  v. 
State,  85  South.  787. 

[i]  However,  no  objection  was  made  to  Oie 
irregularity  of  tbe  order,  and  it  does  not  ap- 
pear that  the  constitution  of  the  special  ve- 
nire was  afCected'  thereby.  Defendant  had 
tbe  number  of  veniremen  spedfled  in  the  or- 
der, and,  for  aught  that  appears,  the  42  reg- 
ular veniremen  who  were  drawn  and  sum- 
moned included  all  who  were  drawn. 

With  respect  to  such  irregularities,  objec- 
tion must  be  seasonably  made,  and  prejudice 
must  be  made  to  appear,  or  they  are  not 
available  for  reversal  of  a  Judgment  of  con- 
viction on  appeal.  Waldrop  v.  State,  185  Ala. 
20,  64  South.  80 ;  Walker  v.  State,  85  South. 
787. 

[3]  It  is  suggested  that  the  special  venire 
must  be  held  illegal  because  the  record  does 
not  specifically  show,  with  respect  to  the  six 
additional  names  drawn  in  court,  that  those 
persons  were  not  within,  or  did  not  live  with- 
in, five  miles  of  the  courthouse,  or  within  the 
corporate  llmlta  of  the  city  wherein  the  court 
was  held,  as  prescribed  by  the  Jury  Lew 
(Gen.  Acts  1919,  p.  1041).  Such  a  showing  is 
not  necessary.  The  record  shows  that  the 
veuiremen  selected  were  duly  qualified,  and 
:t  ■,i-ill  be  presumed  that  they  were  quaillfled 


In  this  respect  as  well  as  In  all  others,  in  tbe 
absence  of  a  proper  showing  to  the  contrary. 

[4]  We  are  not  to  be  understood  as  holding 
that  the  defendant  can  complain  of  irregular- 
ity merely  because  such  additional  veniremen 
are  brought  in  from  territory  outside  the  lim- 
its prescribed.  On  the  contrary,  it  would 
seem  that  that  provision  Is  directory  only, 
to  serve  the  convenience  of  the  court  by 
avoiding  delays  in  executing  the  process  and 
bringing  in  the  required  veniremen,  and  not 
mandatory  In  any  sense. 

[S,  I]  While  a  vprdlct  ought  to  be  evidenced 
by  a  written  return  signed  by  the  foreman, 
and  such  is  the  uniform  practice,  it  was  held 
a  long  time  ago  that  the  formality  of  a  writ- 
ing was  not  necessary  to  give  validity  and 
effect  to  a  verdict  State  v.  Underwood,  2 
Ala.  744.  But,  even  if  a  written  verdict  was 
necessary,  it  would  be  presumed  that  it  was 
in  writing;  the  contrary  not  appearing  from 
the  record. 

[7]  Neither  of  the  written  statements  made 
and  signed  respectively  by  defendant's  associ- 
ates, Charley  and  Dulaney,  appear  in  tbe 
bill  of  exceptions,  nor  Is  there  any  recital  as 
to  their  contents.  It  appears,  however,  that 
they  were  offered  and  read  In  evidence,  and 
seasonably  objected  to  by  defendant  We 
cannot  prosume  that  they  contained  any  il- 
legal matter  which -was  prejudicial  to  de- 
fendant Chief  O'Shaughnessy  had  already 
testified  to  oral  statemente  made  by  those 
men  In  defendant's  presence,  which  accused 
defendant  of  firing  the  shot  that  killed  de- 
ceased, and  no  objection  was  made  to  that 
testimony.  In  this  state  of  the  record,  error 
cannot  be  imputed  to  the  admission  of  the 
written  statements. 

[8, 9]  There  was  no  prejudicial  error,  if 
any,  in  refusing  to  give  charges  4  and  8  to 
the  Jury  as  requested  by  defendant.  It  is 
difflcult  to  understand  why  a  defendant 
would  wish  to  have  the  Jury  instructed  that 
'If  there  is  a  probability  of  defendant's  in- 
nocence, yon  must  find  the  defendant  not 
guilty,"  when  he  is  entitled  to  an  instruction 
that  he  must  be  acquitted  unless  shown  to  be 
guilty  beyond  any  reasonable  doubt — a  re- 
quirement far  more  rigorous  against  tbe 
state  and  far  more  favorable  to  the  defend- 
ant See  Bain  t.  State,  74  Ala.  38.  Charge  4 
was,  however,  technically  bad  in  not  hypothe- 
sizing a  probability  of  Innocence  founded  up- 
on the  evidence  in  the  case  (Davis  v.  State, 
188  Ala.  59,  66  South.  67,  but  in  any  case  ita 
refusal  was  not  prejudicial  In  view  of  the 
full  and  favorable  Instructions  given  to  the 
Jury  at  defendant's  request,  and  covering  ev- 
ery aspect  of  the  burden  and  sufBciency  of 
proof  for  conviction. 

[1 0]  The  same  reasons  Justify  or  render 
harmless  the  refusal  of  charge  8.  Criticizing 
the  language  of  that  cliarge,  we  do  not  think 
that  such  a  phrase  as  tbe  "mere  preponder^ 
ance  of  probabilities"  ought  to  have  any  place 
in  an  instructioii  to  a  Jury.    It  ia  uimeces- 
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nry,  and  la  more  apt  to  confnse  tban  to  en- 
lighten. 

The  evidence  of  defendant's  gallt  waa  too 
overwhelming  to  i)ermlt  of  any  other  verdict 
than  the  erne  rendered,  however  the  trial 
conrt  might  have  ruled  on  the  matters  com- 
plained of,  and  the  Judgment  of  conviction 
must  be  affirmed. 

Affirmed. 

All  the  Justices  concur. 


<2M  Ala.  «M)  ^ 

SCHMIDT  V.  MOBILE  LIGHT  &  R.  CO. 

(I  Olv.  136.) 

<Supreme  Court  of  Alabama.    Dec.  16,  1920.) 

1.  PlMdiag  «=38(I7)  —  Faota  pleaded  must 
show  Begllgenoe. 

In  plea  of  contribatory  negligence  the  facts 
ideaded  as  a  defense  must  show  a  negligent 
act  which  contributed  to  the  accident 

2.  Pleadlsg  «s>9  —  When  aet  Is  negllgeat  per 
ss.  It  Is  unseoeesary  te  allege  that  it  was  aeg- 
llgeatly  committed. 

When  the  facta  alleged  in  a  plea  of  eontiib- 
ntory  negligence  show  that  the  act  attributed 
to  plaintiff  as  preventing  his  recovery  was  neg- 
ligent per  se  and  contributed  to  his  injury,  it 
is  unnecessary  to  allege  that  such  act  waa 
negligently  committed. 

8.  Street  railroads  «=99S(iO)— Stop,  look,  and 
llstea  rule  Inapplleable  to  strest  railroads. 
The  stop,  look,  and  listen  rule  applicable  to 
■team  railroads  does  not  apply  to  street  rail- 
roads, and  the  uttermost  required  is  that  the 
traveler  look  for  approaching  cars,  and,  if  the 
•treet  is  obstructed,  listen,  and  in  some  in- 
stancea  stop. 

A.  Street  railroads  «=9|  10(2)— Plea  of  oontrlb- 
■tory  negligence  In  failing  to  stop,  look,  and 
listen  held  bad. 
A  plea  thst  the  driver  of  the  automobile 
•truck  by  defendant's  street  car  was  negligent 
In  that  he  undertook  to  crosa  ahead  of  and  in 
dangerous  proximity  to  the  street  car  with- 
out first   stopping,   looking,   and  listening,   al- 
though he  would  have  known  of  the  dangerous 
proximity  of  the  car  if  he  had  stopped,  looked, 
and  listened,  is  insufficient. 

5.  Appeal  and  error  9=»928(3}— Presumed  that 
iMtraction  was  warranted  In  view  of  lack  of 
•videnoe  In  reoord. 

Where  plaintiff  examined  a  witness  with 
reference  to  a  picture  of  the  locus  in  quo  of 
the  collision  which  was  not  embraced  in  the 
bill  of  exceptions,  thus  showing  a  contradiction 
of  the  recital  that  the  bill  contained  all  the  evi- 
dence, the  charge  by  which  the  trial  court  ap- 
plied the  law  of  the  case  to  the  evidence  must 
be  presumed  to  have  been  properly  given  in 
view  of  the  omitted  evidence. 

6.  Street  railroads  ^=3 1 04 — Motorman  may  be 
guilty  of  wantonness,  though  not  at  fault  aft- 
er seelag  peril. 

A  motorman  in  charge  of  a  street  car  may 
be  guilty  of  wantonness  or  willfulness  in  the 


manner  of  bis  approach  to  a  crossing,  although 
as  soon  as  he  saw  that  the  automobile  which 
was  struck  would  not  stop  or  turn  off  in  time 
to  avoid  the  collision  he  did  everything  in  his 
power  to  avoid  the  collision;  consequently  an 
instruction  that,  when  a  motorman  sees  sn 
automobile  approaching  the  track,  he  haa  a 
right  to  assume  that  it  will  either  stop  or  turn 
off,  and  is  under  no  duty  to  stop  or  alow  down 
his  car  until  it  becomes  apparent  the  motorist 
will  not  stop  or  turn  off,  is  erroneous. 

Appeal  from  Circuit  Court,  Mobile  County; 
Joel  W.  Goldsby,  Judge. 

Action  by  Chrlsteen  Schmidt  against  the 
Mobile  Light  &  Ballroad  Company  for  dam- 
ages for  injury  to  an  automobile  in  a  colli- 
sion. Judgment  for  defendant,  and  plalntUf 
appeals.    Reversed  and  remanded. 

Plea  8  aa  last  amended  is  as  follows : 

"(3)  For  further  plea  to  the  first  count  of 
the  plaintiff's  complaint,  the  defendant  says: 
That  the  chauffeur  who  was  in  charge  of  said 
automobile  as  the  plaintiff's  agent  and  acting 
within  the  scope  of  his  employment  was  him- 
self guilty  of  negligence,  in  this,  that  he  under- 
took to  cross  the  defendant's  track  in  front 
of  and  ahead  of  the  defendant's  car  and  in  dan- 
gerous proximity  thereto  without  first  stopping, 
looking,  and  listening  for  the  approach  of  said 
car,  although  he  would  have  known  of  the  ap- 
proach of  said  car  within  dangerous  proximity 
if  he  had  stopped,  looked  and  listened  before 
bringing  said  automobile  witliin  dangerous  prox- 
imity to  the  defendant's  track,  and  the  defend- 
ant avers  that  the  said  negligence  proximately 
contributed  to  the  said  injury." 

Charge  2  given  to  the  defendant  Is  as  fol- 
lows: 

"If  you  believe  the  undisputed  evidence,  yon 
cannot  find  for  tiie  plaintiff  under  the  first 
count  of  the  complaint." 

Charge  5,  given  at  the  request  of  the  de- 
fendant, is  as  follows: 

"When  a  motorman  sees  an  automobile  ap- 
proaching the  track  on  which  his  car  is  ap- 
proaching, he  has  a  right  to  assume  that  the 
automobile  will  either  stop  or  turn  off  before 
the  automobile  reaches  the  track,  and  he  is 
under  no  duty  to  stop  or  slow  down  his  car 
until  h  becomes  apparent  that  the  automobile 
driver  will  not  stop  or  turn  off  in  time  to  avoid 
the  collision,  and.  If  it  is  then  too.  late  to  avoid 
the  injury,  the  street  car  company  is  not  liable 
therefor." 

G.  C.  Outlaw  and  Brown  &  Eohn,  all  of 
Mobile,  for  appellant. 

Harry  T.  Smith  &  Caftey,  of  Mobile,  for 
appellee. 

THOMAS,  J.  The  suit  was  for  damages, 
the  result  of  collision  between  a  street  car 
and  an  automobile  at  a  crossing  of  two 
streets  in  a  populous  section  of  the  city  of 
Mobile. 

The  complaint  contained  counts  for  simple 
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net^lgence  and  for  the  wlllfal  and  wanton 
conduct  of  defendant's  agents  operating  the 
street  car.  Defendant's  pleas  were  the  gen- 
eral Issue  to  the  entire  complaint  and  of  con- 
tributory negligence  to  the  first  count  De- 
murrer was  sustained  to  plea  2,  and  ovemil- 
ed  to  plea  8,  as  last  amended.  The  reporter 
of  decisions  will  set  out  this  plea. 

[1]  The  effect  of  oar  decisions  la  not  that 
the  defendant  must  use  the  .word  "negligent- 
ly" In  a  plea  of  contributory  negligence,  but 
that  the  facts  pleaded  as  a  defense  must 
show  a  negligent  act  that  contributed  to  the 
damage  or  Injury  of  which  complaint  Is  made. 
It  must  be  admitted  that  there  is  some  coa- 
fnslon  in  our  decisions  as  to  the  efCect  of  the 
use  of  the  word  "negligently"  In  a  plea  of 
contributory  negligence.  For  illustration, 
in  United  States  .Cast  Iron  Pipe  &  F.  Co.  v. 
Granger,  162  Ala.  637,  640,  50  South.  159.  the 
Idea  allied  that  plaintiff  "negligently"  as- 
sumed or  occupied  a  position  or  place  of 
danger  "under  or  near  the  said  crane,"  with- 
out averring  the  facts.  Held  subject  to  de- 
murrer as  being  merely  the  legal  conclusion 
of  the  pleader.  It  would  appear  that  ex- 
pressions to  the  same  effect  are  contained  in 
S.-S.  S.  &  I.  Co.  V.  Harrison,  200  Ala.  281, 
282,  76  South.  47;  B.  B.,  L.  &  P.  Ca  v.  Hunt, 
200  Ala.  560,  661,  76  South.  918;  St.  Louis, 
etc.,  Co.  ▼.  Brantley,  168  Ala.  679,  684,  63 
South.  305;  Sou.  Cotton  Oil  Co.  t.  Walker, 
164  Ala.  S3,  48,  61  South.  169 ;  B.  B.,  L.  &  P. 
Co.  V.  Gonealez,  183  Ala.  273,  278,  279,  61 
South.  80,  Ann.  Cas.  1916A,  543 ;  and  Dwlght; 
Mfg.  Ca  V.  Holmes,  198  Ala.  590,  73  South. 
933.  On  the  other  hand,  in  Pace  v.  L.  &  N. 
B.  B.  Co.,  166  Ala.  619,  624,  525,  52  South. 
52,  It  was  said  that,  where  the  general  facts 
are  stated,  the  word  "negligently"  Is  not 
without  appropriate  and  effective  uses  (City 
of  Montg.  V.  Wydie,  169  Ala.  181,  190,  53 
South.  786);  that,  when  the  fttcts  averred 
are  "consistent  with  a  negative  inference. 
It  is  essential  that  the  plea  should  color  the 
equivocal  facts  by  supplying  the  conclusion 
that  plaintiffs  conduct  was  negligent."  B. 
B.,  L.  4  P.  Co.  V.  Gonzalez,  183  Ala.  273,  279, 
61  South.  80,  82  (Ann.  Cas.  1916A,  543)-,  S.- 
S.  S.  &  I.  Co.  T.  Brooks,  87  South.  82. 

The  plea  dealt  with  In  B.  B.,  L.  &  P.  Ga 
V.  Fox,  174  Ala.  667,  66  South.  1013  (plea  7), 
was  somewhat  different  from  plea  3  as 
amended  in  instant  case,  in  that  it  did  not 
aver  that,  if  plaintiff's  intestate  had  looked 
for  said  car,  she  could  have  seen  It  approadi- 
ing  in  close  and  dangerous  proximity.  Im- 
periling her  attempt  to  cross  ahead  of  it 
The  ruling  of  the  trial  court  as  to  said  plea 
was  Justified  in  the  fact  that  it  was  "a  du- 
plicate of  plea  8,  and  under  .which  the  de- 
fendant got  the  full  benefit  of  plea  7."  Plea 
8  was  in  many  respects  like  plea  7  with  the 
additional  averment  that  plaintiff's  intestate 
"negligently"  attempted  to  cross  the  track 


In  front  of  and  In  dangerons  proxbnity  to 
said  car,  which  was  then  and  there  approach- 
ing her,  without  looking  for  said  car. 

[2-4]  It  is  beyond  question  that,  .when  the 
facts  alleged  in  a  plea  of  contributory  negli- 
gence show  that  the  act  attributed  to  plain- 
tiff and  preventing  his  recovery  was  negli- 
gence per  se  on  his  part  and  contributed  to 
his  Injury,  it  is  unnecessary  to  allege  that 
such  act  was  negligently  committed,  done, 
or  permitted  by  plaintiff.  Dwight  Mfg.  Co. 
T.  Holmes,  supra ;  B.  B.,  Ii.  &  P.  C!o.  v.  Yates, 
169  Ala.  881,  387,  63  South.  916.  Olie  third 
groond  of  demnrrer  challenged  the  sofflciency 
of  plea  3  as  amended,  for  that  it  failed  to 
show  wherein  said  chauffeur  "was  under 
any  duty  to  stop  before  undertaking  to  drive 
across  defendant's  track,  and  look  and  listen 
to  ascertain  whether  there  was  a  street  car 
approaching  within  dangerous  proximity." 
Thus  was  indicated  the  failure  of  the  plea 
in  the  attempt  to  set  up  an  obvious  danger — 
the  plea  admits  that  the  driver  of  the  auto- 
mobile was  not  conscious  of  It — of  the  ap- 
proach or  dangerous  proximity  of  the  street 
car.  The  failure  of  the  plea  to  place  upon 
the  driver  of  the  automobile  the  duty,  at  the 
time  and  place,  "to  stop,  look,  and  listen" 
before  proceeding  down  Lawrence  street  to 
its  intersection  with  Charleston  street  the 
I>oint  where  the  collision  occurred,  was  thus 
challenged  by  the  demurrer.  The  right  of 
pedestrians  and  drivers  of  vehicles  on  the 
public  streets  was  adverted  to  in  Hney  v. 
Dykes,  203  Ala.  231,  82  South.  481,  where  the 
defense  attempted  to  be  set  up  by  the  pleas- 
(to  which  demurrer  was  Justified)  proceeded 
upon  the  theory  that  it  was  the  duty  of  in- 
testate, riding  a  blcyde  along  the  public 
street  and  at  a  crossing  of  two  streets,  to 
keep  a  special  lookout  for  defendant's  auto- 
mobile, whereas  only  the  general  duty  to  ex- 
ercise due  care  rested  upon  intestate  in  bis 
use  of  the  highway.  Adler  v.  Martin.  ITS' 
Ala.  97,  114,  116,  117,  118.  69  South.  69T: 
Dozlcr  V.  Woods,  190  Ala.  279,  67  South.  283; 
Barbour  v.  SOiebor,  177  Ala.  304,  310.  68 
South.  276 ;  C!Orona  C.  &  I.  Co.  v.  White,  158 
Ala.  627,  48  South.  362,  20  L.  B.  A.  (N.  S.) 
958.  In  Boss,  as  Becelver,  v.  Brannon,  198 
Ala.  124,  73  South.  439,  it  was  declared  that— 

"It  is  the  doty  of  a  traveler  on  a  public 
street  over  which  street  cars  are  operated  'to 
look  for  an  approaching  car,  and,  if  the  street 
is  obstructed,  to  listen,  and  in  some  instances- 
to  stop.' " 

See  B.  B.,  L.  &  P.  (3a  v.  Oldham,  141  Ala. 
195,  197,  37  South.  452,  8  Ann.  Cas.  333;  An- 
nlston  Elec.  &  Gas  C!o.  v.  Bosen,  159  Ala.  195. 
202,  203,  48  South.  798,  133  Am.  St  Bep.  32; 
Mobile  L,  &  B.  C!o.  v.  Harris  Groc.  Co.  (App.)- 
84  South.  867. 

This  is  as  far  as  our  court  has  gone.  Tho 
"stop,  look,  and  listen"  rule,  as  applied  to- 
persons  about  to  cross  or  go  upon  the  track. 
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of  a  steam  railway,  bas  not  been  fully  ap- 
plied to  pedestrians  or  those  driving  along 
or  across  a  public  street  In  a  city  on  ivhlch 
is  Imbedded  a  street  railway  line;  If  mich 
pedestrian  or  driver  of  vehicle  cannot  see,  it 
may  be  his  duty  to  listen ;  If  be  cannot  hear. 
It  may  be  his  duty  (depending  upon  the  clr< 
cumstances  of  each  case)  to  stop.  The  whole 
burden  of  stopping,  looliing,  and  listening, 
as  a  matter  of  law  (in  evei7  case),  has  not 
been  placed  on  a  pedestrian  or  driver  of  a 
Tehiide  upon  or  crossing  a  public  street  in  a 
city,  town,  or  ylllage  as  regards  street  cars 
being  propelled  thereoi;i. 

[f]  The  plaintiff  examined  the  witness 
Clyce  Orso  by  reference  to  a  picture  of  the 
locus  in  quo  of  the  collision,  which  has  not 
been  embraced  in  the  bill  of  exceptions. 
These  references  were  such  as  to  involve  a 
contradiction  in  the  bill  of  exceptions,  re- 
citing tliat  it  contains  all  the  evidence^  L. 
&  N.  B.  R.  Co.  V.  JenUns,  196  Ala.  136,  140. 
72  South.  6&  In  the  absence  of  the  photo- 
graplis  from  which  the  witness  testified  to 
explain  and  illustrate  Ids  testimony,  the 
charge,  which  involved  a  ruling  of  the  trial 
court  applying  the  law  of  the  case  to  aU  the 
evidence  (as  was  the  case  tn  given  charge  2 
pertaining  to  the  first  oount),  must  be  pre< 
sumed  to  have  been  properly  given  when  ro- 
forred  to  the  omitted  evidence;  I<.  &  N.  B.  B. 
Cio.  T.  Joiklns,  supra;  Fayet  v.  St  Ixmis  ft 
8.  F.  B.  Co.,  203  Ala.  3-6,  81  South.  671 :  B. 
K.,  L.  &  P.  Co.  y.  Ganfleld,  177  Ala.  422,  429, 
58  South,  217;  Sou.  By.  Co.  t.  Wyley,  200 
Ala.  14,  76  South.  326. 

[•]  The  case  went  to  the  Jury  4m  the  will- 
ful and  .wanton  count,  and,  whatever  may  be 
said  of  written  charge  6,  given  at  the  request 
of  defendant,  it  was  erroneous  as  applied  to 
the  evidence  under  the  willful  and  wanton 
count  The  motorman  mi^t  have  been  guilty 
of  wantonness  or  willfulness  in  the  manner 
of  his  approach  to  said  crossing,  although  as 
soon  as  he  sa\(  that  the  automobile  would 
not  stop  or  turn  off  in  time  to  avoid  the  col- 
lision he  ml^t  have  done  everything  possi- 
ble that  the  most  skilled  and  efficient  motor- 
man  could  have  done  to  avoid  the  collision. 
A  similar  charge  was  refused  in  B.  R.  &  E. 
Co.  V.  Jackson,  186  Ala.  279,  34  South.  994, 
where  the  court  declared  that  the  motorman 
could  be  held  on  wantonness,  although  he 
might  not  have  been  In  fault  after  he  discov- 
ered the  perilous  position  of  plaintiff. 

For  the  error  in  overruling  demurrer  to 
plea  8  as  last  amended,  and  for  the  giving 
of  defendant's  vrrltten  charge  6  under  the 
Willful  and  wanton  count,  the  judgment  of 
the  circuit  court  will  be  reversed,  and  the 
case  remanded. 

Beversed  and  remanded. 

ANDEBSON,  a  X,  and  McCLELLAN  and 
SOMEBVUiliB,  JJ„  concur. 
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(Supreme  Court  of  Alabama.    Dee.  2,  1920.) 

1.  Criminal  law  <3=»406(l),  407(1),  517(2)  — 
Witnesses  ^=>379( 1 1)— Statements  at  con- 
ference after  murder  held  admissible  for  cer- 
tain purposes. 

In  a  prosecution  for  murder,  evidence  of 
what  was  said  at  an  interview  after  the  mur- 
der, at  which  defendant  was  present,  was  only 
admissible  to  show,  first,  a  voluntary  confes- 
sion or  other  incriminatory  admission  by  defend- 
ant; second,  to  show  an  admission  resulting 
from  silence  when  defendant  was  directly  charg- 
ed with  guilty  participation  in  the  crime;  or, 
third,  in  rebuttal  by  the  state  to  show  state- 
ments contradictory  of  any  testimony  given  by 
defendant  on  his  trial. 

2.  Criminal  law  «s>396(2)— Rule  that  whole 
conversation  Is  admlsslMo  held  without  ap- 
plication to  statements  by  defendant's  co- 
Indlotees. 

The  rule  that  one  against  whom  a  compe- 
tent part  of  a  conversation  is  admitted  is  enti- 
tled to  bring  oat  the  whole  of  the  conversation 
to  clarify  or  explain  what  has  been  admitted 
in  evidence  is  without  application,  in  a  pros- 
ecution for  murder,  to  recitals  by  witnesses 
of  what  was  said  by  defendant's  coindictees,  m 
his  presence  and  in  the  presence  of  officers 
and  the  solicitor,  touching  the  murder. 

3.  Criminal  law  «=>409,  428— Spsclfio  questions 
should  be  framed  to  elioit  only  proper  testi- 
mony as  to  statsments  of  defendaat's  oo- 
Indlctees. 

In  a  prosecution  tor  murder,  where  the 
state  desires  to  introduce  evidence  as  to  what 
was  sold  by  defendant's  coindictees  relative  to 
the  crime  in  defendant's  presence  and  the  pres- 
ence of  officers  and  the  solicitor,  the  state 
should  frame  its  specific  questions  to  the  wit- 
nesses 80  that  improper  matter  may  not  be  in- 
troduced to  defendant's  prejudice,  and  if  the 
effort  is  to  prove  an. admission  by  silence  on  de- 
fendant's part,  the  question  should  be  framed 
to  elicit  such  testimony  and  nothing  more.  , 

4.  Criminal  law  ^=>425— Signed  statements  of 
coindictees  Inadmissible. 

In  a  prosecution  for  murder,  where,  dur- 
ing an  interview  participated  in  by  defendant, 
bis  coindictees,  the  solicitor,  and  perhaps  oth- 
ers, the  solicitor  noted  statements  made  by  de- 
fendant and  his  coindictees  and  had  the  notes 
transcribed  into  separate  statements  by  each, 
each  signing  his  respective  statement,  such 
signed  statements  of  defendant's  coindictees, 
neither  of  them  examined  as  a  witness  on  trial 
of  defendant,  which  statements  contained  mat- 
ter highly  incriminatory  of  defendant  were 
improperly  admitted,  not  being  admissible  for 
any  purpose  against  defendant 

5.  Criminal  law  <S=9|I44(I4)— Presumption  that 
evidence  Justified  Instructions  does  not  apply 
where  Incompetent  evidence  admitted. 

The  rule  that  where  the  bill  of  exceptions 
does  not  purport  to  contain  all  or  substantially 
all  of  the  evidence  introduced  on  trial  a  state 
of  the  evidence  should  be  presumed  on  appeal 
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Jastifying  the  action  of  tlie  conrt  in  giying  in- 
structions has  no  application  or  effect  where 
there  has  been  an  erroneous  reception  ot  In- 
herently vholly  incompetent  evidence,  to  the 
prejudice  of  a  defendant  in  some  particnlar, 
leading  to  an  erroneous  instruction. 

6.  Crlnilnal  law  «=»424(3)— Admission  of  state- 
ment of  defendant's  colndlctee  out  of  defend- 
ant's presence  erroneous. 
In  a  prosecution  for  murder,  where,  after 
the  state  had  offered  in  evidence  the  written 
statement  of  defendant's  coindictee,  the  solici- 
tor, called  as  a  witness  by  defendant,  stated 
that  the  coindictee  had  denied  the  statement,  the 
action  of  the  trial  court  in  permitting  the  so- 
licitor to  recite  that  such  coindictee  said  that 
defendant    did    the    shooting,    a    conversation 
which  took  place  at  the  jail  when  defendant 
was  not  present,  was  error. 

Sayre,  SomerviUe,  and  Gardner,  JJ.,  dissent- 
ing. 

Appeal  from  Ctrcntt  Court,  Mobile  County ; 
O.  A.  Grayson,  Jadge. 

Walter  Delaney  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.  Bevensed 
and  remanded. 

Brooks  &  McMillan,  of  Mobile,  for  appel- 
lant 

J.  Q.  Smith,  Atty.  Gen.,  and  B.  B.  Gbam- 
herlaln,  of  Mobile,  for  the  State. 

McOLBIiLAN,  J.  The  appellant,  Delaney, 
haa  been  sentenced  to  suffer  death  for  the 
murder  of  Sellg  Jacbnltz,  alias  Sam  Block. 
He  was  Indicted  Jointly  with  Robert  Ed- 
wards, alias  "Socks,"  and  Dan  Charley. 
There  was  severance  and  separate  trial  of 
tills  appellant  The  evidence  required  the 
submission  to  the  jury  of  the  issue  of  this 
defendant's  participation  in  the  homicide. 

[1-3]  It  appears  from  the  bill  of  exceptions 
that  after  the  arrest  of  these  three  men  and 
while  they  were  in  custody  they  were  brought 
together,  more  than  once  It  seems,  In  the 
presence  of  officers  and  the  solicitor,  where 
the  accused  men  and  some  of  the  others  pres- 
ent Including  the  solicitor,  participated  In 
the  oonveisatlons  then  taking  place  and  in  the 
discussions  toucbing  the  murder  of  Block. 
The  defendant  objected  to  the  recital  by  wit- 
nesses of  what  was  said  by  Edwards  and 
Dan  Charley  on  these  occasions,  upon  the 
ground,  mainly,  that  in  the  absence  of  de- 
fendant, the  alleged  conspiracy  having  been 
accomplished  through  the  killing  of  Block, 
the  subsequent  statements  of  coconspirators 
were  Inadmissible.  Since  the  defendant  was 
shown  to  have  been  present  on  these  occa- 
sions, the  well-founded  doctrine  Illustrated 
in  Everage  v.  State,  113  Ala.  102,  21  South. 
404,  relied  on  as  the  basis  of  this  particular 
objection,  was  not  applicable,  and  the  trial 
court  did  not  err  with  respect  to  that  doc- 


trine when  referred  to  those  particular  oc- 
casions. 

Neither  Edwards  nor  Charley  was  examin- 
ed on  the  trial  of  this  defendant  What  took 
place,  what  was  said  at  any  interview  or 
dlBcusslon,  after  the  homicide  was  commit- 
ted, at  which  this  defendant  was  present 
could  only  be  admissible  against  this  defend- 
ant on  his  separate  trial,  for  these  purposes : 
(a)  To  show  a  voluntary,  competent  confes- 
sion or  other  Incriminatory  admission  by  tbls 
defendant;  (b)  to  show  an  admission  result- 
ing (if  BO)  from  silence  when  this  defendant 
was  directly  diarged.  (if  so)  by  some  one 
present  with  guilty  participation  In  this 
crime;  or  (c)  in  rebuttal  by  the  state  to 
show  a  statement  or  statements,  made  on  the 
occasion  of  these  interviews  or  conversations, 
contradictory  of  any  testimony  given  by  the 
defendant  on  his  trial.  These  purposes 
should  have  confined  and  directed  the  chaiv 
acter  and  method  of  the  presentation  to  the 
jury  of  the  matters  of  admissible  evtdence» 
derived  (If  so)  from  these  interviews  at 
which  this  defendant  was  present  to  the  con- 
sideration of  which  the  prosecution  was  en- 
titled In  determining  the  controverted  issue- 
of  bis  guilt  in  the  premises.  The  familiar 
rule  that  one  against  whom  a  competent  part 
of  a  conversation  Is  admitted  is  entitled  to 
bring  out  the  whole  of  the  conversation,  to- 
clarify  or  explain  that  which  has  been  admit- 
ted in  evidence,  is  without  application  in  the- 
circumstances  here  disclosed.  Upon  the  re- 
trial to  which  this  cause  will  be  remanded 
for  prejudicial  errors  otherwise,  very  atten- 
tive care  should  be  taken  to  confine  the  ad- 
duction of  such  of  the  admissible  substance 
of  these  interviews  or  conversations  as  fall 
within  the  categories  stated,  and  in  doing  so- 
to  require  the  framing  of  spedflc  questions  to 
the  witnesses  that  Improper  matter  may  not 
be  Introduced  to  the  prejudice  of  the  defend- 
ant. To  Illustrate:  If  the  prosecution's  the- 
ory comprehends  evidence  of  silence  on  de- 
fendant's part  when  directly  charged  <x  ac> 
cused,  within  the  rules  governing  the  admis- 
sibility of  that  character  of  evidence  result- 
ing tTom  the  ImpllcatUHi  of  criminatory 
admission  by  one  accused  (J<«es'  Oase,  156- 
Ala.  176,  47  South.  100,  among  others),  the- 
charge,  accusation,  or  inquiry  calling  for  a 
denial  or  explanation  by  this  defendant 
should  be  sought  by  appropriate,  distinct 
question  propounded  to  the  witneesea,  or,  U 
it  is  the  purpose  of  the  prosecution  to  offer 
evidence  of  an  incriminatory  statement  or 
admission  or  confession  by  this  defendant 
the  examination  should  be  so  ordered  and 
confined  in  respect  of  the  interrogation  of 
the  witnesses  as  to  develop  what  this  defoid- 
ant  said;  the  expressions  from  Charley  or 
Edwards,  or  both,  or  others  participating  la 
tliat  part  of  the  interview,  being  only  ad- 
missible, OB  this  particular  phase  of  the  evi- 
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dentlal  theory,  in  the  event  this  defendant's 
statement  would  not  be  clear  without  the 
Immediately  relevant  statements  of  Charley, 
Edwards,  or  others  partldpatlng  In  that  iMrt 
of  the  interview  or  conversation.  A  general 
redtal  of  what  was  said  by  Edwards,  Char- 
ley, and  others  on  the  occasions  Indicated  Is 
too  likely  to  Introduce  Improper  matter  prej- 
udicial to  this  defendant  to  Justify  specula- 
tion in  the  premises. 

[4,  I]  During  an  Interview  that  phases  of 
fhe  evidence  tended  to  show  was  participated 
In  by  this  defendant,  Kdwards,  Charley,  the 
■oUdtor  and  perhai)s  others,  the  soUdtor 
took  notes  of  the  statements  made  by  Ed- 
wards, Charley,  and  this  defendant,  and  had 
these  notes  transcribed  into  separate  state- 
ments by  this  defendant,  Edwards,  and 
Charley;  the  evidence  tending  further  to 
show  that,  after  reading  or  bearing  their 
reading,  they  signed  their  respective  state- 
ments thus  reproduced.  There  was  denial, 
among  other  things,  by  this  defendant  of 
the  correctness  of  the  statements  signed 
by  him.  Over  proper,  seasonable  objection 
by  counsel  for  this  defendant,  the  court  per- 
mitted the  prosecution  to  Introduce  in  evi- 
dence, in  chief,  the  thus  written,  signed 
statements  of  Edwards  and  Charley,  neither 
of  whmn  was  examined  as  a  witness  <m  the 
trial  of  this  defendant  These  written,  sign- 
ed statements  contained  matter  highly  In- 
criminatory of  this  defendant.  This  was  error. 
These  written  statements  of  Edwards  and 
Charley  were  not  admissible  for  any  purpose 
against  this  defendant  Their  presence  as  evi- 
dence In  the  case  could  not  have  been  other- 
wise than  gravely  prejudicial.  One  illegal  ef- 
fect of  their  admission  was  to  set  up  their  sub- 
ject-matter as  original  evidence  against  the 
defendant  in  a  form  that  precluded  the  cross- 
examination  of  the  men  making  the  state- 
ments. The  misconception  underlying  the  er- 
roneous admission  of  the  written  statements 
signed  by  Edwards  and  Charley  also  led  to 
prejudicial  error  in  that  part  of  the  instruc- 
tion of  the  Jury  whereby  they  were  advised 
that  any  particular  (not  general)  relevant 
statements  made  by  coconspirators,  if  so 
found,  relative  to  the  matter  charged  In  the 
Indictment,  were  competent  evidence  against 
this  defendant.  If  such  statements  were  made 
in  the  presence  and  hearing  of  the  other  co- 
conspirators at  the  same  time.  For  the  quite 
limited  purposes  before  stated,  some  of  the 
atatementa  may  have  been  admissible  in  the 
coatingencies  indicated;  but  they  were  not  ad- 
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I  nilsslble  under  the  general  theory  of  con- 
'  spiracy,  after  the  accomplishment  of  the  con- 
spiracy, to  establish  the  guilt  of  this  de- 
fendant. It  Is  Insisted  in  brief  for  the  state 
that,  since  the  bill  of  exceptions  does  not 
purport  to  contain  all  or  substantially  all  of 
the  evidence  Introduced  on  the  trial,  any 
state  of  the  evidence  should  be  presumed,  on 
appeal,  that  would  Justify  the  action  of  the 
court  in  these  particulars.  That  rule  has  no 
application  or  recourse  where  there  lias  been 
an  erroneous  reception  of  Inherently  wholly 
incompetent  evidence,  to  the  prejudice  of  an 
appellant 

[I]  After  the  state  had,  over  the  defend- 
ant's objection,  offered  in  evidence  the  writ- 
ten statement  of  Edwards,  the  defendant 
called  Solicitor  Chamberlain  as  his  witness 
and  propounded  to  him  this  question:  "Mr. 
Chamberlain,  Socks  [Edwards]  has  denied, 
after  making  that  statement,  having  any- 
thing to  do  with  it,  hasn't  he,  under  oath?" 
The  state's  objection  to  this  question  was 
sustained.  Later  on  the  court  stated  that 
It  regarded  the  question  as  proper  and  order- 
ed the  witness  "to  resume  the  stand."  So- 
licitor Chamberlain  then  stated:  "I  intro- 
duced the  statement  of  one  Edwards  or 
Socks ;  since  that  statement  was  made.  Socks 
had  denied  the  whole  thing;  that  he  made 
in  that  statement  on  the  day  he  was  tried." 
Over  the  defendant's  seasonable  objection,  tha 
solicitor  was  allowed  to  detail  a  conversation 
that  took  place  at  the  Jail  betweoi  him  and 
Edwards  (Socks),  on  which  occasion  the  de- 
f«idant  was  not  present,  and  to  recite  that 
Edwards  said  that  I>elaney,  this  defendant 
did  the  shooting.  The  defendant  moved  to 
exclude  this  redtal  of  the  witness,  and  the 
court  overruled  the  motl<m;  the  defendant 
reserving  an  exception.  This  was  error.  Bv- 
erage  v.  State,  supra. 

The  judgment  is  reversed,  and  the  cause  la 
remanded. 

Reversed  and  remanded. 

All  the  JuBtlces  concur,  except  that  Jnstioea 
SAYUE,  SOWSBYIUJH,  and  GARDNER 
Umit  their  cmcurrence  to  tbe  mling  with 
respect  to  the  testimony  of  Si^dtor  Cham- 
berlain and  the  statement  in  tbe  oral  diarge 
of  the  court  In  dissent  they  entertain  the 
opini(m  that  only  parts  of  those  written 
statements  were  inadmissible,  the  objection 
being  directed  at  each  of  these  statemmts 
as  a  unit  and  therefore  they  would  not  re- 
verse on  that  account 
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(»B  Ala.  347) 

GRAND  BAY  LAND  CO.  V.  SIMPSON. 
(I  Div.  157.) 

(Supreme  Court  of  Alabama.     Dec.  IS,  1020. 
Rehearing  Denied  Feb.  12,  1921.) 

I.  Corporations   ^s>308(2)  —  Sale*    manager 
and  subagent  held  required  to  account  for 
commissions  earned  In  competitive  baslness. 
Where  a  sales  manager  or  "broker"  for  a 
land  compan7  was  to  receive  commissions  on 
sales  of  emplorer's  lands  and  also  on  sales  of 
property  listed  with  the  employer,  such  sales 
manager  and  his  subagent  must  be  treated  as 
i^cting  for  the  employer  in  the  sale  of  lands 
listed  with  the  employer,  and  in  an  action  for 
an  accounting  the  employer  should  be  credited 
with  the  commissions  earned  by  the  sales  man- 
ager and  his  subagent  in  competition  with  the 
employer  in  the  sale  of  the  employer's  listed 


2.  Account  «=3l7(l,3)— Mere  filing  of  bill  Im- 
plies Items  on  botii  sides. 

The  mere  filing  of  a  bill  for  accounting  Im- 
plies that  there  are  items  on  botli  sides,  that 
the  balance  ia  uncertain,  and  that  the  true 
amonnt  and  to  whom  due  must  be  ascertained 
by  the  court,  and  implies  an  offer  on  complain- 
ant's part  to  pay  any  balance  that  might  be 
found  owing  to  the  defendant  without  a  specific 
averment  of  an  offer  to  that  effect,  and  the 
defendant  need  not  file  a  cross-bill  to  be  allow- 
ed hia  credits  or  to  obtain  a  decree  for  a  sale 
in  hia  favor  if  hia  credits  exceed  the  daims  <^ 
the  complainant 

3.  Account  9=>I7(I)— OITar  to  do  equity  Im- 
plied In  every  bill  for  aooonntlng. 

An  offer  to  do  equity  is  essential  and  im- 
plied in  every  bill  for  accounting  in  a  court  of 
chancery. 

4.  Brokers  «=940— Contraet  held  not  to  provide 
oily  for  sale  of  unimproved  lands,  and  not  or- 
obards. 

In  an  action  by  a  sales  manager  or  broker 
fer  an  acconnting  for  commissions,  Insistence 
of  complainant  that  contract  only  provided  for 
a  sale  of  nnimproved  lands,  and  not  orchards, 
held  nn  tenable. 

5.  Customs  and  usages  Qa>IO— Parpose  of  one- 
torn  to  asoertaln  Intent  of  parties  to  eeo* 
tract. 

The  only  purpose  of  a  custom  is  to  ascer- 
tain the  intent  of  the  parties  to  a  contract,  and, 
when  that  intent  is  made  clear  by  its  terms  and 
the  mutual  construction  of  the  contract  itself 
by  the  parties  thereto  within  the  terms  of  the 
contract,  it  wUl  prevail  over  an  latent  that  may 
be  presumed  from  previous  dealings  of  the 
parties  with  reference  to  another  contract. 

6.  Brokers  «=34 1— Entitled  to  commissions  on 
sales  ratified  by  vendor. 

Where  sales  manager  or  "broker"  sold  land 
for  a  corporation,  and  the  services  and  sales 
were  approved  or  ratified  by  the  corporation, 
and  part  payment  made  for  the  services  so 
rendered  and  accepted,  broker  was  entitled  to 
payment   of   the   balance   of   the   commissions 


whether  the  sales  were  made  under  an  existing 
contract  or  independent  thereof. 

7.  Brokers  «a»86(l)— Evidence  held  to  show 
person  selling  land  was  sabageat  and  oem- 
plalnant   oatiUed   to   oommisaioaa   on   snch 
sales. 
In  an  action  for  an  accounting  by  a  sales 
manager  or  broker  for  a  land  company,  evi- 
dence held  to  show  that  a  person  employed  by 
complainant  was  the  subagent,  and  not  an  em- 
ployS,  of  the  land  company,  and  that  complain- 
ant was  entitled  to  commissions  on  lands  sold 
by  such  subagent. 

Appeal  from  Circuit  Court,  Mobile  County; 

Saflold  Bemey,  Judge. 

Bill  by  J.  M.  Simpson  against  tbe  Orand 
Bay  Land  Company.  Judgment  for  com- 
plainant, and  respondrait  appeals.  Affirmed 
In  part,  and  in  part  reversed  and  remanded. 

Harry  T.  Smith  &  Caffey,  of  Mobile,  tat 
appellant. 

Smitbs,  Tonng  &  Lelgb,  of  Mobile^  for  ap- 
pellee. 


THOMAS,  J.  The  MU  was  for  discovery 
and  accounting  for  commissions  alleged  to  be 
due  appellee  under  a  contract  of  employ- 
ment by  appellant,  and  for  such  other  and 
further  relief  in  the  premises  as  complainant 
may  be  entitled  to. 

The  contract  of  employment  averred  In  the 
bill  is  of  date  September  12,  1913,  and  stip- 
ulated: 

"In  accepting  employment  as  a  real  estate 
broker  for  the  Grand  Bay  Land  Company,  for 
the  sale  of  its  lands  in  the  territory  known  as 
the  'Mobile  Department,'  upon  the  terms  to  be 
fixed  by  the  company,  I  agree  to  the  following: 
(1)  That  I  win  vigorously  push  the  sales  upon 
the  terms  and  eonditiona  to  be  fixed  by  the 
company  and  to  use  the  company's  forms  and 
contracts  and  none  other.  (2)  That  all  appli- 
cations to  purchase  lands  and  paymenta  on  said 
applications  shall  be  forwarded  to  the  ofBce  of 
the  Grand  Bay  Land  Company  on  the  day  re- 
ceived by  me  for  approval  by  said  company. 
(3)  That  I  will  pay  all  expenses  of  every  kind 
incnrred  by  me  and  will  not  contract  any  obli- 
gation in  the  name  of  the  Grand  Bay  Land 
Company  without  first  obtaining  the  written 
authority  of  said  company.  (4)  That  I  will  not 
be  entitled  to  any  compensation  or  commission 
on  any  sales  or  applications  consummated  by 
me  if  the  lands  so  sold  or  applied  for  have 
been  sold  by  said  company  or  any  of  its  l>rokers 
prior  to  the  receipt  of  my  report  of  sale  or  ap- 
plication. (S)  I  agree  to  accept  in  full  pay- 
ment of  my  commission  and  compensation  the 
sum  of  twenty  per  cent.  (20%)  on  all  aales 
made  by  me  and  accepted  by  said  company  to 
be  paid  as  follows:  Fifty  per  cent.  (50%)  of 
cash  paid  on  such  sales  until  the  twenty  per 
cent  (20%)  is  covered.  (6)  Should  I  be  neg- 
ligent, dilatory,  or  unsatisfactory  in  my  serv- 
ices, the  Grand  Bay  Land  Company  ahall  have 
the  right  to  immediately  terminate  this  con- 
tract" 
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The  bill  further  averred: 

That  under  said  contract  complainant  sold  for 
respondent  two  classes  of  land,  viz.  improved 
lands,  planted  with  Satanma  orante  trees,  call- 
ed orchards,  and  nnimproved  lands,  spoken  of 
aa  "lands" ;  that  "  •  •  •  gaid  sales  were 
all  made  in  part  upon  credit,  and  payments  up- 
on the  purchase  Tnone;  have  been  made  from 
time  to  time,  but  complainant  does  not  know, 
and  has  no  means  of  ascertaining,  except  by 
discovery  from  the  defendant,  what  payments 
have  been  made  upon  the  purchase  price  of 
■aid  property,  and  therefore  does  not  know 
what  sums  are  now  due  and  payable  to  com- 
plainant under  said  contract;"  that,  "in  addi- 
tion to  selling  lands  for  the  defendant  under 
said  contract,  complainant  was  in  the  employ- 
ment of  the  defendant  and  kept  its  books,  and 
entered  all  sales  of  orchards  and  lands  made 
for  it,  and  all  collections  of  purchase  money 
therefor,  upon  the  books  of  the  defendant,  and 
kept  no  other  accounts  thereof.  Complainant 
left  the  employment  of  the  defendant  in  Feb- 
raary,  1915,  and  has  not  had  access  to  the 
booka  of  the  defendant  since  that  time." 

It  Is  farther  averred  that  an  accounting  Is 
necessary  to  ascertain  what  payments  have 
been  made  from  time  to  time  upon  the  pur- 
chase price  of  said  sales  made  by  the  com- 
plainant JnUan  v.  Woolbert,  202  Ala.  630, 
682,  81  South.  82. 

Respondent's  answer  contained  the  admls- 
tAaa  that — 

"  •  •  •  The  complainant  •  •  •  was  em- 
plcved  by  the  respondent  to  make  sales  of  two 
different  characters:  First,  sales  of  orchards; 
and,  second,  sales  of  nndevoloped  lands,  upon 
commission.  Under  the  agreement  between 
the  complainant  and  the  respondent,  the  com- 
plainant was  to  receive  as  his  commission  20 
per  cent,  upon  all  sales  made  by  him,  payable 
only  ovt  of  the  moneys  collected  from  the  pur- 
chaser in  the  following  manner,  that  is  to  say: 
That  upon  all  orchards  he  sold  the  complainant 
was  to  receive  60  per  cent  of  the  first  $500 
collected,  and  10  per  cent  upon  the  balance 
nntU  his  total  commission  of  20  per  cent,  upon 
the  total  had  been  paid,  while  his  eommis^on 
npon  the  sale  of  undeTeloped  lands  was  to  be 
paid  at  a  rate  of  60  per  cent  on  all  cash  re- 
ceived from  the  sale  nntU  his  commission  of  20 
per  cent  upon  the  total  had  been  paid  in  fuIL 
The  complainant  and  the  respondent  had  been 
doing  business  under  this  verbal  agreement  for 
a  considerable  period  when  the  complainant 
presented  to  the  respondent  the  written  con- 
tract set  forth  in  the  original  .bill  of  complaint 
and  the  president  of  the  company,  seeing  that 
said  written  contract  referred  only  to  the  sale  of 
nndeveloped  lands,  and  realixing,  as  is  alleged  in 
the  original  bill  of  complaint  that  this  word 
'lands'  had  been  used  and  understood  between 
the  complainant  and  respondent  to  refer  only 
to  undeveloped  lands  as  distinguished  from 
orchards,  signed  the  contract  and  this  respond- 
ent is  ready  to  perform  it  in  accordance  with 
ita  true  intent  and  meanihg,  but  the  respondent 
ff««8«ta  that  this  contract  has  no  application 
whatever  to  the  sale  of  orchards,  and  the  com- 
mission of  the  coinplainant  must  be  paid  upon 
the  sale  «f  orchards  in  accordance  with  the 


original  agreement  under  whidb  the  sales  were 
made,  and  this  respondent  shows  to  the  court 
that,  owing  to  the  fact  that  all  purchasers  do 
not  pay  up  in  full,  the  difference  in  the  two 
methods  of  calculation  make  a  considerable 
difference  in  the  amount  of  the  commissions 
that  will  become  due  to  the  complainant." 

The  answer  sTers  that  the  amounts  of  the 
commissions  to  which  the  complainant  has 
become  entitled  and  the  amounts  received  by 
him  are  both  Incorrectly  stated  In  the  orig- 
inal bill  of  complaint,  as  was  sought  to  be 
made  to  appear  from  the  facts  set  forth. 

[1]  While  the  answer  of  the  Grand  Bay 
Land  Company  contains  no  specific  reference 
to  the  sale  of  "listed  lands"  by  complainant 
or  his  subagent,  or  of  credits  sought  for  com- 
missions rec^ved  thereon  by  complainant  or 
his  subagent,  the  relationship  of  the  parties 
as  principal  and  agent  and  the  existence  of 
mutual  accounts  are  fully  averred.  The 
terms  of  Clark's  employment  by  Simpson 
stipulated  for  commissions  on  "all  sales  of 
the  company's  lands"  and  "for  60  per  cent 
commission  on  all  sales  of  listed  property." 
There  was  evidence  to  the  effect  that  sales  of 
"listed  lands"  with  the  company  were  made 
by  complainant  or  his  subagent,  and  that 
commissions  were  obtained  by  Simpson  or 
Clark  therefrom.  It  cannot  be  successfully 
Insisted  that  the  terms  of  Simpson's  contract 
as  sales  manager  were  broad  enough  to  per- 
mit him  or  Clark,  as  bis  subagent,  to  com- 
pete with  his  prlndpel  In  the  sale  of  that 
company's  listed  lands.  On  all  such  sales  he 
and  his  subagent  must  be  treated  (In  a  court 
of  equity)  as  acting  for  the  Grand  Bay  Land 
Company,  and  that  commissions  earned  or 
received  on  sales  of  listed  lands  be  treated  as 
the  property  of  the  company,  and  should 
have  been  credited  by  complainant  (respond- 
ent's only  bookkeeper)  on  the  books  of  the 
company  as  an  asset.  Halst^id  v.  Babb.  8 
Port.  63 ;  Hall  v.  McKeUer,  166  Ala.  608,  46 
South.  460 ;  County  of  Dallas  v.  TImberlake, 
64  Ala.  403;  PhilUpps  v.  Birmingham  Indus- 
trial Co.,  161  Ala.  608,  60  South.  77,  136  Am. 
St  Rep.  166. 

[2]  The  mere  filing  of  a  bill  tor  accounting 
Implies  that  there  were  Items  oa  both  sides, 
that  the  balance  Is  uncertain,  and  that  the 
true  amount  and  to  whom  due  must  be  as- 
certained by  the  court  It  further  Implies  an 
offer  on  complainant's  part  to  pay  any  bal- 
ance that  might  be  found  owing  to  the  de- 
fendant without  a  spedflc  averment  of  an 
offer  to  that  effect  This  Is  necessary  to  en- 
able the  court  to  do  couqtlete  Justice  be- 
tween the  parties.  Both  parties  are  regarded 
as  actors. by  the  act  of  filing  the  bill,  the 
register  must  state  the  full  account  between 
them,  and  the  court  must  pass  upon  It,  de- 
claring their  respective  tights  by  a  final 
decree;  that  is  to  say,  of  the  Instant  bill, 
the  complainant  seeks  an  accounting  against 
the  defendant,  but  does  not  offer  to  pajr  any 
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balance  tUat  may  develop  in  favor  ot  the  lat- 
ter when  a  fall  accounting  Is  had ;  nor  does 
the  respondent  present  a  cross-bill  praying  to 
be  allowed  such  a  balance.  He  does  not  even 
ask  credit  for  any  allowance  In  tails  favor 
other  than  that  set  np  In  bis  answer  in  de- 
duction of  the  complainant's  dalm.  He  does 
however,  pray  that  "this  cross-complainant 
may  have  such  other  and  further  relief  as 
it  may  be  entitled  to  receive  the  premises 
considered,  as  in  duty  bound  it  will  ever 
pray." 

The  question  is:  First,  may  the  respond- 
ent be  allowed  bis  credits  without  a  cross- 
bill? And,  If  we  decide  in  the  affirmative, 
may  a  balance  In  his  favor  be  decreed  with- 
out a  cross-bill,  If  his  credits  exceed  the 
claims  of  the  plaintiff  7  In  Alston  v.  Alston, 
34  Ala.  15,  it  was  held  that  a  cross-bill  Is  not 
necessary  for  a  guardian  to  obtain  credits  on 
an  accounting  in  so  far  as  they  operate  as 
disoharges  in  his  favor,  and  the  principle 
was  already  recognized  In  Goodwin  v.  Mc- 
O^ee,  16  Ala.  232,  248,  and  Nelson  v.  Dunn, 
IS  Ala.  601,  515.  See  Taunton  v.  Mclnnish, 
40  Ala.  ei9;  Cotton  v.  Scott  97  Ala.  447, 
449,  12  South.  65.  So  there  can  be  no  ques- 
tion that  the  defendant  may  be  allowed  his 
credits  up  to  the  amount  of  the  plaintifTs 
claim. 

But  bow  aI>out  any  balance  in  his  favor? 
By  the  later  English  practice,  which  is  sup- 
posed to  govern  us  in  the  absence  of  law  or 
statute  in  Alabama  to  the  contrary,  a  bill 
for  accounting  was  treated  differently  from 
ordinary  bills  for  relief,  and  if  the  defend- 
ant was  found  on  the  accounting  to  l>e  the 
one  entitled  to  the  balance,  it  was  customary 
to  decree  it  in  his  favor  on  his  answer  alone, 
whether  he  filed  a  cross-bill  or  not.  Colom- 
bian Government  v.  Rothschild,  1  Simons,  94 ; 
Clarke  v.  Tipping,  4  Beavan,  688;  lAng- 
deU's  Eq.  PI.  f}  122,  123.  And  there  were 
two  other  exceptions  to  the  general  rule  that 
a  cross-bill  is  always  necessary  if  the  defend- 
ant desires  affirmative  relief;  suits  for  spe- 
cific performance  and  suits  for  redemption 
or  foreclosure  of  mortgagee.  Sims,  Oh.  Pr. 
{  643.  The  exception  allowing  foreclosure  of 
a  mortgage  on  an  answer  without  a  cross- 
bill has  been  recognized  by  more  tlian  one  de- 
cision of  our  court,  the  last  being  Seed  v. 
Brown,  180  Ala.  8,  60  South.  98.  The  excep- 
tion in  cases  of  bills  for  spedflc  performance 
has  long  been  recognized  by  our  court  (Bill- 
ingsley  v.  Billlngsley,  37  Ala.  425;  Sims  T. 
McEwen,  2r  Ala.  184 ;  Black  v.  Woodruff, 
193  Ala.  327,  336,  69  South.  97,  Ann.  Cas. 
1918C,  969;  Rushton  v.  McKee  &  Co.,  201 
Ala.  49,  77  South.  343);  yet  there  was  for- 
merly some  doubt  whether  the  principle  of 
Goodwin  T.  McGehee,  supra,  16  Ala.  233,  and 
Alston  V.  Alston,  supra,  went  so  far  as  to 
authorize  the  decreeing  of  a  balance  in  favor 
of  a  defendant  to  a  suit  in  accounting  on  his 
answer  alone.    In  Masterson  v.  Masterson, 


32  Ala.  437,  it  was  held  that  a  blU  for  ac- 
counting involving  the  settlement  of  a  part- 
nership between  the  personal  representatives 
and  heirs  of  deceased  partners  authorized 
the  court  to  settle  the  whole  matter,  includ- 
ing the  administration  of  the  estates  and  the 
allotment  of  dower  to  one  of  the  parties. 
The  principle  was,  of  course,  that  the  chan- 
cery court,  when  taking  charge  of  a  matter 
too  involved  to  separate,  will  do  full  Justice 
between  the  parties  before  dismissing  tbem ; 
and  that  is  the  principle  for  settling  a  mat- 
ter of  account  when  brought  into  court  by 
one  of  the  parties. 
Thus  Prof.  Langdell  discusses  the  matter: 

"There  are  two  dasses  of  cases  in  which  the 
court  gives  relief  to  the  defendant  without  fil- 
ing a  cross-bUl,  viz.:  Bills  for  an  account  (in 
which,  if  it  turns  out  Uiat  the  balance  is  in 
favor  of  the  defendant,  the  court  will  give  him 
a  decree  for  snch  balance),  and  billa  for  the 
specific  performance  of  contracts  (in  which,  if 
the  parties  differ  as  to  the  terms  of  the  con- 
tract, and  that  question  is  decided  in  defend- 
ant's favor,  the  court  will  compel  the  plaintiff 
to  perform  the  contract  aa  thus  established). 
But  these  exceptions  serve  to  prove  the  rule; 
for  they  proceed  distinctly  upon  the  theory 
that  the  court  only  entertains  such  bills  upon 
the  condition  tlmt  the  plaintiff  will  consent  to 
the  same  justice  being  rendered  to  the  defend- 
ant that  he  asks  for  himself;  and  formerly 
this  consent  was  required  to  be  given  express- 
ly in  the  bill."     Section  122. 

"When  the  right  claimed  by  a  defendant  con- 
sists simply  in  excluding  the  plaintiff  from  the 
right  asserted  by  the  latter,  ot  course  there  is 
no  occasion  for  a  cross-bill.  Therefore,  when 
a  bill  is  filed  by  a  mortgagor  against  a  mort- 
gagee for  redemption,  if  the  defendant  can  show, 
that  the  plaintiff  is  not  entitled  to  redeem,  he 
can  obtain  the  benefit  of  a  foreclosure  without 
filing  a  cross-bill  for  the  purpose;  for  the  dis- 
missal of  a  bill  to  redeem  upon  its  merits  is 
itself  a  foreclosure."  Section  123,  Langdell,  Eq. 
PI. 

In  the  recent  case  of  O'Kelley  v.  Clark,  184 
Ala.  391.  394,  63  South,.  948,  this  court  recog- 
nized the  exception  in  cases  of  accounting. 
The  principle  on  which  such  rule,  in  a  court 
of  equity,  rests  is  that  all  matters  Involved 
in  the  litigation  are  incapable  of  separation, 
and  no  party  can  seek  relief  without  subject- 
ing himself  to  the  necessity  of  settling  the 
whole  dispute.  The  rule  thus  announced  by 
our  court  is  supported  by  the  American  and 
English  cases.  Craig  v.  Chandler,  6  Colo.  543, 
547;  Wells  v.  Strange,  6  Ga.  22,  28;  Smith 
▼.  Hazelton,  34  Ind.  481,  486;  Goldthwait  v. 
Day,  149  Mass.  185,  187,  21  N.  E.  359;  Tyler 
v.  Boyce,  135  Mass.  558,  561;  Hyre  v.  Lam- 
bert, 37  W.  Va.  26,  28,  16  S.  B.  446;  Grove 
V.  Fresh,  9  Gill  &  J.  (Md.)  280;  Raymond  v. 
Came,  45  N.  H.  201;  Scott  v.  Pinkerton,  3 
Ed.  Ch,  N.  y.  70;  Downes  v.  Worch,  28  R, 
L  99,  66  AtL  603,  13  Ann.  Cas.  647;  1  Ponu 
Eq.  Jur.  (8d  Ed.)  H  886,  388,  383.  A  dictum 
contained  in  Hill  T.  Haskis,  61  CaL  175,  Is  to 
the  contrary. 
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[S]  If  complainant  la  allowed  credit  for 
eommissiona  earned  on  sales  by  himself,  or 
bis  snbagent,  of  the  company's  orchards  and 
unimproved  lauds,  he  mnst  account  for  com- 
missions earned  and  received  or  paid  in  sales 
of  the  "listed  lands"  of  third  parties,  which 
should  have  been  paid  for  and  credited  upon 
the  comimny's  books  as  an  asset  in  the  con- 
duct of  its  business.  Of  the  right  to  commis- 
sions oa  such  sales  of  "listed  lands,"  or  cred- 
its to  respondent,  appellant's  counsel  well 
observed  that  a  trusted  agent  in  charge  of 
the  prlndpal's  business,  without  revealing 
his  purpose  to  bis  employer,  may  not  set  up 
a  private  business  of  the  same  nature  in 
competition  with  the  principal  and  conduct 
the  same  In  its  name  and  place,  using  its  fa- 
cility therefor.  The  acts  and  conduct  of  Simp- 
son and  bis  snbagent  in  making  sales  of 
lands  listed  with  respondent  and  commis- 
sions earned  therein  mnst  be  treated  on  ac- 
counting by  the  register  as  payments  by  re- 
spondent of  such  sums  received  to  complain- 
ant. As  we  have  observed,  in  making  such 
sales  Simpson  and  his  Bubai;ent,  Clark,  acted 
for  and  on  the  part  of  the  land  company,  and 
without  Its  authority  or  assent  and  concur- 
rence; and,  when  Simpson  comes  into  a 
court  of  equity  for  an  accounting  with  his 
principal,  he  must  seek  a  true  accounting 
in  wbidi  be  obtains  credit  for  the  items  to 
wbicb  he  is  entitled  and  to  allow  credit  to 
the  land  company  for  all  ]nst  sums  and  items 
with  which  that  company  is  properly  credit- 
ed, growing  out  of  the  matter  of  which  ac- 
counting is  souglit  This  is  but  another  way 
of  saying  that  an  offer  to  do  equity  is  es- 
sential and  implied  in  every  bill  for  account- 
ing in  a  court  of  chancery.  Sims,  Ch.-Pr.  i 
643.  The  trial  court  committed  reversible 
error  in  decreeing  that  on  reference  respond- 
ent be  not  credited  for  any  commissions 
earned  by  Simpson  or  Clark  upon  any  sales 
made  by  them  of  lands  designated  in  the 
evidence  and  pleading  as  "listed  lands." 

[4, 1]  The  insistence  of  respondent  that 
the  contract  only  provided  for  the  sale  of  un- 
improved lands,  and  not  orchards,  Is  unten- 
able. The  contract  is  plain  and  unambigu- 
ous, authorizing  complainant  "as  a  real  es- 
tate broker  for  the  Grand  Bay  Land  Com- 
pany" to  sell  "its  lands  in  the  territory 
known  as  the  'Mobile  Department,'  "  and  stip- 
ulating that,  in  the  making  of  such  sales,  the 
"company's  forms  and  contracts  and  none 
other"  should  be  used.  The  evidence  does 
not  show  any  custom  whereby  the  term 
"lands,"  as  contained  in  the  contract,  was 
made  to  apply  exclusively  to  unimproved  or 
nncultivated  lands,  and  not  to  orchards.  As 
we  view  the  evidence,  the  subsequent  deal- 
ings of  the  parties  show  that  the  contract 
covered  both  classes  of  land.  The  only  pur- 
pose of  a  custom  is  to  ascertain  the  intent 
of  the  parties  to  the  contract,  and,  when 
ttiat  intent  is  made  clear  by  its  terms  and 


mutual  construction  of  the  contract  Itself  by 
the  parties  thereto  within  the  terms  of  the 
contract,  it  will  prevail  over  an  Intent  that 
may  be  presimied  from  previous  dealings  of 
the  parties  with  reference  to  another  con- 
tract. Montgomery  Enterprises  v.  Empire 
Theater,  86  South.  880;  Jefferson  Plumb.  & 
Mill.  Supp.  Co.  V.  Peebles,  195  Ala.  608,  71 
South.  413;  Mobile  Co.  v.  Llnch,  198  Ala.  57, 
73  South.  423;  Birmingham  Waterworks  v. 
Windham,  190  Ala.  634,  67  South.  424. 

[6, 7]  Under  the  contract,  Simpson  and 
Clark,  his  subagent.  Immediately  commenced 
to  sell  respondent's  orchards  and  unimproved 
lands,  and  continued  to  sell  both  classes  of 
lands  until  February,  1916,  when  Simpson 
severed  tils  connection  with  the  company.  As 
unimproved  lands  or  orchards  were  sold, 
Simpson  credited  himself  with  the  commis- 
sions provided  for  In  bis  contract,  r^rorted 
the  sales  and  credits  of  commissions  to  the 
company,  who  i>ald  the  commissions  by  the 
company's  check.  This  procedure  of  sale, 
allowance  of  commission,  and  payment  there- 
of was  well  known  to  its  president  and  other 
executive  oflScials,  and  no  objectlcm  was 
made.  This  was  an  interpretation  of  tbe 
contract  by  the  parties.  That  contract  em- 
braced cultivated  and  uncultivated  lands, 
and  authorized  Simpson  to  sell  the  same  and 
to  be  paid  therefor  the  conunisslons  stipulat- 
ed. It  is  Immaterial  whether  the  sales  were 
made  by  Simpson  or  Clark  as  his  subagent; 
it  is  sufficient  that  such  sales  were  promptly 
reported  to  the  superior  officials  of  the  com- 
pany, ratified,  and  part  of  complainant's 
commissions  upon  such  sales  paid.  Simp- 
son is  entitled  to  payment  of  the  balance  of 
such  commissions  whether  the  sales  were 
made  under  the  terms  of  the  contract  or  in- 
dependent thereof;  such  service  by  blm  be- 
ing approved  or  ratified  by  the  vendor,  and 
part  payment  made  for  the  services  so  ren- 
dered and  accepted.  Davis  v.  Walker,  131 
Ala.  204,  210,  31  South.  554;  McFarland  v. 
Dawson,  128  Ala.  561,  565,  29  South.  327; 
Hood  v.  League,  102  Ala.  228,  14  South.  572; 
Wood  V.  Brewer,  66  Ala.  570. 

The  foregoing  Is  on  the  assumption  that 
Clark  was  the  subagent  of  Simpson,  which 
appellant  insists  was  not  the  case,  but  that 
Clark  was  employed  by  Simpson  for  the 
Grand  Bay  Land  Company.  Theretofore 
Simpson  had  been  appellant's  bookkeeper  and 
office  manager  at  Mobile,  and  as  such  had  no 
authority  to  sell  any  lands  of  respondent 
company,  or  to  employ  or  antborize  another 
X>erson  to  make  such  sales.  Tbe  company 
had  been  selling  its  lands  through  sales  man- 
agers under  contract  with  it,  said  managers 
having  authority  to  employ  subagents  to  as- 
sist in  making  the  sales,  such  subagents  not 
being  the  agents  of  the  company,  but  of  the 
individuals  employing  them.  As  to  tills  con- 
duct of  ItB  business  and  tbe  authority  of  aucb 
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flalea  managers  and  selling  agents,  Its  presi- 
dent made  reply  as  follows: 

"It  was  the  cnstom  of  the  Grand  Bay  Land 
Company  to  pay  the  commisslonB  due  the  sales 
manager  under  his  contract,  and  he  in  turn 
to  pay  any  subagents  he  employed  or  to  com- 
pensate any  one  with  whom  he  made  arrange- 
ments to  secure  assistance  in  selling  lands. 
Most  of  the  sales  were  made  through  sales 
managers  in  the  North,  and  they  in  turn  em- 
ployed subagents,  and  these  subagents  were 
paid  by  the  sales  managers.  Q.  Is  it  not  a  fact 
that  3.  M.  Simpson,  while  he  was  employed 
as  the  sales  manager  of  the  Grand  Bay  Land 
Company,  was  without  authority  from  it  to  em- 
ploy on  their  behalf  agents  to  sell  its  or- 
chards or  raw  lands?  A.  As  a  sales  manager 
Mr.  Simpson  had  a  right  to  employ  subagents 
in  his  own  behalf,  but  not  employ  them  in  the 
name  of  the  Grand  Bay  Land  Company  and  ex- 
ecute contracts  between  the  company  and  an 
agent.  Q.  Is  it  not  a  fact  that  you,  from  time 
to  time,  between  September,  1913,  and  Febru- 
ary, 1816,  saw  J.  D.  Clark  in  the  office  of  the 
Grand  Bay  Land  Company  and  knew  that  he 
was,  to  some  extent,  handling  the  sale  of  the 
company's  orchards  and  other  lands?  A.  Yes, 
sir;  I  saw  J.  D.  Clark  in  the  office  of  the 
Grand  Bay  Land  Company  and  assumed  that 
he  was  employed  by  Mr.  Simpson  as  a  subagent, 
selling  the  company's  orchards  and  land  as 
sudi." 

Under  the  contract  before  ns,  the  custom 
of  the  company,  and  authority  given  testl- 
fled  to  by  the  president,  Simpson  bad  a  right: 
(1)  To  employ  Clark  to  sell  the  company's 
lands  for  Simpson  nnder  the  tatter's  con- 
tract with  the  company;  bat  (2)  not  to  em- 
ploy Clark  to  sell  "listed  lands"  for  him.  The 
fact  that  Clark  entertained  the  belief  that 
be  was  employed  by  the  company,  bad  a  desk 
in  Its  office,  and  nsed  its  forms  and  contracts 
in  making  sales  does  not  overturn  the  other 
testimony  tending  to  show  that  such  sub- 
agent  was  employed  by  Simpson  nnder  bis 
powor  of  agency,  rather  than  by  Grand  Bay 
Land  Company.  Notwithstanding  this  and 
other  evidence  of  tbe  manner  of  Clark's  em- 
ployment, the  fact  of  the  lack  of  authority 
Id  Simpson  to  obligate  the  company  to  pay 
for  Clark's  service  was  not  overturned.  The 
sales  of  tbe  company's  properties  were  re- 
spectively credited  on  tbe  books  of  the  com- 
pany in  conformity  with  contract  require- 
ments, report  thereof  made  to  the  superior 
official  of  that  company,  and  thereafter  com- 
missions paid  by  tbe  company  to  Simpson, 
he,  in  tnm,  being  responsible  to  Olark,  mak- 


ing payment  to  him.  The  president  of  tbe 
company  usually  came  to  Mobile  in  November 
and  remained  until  May,  looking  after  tbe 
maintenance  and  Improvements  of  Its  or- 
chards and  other  properties,  the  proper  dis- 
bursement of  the  company's  funds,  and  giv- 
ing general  supervision  to  tbe  company's 
business.  WhUe  in  Mobile  be  saw  Clark  In 
the  office  of  the  company,  assuming,  as  be 
testified,  that  Clark  was  employed  by  Simp- 
son as  a  subagent,  and  In  such  capacity  was 
selling  orchards  and  other  lands  of  the  com- 
pany. He  knew  that  commissions  were  cred- 
ited by  Simpson  on  such  sales,  and  that  pay- 
ments were  being  made  thereon  by  the  treas- 
urer. This  continued  from  September,  1913, 
until  about  February,  1915. 

Tbe  evidence  tending  to  show  that  on 
Clark's  application  (pending  bis  discharge  In 
bankruptcy)  bis  contract  of  employment  was 
made  by  or  through  bis  wife  with  the  com- 
pany did  not  change  the  relation  of  Clark  as 
a  subagent  of  Simpson  to  that  of  a  sales 
agent  of  the  Grand  Bay  Lend  Company. 
The  question  of  agency  must  be  determined 
by  tbe  fact  that  Simpson  had  no  authority 
to  contract  wltb  Clark  for  the  company,  and 
that  bis  only  authority  was  to  employ  Clarfe 
as  his  subagent  and  In  exact  conformity  to 
tbe  written  authority  exhibited  In  the  bill. 

We  shall  not  state  the  account  between  tbe 
parties,  leaving  the  ascertainment  of  tbe 
same  to  tbe  reference.  Tbe  decree  of  tbe  cir- 
cuit court  0n  equity)  Is  reversed.  In  that  It 
was  ordered  that  respondent  be  not  credited 
for  any  commissions  earned  by  Simpson  or 
Clark  upon  any  sales  made  of  lands  desig- 
nated in  the  pleading  and  evidence  as  "list- 
ed lands."  In  other  respects  the  decree  Is 
affirmed. 

Affirmed  In  part,  reversed  In  part,  and  re> 
manded. 

ANDERSON,  C.  7.,  and  McCLELLAN  and 
SOMBRVILLE,  J  J.,  concur. 

On  Rehearing. 

THOMAS,  3.  The  register  will  diarge 
Simpson  with  the  conunlsslons  received  by 
him  on  sales  of  lands  listed  wltb  Grand  Bay 
Land  Company,  and  not  with  the  amount  of 
commissions  paid  Clark  to  make  tbe  sales  for 
that  company.  The  evidence  shows  that 
such  commissions  were  divided  betwe«i 
Simpson  and  Clark. 
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6.  Railroads  ^ss  1 79— Testimony  of  olty  popih 
'latlon  Increasa  Irrolavant  In  aotloR  on  rail* 
road's  subscription  notes. 
In  an  action  atrainat  a  railroad  on  certain 
subscription   notes   signed   by   its  president  to 
indoce  removal  of  a  ated  plant  from  one  point 
to  another,  evidence  to  the  effect  Uiat  the  popu- 
lation of  a   city   had  increased   since   the   re- 
moval of  the  plant,  etc.,   held  irrelevant;  the 
admission  of  such  testimony  not  being  justifi- 
able as  in  support  of  the  pleas  of  ultra  vires 
or  failure  of  consideration. 


1.  Bills  and  notes  «=3|26  —  Reoovery  under 
•Ingle  oount  on  one  note  for  attorney  fata 
for  other  notes  Involved  in  another  count  Im- 
proper. 

Despite  defendant  mailer's  general  obliga- 
tion in  respect  of  attorney's  fees,  it  should  not, 
in  an  action  nnder  a  count  on  a  single  note, 
be  adjudged  liable  for  the  value  of  services  of 
plaintiff  holder's  attorney,  rendered  necessary 
by  issues  raised  on  trial  of  another  oount  de- 
daring  on  all  the  notes. 

2.  Appeal  and  error  «s»237(2)— Irrelevant  an- 
•wer  to  proper  qnestlon  must  be  net  by  no- 
tion to  strtice  or  Inatmotlon. 

If  witnesses  as  to  the  value  of  attomey'a 
services  in  action  on  notes  in  answer  to  proper 
questions  failed  to  discriminate  between  serv- 
ices rendered  in  the  prosecution  of  different 
demands,  the  fact  should  have  been  developed 
by  cross-examination,  and  availed  of  by  motion 
to  exclude,  or  by  special  instructions  to  the 
Jury. 

3.  Bills  and  notes  «=>I28  —  Hoidefs  rtiHrt  to 
vniae  of  attorney's  services  on  former  appeal 
■et  abated  by  faet  Judgment  on  forner  appeal 
affeoted  hy  error. 

Under  stipulation  within  the  note  contract 
"to  pay  cost  of  collecting  this  note,  including 
reasonable  attorney's  fee  for  all  services  ren- 
dered in  any  way  in  any  suit  against  any  matter 
or  indoraer,"  plaintiff  noteholder  could  recover 
value  of  attorney's  services  rendered  on  former 
appeal,  though  defendant  procured  a  reversal, 
plaintiff's  right  to  the  value  of  his  attorney's 
services  not  being  abated  by  the  fact  that  the 
Judgment  was  affected  by  error  going,  not  to 
the  right  itself,  but  to  the  procedure  whereby 
pUdntUF  sought  its  enforcement. 

4.  Appeal  and  error  «s9i050(2)  —  Railroads 
«s>  1 79— Evidence  In  aotlon  on  subscription 
notes  Irrelevant  to  Issnes  and  admission  prej- 
udicial. 

In  an  action  against  a  railroad  on  subscrip- 
tion notes  signed  by  its  president  to  induce  a 
•teel  company  to  remove  its  plant  from  one 
point  to  another,  evidence  tending  to  show 
tliat  the  president  of  defendant  railroad  had 
been  appointed  and  served  on  the  subscription 
committee,  etc.,  held  irrelevant  to  any  issue 
made  by  the  pleadings;  its  admission  being 
prejudicial  to  defendant  railroad. 

5.  Appeal  and  error  «=3 1 053 (2) —Withdrawal 
of  Inadmissible  evidence,  with  Instruction, 
held  not  to  have  cured  error. 

In  an  action  against  a  railroad  on  certain 
•abscription  notes  signed  by  its  president,  with- 
drawal by  counsel  after  dose  of  evidence  of 
certain  irrelevant  testimony,  showing  that  the 
president  of  defendant  railroad  was  one  of  the 
■nbecriptioo  committee,  etc.,  and  instruction  by 
the  court  to  disregard,  held  not  to  have  cured 
the  error  in  its  admission.  | 


7.  Witnesses  «=9344(l)  —  Croaa-examlnatioi 
as  to  whether  witness  had  paid  land  com- 
pany's note  competent  as  affecting  oredlblllty. 

In  an  action  against  a  railroad  on  subscrip- 
tion notes  signed  by  its  president,  who  was 
also  an  officer  of  a  land  company  wliich  had 
subscribed  to  the  fund,  cross-examination  of  de- 
fendant railroad's  president  as  to  whether  he 
bad  paid  the  land  company's  note  for  it  held 
admissible  as  affecting  the  credit  of  the  witness. 

8.  Raiiroaiis  «=»I79  — Testimony  of  raliroad'a 
president  Irrelevant. 

In  an  action  against  a  railroad  on  subscrip- 
tion notes  signed  by  its  president,  testimony  of 
the  president  that  he  had  affixed  both  the  signa- 
ture of  the  railroad  and  of  the  land  company 
to  the  subscription  list  was  inadmissible  as 
irrelevant  to  any  issue. 

9.  Railroads  «=s  1 79— Letter  of  iefendant  rail- 
road Irrelevant. 

In  an  action  against  a  railroad  on  subscrip- 
tion notes  signed  b7  ito  president,  a  letter,  in 
which  defendant  railroad  gave  notice  tixat  it 
would  not  pay  its  subscription  notes  to  wliich 
its  president  had  signed  its  name  without  au- 
thority, etc.,  held  inadmissible  as  not  rdevant 
to  any  issue. 

10.  Witnesses  ^3>383  —  Contradictory  atato* 
meats  oaanot  be  given  In  evidence  aniess  re- 
lating to  material  matters. 

Prerious  contradictory  statements  of  a  wit- 
ness, sworn  or  unsworn,  cannot  be  given  in  eri- 
dence  unless  they  relate  to  some  matter  ma- 
terial to  the  Issue  on  triaL 

11.  Contracts  «=3294  —  Subatantial  perfom- 
anoe  of  oontraot  to  remove  plant  for  subscrip- 
tion necessary. 

Where  a  sted  company  for  a  subacription 
contracted  to  remove  its  plant  from  one  i>oint 
to  another,  the  company's  obligation  would 
have  been  discharged  by  a  subatantial  perform- 
ance of  such  contract,  meaning  in  the  peculiar 
drcumstances  of  the  case  full  performance 
according  to  the  fair  intent  of  the  contract 

12.  Railroads  «s>l79— Dlaaram  of  steel  piaat 
removed  In  accordance  with  subscription  plan 
not  Irrelevant. 

In  an  action  against  a  railroad  on  subscrip- 
tion notes  for  removsl  of  a  steel  plant,  signed 
by  its  president,  diagrams,  showing  the  plant 
nt  the  point  from  which  removed,  superposed 
on  the  diagram  of  the  plant  after  removal,  held 
not  irrelevant  or  immaterial  to  the  issne  wheth- 
er the  sted  company  had  fnOy  and  substantially 
performed  its  contract 
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<3.  Trial  «s»28(2)— Orant  of  viow  dlserttioa* 
ary. 

In  an  action  against  a  railroad  on  snbacrip- 
tion  notei  for  removal  of  a  ateel  plant,  wheth- 
er the  Jury  afaonld  have  been  taken  to  view  the 
plant  at  the  point  to  which  remoTed  rested  in 
the  discretion  of  the  trial  judge;  the  witnesses 
having  described  the  plant  at  such  point 

Appeal  from  Circuit  Court,  Etowah  Ck>an- 
ty;  O.  A.  Steele,  Judge. 

Action  by  T.  S.  Kyle  and  others,  as  trus- 
tees, agaln.st  the  Alabama  City,  Gadsden  & 
Attalia  Railway  Company.  From  Judgment 
for  plaintiffs,  defendant  appeals.  Reversed 
and  remanded. 

The  matter  referred  to  as  occurring  on  page 
114  of  the  transcript  la  as  follows:  Schuler 
being  on  the  stand  as  witness  was  shown  an 
indemnity  agreement  that  waa  signed  by  a 
uumlJer  of  people  guaranteeing  the  subscrip- 
tions of  9150,000  to  the  Southern  Steei  & 
Iron  Company.  Among  the  persons  signing 
was  the  Alabama  City,  Gadsden  &  Attalia 
Railway  Company,  $12,180,  and  Coosa  Land 
Company,  $5,320.  Schuler  was  aslced  if  he 
had  not  written  both  of  the  aiguatures,  and 
was  required  to  answer  that  he  had. 

Goodhue  &  Brindley  and  Dortch  &  Allen, 
all  of  Gadsden,  for  appellant. 

CulU  &  Martin,  W.  J.  Boylcln,  Alto  V.  Lee, 
and  O.  R.  Hood,  all  of  Gadsden,  for  appellees. 

SAYBB,  J.  [1-3]  The  report  of  a  former 
appeal  In  this  cause  may  Ije  seen  in  202  Ala. 
662,  81  South.  64.  On  lU  return  to  the  trial 
court  count  9,  Involving  an  alleged  breach  of 
a  contract,  by  which  appellant  unOertooit  to 
execute  Its  several  notes  in  consideration  of 
the  removal  of  the  Southern  Iron  &  Steel 
Company's  plant  from  Ensley  to  Alabama 
City,  and  involving  a  sum  much  larger  than 
the  Judgment  now  under  consideration,  was 
eliminated  and  the  trial  had  ni>on  count  1  of 
the  complaint  declaring  upon  one  only  of  the 
notes  mentioned  In  count  9.  In  this  note  ap- 
pellant agreed  "to  i>ay  cost  of  collecting  this 
note.  Including  reasonable  attorney's  fee  for 
all  services  rendered  in  any  way  In  any  suit 
against  any  maker  or  Indorser,  or  In  collect- 
ing or  attempting  to  collect,  or  In  securing  or 
attempting  to  secure,  this  debt,  if  this  note 
is  not  paid  at  maturity.  Appellees'  evidence, 
tending,  as  appellant  contends,  to  show  the 
value  of  services  rendered  by  appellees'  at- 
torney on  the  former  trial  and  on  appeal  in 
tills  court,  was  admitted  over  at^>ell  ant's  ob- 
jection. It  must  be  conceded,  we  think,  that, 
notwithstanding  the  general  nature  of  the 
obligation  assumed  In  respect  of  attorney's 
fees,  appellant  should  not.  In  the  action  shown 
by  count  1,  be  adjudged  liable  for  the  value 
of  aervloea  whldi  may  have  been  rendered 
necessary  by  Issues  raised  on  the  trial  of 


count  9;  and  doubtless  the  trial  court  would 
have  so  ruled  had  Its  Judgment  on  that  precise 
question  been  invoked ;  but  tiiere  was  no  such 
invocation,  and  error  cannot  be  declared. 
Some  questions  propounded  by  appellees  were 
aptly  framed  to  elicit  the  competent  and 
relevant  opinions  of  the  witnesses  as  to  the 
value  of  services  rendered  in  and  altout  the 
collection  of  a  note  like  unto  that  described 
In  count  1,  and  if  the  witnesses  failed  to  dis- 
criminate between  services  rendered  In  the 
prosecution  of  the  dUIerent  demands,  that 
fact  should  have  been  developed  by  cross- 
examination  and  availed  of  by  motion  to 
exclude  or  by  special  Instructions  to  the  Jury. 
One  of  the  witnesses,  who  appeared  as  an 
attorney  for  appellant  on  both  trials,  seems 
to  have  made  his  statement  of  the  facts  with- 
out being  interrogated,  and  the  record  shows 
that  appellant  "objected  to  the  statement  of 
the  witness."  He  spoke  of  the  value  of  the 
services  rendered  by  appellees'  attorneys  on 
the  former  trial  without  an  effort  to  discrim- 
inate between  such  services  as  were  necessary 
and  proper  In  the  enforcement  of  the  demand 
set  forth  In  count  1  and  such  as  may  have 
been  occasioned  by  the  effort  to  enforce  the 
larger  and  different  demand  described  In 
count  9.  However,  the  objection  also  failed 
to  discriminate.  Indeed,  It  seems  to  have  l)eeu 
directed  mainly  to  the  proijositlon  that  plain- 
tiff should  not  be  allowed  to  recover  the  value 
of  servlcea  rendered  on  the  former  appeal  In 
which  defendant  had  procured  a  reversal. 
This  broad  proposition  cannot  be  sustained  In 
its  entirety.  So  far  as  concerns  the  claim 
now  in  litigation,  legal  services  rendered  in 
maintaining  it  in  this  court  on  the  former 
appeal  were  well  within  the  stipulation  of 
the  note-contract,  and  in  our  opinion  plain- 
tiff's right  to  the  value  of  such  services  was 
not  abated  by  the  fact  that  the  Judgment  waa 
affected  by  error  which  went,  not  to  the  right 
Itself,  but  to  the  procedure  by  which  plaintiff 
sought  Its  enforcement.  Plaintiff's  claim,  to 
the  extent  of  the  note  and  apart  ttom  the 
Utlgable  Issue  as  to  the  substantial  perform- 
ance of  the  contract  upon  which  the  note 
was  conditioned,  was  meritorious,  was  declar- 
ed upon  in  a  special  count,  a  suit  in  itself, 
unembarrassed  by  the  allegations  of  count  9, 
and  as  to  It  and  the  point  here  under  consid- 
eration defendant  should  have  avoided  oc- 
casion for  the  accrual  of  fees  In  the  trial  and 
appellate  courts  by  confessing  liability. 

[4]  Over  the  consistently  repeated  objec- 
tions and  exceptions  of  the  defendant  appel- 
lees were  allowed  to  introduce  evidence  tend- 
ing to  show  that  E.  T.  Schuler,  president  of 
the  defendant  corporation,  had  been  appoint- 
ed and  had  served  on  a  committee  to  raise 
the  subscription  bonus  of  $150,000  to  induce 
the  Southern  Iron  &  Steel  Company  to  remove 
Its  plant  from  Bnaley  to  Alabama  City — the 
note  In  suit  constitating  a  part  of  the  tnib- 
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scriptlon — that  he  Importuned  a  number  of 
people  in  Gadsden  to  make  subscriptions  to 
the  fund;  that  he  represented  to  them  that 
It  would  be  greatly  to  their  Interest  to  sub- 
scribe ;  that  it  was  up  to  them  to  make  large 
subscriptions ;  that  a  committee  of  the  Cham- 
ber of  Commerce  of  the  city  of  Gadsden 
would  report  whether  the  Southern  Iron  & 
Steel  Company  had  compiled  with  their  con- 
tract, and  more  of  the  same  general  charac- 
ter. The  cause  was  tried  on  several  pleas,  In 
short  by  consent,  and  an  agreement  that  any 
other  legal  defense,  not  requiring  a  plea  veri- 
fied by  oath,  might  be  given  In  evidence,  and 
the  suggesti<xi  In  brief  is  that  the  evidence 
in  question  would  have  been  relevant  and 
material  to  several  possible  defenses.  The 
admission  of  this  evidence  cannot  be  justified 
as  relevant  to  any  Issue  made  by  the  plead- 
ings, nor  does  It  occur  to  us  that  an  Issue 
might  have  been  raised  to  which  this  evidence 
would  have  t>een  relevant,  save,  perhaps,  on 
a  pica  of  non  est  factum,  by  which  we  mean 
a  plea  going  to  the  authority  of  Schuler  to 
sign  the  corporate  name  or  the  fact  that  he 
did  so  sign;  but  it  was  further  agreed  that 
there  should  be  no  such  issue  In  the  case.  So, 
then,  the  court  erred  In  these  rulings;  nor 
do  we  think  it  can  be  afilrmed  with  any 
certainty  that  no  prejudice  resulted.  On  the 
contrary,  the  ^ect  was  to  present  Ute  defend- 
ant to  the  jury  as  seeking  to  avoid  an  obliga- 
tion just  such  as  it  had  been  busy  In  inducing 
its  fellow  dtlzens  of  Gadsden  to  assume.  Its 
strong  tendency  was  to  prejudice  defendant 
in  the  eyes  of  the  jury  and  in  the  absence  of 
countervailing  proof  we  can  only  assume  it 
acted  accordingly.  Maxwell  t.  State,  88  Ala. 
164,  7  South.  824;  Oalbreath  ▼.  Cole,  61  Ala. 
142. 

[S]  But  after  this  evidence  bad  rested  In 
the  mind  of  the  jury  for  what  must  have  been 
a  long  time  and,  tp  quote  the  bill  of  excep- 
tions— 

"after  the  testimony  had  dosed,  counsel  for 
plaintiif  made  the  following  statement  to  the 
court:  'We  withdraw  all  the  testimony  show- 
ing that  Mr.  Schnler  was  a  member  of  the  Con- 
merical  Club  of  Gadsden,  or  of  the  Chamber  of 
Commerce,  also  the  evidence  that  was  offered 
(bowing  that  he  went  around  with  the  commit- 
tee soliciting  subscriptions.  Also  we  withdraw 
the  evidence  to  the  effect  that  a  committee  was 
appointed  by  the  Chamber  of  Commerce  for 
the  purpose  of  ascertaining  if  the  steel  com- 
pany had  complied  with  its  contract  in  remov- 
ing the  wire  and  rod  mill  to  Alabama  City.  We 
withdraw  these  several  batches  of  evidence  to 
clear  the  case  of  those  questions  as  to  some  of 
wliich  our  friends  have  made  so  much  noise.' " 

Whereupon  counsel  tor  defendant  moved 
that  the  case  be  withdrawn  from  the  jury 
"after  this  testimony  has  been  in  and  had  its 
effect  upon  the  jury,"  which  motion  the  court 
overruled,  saying: 

"Gentlemen  of  the  jury,  you  remember  the 
testimony  with  reference  to  the  committee  ap- 
87  SO.-18 


pointed  by  the  Cliamher  of  Commerce,  and  the 
investigation  made  by  that  committee,  and  that 
there  was  a  report  made  by  that  committee, 
and  also  the  testimony  tending  to  show  that 
Mr.  Schuler  solicited  contributions  towards  the 
$100,000  raised  by  this  committee.  All  the  evi- 
dence with  reference  to  those  subjects  is  with- 
drawn, and  you  will  not  consider  it  in  your 
deliberations  when  yon  get  to  your  jury  room 
for  any  purpose.  As  much  as  you  can,  forget 
that  sort  of  evidence  was  offered  in  the  ease." 

This  court  lias  always  regarded  with  cau- 
tion the  practice  of  admitting  Illegal  evidence 
and  afterwards  excluding  it  (Green  v.  State, 
96  Ala.  32,  11  South.  478),  though  reversals 
have  been  denied  on  that  account  where  the 
trial  court  has,  as  far  as  practicable,  removed 
the  .unfavorable  impression  of  such  illegally 
admitted  evidence  by  instructing  the  jury  to 
disregard  it  altogether.  Jordan  v.  State,  79 
Ala.  12.  Of  the  errors  committed  in  this  case 
we  observe:  That  the  withdrawal  was  grudg- 
ingly made,  as  If  Induced  by  the  clamor  of 
counsel  rather  than  as  a  confession  of  error ; 
that  the  court  seemed  to  recognize  the  Im- 
practicability of  removing  altogether  any  un- 
favorable impression  the  erroneously  admit- 
ted evidence  may  have  made;  and  that  nei- 
ther the  withdrawal  nor  the  Instruction  was 
as  comprehensive  as  was  the  aggregate  of 
errors  of  which  defendant  complained.  We 
would  feel  no  certainty  or  safety  in  holding 
that  there  was  an  adequate  correction  of  the 
errors  involved,  and  our  condusion  therefore 
is  that  the  judgment  must  l>e  reversed  on 
account  of  the  strong  impression  which  was 
probably  made  on  the  jury  by  the  accumulat- 
ed errors  on  this  point  Watson  v.  Adams, 
187  Ala.  490,  65  South.  528,  Ann.  Cas.  1916E, 
566;  Throckmorton  v.  Holt,  180  U.  S.  552, 
21  Sup.  Ct.  474,  46  L.  Ed.  663. 

[I]  Evidence  to  the  effect  that  the  popula- 
tion of  Gadsden  had  increased  since  the  re- 
moval of  the  steel  plant,  that  travel  on  the 
defendant's  car  line  had  increased,  that  the 
use  of  electric  lights  had  increased,  that  de- 
fendant operated  more  cars,  and  that  at  times 
the  cars  were  crowded,  was  all  Irrelevant  Its 
admission  cannot  be  justified  as  in  support 
of  the  plea  of  ultra  vires.  It  may  be  assumed 
that  defendant's  purpose  in  the  execution  of 
the  note  In  suit  was  to  Increase  its  earnings 
by  bringing  about  the  results  here  offered  in 
evidence,  and  upon  the  former  appeal  it  was 
held  that  such  an  engagement  was  within  the 
corporate  power  of  the  defendant;  but  the 
fact  that  such  results  did  follow  tended  no 
more  to  prove  corporate  power  than  results 
of  a  contrary  sort  would  have  tended  to  prove 
the  absence  of  the  power  in  question. 

Nor  did  this  evidence  tend  to  sustain  either 
of  the  pleas  of  failure  of  consideration,  as 
those  pleas  were  given  shape  and  complexion 
by  the  undisputed  contract  shown  In  evidence. 
A  favorable  effect  upon  the  volume  and  profit 
of  defendant's  business,  it  may  be  assumed, 
was  anticipated  aa  the  ultimate  result  of  tha 
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•teel  company's  engagement,  but  that  engage- 
ment, and  not  nltlmate  results,  was  what  de- 
fendant bargained  for.  It  appeared  very 
clearly  as  the  result  of  all  the  evid^ice  that 
the  sole  consideration  for  the  note  In  suit 
■was  the  steel  company's  promise  to  remove 
Its  entire  rod  and  wire  mill  from  Ensley,  to 
reconstruct  the  same  upon  an  enlarged  scale 
at  Alabama  City,  and  put  it  into  operation, 
and  the  only  Utigable  issue  was  whether  the 
steel  company  had  substantially  performed 
Its  contract  However,  error  cannot  be  af- 
firmed of  the  ruling  here  at  issue  for  the  rea- 
^n  that  these  pleas  were  pleaded  in  short  by 
consent,  and  at  the  time  of  these  rulings  the 
court  was  not  in  a  position  to  say  that  de- 
fendant's pleas  might  not  in  the  evidence  be 
so  presented  as  to  make  proof  of  these  fhcts 
admissible. 

[7]  The  witness  Schuler  was  president  of 
the  defendant  corporation.  He  was  also  an 
(Meet  of  the  Coosa  Land  Company,  and  that 
company  had  also  subscribed  to  the  fund  to 
Induce  the  removal  of  the  steel,  or  rod  and 
wire,  plant  The  witness,  by  his  testimony, 
had  attempted  to  establish  a  partial  failure 
of  the  condderation  for  the  note  in  suit,  in 
that,  to  state  its  general  effect,  the  entire 
plant  had  not  been  removed,  and  that  he  had 
all  along  been  aware  of  that  fact  On  cross- 
examination  he  was  required  to  answer 
whether  he  had  paid  the  Coosa  Land  Com- 
pany's note  for  It  We  derogate  nothing 
from  the  rule  stated  In  Blcketts  v.  Birming- 
ham Ry.  Co.,  85  Ala.  600,  8  South.  353; 
Bessemer  Co.  v.  Doak,  152  Ala.  166,  44  South. 
627, 12  L.  R.  A.  (N.  S.)  389,  when  we  hold  that 
this  que8ti<m  was  admissible  and  competent 
as  affecting  the  credit  of  the  witness.  In  the 
brief  It  Is  suggested  that  the  contracts  dif- 
fered, and  hence  that  the  witness'  payment  of 
the  Coosa  Land  Company's  subscription  had 
ilo  tendency  to  reflect  upon  the  witness*  state- 
ment as  to  the  contract  in  dispute.  The  de- 
fendant in  the  case,  at  bar  did  expressly 
stipulate  for  a  removal  of  the  entire  rod  and 
wire  plant,  and  it  seems  that  other  subscrip- 
tion contracts  were  not  so  specific;  but  there 
can  be  no  doubt  that  they  all  meant  the  same 
thing,  and  that  a  substantial  performance 
did  accomplish,  or  would  have  accomplished, 
the  object  the  parties  had  in  view  (Tewman 
V.  Ogden  Bros.,  143  Ala.  351,  42  South.  102, 
5  Ann.  Cas.  265),  and  so  would  have  discharg- 
ed the  obligation  of  the  steel  company  (Alex- 
ander T.  Smith,  8  Ala.  App.  501,  67  South. 
104). 

I^S]  We  do  not  see  that  the  testimony  re- 
quired of  the  witness  Schuler  in  reference  to 
the  "Indemnity  agreement,"  set  out  on  page 
114  of  the  transcript,  was  relevant  to  any 
issue  In  the  cause. 

[I]  So  of  the  letter  in  which  defendant 
gave  notice  that  it  would  not  pay  its  subscrip- 
tion notes,  "to  which  the  company's  name  was 
signed  by  him  [E.  T.  Schuler]  without  author- 


Ity,  unless  some  reascmable  settlement  Is 
made  of  the  account  of  our  [defendant]  com- 
pany against  the  Southern  Steel  Company 
for  current  furnished  for  light  and  power." 
Defendant's  failure  to  place  its  refusal  to 
pay  on  the  ground  that  the  steel  company  had 
not  performed  Its  contract  In  its  entirety 
afforded  no  ground  for  an  inference  that  no 
such  ground  existed  at  the  time  of  the  trial, 
for  the  reason  that,  when  the  letter  was 
written,  the  steel  company,  under  its  contract, 
still  had  time  within  whidi  to  remove  Its 
plant 

[1 0]  At  the  first  trial  defendant  had  filed  a 
plea  of  non  est  factum,  verified  by  oath.  The 
trial  under  review  was  affected  by  an  agree- 
ment la  writing  stipulating.  Inter  alia,  as 
follows: 

"It  is  also  agreed  between  the  parties  that 
B.  T.  Schuler,  as  vice  president  of  the  defend- 
ant corporation,  had  the  authority  of  said  de- 
fendant  corporation  to  make,  execute,  and  de- 
liver the  note  sued  on,  and  the  contract  con- 
stitating  the  consideration  of  the  said  note,  and 
that  his  authority  being  hereby  admitted,  that 
question  shall  not  constitute  an  issue  in  this 
case." 

Plaintiffs  were  allowed,  first,  to  draw  out 
tram  the  witness  Schuler  on  cross-examina- 
tion the  fact  that  he  had  sworn  to  the  plea, 
and,  second,  that  he  had  signed  the  note  In 
suit  This  was  error.  It  has  been  uniformly 
held  that  previous  contradictory  statemmts, 
sworn  or  unsworn,  cannot  be  given  in  evidence 
unless  they  relate  to  some  matter  material  to 
the  issue  on  trial.  Stetnhardt  v.  Bell,  80 
Ala.  208;  Bumey  v.  Torrey,  100  Ala.  167, 
14  South.  686,  46  Am.  St  Rep.  33 ;  Crawford 
v.  State,  112  Ala.  1,  21  South.  214;  Barfield 
V.  Evans,  187  Ala.  578,  65  South.  928.  The 
requirement  of  rdevancy  In  such  case  is  an 
administrative  requirement,  a  rule  of  conven- 
ience the  value  of  which  may  be  Illustrated 
by  the  reflection  that  by  the  admission  of 
this  testimony  the  court  and  Jury  may  have 
been  drawn  off  into  the  consideration  of  much 
evidence  as  to  the  circumstances  under  whidx 
the  witness  had  made  oath  to  the  plea.  The 
agreement  had  eliminated  the  Issue  to  which 
this  testimony  would  have  been  relevant  as 
completely  as  If  it  had  never  been  conceived, 
and  to  iwrmlt  a  cross-examination  as  to  it 
merely  for  the  purpose  of  laying  a  foundation 
for  Impeaching  the  witness  would  divest  the 
rule  of  its  utility.  5  Chamb.  Ifod.  Sv.  | 
8756. 

[11]  Speaking  to  the  point  raised  by  the 
admission  of  the  letter  in  which  defendant 
gave  notice  that  it  would  not  pay  its  sub- 
scription notes,  we  indicated  an  opinion,  cit- 
ing authorities,  which  npbolds  the  trial  court 
In  diarging  the  Jury  that  the  steel  company's 
obligation  waa^  or  would  have  been,  discharg- 
ed by  a  substantial  performance  of  Its  con- 
tract to  remove  its  plant,  meaning,  in  the 
peculiar  drcnmstances  of  this  case  at  Isast, 
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fall  performance  according  to  the  fair  Intent 
of  tbe  contract.  Hartsell  v.  Turner,  196 
Ala.  299.  71  South.  658. 

[12]  The  wltnees  Forsythe  testified  to  the 
substantial  accuracy  of  the  diagram  showing 
the  plant  at  EInsley  superposed  upon  a  dia- 
gram of  the  plant  after  removal  to  Alabama 
City,  and  it  cannot  be  said  that  tliis  diagram 
was  Irrelevant  or  immaterial  to  the  issue 
whether  the  steel  company  had  fully  and  sub- 
stantially performed  Its  contract.  There  was 
therefore  no  error  in  Its  admission.  So,  too, 
In  respect  to  the  Inventory  admitted  over 
defendant's  objection. 

We  think  the  trial  court  correctly  interpret- 
ed the  contract  as  providing  for  the  removal 
of  the  plant  from  Ensley  to  Alabama  City 
within  a  reasonable  time,  and  properly  sub- 
mitted that  question  to  the  Jury. 

[13]  Whether  the  Jury  sborold  hie  tal^en  to 
a  view  of  the  plant  at  Alabama  City  rested 
in  the  discretion  of  the  trial  Judge.  Witness- 
ee  had  described  the  plant  at  Alabama  City, 
and  It  was  competent  to  have  the  Jury  test 
their  statements  by  a  view  of  the  plant,  and 
this  is  true  though  the  only  real  contest 
between  the  parties  was  as  to  the  steel  com- 
pany's removal  of  the  plant  according  to 
contract,  and  though,  as  to  that,  an  Inspection 
of  the  plant  at  Alabama  City  without  an 
opportunity  of  comparison  with  the  plant  at 
Bnsley  was  of  negligible  value. 

For  the  errors  shown  In  the  admission  of 
eyldence,  the  Judgment  Is  reversed ;  the  cause 
Is  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  OABJDNER  and 
BROWN,  JJ.,  concur. 


(KM  Ala.  tm 

ALABAMA  CITY,  Q.  fc  A.  RY.  CO.  V.  AVE- 
NUE BANK  &  TRUST  CO.    (7  DIv.  36.) 

(Supreme  Conrt  of  Alabama.    Oct  28,  1920.) 

1.  Appeal  and  error  «=3lOS0(2)  —  Railroads 
^=3179  —  Testimony  of  dty  population  In- 
crease Irrelevant  in  action  on  railroad's  snk- 
scrlptlon  notes,  and  prejudlolal. 

In  an  action  against  a  railroad  on  a  sub- 
scription note  signed  by  its  president  to  in- 
duce removal  of  a  steel  plant  from  one  point 
to  another,  evidence  as  to  an  increase  in  popu- 
lation of  a  city  since  removal  of  the  plant,  etc., 
■,%tiUl  irrelevant  and  prejudicial;  tbe  admission 
of  such  testimony  not  being  jnstifiatde  as  in 
support  of  the  pleas  of  nltra  vires  or  failure 
of  consideration. 

2.  Pleading  4=9101— Plea  In  notion  on  not*  not 
is  abatonient  bat  In  bar. 

In  an  action  against  a  raOroad  company  on 
•  subscription  note  signed  by  its  president  to 
procure  removal  of  a  steel  plant  from  one  point 
to  another,  plea  setting  up  indorsement  of  the 
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note  in  blank  by  trustees  to  plaintlif  bank  with- 
out actual  payment  of  consideration,  and  that 
after  tbe  note  fell  due  plaintiff  bank  charged 
the  same  back  to  the  trustees  in  satisfaction 
of  deposit,  and  delivered  the  note  to  them,  etc., 
held,  not  a  plea  in  abatement,  but  one  in  bar  of 
plaintiff*  B  right  of  recovery. 

Appeal  from  Circuit  Court,  Etowah  Coun- 
ty;  O.  A  Steel,  Judge. 

Action  by  the  Avenue  Bank  &  Trust  Com- 
pany against  the  Alabama  City,  Gadsden  & 
Attalla  Railway  Company.  From  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and   remanded. 

This  cause  was  tried  upon  count  2  which 
declared  on  a  promissory  note  executed  by 
the  defendant,  payable  to  Kyle  and  BoUiugs- 
.worth,  trustees,  which  note  was  payable  at 
the  First  National  Bank  of  Gadsden  within 
12  months  after  date,  and  was,  for  valuable 
consideration,  transferred  in  .blank  by  said 
Kyle  and  Hollingsworth  to  plaintiff  before 
its  maturity.  The  defendant  pleaded  the 
general  issue,  want  of  consideration  and  fail- 
ure of  consideration,  nltra  vires,  and  by  con- 
sent of  counsel  any  other  plea  in  bar  not  re- 
quired to  be  sworn  to.  Upon  submission  of 
tbe  cause  to  tbe  jury,  there  was  verdict  for 
the  plaintiff,  and  from  the  Judgm«it  rendered 
thereon  the  defendant  prosecutes  this  appeal. 

Defendant  also  filed  several  special  pleas, 
among  them,  plea  16,  which  was  duly  sworn 
to,  and  is  as  follows : 

"And  for  further  plea  on  this  behalf  to  the 
plaintiff's  complaint,  as  amended,  the  defend- 
ant says  that  T.  S.  Kyle  and  E.  T.  Hollings- 
worth, trustees,  indorsed  the  note  sued  on  in 
blank,  and  delivered  the  same  to  the  plaintiff, 
and  iiie  plaintiff  gave  the  said  Kyle  and  Hol- 
lingsworth credit  (or  the  said  note  as  a  deposit, 
but  did  not  pay  over  any  of  the  consideration 
to  thesn,  and  after  the  said  note  fell  due  the 
plaintiff  charged  the  same  back  to  the  said 
Kyle  and  Hollingsworth  In  satisfaction  of  said 
deposit,  and  delivered  said  note  to  the  said  Kyle 
and  Hollingsworth,  and  plaintiff  had  no  inter- 
est in  the  note  at  the  time  of  the  bringing  of 
the  suit;  it  having  prior  to  the  time  charged 
the  same  to  the  account  of  the  said  Kyle  and 
Hollingsworth  and  delivered  tbe  said  note  to 
them.*' 

Plaintiff  made  a  motion  to  strike  this  plea 
upon  the  ground  that  it  was  a  plea  In  abate- 
ment, and  had  not  been  filed  In  time.  The 
motion  to  strike  was  sustained. 

Goodhue  &  Brindley,  Dortch  &  Allen  and 
Disque  &  Disque,  all  of  Gadsden,  for  appel- 
lant 

P.  E.  Culll,  W.  J.  Boykln,  and  O.  R.  Hood, 
all  of  Gadsden,  for  appellee. 

GARDNER,  J.  This  is  a  companion  case 
to  that  of  Alabama  City,  Gadsden  &  Attalla 
Railway  Co.  v.  Kyle  &  Hollingsworth,  Trus- 
tees, 87  South.  191,  and  this  day  decided. 
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The  note  sued  on  In  this  case  was  execut- 
ed by  the  appellant  In  performance  of  the 
same  contract,  and  grew  out  of  the  same 
transaction  InTolved  In  the  Kyle  &  Hollings- 
worth  Case,  supra,  which  latter  case  has  pre- 
Tiously  been  before  'this  court,  and  is  found 
reported  as  Alabama  City,  Gadsden  &  Attalla 
Ry.  Co.  V.  Kyle,  202  Ala.  552,  81  South.  54. 
A  full  understanding  of  the  transaction  re- 
sulting In  the  execution  of  the  note  In  the  in- 
stant case  may  therefore  be  had  by  refer- 
ence to  the  statement  of  the  case  found  In  re- 
port abore  referred  to,  and  need  not  be  here 
repeated. 

[1]  In  the  case  of  Alabama  City,  Oadsden 
&  Attalla  Ry.  Co.  t.  Kyle  &  Holllngsworth, 
Trustees,  mentioned  above,  and  this  day  de- 
cided. It  was  held  that  the  evidence  offered 
by  the  plaintiff  as  to  the  Increase  in  popula- 
tion at  Oadsden  since  the  remoral  of  the 
steel  plant,  as  well  as  the  increase  in  travel 
on  defendant's  car  line  and  the  use  of  its 
electric  lights,  was  irrelevant,  and  should 
not  have  been  admitted.  What  is  said  as  to 
the  ndmisslbllity  of  this  testimony  is  entire- 
ly applicable  to  the  instant  case,  where  prac- 
tically the  same  evidence  is  offered  'over  the 
repeated  objections  of  the  defendant.  We 
Oilnk  there  can  be  little  doubt  of  its  preju- 
dicial nature,  and  that  its  admission  con- 
stitutes reversible  error.  The  concluding 
observation  of  this  court  in  the  Kyle  &  Hol- 
llngsworth Case,  supra,  to  the  effect  that  re- 
versal could  not  be  rested  upon  that  ruling 
for  the  reason  at  the  time  the  rulings  were 
made  the  court  was  not  In  a  position  to  say 
that  defendant's  pleas  might  not,  on  the  evi- 
dence be  so  presented  as  to  make  proof  of 
these  facts  adnrlssible,  is  without  appllcatimi 
to  the  Instant  case,  for  the  reason  that  this 
evidence  was  offered  by  the  plaintiff  near  the 
close  of  the  trial  of  the  cause,  and  in  rebut- 
tal, and  at  a  time  when  the  Issues  were  very 
clearly  formed  and  understood  by  the  court. 
Upon  the  record  in  this  case,  therefore,  the 
evidence  was  clearly  inadmissible,  and  no 
reason  appears  why  a  reversal  should  not 
result. 

The  other  questions  which  are  common  to 
this  case,  and  considered  in  the  Kyle  &  Hol- 
llngsworth Case,  supra,  are  there  sufficiently 
treated,  and  need  no  further  consideration 
here. 

[2]  It  is  insisted  by  counsel  for  appellant 
that  error  was  also  committed  by  the  court 
in  striking  plea  15,  which  appears  in  the 
statement  of  the  case.  The  plea  was  stricken 
on  the  theory  that  it  was  a  plea  in  abate- 
ment, and  came  too  late.  Such,  however,  is 
not  the  plea.  It  sets  up  the  indorsement  of 
the  note  in  blank  by  Kyle  and  HolUngs;worth, 
trustees,  to  tl)e  plaintiff — the  latter  giving 
them  credit  for  the  note  as  a  deposit,  but  no 
actual  payment  of  consideration — and  that 
after  the  same  fell  due  the  plaintiff  charged 


the  same  back  to  Kyle  and  Holllngsworth  in 
satisfaction  of  the  deposit,  and  delivered  the 
note  to  them,  concluding  as  follows : 

"And  plaintiff  had  no  interest  in  the  note  at 
the  time  of  the  bringing  of  the  salt;  it  having 
prior  to  the  time  charged  the  same  to  the  said 
Kyle  and  Hollingawortb,  and  delivered  the  note 
to  them." 

The  note,  being  Indorsed  in  blank,  was  ne- 
gotiable by  delivery,  and  the  facts  set  up  in 
this  plea  disclose  therefore  that  at  the  time 
of  the  commencement  of  this  suit  the  i^intUf 
was  neither  the  beneficial  owner  thereof,  nor 
In  fact  had  any  title  thereto.  Under  the 
averments  of  this  plea,  therefore,  plaintiff 
was  without  any  interest  In  the  subject-mat- 
ter of  this  suit  at  the  time  the  same  was 
brought,  and  the  plea  was  not  one  in  abate- 
ment, but  a  plea  in  bar  of  plalntlfTs  right  of 
recovery.  Martin  v.  Powell,  200  Ala.  46,  76 
South.  858;  31  Cya  169;  1  Corp.  Jur.  28;  2 
Bouvler's  Law  Diet  (16th  Ed.)  418. 

Nor  can  it  be  contended  that  the  defend- 
ant received  the  benefit  of  this  plea  In  proof 
which  was  admitted,  as  the  testimony  offered 
by  the  defendaint  tending  in  supi>ort  thereof 
was  rejected  by  the  court. 

The  Judgment  \b  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

ANDERSON,  0.  J.,  end  8AYBB  and 
BROWN,  JJ.,  concur. 


cm  Ala.  6M) 
ELLARD  V.  GOODALL.     (2  DIv.  728.) 

(Supreme  Court  of  Alabama.    Nov.  18,  1920.) 

1.  Appeal  and  error  «=>843(l),  1027— Appel- 
lant cannot  complain  of  errors  as  to  oonat 
he  reoovered  oa  except  as  to  amount. 

In  an  action  in  trespass  and  trover  and 
(or  the  statutory  penalty  for  cutting  trees,  a 
verdict  for  plaintiff  for  $2.50,  being  less  than 
the  statutory  penalty  for  one  tree,  could  only 
b«  referred  to  the  other  counts,  and  plaintiff 
could  only  complain  of  error  affecting  his  right 
to  recover  under  the  statutory  counts  or  the 
amount  of  recovery  under  the  other  counts. 

2.  Traapais  <s=945(6)— Trover  aid  eoaversloa 
4=338— Evldenoe  that  trees  cut  by  timber 
grantee  were  used  on  tha  laatf  held  admis- 
sible. 

In  an  action  in  trespass  and  trover  and  for 
the  statutory  penalty  for  cutting  trees,  evidence 
that  they  were  not  removed  from  plaintiff's 
land,  but  were  used  in  eonstrncting  a  causeway 
the  construction  of  which  was  authorized  by 
a  timber  deed,  was  admissible  on  the  question 
of  conversion  and  as  bearing  on  the  amount 
of  damages,  and,  under  the  trespass  counts,  to 
negative  or  mitigate  the  damages  to  the  free- 
hold. 
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3.  Appeal  and  error  «s»  1 033 (3) —Plaintiff  not 
entitled  to  complain  that  conrt  limited  de- 
fendant's evidence. 

In  trespass  and  trover  and  for  the  statu- 
toi7  penalty  for  catting  trees,  vhere  evidence 
offered  by  defendant  was  admissible  on  the 
question  of  conversion  and  under  the  count 
for  trespass,  plaintiff  could  not  complain  that 
the  court  confined  it  to  the  counts  for  coDver- 
^on. 

4.  Evidence  «s»47 1  (5)— Testimony  that  defend- 
ant's agent  said  plaintiff  would  object  to  cut- 
ting of  trees  properly  exdaded  as  opinion. 

In  an  action  for  cutting  trees,  testimony 
that  defendant's  agent  told  the  workmen  that 
plaintiff  would  "raise  sand"  about  the  cuttidg 
«f  the  trees,  but  to  go  ahead  and  cut  them, 
was  properly  exdnded,  as  this  was  a  mere 
opinion  of  the  agent  unaccompanied  by  any 
facts  or  declarations  explaining  or  elnddat* 
ing  it. 

5.  Appeal  and  error  «=»I056(4)— Exclusion  of 
avldenoe  harmless  where  verdict  Involves  find- 
ing for  oonplalning  party  as  to  particular 
fast 

In  an  action  for  cutting  trees,  if  testimony 
that  defendant's  agent  told  the  workmen  that 
plaintiff  would  "raise  sand"  about  the  cutting 
was  admissible  as  showing  his  consciousness  or 
appreciation  of  the  fact  that  plaintiff  had  not 
consented  to  the  cutting  or  had  objected  or 
would  object,  its  exclusion  was  harmless,  where 
the  jury  found  in  his  favor  for  a  small  amount 
of  damages,  thoa  in  effect  finding  that  he  had 
not  consented. 

6.  Trespass  «s»45 (6)— Statement  of  defend- 
ant's agent  that  plaintiff  wonid  object  to  cut- 
ting of  trees  Immaterial. 

In  an  action  in  trespass  and  trover  and  for 
the  statutory  penalty  for  cutting  trees,  evi- 
dence that  defendant's  agent  said  plaintiff 
would  "raise  sand"  about  the  cutting  was  im- 
material on  the  question  of  defendant's  liability 
for  the  statutory  penalty. 

7.  Trespass  <£=>63— Cntting  of  troes  does  not 
Jmtify  statutory  penalty  If  not  knowingly 
and  willfully  done. 

If  a  grantee  of  timber  in  catting  under- 
■ised  trees  for  the  construction  of  a  roadway 
authorized  by  the  deed  did  not  act  knowingly 
and  willfully,  but  under  the  honest  belief  that 
he  had  a  right  to  cut  them  under  the  deed,  he 
was  not  liable  for  the  statutory  penalty  nn- 
der  Code  1907,  |  6035,  though  they  were  cut 
without  plaintiff's  consent  and  under  drcnm- 
atances  rendering  defendant  liable  for  punitive 
damages. 

8.  Trespass  «=945(6)— Timber  dead  held  ad« 
■Isslble  as  bearing  on  motive  and  liability  for 
Mnitlve  damages. 

In  an  action  against  a  grantee  of  timber 
in  trespass  and  trover  and  for  the  statutory 
penalty  for  catting  andersized  trees  in  the  con- 
struction of  a  roadway  authorized  by  the  deed, 
though  the  deed  did  not  authorize  the  cutting, 
it  was  admissible  as  bearing  on  the  motive  and 
intent  with  which  the  trees  were  cut  and  on 
the  question  whether  the  catting  wae  an  ag- 


lOT 

ordinary,   trespass 


gravated,  rather  than  as 
carrying  punitive  dunages. 

9.  Trial  e=>2S6 (7)— Instruction  as  to  oonsont 
to  cutting  of  trees  not  negativing  withdrawal 
not  reversible  error  in  absence  of  request 

In  an  action  for  cutting  trees,  an  instrje- 
tion  to  find  for  defendant  if  plaintiff  consent- 
ed, if  misleading  because  not  negativing  plain- 
tiff's subsequent  withdrawal  of  his  consent,  was 
not  reversible  error,  as  the  misleading  effect 
could  have  been  removed  by  a  counter  explana- 
tory charge. 

10.  Appeal  and  error  «=>i068( I)— Instruction 
to  find  for  defendant  on  specified  hypothesis 
harmless  where  Jury  found  for  plaintiff, 
though  for  Insufficient  amount. 

In  an  action  for  cutting  trees,  an  instruc- 
tion to  find  for  defendant  if  plaintiff  consented 
to  the  catting,  if  erroneous,  was  harmless, 
where  the  Jury  found  for  plaintiff,  thus  finding 
that  he  did  not  consent,  though  awarding  dam- 
ages unsatisfactory  to  plaintiff. 

ii.  Trial  «s»l94(  10)— Instruction  to  find  for 
plaintiff  If  defendant  out  trees  without  plain- 
tiff's oonsont  held  to  Invade  provinca  of 
Jniy. 

In  an  action  against  a  grantee  of  timber  in 
trespass  and  trover  and  for  the  statutory  pen- 
alty for  cutting  trees,  instructions  in  effect  to 
find  for  plaintiff  if  defendant  cut  the  trees  with- 
out plaintiff's  consent  were  properly  refused  as 
invading  the  province  of  the  jury  with  respect 
to  the  statutory  penalty,  where  the  Jury  might 
have  found  tliat  the  trees  were  cut  under  the 
honest  belief  that  defendant  had  a  right  to  cut 
them. 

12.  Trespass  9=>68(2)  — .  Instrnotlon  properly 
refused  as  meaningless. 

In  an  action  in  trespass  and  trover  and 
for  the  statutory  penalty  for  cutting  trees,  an 
instruction,  "If  you  believe  the  evidence  in  this 
case,  that  the  plaintiff  did  not  consent  to  the 
cuttbig  of  any  pine  trees  under  12  inches  in 
diameter  at  the  ground  that  may  have  been 
cut  from  said  land,  if  any,  in  1017,"  was  prop- 
erly refused  as  involved  and  meaningless. 

13.  Appeal  and  error  «=3l068(5)— Refusal  of 
afllrmative  Instruotlon  that  plaintiff  did  not 
consent  to  cutting  of  treae  harmless  where 
Jury  so  found. 

In  an  action  for  cutting  trees,  the  refusal 
of  an  affirmative  instruction  that  there  was 
no  consent  to  the  cutting,  if  erroneous,  was 
harmless,  where  the  jury  found  for  plaintiff 
for  a  small  amount  of  damages,  thus  finding 
that  there  was  no  consent. 

Appeal  from  Clrcait  Court,  Perry  Ooon- 
ty;  B.  H.  MUler,  Judge. 

Action  by  D.  H.  ESlard  against  Thomas 
Goodall  for  the  statutory  penalty  for  cutting 
247  pine  trees  In  trover  for  the  conversion  of 
the  same  and  In  tresisasB.  Judgment  for 
plaintiff  In  an  Inanfiteient  aam,  and  he  ap- 
peals.   Affirmed. 

The  timber  contract  and  the  pleading,  to- 
gether with  the  evidence,  will  be  found  la 
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former  r^wrt  of  thla  cobr.  203  Ala.  478,  83 
South.  668.  Tbe  otber  facts  snfflciently  ap- 
pear from  the  opinion,  with  the  following  ex- 
ceptions: The  remarks  of  John  Watts  were 
sought  to  be  proven  by  plaintiff  by  the  wit- 
ness Ves  Holbron  to  the  efTect  that  at  the 
time  of  the  cutting  of  some  of  the  pine  sap- 
lings some  of  the  men  said,  "Ziet'e  not  cut 
these  trees,  boys,"  and  that  John  Watts,  the 
woods  boss  of  the  defendant,  said,  "Oo  ahead, 
boys,  and  cut  it;  he  will  raise  sand  about 
them,  but  go  ahead  and  cut  them."  The  fol- 
lowing Charges  were  glren  for  the  defendant: 

(4)  If  you  believe  from  the  evidence  that  D. 
H.  EUard  consented  for  the  defendant,  Thomas 
Goodall,  or  his  employees,  to  cut  the  pine  sap- 
lings or  trees,  to  be  used  in  malcing  tbe  cross- 
way  over  the  swamp,  then  your  verdict  must 
be  for  the  defendant. 

(6)  A  duplicate  of  4. 

The  following  charges  were  refused  to  the 
plaintiff: 

(4)  If  you  are  reasonably  satisfied  from  the 
evidence  that  Ooodall,  Us  servants  or  agents 
cut  any  pine  trees  under  12  inches  in  diameter 
at  the  ground  on  any  part  of  the  plaintiff's 
land  and  outside  of  any  right  of  way  used  or 
made  thereon  by  the  defendant,  it  would  be 
your  duty  to  retnm  a  verdict  for  the  plain- 
tiff for  |10  for  each  tree  so  cut,  if  any  were 
so  cut,  unless  you  are  reasonably  satisfied  from 
the  testimony  in  the  case  that  plaintiff  con- 
sented for  them  to  be  cnt. 

(11)  If  yon  are  reasonably  satisfied  from 
tbe  evidence  that  in  July,  1916,  Ellard  told 
Watts  in  the  presence  of  Mrs.  Bllard  not  to 
cnt  any  pine  trees  under  12  inches  in  diameter 
at  the  ground,  and  that  in  1917  Ooodall's  em- 
ployees cut  from  EUard's  land  121  pine  trees 
less  than  12  inches  in  diameter  at  the  ground 
outside  of  any  road  or  right  of  way  made  or 
Dsed  by  Ooodall,  yon  should  return  a  verdict 
for  the  plaintifF,  not  less  than  $1,210,  with 
the  interest  thereon  from  the  date  of  the  cut- 
ting of  such  trees,  if  any  such  trees  were  cut. 

(12)  If  you  believe  the  evidence  in  this  case, 
that  the  plaintiff  did  not  consent  to  the  cut- 
ting of  any  pine  trees  nnder  12  inches  in 
diameter  at  the  ground  tliat  may  have  been 
cut  from  sidd  land,  if  any,  in  1917. 

R.  B.  Erlns,  of  Greensboro,  J.  T.  Fuller,  of 
Centerville,  and  A.  W.  Stewart,  of  Marlon, 
for  appellant. 

Lavender  &  Thompson,  of  Oentervllle^  for 
appellee. 

ANDERSON,  C.  J.  This  Is  the  second  ap- 
peal in  this  cause,  and  the  timber  ctmtract 
was  construed  and  most  of  the  legal  questions 
settled  in  the  first  opinion.  206  Ala.  476,  83 
South.  669. 

Upon  the  second  trial  the  gum  trees  or  8ax>- 
Ungs  were  eliminated,  and  the  plaintlfrs 
dalm  for  a  recovery  was  confined  to  the  pine 
sapUngB  cat  by  the  defendant  under  the  size 
covered  in  the  sale  contract  and  not  located 
within  the  bounds  of  the  risht  of  way  as  au- 


thorized and  provided  for  In  said  contract 
The  complaint  contained  many  counfs,  in- 
cluding the  statutory  penalty  for  cutting 
trees,  trover  for  the  conversion  of  plaintiff's 
timber  or  saplings,  and  trespass  quare  claus- 
nm  freglt.  There  was  verdict  and  Judgment 
for  the  plaintiff  for  $2.60,  and,  being  dissatis- 
fied, he  prosecuted  this  appeal. 

[1]  The  verdict,  being  for  only  $2.50,  neg- 
atives a  finding  by  the  Jury  for  plaintiff  un- 
der the  counts  for  the  statutory  [penalty 
which  fixes  the  amount  of  recovery  at  $10  per 
tree.  Therefore  the  verdict  can  only  be  ref- 
erable to  the  other  counts,  and,  as  the  plain- 
tiff recovered  a  Judgment  under  said  otber 
counts,  or  cme  of  them,  not  specified  in  the 
verdict,  he  could  only  complain  of  errors  that 
may  have  occurred  affecting  his  right  to  re- 
cover under  the  statutory  counts,  or  of  those 
which  may  have  affected  the  amount  of  his 
recovery  under  the  counts  upon  which  he  did 
recover. 

(2,  3]  As  we  understand  the  opinion  upon 
former  appeal.  It  does  not  attempt  to  affirm- 
atively bold  that  the  defendant  was  liable  for 
the  statutory  penalty  for  cutting  the  pine 
saplings  not  within  the  right  of  way  and  not 
within  the  contract  if  the  cutting  was  done 
without  the  consent  of  tbe  plaintiff.  The 
court  merely  held  that  the  defendant  was 
liable  for  cutting  said  saplings  without  the 
consent  of  the  plaintiff.  Nor  did  the  court  in 
the  former  opinion  hold  that  It  was  not  per- 
missible for  the  defendant  to  show  that  the 
saplings  were  left  on  the  plalntlfTs  pranises 
and  used  as  a  causeway  for  making  or  im- 
proving a  road  on  the  plaintiff's  land.  The 
fact  that  the  saplings  were  not  removed  from 
the  land  and  were  used  for  tbe  benefit  and 
improvemoit  of  same  was  clearly  admissible 
as  bearing  upon  the  question  of  a  conversion 
of  the  plaintiff's  property  after  severance 
from  tbe  land  and  the  quantum  of  damages, 
also  under  the  trespass  counts  to  negative  or 
mitigate  the  damages  to  the  freehold.  True, 
tbe  trial  court  confined  this  evidence  to  the 
conversion  counts,  but  that  is  a  ruling  of 
which  the  defendant,  and  not  the  plaintiff, 
can  complain. 

[4-7]  We  cannot  reverse  the  trial  court  for 
not  permitting  In  eividence  certain  remarks  of 
defendant's  agent  "John  Watts"  expressIvA 
of  his  opinion  as  to  the  effect  the  cutting  of 
the  pine  saplings  would  produce  upon  tbe 
plaintiff's  mind.  Conceding,  without  decid- 
ing, that  said  remark  was  a  part  of  the  res 
gestae  and  was  not  offensive  to  the  rule 
against  the  declaration  of  agents  as  to  past 
transactions,  etc.:  In  tbe  first  place,  this  was 
the  mere  opinion  of  John  Watts,  and  unac- 
companied by  any  facts  or  declarations  ex- 
plaining or  duddatlng  same.  We  cannot  see 
the  relevancy  of  same.  Moreover,  if  It  be 
construed  as  a  consciousness  or  appreciation 
on  the  part  of  Watts  that  the  plaintiff  had 
not  consented  to  the  cutting  or  had  objected 
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to  same  or  would  <A>Ject,  the  plaintiff  cannot 
complain  of  the  exclosion  of  same  npon  this 
theory  of  the  case,  as  the  Jury  retained  a 
verdict  for  htm,  thus.  In  eflTect,  finding  that 
lie  liad  not  consented  to  the  catting,  as  the 
trial  court  had  instrncted  the  Jury  that,  If 
they  found  that  the  plaintiff  consented  to  the 
cutting,  he  could  not  recover  at  all.  On  the 
other  hand,  the  fact  that  Watts  may  have 
thought  that  plaintiff  would  "raise  sand" 
about  the  catting  could  have  no  material 
bearing  upon  the  defendant's  liability  under 
the  statutory  penalty  count.  If  the  plain- 
tiff's act  in  directing  the  cutting  was  not 
knowingly  and  willfully  done  and  without 
the  consent  of  the  plaintiff,  be  was  not  liable 
for  the  p^ialty,  notwithstanding  the  circum- 
stances of  the  catting  may  have  been  such  as 
to  render  him  liable  for  punitive  as  well  as 
actual  damages  for  the  acts  and  conduct  of 
bis  servants.  In  other  words,  if  the  defend- 
ant entertained  the  honest  belief  that  he  had 
the  right  to  cut  and  use  the  saplings  for  the 
construction  of  a  roadway  over  the  land, 
which  said  roadway  was  authorized  by  the 
contract,  and  which  was  a  question  for  the 
Jury,  it  mattered  not  whether  the  plaintiff 
consented  to  the  catting  or  not,  he  was  not 
liable  under  section  0035  of  the  Code  of  1907. 
Ellard  T.  Ooodall,  203  Ala.  476,  83  South. 
568;  Glenn  v.  Adams,  129  Ala.  189,  29  South. 
189:  RusseU  v.  Irby,  13  Ala.  131.  True,  the 
defendant  was  charged  with  knowledge  of  the 
law,  and  a  mistaken  opinion  on  his  part  that 
bis  contract  authorised  him  to  use  these  sap- 
lings upon  the  roadway  would  not  rdleve  him 
from  legal  liability,  or  perhaps  punitive  dam- 
ages under  certain  circumstances,  but  if  he 
entertained  an  honest  belief,  in  th6  opinion  of 
the  Jury,  tliat  he  was  asserting  a  legal  right, 
bis  C(Miduct  would  not  amount  to  such  a 
wlllfal  or  knowing  cutting  as  to  penalize  his 
conduct  under  the  statute. 

[I]  There  was  no  error  in  permitting  the 
timber  contract  in  evidence,  as  it  had  a  ma- 
terial bearing  upon  the  rights  and  conduct  ot 
the  parties.  True,  we  held  npon  the  former 
appeal  that  the  contract  did  not  embrace  the 
pine  saplings  now  involved,  but  the  entry 
upon  the  land  and  the  cutting  of  the  timber 
thereunder  was  so  connected  with  the  acts 
complained  of  as  to  make  the  contract  ad- 
missible as  an  ezponmt  of  the  motive  and 
Intent  which  accompanied  the  alleged  wrong 
and  was  a  factor  in  determining  whether  tlie 
defendant  entertained  an  honest  belief  that 
be  bad  the  right  to  cat  the  saplings  in  que*- 
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tion  and  was  <w  was  not  liable  for  the  stat- 
utory penalty  or  whether  or  not  his  conduct 
was  an  aggravated,  rather  than  an  ordinary, 
trespass  which  carried  punitive  damages  un- 
der the  trespass  counts. 

[I,  ro]  The  appellant  makes  quite  an  ^ex- 
tended criticism  of  charge  4,  given  for  the 
defendant,  upon  the  theory  that  it  was  ab- 
stract or  misleading,  in  that  there  was  no 
consent,  or,  if  there  was,  the  undisputed  evi- 
dence showed  that  the  plaintiff  recanted  and 
so  notified  the  defendant's  agent  before  ttie 
cutting  of  the  saplings  in  question.  It  is  suf- 
ficient to  say  tliat  the  charge  was  not  ab- 
stract, as  there  was  evidence  of  a  consent, 
and,  if  it  was  misleading  for  not  negativing 
a  subsequent  withdrawal  of  the  consent,  this 
would  not  necessarily  render  the  giving  of 
same  reversiUe  error,  as  the  misleading  ^- 
fect  could  have  l>een  removed  by  a  counter 
explanatory  charge.  Moreover,  if  it  be  cmi- 
ceded  that  said  charge  was  erroneously 
given,  it  was  error  without  injury,  as  the 
Jury  found  for  the  plaintiff,  and,  in  effect, 
foand  that  he  had  not  consented  to  the  cut- 
ting. Tills  comment  is  aleo  applicable  to  de- 
fendant's given  charge  6,  which  is  practically 
a  duplicate  of  charge  4,  above  considered. 

[11 J  There  was  no  error  in  refusing  the 
plaintllTs  requested  charges  4  and  11.  If 
not  otherwise  faulty,  they  invade  the  prov- 
ince of  the  Jury  by  requiring  a  verdict  for 
the  plaintiff  for  the  statutory  penalty  if  he 
did  not  consent  or  withdraw  his  consent  tie- 
fore  the  saplings  In  question  were  cut,  and, 
as  above  laid  down  in  this  opinion,  it  was  a 
question  for  the  Jury  to  determine  whethw 
or  not  the  defendant  was  liable  tor  the  stat- 
utory penalty  notwithstanding  the  plaintiff 
did  not  consent  to  the  cutting. 

[1 1, 1  J]  There  was  no  error  in  refusing  the 
plaintiff's  requested  charge  12.  It  is  in- 
volved and  meaningless.  On  the  other  hand, 
should  we  omit  the  surplus  "that,"  it  would 
be  an  afllrmatlve  Instructimi  that  there  was 
no  consent  to  the  cutting  in  1917,  and  we  are 
not  prepared  to  say  that  it  should  have  been 
given.  But,  apart  from  this.  Its  refusal  was 
harmless,  as  the  Jury,  in  effect,  found  that 
there  was  no  consent. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

Affirmed. 


McCLBIiIiAN,  SOMBRVIIiOl,  and  THOM- 
AS, JJ.,  cancor. 
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HAA&-PHILLIP8  PRODUCE  CO.  v.  LEE  & 
EDWARDS.      (3   Div.  470.) 

(Supreme  Court  of  Alabama.    Noy.  11,  1920. 
Rehearing  Deoied  Dee.  18,  1920.) 

1.  Constitutional  law  «=»3I 5— Judgment  ^=> 
818(1)— Judgment  of  sister  state  may  be 
collaterally  attacked  when  void  for  want  of 
Jurisdiction. 

Any  judgment  rendered  by  the  court  of  a 
sister  state  may  be  collaterally  attacked  and 
avoided  for  want  of  jurisdiction  of  subject- 
matter  or  person  when  it  is  sought  to  be  en- 
forced in  a  court  of  any  other  state,  in  view 
of  the  due  process  clause  of  the  Fourteenth 
Amendment  to  the  federal  Constitution. 

2.  Judgment  «s> 1 6— Personal  Judgment  must 
Im  grounded  upon  Jurisdlotlon  of  person. 

A  personal  judgment,  whether  against  an 
individual  or  a  corporation,  must  be  grounded 
upon  jurisdiction  of  the  defendant's  person  law- 
fully acquired. 

3.  Corporations  «=»668  (7)— Service  on  presU 
dent  of  corporation  of  foreign  state  sojourn- 
ing In  state  gave  no  Jurisdiction. 

Service  of  process  on  the  president  of  a 
foreign  corporation  while  temporarily  sojourn- 
ing in  the  state  did  not  avail  as  a  personal 
service  on  the  corporation,  and  therefore  could 
Aot  support  a  personal  judgment  against  it,  the 
corporation  doing  no  business  in  the  state,  and 
the  president  not  being  there  to  do  any  busi- 
ness for  it. 

4.  Judgment  «s>8l8(2)— Foreign  oorporatloa 
not  properly  served  cannot  collaterally  attack 
Judgment  wliere  answering  to  the  merits. 

Where  service  of  process  was  had  on  the 
president  of  a  foreign  corporation  while  so- 
journing in  the  state,  where  the  corporation 
was  transacting  no  business,  a  judgment  ren- 
dered against  the  corporation  on  such  service 
would  have  been  subject  to  collateral  attack  in 
the  courts  of  another  state  if  the  corporation 
confined  its  appearance  to  an  effort  to  dismiss 
the  proceeding  for  want  of  jurisdiction,  but, 
having  yielded  to  the  judgment  of  the  court  on 
the  question  of  jurisdiction  of  its  person  by  ap- 
pearing and  answering  to  the  merits  of  the 
complaint,  it  must  be  held  to  have  conclusively 
waived  the  original  failure  in  the  service  of 
process  and  to  have  become  provisionally  bound 
by  the  judgment  therein  rendered— that  is,  until 
a  reversal  by  direct  appeal— and  the  judgment 
cannot  be  collaterally  attacked. 

Appeal  from  Circuit  Court,  Montgomery 
County ;  Ijeon  McOord,  Judge. 

Action  by  Lee  &  Edwards  against  the 
Haas-Phillips  Produce  Company,  a  domestic 
corporation,  on  a  judgment  recovered  In  1916 
in  a  circuit  court  of  general  jurisdiction  In 
tbe  state  of  Ilorida.  Judgment  for  the  plain- 
tiffs, and  tbe  defendant  appeals.  Transfer- 
red from  Court  of  Appeals  under  Acts  1911, 
p.  450,  i  6.    Affirmed. 

The  defense  set  up  U  that  tbe  Florida 
court  did  not  have  jurisdiction  of  defendant 


corporation  at  the  time  of  tbe  rendition  of 
tbe  Judgment,  and  that  therefore  tbe  judg- 
ment is  void  even  on  collateral  attack.  The 
cause  was  tried  without  a  Jury  by  tbe  court 
upon  tbe  following  agreed  statement  of  fact: 

"On  April  4,  1916.  the  defendant,  Haas-Phil- 
lips Produce  Company,  was  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Alabama, 
and  doing  business  within  the  state  of  Ala- 
bama; that  on  or  abput  said  date  tbe  plaintiffs 
in  this  case  filed  a  suit  against  the  above- 
named  defendant  in  the  circuit  court  of  Hills- 
borough county,  in  the  state  of  Florida,  at 
Tampa,  Fla.,  which  said  court  was  a  court  of 
general  Jurisdiction;  that  notice  of  said  suit 
and  copy  of  the  summons  and  complaint  in  said 
suit  was  served  on  P.  Phillips,  as  president  of 
the  said  defendant  corporation,  that  being  the 
only  notice  or  service  had;  that  at  the  time 
said  suit  was  instituted  and  at  tbe  time  said 
service  was  bad  the  said  P.  Phillips  was  the 
president  of  the  said  defendant  corporation, 
but  was  not  engaged  in  the  transaction  of  any 
business  for  the  defendant,  nor  had  the  said 
Phillips,  either  prior  to  said  time  or  subse- 
quently, transacted  any  business  within  the 
state  of  Florida  for  the  said  defendant  corpo- 
ration, nor  did  he  have  any  duties  to  perform 
for  the  defendant  in  the  state  of  Florida;  that 
the  said  defendant  corporation,  at  the  time 
said  suit  was  instituted  and  at  the  time  said 
service  was  had,  was  not  engaged  in  or  trans- 
acting any  business  within  the  state  of  Elorida, 
and  had  not  qualified  to  do  business  in  the  state 
of  Florida  under  any  law  of  that  state;  that 
the  said  Haas-Phillips  Produce  Company,  en- 
tered a  special  appearance  in  said  suit  solely 
for  the  purpose  of  objecting  to  the  jurisdic- 
tion of  said  court  for  want  of  proper  service, 
and  filed  a  special  plea  for  the  purpose,  and 
solely  for  the  purpose,  of  objecting  to  the  ju- 
risdiction of  said  court  on  the  ground  that 
proper  service  had  not  been  had;  that  such  ap- 
pearance and  plea  were  In  due  time  and  form 
under  the  law  and  practice  of  that  state  in 
such  eases;  that  said  plea  alleged  the  status 
of  the  defendant  corporation  and  of  the  said 
Phillips  as  hereinbefore  recited;  that  the  said 
circuit  court  of  Hillsborough  county,  on  motion 
of  the  plaintiffs,  held  the  special  plea  to  the  ju- 
risdiction bad,  aa  a  matter  of  law,  tbe  facts 
alleged  in  said  plea  not  being  denied,  and  fur- 
ther held  that  said  service  had  in  the  manner 
and  under  the  facts  aforesaid  was  sufficient, 
and  that  the  said  circuit  court  of  Hillsborough 
county  had  thereby  acquired  jurisdiction  of  the 
defendant  corporation;  that  thereupon  tihe 
said  defendant  then  appeared  generally  and 
pleaded  to  tbe  merits  in  said  canse;  that,  upon 
a  hearing  of  the  evidence  on  the  merits  in 
said  cause,  the  jury  returned  a  verdict  for  the 
plaintiffs,  and  assessed  the  damages  at  $350; 
that  said  verdict  was  returned  on  the  4th  day 
of  April,  1916;  that  thereupon,  on  the  4th 
day  of  April,  1916,  and  upon  said  verdict,  the 
■aid  circuit  court  of  Hillsborough  county  ren- 
dered the  following  judgment:  "Thereupon  it 
is  ordered  and  adjudged  that  the  plaintiffs,  Lee 
&  Edwards,  do  have  and  recover  of  and  from 
the  defendant,  Haas-Phillips  Produce  Ck>mpany, 
a  corporation,  the  sum  of  $860  as  damages,  and 
the  further  sum  of  $49.44,  their  costs  in  this 
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bebalf  expended,  for  which  let  execution  issue. 
April  4,  19ie'— that  the  Haas-Phillips  Produce 
Company  has  never  made  any  motion  to  vacate 
or  annul  said  judgment,  and  has  never  taken 
any  appeal  from  said  judgment;  that  the  time 
within  which  such  motion  could  be  made  or 
such  appeal  taken  has  now  expired;  that  the 
said  sum  of  $360,  ascertained  by  the  said  judg- 
ment to  be  the  damages  in  the  cause,  and  the 
said  sum  of  $49.44,  costs,  has  never  been  paid; 
that,  if  the  plaintiff  is  entitled  to  recover  in 
this  case,  they  are  entitled  to  recover  the  sum 
of  $399.44,  with  Interest  at  8  per  cent,  per  an- 
num from  the  4th  day  of  April,  1916." 

Steiner,  Cmm  A  Well,  of  Montgomery,  for 
ai^llant 

Well,  Stakely  ft  Vardaman,  of  Montgom- 
ery, for  appellees. 

SOMERYILLB,  J.  [1,2]  It  has  now  be- 
come elementary  law  that  any  judgment  ren- 
dered by  the  court  of  a  sister  state  may  be 
c(dlaterally  attacked  and  avoided  for  want  of 
jurisdiction  of  subject-matter  or  person  when 
it  is  sought  to  be  enforced  In  a  court  of  any 
other  state.  A  personal  Judgment,  whether 
against  an  individual  or  a  corporation,  must 
be  grounded  upon  Jurisdiction  of  the  defend- 
ant's person  lawfully  acquired. .  Lucas  v. 
Bank  of  Darien,  2  Stew.  280,  306;  Puckett  v. 
Pope,  3  Ala.  552 ;  L.  &  N.  R.  R.  Go.  r.  Nash, 
118  Ala.  477,  23  South.  825,  41  L.  R.  A.  331, 
72  Am.  St  Rep.  181 ;  Ingram  v.  Ingram,  143 
Ala.  129,  42  South.  24,  HI  Am.  St.  Rep.  31; 
Joseph  &  Bros.  v.  Hoffman,  173  Ala.  568,  56 
South.  216. 

This  was  a  fundamental  principle  of  the 
common  law.  IS  R.  O.  L.  p.  847,  S  321.  It 
Is  now  fixed  in  our  Jurisprudence  by  the  due 
process  clause  of  the  Fourteenth  Amendment 
to  the  federal  Constitution,  as  construed  by 
the  federal  Supreme  Court,  and  cannot  be  de- 
nied by  virtue  of  either  the  decisions  or 
statutes  of  a  state. 

[3]  Under  the  agreed  facts  exhibited  by 
the  record  in  this  case,  the  service  of  pro- 
cess from  the  Florida  court  on  the  presi- 
dent of  the  defendant  corporation  while  tem- 
porarily sojourning  in  Florida  did  not  avail 
as  a  personal  service  upon  the  corporation, 
and  therefore  could  not  support  a  personal 
Judgment  against  it  This  has  been  settled 
by  the  hlRhest  authority.  Riverside  Mills  v. 
Menefee,  237  U.  S.  189,  3B  Sup.  Ct.  579,  59  L. 
Ed.  910.  In  that  case  it  was  said  by  Mr. 
Chief  Justice  White: 

"We  content  ourselves  with  saying  that  it 
results  from  them  [the  decisions  reviewed]  tiiat 
it  is  indubitably  established  that  the  courts  of 
one  state  may  not  without  violating  the  due 
process  clause  of  the  Fourteenth  Amendment, 
render  a  judgment  against  a  corporation  or- 
ganized under  the  laws  of  another  state  where 
such  corporation  has  not  come  into  such  state 
for  the  purpose  of  doing  business  therein,  or 
has  done  no  business  therein,  or  has  no  proper- 
^  therein,  or  has  no  qualified  agent  therein 


upon  whom  process  may  be  served,  and  that 
the  mere  fact  that  an  officer  of  a  corporation 
may  temporarily  be  in  the  state  or  even  per- 
manently reside  therein,  it  not  there  for  the 
purpose  of  transacting  business  for  the  corpo- 
ration or  vested  with  authority  by  the  corpora- 
tion to  transact  business  in  such  state,  affords 
no  basis  for  acquiring  jurisdiction ,  or  escaping 
the  denial  of  due  process  under  the  Fourteenth 
Amendment  which  would  result  from  decreeing 
against  the  corporation  upon  a  service  had  up- 
on such  an  officer  under  such  drcomstances." 

I 

In  the  Menefee  Case,  after  the  defendant's 
motion  In  impeachment  of  the  Jurisdiction 
had  been  overruled  by  the  trial  court  the  de- 
fendant answered,  and  there  was  a  trial  on 
the  merits  followed  by  a  Judgment  for  the 
plaintiff.  The  defoidant  appealed  from  that 
judgment  to  the  Supreme  Court  of  North 
Carolina,  insisting  upon  the  Invalidity  of  the 
service,  and  from  a  Judgment  of  that  court 
affirming  the  actl(»  of  the  trial  court  the  de- 
fendant a  Virginia  corporation,  appealed  to 
the  federal  Supreme  Court  The  attadc  on 
the  North  Candlna  Judgment  was  made 
directly  by  api>eal,  and  in  that  vital  respect 
that  case  differs  from  the  case  in  hand.  If 
in  that  case  no  appeal  had  been  taken  from 
the  Judgment  of  the  trial  court,  or  from  the 
Judgment  of  affirmance  In  the  state  Supreme 
Court  and  the  question  had  reached  the  fed- 
eral Supreme  Court  by  appeal  from  the  Judg- 
ment of  a  Virginia  court  sustaining  the 
North  Carolina  Judgment  against  collateral 
attack,  we  apprehend  that  the  original  judg- 
ment would  not  have  been  impeached  for 
want  of  Jurisdiction. 

[4]  And  if  in  the  instant  case  the  defend- 
ant corporation  had  c<niflned  its  appearance 
in  the  Florida  court  to  an  effort  to  dismiss 
the  proceeding  for  want  of  Jurisdiction,  and, 
the  Judgment  being  adverse.  It  had  there- 
upon declined  to  appear  generally  and  sub- 
mit the  cause  for  adjudication  upon  its  mer- 
its, it  seems  clear  that  it  could  afterwards 
hare  successfully  impeached  any  Judgment 
rendered  against  it  by  the  Florida  court 
when  sought  to  be  enforced  In  the  court  of 
another  state  in  a  collateral  suit 

But  having  yielded  to  the  Judgment  of  the 
Florida  court  on  the  question  of  Jurisdiction 
of  its  person  by  appearing  and  answering 
to  the  merits  of  the  complaint  it  must  upon 
sound  principle,  and  we  think  upon  sound 
authority  also,  be  held  to  have  conclusively 
waived  the  original  failure  in  the  service  of 
process,  and  to  have  l)ecome  provisionally 
bound  by  the  Judgment  thereupon  rendered — 
provisionally,  that  is,  \xpoa  Its  reversal  by 
direct  appeal. 

The  effect  of  such  an  appearance  and  the 
validity  of  the  Judgment  rendered  thereon 
on  appeal  was  fully  considered  by  the  Su- 
preme Court  of  North  Dakota  In  Miner  v. 
Francis,  3  N.  D.  549,  68  N.  W.  S43,  and  tbe 
court  there  said: 
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"We  hold  that  a  cenetal  appearance,  after  an 
objection  to  Jurisdiction  has  been  overruled, 
does  not  constitute  a  voluntary  appearance,  un- 
less the  contrary  is  shown,  provided  the  de- 
fendant seeks  a  review  of  his  objection  to  the 
jurisdiction  of  th«  court  in  tka  very  action  in 
which  it  is  made.  Of  course,  it  is  clear  that  a 
defendant  may  make  a  vcdnntary  appearance 
after  such  an  objection  is  overruled.  That  it 
was  his  purpose  to  make  such  an  appearance 
would  be  conclusively  established  by  his  aban- 
doning the  point  after  judgment,  by  not  tevk- 
ing  to  review  it  on  appeal.  Hence  such  a  judg- 
ment would  never  be  vulnerable  to  collateral 
attack  on  the  ground  that  the  appearance  was 
not   voluntary."     (Italics  supplied.) 

Tbla  view  was  affirmed  by  expreaa  dedslcm 
in  the  later  case  of  Parsons  v.  Venzke,  4 
K  D.  452,  61  N.  W.  1086,  50  Am.  St  Bep.  668, 
6T5. 

Upon  the  question  of  whether  or  not  a  gen- 
eral appearance,  after  motion  or  idea  to  the 
jarlsdlctlott  has  been  overruled  on  a  special 
appearance,  operates  as  a  waiver  of  that  ob- 
jection, even  on  direct  appeal,  the  authori- 
ties are  numerous  and  ai^>ear  to  be  about 
evenly  divided.  4  Corp.  JTur.  1366,  |  66;  4 
Ann.  Cas.  290,  note;  Henry  v.  Spitler,  67 
Fla.  146,  64  South.  745,  Ann.  Cas.  1916E, 
1267.  Our  case  of  £>e  Jamette  v.  Dreyfus, 
166  Ala.  138,  51  South.  932,  dted  to  the  at- 
flrmatlve  of  that  proposition  In  Corpus  Juris, 
seems  to  turn  upon  a  different  ruling,  and 
Is  not  in  point;  and  the  case  of  T.  0.  Mills 
Co.  V.  P.  W.  ft  G.  Co.,  197  Ala.  429,  73  South. 
18,  Is  c(mcluslve  that  on  appeal  the  g^ieral 
appearance  and  contestation  is  not  a  waiver 
of  Jurisdiction.  But  we  And  no  authority 
anywhere  for  the  contention  that,  after  such 
a  general  appearance,  a  resulting  Judgment 
oa  the  merits  of  the  cause  la  subject  to  col- 
lateral attack. 

Our  case  of  Roadi  t.  Privett,  90  Ala.  391, 
7  South.  806,  24  Am.  St  Bep.  819,  though 
not  exactly  like  the  Instant  case,  Is  so  strong- 
ly analogous  that  it  may  be  regarded  as  con- 
dusive  of  the  principle  Involved.  There  the 
suit  was  on  a  Judgment  rendered  on  appeal 
by  the  Supreme  Court  of  Tennessee  in  affirm- 
ance of  a  Judgment  of  the  circuit  court  and 
it  was  said: 

"The  special  plea  of  the  defendant  below  waa 
an  attempt  to  impeach  the  judgment  sued  on, 
by  showing  that  the  nisi  prius  coart  which  ren- 
dered the  judgment  appealed  from,  and  which 
had  thus  merged  into  the  judgment  of  the  Su- 
preme Court,  was  without  jurisdiction;  but  it 
disclosed  that  the  defendant  had  prosecuted  the 
appeal,  and  submitted  himself  to  the  jurisdic- 
tion of  the  appellate  tribunal.  We  concur  with 
the  circuit  judge  that  this  was  fatal  to  the 
plea.    It  showed  that  tha  court  whidi  roidered 


tibie  Judgment  sued  <m,  die  only  sub^ting  judg- 
ment in  the  cause,  had  Jurisdiction  of  die  de- 
fendant, whatever  may  have  been  the  fact  in 
this  regard  as  to  the  primary  court  The  de- 
fendant oould  not  thus  invoke  the  Jurisdiction 
of  the  appellate  court  and  speculate  on  the 
chances  of  its  favorable  action,  without  being 
bound  and  precluded  by  whatever  judgment 
should  be  rendered  in  the  exercise  of  that  juris- 
diction. If  he  desired  to  avoid  this  result  and 
at  the  same  time  draw  in  question  the  juris- 
diction of  the  primary  court  his  remedy  waa 
a  writ  of  error  coram  vobis,  under  which  it 
was  open  to  him  to  show  that  the  trial  court 
had  never  acquired  jurisdiction  of  his  person, 
either  by  service  of  summons  or  attachment  of 
his  property.  In  that  proceeding,  upon  a  prop- 
er showing,  the  judgment  below  could  have  been 
expimged.  Such  is  the  course  of  the  commwk 
law,  which,  in  the  absence  of  anything  to  the 
contrary,  we  are  bound  to  presume  obtains  in 
Tennessee.  Shephen's  PI.  *lld;  Day  v.  Ham- 
burgh, 1  Brown  (Pa.)  7K.  Bat,  as  he  elected 
to  hasard  the  rendition  of  a  valid  judgment 
against  him,  by  taking  an  appeal  on  a  record 
which  did  not  disclose  the  jurisdictional  in- 
firmity of  which  he  complains,  he  cannot  be 
heard  to  object  that  the  judgment  thus  rendered 
in  a  proceeding  instituted  by  him  was  void 
because  of  the  absence  of  service  on  him  in  the 
primary  court  The  demurrer  to  the  special 
plea  was  therefore  properly  sustained." 

There  can  be  no  difference  In  principle  be- 
tween a  submission  to  the  Jurisdiction  of  the 
court  by  pleading  and  obtaining  a  Judgment 
on  the  merits  of  the  cause  and  by  appealing 
from  a  Judgment  rendered  <m  the  merits  by 
default. 

Our  case  of  Semple  v.  Glenn,  91  Ala.  245, 
258,  6  South.  46,  9  South.  265,  24  Am.  St 
Rep.  894,  held  that  the  Judgment  of  a  Virgin- 
la  circuit  court  overruling  an  objection  to 
Jurisdiction  based  upon  alleged  insufficiency 
of  personal  service  upon  a  Virg;inia  corpora- 
tion, and  adjudging  that  the  corporation  was 
before  the  court  (which  was  affirmed  on  ap- 
peal), was  admissible  in  evidence  as  a  valid 
Judgment  under  the  full  faith  and  credit 
clause  of  the  federal  (yonstltutlon,  though  its 
recitals  did  not  affirmatively  show  personal 
service.  That  case  is  therefore  not  an  au- 
thority on  the  question  now  before  us. 

We  c(Xiclude  that  the  circuit  court  did 
not  err  in  holding  that  the  Judgment  sued  <m 
was  founded  upon  Jurisdiction  of  the  defend- 
ant's person,  and  was  not  subject  to  col- 
lateral impeachment  in  this  proceeding. 

It  results  that  the  judgment  of  the  circuit 
court  must  be  affirmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  McOI;EI<LAN  and 
THOMAS,  JJi,  concur. 
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ceedlngs  against  the  movant  as  sabstttnted  de- 
fendant was  waived  by  a  sabaequent  plea  of 
general  iasne. 

Sayre  ar.<'  <^merville,  JJ.,  dissenting. 


1920. 


i.  Parties  «e>58— Amendment  by  substituting 
reoelver  as  dofradant  held  to  work  an  mtlre 
ohange  «f  parties  and  cause  of  action. 
Where     action     was     originally     brought 
against  a  railroad  company  alleging  that  the 
defendant,  through  its  agents  or  servants,  neg- 
ligently operated  one  of  its  trains  so  as  to  kill 
a  horse,  an  amendment  by  striking  out  the 
name  of  the  railroad  and  substituting  therefor 
a  certain  person  as  receiver  of  such  railroad 
worked  an  entire  change  of  parties  and  intro- 
duced a  new  and  independent  cause  of  action. 

i.  Railroads  «s»265— Company  not  rssponalbia 
for  recalvar's  ■•gllorace. 
If  the  receiver  of  a  railroad  or  his  agents 
negligently  caused  the  death  of  a  horse  on  the 
track,  the  railroad  company  was  not  suable 
therefor. 

S.  Parties  «=358— Pleading «s»248( I)— Amend> 
nent  must  not  effect  entire  ohange  of  parties 
or  substitute  new  cause  of  aotlon. 
Plaintiff  will  not  be  allowed  an  amendment 
which  will  effect  an  entire  change  of  parties  or 
snbstitnte  a  new  and  independent  cause  of  ac- 
tion. 

4.  Process  ^96— Amendment  changing  causa 
of  aotlon  a  voluntary  dismissal  necessitating 
process. 

An  amendment  of  a  complaint  effecting  an 
entire  change  of  parties  and  snbatitttling  a  new 
and  independent  cause  of  action  has  the  effect 
of  a  voluntary  dismissal  or  discontinuance  of  the 
original  suit  by  the  plaintiff,  and,  by  an  irregu- 
lar and  unauthorised  proceeding,  the  institution 
of  a  new  suit  against  the  substituted  defendant 
in  which  be  is  not  compelled  to  appear  with- 
out being  summoned. 

5.  Appearance  «=9ig(l),  22— Volnntaiy  ap- 
pearance substitute  for  summons. 

Where  plaintiff  was  permitted  to  amend  his 
cwnplaint  so  as  to  effect  an  entire  change  of 
parties  and  substitute  a  new  and  independent 
cause  of  action,  the  court,  having  jurisdiction 
of  the  subject-matter,  acquired  jurisdiction  of 
the  person  of  the  substituted  defendant  where 
the  latter  voluntarily  appeared,  and  he  could 
not  set  up  any  valid  defense  that  had  accrued 
to  him  by  lapse  of  time  or  otherwise;  a  volun- 
tary appearance  being  a  waiver  of  the  irregu- 
larities in  the  proceedings. 

6.  Appearance  «sb25— Irregularity  in  amend- 
ing so  as  to  prooeed  against  a  substitute  de- 
fendant held  waived  by  hia  plea. 

One  who  pleads  over  to  the  merits  after  his 
plea  to  the  jurisdiction  has  been  overruled  does 
not  thereby  waive  the  point  taken  by  the  plea 
to  the  Jurisdiction  under  Code  1907,  i  6370, 
but  a  motion  to  strike  an  amended  complaint 
from  the  file  and  a  motion  to  diemiss  the  case 
on  the  grounds  that  the  amendment  worked  an 
entire  change  of  parties  and  substituted  a  new 
cause  of  action  did  not  constitute  a  plea  to  the 
jurisdiction,  and  any  irregularity  in  the  pro- 


Appeal  from  Clrcnlt  Court,  Monroe 
County;  John  D.  Leigh,  Judge. 

Action  by  J.  H.  Booker  against  the  Oulf, 
Florida  &  Alabama  Railway  Company  for 
damages  for  Injury  to  a  horse.  The  com- 
plaint, was  later  amended  so  as  to  substitute 
John  T.  Steele,  as  receiver  of  said  Railway, 
party  defendant.  Judgement  for  plalngtlfl, 
and  defendant  appeala  Transferred  from 
Court  of  Appeals  under  Acts  1911.  p.  460.  I  0. 
Affirmed. 

Bamett,  Bugg,  &  Lee,  of  Monroeville,  and 
Phillip  D.  Beall,  of  Pensaoola,  Fla.,  for  ap- 
pellant 

Hybart,  Hare  ft  Batcllfle,  of  Monroerille, 
for  appellee. 

BROWN,  J.  This  action  was  originally 
filed  by  the  plaintifl  against  Oulf,  Florida  ft 
Alabama  Railway  Company,  a  corporatlOa, 
the  complaint  alleging  that  the  defendant, 
through  Its  agents  or  servants^  so  negligently 
operated  one  of  Its  trains  as  to  proximately 
cause  the  death  of  plalntUTs  horse.  After 
the  original  defendant  had  appeared  and 
filed  pleas,  the  plaintiff,  with  leave  of  the 
court  and  without  objection  of  the  original 
defendant,  amended  the  complaint  by  strik- 
ing out  the  Gulf,  Florida  ft  Alabama  Rail- 
way Company  as  a  party  defendant,  and  sub- 
stituting therefor  the  appellant  John  T. 
Steele,  as  receiver  of  the  Gulf,  Florida  ft 
Alabama  Railway  Company,  and  adding 
counts  charging  that  said  "John  T.  Steele,  as 
receiver  of  the  Gulf,  Florida  ft  Alabama 
Railway  Company,  so  negligently  operated  a 
train  as  to  cause  the  death  of  said  horse." 
Steele,  as  receiver,  voluntarily  appeared,  and 
without  Umltlng  his  appearance,  submitted  a 
motion  to  strike  the  amended  complaint  from 
the  file,  and  also  a  motion  to  dismiss  the 
case  on  the  grounds  that  the  amendment 
worked  an  entire  change  of  parties  and  sub- 
stituted a  new  cause  of  action.  These  mo- 
tions being  overruled,  he  filed  the  plea  of 
general  issue,  and  on  issue  thus  joined  the 
case  was  tried,  resulting  in  a  Judgment  for 
the  plaintiff. 

The  only  matters  brought  for  review  on 
this  appeal  are  the  rulings  of  the  court  on 
the  motion  of  the  substituted  defendant  to 
strike  the  amendment  and  dismiss  the  suit 

[1,2]  We  think  it  too  clear  for  argument 
that  the  amendment  worked  an  entire 
change  of  parties,  and  Introduced  a  new  and 
independent  cause  of  action.  If  the  servants 
of  the  railroad  company  negligently  killed 
plaintiff's  horse,  as  alleged  In  the  comi^alnt, 
the  railroad  was  suable  therefor.  On  the 
other  hand,  If  the  receiver  or  his  servants 


>For  oUur  gum  sea  same  topic  and  KBT-NUMBEK  in  aU  Key-Numbwed  Dli«su  aod  Indwea 


Digitized  by 


Google 


204 


87  SOUTHERN  REPORTER 


(Ala. 


negligently  caused  tbe  death  of  tbe  horse, 
the  railroad  company  is  not  suable  therefor. 
A.,  B.  k  A.  Ry.  Co.  ▼.  McGlll,  184  Ala.  186,  69 
Sonth.  874. 

[3-61  One  limitation  on  tbe  right  of  plain- 
tiff to  amend  his  complaint  imder  oar  statute 
is  that  the  amendment  must  not  effect  an 
entire  change  of  parties  or  substitute  a  new 
and  Independent  cause  of  action.  Rarden 
Merc.  Co.  v.  Whiteside,  145  Ala.  617,  39 
South.  676 ;  Vinegar  Bend  Lbr.  Ca  v.  Chica- 
go Co.,  131  Ala.  411,  30  South.  776;  Johnson 
▼.  Martin,  54  Ala.  271.  Therefore  the  effect 
of  the  amendment  was  a  voluntary  dismissal 
or  discontinuance  of  the  original  suit  by  the 
plaintiff  (Curtis  ▼.  Oalnes,  46  Ala.  455; 
Evans  Marble  Co.  t.  McDonald,  142  Ala.  130, 
87  South.  830),  and  by  an  Irregular  and  un- 
authorized prooeedini:,  the  institution  of  a 
sew  suit  against  the  substituted  defendant 
In  which  he  was  not  compelled  to  appear 
without  being  summoned.  However,  the 
court  bad  jurisdiction  of  the  subject-matter, 
and  the  substituted  defendant  by  his  volun- 
tary appearance  gave  the  court  Jurisdiction  of 
his  person.  Gager  v.  Doe  ex  dem.  Gordon, 
29  Ala.  341.  He  then  stood  to  defend,  not  In 
the  right  of  the  original  defendant,  but  on 
his  own  right  and  title,  and  he  could  set  np 
any  valid  defense  that  had  accrued  to  him 
by  lapse  of  time  or  otherwise.  Nelson  v. 
Goree's  Adm'r,  34  Ala.  678.  When  he  volun- 
tarily appeared  without  limiting  his  appear- 
ance, the  fact  that  he  was  substituted  for 
another  and  that  the  complaint  stated  a  new 
cause  of  action  was  no  answer  to  the  cause 
of  actlcm  stated  in  the  amended  complaint  or 
the  right  of  the  plaintiff  to  sue  him  thereon, 
and  by  such  appearance  and  pleading  over 
he  waived  the  irregularities  in  the  proceed- 
ings, and  after  litigating  with  the  plaintiff 
on  the  merits  he  is  in  no  position  to  com- 
plain. Haas-Phillips  Co.  v.  Lee  &  Edwards, 
87  South.  200;  Johnson,  Adm'r,  v.  Wren,  3 
Stew.  172;  Ellis  &  Co.  v.  Brannon  et  al., 
161  Ala.  573,  49  South.  1034. 

[6]  If  tbe  appearance  of'  the  substituted 
defendant  had  been  coerced  by  summons  or 
otherwise,  and  he  had  pleaded  to  the  Juris- 
diction, a  different  question  would  be  pre- 
sented. Terminal  Oil  Mill  Co.  v.  Planters' 
W.  H.  Co.,  197  Ala.  429,  73  South.  18.  In 
such  case,  if  his  plea  to  the  Jurisdiction  had 
been  overruled,  his  pleading  over  would  not 
have  waived  the  point  taken  by  the  plea. 
Code  1907,  {  6370. 

The  record  shows  no  reversible  error,  and 
the  Judgment  will  be  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  SATRE  and 
GARDNER,  JJ.,  concur. 

On  Rehearing. 

AMDBSRSON,  C.  J.,  and  McCLEIXAN, 
THOMAS,  and  BROWN,  JJ.,  concur  in  and 


adhere  to  the  orlfdnnl  opinion  and  the  appli- 
cation is  overruled. 

SATRB  and  SOMERVILLB,  JJ.,  are  of 
the  opinion  that  the  points  taken  by  tbe  mo- 
tion presents  matters  of  abatement,  and  were 
not  waived  by  subsequent  pleading,  and  the 
case  sihould  be  reversed. 

GARDNER,  J.,  not  sitting. 

ANDERSON,  C.  J.  Since  action  upon  the 
rehearing  in  this  case  and  since  tbe  retire- 
ment of  Justice  Brown,  the  writer  of  the 
foregoing  opinion,  it  has  been  suggested  by 
counsel  for  appellant  that  there  are  expres- 
sions in  the  opinion  calculated  to  mislead 
unless  qualified  or  explained,  especially  the 
following   statement: 

"Steele,  as  receiver,  voluntarily  appeared, 
and,  without  limiting  bis  appearance,  submitted 
a  motion  to  strike  the  amended  compMnt  from 
the  ffle,"  etc. 

— the  complaint  being  that  the  foregoing 
conveys  the  inference  that  the  record  shows 
an  appearance  by  appellant  prior  to  the  sub- 
mission of  the  motion  to  strike.  It  Is  suf- 
ficient to  say  that  the  record  shows  no  ap- 
pearance by  this  appellant,  especially  or  gen- 
erally, anterior  to  the  motion  to  strike,  and 
it  was  evidently  not  the  intention  of  tbe 
writer  of  tbe  opinion  to  convey  sucta  an  im- 
pression. The  concurring  Justices  did  not, 
In  considering  this  cause  and  concurring  In 
the  opinion,  have  the  impression  that  there 
was  an  appearance  by  Steele  prior  to  making 
his  motion  to  strike  and  dismiss.  Indeed, 
if  there  had  been  a  general  or  unqualified 
appearance  by  hlra  prior  to  making  the  mo- 
tions, there  would  have  been  little  or  no 
necessity  for  a  dlsaission  of  tbe  questions  as 
set  out  in  the  foregoing  opinion,  as  the  re- 
sult could  have  been  placed  upon  the  theory 
that  Steele  voluntarily  appeared  as  a  party 
defendant  The  facts  as  disclosed  by  the  rec- 
ord are  that  Steele  made  a  motion  to  strike 
the  amended  complaint,  which  was  over- 
ruled. He  then  moved  to  dismiss  the  cause, 
which  said  motion  was  overruled.  He  then, 
after  his  said  motions  were  overruled,  in- 
terposed a  plea  of  the  general  issue,  and 
the  record  shows  that  ttie  case  was  sub- 
mitted to  and  tried  by  jury  upon  the  merits, 
resulting  in  a  verdict  for  the  plaintiff.  Tbe 
majority  never  intended  to  and  did  not  bold 
that  the  appearance  by  Steele  in  making  the 
motions,  notwithstanding  his  said  appear^ 
:  "t-e  was  not  expressly  limited,  amounted 
lu  a  general  aiq;>earance.  In  fact.  If  he  had 
stopped  after  bis  said  motions  were  overrul- 
ed, this  court  would  have  held,  and  property 
so,  that  he  was  not  a  party  to  the  cause  and 
would  have  reversed  the  Judgment  against 
him.  The  court  did  hold,  however,  that  when 
he  interposed  a  plea  to  the  merits,  this  was  in 
legal  effect  a  general  appearance  and  a  wai- 
ver by  him  <rf  the  points  made  in  said  mo- 
tiona.    We  also  held  that  section  6370  of  the 


Digitized  by 


Google 


Ala.) 


MONTOOMERT  MGHT  &  WATER  POWER  CX).  ▼.  THOMBS 

W  60.) 


^05 


Code  of  190T  did  not  apply  to  motions  Uke  the 
ones  in  question  so  as  to  anthorize  a  review  of 
same,  notwithstanding  a  snbsequent  plea  to 
the  merits,  that  said  motions  were  not  "pleas 
in  abatement"  as  mentioned  in  said  secttoUi 
and  that  this  defendant  should  have  stood  on 
his  motions  after  the  adverse  ruling  of  the 
court  instead  of  subsequently  pleading  to  the 
merits  and  seeking  a  review  of  the  ruling  up- 
<«  same  under  section  5870,  which  the  ma- 
jority of  the  court  held  did  not  apply.  In 
other  words,  the  majority  were  of  the  opin- 
ion that  the  words  "plea  in  abatement"  aa 
used  In  said  sectlcm  did  not  apply  to  or  In- 
clude motions  like  the  ones  In  question. 

McCT.F.TiT.AN  and  IQOMAS,  JJ.,  concur. 


(2M  Ala.  ffTS) 

MONTGOMERY  LIGHT  &  WATER  POWER 
CO.  V.  THOMBS.     (3  Div.  429.) 

(Supreme  Court  of  Alabama.    June  80,  1020. 

Rehearing  Denied  Nov.  6, 1920.    Addenda, 

Nov.  15,  1020.) 

1.  Negligence  ®=>l  10— ComplalBt  anst  show 
riiity. 

A  complaint,  aa  a  predicate  for  a  general 
averment  of  negligence,  must  show  by  afflrma- 
tive  averments  a  state  of  facts  which,  as  a 
matter  of  law,  imposes  on  defendant  a  duty 
toward  the  party  injured. 

2.  Negligence  «=>lll(l)  —  General  averment 
sufllcleat. 

Where  the  complaint  shows  facts  which  aa 
a  matter  of  law  imposed  on  defendant  a  duty 
toward  the  party  injured,  a  general  averment 
of  negligence  is  sufficient  to  show  a  breach  of 
the  duty. 

3.  Pleading  «=>34(4)— Pleadings  demurred  to 
oonstrued  most  strongly  against  pleader. 

Pleadings  tested  by  demurrer  are  construed 
most  strongly  against  the  pleader,  and  must  be 
certain  and  unambiguous  and  exclude  all  in- 
tendments which,  if  true,  would  render  the 
averments  inoperative. 

4.  Electriolty  «=»I9(2)— Count  for  permitting 
power  wires  to  charge  house  wire  held  suffl- 
eieat. 

A  count  alleging  that  defendant,  in  connec- 
tion with  its  electric  power  business,  used  a 
wire  slong  a  public  street  which  was  heavily 
charged  with  electricity,  and  that  it  negligent- 
ly permitted  electricity  therefrom  to  be  trans- 
mitted to  a  wire  leading  into  the  home  of  plain- 
tiff's intestate,  as  a  proximate  result  whereof 
an  electric  light  fixture  became  heavily  charg- 
ed and  killed  intestate,  is  sufficient. 

fi.  Appeal  and  error  «3>l048(5)-»UBaB8wered 
question  Is  not  prejudicial. 
Error,  if  any,  in  overmling  an  objection  to 
a  question  was  without  injury  where  the  ques- 
tiim  was  not  answered  by  the  witness. 


9.  Trial   «=s>267(l)— Coort's   remarks   In   ex- 
plaining charge  that  Jury  must  all  agree  not 
error. 
Remarks  by  the  court,  In  giving  a  charge 
not  to  find  for  the  plaintitF  if  any  individual 
juror  was  not  reasonably  satisfied  he  ought  to 
recover,  that  the  charge  meant  the  jury  must 
all    agree,    was    not    a    modification    of    the 
charge,  but  merely  explanatory  of  its  meaning, 
and  not  error. 

7.  Eleotrloity  «=9l9(6)— Evtdenee  held  to  take 
Issue  of  negllgenoe  to  Jary. 

In  an  action  for  death  occasioned  by  a 
highly  charged  electric  light  fixture,  the  wire 
to  which  bad  come  in  contact  with  defendant's 
company's  power  wire,  evidence  held  sufficient 
to  justify  refusal  of  general  charges  to  the 
defendant. 

8.  Eleotrldty  ®=3|7  —  Power  company  must 
safeguard    publio    against   Injury. 

An  electric  power  company  must  safeguard 
the  public  against  dangers  from  its  use  of  elec- 
tricity, whether  such  dangers  arose  from  Its 
own  negligence,  the  negligence  of  others,  or 
from  causes  over  which  it  had  no  control,  so 
that  charges  for  defendant  if  the  Jury  found 
negligence  by  another  company  were  properly 
refused. 

9.  Electriolty  «=>I6(4)  —  Trial  «=>I94(I6)— 
Instraotlon  that  another  should  have  been 
sued  held  Invasion  of  Jury's  province. 

If  necessary  to  obviate  and  remove  a  dan- 
gerous condition,  an  electric  power  company 
has  the  right  and  duty  to  move  the  wire  of  an 
electric  light  company  which  was  apt  to  come 
in  contact  with  the  power  wire,  so  that  a  charge 
requested  by  the  power  company  that  plain- 
tiff should  have  sued  the  light  company  was 
properly  refused  as  an  invasion  of  the  province 
of  the  jury. 

10.  Trial  «=>26l— Charge  referring  to  approx- 
imate oause  properly  refused. 

In  an  action  for  negligently  causing  the 
death  of  plaintiff's  Intestate,  a  charge  re- 
quested by  defendant  which  used  the  word  "ap- 
proximate" in  lieu  of  "proximate"  was  properly 
refused. 

11.  Trial  «=>253 (9)— Charge  Ignoring  Issne  of 
concurrent  negligence  properly  refused. 

Where  there  was  evidence  tending  to  show 
that  the  negligence  of  an  electric  power  com- 
pany and  of  an  electric  light  company  concur- 
red in  proximately  causing  the  death  of  plain- 
tiff's intestate,  a  charge  requested  by  defend- 
ant denying  recovery  as  the  jury  found  the 
negligence  of  the  light  company  was  tbe  proxi- 
mate cause  of  the  death  was  properly  refused 
for  ignoring  the  issue  of  concurrent  negligence. 

12.  Trial  ®=9248  —  Charge  on  electric  com- 
pany's duty  held  abstract. 

A  charge  that  defendant  owed  no  duty  to 
plaintiff's  intestate  to  inspect  its  wires  to  cor- 
rect a  dangerous  condition  existing  without  its 
negligence  was  properly  refused  as  abstract  in 
an  action  against  the  power  company  for  death 
resulting  from  contact  between  its  wires  and 
the  wires  of  the  electric  company. 
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13.  Trial  «s»233(l)  —  Charoa  that  right  to 
ana  aMthar  waa  aet  lo  Isaaa  hald  ooriwtt. 

In  an  action  againat  a  power  company  for 
the  death  of  plaintiff's  intestate  cansed  hj  an 
electric  light  wire  which  had  come  in  contact 
with  the  power  wire,  the  court  properly  charg- 
ed the  jury  that  the  question  whether  the  elec- 
tric light  company  could  be  sued  after  judg- 
ment in  that  case  was  not  an  issue. 

14.  Trial  <s=s>l33(6)— Court's  action  hald  to 
ours  objactloaabla  arguaiaBt. 

In  an  action  against  a  power  company,  the 
argument  of  plaintiff's  counsel  urging  a  large 
verdict  against  defendant  to  compel  it  to  put 
its  wires  under  ground  was  cured  by  the  court 
excluding  it  from  the  jury  and  instructing  them 
not  to  consider  it,  so  that  a  motion  for  new 
trial  based  on  that  argument  was  properly 
denied. 

15.  Elaotrioity«5>IS(2)— Count  for  daath  from 
wiro  In  contact  with  defendant's  wlro  hold 
SRfllclent. 

A  count  charging  that  a  power  company 
negligently  permitted  a  wire  charged  with  dan- 
gerous current  to  come  in  contact  with  a  light 
company's  wire  leading  into  the  home  of  plain- 
tiff's intestate,  and  thereby  caused  a  fixture  in 
the  home  to  be  charged  with  a  dangerooa  cat- 
rent  which  killed  intestate,  is  ButBdent. 

On  Rehearing. 

16.  Death  «=>9g(4)— Verdlot  of  $25,000  for 
death  reduced  to  $15,000. 

A  verdict  for  $25,000  for  the  death  of  plain- 
tifTs  husband  held  excessive  and  to  require 
reversal  onleas  the  plaintiff  remitted  (10,000. 

Addenda. 

17.  Costa  (Ss»260(5)  —  Statutory  panalty  not 
added  on  radaotlon  of  damaBsa. 

The  statutory  penalty  of  10  per  cent,  dam- 
ages provided  by  Code  1007,  {  2883,  in  case  of 
affirmance  on  appeal  with  supersedeas,  will  not 
be  added  where  the  judgment  waa  an  affirm- 
ance in  form  only,  so  rendered  because  the 
plaintiff  bad  remitted  the  amount  of  the  orig- 
inal judgment  found  to  be  excessive  by  the  Su- 
preme Court. 

18.  Appeal  and  error  «=3 1 20&— Interest  allow* 
ed  on  proper  Judgment  after  remittitur. 

Wliere  the  plaintiffs,  as  ordered  by  the 
Supreme  Court,  entered  a  remittitur  to  pre- 
vent reversal  under  Acts  1911,  p.  68T,  as 
amended  by  Acts  1915,  p.  610,  which  provides 
that  the  judgment  entered  by  the  Supreme 
Court  shall  remain  the  judgment  of  the  low- 
er court,  the  plaintiff  is  entitled  to  interest 
on  the  remaining  amount  of  the  judgment. 

Anderson,  C.  J.,  and  Brown  and  McCIellan, 
JJ.,  dissent  from  paragraph  16. 

Oardner  and  Sayre,  JJ.,  dissent  from  para- 
graph 15. 

Brown  and  Thomas,  JJ.,  dissent  from  para- 
graph 17. 

Appeal  from  Circuit  Court,  Montgomery 
County;  W.  It.  Martin,  Judge. 


Action  by  Jessie  Boggs  Tliomba,  as  admin- 
istrator, against  the  Montgwnery  Light  & 
Water  Power  Company  for  dannages  for  the 
death  of  her  intestate.  Judgment  for  the 
plaintiff,  and  defendant  appeals.  AfBrmed 
on  condition  that  plaintiff  enter  a  remittitur 
reducing  the  judgment  from  $25,000  to  $15,000. 

The  second  count  of  the  complaint,  to  which 
demurrers  were  Interposed  and  overruled. 
Is  In  the  following  words : 

"Plaintiff,  as  administratrix  of  the  estate  of 
John  A.  Thomba,  deceased,  claims  of  the  de- 
fendant the  sum  of  $50,000  as  damages  for  that 
on,  to  wit,  the  1st  day  of  September,  1918.  in 
the  county  of  Montgomeiy  and  atate  of  Ala- 
bama, the  defendant  negligently  permitted  one 
of  its  light  wires  that  was  charged  with  an 
electric  current,  dangerous  to  human  life,  to 
come  in  contact  with  one  of  the  Montgomery 
Light  &  Traction  Company's  wires  that  was 
connected  with  a  wire  or  fixture  in  plaintiff's 
intestate's  home,  and  thereby  caused  said  wire 
or  fixture  in  the  home  of  plaintiff's  intestate 
to  be  charged  with  an  electric  current  danger- 
ooa to  human  life.  And  plaintiff  avers  that  at 
said  time  and  place  her  intestate  came  in  con- 
tact with  said  wire  or  fixture  in  his  said  home, 
and  was  killed  by  said  current  of  electricity, 
all  to  plain tilTs  damage  as  such  administratrix 
aa  aforesaid;   hence  this  soit," 

The  demurrers  take  the  following  points: 
(8)  No  facta  are  alleged  In  said  count  to  show 
that  the  plaintiff's  Intestate's  injuriea  were 
the  proximate  result  of  any  breach  of  dnty 
or  negligence  on  the  part  of  the  defendant; 
(14)  the  allegatl(«  that  tbe  defendant  negli- 
gently permitted  one  of  its  wires  to  come  in 
contact  with  the  Ught  &  Traction  Company's 
wires,  etc.,  is  merely  the  condnaton  of  tbe 
pleador,  aa  no  facta  are  alleged  In  support 
thereof;  and  (16)  no  facts  are  alleged  in  said 
coimt  to  show  that  this  defendant  was  under 
any  duty  not  to  permit  its  said  wire  or  wires 
to  come  in  contact  with  the  tracticm  com- 
pany's wires,  or  the  wires  that  lead  into  irtaln- 
tlff's  Intestate's  home. 

Count  1  is  as  follows: 

"Plaintiff,  as  administratrix  of  the  estate  of 
John  A.  Thombs,  deceased,  claims  of  the  de- 
fendant $50,000  as  damages  for  that  she  avers 
that  the  defendant  waa  on,  to  wit,  September 
1,  1918,  in  the  city  and  county  of  Montgomery, 
state  of  Alabama,  engaged  in  the  buainess  of 
operating  an  electric  light  company,  and  in 
connection  with  its  said  business  used  a  wire 
which  ran  along,  upon,  or  in  a  public  street  of 
said  city,  and  which  wire  was  then  and  there 
heavily  charged  with  electricity. 

'Tlaintiff  further  avers  that  her  said  intes- 
tate's home  then  was  the  said  city,  and  a  wire 
extended  into  said  home  and  waa  connected 
up  with  electric  light  fixtures  in  said  home; 
and  plaintiff  farther  avers  that  the  defendant 
so  negligently  conducted  ita  said  business  that 
by  reason  thereof  and  as  the  proximate  re- 
aalt  and  consequence  thereof,  on,  to  wit,  said 
day  and  date,  in  said  dty,  county,  and  atate^ 


«s»Fsr  otaer  cases  see  same  toplo  and  KBT-KDIiBBR  In  all  Kv-Momberad  Dlgasta  and  Iiidexsa 


Digitized  by 


Google 


«Ja.) 


MOMTOOMERT  LIGHT  A  WATER  POWER  00.  T.  TH0MB8 

(ST  Bo.) 


207 


the  said  electricity  from  the  wire  used  by  the 
defendant  aa  aforesaid  was  in  said  pnblic 
street  communicated,  carried,  or  transmitted 
to  the  wire  that  extended  or  ran  Into  said  in- 
testate's  home  as  aforesaid,  and  thereby  and 
as  the  proximate  result  thereof  one  of  said 
electric  light  fixtures  was  heavily  charged  with 
said  electricity,  and  was  made  dangerons  to 
life,  and  plainUff  further  avers  that  her  said 
Intestate  in  said  home  on,  to  wit,  said  day  and 
date,  touched  or  came  in  contact  with  said 
fixture  while  the  same  was  dangerous  as  afora-' 
said,  and  by  reason  thereof  and  as  the  proxi- 
mate result  and  consequence  thereof  he  was 
killed,  to  her  damage  as  such  administratrix 
as  aforesaid;  henc«  this  suit" 

The  following  are  the  charges  given  at  the 
instance  of  the  defendant : 

"(6)  Negligence  means  the  doing  of  an  act 
which  a  reasonably  prudent  rerson  would  not 
nnder  the  same  circumstances  have  done,  or 
omitting  to  do  what  a  reasonably  prudent  per- 
son nnder  the  same  ctrcumstances  would  have 
done,  and,  unless  yon  are  reasonably  satisfied 
from  the  evidence  that  the  defendant  in  this 
cause  is  guilty  of  negligence  under  the  defini- 
tion which  I  have  given  yon,  and  that  Its  neg- 
ligence was  the  proximate  cause  of  the  death 
of  plaintiff's  intestate,  then  yon  should  return 
a  verdict  in  favor  of  the  defendant. 

"(7)  The  burden  of  proof  in  this  case  is 
npon  the  plaintiff  to  reasonably  satisfy  you 
from  the  evidence  that  the  defendant  has  been 
guilty  of  negligence  proximately  resulting  in 
the  death  of  her  intestate,  and,  unless  you  are 
so  reasonably  satisfied  from  the  evidence  in 
the  case,  yon  should  retont  a  verdict  for  the 
defendant." 

The  court  gave  charge  4  tm  the  defendant 
as  follows: 

"If  after  a  full  and  fair  consideration  of  all 
the  evidence  in  this  case  any  individual  juror 
is  not  reasonably  satisfied  that  the  plaintiff 
ought  to  recover,  yov  cannot  return  a  verdict 
for  the  plaintir' 

—and  made  the  follo>wlng  explanati<»: 

"Which  means,  gentlemen,  yon  must  all  agree 
on  something.  If  one  of  you  come  to  a  cer- 
tain conclusion,  if  one  of  you  is  not  reasonably 
satisfied  that  plaintiff  ought  to  recover,  then, 
of  course,  plaintiif  cannot  recover." 

Asalgnment  of  error  3  Is  that  the  court 
erred  in  overruling  appellant's  objection  to 
appellee's  qneetlon  to  the  witness  OToole 
as  follows: 

"About  a  year  before  that  time  did  they  have 
any  trouble  out  there  on  that  comer?" 

Assignment  4  is-  that  the  court  erred  in 
overruling  appellant's  motion  to  exclude  the 
answer  to  the  question. 

The  following  charges  were  refused  to  the 
dtfendant:  (1)  The  general  affirmative 
charge;  (2)  affirmative  charge  as  to  first 
-count;    9)  affirmative  charge  as  to  second 


count.    The  following  charges  were  refused 
to  the  defendant: 

"(8)  If  you  are  reasonably  satisfied  from  the 
evidence  that  the  defendaht's  construction  and 
occupancy  of  its  Unes  at  the  locality  where 
the  accident  occurred  was  prior  in  point  of 
time  to  that  of  the  Montgomery  light  &  Trac- 
tion Company,  and  that  subsequently  the  Mont- 
gomery Light  &  Traction  Company  constructed 
its  wire  or  wires  in  dangerous  proximity  to  the 
wires  of  the  defendant  company,  then  I  charge 
you  that  there  was  no  duty  npon  the  defendant 
to  do  anything  with  respect  to  the  situation  un- 
less it  had  actual  notice  or  knowledge  of  the 
existence  of  such  dangerous  condition  of  the 
wire. 

"(9)  I  charge  you  under  the  law  and  evi- 
dence of  this  case  there  was  no  duty  owing  by 
this  defendant  to  the  plaintiff's  intestate  to 
rectify  or  correct  any  dangerous  condition  of 
the  wires  created  by  the  Montgomery  Light 
&  Traction  Company. 

"(10)  I  charge  yon  under  the  law  and  evi- 
dence of  this  case  there  was  no  duty  owing  by 
this  defendant  to  the  platntilTs  Intestate  to 
rectify  or  correct  any  dangerous  condition  of 
the  wires  created  by  the  Montgomery  Ugbt  Sc 
Traction  Company,  unless  this  defendant  had 
actual  notice  or  knowledge  of  the  said  danger- 
ous condition. 

"(11)  I  charge  you  that  there  was  no  duty 
owing  by  this  defendant  to  the  plaintifTs  In- 
testate, Mr.  Thombs,  to  inspect  its  lines  for 
the  purpose  of  finding  and  correcting  any  dan- 
gerous condition  that  may  have  been  created 
thereon  by  the  Montgomery  Light  &  Traction 
Company." 

"(16)  The  fact,  if  it  be  a  fact,  that  you  are 
reasonably  satisfied  from  the  evidence  in  tilts 
case  that  the  construction  and  maintenance  of 
the  defendant's  wires  at  the  point  of  the  ac- 
cident were  in  a  good  or  reasonably  safe  con- 
dition, and  that  subsequently  the  Montgomery 
Light  ft  Traction  Company,  by  subsequently 
erecting  and  maintaining  their  vrires  in  the  man- 
ner testified  to  in  this  cause,  thereby  created 
a  dangerous  condition  for  plaintifTs  intestate, 
then  I  charge  you  that,  so  far  as  the  plaintifTs 
Intestate  was  concerned,  this  defendant  owed 
him  no  duty  to  ascertain  and  correct  the  said 
dangerous  condition;  and,  if  you  believe  from 
the  evidence  in  this  case  that  his  death  was 
the  proximate  result  of  that  dangerous  condi- 
tion so  caused  by  the  Montgomery  Light  & 
Traction  Company,  then  I  charge  you  that  the 
plaintiff  cannot  recover,  and  the  verdict  should 
be  for  the  defendant." 

"(12)  If  you  are  reasonably  satisfied  from 
the  evidence  that  the  negligence  of.  the  Mont- 
gomery Light  &  Traction  Company  In  the  con- 
struction of  its  service  wires  or  wire  from  its 
pole  in  the  locality  of  the  accident  to  the  Da- 
vis house  was  the  approximate  cause  of  the 
death  of  the  plaintiff's  hitestate,  then  the  plain- 
tiff is  not  entitled  to  recover  against  the  de- 
fendant in  this  case,  and  in  that  event  you 
should  return  a  verdict  for  the  defendant." 

"(B)  I  charge  you  that  defendant  was  under 
no  duty  to  Mr.  Thombs  to  inspect  its  wires 
to  discover  and  correct  any  dangerous  condi- 
tion created  or  existing  without  its  negligence." 

"(B)  I  charge  yon,  gentlemen  of  the  Jury, 
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that  the  plaintiff  should  have  aned  and  can  now 
sue  the  traction  company  if  she  be  so  advised. 
The  suing  of  the  defendant  does  not  prohibit 
a  suit  against  the  traction  company." 

In  his  opening  argument  Mr.  Seibels  said: 

"The  people  of  Montgomery  hare  been  clam- 
oring for  a  long  time  to  have  all  these  wires 
put  under  ground,  and  the  defendant  company 
should  be  penalized  by  the  jury,  because  ia  his 
opinion  it  would  be  the  best  thing  for  the  cit- 
izens of  Montgomery  and  thereby  force  the 
defendant  and  other  companies  in  Montgomery 
to  put  those  liigh-powered  dangerous  wires 
nnder  ground,  because  the  defendant  company 
had  rather  do  this  than  to  stand  enormous 
Terdicts." 

Upon  objection  thereto  the  court  said : 

"Gentlemen,  that  part  of  Mr.  Seibels'  argu- 
ment asking  you  to  penalize  the  defendant  with 
an  order  to  compel  it  to  put  its  wires  under 
ground  is  excluded  from  you.  The  location  of 
wires  nnder  ground  is  a  legislative  matter 
with  which  yon  have  notUng  to  do,  and  you  will 
not  consider  at  all  what  Mr.  Seibels  said  on 
that  point," 

Stelner,  Cmm  &  Well,  of  Montgomery,  tor 
api)ellant. 

HIU,  HOI,  Whiting  «c  Thomas  and  W.  T. 
Seibels,  all  of  Montgomery,  for  appellee. 

BROWN,  3.  [1, 2]  In  stating  a  cause  of  ac- 
tion in  negligence  cases  under  our  system  of 
pleading,  as  a  predicate  for  a  general  aver- 
ment of  negligence  and  to  withstand  appro- 
priate demurrers.  It  Is  essential  that  the 
complaint  show  by  affirmative  averments  a 
condition  or  state  of  facts  which  as  a  mat- 
ter of  law  Imposes  on  the  defendant  a  duty 
toward  the  party  Injured.  B.  E.,  L.  &  P. 
Co.  ▼.  Cochran,  179  Ala.  372,  80  South.  804; 
W.  By.  Co.  of  A.  V.  Madison,  16  Ala.  App.  688, 
80  South.  162 ;  Kllgore  v.  B.  R.,  L.  &.  P.  Co., 
200  Ala.  238,  75  Soufli.  996.  When  this  is 
shown,  a  general  averment  of  negligence  is 
sufficient  as  showing  a  breach  of  the  duty. 
Doullut  &  Williams  v.  HofCman,  86  South. 
73,  and  authorities  there  cited. 

[3]  When  the  averments  of  the  pleadings 
are  tested  by  demurrer,  they  are  construed 
most  strongly  against  the  pleader,  and  must 
be  certain,  precise,  and  such  as  are  necessary 
.to  avoid  all  ambiguity  of  meaning  and  ex- 
clude all  Intendments.  "If  we  allow  the 
averments  to  be  true,  but  at  the  same  time  a 
case  may  be  supposed  consistent  with  It, 
which  would  render  the  averment  Inopera- 
tive," such  case  will  be  presumed  or  Intended 
imless  excluded  by  particular  averment. 
Scharfenburg  v.  Town  of  New  Decatur,  155 
Ala.  651,  47  South.  95;  W.  By.  Co.  of  A.  v. 
Madison,  supra. 

Unlike  the  complaint  in  B.  R.,  L.  &  P.  Go. 
V.  Cochrun,  supra,  there  is  In  the  second 
count  of  the  coraplalnt  In  this  case  an  ab- 
sence of  averment  that  the  defendant's  "light 


wire  that  was  charged  with  an  electric  cur- 
rent dangerous  to  human  life"  was  so  charged 
by  the  defendant,  or  that  the  defendant  was 
at  the  time  of  the  Injury  comidalned  of  us- 
ing such  light  wire  for  the  conveyance  or 
transmission  of  an  electric  current  '  Non 
constat,  the  wire  was  being  used,  and  was 
charged  by  some  one  else  in  no  way  connect- 
ed with  the  defendant  and  for  whose  conduct 
the  defendant  was  in  no  way  responsible. 
This  count  was  subject  to  the  further  objec- 
tion that  It  does  not  aver  that  the  alleged 
negligence  on  the  part  of  the  defendant 
proximately  caused  the  Injury  to  plaintiff's 
intestate.  Thesn  defects  render  the  count 
subject  to  the  demurrers  which  were  erro- 
neously overruled.  Clinton  Mining  Co.  v. 
Loveless,  85  South.  289;  Garrett  v.  L.  &  N. 
R  B.  Co..  196  Ala.  52,  71  South.  685;  South. 
By.  Co.  T.  Crawford,  164  Ala.  178,  51  South. 
340;  10  Encyc.  Dig.  pp.  574,  575,  »  24,  26. 
and  authorities  there  cited. 

[4]  The  first  count  of  the  complaint  waf 
not  subject  to  the  objections  pointed  out  by 
the  demurrers,  and  as  to  this  count  the  de- 
murrers were  properly  overruled,  the  first 
count  being  sufficient  to  present  tlie  material 
Issues  in  the  case,  and  the  evidence  show- 
ing without  dispute  that  the  defendant  was 
at  the  thne  of  the  Injury  to  plaintiff's  Intes- 
tate, in  fact,  using  its  'ycires  In  connection 
with  its  business  to  convey  a  current  of  elec- 
tricity that  was  death-dealing  In  its  charac- 
ter, and  which  the  evidence  tends  to  show, 
through  the  negligence  of  defendant,  came  in 
contact  with  the  "tap"  wires  of  the  traction 
company  leading  into  and  supplying  the 
Thombs  home  with  electricity  for  lighting 
purposes.  Applying  the  very  broad  doctrine 
announced  In  Birmingham  South.  Co.  ▼, 
Goodwyn,  202  Ala.  599,  81  South.  341,  it 
might  be  held  that  the  failure  of  the  count 
to  aver  such  use  was  Innocuous,  and  that  the 
ruling  of  the  court  on  the  demurrer  in  this 
respect  was  error  without  Injury.  But  as  to 
the  other  defect — the  omission  of  averment 
that  the  defendant's  negligence  proximately 
caused  the  Injury — the  doctrine  of  error 
without  Injury  cannot  be  applied,  for  the 
reasons  now  to  be  stated:  There  was  evi- 
ilence  tending  to  show  that  both  the  defend- 
ant and  the  traction  company  were  guilty  of 
negligence,  the  traction  company  in  placing 
its  "tap"  wires  above  the  heavily  charged 
wires  of  the  defendant,  near  a  point  where 
the  wires  of  the  defendant  passed  through 
a  vigorously  growing  and  heavily  foliaged 
shade  tree,  and  in  such  proximity  to  defend- 
ant's wires  as  that  said  "tap"  wires  were 
liable  to  sag  and  come  in  contact  with  de- 
fendant's wires,  or  by  the  defendant's  wires 
being  pushed  up  against  said  "tap"  wires  as 
a  result  of  the  natural  growth  of  said  tree, 
and  in  so  maintaining  said  "tap"  wires  with- 
out proper  Inspection  or  safeguards  to  pre- 
vent contact,  and  the  defendant  In  falling  to 
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tnsi)ect  Its  said  lines  and  keep  said  tree  so 
trimmed,  or  use  each  other  safeguards  as 
mlgbt  be  necessary  to  prevent  its  wires  from 
being  imsbed  up  against  the  wires  of  the 
traction  comitany,  or  from  being  whipped 
against  such  "tap"  wires  by  the  vibration  or 
swaying  of  the  branches  of  said  tree  by  the 
winds.  The  evidence  further  tends  to  show 
that  the  defendant's  wires  and  the  wires  of 
the  traction  company  were,  tlirough  one  or 
the  other  of  the  several  causes  above  stated, 
brought  in  contact,  and  that  the  deadly  cur- 
rent from  the  defendant's  wires  passed  over 
the  "tap"  wires  of  the  traction  company  Into 
the  home  of  plaintiff's  Intestate ;  that  he  came 
In  contact  with  said  current,  and  that  this 
was  the  cause  of  his  death. 

It  Is  an  essential  element  of  plaintiff's 
cause  of  action,  and  the  burden  was  upon 
plaintiff  to  show  that  the  defendant  was 
guilty  of  n^Ugence,  and  that  such  negli- 
gence, in  and  of  Itself,  or  concurring  with 
the  negligence  of  the  traction  company, 
proximately  caused  the  death  of  plaintiff's 
intestate.  CSlnton  Mining  Co.  v.  Loveless, 
anpra ;  Garrett  ▼.  L  &  N.  R.  R.  Co.,  supra ; 
W.  Ry.  Co.  of  A.  v.  Slstmnk,  85  Ala.  S&i,  5 
South.  TO;  Home  Tel.  Co.  v.  Fields,  150  Ala. 
306,  43  South.  711. 

One  of  the  litigated  facts  in  this  case,  and 
which  under  the  evidence  it  was  the  province 
of  the  Jury  to  determine,  was  whether  the 
deatb  of  the  plaintiff's  intestate  was  the 
proximate  consequence  of  the  negligence  of 
the  defendant  standing  alone  or  concurring 
with  that  of  the  traction  c(Mnpany,  or  wheth- 
er the  negligence  of  the  traction  company 
was  the  sole  proximate  cau5e  of  his  deatb. 
The  oral  charge  of  the  court  made  no  refer- 
ence whatever  to  the  doctrine  of  proximate 
cause,  and  the  only  reference  thereto  is 
found  in  charges  6  and  7  given  at  the  in- 
stance of  the  defendant.  These  charges  do 
not  attempt  to  define  the  doctrine,  and  the 
jury  were  left  wholly  to  their  own  resources, 
without  appropriate  Instructions  from  the 
court,  in  determining  what  constituted  proxi- 
mate cause  and  In  applying  it  to  the  evidence 
In  the  case. 

While  Best  Park  &  Amusement  Co.  t.  Rol- 
lins, 192  Ala.  634,  68  South.  417,  Ann.  Caa 
1917D,  929,  and  Birmingham  South.  R.  R. 
Co.  V.  Goodwyn,  -02  Ala.  599,  81  South.  341, 
may  seem  to  support  the  view  that  this  rul- 
ing was  error  without  injury,  yet  we  are  not 
willing  to  extend  the  doctrine  of  error  with- 
out Injury  to  cases  where  there  is  an  entire 
omission  to  plead  an  essential  element  of  the 
cause  of  action,  and  the  point  is  talsen  by  an 
appropriate  ground  of  demurrer. 

[S]  The  question  to  O'Toole  made  the  basis 
of  assignment  of  error  3  was  not  answered 
by  the  witness,  and  the  objection  thereto 
was.  If  error,  without  Injury.  There  being 
no  answer  to  this  question,  assignment  of 
«>rror  4  cannot  be  sustained. 
87  S0.-14 


[I]  The  remarks  of  the  court  to  the  Jury 
as  to  diarge  4,  given  at  the  request  of  the  de- 
fendant, to  the  effect  that  before  the  Jury 
could  render  a  verdict  they  must  all  agree 
on  the  verdict,  was  In  no  sense  a  modification 
of  the  charge,  but  was  merely  explanatory 
of  Its  meaning,  and  did  not  constitute  error. 
Eiland  v.  State,  52  Ala.  322 ;  St.  L.  &  S.  F.  R. 
Co.  V.  Hall,  186  Ala.  353,  65  South.  S3. 

[7]  The  tendencies  of  the  evidence,  as  here- 
tofore stated.  Justified  the  refusal  of  charges 
1,  2  and  3  refused  to  defendant 

[8,1]  The  defendant  was  under  the  duty 
of  safeguarding  the  public  against  dangers 
arising  from  the  use  of  its  dangerous  agency, 
electricity,  whether  the  danger  arose  from 
its  negligenice,  the  negligence  of  others,  or 
from  causes  over  which  it  had  no  control,  to 
the  extent  of  exercising  reasonable  care  to 
correct  or  remove  the  cause  of  danger,  and 
the  duty  Tmder  the  circumstances  here  dis- 
closed required  reasonable  care  In  the  in- 
spection of  its  lines.  Curtis  Law  of  Electrics 
ity,  S  499,  and  authorities  supra.  Cliargea 
8,  9,  10,  11,  and  16  were  therefore  properly 
refused.  And,  If  necessary  to  obviate  and  re- 
move a  dangerous  condition,  it  was  defend- 
ant's right  and  duty  to  move  the  wire  of  the 
traction  company.  Curtis,  Law  of  Electric- 
ity, f  499 ;  New  Bug.  Tel.  &  TeL  Co.  ▼.  Moore, 
179  Fed.  364,  102  C.  C.  A.  642,  31  L,  R.  A. 
(N.  S.)  617;  Economy  L.  &  P.  Co.  v.  HlUer, 
203  HI.  518,  68  N.  B.  72.  Charge  E  was 
therefore  an  Invasion  of  the  province  of  the 
Jury,  and  was  properly  refused. 

[10,11]  Charge  12  was  properly  refused 
for  the  use  of  the  word  "approximate"  In  lieu 
of  "proximate."  Moreover,  as  we  have 
stated,  there  was  evidence  tending  to  show 
that  the  negligence  of  the  traction  company 
and  the  defendant  concurred  In  proximately 
causing  the  death  of  plaintiff's  Intestate, 
and  this  charge  Ignores  this  phase  of  the  evi- 
dence. 

[12]  Charge  B  was  abstract,  and  it  was 
not  error  to  refuse  it. 

The  modification  of  the  oral  charge  by  the 
trial  court,  on  exceptions  being  reserved  to 
spedflc  portions  thereof,  rendered  innocuous 
the  erroneous  and  misleading  tendencies  of 
the  charge. 

[1 8]  The  court  properly  Instructed  the  Jury 
that  the  question  as  to  whether  the  traction 
company  could  be  sued  after  Judgment  in 
this  case  was  not  an  issue  In  this  case. 

[14]  The  court  sustained  the  defendant's 
objection  to  the  argument  of  W.  T.  Seibels, 
counsel  for  the  plaintiff,  and  affirmatively 
exduded  It  from  the  Jury  and  Instructed  the 
Jury  not  to  consider  it.  We  hold  that  this 
instruction  was  sufiSdent  to  remove  any 
prejudicial  effect  arising  therefrom.  B.  R., 
Ik  &  p.  Co.  v.  Gonzalez,  183  Ala.  27S,  61 
South.  80,  Ann.  Cas.  1916A,  643. 

As  to  the  argument  of  Mr.  Hill,  attorney 
for  plaintiff,  the  record  fails  to  disclose  any 
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obJecUcMi  or  exception  to  same,  and  we  are 
not  prepared  to  say  that  the  trial  court  erred 
in  overruling  the  motion  for  a  new  trial  upon 
this  ground. 

This  suit  waa  brought  under  the  homicide 
statute,  and  the  amount  of  damages  was  pe-. 
cuUarly  within  the  province  of  the  Jury,  and 
we  are  not  prepared  to  say  that  it  is  so  ex- 
cessive as  to  Indicate  that  the  Jurors  were 
actuated  by  passions  or  prejudiced  in  the 
amount  awarded. 

[16]  ANDERSON,  O.  3.,  concurs  with  the 
writer  In  holding  tiiat  the  demurrer  should 
have  been  sustained  to  count  2  of  the  com- 
plaint. McOLELLAJI,  J.,  holds  that  the 
overruling  of  the  demurrer  to  said  count  2 
was  error,  but  thinks  that  it  was  error  with- 
out injury  in  view  of  the  fact  that  the  first 
count  was  suffldent  to  present  all  the  issues, 
and  the  evidence  was  without  dispute  that 
the  defendant  was  using  its  wires  in  the  con- 
veyance of  a  deadly  current  of  electricity. 
SAYRE,  SOMERVILLE,  OABDNEB,  and 
THOMAS,  JJ.,  constituting  a  majority,  hold 
that  the  second  count  was  not  subject  to  the 
demurrers,  and  that  they  were  properly  over- 
ruled. 

SAYRE  and  OABONER,  JJ.,  think  that 
the  trial  court  erred  in  not  granting  a  new 
trial  because  of  the  improper  argument  of 
eounsel.  ANDERSON,  C.  J.,  and  McCLEL- 
LAN,  SOMERVILLB,  THOMAS,  and 
BROWN,  JJ.,  are  of  the  opinion  that  the 
trial  coart  was  not  In  error  in  this  respect 

The  resiilt  is  that  a  majority  of  the  court 
.  do  not  concur  as  to  reversible  error  In  any 
one  of  the  points  assigned  and  argued,  and 
It  must  result  in  an  affirmance  of  the  cause. 
Cook  V.  Drew,  3  Stew.  &  P.  392 ;  3  Cya  note 
89,  p.  405;  Shollenberger  v.  Brinton,  62  Pa. 
^100;  Browning  v.  State,  S3  Miss.  47. 

The  Judgment  of  the  circuit  court  will 
therefore  be  affirmed. 

Affirmed. 

All  the  Justices  concur  in  affirmance. 

ANDERSON,  a  J.,  and  BROWN.  J.,  dis- 
sent in  part. 

GARDNER  and  SAYRE,  JJ.,  diss^t  in 
^rt 

On  Rehearing. 

,[16]  ANDERSON,  C.  J.,  and  McGLELLAN, 
SAYRE,  SOMERVILLE,  and  GARDNER, 
JJ.,  constituting  a  majority,  hold  that  the 
damages  awarded  by  the  Jury  were  excessive, 
and  the  rehearing  will  be  granted,  the  Judg- 
ment of  affirmance  set  aside,  and  the  Judg- 
ment of  the  circuit  court  reversed  unless  the 
appellee  within  16  days  from  this  date  flies 
with  the  clerk  of  this  court,  under  the  stat- 
utes, a  remittitur  of  all  damages  recovered 
In  excess  of  the  sum  of  |16,000. 

THOMAS  and  BROWN,  JJ.,  are  of  the 
opinion  that  the  damages  awarded  by  the 


I  Jury  under  the  facts  of  the  case  are  not  so 
excessive  as  to  indicate  passion  or  prejudice 
on  the  part  of  the  Jury,  and  that  the  court 
should  not  interfere  with  the  verdict  for 
this  reason,  and  therefore  dissent 

Application  granted.  Judgment  of  affirm- 
ance set  aside,  and  reversed  and  remanded 
conditionally. 

ANDERSON,  0.  J.,  and  McCUBLIAN, 
SAYRE,  SOMERVILLB,  and  OABDNBR, 
JJ.,  concur. 

BROWN,  J.  (dissenting).  This  action  is 
brought  under  section  2486  of  the  Code  of 
1907,  which  provides  that — 

"A  personal  representative  may  maintain  an 
action,  and  recover  sncb  damages  as  the  jory 
may  assess,  for  the  wrongful  act,  omission,  or 
negligence  of  any  person  or  persons,  or  cor- 
poration, his  or  their  servants  or  agents,  where- 
by the  death  of  his  testator  or  intestate  was 
caused." 

It  has  been  repeatedly  held  that  the  dam- 
ages recoverable  under  this  statute  are  in  no 
sense  compensatory,  but  are  purely  punitive, 
and  the  right  of  action  is  given  and  the  dam- 
ages awarded  to  accomplish  the  purpose  of 
the  statute  "to  prevent  homicides."  The  right 
of  action  is  conferred  by  statute  on  personal 
representatives,  and  hence,  if  such  personal 
representative  Is  entitled  to  maintain  the  ac- 
tion at  all,  he  is  entitled  to  recover  as  of 
right  such  punitive  damages  "as  the  Jury 
may  assess."  That  it  was  the  legislative 
purpose  to  give  the  Jury,  in  such  cases,  "an 
unbridled  discretion"  in  assessing  damages, 
is  manifest  by  the  wording  of  the  statute,  as 
well  as  the  state  of  the  law  immediately  pre- 
ceding its  enactment.  By  CkKle  of  1852,  f  1939 
(Code  1867,  §  2298),  damages  in  such  cases 
were  limited  to  "three  years'  income  of  the 
deceased,  and  in  no  case  to  exceed  $3,000." 
This  limitation  as  to  the  amount  of  damages 
recoverable,  no  doubt,  in  the  Judgment  of  the 
Legislature,  so  hampered  the  statute  as  to 
render  it  Ineffectual  in  the  prevention  of 
homicides  by  wrongful  act  or  negligence,  and 
hence  the  ait  of  1872.  Acts  1871-72,  p.  83. 
This  statute  was  brought  forward  In  the 
Code  of  1876  as  section  2641  without  change, 
and  authorized  the  recovery  of  such  "sum  as 
the  Jury  deemed  Just,"  and  the  only  change 
In  the  language  of  the  statute  in  succeeding 
Codes  was  to  make  it  read  "such  damages  as 
the  Jury  may  assess."  Code  1886,  |  2688 ; 
Code  1896,  I  27;  Code  1907,  |  2486. 

The  damages  being  purely  punitive  and  re- 
coverable as  of  right  under  the  statute,  the 
reasoning  in  Coleman  v.  Pepper,  159  Ala. 
810,  49  South.  310  (an  action  for  damages 
for  trespass  on  land),  followed  and  applied 
in  Cox  V.  B.  R.,  L.  &  P.  C!o.,  168  Ala.  170,  50 
South.  975,  is  not  applicable  to  actions  under 
the  statute,  and  was,  in  the  opinion  of  the 
writer,  improperly  and  erroneously  applied 
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la  tbe  Cox  Case.  To  aathoiize  tbls  court  to 
Interfere  with  the  verdict  of  a  Jury  In  such 
cases,  it  mnst  appear  that  the  amount  of  the 
recovery  was  snperlnduced  either  by  some  er- 
roneous ruling  of  the  trial  court,  or  by  pas- 
sion or  prejudice  on  tbe  part  of  the  Jury 
against  the  appellant.  This  appearing  on  tbe 
record,  it  is  not  within  tbe  province  of  this 
court  to  say  what  damages  an  unbiased  Jury 
would  have  awarded;  and  the  only  logical 
result  is  to  award  the  appellant  a  new  trial 
and  let  the  case  be  submitted  to  an  unbiased 
Jury.  But  where,  as  here,  the  court  holds 
that  the  verdict  was  not  influenced  by  pas- 
sion or  prejudice  or  error  of  the  trial  court 
In  Instructing  the  Jury,  or  otherwise,  this 
court,  In  the  opinion  of  the  writer,  has  no 
more  authority  to  reduce  the  damages  award- 
ed as  a  punishment  for  the  wrongful  act 
causing  the  death  of  plaintiff's  Intestate  than 
It  has  to  reduce  the  punishment  fixed  by  a 
Jury  under  the  statute  in  a  conviction  for  a 
bomldde. 

If  it  should  be  suggested  that  such  un- 
bridled discretion  in  the  hands  of  the  Jury 
may  be  used  oppressively  and  probably  to 
tbe  destruction  of  defendants  so  sued,  the 
answer  Is  the  statnte  is  sul  generis,  and  ita 
lex  scrlpta  est.  If  the  statute  is  unwise,  the 
matter  'must  be  left  to  the  legislative  branch 
of  the  government,  for  the  court  has  no  au- 
thority to  question  the  wisdom  of  the  law 
or  to  change  its  letter  or  spirit 

For  these  reasons-  the  application  for  re- 
hearing should  be  overruled. 

THOMAS,  J.,  concurs  In  the  foregoing. 

Addenda. 

PER  CURIAM.  The  verdict  in  this  case 
in  the  trial  court  was  for  |25,000  damages, 
but  upon  appeal  this  court  concluded  that 
said  verdict  was  excessive,  and  that  the  same 
idiould  not  have  exceeded  115,000  under  the 
facts  and  circumstances  connected  with  the 
cause;  and,  as  there  was  no  reversible  error 
other  than  the  awarding  of  excessive  dam- 
ages, the  cause  was,  under  Acts  1915,  p.  610, 
amendatory  of  the  act  of  April  21,  1911 
(Ziaws  1911,  p.  587),  reversed  and  remanded 
unless  the  plaintiff,  within  the  time  spec- 
Ifled,  remitted  all  damages  in  excess  of 
$15,000,  but.  If  such  remittitur  was  made 
and  entered,  tbe  Judgment  as  thus  reduced 
should  be  affirmed. 

T^e  remittitur  was  made  and  entered,  and 
the  cause  Is  accordingly  affirmed,  and  the 
question  now  arising  and  whi(^  has  been 
brought  to  our  attention  is  whether  or  not 
the  plalntifl  is  entitled  to  10  iwr  cent  dam- 
ages upon  the  affirmance  as  provided  by  sec- 
tion 2893  of  the  Code  of  1907,  and  whether 
jaald  Judgment  as  last  rendered  should  draw 
Interest  from  the  date  of  the  rendition  In 
the  trial  court  or  in  thia  court 


[17]  While  the  final  Judgment  as  rendered 
by  this  court  under  the  above-mentioned  facts 
resulted  in  an  ultimate  affirmance  of  this 
cause,  we  do  not  think  that  It  Is  such  an  af- 
firmance as  carries  with  It  the  penalty  of  10 
per  cent  damages  as  provided  by  said  sec- 
tion 2893,  as  this  court,  uotwlthstanding  the 
subsequent  affirmance,  did  not  confirm  the 
Judgment  as  originally  rendered,  but  reduced 
It  to  the  extent  of  $10,000;  and,  while  tbe 
Judgment  as  last  rendered  was  an  affirmance, 
it  was  such  In  form  only,  but  not  in  sub- 
stance. New  York  Life  Ins.  Co.  v.  Reese,  201 
Ala.  67S,  79  South.  245.  This  statute  (sec- 
tion 2893)  was  evidently  intended  to  iienallze 
frivolous  or  delay  appeals  and  did  not  con- 
template that  an  appelant  would  be  penal- 
ized on  account  of  the  mere  form  of  the  Judg- 
ment as  last  rendered  by  this  court,  notwith- 
standing there  was  a  substantial  change  or 
alteration  of  the  Judgment  In  his  favor.  In- 
deed, it  seems  to  have  been  the  nnbrokoi 
custom  of  this  court  to  exclude  the  penalty 
in  cases  similar  to  this  one,  though  the  fact 
may  not  have  appeared  in  the  opinion.  We 
therefore  hold  that  the  clerk  will  not  Include 
the  10  per  cent  damages  in  the  Judgment  as 
finally  rendered  by  this  court 

[18]  The  court  is  of  the  opinion,  however, 
that  while  the  Judgment  as  rendered  by  this 
court  is  different  from  the  one  rendered  by 
the  trial  court  It  Is  merely  the  rendition  of 
such  a  one  as  should  have  been  rendered  by 
the  trial  court  and  should  bear  Interest  from 
the  date  of  the  trial  Indeed,  the  latter  part 
of  the  act  of  1916  provides  that  the  Judg- 
ment entered  by  this  court  "shall  be  and  re- 
main the  Judgment  of  the  lower  court  and 
date  back  to  the  time  of  the  rmditlon  of  the 
judgment  In  the  lower  court" 

All  the  Justices  concur. 


(KM  Ala.  577) 

QULF  STATES  STEEL  CO.  v.  JUSTICE 

(GOODWYN  &  ROSS  et  al.,  Interveners). 

(6  DIv.  944.) 

(Supreme  Court  of  Alabama.    Oct  21,  1920.) 

1.  Statutes  •ss>224— Construed  In  harmony 
with  statutes  existing  at  time  of  Maotment. 

A  statute  must  be  construed  in  harmony 
with  statutes  existing  at  the  time  of  its  enact- 
ment so  far  as  applicable. 

2.  Trusts  «=>225  — Improvident  allowances, 
contracts,  or  payments  may  be  disallowed. 

Improvident  allowances,  contracts,  or  pay- 
ments made  by  representatives  of  trust  estates 
may  be  disallowed  in  whole  or  in  part,  accord- 
ing to  the  jnstiee  of  tbe  case. 

3.  Attorney  and  oIlMit  «s>l90(2)— Adminis- 
trator's attorney  held  Mifitled  to  Ilea  In  no- 
tion for  death  of  Intestate^ 

Under  Code  1907,  |  8011,  snbd.  2,  giving 
attorneys  at  law  liens  upon  suits.  Judgments, 
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and  decreea,  tbe  attorney  of  record  of  an  ad- 
miniatrator,  in  adminigtrator's  action  for  death 
of  his  intestate,  coald  assert  and  enforce  his 
lien  by  intervention  on  administrator's  settle- 
ment of  suit  without  the  knowledge  and  con- 
sent of  the  attorney,  in  view  of  sections  6US5- 
6088,  relating  to  the  administration  of  trust 
estates. 

4.  Attorney  and  client  «=3l90(t)— Interven- 
tion to  assert  lien  available  only  to  attorney 
of  record  at  time  of  settlement. 

The  right  of  an  attorney  to  intervene  and 
assert  attorney's  lien  under  Code  1907,  {  3011, 
on  settlement  by  client  without  attorney's  con- 
sent, is  available  only  to  attorney  of  record  at 
the  time  of  the  settlement,  though  other  at- 
torneys were,  together  with  such  attorney  of 
record,  parties  to  the  contract  of  employment, 
and  the  names  of  such  other  attorneys  were 
omitted  from  the  complaint  by  inadvertence. 

5.  Death  9s»26— Parent's  dismissed  suit  no  bar 
to  administrator's  suit. 

The  fact  that  a  suit  was  brought  by  a  par- 
ent for  punitive  damages,  causing  the  death  of 
a  minor  child,  under  Code  1907,  {  2485,  and 
that  before  judgment  it  was  abandoned  and 
dismissed,  after  suit  bad  been  brought  by  ad- 
ministrator, under  sections  S910-3913,  would 
not  prevent  the  administrator's  suit  from  being 
prosecuted  to  a  judgment' 

6.  Attorney  and  client  €=>  1 89— Amount  of  at- 
torney's lien  for  enforcement  against  defend- 
ant  determined  by  contract  of  employment. 

The  amount  of  attorney's  lien  to  be  estab- 
lished and  enforced  by  plaintiff's  attorney 
againnt  the  defendant  on  plaintifTs  settlement 
without  attorney's  consent  was  the  amount 
specified  by  the  agreement  of  employment. 

7.  Attorney  and  client  «=3l90(4)— That  other 
attorneys  were  parties  to  employment  con- 
tract was  no  defense  In  Intervention  to  en- 
force attorney's  lien. 

On  Intervention  by  plaintifTs  attorney  of 
record  to  enforce  his  lien  following  plaintifTs 
settlement  without  attorney's  consent,  it  waa 
no  defense  that  attorneys  other  than  the  attor- 
ney of  record  were  parties  to  the  employment 
contract  with  plaintiff,  and  that  on  record  at- 
torney's recovery  he  would  be  required  to  ac- 
count to  such  other  attorneys. 


Appeal  from  Circuit  Court,  JesBeiaaa  Coun- 
ty; J.  O.  B.  Gwynn,  Judge. 

Action  by  Jesse  G.  Justice,  as  adniinlstrar 
tor,  against  tbe  Gulf  States  Steel  Company, 
for  damages  for  the  death  of  his  intestate  in 
the  employment  of  the  defendant,  with  Inter- 
vention by  Chas.  A.  Calhoun  and  Ooodwyn  & 
Ross.  Judgment  for  plaintiff,  and  defendant 
apiteals.    Reversed  and  remanded. 

Tbe  petition  for  Intervention  shows  that 
Jesse  C.  Justice,  as  administrator  of  tbe  es- 
tate of  Hugh  Justice,  deceased,  entered  Into 
a  contract  with  Calhoun  and  Goodwyn  & 
Ross,  by  wbltdi  he  employed  them  as  attor- 
neys,  to  prosecute  a  suit  against  the  Gulf 


States  Sted  Company  for  damages  for  caus- 
ing the  death  of  Hugh  JusUce,  his  Intestnte, 
while  in  the  employment  of  the  defendant, 
and  that  the  said  Justice  in  that  behalf 
agreed  to  pay  the  said  attorneys  for  their 
services,  an  amount  equal  to  one-half  of  Uie 
recovery,  that  might  be  had  in  such  suit, 
eltheii  by  settlement  or  compromise  out  of 
court,  or  in  court  by  verdict  of  the  Jury,  or 
by  the  court  without  a  jury,  thereby  creating 
a  lien  In  favor  ofi  said  attorneys,  on  any 
amount  realized  therefrom,  and  thereby 
transferring  and  assigning  said  attorneys 
such  sum,  or  any  judgment  that  might  be  re- 
covered in  said  cause,  to  secure  them  In  the 
payment  of  such  sum  agreed  to  be  paid  them 
for  their  services  In  said  cause,  remainder  to 
be  turned  over  to  said  administrator.  The  pe- 
tition then  recites  tbe  fact  that  suit  was 
brought,  and  that  some  time  after  tbe  filing 
of  tbe  suit  by  the  attorneys  the  administrator 
had  secretly  and  without  the  knowledge  and 
consent  of  said  attorneys,  and  for  the  pur- 
pose of  defrauding  them,  etc.,  had  entered 
into  negotiations  with  tbe  defendant,  and 
fraudulently  conspired  with  defendant  for  a 
compromise  settlement,  anU  bad  compromised 
said  cause  for  action  without  the  linowledge 
and  consent  of  said  petitioners,  and  has  con- 
cealed the  proceeds  tliereof  and  executed  a 
release,  discharging  the  defendant  from  fur- 
tlier  liability  In  said  cause,  and  disregarded 
the  rights  of  the  attorneys  In  the  premises. 
Wherefore  they  petition  to  be  allowed  to  in- 
tervene for  the  purpose  of  trying  out  the 
issues  in  said  cause,  to  ascertain  the  legal  li- 
ability of  the  defendant  and  the  damages 
justly  due  by  the  defendant  to  the  adminis- 
trator, etc.  The  other  facts  sufficiently  ap- 
pear. 

Percy,  Benneiv  &  Burr,  of  Blrmlngbam, 
and  James  Rice,  of  Tuscaloosa,  for  appellant 

Chas.  A.  Calhoun,  of  Birmingham,  and 
Gkx>dwyn  &  Ross,  of  Bessemer,  for  appellee. 

THOMAS,  J.  The  suit  la  by  a  personal 
repre-sentative  for  the  death  of  intestate,  an 
employs.  The  trial  was  had  on  counts  9,  11, 
and  12  of  the  complaint,  as  amended  on  April 
29,  1919,  and  on  the  petition  for  Intervention 
by  the  attorneys  named  therein.  Respondent 
In  petition  objected  to  filing  Intervention, 
moved  to  strike,  pleaded  in  abatement,  movi> 
ed  to  transfer  to  equity,  and  demurred.  Aft- 
er the  respective  denial  or  overruling  of  tho 
same,  defendant  in  the  main  suit  sought  to 
plead,  as  we  will  later  Indicate. 

Count  9  charged  negligence  under  subdivi- 
sion 5  of  the  Employers'  Uablllty  Act  ("ode, 
{  3910);  count  11,  under  subdivision  1;  and 
count  12,  under  subdivlsioo  2.  Demurrer  waa 
sustained  to  all  pleas,  except  that  of  tbe  gen- 
eral Issue.  The  paramount  questions  arise 
from  a  construction  of  Code,  |  3011,  as  to  at- 
torney's lien  on  the  suit,  when  the  same  was 
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made  by  the  attorneys  of  record  of  an  ad- 
mlnlstiator  of  i^alntUTs  Intestate.  The  c(m- 
Btnictlon  of  subdivision  2  of  that  section  Is 
found  In  several  recoit  decisions  by  this 
court.  Mr.  Justice  Sayre  said  of  the  statute, 
in  a  suit  hy  a  passenger  for  personal  injury, 
that  It  "gives  a  remedy  by  providing  that  at- 
torneys have  the  same  right  and  power  over 
suits  to  enforce  their  Umig  as  their  clients 
liad  or  may  have."  Western  By.  of  Ala. 
V.  Foshee,  183  Ala.  182,  192,  62  South.  600, 
SOS.  Mr.  Chief  Justice  Anderson  observed  of 
this  statute,  that  it  was  a  literal  reproductl<n 
of  the  Georgia  statute,  and  that  the  construc- 
tion thereof  by  the  Oeorgla  court  was  as  fol- 
lows: 

"Aa  attorneys  at  law  have  a  lien  fur  tbeir 
fees  upon  all  suits  brought  by  them,  the  defend- 
ant in  a  civil  action  cannot  settle  with  the  plain- 
tiff, BO  a«  to  defeat  the  lien  of  the  latter'g  at- 
torney or  his  right  to  proceed  with  the  case  to 
recover  the  amount  of  Ua  fee." 

The  suit  was  by  a  servant  for  damages  for 
personal  injury.  Fuller  v.  Lanett  Bleaching 
Co.,  186  AU.  U7,  65  South.  61. 

Provisions  of  the  statute  were  construed 
by  Mr.  Justice  McCIellan  on  a  bill  to  enforce 
the  attorney's  lien  on  lands  of  his  client.  In 
Uarton  v.  Amason,  195  Ala.  594,  599,  71 
Soutb.  180,  182,  where  he  observed  of  the 
extent  of  the  statutory  lien  that — 

"While  an  attorney  at  law  or  solicitor  in 
chancery  has  a  lien  for  bis  remuneration  for 
professional  services  in  that  partioular  behalf 
upon  a  judgment  or  decree  oitained  for  hi» 
elient  to  the  eaten*  of  hi»  agreed^ or  hi*  rea- 
tonoMe  oompongation  (Bigley  v.  White,  102 
Ala.  604,  15  South.  141),  and  a  positive  lien 
for  his  remnneration  in  that  and  other  in- 
stances and  circumstances  described  and  de- 
fined In  Code,  |  3011,  the  law  in  this  jurisdie- 
tion  remains,  in  the  respect  to  l>e  stated,  as  it 
was  Ijefore  the  enactment  of  the  statute  (Code, 
{  3011),  viz.  that  an  attorney  or  solicitor  has 
no  lien  on  real  estate  of  his  client  for  his  re- 
muneration. Uigley  V.  White,  snpra;  Kd^ 
V.  Horsely,  147  Ala.  606,  41  Soutb.  902." 
(Italics  supplied.) 

In  a  suit  by  an  injured  servant,  observa- 
tion was  made  by  Mr.  Justice  Gardner  that 
It  appears  without  contradiction — 

"that  counsel  for  appellee  who  make  this  mo- 
tion were  the  counsel  representing  the  plain- 
tiff in  the  recovery  of  said  Judgment,  and  that 
as  such  counsel  they  are  interested  in  the  judg- 
ment, claiming  a  lien  thereon  for  their  attor- 
ney's fee,  and  are  claiming  a  liability  on  the 
part  of  appellant  to  the  extent  thereof."  Em- 
pire Coal  Co.  v.  Bowen,  195  Ala.  348,  350,  70 
South.  283,  284. 

In  a  suit  for  damages  to  an  employee 
(Lowery  v.  111.  Cent  R.  B.  Co.,  195  Ala.  144, 
146.  69  Soutb.  954,  955),  Mr.  Justice  Mayfleld 
observed  of  subdivision  2  of  this  statute  that 

"was  construed  in  the  case  of  Fuller  v.  Lanett 
Cotton    Milla,    190    Ala.    208,    66    South.    61 


[meaning  Fuller  v.  Lanett  Bleaching  Co.,  186 
Ala.  117].  In  that  case  the  settlement  was 
made  pending  the  appeal  to  this  court,  and  it 
was  ruled  that  plaintiff's  attorney  had  a  right 
to  prosecute  the  appeal,'  notwitiistanding  the 
release  by  plaintiff  and  defendant's  motion  to 
dismiss  the  appeal,  based  upon  such  release  in 
writing.  •  *  •  Aa  was  said  by  this  court  in 
Fuller's  Case,  supra  (186  Ala.  117],  the  sub- 
ject is  discussed  at  great  length  in  a  note"  to 
Cameron  v.  Boeger,  98  Am.  St  Rep.  165,  173, 
174. 

He  quotes  from  Camer<»i  v.  'Boeger  aa  fai> 
lows: 

"While  honest  settlements  between  the  pai^ 
ties  to  a  litigation,  made  without  any  intention 
of  talcing  advantage  of  their  attorneys,  are 
commendable  and  to  be  encouraged,  collusive 
and  fraudulent  settlements,  made  for  the  pur- 
pose of  defrauding  the  attorneys,  are,  of  course, 
reprehensible.  If  such  are  attempted,  the  court 
may  interfere  to  protect  the  attorney.  Its 
power  to  do  so  is  inherent,  and  is  founded  on 
its  right  to  protect  its  own  officers  against 
collusion  and  fraud  practiced  by  the  parties  to 
the  cause.  The  authority  of  courts  in  this  re- 
spect has  been  exercised  both  under  the  com- 
mon law,  and  under  the  statutes  designed  to 
secure  attorneys  in  the  collection  of  fteir  com- 
pensation for  services  rendered  in  a  cause. 
The  proper  course  for  the  attorney  is  to  pro- 
ceed with  the  suit  notwitiistanding  the  fraudu- 
lent settlement  for  the  purpose  of  enforcing 
his  claims." 

In  a  suit  by  an  administrator  for  the  death 
of  plaintilTs  intestate.  In  Denson  v.  Ala.  Fuel 
&  Iron  Co.,  198  Ala.  383,  388,  389,  396,  73 
Soutb.  625,  627,  628-630,  it  was  said: 

"Intervener  contends  that  by  his  employment 
as  attorney,  and  the  bringing  of  the  'sui^  pur- 
suant thereto,  he  acquired  a  lien  on  the  suit 
that  could  not  be  compromised  by  the  parties, 
and  that  until  this  lien  was  satisfied,  he  bad 
the  same  right  and  power  to  direct  and  contin- 
ue said  suit  to  the  end  of  the  enforcement  of 
his  lien  as  attorney,  for  the  amount  so  due  him; 
that  is  to  say,  *  *  *  as  such  attorney  of 
record  bringing  the  suit  he  may  prosecute  it  to 
final  Judgment  for  the  ascertainment  of  the 
amount  of  liis  lien,  and  for  the  satisfaction 
thereof,  as  though  no  such  compromise  had  ever 
been  made  between  the  parties  to  the  suit 
*  *  *  Coder  subsection  2  it  has  l>een  hdd 
that  an  attorney  tor  the  plaintiff  has  a  lioi  on 
the  cause  of  action,  and  may  intervene  to  pros- 
ecute the  original  suit  to  a  final  judgment,  not- 
withstanding the  parties  plaintiff  and  defendant 
have  settled  the  pending  cause  in  so  far  as  tite 
plaintiff's  interest  therein  is  concerned.  •  •  • 
Nor  is  the  statutory  lien  on  the  'sulf  made 
dependent  on  the  service  of  process.  The  fil- 
ing of  the  complaint  at  law,  or  the  bill  in  chan- 
cery, in  the  court  having  jurisdiction  of  the 
cause  and  in  a  county  of  the  venue,  is  the 
commencement  of  the  suit  on  which  the  statute 
fixes  a  lien ;  *  *  *  and  the  lien  existent 
when  the  complaint  or  declaration  or  bill  Is 
filed  in  the  court  having  jurisdiction  of  the 
subject-matter  in  controversy  and  in  the  county 
oS  the  venue  of  the  action." 
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The  statute  (Code,  |  8011)  was  last  con- 
strued on  a  bill  seeking  to  enforce  tbe  attor- 
ney's lien  of  judgment  on  the  lands  sold  under 
execution  thereon.  It  was  again  declared 
that,  viewing  the  wbole  statute,  the  lien  of 
the  attorney  is  not  broader  than  its  terms, 
which  provide:  (1)  That  a  lien  extends  to 
and  upon  all  papers  and  money  of  the  client 
in  possession  of  his  attorney,  for  services  ren- 
dered to  the  client  in  reference  thereto;  (2) 
upon  suits.  Judgments,  and  decrees  for  mon- 
ey, with  the  same  right  and  power  that  tbe 
client  had  or  may  have  over  such  suits.  Judg- 
ments, and  decrees,  to  enforce  such  lien,  for 
the  amount  due  him  for  professional  serv- 
ices rendered  in  Quit  behalf;  (3)  upon  all 
suits  for  the  recovery  of  personal  property, 
all  Judgments  or  decrees  for  the  recovery  of 
tbe  same,  and  upon  the  personal  property  re- 
covered on  such  Judgments  or  decrees,  unless 
In  the  hands  of  bona  flde  purchasers;  (4) 
that  this  lien  may  be  enforced  as  other  liens 
are  enforced.  Hale  v.  Tyson,  202  Ala.  lOT, 
79  South.  499. 

Before  tbe  statute  was  adopted,  the  lien 
of  the  attorney  on  the  money  Judgment  was 
well  recognized  in  this  state.  Ex  parte  Iieh- 
man,  Durr  &  Co.,  69  Ala.  631;  Warfleld  v. 
Oampbell,  38  Ala.  627,  g2  Am.  Dea  724 ;  WU- 
llams  V.  Bradley,  187  Ala.  168,  65  South.  6S4; 
FullOT  V.  Clemmons,  168  Ala.  340,  48  South. 
101.  In  the  first  of  the  above-cited  cases  Mr^ 
Cblef  Justice  Brickell  observed: 

"'We  regard  it  as  settled  in  this  state,  by 
the  decision  in  Warfield  v.  Can4>bell,  38  Ala. 
{^,  that  an  attorney  at  law,  or  gc^dtor  ia 
chancery,  has  a  lien  upon  a  judgment,  or  de- 
cree, obtained  for  a  chent,  to  tbe  extent  of  the 
compensation  the  client  has  agreed  to  pay  him; 
or,  if  there  has  been  no  specific  agreement  for 
compensation,  to  the  extent  to  which  he  is  en- 
titled to  recover  of  the  client — reasonable  com- 
pensation for  the  services  rendered.  •  •  • 
The  lien  of  an  attorney,  or  of  a  solicitor,  rests 
on  tbe  theory,  that  he  is  to  be  regarded  as  an 
assignee  of  the  judgment  or  decree,  to  the 
extent  of  his  fees,  from  the  date  of  the  rendi- 
tion of  the  judgment  or  decree." 

In  line  with  tltis  court's  construction  of 
statutory  liens  is  that  of  a  federal  decision 
where  complainant's  solicitor  of  record 
conducted  a  suit,  and  In  the  course  thereof 
had  consulted  with  counsel  retained  by  him 
to  the  date  of  final  hearing  (the  petitioner  for 
allowance  and  enforcement  of  attorney's  lien), 
when  both  be  and  counsel  participated  in 
the  argument  On  aiqieali  from  decree  for 
complainant  the  preparation  for  the  argu- 
ment was  made  almost  entirely  by  said  coun- 
sel on  account  of  the  solicitor's  Illness,  and 
the  appeal  was  argued  by  that  counsel,  who 
also  opposed  an  order  to  show  cause  why  the 
injunction  obtained  by  complainant  should 
not  be  sustained,  and  made  suggestions  which 
were  adopted  by  the  court  on  the  hearing  of 
that  order,  and  which  resulted  in  a  settle- 


ment by  defendant  for  a  large  sum  paid  com- 
plainant without  the  knowledge  of  such  coun- 
sel. Held,  that  such  ooonsel  (tbe  petitioner) 
did  not  acquire  a  charging  lien  upon  the  de- 
cree and  its  proceeds,  notwithstanding  tfaa 
fact  that  "he  signed  the  bill  pursuant  to  old 
equity  .rule  24"  (198  Fed.  xxlv,  115  C.  C.  A. 
xxiv),  providing  that  every  bill  shall  contain 
the  signature  of  counsel — that  tbe  rule  did 
not  vary  the  relation  of  counsel  to  client  or 
make  the  counsel  who  signed  the  bill  a  coun- 
sel of  record,  in  the  sense  that  he  acquired 
an  attorney's  lien  on  the  suit  oil  proceeds 
thereof.  Goodwin  Film  &  Camera  Cia  v. 
Eastman  Kodak  Co.,  222  Fed.  249,  138  C.  O. 
A  71.  As  further  explanatory  of  the  deci- 
sion in  the  Ooodwin-Eastman  (3ase,  it  wilt 
be  noted  that  rule  24  of  Rules  of  Practice  for 
Courts  of  Equity  of  the  United  States  was 
and  Is  as  follows: 

"Svery  bill  or  other  pleading  shall  be  signed 
individually  by  one  or  moie  solicitors  of  record, 
and  such  signatures  shall  be  conridered  as  a 
certificate  by  each  solicitor  that  he  has  read 
the  pleading  so  signed  by  him;  that  upon  the 
instructions  laid  before  him  regarding  the  case 
there  is  good  grotmd  for  the  same;  that  no 
ficandalons  matter  is  inserted  In  the  pleading; 
and  that  it  is  not  interposed  for  delay." 

The  Goodwin-Eastman  (^se  relied  largely 
on  Central  Railroad,  etc.,  v.  Pettus,  113  U.  S. 
116,  6  Sup.  Ct  387,  28  L.  Ed.  916,  where  Mr. 
Justice  Harlan,  delivering  the  opinion  of  the 
court,  observed  of  Trustees  v.  Greenough,  105 
D.  8.  627,  26  L.  Ed.  11B7: 

"That  suit  was  instituted  by  the  holder  of 
the  bonds  of  a  railroad  company,  on  behalf  of 
MnMmlf  and  other  bondholders,  to  save  from 
waste  and  spoliation  certain  property  in  whidi 
he  and  they  had  a  common  interest.  It  resulted 
in  bringing  into  court  or  nnder  its  control  a 
large  amount  of  money  and  property  *  *  *. 
His  claim  to  be  ccHupcnsated,  out  of  the  fond 
or  property  recovered,  for  his  personal  services 
and  private  expenses,  was  rejected  as  unsup- 
ported by  reason  or  authority.  *  *  *  In  re- 
spect, however,  of  the  expenses  incurred  in  car- 
rying on  the  suit  and  reclaiming  tbe  property 
subject  to  the  trust,  the  rule,  upon  a  careful 
review  of  the  authorities,  was  held  to  be  dif- 
tvnaat,  *  *  *  It  was  consequently  hdd  that 
the  complainant  in  that  case  was  properly  al- 
lowed his  reasonable  costs,  counsel  fees,  charg- 
es, and  expenses  incurred  in  the  fair  prose- 
cution of  the  suit,  and  in  reclaiming  and  res- 
cuing the  trust  fund  and  causing  it  to  be  sub- 
jected to  the  purposes  of  the  trust.  •  •  • 
It  is  clear  that  •  *  *  co-complainants  are 
entitled  to  be  allowed  •  •  •  for  all  ex- 
penses properly  incurred  in  the  preparation  and 
conduct  of  the  suit,  including  sudi  reasonable 
attorney's  fees  as  were  fairly  earned  in  effect- 
ing the  result  indicated  by  the  final  decree. 
*  *  *  Tbe  court  below  did  not  err  in  declar- 
ing a  lien  upon  the  prqperty  in  question,  to  se- 
cure such  compensation  as  appeUees  were  en- 
titled to  receive;  for  according  to  the  law  of 
Alabama,  by  one  of  whose  courts  the  original 
decree  wns  rendered,  and  by  which  law  this 
(uestion  must  h»  determined,  an  attorney  at 
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law,  or  aolidtor  in  chancery,  has  a  lien  upon  a  i 
judgment  or  decree  obtained  for  a  client  to  the 
extent  the  latter  has  agreed  to  pay  him;  or,  if  i 
there  haa  been  no  speciiic  agreement  for  com- 
pensation, to  the  extent  to  which  he  is  entitled  < 

to  recover,  yiz.  reasonable  compensation,  for  the  "recoverable  bv  an  action 

services  rendered.     Ex  parte  I^hman.  Durr  &    Z^  ,.„  ^^^l^^^^^,^J:^^L^Jz!:^Vt 
C5o.    [sapra];     Warfield    ▼.    Canipbell,    supra.    -      "      -     —        -    -~"     "    """"  -    "-   " 


come  Inaolveat,  r«sigaed,  or  been  removed 
firom  such  office,  and  which  debts  remain  tin- 
paid,  the  "amount  thereof  remaining  due  and 
unpaid  shall  be  a  charge  upon  said  trust  es- 
tate, as  a  part  of  the  expense  of  administer- 


The  lien  of  the  solicitor  rests,  b;  the 
law  of  that  state,  upon  the  basis  that  he  is  to 
be  regarded  as  an  assignee  of  the  judgment  or 
decree,  to  the  extent  of  his  fees,  from  the  date 
of  its  rendition.  This  right  of  the  solicitors  is 
superior  to  any  which  the  defendant  corpora- 
tions aojnired,  subsequent  to  the  decree,  by  the 
purchase  of  the  claims  of  unsecured  creditors." 

Since  the  allowance  of  the  attorney's  lien 
upon  the  Judgment  fOr  services  rendered  in 
its  procurement  (Warfleld  v.  Campbell,  supra 
11860]),  on  rea8<»i  found  In  the  natural  equity 
whicb  forbids  that  "a  party  should  •  •  • 
run  away  with  tlie  fruits  of  the  cause  with- 
out satlsfylug  the  legal  demands  of  his  at- 
torney" (Rooney  y.  Second  Ave.  Bd.  Co.,  18 
N.  T.  868),  that  lien  has  been  recognised  and 
enforced  in  this  Jurisdiction.  It  was,  bow- 
ever,  only  by  virtue  of  the  statute  that  the 
attorney's  lien  was  extended  to  the  pending 
suit  (b^ore  Judgment),  with  the  right,  as  an 
iutervener,  to  proceed  to  Judgment  in  the  as- 
certainment of  the  amount  of  the  debt,  dam- 
ages^ or  extent  of  the  recovery,  and  the  en- 
forcement of  the  lien  of  the  attorney  of 
record  on  tbe  same. 

The  statute  dedarlng  a  lien  on  tbe  pend- 
ing suit  before  Judgment  in  behalf  of  the  at- 
torney of  record,  being  an  Innovation  upon 
our  declared  right  and  lien  of  attorneys  at 
law,  it  is  necessary  to  consider  bow  the  stat- 
ute in  question  is  squared  witb  other  statu- 
tory provisions  now  pressed  on  our  atten- 
tion for  the  first  time.  The  statute  provid- 
ing for  the  lien  of  attorneys  at  law  on  the 
pending  suit.  Code,  {  3011,  was  taken  from 
the  Georgia  statutes,  and  the  courts  had  pro- 
tected the  lien  of  an  attorney  of  record  in  a 
suit  by  a  personal  representative  for  an  in- 
Jtiry  resulting  in  the  death  of  plaintiffs  in- 
testate. Little,  Adm'r,  v.  Sexton,  89  Ga.  411, 
15  S.  E.  490.  In  Hale  v.  Tyson,  supra,  we 
pointed  out  the  respects  in  which  tbe  Georgia 
statute,  as  construed  by  the  courts  of  last 
resort  in  that  state,  was  departed  from,  only 
as  touching  real  estate  of  the  client,  whether 
obtained  directly  or  Indirectly  as  a  result  of 
litigation.  In  Denson  v.  Ala.  F.  &  I.  Co.,  su- 
pra, no  reference  is  made  to  sections  6085, 
6086,  of  the  Code  of  1907,  which  come  from 
the  Code  of  1886  with  substance  thereof  im- 
ctaanged.  The  statute,  given  a  place  in  the 
Code  of  1876  as  section  3747,  was  a  codifica- 
tion of  tbe  act  of  April  8,  1873  (Acts  1872- 
73,  p.  131).  That  act  had  only  provided  for 
"the  collection  of  debts  for  labor  and  serv- 
ices rendered  for  the  benefit  of  trust  es- 
tates" ;  and  if  the  acting  executor,  adminis- 
trator, or  other  trustee,  shall  have  died,  be- 


at  law  against  the  legal  representative  of 
said  trust  estate,"  etc  Tb\a  codification  pre- 
ceded sections  3748  (4426),  3749  (4426),  and 
3750  (4427). 

These  statutes  provided  that  a  "chancery 
court  having  taken  jurisdiction  of  tbe  ad- 
ministration of  the  estate  of  a  deceased  per- 
son, either  testate  or  intestate,  or  of  an  es- 
tate held  in  trust,  any  person  owning  a  claim 
against  such  estate  for  services  rendered  or 
supplies  furnished  subsequent  to  the  death 
of  the  testator  or  intestate,  or  the  creation  of 
the  trust  estate,  may  present  tbe  same  by  pe- 
titlMi  for  allowance  by  such  court";  that  the 
court  must  render  a  decree  for  payment  of 
tbe  claims  tbus  allowed  or  ascertained  to  be 
due  from  the  estate  upon  account  taken  or 
stated  under  the  direction  of  tbe  court,  or 
agreed  upon  between  the  parties;  that  "the 
petition,  anawei  and  other  papers  relating  to 
such  daim  *  •  •  must  be  filed  with  the  pa- 
pers of  the  cause  pending  for  the  adminis- 
tration of  the  estate,  unless  withdrawn  by 
leave  of  the  court."  Thus  was  provided  by 
statute  the  ascertainment,  allowance,  and  en- 
forcement of  the  lien  or  daim  of  such  per- 
son against  a  trust  estate  by  a  chancery  court 
in  a  pending  cause  therein,  and  by  an  action 
at  law  against  the  legal  representative  of  the 
trust  estate,  where  sudi  representative  has 
died,  become  insolvent,  or  removed  fnnn  of- 
fice without  payment  of  such  claim.  Con- 
current remedies  at  law  and  in  chancery  were 
thus  provided  by  the  two  statutes.  Munden 
V.  Bailey,  70  Ala.  63;  Etowah  Mln.  Co.  t. 
Wills  Valley  Min.  &  Mfg.  Co.,  143  Ala.  623, 
626,  39  South.  336;  Blackshear  v.  Burke,  74 
Ala.  239. 

In  tbe  Codes  of  1886  (sections  3564,  3565), 
1896  (sections  4183,  4184)  and  1907  (sections 
6085,  6086),  under  the  chapter  of  Trusts  and 
Trustees,  the  authority  is  given  the  trustee 
to  render  the  estate  being  administered  liable 
for  the  payment  for  necessary  services  ren- 
dered him,  or  for  necessary  repairs  in  and  up- 
on the  estate,  or  for  necessaries  furnished 
him,  if  be  be  or  become  insolvent  without 
making  payment,  and  has  not  charged  the 
estate  with  and  obtained  credit  therefor.  A 
mode  of  enforcing  such  liability  there  provid- 
ed was — 

"by  petition  filed  in  tbe  court  of  chancery 
against  such  trustee,  executor,  or  administra- 
tor," or  if  the  authority  of  such  personal  rep- 
resentative has  terminated,  against  the  suc- 
cessor in  trust  or  administration,  "which  peti- 
tion may  be  filed  in  the  district  of  the  residence 
of  the  defendant,  or  in  the  district  in  which 
such  estate  ia  situate,  or  is  being  administered. 
If  pending  suit,  an  abatement  occars  by  the 
death  or  disability  of  the  petitioner,  or  by  the 
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terminatloii  of  the  authority  of  the  trustee,  or 
of  his  suoceasor,  there  may  be  a  reviTor,  as  in 
other  aaita  in  equity." 

By  section  6088  of  the  Code,  it  is  provid- 
ed that— 

"If  there  be  a  pending  goit,  in  which  the  court 
of  chancery  has  taken  jnrisdiction  of  the  ad- 
ministration of  the  trusts,  or  of  the  estate,  the 
petition  must  be  filed  in,  and  become  a  part  of 
the  proceedings  in  such  suit."  Munden  t.  Bai- 
ley, supra. 

[1]  Sections  608&-W88  having  long  been  a 
part  of  the  statutory  system  of  the  state  at 
the  time  of  the  adoption  from  the  Georgia 
Code,  as  it  appears  in  the  Code  of  1907,  of 
section  3011,  its  provisions  must  be  made  to 
harmonize  with  other  statutes  therein  by 
giving  effect  to  the  later  legislative  Intent 
found  therein,  so  far  aa  applicable.  See  au- 
thorities collected  in  Williams  v.  Schwarz, 
197  Ala.  40,  64,  56,  72  South.  330,  Ann.  Cas. 
1918D,  869.  Concurring  remedies  have  often 
been  provided  for  the  assertion  and  enforce- 
ment of  Hens.  Evans  v.  Wilhite.  167  Ala. 
887,  590,  52  South.  845;  Enslen,  Adm'x,  v. 
Wheeler,  Adm'x,  98  Ala.  200,  13  Sooth.  473; 
De  Soto,  etc.,  Co.  v.  HiU,  188  Ala.  667,  676, 
6S  South.  988;  Ingram  v.  Ala.  Power  Co.,  201 
Ala.  13,  75  South.  304;  Encyc.  Dig.  Ala.  Rep. 
(Michle)  vol.  6,  p.  476. 

[2]  The  right  of  courts  administering  trust 
estates  to  pass  upon,  allow,  modify,  or  reject 
the  claims  of  representatives  of  trust  estates 
has  long  been  recognized  by  the  courts.  It 
improvident  allowances,  contracts,  or  pay- 
ments are  made  by  such  representatives  of 
trust  estates,  the  same  may  be  disallowed  in 
whole  or  In  part,  according  to  the  Justice  of 
the  case.  This,  however,  does  not  give  the 
defendant  not  a  party  to  the  contract  the 
right  to  litigate,  as  an  issue  in  the  interven- 
tion, the  reasonable  value  of  intervener's 
services  (as  the  attorney  of  record)  rendered 
plaintiff  in  a  representative  (Capacity  on  the 
estate  represented  by  him.  This  Is  a  matter 
reserved  to  the  courts  in  final  adjudication, 
acquiring  or  having  Jurisdiction  of  the  ad- 
ministration of  the  trust 

[3, 4]  Who  are  attorneys  having  the  statu- 
tory lien?  is  the  pertinent  inquiry.  Tb^ 
foregoing  decisions  construing  section  SOU 
of  the  Code  are  conclusive  of  the  right  of  the 
attorney  of  record  to  assert  and  enforce  his 
lien  on  the  pending  suit  by  intervention, 
though  it  be  the  attorney  for  an  administra- 
tor of  a  decedent  and  a  suit  for  personal  in- 
jury causing  his  death.  The  subsequent  set- 
tlement (on  February  18,  1910)  by  plaintiff, 
administrator,  .with  defendant,  without  the 
knowledge  and  consent  of  his  attorney  of 
record  in  pending  suit  (filed  on  February  6, 
1910),  had  not  the  effect  of  defeating  the 
statutory  lien  of  plaintiff's  attorney  of  rec- 
ord bringing  the  suit.  It  is  vrithont  dispute 
that  Mr,  C<alhonii's  name  only  was  signed  to 


the  complaint  as  an  attorney  of  record  for 
plaintiff  when  the  complaint  was  filed,  and 
was  the  only  attorney  appearing  of  record 
for  plaintiff  until  the  case  was  transferred 
from  the  appearance  docket  to  the  trial  dock- 
et, on  or  about  February  22,  1919,  when  de- 
fendant filed  its  plea  in  abatement,  which 
will  be  later  adverted  to.  The  testimony  on 
the  part  of  interveners  tended  to  show  that 
thereafter  Ooodwyn  &  Ross  appeared  as  at- 
torneys of  record  with  Mr.  Calhoun;  but,, 
as  no  date  is  given,  this  was  after  February 
22,  1919,  for  it  is  shown  without  oonfilct  by 
the  testimony  of  the  clerk  of  the  court  in 
which  the  case  was  pending  that  the  same 
was  transferred  from  the  "appearance  dock- 
et" to  the  "trial  docket"  after  February  22, 
1919,  and  that  previous  to  such  time  no  oth- 
er attCHueys  of  record  appeared  for  plaintiff. 
Interveners'  evidence  showed  without  dispute 
that  after  the  bringing  of  the  suit  by  the  ad- 
ministrator, in  an  effort  to  adjust  the  same 
defendant's  agent  bad  conferences  with  a 
n<ember  of  the  firm  of  Ooodwyn  &  Rose  as 
representing  plaintiff  in  the  suit;  that  an 
offer  of  settlement  for  $3,500  was  made  by 
that  firm,  which  was  to  conclude  the  claim  or 
rights  of  all  parties  and  attorneys  at  interest 
in  said  cause,  including  that  of  Mr.  Calhoun ; 
that  this  was  before  the  settlement  was  effect- 
ed by  defendant  on  February  18th  for  |1,750 
with  the  next  of  kin  of  plaintiff's  intestate. 
The  plea  in  abatement  filed  February  22, 
1919,  vms  to  the  effect  that  theretofore — 

"in  this  court,  a  court  of  competent  jurisdic- 
tion, a  suit  was  filed  by  M.  W.  Justice,  the 
father  of  Hugh  Justice,  deceased,  the  said 
Hugh  Justice,  deceased,  being  a  minor,  claim- 
ing damages  on  account  of  the  injuries  to  and 
death  of  the  said  Hugh  Justice,  deceased,  under 
section  2485  of  the  Code  of  Alabama  of  IVO'i 
and  "that  said  suit  by  M.  W.  Justice  was  still 
pending  and  undetermined  at  the  time  of  the 
filing  of  the  present  suit  by  Jesse  C.  Justice. 
08  administrator,  and  *  *  *  is  pending  at 
the  time  of  the  filing  of  this  plea -in  abatement: 
•  *  •  that  both  the  suit  which  M.  W.  Jnstioo 
and  the  snit  wlilch  Jesse  C.  Justice,  adminis- 
trator, brought,  claim  damages  for  and  on  ac- 
count of  the  death  of  Hugh  Justice,  decease'. 
Wherefore,  defendant  says  that  the  present 
suit  by  Jesse  C.  Justice,  as  administrator  of 
the  estate  of  Hugh  Justice,  should  be  abated." 

[I]  The  fact  that  a  suit  was  brought  by 
the  parent  under  section  2485  of  the  Code 
for  punitive  damages  (L.  &  N.  R.  R.  Ca  v. 
Phillips,  202  Ala.  502,  80  South.  790,  791; 
Bumwell  Oal  Co.  v.  Setzer,  191  Ala.  396, 
403,  67  South.  604)  for  causing  the  death  of 
a  minor  diild,  by  the  wrongful  act  of  the  de- 
fendant or  its  agents,  and  that  it  was  subse- 
quently, before  judgment,  abandoned  and  dis- 
missed after  suit  brought  by  the  personal 
representative,  would  not  prevent  the  latter 
suit  and  Intervention  being  prosecuted  to  a 
Judgment  under  sections  3010-3013  of  the 
Code.    In  Hull  t.  Wimberly  &  Thomas  Hdw. 
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Co,  178  Ala.  638,  645,  59  South.  668,  the  Judg- 
ment was  recovered  by  the  father  under  sec- 
tion 2485  of  the  Code  and  subsequently  paid. 
Such  was  not  the  case  here.  The  complaint 
filed  on  February  6, 1919,  had  Indorsed  there- 
on the  waiver  by  the  father  of  his  right  to 
prosecute  the  suit  brought  by  him  to  a  Judg- 
ment and  a  relinquishment  of  any  priority 
the  father  might  have  as  related  to  the  right 
of  the  administrator  to  proceed  with  his  suit 
to  Judgment.    L.  R.  A  1916E,  p.  160,  note. 

After  the  settlement  amended  counts  were 
filed  In  the  pending  cause  of  J.  C.  Justice,  as 
administrator,  to  which  the  names  of  Good- 
vvyn  &  Ros.s  and  Charles  A.  Calhoun  were  sub- 
scribed as  attorneys  for  plaintiff;  and  on  the 
next  day  (April  30,  1919)  the  petition  for  In- 
tervention was  filed  In  said  suit  by  Charles 
A.  Calhoun  and  Goodwyn  &  Ross,  containing 
necessary  recitals  and  prayer  to  establish 
and  enforce  the  Hen  of  attorneys  In  the  pend- 
ing suit.  To  this  petition  objections  were 
filed  to  the  effect  that  the  record  In  the  cause, 
in  which  Intervention  .was  filed,  alHrmatlvely 
showed  that  Joint  petitioners,  Charles  A.  Cal- 
houn and  Goodwyn  &  Ross  have  no  lien  upon 
the  suit  as  filed  above;  that  neither  Good- 
wyn &  Ross,  nor  either  of  them,  have  any  lien 
as  sought  to  be  set  up  In  the  petition  for  In- 
tervention; that  Goodwyn  &  Ross  have  no, 
right  or  warrant  In  law  to  Join  In  said  peti- 
tion ;  and  that  there  is  no  legal  basis  for  the 
ascertainment  by  this  court  of  a  petition  of 
Intervention  In  the  cause  by  Goodwyn  &  Ross. 

The  construction  of  the  statute  (section 
3011)  sought  to  be  raised  by  the  foregoing 
objection  as  to  Goodwyn  &  Roes  was  further 
presented  in  the  form  of  a  motion  to  strike 
from  the  files  the  petition  of  intervention  of 
said  attorneys,  Calhoun  and  Goodwyn  te  Ross, 
on  the  ground  that  the  record  in  the  cause  of 
J.  C  Justice,  as  administrator  of  the  estate 
of  Hugh  Justice,  versus  Gulf  States  Steel 
Company,  a  corporation,  now  pending  In  said 
court,  afforded  no  basis  nor  pretext  for  the 
maintaining  of  said  petition  of  intervention 
as  filed.  The  same  reason  was  assigned  for 
the  objection  to  the  filing  of  the  intervention, 
the  motion  to  strike  that  petition,  and  the 
motl<»i  to  strike  from  the  petition  the  names 
of  Ooodwyn-&  Ross  where  the  same  appear, 
which  motions  and  objection  were  respective- 
ly held  by  the  trial  court  not  well  taken,  or 
overruled. 

Thereafter  the  defendant,  with  other  pleas, 
sought  to  set  up  the  fiict  that  Goodwyn  & 
Boss  have  no  lien  upon  said  suit,  not  being 
attorneys  of  record  for  plaintiff  In  the  cause, 
and  have  no  right  to  maintain  the  suit  De- 
murrers were  sustained  to  all  of  defendant's 
ideas,  except  that  of  the  general  issua  Un- 
der the  foregoing  autihoritles  construing  sec- 
tion 3011  of  the  Code,  Goodwyn  &  Ross  had 
no  Uen  as  attorneys  of  record  In  the  suit  at 
the  date  of  settlement  with  plaintiff,  and 
were  not  proper  parties  to  the  Intervention. 


This  &ct  was  sought  to  be  pleaded,  and  was 
exhibited  to  the  court  by  the  record  of  the 
cause;  but  this  right  was  denied  to  the  de- 
fendant by  the  sustaining  of  demurrers  to 
the  pleas,  etc.  The  question  of  whether 
Goodwyn  &  Ross  had  a  right  as  attorneys  of 
recwd  In  said  cause  to  maintain  the  suit  bx 
intervention,  for  the  establishment  and  en- 
forcement of  their  lien  upon  the  pending  suit 
at  the  date  of  the  settlement,  was  the  para- 
mount question  for  decision. 

The  petition  for  Intervention  should  have 
been  by  Charles  A.  Calhoun,  the  sole  attorney 
of  record  in  the  pending  suit  from  the  ttane  of 
Its  bringing  to  that  of  the  settlement  and 
thereafter  to  February  22,  1919.  The  fact 
that  there  was  an  agreement  (offered  In  evi- 
dence) on  the  part  of  Ooodwyn  &  Ross  and 
Charles  A.  Calhoun  to  bring  and  prosecute 
the  suit  on  behalf  of  the  administrator 
against  the  defendant,  and  that  this  suit  was 
brought  pursuant  to  the  contract  of  employ- 
ment by  the  administrator,  were  questions 
of  fact  to  be  ascertained  under  the  interven- 
tion by  Charles  A  Calhoun  for  allowance  of 
attorney's  fees  as  attorney  of  record  for  serv- 
ices rendered  the  estate,  pursuant  to  the  con- 
tract of  employment. 

[6,7]  The. testimony  for  Interveners  tend- 
ed to  show  such  employment  of  Calhoun  by 
the  administrator,  and  that  for  defendant 
had  a  contrary  tendency.  If  Goodwyn  A  Ross 
and  Charles  A.  Calhoun  were  employed  by 
plaintiff  to  prosecute  the  suit,  according  to 
the  terms  of  the  contract  in  evidence,  and 
the  complaint  was  drawn  and  filed  with  only 
the  name  of  Charles  A.  Calhoun  signed  there- 
to as  pialntUTs  attorney  of  record,  and  there 
was  no  appearance  of  other  names  as  attor- 
neys on  the  docket  or  otherwise  In  said  pend- 
ing cause  up  to  and  after  the  time  of  settle- 
inent  with  defendant,  and  if  the  names  of 
Goodwyn  &  Ross  as  counsel  of  record  wera 
omitted  therefrom  by  Inadvertence,  such 
omission  or  Inadvertence  prevented  their  hav- 
ing and  enforcing  a  Hen  on  the  pending  suit 
before  and  at  the  time  of  the  settlement  by 
the  defendant  with  the  administrator.  The 
contract  was  an  entirety  between  the  attor- 
neys on  the  one  hand  and  the  administrator 
on  the  other,  In  which  it  was  agreed  to  pay, 
as  attorney's  fees,  a  sum  equal  to  one-half  of 
the  amount  recovered.  As  between  the  de- 
fendant and  the  attorneys  of  record,  the  lien 
of  such  attorneys  of  record  to  be  established 
and  enforced  was  for  the  sum  indicated  by 
the  agreement  of  employment  Its  reason- 
ableness  may  be  questioned  In  the  forum  of 
final  settlement  of  the  trust  and  allowance 
of  the  accounts  and  acts  of  the  personal  repre- 
sentative or  trustee.  The  fact  that,  In  event 
of  recovery  by  Mr.  Calhoun  as  sole  attorney 
of  record,  he  would  account  to  Goodwin  & 
Ross  (pursuant  to  the  contract,  as  between 
them  sufficient  In  law  aad  In  morals)  for  the 
amount  named  in  the  ccmtract.  Is  an  Imoia- 
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berinl  Inquiry  In  so  far  as  tbe  defendant  la 
concerned,  and  Is  of  no  ayall  as  a  defense  to 
the  recovery  of  the  ram  agreed  to  be  paid  by 
the  administrator  to  his  attorneys  In  the 
matter  of  the  suit.  As  to  defendant,  the 
question  Is  one  of  Indebtedness  vel  non  for 
the  amount  of  the  fee  and  lien  of  the  attorney 
of  record  as  per  contract  agreement  of  plain- 
tiff, and  as  related  to  Its  duty  to  Intestate, 
Its  breach,  and  proximate  injnry  and  damage. 
Ex  parto  Lehman,  Durr  &  Co.,  59  Ala.  631, 
632;  Harton  t.  Amason,  195  Ala.  594,  699, 
71  Soutli.  180 :  Higley  v.  White,  102  Ala.  604, 
15  South.  141;  Denson  t.  Ala.  F.  &  I.  Co., 
198  Ala.  383,  73  South.  525;  Trustees  ▼. 
Greenough,  105  U.  S.  627,  26  L.  Ed.  1167; 
Weeks  on  Attorneys  at  Law,  f  84;  Elliott  on 
Contracts,  vol.  4,  f  2866. 

OHie  case  was  tried  <m  the  theory  tbat 
Ooodwyn  te  Ross  were  attorneys  of  record 
protected  in  the  enforcement  of  a  Hen  on  the 
pending  suit,  and  were  proper  parties  to  the 
intervention. '  In  this  there  was  error.  It 
Bhoold  have  been  by  Charles  A.  Calhoun 
alone.  Tills  fact  was  presented  to  the  trial 
court  at  every  stage  of  the  trial  to  the  mo- 
tioa  for  new  trial  made  on  the  ground  that — 

"There  was  variance  between  the  allegations 
of  the  petition  of  intervention  and  the  proof 
offered  apon  the  trial,  in  that  tlie  proof  failed 
to  show  any  lien  existing  in  favor  of  Messrs. 
Ooodwyn  &  Ross."  ' 

The  charge  of  the  court  and  the  several 
rulings  in  the  conduct  of  the  trial  treated 
Ooodwyn  &  Ross  as  attorneys  of  record  pro- 
tected in  a  lien  on  pending  suit  by  the  stat- 
ute. The  cause  should  have  been  tried  on  a 
proper  intervention  by  Charles  A.  Calhoun, 
from  which  is  stricken  the  names  of  Good- 
wym  &  Boss. 

Other  questions  reserved  are  not  neces- 
sary to  a  decision  of  the  cause,  and  it  is  be- 
lieved would  subserve  no  good  purpose  that 
they  be  discussed  at  length. 

The  Judgment  of  the  trial  court  is  revers- 
ed, and  the  cause  Is  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  UcCLELLAN  and 
SOMERVILLB,  JJ.,  concur. 


(17  Ala.  App.  618) 

MUNSON  S.  S.  LINE  v.  DRAYTON. 
(I  DIv.  371.) 

(Court  of  Appeals  of  Alabama.    Nov.  9,  1920. 
Rehearing  Denied  Dec  7,  1920.) 

Trial  «=sl08i/2— Manner  In  which  court  quail- 
fled  Jury  as  to  supposed  Indemnitor  of  de- 
fendant steamship  company  not  reversible  er- 
ror. 

Where  court  In  personal  injury  action 
stmck  out  statement  of  counsel  that  real  de- 
ftndant  was  an  insurance  company,  but  per- 


mitted counsel  to  examine  witnesses  as  to 
whether  there  was  in  fact  another  person  in- 
terested in  the  suit  so  that  jury  could  be  quali- 
fied as  to  such  a  party,  and  on  examination  it 
appeared  that  there  was  an  insurance  company, 
but  witness  did  not  know  the  name  thereof,  but 
stated  the  name  of  company's  attorneys,  and 
court  qualified  Jury  as  to  the  attorneys,  there 
was  no  reversible  error. 

AK>eaI  from  Circuit  Court,  Mobile  County; 
G.  A.  Grayson,  Judge. 

Action  by  Elliott  Drayton  against  the  Mnn- 
son  Steamship  Line.  B^m  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Certiorari  denied  87  South.  219. 

Palmer   Pillans   and  Alexis  T.   Gresham, 
both  of  Mobile,  for  appellant 
Alex.  T.  Howard,  of  Mobile,  for  appellee. 

MERRITT,  J.  We  note  in  appellant's  brief 
that— 

"The  errors  Insisted  upon  really  amount  to 
but  one  question,  that  is:  Did  the  manner  in 
which  the  trial  court  handled  the  attempt  of 
the  plaintiff  to  qualify  the  Jury  as  to  a  suppos- 
ed indemnitor,  under  the  facts  brought  ont  in 
evidence,  constitute  prejudicial  error  to  appel- 
lant. It  is  reapectfully  insisted  by  appellant 
that  it  did,  and  for  the  purpose  of  reviewing 
this  question  alone  it  brings  this  appeal." 

This  is  an  action  for  damages  for  personal 
injuries  by  the  appellee,  Elliott  Drayton, 
against  appellant,  the  Munson  Steamship 
Line,  claimed  to  have  been  sustained  by  ap- 
pellee while  in  the  employ  of  appellant  The 
bill  of  exceptions  recites  that— 

"The  plaintiff  asked  leave  of  the  court  to 
qualify  the  jury  further  by  asking  them  ths 
same  questions  as  to  the  real  defendant  in  the 
case  as  were  asked  the  Jury  by  the  court  as 
to  tile  nominal  defendant,  the  Munson  Steam- 
ship Line — that  is,  by  asking  the  same  ques- 
tions as  to  the  insurance  company  that  is  de- 
fending the  suit — and  for  the' purpose  of  getting 
the  real  name  of  that  insurance  company  coun- 
sel for  plaintiff  asked  leave  to  examine  a  wit- 
ness. 

"The  defendant  objected  to  the  statement 
made  by  counsel  for  plaintiff  that  the  real  de- 
fendant is  an  insurance  company  as  being  im- 
proper and  intended  to  be  prejudicial  to  the  de- 
fendant The  court  sustained  objection  as 
being  improper,  bat  the  court  stated  that  if 
counsel  for  plaintiff  states  to  the  court  that 
he  expected  to  show  that  some  one  else  is  in- 
terested in  this  suit,  the  plaintiff  would  be 
allowed  to  have  the  jury  qualified  further. 

"Solicitor  for  plaintiff  stated  that  he  expect- 
ed to  show  that  fact,  and  asked  leave  of  the 
court  to  call  and  swear  as  a  witness  Capt 
Brickson. 

"Capt  Biickson  was  thereupon  called  as  a 
witness  by  the  plaintiff,  and,  after  having  been 
first  duly  sworn,  testified  as  follows: 

"Examination  by  Mr.  Howard: 

"Q.  The  Munson  Steamship  Line  is  a  corpo- 
ration organized  under  the  laws  of  the  state  ot 
Now  Tork?    A.  I  oould  not  tell  you  that 
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"Q.  It  fai  a  corporaUonT  A.  Tes,  sir;  bnt 
whether  orgnnised  In  New  Toik  or  New  Jersey 
1  don't  know. 

"Q.  Do  70U  know  whether  or  not  in  the  case 
that  is  now  on  trial,  Elliott  Drayton  y.  Mun- 
son  Steamship  Line,  that  the  Manson  Steam- 
ship line  is  insured  against  any  loss  that 
comes  to  them? 

"The  defendant  objected  to  tiie  question  as 
being  irrelevant,  incompetent,  and  immaterial, 
the  action  being  against  the  Munson  Steam- 
ship Company,  and  not  bein^  a  matter  of  wheth- 
er there  is  or  is  not  a  contract  of  indemnity 
between  the  defendant  and  any  insurer.  The 
court  overruled  the  objection,  and  the  defend- 
ant reserved  exception. 

"Q.  I  will  ask  yon  if  it  is  not  insured  against 
either  all  or  part  of  the  loss  in  this  case? 

"The  defendant  objected  to  the  question  upon 
the  same  grounds  assigned  in  last  preceding 
objection.  The  court  overruled  objection,  and 
defendant  reserved  exception. 

"A.  I  know  they  are  insured  against  liabili- 
ty, bnt  whether  it  is  all  or  part  I  don't  know. 
I  don't  know  the  extent  of  the  indemnity. 

"Q.  Do  you  know  the  name  of  the  insurer? 

"The  defendant  objected  to  the  question  on 
the  same  grounds.  The  court  overruled  objec- 
tion, and  defendant  reserved  exception. 

"A.  I  dont  know  the  name,  but  Johnson  & 
Higgins  handles  the  cases  for  them. 

"Q.  Is  that  the  firm  of  Johnson  &  Higgins 
of  New  York  City? 

"The  defendant  objected  to  the  question  on 
the  same  grounds.  The  court  overruled  ob- 
jection, and  defendant  reserved  exception. 

"A.  Tes,  air. 

"The  plaintiff  thereupon  asked  that  the  Jury 
be  further  qualified. 

"The  court  further  qualified  the  Jury  by  ask- 
ing the  following  questions:  'Are  any  of  you 
gentlemen  employes,  stockholders,  or  interest- 
fed  In  the  firm  or  corporation  of  Johnson  &  Hig- 
gins of  New  York  City?'  and  'Any  of  you  know 
of  any  reason  why  you  cannot  fairly  and  im- 
partially try  the  issues  joined  between  the 
plaintiff,  EUiott  Drayton,  and  the  defendant, 
the  Munson  Steamship  line?'" 


In  the  case  of  Cltizejas'  L.,  H.  &  P.  Co.  t. 
Lee,  182  AUb,  661,  62  South.  198,  the  Supreme 
Coart  baa  clearly  pointed  out  the  duty  of  the 
trial  court  and  of  counsel  In  the  qnaliflcation 
of  jurors,  and  In  motion  thereof,  and  a  con- 
Bideratlon  of  the  action  of  the  trial  court 
In  the  Instant  case  convinces  as  that  no  re- 
versible error  was  committed. 

The  conduct  of  counsel  and  the  qualifying 
ot  Jurors  baa  also  been  before  our  Supreme 
Court  in  the  following  cases:  Beatty  v.  Pal- 
mer, 196  Ala.  67,  71  South.  422;  United 
States  C.  I.  P.  &  F.  Co.  v.  Warner,  198  Ala. 
603,  73  South.  936;  Sovereign  Camp,  Wood- 
men of  the  World,  v.  Ward,  196  Ala.  327,  71 
South.  404.  These  cases  are  in  line  with  the 
mtiz&uf  etc.,  Co.  v.  Lee  Case,  supra,  and  in- 
dicate to  us  the  correctness  of  the  ruling  In 
the  case  at  bar- 
Finding  no  error,  the  canae  must  be  af- 
finned. 
ASlrmed. 
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MUNSON  8.  8.  LINE  V.  DRAYTON. 
(I  Div.  177.) 

(Supreme  Court  of  Alabama.    Jan.  20,  1921.) 

Certiorari  to  Court  of  Appeals. 

Petition  by  the  Munson  Steamship  Line  for 
certiorari  to  the  Court  of  Appeals  to  review 
and  revise  ita  judgment  (87  South.  218),  ren- 
dered on  appeal  of  the  Steamship  Line  In  an 
action  against  it  by  Elliott  Drayton.  Writ 
denied  on  the  authority  of  Citizens'  Light, 
Heat  &  Power  Co.  ▼.  Lee,  182  Ala.  661,  62 
South.  199. 

Parmer  Plllans  and  Alexis  T.  Gresbam, 
both  of  Mobile,  for  appellant 
Alex  T.  Howard,  of  Mobile,  for  appellee. 

PBB  CURIAM.  Petition  of  the  Munaon 
Steamship  Lin^  for  certiorari  to  the  Court 
of  Appeals,  to  review  and  revise  the  judgment 
of  said  court,  rendered  on  the  appeal  of  Mun- 
son Steamship  Line  v.  EUlott  Drayton,  87 
South.  218. 

Writ  denied,  on  the  authority  of  CltissenB' 
Light,  Heat  &  Power  Co.  t.  Lee,  182  AI4.  661, 
62  South.  199. 


M0CRO8KY  V.  STATE. 


(17  Ala.  App.  S2S) 
(8  DIv.  755.)  . 


(Court  of  Appeals  of  Alabama.    June  8,  1960. 
Behearing  Denied  June  22,  1920.) 


1.  Criminal  law  i8=3>IOe2(8)— BUI  of  exception* 
property  signed,  tbonah  day  of  month  left 
blank. 

Where  Judgment  of  conviction  was  entw- 
ed  December  16,  1919,  and  bill  of  exceptions 
was  presented  to  the  trial  judge  February  7, 
1920,  and  the  bill  was  duly  signed  some  time 
during  February,  1920,  the  day  of  the  month 
being  left  blank,  the  bill  was  properly  signed,  the 
presiding  judge  having  had  until  Jnne  7,  1920, 
that  is,  80  days,  in  which  to  sign. 

2.  Criminal  law  «s>l95(l)—Damnrrer$  to  pleas 
of  former  Jeopardy  showing  former  trial  for 
difFerent  ofFensa  property  sustained. 

Demurrers  were  properly  sustained  to  pleas 
of  former  jeopardy,  which  showed  that  the 
preceding  trial  In  another  court  was  for  a 
diiferent  offense  from  the  one  charged  in  the 
indictment. 

3.  Vagnnoy  «s>i-.proof  that  soeased  sold  or 
bartered  llqnora  of  kind  annmarated  neoea- 
aary. 

To  sustain  a  charge  of  vagrancy  under  Code 
1807,  i  7843,  subd.  4,  it  must  be  shown  that  ac- 
cused sold  or  bartered  liquors  of  the  kind  and 
character  enumerated;  the  mere  fact  of  unlaw- 
fully having  in  possession  prohibited  liquors 
not  constituting  the  offense  of  vagrancy. 

[Ed.  Note.— For  other  deflnldons,  see  Words 
and  Phrases,  First  and  Second  Seriea,  Vagran- 
cy;   Vagrant] 
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4.  Criminal  law  e=sgo  (2)— Justice  cannot  try 
person  for  nnlawfolly  having  liquors  in  pos- 
Mssion. 

Uuder  Code  1907,  {  6733,  a  justice  of  the 
peace  cannot  try  a  person  for  unlawfully  hav- 
ing in  his  possession  prohibited  liquors. 

5.  Criminal  law  «=> 1 67— Former  conviction  or 
acquittal  must  have  be«n  In  court  vested  with 
Jurisdiction. 

Conviction  or  acquittal,  to  constitute  good 
plea  of  former  jeopardy,  must  be  in  a  court 
of  competent  jurisdiction. 

9.  intoxicating  liquors  «=s>238(2)  —  Evidence 
held  to  show  defendant  In  possession. 
In  a  prosecution  for  having  in  possession 
intoxicating  liquors,  evidence  held  to  show 
conclusiTel;  that  the  liquor  in  question  belong- 
ed to  defendant,  and  that  It  was  in  his  posses- 
sion, so  that  the  trial  court  properly  gave  the 
affirmative  charge. 

Appeal  from  Morgan  Oonnty  Conrt;  W.  T. 
Lowe,  Jndge. 

Lee  McCrosky  was  convicted  of  violating 
tbe  prohibition  law,  and  be  appeals.  Af- 
firmed. 

Certiorari  denied  87  South.  221. 

Sample  &  Kilpatrick,  of  HartseUs,  for  ap- 
pellant. 

3.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Asst.  Atty.  Gen.,  for  tbe  State. 

BRIOKEN,  P.  J.  11]  Tbe  motion  to  strike 
tbe  bill  of  exceptions,  on  the  ground  that  it 
was  not  signed  by  tbe  trial  judge  within  tbe 
time  required  by  law.  Is  denied.  It  affirma- 
tively appears  that  tbe  judgment  was  en- 
tered on  December  16,  1019,  and  that  tbe  bill 
of  exceptions  was  presented  to  the  trial 
Judge  on  the  7tb  day  of  February  thereafter, 
and  while  tbe  date  of  signing  Is  left  blank, 
that  Is,  tbe  day  of  the  month  is  blank,  yet 
tbe  bill  was  actually  signed  during  the  month 
of  February,  1920.  Tbe  bill  having  been  pre- 
sented on  February  7,  1920,  tbe  presiding 
Judge  bad  until  June  7,  1920,  or,  in  other 
words,  80  days,  in  which  to  sign  it,  and  as 
it  was  duly  signed  some  time  during  the 
month  of  February,  1920,  it  is  clear  that 
there  is  no  merit  whatever  in  the  motion 
made  by  tbe  Attorney  General  in  this  con- 
nection. 

The  defendant  was  charged  by  indictment 
with  having  in  bis  possession  spirituous, 
vinous,  or  malt  liquors  contrary  to  law.  The 
trial  resulted  in  the  conviction  of  tbe  de- 
fendant, and  from  that  Judgment,  be  appeals. 

[2]  On  tbe  trial  three  special  pleas  of  for- 
mer Jeopardy  were  Interposed.  These  pleas 
set  up  tbe  fact  that  this  defendant  had  been 
tried  in  tbe  inferior  court  of  Hartsells.  on  the 
charge  of  vagrancy,  which  under  Code  1907, 
I  7843,  subd.  4,  is  defined  as  unlawfully  sell- 
ing or  bartering  spirituous,  vinous,  or  malt 


liquors.  It  Is  Insisted  that  tbe  court  erred  in 
sustaining  tbe  demurrers  to  these  pleas. 

We  are  of  the  opinion,  however,  that  there 
Is  no  merit  in  this  insistence,  and  that  the 
demurrers  were  properly  sustained  for  the 
reason  that  tbe  pleas  show  that  the  trial  In 
the  inferior  court  of  Hartsells  was  for  a  dif- 
ferent offense  from  the  one  charged  in  the  in- 
dictment in  this  case,  and  upon  which  be 
was  on  trlaL  Huckabee  v.  State,  168  Ala. 
27,  53  South.  251. 

[t]  Code  1907,  f  7843,  subd.  4,  provides 
that  "any  person  trading  or  bartering  stolen 
property,  or  who  unlawfully  sells  or  barters 
any  spirituous,  vinous,  or  malt,  or  other  in- 
toxicating liquors,"  is  a  vagrant  Tbe  mere 
having  in  possession  spirituous,  vinous  or 
malt  liquors,  as  will  be  seen,  does  not  con- 
stitute vagrancy.  It  is  clear  that  in  order 
to  sustain  a  charge  of  vagrancy  under  this 
subdivision  of  that  section,  it  must  be  shown 
by  tbe  evidence  beyond  a  reasonable  doubt 
tbat  tbe  accused  sold  or  bartered  liquors  of 
tbe  kind  and  character  enumerated  therein. 

In  order  to  successfully  plead  former  Jeop- 
ardy, it  must  be  shown  tbat  the  otFense 
charged  in  tbe  two  prosecutions  is  tbe  same 
in  law  and  in  fact,  for  the  words  "same 
offense"  mean  the  same  Identical  act  and 
crime.  From  12  Cyc.  280,  we  quote  on  the 
same  subject  as  follows: 

"Several  rules  have  been  laid  down  by  the 
authorities  for  determining  whether  the  crimes 
are  identical.  One  test  is  to  ascertain  wheth- 
er the  facts  alleged  in  the  second  indictment 
would,  if  given  in  evidence,  have  warranted 
a  conviction  on  the  first,  and,  if  this  is  the 
case,  then  the  crimes  are  assumed  to  be  identi- 
cal." 

As  before  stated,  tbe  fact  of  unlawfully 
having  In  possession  prohibited  liquors  does 
not  constitute  the  offense  of  vagrancy,  and 
a  conviction  under  that  charge  upon  these 
facts  would   be  unauthorized. 

[4,8]  Further,  the  Jurisdiction  of  the  in- 
ferior court  of  Hartsells  Is  the  same  as  that 
of  a  justice  of  tbe  peace  only,  and  a  justice 
ot  tbe  peace  cannot  try  a  person  for  unlaw- 
fully having  in  bis  possession  prohibited  liq- 
uors. Code  1907,  {  6733.  A  conviction  or  ac- 
quittal, to  constitute  a  good  plea  of  for- 
mer Jeopardy,  must  be  In  a  court  of  compe- 
tent Jurisdiction.  Walkw  v.  State,  165  Ala. 
96,  51  SouUi.  357. 

As  aptly  said  by  tbe  Attorney  General  in 
brief: 

"The  authorities  relied  on  by  the  appellant 
in  no  way  conflict  with  this  contention  of  the 
state.  All  of  the  authorities  cited  in  the  brief 
of  the  appellant  hold  that  the  state  cannot  elect 
to  prosecute  and  try  a  person  for  a  lower 
grade  and  then  put  him  on  trial  tor  a  higher 
grade  of  the  same  offense.  l%e  doctrine  is 
discussed  in  the  case  of  Moore  v.  State,  71 
Ala.  808. 
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"It  wOl  be  noted  that  in  each  case  where 
the  trial  served  as  a  bar  to  further  prosecntion, 
the  first  trial  was  for  an  offense  included  in 
a  greater  offense,  for  which  the  defendant  was 
•ought  to  be  subsequently  prosecuted.  Such 
facts  do  not  exist  in  the  case  under  considera- 
tion. Unlawfully  having  in  possession  pro- 
hibited liquors  is  not  necessarily  included  in 
the  charge  of  an  unlawful  sale,  and  an  unlaw- 
ful sale  is  not  included  in  the  unlawful  having 
in  possession  of  such  liquors.  This  was  decided 
in  the  Johns'  Case,  18  Ala.  App.  283,  69  South. 
250:    s.  c,  195  Ala.  695,  70  South.  1013. 

"The  trial  of  this  defendant  for  possession 
of  prohibited  liquors  is  not  a  smaller  offense 
which  was  included  in  the  charge  of  vagrancy, 
and  therefore  is  not  determined  by  any  of  the 
authorities  cited  by  the  appellant." 

[I]  There  was  no  conflict  whatever  In  the 
evidence  that  the  liquor  in  question  belonged 
to  defendant,  and  that  it  was  in  defendant's 
possession,  the  nsdisputed  evidence  of  Dep- 
uty Sheriff  Huckaby  being  as  follows: 

"I  am  deputy  sheriff  of  Morgan  county,  Ala. 
On  Saturday  night,  the  18th  of  October,  1919. 
I  arrested  defendant  at  his  father's  bouse  in 
Morgan  county,  Ala.  At  the  time  I  arrested 
him  I  found  several  gallons  of  corn  whisky 
in  his  room  in  glass  Jars  or  bottles.  Defend- 
ant, Lee  McCrosky,  said  it  was  liis  whisky,  and 
that  his  father,  Tom  McGrosky,  had  nothing  to 
do  with  it.  This  whisky  was  in  the  posses- 
sion of  the  defendant,  where  he  lived  at  ius  fa- 
ther's, in  Morgan  county,  Ala." 

As  before  stated,  this  testimony  was  not 
disputed,  denied,  or  contradicted  by  any  oth- 
er evidence  in  the  case.  It  follows  that  the 
Insistence  on  the  part  of  appellant's  counsel 
that  the  court  erred  In  giving  the  affirmative 
charge  is  without  merit  There  was  no  error 
In  giving  this  charge. 

We  are  unable  to  agree  with  ai;q;)ellant's 
counsel  In  their  contention  that  under  this 
evidence  'It  was  open  to  the  Jury  to  say 
whether  or  not  the  liquor  found  was  in  the 
possession  of  the  defendant,  or  In  the  pos- 
session of  defendant's  father;"  that  "the 
Jury  might  infer  from  tlilfl  evidence  that  the 
whisky  belonged  to  the  father  and  not  the 
son."  The  contrary  affirmatively  appears 
without  conflict 

There  Is  no  error  In  the  record,  and  the 
judgment  is  affirmed. 

Affirmed. 


(204  Ala.  C77) 

MeCROSKY  V.  STATE      (8  Div.  981.) 

(Supreme  Court  of  Alabama.    Nov.  11,  1920.) 

Certiorari  to  Court  of  Appeals. 

Application  by  Lee  McCrosky  for  certiorari 
to  the  Court  of  Appeals  to  review  and  re- 
vise its  judgment  (87  South.  219)  rendered  on 
his  appeal  from  conviction  for  violation  of  the 
prohibition  law.    Writ  denied. 
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Sample  &  B3Ipatrick,  of  Hartsella,  for  ap- 
pellant 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM  Application  of  Lee  McCros- 
ky for  certiorari  to  court  of  appeals  to  review 
and  revise  the  judgment  of  said  court  rendered 
on  the  appeal  of  Iiee  McCrosky  v.  State,  87 
South.  219. 

Writ  denied. 


RUSSELL  V.  STATE. 


(17  Ala.  App.  436) 

(4  DIv.  623.) 


(Court  of  Appeals  of  Alabama.    April  13,  1920. 
Rehearing  Denied  May  12,  1920.) 

1.  Criminal  law  «=9364(t)— Whether  accused 
cat  deceased  after  she  fell  admissible  as  ree 
gestn. 

In  a  homicide  ease,  court  properly  over- 
ruled objection  of  defendant  to  the  question 
whether  defendant  cut  deceased  after  she  fell, 
since  it  related  to  res  gestee  of  the  offense. 

2.  Homldde  «s> 1 58 (I)— Threats  admissible  ■■ 
evidence. 

In  a  homicide  case  court  did  not  err  in 
overruling  objection  of  defendant  to  question, 
"Did  she  [defendant]  say  anything  about  what 
she  was  going  to  do  to  C.  [deceased]"  purpose 
clearly  being  to  prove  threats  made  by  defend- 
ant against  deceased. 

3.  Witnesses  «=>248(2)— Answer  held  respon- 
sive. 

An  answer,  '^es,  sir;  she  said  she  was 
going  to  kin  her,"  was  responsive  to  the  ques- 
tion, "Did  she  say  anything  about  what  she 
was  going  to  do  to.C?" 

4.  Witnesses  «=3287( I)— Question  held  proper 
on  redirect  examination. 

On  redirect  examination  the  state  court 
properly  permitted  the  question,  "Did  yon  mean 
to  tell  Mr.  F.  [defendant's  attorney]  that  O., 
or  C,  had  a  knife  in  her  hand?"  to  afford  an 
opportunity  of  correcting  a  mistake  or  inad- 
vertence witness  had  made  in  testimony  on 
cross-examination,  the  answer  to  the  question 
Iwing,  "C.  [deceased]  didn't  have  no  knife." 

5.  Criminal  law  ®=>368 (4)— Declaration  of  de- 
ceased held  admissible  as  res  gesta. 

On  cross-examination  of  defendant's  wit- 
ness in  a  homicide  case,  court  properly  over- 
ruled an  objection  to  the  question,  "Didn't 
deceased  say  to  you,  in  the  presence  of  defend- 
ant, at  the  time  you  separated  them,  that  that 
was  defendant's  knife,  and  she  took  it  away 
from  her,  and  isn't  it  a  fact  that  defendant 
didn't  deny  it?"  since  It  related  to  the  res 
gestie. 

6.  Criminal  law  «s>407(  I)— Statement  of  de- 
ceased, made  In  presence  of  defendant,  ad- 
missible. 

In  a  homicide  case,  it  was  proper  to  per- 
mit state,  on  cross-examination  of  defendant's 
witness,  to  ask  whether  deceased  did  not  say, 
in  the  presence  of  defendant  at  the  time  the 
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witneM  sepantted  them,  that  a  knife  had  by 
deceased  belonged  to  defendant,  and  that  she 
took  it  away  from  her,  and  that  defendant  did 
not  deny  It,  being  of  an  inculpatory  nature, 
made  in  the  presence  and  hearing  of  defend- 
ant. 

7.  Criminal  law  «=>ll70i/2(2)  —  Ovemillng 
question  held  without  prejudice  in  view  of  an- 
swer. 

It  was  not  prejudicial  error  to  overrule  an 
objection  to  a  question  asked  the  state  con- 
cerning an  inculpatory  statement  made  in  the 
presence  and  hearing  of  defendant,  where  wit- 
ness answered  that  no  sach  statement  was 
made. 

8.  Criminal  law  <s=s>696(3)— Motion  to  exclude 
answer  to  unanswered  question  without  merit 

A  motion  to  exclude  answer  to  a  question 
was  without  merit,  where  the  question  had  not 
been  answered. 

9.  Criminal  law  «=9366(4)— Evidenoe  admissi- 
ble as  relating  to  res  gestae. 

In  a  homicide  case,  it  was  proper  to  per- 
mit the  state  to  ask  witness  wheUier  or  not 
deceased  had  not  said  in  the  presence  of  ac- 
cused, "You  have  cut  me,  and  I  could  cut  your 
throat,  bat  I  won't,"  inquiry  relating  to  the  res 
gestn. 

10.  Criminal  law  <8=>338(8)— Not  error  to  per- 
mit witness  to  be  asked  if  be  was  not  oalled 
"Snake." 

In  a  homicide  case,  court  did  not  commit 
error  in  overmling  an  objection  to  the  ques- 
tion, asked  by  the  state  of  a  witness,  "They 
caU  you  'Snake,'  don't  they?"  and  in  not  ex- 
cluding the  answer,  "Yes,  sir,"  unless  the  ques- 
tion was  asked  in  order  to  cast  aspersion  upon 
the  witness  and  to  humiliate  him. 

11.  Criminal  law  «3>3II,  570(2)  —  Defendant 
presumed  sane;  Insanl^  must  be  proved  by 
preponderance  of  evidence. 

Where  it  is  clearly  proven  that  the  ofFense 
charged  has  been  committed  by  the  defehdant, 
the  law  presumes  she  was  sane  at  the  time  of 
the  commission,  in  other  words,  the  burden  is 
on  the  state  to  prove  beyond  a  reasonable  doubt 
and  to  a  moral  certainty  tltat  the  defendant 
committed  the  crime,  and  the  law  presumes 
every  man  to  be  sane,  and  imposes  upon  the 
defendant  the  burden  of  proving  her  plea  of  in- 
sanity by  a  preponderance  of  the  evidence  to 
the  reasonable  satiafaction  of  the  jury,  and  a 
reasonable  doubt  of  defendant's  insanity  raised 
by  all  the  evidence  does  not  authorize  acquit- 
tal 

12.  Criminal  law  «s>4S6,  1158(4)— WItnaasot 
may  testify  as  to  dofeadaat's  sanity;  decision 
at  to  compotsncy  of  opinion  wltnessea  not 
disturbed  on  appeal. 

Witnesses  may  express  their  opinions  as 
to  the  sanity  or  insanity  vel  non  of  a  defend- 
ant, but  the  witness  must  first  be  shown  com- 
petent or  qualified,  and  the  question  of  the  com- 
petency is  for  the  court  and  not  for.  the  jury, 
and  its  decision  will  not  be  revised  unless  it 
clearly  appears  erroneous. 


13.  Criminal  law  «3a465— NoaMcpart  witaess 
must  bate  opinion  as  to  saalty  upon  poraenal 
knowledge. 

Nonexpert  witnesses  cannot  give  an  opinion 
as  to  the  sanity  or  insanity  of  the  accused, 
based  in  whole  or  in  part  upon  an  abstract 
hypothetical  question,  but  must  base  his  opin- 
ion solely  upon  his  own  personal  knowledge,  ob- 
servation, acquaintance,  etc.,  with  the  individ- 
ual inquired  of,  and  must  first  state  the  facts 
claimed  to  show  or  indicate  an  abnormal  con- 
dition of  the  mind,  but  such  witness  may  give 
an  opinion  that  the  person  inquired  of  was  sane 
by  first  merely  denying  generally  the  ex- 
istence of  any  facts  showing  an  abnormal  or 
unnatural  state  of  mind,  and  without  specify- 
ing any  of  such  facta. 

14.  Criminal  law  ^=3452(2)— No  sufficient  prod- 
icate  laid  for  opialon  a»  to  insanity  of  ae- 
Ottsod. 

In  a  homicide  ease,  witaess  did  not  lay 
a  sufficient  predicate  to  testify  to  the  insanity 
of  accused,  where  she  simply  testified  that  she 
bad  been  intimately  associated  with  accused  for 
six  months,  and  had  known  her  for  one  or  two 
years,  etc.;  no  facts  being  testified  to  which 
would  indicate  any  abnormal  condition  of  ac- 
cused's mind. 

15.  Criminal  law  «=3448(  10)— Question  held  to 
call  for  a  conclusion. 

While  a  witness  may  express  an  opinion  aa 
to  the  insanity  of  accused,  court  properly  sus- 
tained an  objection  to  the  question,  "When 
Bbe  was  talking  about  anything,  would  she  talk 
with  good  sense?"  since  it  called  for  a  conclu- 
sion of  the  witcesiL 

16.  Criminal  law  <S=>II70(4)— No  complaint  of 
exclusion  of  evidsnoe  subsequently  admitted. 

It  was  not  prejudicial  error  to  sustain  an 
objection  to  a  question  which  the  witness  sub- 
sequently answered  in  anbstance. 

17.  Criminal  law  ^3466— Court  erred  la  not 
excluding  answer  of  opinion  witness^ 

It  was  error  for  the  court  in  a  hondeid* 
case,  where  witness  was  testifying  as  to  the 
sanity  of  accused,  not  to  exdude  the  answer, 
"I  reckon  so,"  made  in  response  to  question 
propounded  by  the  state  on  cross-examination, 
"Well,  she  had  sense  enough  to  cook,  didn't 
she?" 

18.  Criminal  law  «»l  186(4)— Error  kold  too 
trivial  to  call  for  reversal. 

In  a  homicide  case,  error  of  the  court  in 
not  excluding  the  answer,  "I  reckon  so,"  was 
not  of  such  gravity  as  to  work  a  reversal,  not 
injuriously  affecting  any  substantial  right  of 
the  defendant  under  rule  4S  (61  South,  ix). 

19.  HomlcMo  «3l79^-«ourt  arrod  la  axolud- 
Ing  testimony  as  to  defendant's  sanity. 

In  a  homicide  case,  where  defendant  waa 
attempting  to  prove  insanity,  and  witness  tes- 
tified, "She  would  tear  up  her  clothes  some- 
times," and  in  answer  to  the  question  by  de- 
fendant, "New  as  well  as  old  garments?"  an- 
swered, "Yes,  sir,"  the  court  erred  in  granting 
a  motion  of  the  state  to  ezelade  the  last  an- 
swer. 
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20.  Crimiaal  Uw  «s>696 (5) —Solicitor  ohonld 
Intorpose  objoction  before  amwer  to  question. 

Solicitor  for  state  ebould  interpose  an  ob- 
jecton  to  a  question  before  it  is  answered,  and 
it  is  too  late  after  tlie  answer  to  move  that 
the  answer  be  excluded,  where  the  answer  ia 
responsive  to  the  question. 

21.  CriBinal  law  «=»!  170(4)— ExolvtlOB  vf  W* 
Ideaoe  aubeeqHeatly  admitted  aot  raverslble 
error. 

Conviction  will  not  be  reversed  on  account 
of  the  exdasion  of  an  answer  to  a  question, 
where  the  evidence  so  excluded  was  subse- 
qnently  allowed  to  be  introduced  by  the  wit- 
ness on  redirect  examination. 

22.  Homicide  «s>l7i(2)— WItnesaea  «=>236(l) 
— Conilltloa  of  surroundings  admissible;  ques- 
tiou  whether  witness  was  married  held  Im- 
proper. 

In  a  homicide  case  the  condition  of  a  bridge 
and  the  surroundings  generallj  of  the  scene 
of  the  difficulty  were  important  in  order  that 
the  Jury  might  more  thoroughly  understand 
all  the  facts,  circnmatanees,  and  surroundings 
atten^ng  the  difficulty  and  the  corpus  delicti, 
but  fact  as  to  whether  or  aot  witness  was  mar- 
ried man  was  immateriaL 

23.  CriailBal  law  «s>820(l)— No  ^rar  la  ra- 
faalag  requested  iHsfmotioBS  oovered  by  oth- 
er lastraotlena. 

It  wi^  not  error  in  a  homicide  case  to  re- 
fuse to  give  requested  charges  covered  bj 
charges  given. 

Api>eal  from  Clrcait  Court,  Honaton  Coun- 
ty; H.  A.  Fearce,  Judge. 

Georgia  Boasell  was  indicted  for  murder  in 
the  first  degree,  convicted  of  manslaughter 
In  the  first  degree,  and  she  appeals.  At- 
firmed. 

Certiorari  doiled  87  Sooth.  227. 

The  charge  was  that  defendant  killed 
Claudle  Jones  by  cutting  her  with  a  knife. 
The  witnesses  Gussie  Lewis  and  WUUe  Aus- 
tin testified  that  at  times  the  defendant 
would  act  peculiarly;  that  she  would  curse, 
shut  herself  ap  in  her  roonf,  and  not  let  any 
one  come  In.  Gussie  I«wls  was  asked, 
"When  that  time  came,  how  would  she  do, 
how  would  she  talk?"  and  she  answered, 
"She  would  Just  act  fractious,  and  snap  you 
ni^  and  Just  act  crazy."  On  motion  of  the 
state  the  words,  "Just  act  crazy,"  were  strick- 
en out.  In  answer  to  a  question,  the  witness 
Austin  answered  that,  "She  wouldn't  talk 
like  she  had  good  sense,"  which  was  stricken 
on  motion  of  the  state. 

Fanner,  Merrill  &  Fanner,  of  Dotban,  for 
appellant. 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Aast  Atty.  Gen.,  for  the  SUtew 

BBICEOHIN,  P.  J.  The  defendant,  a  wo- 
man, was  Indicted  for  murder  in  the  first  de- 
gree ;  was  tried  and  convicted  of  manslaugb- 
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;  ter  in  the  first  degree,  and  was  sentenced  to 
I  imprisonment  In  the  penitentiary  for  a  term 
i  of  five  years.  When  arraigned  the  defendant 
I  pleaded  (1)  not  guilty,  and  (?)  not  guilty  by 
reason  of  insanity. 

On  this  appeal  It  la  Insisted  that  the  court 
In  many  instances  erred  in  its  rulings  upon 
the  admission  and  rejection  of  testimony. 
The  refusal  to  give  three  special  written 
charges  requested  by  the  defendant  Is  also 
complained  of  as  being  error. 

[1]  The  exceptions  reserved  to  the  rulings 
of  the  court  upon  the  evidence  will  be  here 
treated  in  the  order  in  which  they  occurred 
upon  the  trial  as  shown  by  the  transcript. 
The  questions  propounded  by  the  state  to 
witness  Hawk  upon  redirect  examination,  to 
wit,  "I  will  ask  you  if  it  is  not  a  fact  that 
Georgia  Bussell  didn't  cut  (Jlaudie  after  she 
fell,"  related  to  the  res  geatte  of  the  offense, 
and  the  objection  Interposed  to  this  question 
by  defendant  was  properly  overruled. 

[2,  8]  The  court  did  not  err  in  overruling 
the  objection  of  defendant  to  the  question 
asked  witness  Kd  Bryant  by  the  state,  "Did 
she  [deftodant]  say  anything  about  what 
she  was  going  to  do  to  Claudle  [deceased]?" 
The  purpose  of  this  question  was  clearly  to 
prove  threats  made  by  defendant  against 
deceased,  and  the  answer  of  the  witness  "Tes, 
sir ;  she  said  she  was  going  to  kill  her,"  was 
responsive  to  the  question,  and  was  not  sub- 
ject to  the  motion  to  exclude  same. 

[4]  On  redirect  examination  by  the  state 
of  the  witness  Ed  Bryant,  the  court,  over  the 
objection  of  the  defendant,  permitted  the 
question,  "Did  you  mean  to  tell  Mr.  Farmer 
that  Georgia,  or  Claudle,  had  a  knife  In  her 
hand?"  There  was  no  error  In  this  ruling, 
for  the  witness  was  thus  afforded  an  oppor- 
tunity of  correcting  a  mistake  or  inadvert- 
ence he  had  made  In  his  testimony  on  cross- 
examination.  His  answer  to  the  question 
"Claudle  (deceased)  didn't  have  no  knife," 
makes  it  clear  that  the  question  was  proper, 
and  the  answer  had  the  effect  of  removing 
the  uncertainty  of  this  witness'  testimony  on 
this  point  and  of  correcting  the  manifest  mis- 
take made  by  him  in  his  testimony  on  cross- 
examination.  The  rule  of  evidence  permit- 
ting a  redirect  examination  of  one's  own  wit- 
ness Is  provided  to  meet  just  such  conditions. 
[S-7]  On  cross-examination  of  defendant's 
witness  Wallace  Cawthon,  the  state  asked: 

"Didn't  deceased  say  to  you  in  the  presence 
of  defendant  at  the  time  you  separated  them 
that  that  was  defendant's  knife,  and  she  took 
it  away  from  her;  and  isn't  it  a  fact  that  de- 
fendant didn't  deny  it?' 

The  defendant  objected  to  the  question,  but 
the  objection  was  clearly  without  merit  for 
the  reasons:  (1)  That  It  related  to  the  res 
gestse;  and  (2)  that  it  was  a  statement  of  an 
inculpatory  nature,  made  in  the  presence  and 
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hearing  of  defendant  Fnrtbermore,  the  an- 
swer being,  "No  sir,"  rendered  the  question 
without  prejudice,  even  if  there  was  error  In 
overruling  the  objection  of  defendant. 

[8,  •]  The  next  exception  as  shown  by 
the  record  was  to  the  action  of  the  court  In 
overruling  defendant's  objection  to  question 
asked  of  this  same  witness:  "Don't  you 
know  that  the  blood  that  wag  on  defendant 
came  out  of  deceased?"  The  record  clearly 
shows  that,  "This  question  was  not  answer^ 
ed  by  the  witness,"  but,  notwithstanding 
there  was  no  answer  to  the  question,  the  de- 
fendant made  a  motion  to  exclude  the  an- 
swer. A  motion  to  exclude  something  that 
has  not  occurred  during  the  trial  Is,  of 
course,  without  merit.  The  further  question 
by  state  to  the  same  witness,  "Didn't  you 
hear  deceased  say  to  the  defendant,  'Yon 
have  cat  me,  and  I  could  cut  your  throat,  but 
I  won't'?"  was  not  subject  to  the  objectlom 
interposed,  as  the  inquiry  related  to  the  res 
gestae.  Moreover,  It  was  rendered  harmless 
by  the  answer  of  witness,  who  replied,  "No, 
sir." 

[10]  The  state  asked  witness  Cawthon  the 
following  question:  "They  call  you  'Snake,' 
don't  they?"  It  Is  strenuously  urged  by  de- 
fendant that  the  court  committed  error  in 
overruling  the  objection  Interposed  to  this 
question,  and  In  not  excluding  the  answer, 
"Tes,  sir."  If  the  purpose  of  the  question 
was  to  more  thoroughly  Identify  the  witness, 
by  proving  he  was  usually  called  by  the  nick- 
name referred  to,  it  was  competent,  and  the 
court  below  could  properly  predicate  Its  rul- 
ing apon  this  theory.  On  the  other  band,  if 
the  -question  was  asked  in  order  to  cast  as- 
persion upon  the  witness  and  to  humiliate 
hlra  before  the  Jury,  such  course  would  be 
highly  Improper,  and  should  not  be  Indulged 
In  by  counsel  or  tolerated  by  the  court  But 
we  are  not  prepared  to  agree  with  counsel 
that  the  question  and  answer  were  suscep- 
tible of,  or  subject  to,  the  criticisms  urged  by 
them.  We  do  not  see  how  this  matter  could 
have  the  effect,  as  Insisted  by  them,  that — 

"It  left  open  the  argument  to  the  Jury  that 
this  witness  could  not  be  believed,  or  that  the 
people  who  knew  him  would  not  believe  him, 
because  he  was  known  as  'Snake,'  and  that 
the  jury  should  not  believe  him  for  this  rea- 
son." 

It  is  true  that  since  the  days  of  the  Gai^ 
den  of  Eden  the  human  race  has  entertained 
an  antipathy  for  snakes,  and  that  there  pre- 
vails an  undying  enmity,  an  enmity  of  divine 
origin,  between  man  In  general  and  the  veno- 
mous reptile  known  as  a  serpent  or  snake; 
but  it  is  also  equally  true  that  oftentimes 
nicknames  are  applied  or  given  to  indtvldnals 
without  rhyme  or  reason,  and  without  any 
reference  whatever  to  the  characteristics  of 
the  persons  so  nicknamed  being  like  or  of  the 
same  nature  as  that  of  the  name  applied. 


Certainly,  It  cannot  be  Insisted  that  a  Jury 
would  be  authorized  to  discredit  a  witness  or 
disbelieve  his  testimony  because  of  his  name, 
or,  as  for  that  matter,  his  nickname.  The 
rules  of  evidence  permit  no  such  thing;  to 
the  contrary,  they  provide  several  means  of 
Impeaching  a  witness,  unnecessary  to  enu- 
merate here;  but,  as  before  stated,  no  rule  of 
evidence  exists  which  will  authorize  a  Jury 
to  discard  or  to  disbelieve  tbe  testimony  of  a 
witness  because  of  his  name  without  refer- 
ence to  the  utter  lack  of  euphony  In  the 
name,  or  how  obnoxious  it  might  be  in  its 
common  acceptation.  The  principles  of  law 
cited  by  appellant's  couusel  sustaining  the 
proposition  that  evidence  In  a  case  should  be 
confined  to  the  points  In  Issue  are  too  well 
settled  to  permit  of  discussion.  We.  are  of 
the  opinion,  however,  that  these  principles 
are  not  in  point  here,  and  that  the  luslstence 
that  the  admission  of  this  evidence  Injuri- 
ously affected  the  substantial  rights  of  tbe 
defendant  is  wholly  without  merit 

The  remaining  exceptions  as  shown  by  the 
record  relate  to  the  rulings  of  the  court  upon 
the  evidence  offered  in  connection  with  de- 
fendant's plea  of  "not  guilty  by  reason  of  In- 
sanity." 

[1 1]  It  may  be  here  stated  that  where  It  is 
clearly  proven  that  the  offense  charged  baa 
been  committed  by  the  defendant,  the  law 
presumes  she  was  sane  at  the  time  of  its 
commission;  In  other  words,  the  burden  Is 
upon  the  state  to  prove  beyond  a  reasonable 
doubt  and  to  a  moral  certainty  that  the  de- 
fendant committed  the  crime;  and  the  law 
presumes  every  man  to  be  sane.  Wllllanu 
V.  State.  13  Ala.  Ak>.  1.%<),  69  South.  876. 
Tbe  law  Imposes  upon  the  defendant  the  bur- 
den of  proving  her  plea  by  a  preponderance 
of  tbe  evidence,  to  the  reasonable  satisfac- 
tion of  the  jury.  McGhee  v.  State,  178  Ala. 
4,  59  South.  573 ;  Code  1907,  f  7175.  A  rea- 
sonable doubt  of  the  defendant's  sanity, 
raised  by  all  the  evidence,  does  not  author- 
ize an  acquittal.  Martin  v.  State,  119  Ala. 
1,  25  South.  255. 

The  writer  of  this  opinion  does  not  hesi- 
tate to  say  that  the  soundness  of  this  last 
proposition  appears  very  doubtful  to  him,  but 
so  far  as  this  court  is  concerned  It  may  be 
said  that  "tbe  water  has  passed  under  the 
bridge,"  for  In  the  face  of  the  many  deci- 
sions of  tbe  Supreme  Court  to  this  effect,  we 
are  without  authority  to  hold  otherwise. 
This  proposition,  however,  appears  to  the 
writer  as  being  repugnant  to  the  sound  logic 
of  the  la^,  and  as  not  being  In  harmony  with 
settled  analogies  of  criminal  Jurisprudence. 
To  the  contrary,  the  writer  favors  the  view 
that  although  tbe  law  presumea  sanity  (Code 
1907,  {  7176),  it  also  presumes  Innocence; 
that  these  presomptlons  are  each  disputable, 
and  must  be  submitted  to  the  Jury,  to  be  con- 
sidered by  them  in  connection  with  all  the 
other  evidence  in  the  case;  and  that  if  the 
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Jury,  after  constderlng  all  the  evidence  In 
the  case  as  w^  as  the  conflicting  presump- 
tions Involved,  entertain  a  reasonable  doubt 
that  the  crime  charged  was  committed  by  the 
accused  while  In  a  sane  state  of  mind,  be 
would  be  entitled  to  an  acquittal.  The  emi- 
nent American  tezt-wrlter,  Mr.  Bishop,  en- 
tertained and  expressed  this  view  (2  Bish. 
Cr.  Procedure,  i  673),  and  the  decisions  of 
the  highest  courts  of  several  states  have  so 
held.  The  lamented  profound  Jurist  Justice 
SomervUle,  of  the  Supreme  Court  of  this 
state,  announced  that  his  individual  opinion 
was  In  accord  with  this  view,  and  he  said  In 
this  connection,  "This  is  the  modem  or 
strictly  American  doctrine."  He  adds,  how- 
ever, that  the  doctrine,  though  clear  to  his 
mind,  finds  but  slight  countenance  among 
the  best  law-writers  or  adjudged  cases  in 
England.  Boswell  v.  State,'  63  Ala.  307,  35 
Am.  Kep.  20.  The  Boswell  Case  appears  to 
be  the  first  Alabama  case  which  repudiated 
the  ordinary  rule  of  "reasonable  doubt"  as 
applicable  to  Insanity  cases.  This  case.  It 
most  be  admitted,  has  been  many  times  re- 
affirmed and  dted  with  approval  by  the  Su- 
preme Court  of  this  state,  and  seems  to  be 
sustained  by  the  great  weight  of  authorities 
generally. 

[12]  By  vast  numbers  of  decisions  It  is 
now  well-settled  law  and  practice  that  as  to 
questions  of  Insanity  vel  non,  witnesses, 
whether  expert  or  nonexpert,  Jnay  express 
their  opinions  as  to  the  sanity  or  insanity  of 
a  defendant  on  trial  for  crime.  The  witness, 
whether  expert  or  not,  must  first  be  shown 
to  be  competent  or  qualified  to  give  an  opin- 
ion as  to  the  sanity  or  Insanity  of  the  party 
inquired  of.  And  the  question  as  to  the  com- 
petency of  the  witness,  whether  expert  or 
not,  to  give  an  opinion  as  to  the  sanity  or 
insanity  of  the  party  inquired  of  is  a  ques- 
tion for  the 'court,  and  not  for  the  Jury,  and 
aa  to  this  question  its  decision  as  to  compe- 
tency will  not  be  revised  unless  it  clearly  ap- 
pears to  be  erroneous. 

[13]  In  the  case  at  bar,  the  testimony  on 
this  question  was  confined  to  that  of  nonex- 
pert witnesses;  and  the  rule  is  that  a  nonex- 
pert witness  cannot  give  an  opinion  as  to  the 
sanity  or  insanity  of  the  accused,  based  in 
whole  or  In  part  upon  an  abstract  hypothet- 
ical question,  but  must  base  his  opinion  sole- 
ly upon  his  own  personal  knowledge,  obser- 
vation, acquaintance,  etc.,  with  the  individ- 
ual inquired  of.  Nonexpert  witnesses,  to 
give  an  opinion  as  to  insanity  of  a  party, 
must  first  state  the  facts  daimed  to  show 
or  Indicate  an  abnormal  condition  of  the 
mind ;  in  other  words,  where  a  witness  Is  in- 
troduced to  prove  the  insanity  of  the  accused, 
iilfl  opinion  "must  be  preceded  by  the  facts 
and  drcomstances  upon  which  it  Is  predi- 
cated" (Ford  V.  State,  71  Ala.  886,  897;  Flor- 
ey  V.  Florey,  24  Ala.  241;  Powell  v.  State, 
25  Ala.  21);  but  such  witness  may  give  an 
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opinion  that  the  person  Inquired  of  was  sane, 
by  first  merely  denying  generally  the  exists 
ence  of  any  facts  showing  an  abnormal  or 
unnatural  state  of  mind,  and  without  spec- 
ifying any  of  such  facts.  Caddell  t.  State, 
120  Ala.  57,  65,  30  South.  76. 

[14]  The  defendant  Introduced  witness 
Nora  Douglass,  who  testified  in  substance 
that  she  knew  defendant  well,  and  had  been 
intimately  associated  with  her  for  six 
months ;  that  she  had  known  her  one  or  two 
years,  and  that  during  her  intimate  associa- 
tion with  her  for  six  months  she  saw  her 
nearly  every  day,  and  talked  with  her  a 
great  deal,  and  that  these  associations  with 
defendant  existed  Just  before  the  difficulty, 
and  Just  after  that  and  up  to  the  time  of  the 
difficulty.  At  this  Juncture  of  the  evidence, 
the  court  sustained  the  objection  of  the  state 
to  the  question:  "Well,  now,  what  was  the 
state  of  her  mind,  in  your  Judgment?"  The 
court  did  not  err  in  this  ruling,  for  the  rea- 
son that  this  witness  had  up  to  this  time  tes- 
tified to  no  facts  showing  or  tending  to  show 
or  to  indicate  any  abnormal  condition  of  de- 
fendant's mind  or  any  unusual  conduct  upon 
her  part;  and,  as  above  stated,  in  order  for 
a  nonexpert  witness  to  give  an  opinion  as 
to  the  Insanity  of  a  party,  the  witness  must 
first  state  the  facts  daimed  to  show  or  indi- 
cate an  abnormal  condition  of  the  mind  of 
the  accused.  The  testimony  developed  at  the 
time  this  question  was  asked  simply  showed 
an  intimate  acquaintance  between  witness 
and  defendant,  but  no  acts  of  the  def»idant 
of  an  unusual  nature  were  shown,  and  no 
facts  proven  which  it  could  be  daimed  to 
show  or  indicate  any  abnormal  condition  of 
defendant's  mind.  It  follows  that  no  suffl- 
dent  predicate  had  been  proven  to  authorize 
the  witness  to  express  her  opinion  as  to  the 
state  of  mind  of  the  defendant,  and  to  have 
permitted  the  witness  to  answer  would  have 
been  an  infraction  of  the  rule  hereinabove 
announced. 

[1 5]  Moreover,  before  the  conclusion  of  the 
examination  of  this  witness,  she  was  per- 
mitted without  objection  to  express  her  opin- 
ion as  to  the  insanity  of  the  accused,  and  did 
so  testify  that  "defendant  did  not  have  a 
sound  mind,  in  my  Judgment,  sometimes." 
We  think  the  court  properly  sustained  the 
objection  to  the  next  question  propounded  to 
this  same  witness,  to  wit,  "When  she  was 
talking  about  anything,  would  she  talk  with 
good  sense?"  This  question  was  objection- 
able as  calling  for  the  conclusion  of  the  wit- 
ness as  to  what  it  would  take  to  constitute 
a  person  talking  with  good  sense.  And  while 
it  is  true  that  a  witness  under  the  rule  above 
announced  may  express  an  opinion  as  to  the 
insanity  of  a  person,  it  is  not  permissible  to 
show  a  conclusion  of  the  witness  as  was  un- 
dertaken here. 

[16-18]  The  court  would  not  permit  this 
same  witness  to  answer  the  question,  "WoulA 
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■he  talk  oiHmectodly?"  The  error,  If  any, 
Is  suatalnlng  the  state's  objection  to  this 
question  was  cared  later  by  the  witness  be- 
ing permitted  to  testify: 

"In  talking,  she  would  talk  about  one  sub- 
ject, and  before  she  finished,  get  on  another, 
and  before  she  finished  get  on  another.  •  •  • 
I  would  say  to  her,  'Let's  go  to  such  and  such 
a  place,'  and  she  would  Just  as  likely  tell  me 
what  she  was  to  cook  for  the  white  folks  as 
to  answer  my  question  at  times." 

This  witness  was  permitted  to  testify,  and 
did  so  testify: 

"Defendant  did  not  have  a  sound  mind,  in 
my  judgment,  sometimes;  and  those  times  were 
once  a  month." 

The  rulings  of  the  conrt  upon  the  evidence 
of  tills  witness  on  cross-examination  were 
free  from  any  error  of  a  reversible  nature. 
We  think  the  answer,  "I  reckon  so,"  made 
in  response  to  question  propounded  by  the 
state,  "Well,  she  had  sense  enough  to  cook, 
didn't  she?"  should  have  been  excluded ;  but 
we  do  not  think  the  error  in  overruling  de- 
fendant's motion  to  exclude  the  answer  is  of 
such  gravity,  in  view  of  all  the  other  evi- 
dence, to  work  a  reversal  of  this  case.  In 
fact  it  is  dearly  manifest  that  this  ruling 
of  the  court  did  not  injuriously  affect  any 
substantial  right  of  the  defendant  (rule  45 
[61  South,  ix]),  or  that  the  defendant's  case 
was  prejudiced  by  such  ruling  to  the  extent 
of  necessitating  a  reversal.  It  clearly  ap- 
pears from  the  record  that  after  this  witness 
bad  testified  to  facts  relative  to  the  conduct 
of  defendant  indicating  the  abnormal  condi- 
tion of  defendant's  mind,  thereby  qualifying 
hersdf  to  testify  as  to  witness'  opinion 
touching  the  insanity  of  defendant,  she  was 
permitted  to  so  testify  without  objection. 

[19-21]  What  has  been  said  in  discussing 
the  rulings  of  the  court  upon  the  testimony 
of  defendant's  witness  Nora  Douglass  is  ap- 
plicable also  to  the  court's  rulings  upon  the 
testimony  of  witness  Kate  Sorie.  Among 
other  facts  describing  the  conduct  of  the  ac- 
cused, this  witness  stated,  "She  would  tear 
up  her  clothes  sometimes,"  and  in  answer  to 
the  question  by  defendant,  "New  as  well  as 
old  garments?"  she  answered,  "Yes,  sir." 
The  state  then  moved  to  exdude  this  an- 
swer, and  the  court  granted  the  motion. 
This  was  error,  for,  aside  from  the  fact  of 
this  testimony  being  admissible  and  relevant 
in  order  to  show  an  abnormal  condition  of 
defendant's  mind,  the  solicitor  representing 
the  state  sat  Idly  by  and  permitted  the  ques- 
tion to  be  propounded  and  the  answer  given, 
without  Interposing  an  objection  as  required 
by  the  elementary  rules  of  evidence.  The 
motion  of  the  state,  tbereforet  came  too  late. 


and  for  that  reason  alao  it  should  have  been 
overruled.  This  error,  however,  cannot  ef- 
fect a  reversal  of  this  case,  for  the  reason 
that  the  evidence  so  excluded  was  allowed  to 
be  introduced  again  by  this  witness  on  her 
redirect  examination,  the  witness  testifying 
without  objection: 

"In  the  winter  of  1918  I  made  her  some 
'new  clothe*,'  and  she  sat  down  in  front  of  me 
and  'tore  them  up.' " 

The  exceptions  reserved  to  the  court's  rul- 
ing upon  the  testimony  of  witness  Gussle 
Lewis  and  WilUe  Austin  are  vrlthont  merit. 

The  question  propounded  to  witness  George 
Cotton  as  shown  by  the  record  was  unintelli- 
gible, but,  aside  from  this  objection,  there 
was  no  error  in  sustaining  the  objection,  as 
the  question  clearly  called  for  Illegal  and  in- 
competent testimony. 

[22]  The  court  committed  no  error  In  its 
rulings  upon  the  testimony  of  Will  Hawk, 
when  examined  by  the  state  (m  rebuttal,  as 
the  condition  of  the  bridge  and  the  surround- 
ings generally  of  the  scene  of  the  difficulty 
were  Important  in  order  that  the  Jury  might 
more  dearly  understand  all  the  facts,  dr- 
cnmstances,  and  surroundings  attending  the 
dllBculty  and  the  corpus  ddlctl.  However, 
the  fact  as  to  whether  or  not  this  witness 
was  a  married  man  was  immaterial  to  any 
of  the  Issues  Involved  upon  the  trial  of  this 
cause,  and  the  court  very  properly  sustained 
the  objection  to  the  question  calling  for  this 
testimony. 

[23]  The  court's  oral  charge  tO  the  Jury  in 
this  case  was  very  thorough,  full,  able,  com- 
prehensive, and  fair,  and  in  addition  to  the 
oral  charge  the  court  gave  at  the  request  of 
the  defendant  a  large  number  of  spedal 
written  charges.  It  Is  Insisted  that  the  re- 
fusal of  spedal  written  charges  7,  82,  and  38 
constitutes  error.  That  there  Is.  no  merit  In 
this  insistence  is  clear.  Refused  charge  7 
was  covered  by  given  charge  10.  The  prin- 
ciples of  law  contained  In  refused  charges 
32  and  33  were  fairly  and  substantially 
stated  In  given  charges  36  and  37,  and  in  ad- 
dition thereto  the  oral  charge  of  the  court 
as  shown  on  pages  19  and  20  of  the  record 
fully  and  fairly  covers  every  proposition  of 
law  contained  In  these  and  other  charges  re- 
fused to  defendant 

,,  We  have  found  no  error  of  a  reversible 
nature  in  the  whole  proceedings  upon  the 
trial  of  this  case.  We  are  of  the  opinion  that 
the  defendant  has  been  accorded  a  fair  and 
impartial  trial,  and  that  no  ruling  of  the 
court  has  Injuriously  affected  her  substan- 
tial rights. 

The  Judgment  of  conviction  of  tbe  lower 
court  is  therefore  affirmed. 

Affirmed. 
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4.  Qnaranty  «=927  —  Guaranty  oontraot  should 
bo  liberally  oonstmed  as  to  Intent,  and  atrlot- 
|y  at  to  the  working  out  of  the  Intent. 
"In  eoniilderiiig  a  contract  of  gnaranty  a 
Uberal  constmctlon  should  be  Indnlgedto  de- 
termine the  intent   of  the  parties,  and  when 
that  intent  is  discovered  the  guarantor  is  en- 
titled to  a  strict  constmctlon  in  the  working 
oat  of  the  intent." 


Certiorari  to  Coart  of  Appeals. 

Application  b7  Oeorgia  Bussell  for  certiorari 
to  the  Oourt  of  Appeals  to  review  and  revise 
the  judgment  of  such  coart  (87  South.  221)  in 
a  prosecution  for  murder.    Writ  denied. 

Farmer,  Merrill  &  Farmer,  of  Dotban,  for 
appellant 

J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Application  of  Georgia  Rus- 
sell for  certiorari  to  Court  of  Appeals  to  re- 
view and  revise  the  judgment  of  said  court 
rendered  on  the  appeal  of  Georgia  Russell 
against  the  State  of  Alabama,  87  South.  221. 
Writ  denle4 


(80  Fla.  <a) 

PEOPLE'S  SAVINGS  BANK  &  TRUST  CO. 
V.  LANDSTREET. 

(Sopreme  Court  of  Florida.    Dec.  17,  1920.) 

(Svllalut  hv  the  Court.} 

1.  Caatraett  «=9l70(l)— Conttrnotlon  by  par- 
tie*  of  doubtful  agreement  will  ba  adapted  by 
court,  If  reasonable. 

Where  the  terms  of  a  written  contract  are 
In  any  respect  ancertain  or  doubtful,  and  thfr 
parties  thereto  have  by  their  conduct  placed  a 
construction  upon  the  contract  which  is  rea- 
sonable, snca  construction  wiU  be  adopted  by 
the  court,  upon  the  principle  that  it  is  the  duty 
of  the  court  to  give  effect  to  the  intention  of 
the  parties,  wh^re  it  is  not  wholly  at  variance 
with  the  correct  legal  interpretation  of  the 
terms  of  the  contract 

2.  COBtraota  ®=3l70( I) —  Intention  of  parties, 
as  shown  by  their  construction  of  contract, 
nay  be  Invoked  only  to  resolve  ambiguity. 

The  rule  which  gives  effect  to  the  inten- 
tion of  the  parties  to  the  contract  may  be  in- 
voked only  In  cases  where  there  is  donbt  as 
to  the  meaning  of  the  terms  employed  to  ex- 
press the  contract  If  the  meaning  is  clear 
and  free  from  amblgnity,  the  contract  wUI  not 
be  changed  by  an  erroneous  construction  placed 
upon  it  by  the  parties  thereto,  and  an  erroneous 
conatmction  by  them  will  not  prevent  the  court 
from  giving  the  true  construction  to  the  con- 
tract; the  province  of  the  court  being  to  give 
effect  to  the  contract  which  the  parties  have 
made. 

3.  Contracts  «s»l70(l)  — Where  oontraot  un- 
ambiguous, oonstmotion  different  from  that 
of  the  parties  may  be  plaoed  thereon. 

If  the  language  employed  in  a  contract  is 
free  frosn  ambiguity,  effect  will  be  given  to  such 
language,  although  it  may  result  in  placing  a 
construction  upon  the  contract  under  consid- 
eration different  in  ita  effect  from  the  practical 
conatmction  which  may  have  been  placed  upon 
it  by  the  parties  themselves. 


5.  Guaranty  «=s38  (3)— Guarantor's    obligatloa 
held  not  to  create  a  oontlnuing  guaranty  to 
pay  drafts  not  exceeding  a  oertain  amount  for 
an  Indefinite  period. 
Defendant  agreed  with  a  third  party  to  pay 
drafts  drawn  on  him  through  a  designated  bank 
and  gave  to  him  the  following  letter  evidencing 
such   agreement:    "Tou  nay  inform  the  Peo- 
ple's Savings  Bank  of  your  city  that  I  will  hon- 
or your  drafts  drawn  on  me,  amount  not  to  ex- 
ceed five  hundred  dollars,  if  this  will  be  of 
service  to  you."    Held,  that  the  obligation  as- 
sumed by  defendant  was  limited  to  the  amount 
stated  in  the  letter,  and  that  the  language  em- 
ployed  did   not   create   a   continuing   guaranty 
by  defendant  to  pay  drafts  not  exceeding  this 
amount  from  time  to  time  for  an  indefinite 
period. 
Brown,  C.  J.,  and  Taylor,  J.,  dissenting. 

Error  to  Oircnit  Court,  Dade  County;  H. 
Pierre  Braniilng,  Judge. 

Action  by  tlie  People's  Savings  Bank  & 
Trust  Company  against  G.  P.  Landstreet. 
Judgment  for  defendant  on  demurrer,  and 
plaintiff  brings  error.    Affirmed. 

Atkinson  &  Burdine,  of  Miami,  for  plain- 
tiff In  error. 

Stautta  &  Bowen,  of  Miami,  for  defendant 
in  error. 

WEST,  J.  Suit  was  brought  by  plaintiff  In 
error  to  recover  the  sum  of  two  drafts  drawn 
in  its  favor  upon  defendant  in  error,  payment 
of  which  was  refused.  An  amended  decla- 
ration was  demurred  to,  and  the  demurrer 
was  sustained.  Plaintiff  In  error  declined  to 
amend  its  declaration,  whereupon  Judgment 
was  entered  by  the  court  upon  the  demurrer 
in  favor  of  defendant  in  error. 

The  several  counts  of  the  declaration  are 
predicated  upon  the  same  transaction.  The 
first  count  is  typical,  and  states  the  case  of 
plaintiff  in  error.  We  Insert  it  here,  omitting 
formal  parts: 

"First.  That  heretofore,  to  wit  on  or  about 
the  8th  day  of  June,  1917,  in  consideration  that 
the  said  plaintiff,  at  the  special  instance  and 
request  of  said  defendant  would  advance  and 
pay  to  one  Albert  C.  Landstreet  certain  sums 
of  money  on  certain  drafts  drawn  by  said  Al- 
bert C.  Landstreet  on  said  O.  F.  Landstreet 
the  defendant  promised  that  be,  the  said  de- 
fendant would  in  such  event  pay  and  honor  all 
of  auch  drafts  of  said  Albert  0.  Landstreet 
drawn  on  him,  as  presented,  if  no  such  draft 
amounted  to  more  than  |5(X);  the  said  promise 
of  the  said  defendant  being  in  words  and  fig- 
ures as  follows: 
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"Ifiami,  Florida,  Jnne  6—17. 

"Ifr.  Albert  C.  Landstreet,  Memphis,  Tenn. 
—Dear  Sir:  You  may  inform  the  People'a  Say- 
ings Banlt  of  yonr  city  that  I  will  hopor  your 
drafts  drawn  on  me,  amount  not  to  exceed  five 
hundred  dollars,  if  this  will  be  of  service  to  you. 
"•Tours,  G.  F.  Landstreet.' 

"And  plaintiff  says  that  thereafter  divers  and 
sundry  drafts  of  various  amounts  were  drawn 
by  the  said  Albert  C.  Landstreet  on  the  said  O. 
F.  Landstreet  for  divers  sums  of  money,  aggre- 
gating far  tnore  than  $500,  and  that  from  time 
to  time  said  sums  were  advanced  by  said  plain- 
tiff to  the  said  Albert  C.  Landstreet,  all  of  which 
were  paid  until,  to  wit,  the  31st  of  October, 
1917,  when  the  said  Albert  C.  Landstreet  drew 
a  certain  draft  on  the  said  Q.  F.  Landstreet  for 
the  sum  of  $375  and  did  present  the  same  to 
-this  plaintiff,  and  the  said  plaintiff  thereupon, 
relying  on  the  said  promises  and  nndertaltings  of 
the  defendant  set  out  in  the  above  writing,  and 
confiding  in  the  promises  and  agreements  made 
by  the  said  defendant,  and  being  induced  sole- 
ly thereby,  did  pay  over  and  deliver  to  said 
Albert  C.  Landstreet  $375,  lawful  money  of  the 
United  States  of  America  and  of  the  value  of 
$S75,  and  thereupon  the  said  draft  was  duly 
and  properly  presented  to  the  said  G.  F.  Land- 
street;  but  he,  the  said  G.  F.  Landstreet,  re- 
fused to  honor  said  draft  and  refused  to  pay 
the  same,  and  the  amount  now  remains  unpaid. 

"Hence  this  suit,  and  plaintiff  claims  $1,000." 

One  question  only  1b  presented  for  consid- 
etation.  Counsel  for  plaintiff  in  error  say 
In  their  brief  that  the  pleadings  have  been 
so  framed  as  to  present  .the  question  of 
whether  or  not  the  paper  writing  referred  to 
in  the  declaration  is  a  continuing  guaranty 
and  whether  the  defendant  in  error,  by  ac- 
cepting drafts  from  time  to  time  In  excess  of 
the  amount  stated  In  this  paper  writing  with- 
ont  objection,  has  estopped  himself  from  de- 
nying his  liability,  and  counsel  for  defendant 
In  error  agree  that  the  question  presented  Is 
whether  the  instrument  sued  on  is  a  con- 
tinuing guaranty. 

[1]  The  contention  is  made  that  since,  ac- 
cording to  the  allegations  of  the  declaration, 
the  drawee  of  the  drafts  himself  construed 
the  paper  writing  which  is  the  basis  of  his  al- 
leged liability  as  a  continuing  warranty,  as 
evidenced  by  his  paying  from  time  to  time 
various  drafts  in  excess  of  the  amount  stat- 
ed, he  should  not  now  be  permitted  to  take  a 
contrary  position,  and  in  support  of  this  oon- 
tentlon  the  doctrine  seems  to  be  invoked  that 
where  the  terms  of  a  written  agreement  a^« 
in  any  respects  uncertain  or  doubtful,  and 
the  parties  thereto  have  by  their  conduct 
placed  a  construction  upon  It  which  is  rea- 
sonable, such  construction  will  be  adopted 
by  the  court  to  give  effect  to  the  intention  of 
the  parties.  Holmes  et  al.  t.  Stearns  Lum- 
ber &  Export  Co.,  66  Fla.  259,  63  South.  449 ; 
MlzeU  Live  Stock  Co.  v.  J.  J.  McCaskill  Co., 
59  Fla.  322,  51  South.  547;  Scotch  Mfg.  Co.  t. 
Carr.  63  Fla.  480,  43  South.  427;  Shouse, 
Adm'r,  T.  Doane,  39  Fla.  95,  21  South.  807. 

[2>  31  This  rule,  however,  is  applicable  only 


In  cases  where  there  is  doubt  as  to  the  mean- 
ing of  the  terms  employed  to  express  the 
agreement  If  the  meaning  is  clear  and  free 
from  ambiguity,  the  contract  will  not  be 
changed  by  an  erroneous  construction  placed 
upon  it  by  the  parties  thereto,  and  an  errone- 
ous construction  by  them  will  not  prevent  the 
court  from  giving  the  true  construction.  The 
province  of  the  court  is  to  give  effect  to  the 
contract  which  the  parties  have  made.  9 
Cyc.  590;  A.  &  St.  A.  By.  Co.  v.  Th<Hnas  et 
al.,  60  Fla.  412,  53  South.  510;  St  Paul  & 
D.  B.  Co.  v.  Blackmar,  44  Minn.  514,  47  N. 
W.  172 ;  Holsten  Salt  ft  Plaster  Co.  v.  Camp- 
bell et  al.,  89  Va.  396,  16  S.  E.  274;  Stern- 
bergh  et  al.  t.  Brock  et  al.,  225  Pa.  279,  74 
Atl.  166,  24  L.  B.  A.  (N.  S.)  1078,  133  Am. 
St  Bep.  877.  So  that,  If  the  language  employ- 
ed In  the  agreement  is  free  from  ambiguity 
effect  will  be  given  to  such  language,  al- 
though It  may  result  In  placing  a  construc- 
tion upon  the  Instrument  under  considera- 
tion different  in  its  effect  from  the  practical 
construction  which  may  have  been  placed 
upon  it  by  the  parties  themselves. 

[4,  S]  If  there  Is  room  for  construction,  the 
rule  here  is: 

"That  a  liberal  constmction  should  be  in- 
dulged to  determine  the  intent  of  the  parties, 
and  that  when  that  intent  is  discovered  the 
guarantor  is  entitled  to  a  strict  construction  in 
the  worldng  out  of  the  intent."  Punta  Oerda 
Bank  v.  SUte  Bank  of  Ft  Meade,  52  Fla.  399, 
42  South.  846. 

Several  rules  seem  to  have  been  formulated 
in  other  Jurisdictions  for  testing  the  question 
of  whether  instruments  similar  in  their  pur- 
pose to  the  one  under  consideration  consti- 
tute continuing  obligations.  These  rules  are 
stated  and  various  authorities  on  the  point 
assembled  in  a  note  to  the  New  Jersey  case 
of  Newcomb  t.  Kloeblen,  reported  in  39  L. 
B.  A.  (N.  S.)  724. 

If  we  assume  that  this  court  is  committed 
by  the  case  of  Hawkins  v.  Mitchell,  34  Fla. 
405,  16  South.  311,  to  the  rule  that  the  words 
of  a  guaranty  are  to  be  taken  as  strongly 
against  the  guarantor  as  the  sense  will  ad- 
mit, it  would  not  altect  the  holding  in  this 
case,  for  the  reason  that  the  words  of  the  in- 
strument under  consideration  seem  to  ns  to 
be  sufficiently  clear  and  free  from  doubt  In 
their  meaning  as  to  result  in  the  conclusion 
that  it  was  the  purpose  of  the  obligor  to 
limit  his  liability  under  this  obligation  to 
the  amount  stated,  and  that  It  was  not  his  in- 
tent to  create  a  continuing  guaranty  of  this 
amount  to  run  for  an  indefinite  period  of 
time.  The  court  below,  therefore,  rightly 
held  that  the  declaration  did  not  state  a 
cause  of  action,  knd  properly  sustained  th» 
demurrer  thereto. 

The  Judgment  will  be  affirmed. 

WHITFIELD  and  EliUS,  JJ,  concur. 

BBOWNE,  0.  J.  (dissenting).  The  opinion 
recognizes  the  doctrine  tbafr^ 
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(«7 
"Where  the  termB  of  a  written  agreement  are 
in  any  respect  nncertain  or  donbtfol,  and  the 
parties  thereto  have  by  their  conduct  placed  a 
eonstmction  upon  it  which  is  reasonable,  such 
eonatraction  will  be  adopted  by  the  conrt,  upon 
the  principle  that  it  is  the  duty  of  the  court 
to  give  effect  to  the  intention  of  the  parties." 

The  oidnion,  however,  aToIds  the  coaclu- 
slon  that  thla  doctrine  leads  to  in  the  in- 
stant case,  by  stating  that — 

"This  rule,  however,  is  applicable  only  in  cas- 
es where  there  is  donbt  as  to  the  meaning  of 
the  terms  employed  to  express  the  agreement 
if  the  meaning  is  clear  and  free  from  ambi- 
«nlty." 

Again  the  opinion  says: 

"If  we  assnme  that  this  court  is  committed  by 
the  case  of  Hawkins  v.  Mitchell,  84  Fla.  40S, 
16  South.  Rep.  311,  to  the  rule  that  the  words 
of  a  guaranty  are  to  be  taken  as  strongly 
against  the  guarantor  as  the  sense  will  admit, 
it  would  not  aftect  the  holding  in  this  case,  for 
the  reason  that  the  words  of  the  instrument 
under  consideration  seem  to  as  to  be  sufficiently 
dear  and  free  from  doubt  in  their  meaning  as 
to  resnlt  in  the  condusion  that  it  was  the  pur- 
pose of  the  obligor  to  limit  his  liability  under 
this  obligation  to  the  amount  stated,  and  that  it 
was  not  his  intent  to  create  a  continuing  guar- 
anty of  this  amount  to  run  for  an  indefinite 
period  of  time." 

The  decision  rea<died  in  this  case  is  there- 
fore predicated  sol^  upon  the  finding  that 
the  words  of  the  iastnunent  under  consider- 
ation are  dear  and  free  from  doubt  In  their 
meaning. 

Albert  O.  Landstreet  was  engaged  in  the  au- 
tomobile business  in  Memphis,  Tenn.,  where 
the  plaintiff's  bank  was  located;  he  did  his 
banking  business  with  plaintiffs  bank,  and, 
from  time  to  time,  drew  drafts  on  O.  F. 
Landstreet  in  Miami,  Fla.,  which  the  bank 
would  wash  and  place  the  proceeds  to  the 
credit  of  his  account.  Finally  the  bank  noti- 
fied him  that  It  would  not  accept  tor  de- 
posit, or  advance  any  further  sum  on  drafts 
drawn  on  O.  F.  I;andstreet,  unless  O.  F. 
Landstreet  would  bind  himself  in  writing  to 
honor  Albert  0.  Laudstreet's  drafts.  There- 
upon O.  F.  Landstreet  wrote  the  letter,  which 
was  delivered  to  the  bank,  that  Is  the  basis 
of  this  suit. 

What  was  the  purpose  of  this  letter?  Was 
it  not  to  continue  the  course  of  dealing  that 
Albert  O.  Landstreet  had  been  having  with 
the  bank  up  to  the  time  the  bank  required 
some  guaranty  from  O.  F.  Landstreet  that 
he  would  pay  Albert  C.  Laudstreet's  drafts? 

There  is  a  very  full  discussion  of  guar- 
anties in  Crist  V.  Burllngame,  62  Barb.  (N. 
Y.)  3S1,  where  the  leading  authorities  are 
dted,  and  there  is  no  need  for  me  to  pad 
this  opinion  with  them.  I  will  indulge  only 
in  one  citation  from  Mr.  Justice  Story : 

'V  the  language  be  ambignons,  and  admits 
of  two  fair  intsrpretationa,  and  tiie  guaranteo 
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has  advanced  his  money  on  the  faith  of  the  in- 
terpretation most  favorable  to  his  rights,  that 
interpretation  will  prevail  in  his  favor,  for  it 
does  not  lie  in  the  mouth  of  the  guarantor  to 
say  that  he  may,  without  peril,  scatter  ambigu- 
ous words  by  which  the  other  party  is  misled 
to  his  injury." 

The  Standard  Dictionary  defines  ambiguity 
as: 

"The  quality  of  being  ambiguous,  obscure,  or 
uncertain  in  meaning,  eepecially  where  either 
of  two  interpretatioru  U  pottible." 

Ambiguous  is  defined  as; 

"Capable  of  being  understood  in  more  aenaas 
than  one." 

The  letter  guaranteeing  payment  of  tlie 
drafts  is  in  these  words: 

"Miami,  Florida,  June  5—17. 
"Mr.  Albert  0.  Landstreet,  Memphis,  Tenn.— 
Dear  Sir:  Ton  may  inform  the  People's  Sav- 
ings Bank  of  your  dtr  that  I  will  honor  your 
drafts  drawn  on  me,  amount  not  to  exceed  five 
hundred  dollars,  if  this  will  be  of  service  to 
you. 

."Yours,  O.  F.  Landstreet" 

I  think  it  possible  to  place  either  of  two 
Interpretations  upon  this  guaranty: 

(1)  That  the  guarantor  would  pay  all 
"drafts"  provided  none  exceeded  $500; 

(2)  That  he  would  pay  all  drafts,  until 
such  time  as  they  aggregated  1600. 

The  first  Interpretation  was  placed  upon 
the  letter  by  Albert  C.  Landstreet  who  drew 
drafts,  the  aggregate  amount  of  whldi  tai 
exceeded  |500.  The  bank  ofildals  who  cashed 
the  drafts  placed  the  same  lnterpretatic»i 
upon  it,  and  cashed  drafts  aggregating  far 
more  than  $500. 

Banks  do  not  give  up  their  funds  lightly  or 
easily.  No  other  class  of  persons  probably 
have  as  much  experience  in  interpreting  writ- 
ten instruments  of  this  diaracter  as  bankers. 
It  is  hardly  conceivable  that  a  bank  would 
part  with  sums  of  money  aggregating  far 
more  than  the  amount  it  was  authorized  to 
pay.  If  the  written  instrument  clearly  and 
unambiguously  limited  the  drawer  to  a  lesser 
amount. 

The  writer  of  this  dissent  places  the  same 
interpretation  on  the  guaranty  as  was  placed 
on  it  by  Albert  0.  Landstreet  and  the  bank 
officials. 

An  empliatic  difference  of  opinion  i>etween 
persons  supposedly  equally  capable  of  con- 
struing written  documents,  and  with  equal 
knowledge  of  good  English,  as  to  what  writ- 
ten words  mean,  would  seem  to  establish  an 
ambiguity. 

An  ambiguity  Is  not  removed  by  dogmatie 
assertions  that  an  instrument  Is  clear  and 
unambiguous,  for  the  Judicial  mind  often 
sees  two  sides  to  a  question,  where  but  one 
can  be  seen  by  the  advocate. 

I  do  not  contend  that  the  letter  under  con- 
sideration is  capable  only  of  the  Interprets^ 
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tioQ  that  I  place  upon  It,  but  yidlA  to  my 
Brothers  that  It  is  capable  of  their  Interpre- 
tation also.  They,  however,  will  not  concede 
that  it  Is  capable  of  the  interpretation  that 
I  place  upon  It,  or  that  "either  of  two  In- 
terpretations is  possible." 

If ,  as  I  contend,  the  letter  Is  ambignous, 
we  may  look  to  the  Interpretation  placed  on 
it  by  all  the  parties  to  the  transaction. 

Albert  C.  Landstreet,  to  whom  the  letter 
was  addressed,  constmed  It  as  ia  continuing 
guaranty,  and  drew  drafts  on  his  brother  for 
amounts  aggregating  far  more  than  $500. 
The  bank  construed  It  as  a  continuing  guar- 
anty, and  paid  drafts  drawn  by  Albert  C. 
Landstreet  on  his  brother  for  sums  aggre- 
gating far  more  than  |500,  and  O.  F.  Land- 
street,  the  guarantor,  paid  "divers  and  sun- 
dry drafts  of  various  amounts"  "for  divers 
sums  of  money  aggregating  far  more  than 
1500,"  through  a  period  extending  from  June 
6  to  October  81,  1917. 

In  paying  the  drafts  through  so  long  a 
period,  and  after  the  aggregate  amount  t&r 
exceeded  |60O,  he  clearly  Indicated  to  the 
bank  that  the  limitation  as  to  the  "amount" 
related  to  any  one  draft,  and  not  the  aggre- 
gate amount  of  all  drafts.  Thus-  he  placed 
his  own  construction  on  the  language  he  used 
in  his  guaranty,  and  it  is  the  same  interpre- 
tation that  all  the  parties  concerned  placed 
upon  It 

The  fact  that  he  paid  drafts  running 
through  a  period  of  nearly  five  months  dem- 
onstrates that  he  Intended  it  to  be  a  contin- 
uing guaranty. 

I  am  forced  to  the  conclusion  that  the  only 
limitation  to  his  guaranty  was  that  no  one 
draft  should  exceed  |500. 

With  this  construction  placed  on  the  guar- 
anty. It  Is  my  Judgment  that  the  declaration 
stated  a  cause  of  action,  and  the  demurrer 
should  have  been  overruled,  and  the  judg- 
ment reversed. 

TAYLOB,  Jn  concurs  herein. 


CITY  OF   KEY  WEST  V.  TORANO. 

(Supreme  Court  of  Florida.    June  Term, 
1920.) 

Brror  to  Circuit  Court,  Monroe  County. 

Proceeding  between  the  City  of  Key  West 
and  Bmma  B.  Xorano.  Judgment  for  the  lat- 
ter, and  the  former  brings  error.  Dismissed 
on  motion  of  counsel  for  defendant  in  error. 

Wm.  H.  Malone,  of  Key  West,  for  plaintiff 
in  error. 

W.  Hunt  Harris,  of  Key  West,  for  defend- 
ant in  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  counsel  for  defendant  in  error. 


ARM8TR0NQ  V.  WOLFE,  Judge  of  Crialaal 
Coort  of  Record. 

(Supreme  Court  of  Elorida.     June  Term, 
1920.) 

Appeal  from  Circuit  Court,  Dade  County. 

Proceedings  between  D.  R.  Armstrong  and 
J.  Emmet  Wolfe,  as  Judge  of  the  Criminal 
Court  of  Record  for  Dade  County.  Decree  for 
the  latter,  and  the  former  appeals.  Dismissed 
on  motion  of  appellee. 

J.  Bmmet  Wolfe,  pf  Miami,  for  the  motion. 


PER  CURIAM, 
of  the  appellee. 


Appeal  dismissed  on  motion 


BETHEA,  Tax  Assessor,  v.  STATE  ax  r«L 
BURTON  SWARTZ  CYPRESS  CO. 

(Supreme  Court  of  Florida.     June  Term, 
1920.) 

Brror  to  Circuit  Court,  Taylor  County. 

Proceeding  by  the  State,  on  the  relation  of 
the  Burton  Swartz  Gypresi  (Company,  against 
W.  H.  Betbea,  as  Tax  Assessor  of  Taylor 
County.  Judgment  for  the  latter,  and  tbe 
former  brings  error.  Dismissed  on  motion  of 
Attorney  GeneraL 

Van  C.  Swearingen,  Atty.  Oen.,  for  plaintiff 
in  error. 

\V.  B.  Davis,  of  Perry,  for  defendant  in  er- 
ror. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  the  Attorney  GeneraL 


QAILEY  ot  al.  v.  CULLER. 

(Supreme  Ciourt  of  Florida.    June  Term, 
1920.) 

Brror  to  (Srcnit  Court,  Brevard  Ounty. 

Proceedings  between  S.  B.  Gkdley  and  others 
and  Lncy  M.  Culler.  Judgment  for  the  latter, 
and  the  former  bring  error.  Dismissed  by 
order  of  court. 

James.  I.  Mitchell,  of  Titusville,  for  plain- 
tiffs in  error, 

H.  R.  Morse,  of  Melbourne,  for  defendant  in 
error. 

PBR  CURIAM.  Writ  of  error  diamlaaed  by 
order  of  the  court. 


STATE  et  al.  V.  BEARDSLEY  at  al. 

(Supreme  Court  of  Florida.   June  Term,  192U.) 

Appeal  from  Circuit  Court,  St.  Johns  County. 

Proceedings  between  tbe  State  of  Florida  and 
County  of  St.  Johns  and  William  H.  Beardsley 
and  others,  as  executors.    Decree  for  the  lat- 
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ter,  and  tli«  former  appeal.    Dismissed  on  mo- 
tion of  coo&ael  for  appellants. 
Sea,  alao,  77  Fla.  608,  (fit  South.  7M. 

G.  W.  Baaaett,  Jr.,  oi  St  Angustine,  for  the 
motion. 


PER  CT7RIAM.    Appeal  diamiasad  on  motion 
of  eoonael  for  appellanta. 


LIVE  OAK  PRODUCTS  CO.  at  at.  v.  CONE. 

(Saprama  Court  of  Florida.    June  Term, 
1920.) 

Shror  to  Circuit  Court,  Hernando  County. 

Proceedinga  between  ttie  Live  Oak  Producta 
Company  and  others  and  T.  J.  Cone.  Judg- 
ment for  the  latter,  and  the  former  bringa  er- 
ror. Diamlaaed  on  motion  of  counael  for  da- 
fendanta  in  error. 

T.  B.  Cooler,  of  Broolisville,  for  the  mo- 
tion. 

PER  CDBIAM.  Writ  of  error  diamiaaad 
on  motion  of  eoonael  for  defendant  in  error. 


BETHEA,  Tax  Aaaaaaor,  v.  STATE  ax  rel. 
PARK  LUMBER  CO. 

(Saprama  Court  of  Florida.     June  Term, 
1920.) 

Brror  to  Circuit  Court,  Taylor  County. 

Proceeding  by  the  State,  on  relation  of  the 
Parle  Lumber  Company,  against  W.  H.  Bethea, 
aa  Tax  Aaaessor  for  Taylor  County.  Judg- 
ment for  relator,  and  defendant  brings  error. 
Dismissed  on  motion  of  the  Attorney  OeneraL 

Van  0.  Swearingen,  Atty.  Cton.,  for  plaintiff 
in  error. 

W.  B.  DaTia,  of  Perry,  for  defendant  in  er- 
ror. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  the  Attorney  OeneraL 


RODLY  V.  STATE. 

(Snpreme  Court  of  Florida.    Jane  Term, 
1920.) 

Brror  to  Circuit  Court,  Daval  County. 

Proceedings  between  Willie  Ann  Rodly  and 
the  State.  Judgment  for  the  latter,  and  the 
former  brings  error.  Dismissed  on  motion  of 
Attorney  General. 

Tan  O.  Swearingen,  Atty.  Oan.,  for  the  mo- 
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RAMSEY  at  al.  v.  CONOLEY  at  aL 

June  Term, 


(Supreme  Court  of  Florida. 
1920.) 


PER  CURIAM.    Writ  of  error  dismiaaed  on 
notion  of  the  Attorney  GeneraL 


Appeal  from  Circnit  Court,  Orange  County. 

Proceeding  between  Robert  E.  Ramsey  and 
others  and  May  U.  Conoley  and  others.  De- 
cree for  the  latter,  and  the  former  appeal. 
Appeal  dismissed  on  motion  of  counsel  for  ap- 
pellees. 

Arthur  F.  Odlin,  of  Arcadia,  for  appellanta. 
Robinson  ft  Bridges  and  Dickinson  ft  Dick- 
inson, all  of  Orlando,  for  appelleea.  'i 

PER  CURIAM.  Appeal  dismissed  on  motion 
of  connad  for  q>peUee8. 


FINGER  at  al.  V.  GAINESVILLE  PLANING 

ft  COFFIN   CO. 

(Supreme  Conrt  of  Florida.    June  Term, 
1920.) 

Appeal  from  Circuit  Court,  Alachua  County. 

Proceeding  between  G.  F.  Finger  and  othera 
and  the  GainesTjlle  Planing  ft  Coffin  Company, 
Decree  for  the  latter,  and  the  former  appeal." 
Appeal  dismissed,  on  motion  of  counael  for  ap- 
pellee. 

Evans  Haile,  of  Gainesville,  for  appellanta. 
W.  S.  Broome,  of  Gainesville,  for  appellee. 

PER  CURIAM.  Appeal  dismiaaed,  on  motion 
of  counad  for  appellee. 


MARKILLIE   v.   MARKILLIE   at  al. 

(Snpreme  Conrt  of  Florida.     June  Term, 
1920.) 

Appeal  from  Circuit  Court,  Duval  County. 

Proceeding  between  Clara  Markillie  and  Royal 
George  Markillie  and  others.  Decree  for  the 
latter,  and  the  former  appeala.  Dismissed  on 
motion  of  counsel  for  appelhuit. 

Thomaa  W.  Fielding,  of  Ghiinesville,  for  ap- 
pellant 

A.  V.  Long,  of  Palatka,  and  P.  L.  GasUna,  of . 
Jackaonville,  for  appellees. 

PER  CURIAM.  Appeal  dismissed,  on  motion 
of  counsel  for  ^>pellant. 


TAMPA  NORTHERN  R.  CO.  V.  HALE  at  al. 

(Supreme  Court  of  Florida.     June  Term, 
1D20.) 

Error  to  Circuit  Court,  Hernando  County. 

I^oceeding  between  the  Tampa  Northern 
Railroad  Company  and  Hugh  Hale  and  othera. 
Judgment  for  the  latter,  and  the  former  bringa 
error.  Dismissed,  on  motion  of  counsel  for 
plaintifl  in  error. 
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KDicht,  Tbompson  Sc  Turner,  of  Tampa,  and 
Geo.  O.  Martin,  of  Brooksville,  for  plaintiff  In 
error, 

XVed  L.  Stringer  end  Hnfh  Hale,  both  of 
BrooksTille,  for  defendants  in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
motion  of  eoonael  for  plaintiff  in  error. 


WELLS  et  al  V.  WILLIAMS  et  al. 

(Supreme  Court  of  Florida.    Jane  Term, 
1920.) 

Appeal  from  Circuit  Conrt,  Polk  County. 

Proceeding  between  Jewell  P.  Wells  and 
others  and  Charles  B.  Williams  and  others. 
Decree  for  the  latter,  and  the  former  appeal. 
Dismissed,  on  motion  of  counsel  for  appel- 
lants. 

See,  also,  86  South.  336. 

Hilton  S.  Hampton  and  Herbert  S.  Phillips, 
both  of  Tampa,  for  appellants. 
McKay  &  Withers,  of  Tampa,  tor  appellees. 

PER  CURIAM.  Appeal  dismissed,  oa  mo- 
ti<Hi  of  counsel  for  appellants. 


NEELD  et  al.  V.  E.  0.  PAINTER  FERTILIZ- 
ER CO.  et  al. 

\  Supreme  Court  of  Florida.    June  Term,  1920.) 

Appeal  from  Circuit  Court,  Pinellas  County. 

Proceeding  between  B.  O.  Neeld  and  others 
and  the  B.  O.  Painter  Fertilizer  Company  and 
others.  Decree  tor  the  latter,  and  the  former 
appeaL  Appeal  dismissed,  on  preecipe  of  coun- 
sel for  appellants. 

James  Booth,  of  St.  Petersburg,  and  D.  O. 
McMuIlen,  of  Tampa,  for  appellants. 

PER  CURIAM.  Appeal  dismissed,  on  pre- 
cipe of  counsel  for  appellant!. 


BETHEA,  Tax  Assessor,  v.  STATE  ex  rel. 
TAYLOR  COUNTY  LUMBER  CO. 

(Supreme  Conrt  of  Florida.    June  Term,  VXIO.) 

Error  to  Circuit  Court,  Taylor  County. 

Proceeding  by  the  State,  on  the  relation  of 
the  Taylor  County  Lumber  Company,  against 
W.  H.  Bethea,  as  Tax  Assessor  of  Taylor  Coun- 
ty. Judgment  for  relator,  and  defendant  brings 
error.  Dismissed,  on  motion  of  Attorney  Gen- 
eral. 


Van  C.  Swearingen,  Atty.  Gen.,  for  plaintiff 
in  error. 
W.  B.  Davis,  of  Periy,  for  defendant  in  oror. 

PER  CURIAM.    Writ  of  error  dismissed,  on 
motion  of  the  Attorney  General. 


COACHMAN  V.  BOYD. 

(Supreme  Court  ot  Florida.    Jan.  6,  1921.) 

Error  to  Circuit  Court,  Pinellas  County;  O. 
E.  Reaves,  Judge. 

Proceeding  between  S.  S.  Coachman  and  W. 
C.  Boyd.  Judgment  for  the  latter,  and  the  for- 
mer brings  error.     Affirmed. 

Herbert  S.  Phillips,  of  Tampa,  and  Brandon 
&  Gage,  of  Clearwater,  for  plaintiff  in  error. 

Whitaker,  Himes  &  Whitaker,  of  Tampa,  for 
defendant  in 'error. 

PER  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
script of  the  record  of  the  judgment  aforesaid 
and  argument  of  counsel  for  the  respective 
parties,  and  the  record  having  been  seen  and 
inspected,  and  the  court  being  now  advised  of 
its  judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in 
the  said  judgment.  It  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the 
said  judgment  of  the  circuit  court  be,  and  the 
same  is  hereby,  affirmed. 

All  concur. 


8ERKIS8IAN  et  al.  v.  NEWMAN. 

(Supreme  Court  of  Florida.    Dec.  3,  1920. 
Rehearing  Denied  Feb.  10,  1921.) 

Appeal  from  Circuit  Court,  Manatee  County; 
F:  M.   Robles,  Judge. 

Proceeding  between  Amy  M.  Serkisstan  and 
others  and  Benjamin  B.  Newman.  Order  in 
favor  of  the  latter,  and  the  former  appeaL  Af- 
firmed. 

John  B.  Singeltary,  of  Bradentown,  for  appel- 
lants. 
G.  B.  Knowles,  of  Bradentown,  for  appellee. 

PER  CURIAM.  This  cause  haying  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
script of  the  record  of  the  order  aforesaid  and 
argument  of  counsel  for  the  respective  parties, 
and  the  record  having  been  seen  and  inspect- 
ed, and  the  court  being  now.  advised  of  its  judg- 
ment to  be  given  in  the  premises,  it  seems  to 
the  court  that  there  is  no  error  in  the  said 
order.  It  is  therefore  considered,  ordered,  and 
adjudged  by  the  court  that  the  said  order  of 
the  circuit  court  be,  and  the  same  ia  hereby, 
affirmed. 

All  ooncor. 
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WIIilJAMS  V.  LIBEaiTY  STORKS 


WILLIAMS  V, 


N».  24048. 

LIBERTY  STORES,  lao. 


(Supreme  Court  of  Lonlaiaiia.    Jan.  3,  1021 
RebettrinK  Denied  Jan.  81,  1921.) 

(ByVUbiu  hy  Bditorial  Staff.) 

1.  Negligence  «=>44— Leaving  box  la  alaU  of 
strre  bold  negllgeaoe. 

It  ifl  negligence  for  a  store  proprietor  to 
leave  a  box  in  tlie  aisle  used  by  customers  in- 
spectinf  mercbandiee. 

2.  Negligence  «s»67  —  Store  customer  stum- 
bling over  box  held  eontributorily  negligent. 

A  customer  in  a  store  who  stumbled  over 
a  box  in  an  aisle  wbile  going  in  a  hurry,  the 
box  being  in  full  view  for  a  distance  of  27  feet, 
held  contribntorOjr  negligent  as  a  matter  of  law. 

Appeal  from  CItU  Dlstilct  Oonrt,  Parish 
of  Orleans ;  B.  E.  Skinner,  Judge. 

Action  by  Sirs.  Janet  Williams  against  the 
Liberty  Stores,  Incorporated.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  rendered  for  defendant 

Borah,  Hlmel,  Blodi  &  Borah,  of  New  Or- 
leans, for  an>ellant. 

WoodvlUe  &  Woodvllle,  of  New  Orleans, 
for  appellee. 

SOMMBRVILIiE,  J.  Plaintiff  sues  for 
damages  for  personal  Injuries  sustained  by 
her  while  In  the  store  of  the  defendant  com- 
pany In  the  early  afternoon  of  July  14,  1919. 

She  alleges  negligence  and  fault  on  the 
part  of  the  defendant  for  leaving  a  box  or 
case  In  one  of  the  aisles  of  the  store  which 
she  was  traversing,  which  box  she  did  not 
see  until  she  had  tripped  upon  It  and  sus- 
tained the  injuries  complained  of. 

The  defendant  admitted  the  accident  at 
the  time  and  place  indicated,  but  denied  neg- 
ligence on  Its  part*and  alleged  contributory 
negligence  on  the  part  of  plaintiff.  There 
was  judgment  In  favor  of  plaintiff  for  ^500, 
and  defendant  has  appealed.  Plaintiff  has 
answered  the  appeal  and  asks  for  an  in- 
crease In  the  amount  of  the  judgment  to 
$5,000. 

The  defendants'  place  of  business  is  one 
which  is  known  as  a  "plggly-wlggly,"  and 
^hich  Is  constructed  along  lines  to  serve 
customers  without  the  assistance  of  sales- 
men. The  customers  enter  the  door  and  trav- 
erse four  connecting  aisles,  running  parallel, 
with  goods  displayed  and  the  prices  marked 
on  shelves  which  line  the  four  aisles.  The 
customer  is  supposed  to  select  the  goods 
from  the  shelves,  which  are  already  marked 
with  the  prices,  and  to  make  his  exit  through 
the  door  at  the  end  of  the  fourth  aisle  where 
he  pays  for  what  be  has  purchased.  He  is 
not  supposed  to  traverse  his  stqta. 


<t7  8o.) 

The  plaintiff  in  this  Instance  entered  aisle 
No.  1  and  picked  up  a  package  of  coffee  on 
a  shelf  at  her  right  hand  and  then  proceeded 
through  aisles  2,  3,  and  4,  making  other  selec- 
tions, when  she  decided  to  retrace  her  steps 
and  return  to  the  first  aisle  for  the  purpose 
of  depositing  the  one-pound  package  of  coffee 
which  she  had  selected  and  to  take  a  half 
pound  In  its  stead.  She  says  that  she  was 
making  a  hurried  trip,  when  she  fell  over  a 
case,  or  box  In  aisle  No.  1,  and  sustained  the 
injuries  complained  of.  Defendant  admits 
that  the  box  was  left  in  aisle  No.  2  for  the 
purpose  of  transferring  some  baking  powder 
therefrom  to  the  shelf  before  which  the  box 
was  left  standing.  On  the  other  hand,  plain- 
tiff alleges  and  testified  that  the  box  was  In 
aisle  1  just  as  she  turned  from  aisle  2,  and 
that  she  did  not  see  it  until  after  the  ac- 
cident 

We  think  the  evidence  sustains  defendant 
and  find  that  the  box  was  in  aisle  2,  because 
the  contents  of  the  box  were  to  be  transferred 
to  the  shelf  before  which  it  stood  in  aisle  2, 
and  because  the  injuries  to  plaintiff  were 
altogether  on  her  left  side,  whereas.  If  the 
box  had  been  In  aisle  1,  where  she  states 
it  was,  the  injuries  suffered  could  not  have 
been  on  the  left  side. 

[1]  It  was  negligence  on  the  part  of  the 
defendant  to  leave  the  box  in  the  aisle ;  and, 
had  the  accident  happened  while  plaintiff 
was  engaged  in  Inspecting  the  wares  and 
merchandise  on  either  side  of  the  aisles,  the 
case  would  be  different.  It  might  have  been 
supposed  that  she  was  engaged  In  inspecting 
the  goods  which  she  expected  to  purchase, 
and  therefore  did  not  see  the  obstruction  on 
the  floor. 

[2]  But  plaintiff  was  not  thus  engaged  at 
the  time  of  the  accident.  According  to  her 
own  statement  she  was  going  In  an  opposite 
direction  to  the  one  she  was  supposed  to  be 
going;  and  she  was  going  In  a  hurry.  Her 
attention  was  not  attracted  by  the  goods  on 
the  shelves,  and  she  carelessly  traversed 
the  full  length  of  aisle  No.  2,  some  27  feet 
without  seeing  the  box.  She  should  and 
would  have  seen  the  box  if  she  had  exercised 
reasonable  care  and  caution,  located,  as  It 
was,  on  the  floor  at  the  other  end  of  the  aisle, 
and  no  i>er8on  was  in  the  store  but  herself 
and  the  cashier. 

Defendant  pleaded  contributory  negligence 
on  the  part  of  plaintiff,  and  the  negligence 
on  her  part  was  proved  by  her  own  evidence, 
which  was  offered  and  received  without  ob- 
jection; and,  thus  being  at  fault.  It  Is  well 
settled   that   she   cannot   tecover  damages. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed, that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  now  be  judgment  In  favor  of  defendant 
dismissing  plalntlfrs  demand  at  her  costs. 
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Not.  24337,  24338. 

HOLLANDER  v.  BAILEY,  Sflerataiy  of  Stato. 

MORAN  V.  SAME. 

(Supreme  Court  of  liOulBUna.     Jan.  8,  1921. 
Behearinc  Denied  Jan.  81,  1921.) 

(BytUbu*  hy  Editorial  Btaf.) 

Appeal  and  arror  «S378I (4) —Appeal  la  pre- 
oeadlng  to  compel  prlntlag  of  aano  oa  ballot 
disBilsted  at  aioot. 
Where  the  appeal  in  a  mandamna  proceed- 
ing to  compel  the  aecretary  of  atate  to  print 
plaintilTa  name   on  the   official   ballot  for   an 
election  aa  candidate  for  a  certain  office  could 
not  be  heard  after  the  transcript  was  filed  until 
after  the  election,  the  queationa  involved  be- 
came moot,  and  the  appeal  will  be  dismissed. 

Appeal  from  Twenty-Second  District  Court, 
Parish  of  East  Baton  Bouge;  H.  F.  Brunot, 
Jndge. 

Mandamus  proceedings  by  Henry  0.  Hol- 
lander and  Thomas  O.  Moran  against  James 
J.  Bailey,  Secretary  of  Stlit&  From  Judg- 
ments for  defendant,  plaintiffs  appeal.  Ap- 
peal dismissed. 

B.  B.  Howard  and  Paul  O.  Lassalle,  both 
of  New  Orleans,  .for  api)ellanta. 

A.  V.  Coco,  Atty.  Oen.,  and  Paul  A.  Som- 
payrac,  special  counsel,  of  New  Orleans,  for 
appellee. 

O'NIBLL,  J.  Plaintiff  appeals  from  a 
judgment  rejecting  his  demand  for  a  writ  of 
mandamus  to  compel  the  secretary  of  state 
to  have  his  name  printed  on  the  official  bal- 
lot, as  a  candidate  for  the  office  of  Judge  of 
the  First  recorder's  court  i  for  the  city  of 
New  Orleans.  The  secretary  of  state  refused 
to  have  the  name  of  any  candidate  for  that 
office  printed  on  the  official  ballot,  because 
section  21  ot  the  charter  of  the  dty  of  New 
Orleans  (Act  159  of  1912,  p.  270,  as  amended 
by  Act  122  of  1914,  p.  234)  provides  that  the 
Judges  of  the  recorders'  courts  shall  be  elect- 
ed or  chosen  by  the  commission  council. 
Plalntlfrs  suit  Is  founded  upon  his  contention 
that  the  provision  of  the  city  charter  that 
the  Judges  of  the  recorders'  courts  shall  be 
elected  or  chosen  by  the  commission  council 
violates  certain  provisions  of  the  Constitu- 
tion, particularly  article  319,  which  declares 
that  the  electors  shall  have  the  right  to  choose 
the  public  officers  who  are  charged  with  the 
exercise  of  the  police  power  and  with  the 
administration  of  the  affairs  of  the  city,  in 
whole  or  In  part. 

The  question  thus  presented  would  be  an 
interesting  and  important  one  were  it  not  for 


'  Th«  opinion  in  case  No.  24337  is  an  exact  dupU- 
cate  of  the  opinion  ben  published,  except  that  the 
offlce  described  ia  "office  of  Judsa  of  tha  Second  re- 
corder*!  court,"  etc. 


the  fact  that  it  Is  only  a  moot  question,  as 
presented  in  this  case.  The  election  for 
which  the  ballots  were  printed  was  held  on 
Tuesday,  the  2d  day  of  November,  1920. 
PlaintlfTs  petiti<Ht  was  filed  in  the  district 
court  on  the  7th  of  October,  1920.  The  an- 
swer was  filed,  the  case  tried,  and  Judgment 
rendered  rejecting  plaintiff's  demand,  and  an 
appeal  was  granted,  all  <»  the  13th  of  Oc- 
tober, 1920.  The  Jndgmmt  was  signed  on  the 
20th  of  October,  1920.  The  transcript  of  ap- 
peal was  filed  in  this  court  on  Friday,  the 
29th  of  October,  1920.  Of  the  three  days  that 
intervoied  between  the  day  on  which  the 
transcript  was  filed  and  the  day  of  the  elec- 
tion, the  first  was  a  half  holiday,  the  second 
was  Sunday,  and  the  third  was  also  a  dies 
non,  being  All  Saints  Day.  It  was  therefore 
Impossible  to  hear  the  appeal  and  render  In 
favor  of  appellant  a  decree  that  would  be 
effective.  In  fact,  appellant  did  not  demand, 
and  could  not  reasonably  have  demanded, 
that  the  appeal  should  be  heard  in  time  to 
afford  him  the  relief  prayed  for.  Under  these 
circumstances,  we  cannot  grant  appellant  any 
relief.  It  would  be  futile  now  to  consider 
and  determine  the  question  whether  it  was 
the  duty  of  the  secretary  of  state  to  have 
appellant's  name  printed  on  the  official  bal- 
lot that  was  voted  in  the  election  that  has 
already  been  held.  The  only  appropriate  dis- 
position that  we  can  make  of  the  case  is  to 
dismiss  the  appeal  at  appellant's  cost. 

It  is  ordered  that  the  appeal  be  dismissed 
at  appellant's  cost 
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No.  24035. 


T.  P.  RANCH  CO.  V.  QUEYDAN  &  RILEY. 

(Supreme  Court  of  Louisiana.    Jan.  7,  1921. 
Behearing  Denied  Jan.  81,  1921.) 

(ByVtahut  by  EiUtyrial  Btalf.) 

1.  Corporations  «s?429  —  Person  dealing  with 
corporation  I*  required  to  asoertaln  authority 
of  agents. 

It  ia  the  duty  of  every  person  entering  into 
a  contract  with  a  corporation  to  see  that  the 
agents  representing  the  corporation  have  been 
authorized  to  make   the  contract. 

2.  Cerporatioas  «S9409  —  Corporation's  laasa 
executed  by  part  of  directors  held  void  la  ab- 
sence  of  estoppel. 

Corporation's  lease  entered  into  on  behalf 
of  the  corporation  by  only  two  of  the  three  di- 
rectors without  knowledge  thereof  by  third  di- 
rector with  knowledge  of  such  fact  by  lessee 
held  yoii  in  absence  of  estoppel  to  deny  valid- 
ity. 

3.  Corporations  «=>426(  10) —Corporation  did 
not  ratify  unauthorized  lease  by  aooeptance  of 
rent  money  withont  knowledge. 

Corporation  did  not  ratify  anauthorixed 
lease,  entered  into  by  only  two  of  the  three  di- 
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recton  vhhoot  third  director  having  knowledge 
thereof,  by  acceptance  of  rent,  where  third  di- 
rector did  not  know  that  money  ao  received 
waa  for  rent 

4.  Corporations  «=>425  (5)— Elements  of  equi- 
table estoppel,  precluding  corporation  from 
denying  validity  of  unauthorized  lease,  stated. 

To  constitute  an  equitable  estoppel  preclnd- 
ing  a  corporation  from  denying  validity  of  un- 
authorized  lease,  it  mast  appear  that  t^e  cor- 
poration has  done  some  act  or  made  a  decla- 
ration inconsistent  with  the  trath,  with  the  de- 
sign of  injoilng  the  lessees,  that  lessees  were 
ignorant  of  the  truth  and  relied  on  the  faith  of 
such  acts  and  declarations,  and  that  injury  will 
result  to  them  from  the  denial  of  the  validity 
of  the  lease. 

5.  Corporations  «s»42S(5)  —  No  estoppel  of 
lessor  to  deny  validity  of  lease  by  sllsnoo 
where  lessees  knew  lease  was  void. 

Where  lessees  knew  that  lease  was  not  au- 
thorized by  lessor  -corporation  because  entered 
faito  by  only  two  of  the  three  directors  with- 
out knowledge  of  the  third  director,  the  silence 
of  the  directors,  including  such  third  director, 
as  to  invalidity  of  lease,  did  not  estop  corpora- 
tion, on  ground  of  acquiescence,  from  denying 
validity  of  lease,  ^ce  such  silence  did  not 
put  lessees  in  a  worse  position  than  they  al- 
ready occupied. 

Appeal  from  Fifteenth  Jadl<dal  District 
Court,  Parish  of  Cameron  (Transferred  to 
Calcttsien) ;   Jerry  D.  Cline,  Judge. 

Action  by  the  T.  P.  Banch  Company  against 
Gneydan  &  Riley.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed,  and  Judg- 
ment rendered  for  plaintiff,  with  directions. 

Smith  ft  CarmoQche,  of  Crowley,  for  appel- 
lant 

McCoy  ft  Moss,  of  Lake  Charles,  for  appel- 
lees. 

SOMMERVILLE,  J.  The  plaintiff  corpo- 
ration, domiciled  In  Jefferson  Davis  parish. 
Is  the  owner  of  what  was  formerly  known  as 
the  Klondike  plantation  In  the  parish  of  Cam- 
eron, which  it  leased  to  Gueydan  &  Riley,  de- 
fendants, a  partnership  domiciled  in  the 
parish  of  Vermilion.  The  lease  extended 
through  two  years  at  a  rental  of  $16,000  per 
annum.  In  the  contract  of  lease  was  an  op- 
tion to  purchase  most  of  the  plantation  dur- 
ing the  term  of  the  lease,  at  $35  per  acre  dar- 
ing the  year  1919,  and  at  $37.50  per  acre  dnr^ 
ing  the  year  1920.  ,In  the  latter  part  of  the 
year  1919  this  suit  was  filed  by  the  T.  P. 
Ranch  Company  to  have  declared  Invalid  the 
contract  of  lease  with  the  option  to  purchase, 
on  the  ground  that  the  same  waa  entered  In- 
to .without  authority  or  knowledge  of  the 
plaintiff  company,  which  lack  of  antborlty 
waa  .well  known  to  defendants. 

The  defendants  answered  that  the  agents 
of  plaintiff  had  been  regularly  and  formally 
authorized  to  enter  into  the  contract  of  lease, 
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or  that  tbey  believed  said  agents  to  have  been 
so  authorized,  and  that  if  they  had  not  been 
authorized  that  the  company  had  estc^ped 
itself  by  receiving  from  defendants  the  rental 
under  the  contract,  and  applying  said  rental 
to  the  payment  of  its  debts  and  running  ex- 
penses, all  of  which  payments  took  place  at 
a  time  subsequent,  when  knowledge  of  the 
existence  of  the  option  to  purchase  had  come 
to  plaintiff. 

There  was  Judgment  in  flivor  of  defendants 
on  the  ground  that  plaintiff  had  been  estop- 
ped by  Its  conduct  from  annulling  the  con- 
tract, and  plaintiff  has  appealed. 

[1,  21  It  is  the  duty  of  every  person  enter- 
ing into  a  contract  with  a  corporation  to  see 
that  the  agents  representing  the  corporation 
have  been  authorized  to  make  the  contract. 
The  evidence  «how8  in  this  case  that  the  de- 
fendants knew  at  the  time  of  the  signing  of 
the  contract  that  the  president  and  secretary 
of  plaintiff  corporation,  who  were  acting  as 
agents  of  this  corporation  on  that  occasion, 
had  not  been  authorized  to  make  the  contract 
The  evidence  also  shows  that  defendants 
knew  that  the  domicile  of  the  corporation 
was  in  Jefferson  Davis  parish,  and  that  there 
was  no  consent  by  the  remaining  member  of 
the  board  of  directors  to  bold  the  meeting  of 
the  board  In  Cameron  parish.  It  shows,  fur- 
ther, that  Senator  Gueydan,  one  of  the  de- 
fendants, in  the  presence  of  Mr.  Riley,  the 
other  defendant,  prepared  the  contract  of 
lease,  and  that  when  he  presented  it  to  Mr. 
I  and  Mrs.  Priddy,  the  president  and  secretary- 
treasurer  of  the  corporation,  to  be  read,  that 
Mrs.  Priddy  told  him  that  there  had  not  been 
any  meeting  of  the  board;  and  that  he  re- 
plied that  he  had  made  the  statement  of  the 
meeting  at  the  home  of  the  Prlddys  in  Cam- 
eron parish,  as  it  was  a  mere  formality;  and 
that  the  Prlddys,  the  principal  stockholders 
of  the  coriMration,  were  present  and  would 
sign,  and  that  that  would  cure  all  defects. 
Senator  Gueydan  and  Mr.  Riley  both  knew 
that  Mr.  NichoUs,  the  third  member  of  the 
board  of  directors,  was  not  present  and  that 
he  knew  nothing  whatever  about  the  transac- 
tion which  was  being  entered  into. 

The  contract  having  been  entered  into  by 
parties  unauthorized  to  represent  the  plain- 
tiff corporation,  the  contract  is  null  and  void, 
unless,  as  was  fonnd  by  the  district  Judge, 
the  corporation  bad  estopped  itself  to  deny 
the  validity  of  the  contract. 

The  evidence  cm  this  point  is  that  during 
the  year  1919  aae  Mr.  Nngl»  had  mentioned 
to  Mr.  Nicholls  tbe  option  to  sell  the  Klon- 
dike plantation  to  defendants,  but  Mr.  Nich- 
olls denied  that  there  was  any  reference  made 
in  the  conversation  between  the  parties  to 
the  option  to  purchase.  He  knew  that  de- 
fendants were  planting  the  plantation,  but 
he  did  not  know  the  terms  of  the  contract 
as  the  Prlddys  had  the  management  of  leas- 
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tng  and  other  powers  of  general  admlnlstra- 
tton. 

[S]  It  to  on  this  assumed  knowledge  oo 
the  part  of  the  third  member  of  the  board  of 
directors  of  the  contract  or  option  to  sell 
that  defendants  rely  to  snstaln  their  plea  of 
estoppel.  The  evidence  also  shows  that  oat 
of  the  rental  money  received  by  plaintiff  from 
the  defendants  it  paid  its  running  expenses 
and  its  debts.  But  the  evidence  does  not 
show  that  Mr.  NicboUs,  the  third  member  of 
the  board  of  directors,  knew  that  the  money 
paid  by  defendants  was  in  part  payment  for 
any  option  to  porchase;  and  therefore  his 
conduct,  together  with  that  of  the  Priddys, 
cannot  be  held  to  ratify  the  Illegal  contract 
of  lease,  and  to  estop  plaintiff  from  setting 
up  the  Illegality  thereof. 

[4]  To  constitute  an  equitable  estoppel  as 
to  plaintiff  it  must  appear  that  it  has  dona 
some  act  or  made  a  declaration  inconsistent 
with  the  truth,  witb  the  design  of  injuring 
defendants;  that  defendants  were  ignorant 
of  the  truth,  and  relied  on  the  faith  of  such 
acts  and  declarations;  that  Injury  will  re- 
sult to  them  by  the  denial. 

[I]  The  unauthorized  lease  made  by  the 
president  and  secretary  being  void,  the  acqui- 
escence therein  by  the  corporation  Is  not  to 
be  inferred  from  silence  merely.  The  silence 
of  Mr.  NlchoUs  and  the  other  members  of  the 
board  of  directors  had  not  led  def«idants 
astray,  for  they  knew  all  the  time  that  there 
had  been  no  authority  given  to  the  Priddys 
to  execute  the  lease;  and  silence  did  not  have 
the  effect  of  placing  defendants  In  a  worse 
position  than  that  they  already  occupied. 

There  is  error  in  the  Judgment  appealed 
from,  and  it  will  be  reversed. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  now  be  Judgment  in  favor  of  plaintiff 
as  prayed  for,  with  costs,  and  that  there  be 
reserved  to  all  parties  all  claims  for  damages 
arising  out  of  the  issuance  of  the  injunction, 
and  for  other  causes. 
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STATE    M   rel.    MACHECA   v.    DUNN,    Re- 
Mrder  of  Mortgages,  et  al. 

(Supreme  Court  of  Louisiana.     Jan.  3,  1821. 
Behearing  Denied  Jan.  81,  1921.) 

(EyUaXm*  iy  Editorial  Btaf.) 

I.  Appeal  and  error  «=>485( I)— Judgment  can- 
not be  recorded  on  mortgage  pending  suspen- 
sive appeal. 
A  judgment  cannot  be  effectively  ezecnted, 
even  to  the  extent  of  recording  it  on  the  mort- 
gage record,  pending  a  aaapensive  appeal,  or 
until  the  judgment  has  become  final  and  execu- 
tory. 


2.  Judgment  ®=352l— Aetloa  to  erase  Judgaent 
from  mortgage  record  held  not  attack  on  va- 
lidity of  Judgmeat. 

A  suit  to  cancel  and  erase  from  the  mort- 
gage records  the  inscription  or  record  of  a 
judgment  of  another  state  on  the  groand  it  is 
not  executory  is  merely  one  to  prevent,  to 
that  extent,  the  execution,  and  is  not  an  attack 
upon  its  validity. 

3.  Judgment  9=3823— Foreign  Judgment  not  en- 
titled to  record  nntil  made  exeoutory  by  a 
local  decree. 

In  view  of  CMv.  Code,  arb  8326,  a  record  of 
a  foreign  judgment  should  not  have  been  made, 
and  could  not  have  the  effect  of  a  mortgage 
without  a  decree  of  a  court  of  this  state  recog- 
nizing and  making  it  executory. 

4.  Judgment  «=3823— Full  faHb  and  ersdit  does 
not  make  Judgment  of  one  state  a  Ilea  la 
another  without  aid  of  local  deorae. 

Const.  U.  S.  art.  4,  {  1,  providing  that  full 
faith  and  credit  shall  be  given  in  each  state 
to  the  Judgments  of  another  state,  doea  not 
make  Judgments  of  other  states  domestic  judg- 
ments to  all  intents  and  purposes,  so  that  ex- 
ecution may  be  had  upon  them,  or  that  they 
may  become  liens  without  the  aid  of  local 
decree. 

5.  Judgment  «=3823— Uncertified  oopy  of  for- 
eign Judgment  held  Insufficient  for  record. 

A  party  ia  not  entitled,  in  view  of  Civ. 
Code,  art.  3366,  to  obtain  an  inscription  of  a 
judgment  of  another  state  without  presenting 
an  authentic  copy  of  the  judgment;  an  uncer- 
tified copy  being  insufficient. 

6.  Husband  and  wife  <8=9205 (2) —Statute  re- 
lating to  suits  held  Inapplicable  to  the  has. 
band's  aotion  to  have  erased  from  record  a 
foreign  alimony  Judgment. 

In  a  suit  primarily  against  a  public  record- 
er of  mortgages  to  compel  that  officer  to  per- 
form an  official  duty  by  erasing  an  improper 
record  of  an  alimony  judgment  of  another  state, 
held  that  Code  Praa  art.  105,  relating  to  a 
married  woman  suing  her  husband,  even  if  ap- 
plicable as  to  the  husband  suing  the  wife,  would 
not  prevent  the  suit  at  bar,  in  which  wife  was 
notified;   the  parties  not  having  been  divorced. 

7.  Mandamus  <3=962— Proper  remedy  to  compel 
reoorder  to  cancel  Inscription  of  foreign  Judg- 
ment. 

A  writ  of  mandamus  against  a  public  re- 
corder is  an  appropriate  process  for  compelling 
the  cancellation  of  unauthorized  inscription  of 
an  alimony  judgment  of  another  state. 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Fred  D.  Kind,  Judge. 

Proceedings  in  mandamus  by  the  State,  on 
the  relation  of  Joseph  R.  Macheca,  against 
Edward  T.  Dunn,  recorder  of  mortgages,  and 
others.  Judgment  for  defendants,  and  re- 
lator appeals.  Judgment  appealed  from  an- 
nulled, writ  of  mandamus  made  peremptory, 
commanding  the  recorder  of  mortgages  to 
cancel  and  erase  from  the  mortgage  records 
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tbe  inscrtptlon  of  a  foreign  allmonjr  jadgmoit 
and  tbe  accompanying  affidavit. 
See,  also,  84  South.  674. 

Hall,  Monroe  A  Lemann  and  Walter  J. 
Suthon,  Jr.,  all  of  New,  Orleans,  for  appel- 
lant. 

Edgar  M.  Cahn  and  Spencer,  Fenner,  Qld- 
lere  Be  Phelps,  all  of  New  Orleans,  for  appd- 
lees. 

O'NIBLLt  J.  This  Is  a  mandamns  salt  to 
compel  tbe  recorder  of  mortgages  to  cancel 
from  tbe  mortgage  records  tbe  Inscription  of 
an  instrument  purporting  to  operate  as  a 
Judicial  mortgage  against  complainant 

The  Inscription  or  record  complained  of  Is 
of  a  Judgment  for  alimony,  rendered  by  tbe 
Supreme  Court  of  the  state  of  New  Tork,  on 
the  20th  of  February,  1914,  In  a  suit  brought 
by  Anna  M.  Macheca  against  the  relator  here- 
in for  a  Judgment  of  separation  from  bed  and 
board.  The  copy  of  the  Judgment  for  ali- 
mony, which  Mrs.  Macheca  had  filed  for  rec- 
ord in  the  office  of  the  recorder  of  mortgages 
for  tbe  parish  of  Orleans,  was  not  a  certified 
copy,  but  was  accompanied  by  her  affidavit, 
alleging  that  the  Judgment  bad  beto  render- 
ed, etc. 

Tbe  reason  for  which  r^ator  contotds  that 
tbe  document  purporting  to  be  a  judgment 
against  him  for  alimony  cannot  legally  oper- 
ate as  a  mortgage,  but  merely  beclouds  his 
title  to  real  estate,  is  twofold,  ylz.:  First, 
that  tbe  Judgment  was  not  recognized  or  or- 
dered executed  by  a  decree  of  a  court  of  this 
state ;  and,  second,  that  tbe  instrument  pur- 
porting to  be  a  copy  of  the  Judgment  is  not 
a  certified  copy. 

Relator  alleged  In  bis  petition  that  he  was 
divorced  from  Mrs.  Anna  M.  Macheca  by  a 
Judgment  of  tbe  circuit  court  of  Jaclcson 
county.  Mo.,  rendered  on  the  22d  of  March, 
1916.  He  alleged  that  she  was  not  a  rest- 
dott  of  the  state  of  Louisiana,  but  was  repre- 
sented here  by  a  local  attorney,  and  he  pray- 
ed that  she  should  be  notified  of  this  proceed- 
ing, through  her  attorney,  and  be  ordered  to 
show  cause  why  tbe  writ  of  mandamus 
against  the  recorder  of  mortgages  should  not 
be  maintained  and  made  peremptory. 

In  her  answer  to  the  suit  Mrs.  Macheca 
pleaded:  First,  that  tbe  proceeding  by  man- 
damns  was  not  an  appropriate  remedy  for 
tbe  relief  sought,  and,  second,  that  the  peti- 
tion did  not  set  forth  a  cause  of  action,  and 
that  plaintiff  was  in  fact  without  a  right  of 
action.  Beserving  these  pleas  or  exceptions, 
she  admitted  and  averred  that  she  was  mar- 
ried to  relator  in  Jersey  City,  N.  J.,  on  tbe 
10th  of  May,  1910,  and  averred  that  tbe  mat- 
rimonial domicile,  as  well  as  tbe  personal 
domicile  of  each  spouse,  had  t>een  continu- 
ously In  the  state  of  New  York  since  the  date 
of  the  marriage.  She  averred  that  she  bad 
brought  suit  against  the  relator  In  the  Su- 


preme Court  of  New  Tork  county.  In  the 
state  of  New  York,  on  the  30th  of  December, 
1912,  for  a  separation  from  bed  and  board, 
and  that  the  suit  was  yet  pending,  untried 
and  QudeternUned;  that  relator  had  appear- 
ed personally  and  made  himself  a  party  to 
tbe  suit;  and  that  she  had  obtained  tbe  Judg- 
ment for  allm<«iy,  the  Inscription  of  which 
relator  is  now  attempting  to  have  canceled. 
She  averred  that  the  court  that  rendered  the 
Judgment  bad  exclusive  Jurisdiction  of  tbe 
subject-matter  and  of  the  parties  to  the  suit 
She  admitted  that  relator  had  instituted  a 
suit  against  her  for  divorce  in  the  circuit  court 
of  Jackson  county,  ^o.,  on  the  15th  of  Janu- 
ary, 1916,  and  bad  obtained  a  Judgnreiit  of 
divorce  on  the  22d  of  March,  1916.  She  aver- 
red, however,  that  the  Judgment  was  absolute- 
ly null,  void,  and  of  no  effect,  for  tbe  rea- 
sons: First,  that  the  circuit  court  of  Jackson 
county,  Mo.,  had  not  Jurisdiction  of  the  suit 
either  ratioue  materlte  or  ratlone  persons, 
because  neither  party  to  the  suit  was  ever 
domiciled  in  tbe  state  of  Missouri,  nor  was 
their  matrimonial  domicile  ever  in  that  state, 
and  because  tbe  Jurisdiction  of  tbe  Missouri 
court  was  Invoked  by  relator  In  fraud  and 
defiance  of  the  jurisdicUon  already  acquired 
by  the  New  York  court;  and,  second,  that 
she  was  not  summoned  or  cited  or  notified  of 
the  suit  in  the  Missouri  court,  in  tbe  manner 
and  form  required  by  law,  and  was  absolute- 
ly Ignorant  of  the  proceedings,  notwithstand- 
ing the  newspaper  publication  of  tbe  cita- 
tion or  notice,  which  process,  she  averred, 
was  null,  void,  and  of  no  efTect,  was  not  due 
process  of  law,  and  was  violative  of  the  Con- 
stitution of  tbe  United  States.  She  acknowl- 
edged having  filed  the  alimony  Judgment  for 
record  In  the  mortgage  office,  averred  that  It 
operated  as  a  valid  mortgage  against  relator, 
and  prayed  that  the  alternative  writ  of  man- 
damus Issued  herein  should  be  annnlled  and 
revoked,  and  that  relator's  demand  should  be 
rejected  at  his  cost. 

The  recorder  of  mortgages  submitted  the 
case  for  decision  without  urging  any  defense 
to  the  proceeding. 

On  the  trial  of  the  case,  relator  Introduced 
in  evidence  only  the  copy  of  tbe  Inscription 
complained  of,  which  was  annexed  to  and 
formed  part  of  his  petition.  Defendants 
offered  no  evidence  whatever.  The  case, 
therefore,  although  virtually  tried  upon  evi- 
dence adduced,  was  actually  submitted  on  the 
pleadings.  The  court  rendered  Judgment  In 
favor  of  defendants,  maintaining  the  excep- 
tion of  no  cause  or  right  of  action,  and  reject- 
ing relator's  demand  at  his  cost.  Relator  has 
appealed. 

The  district  Judge  gave  two  distinct  rea- 
sons for  his  decree,  viz.:  First  that  the  suit 
was  an  action  to  annnl  a  foreign  judgment; 
and,  second,  tliat  the  relator  was  forbidden 
by  article  105  of  the  Code  of  Practice  to  bring 
an  action  of  this  character  against  his  wife. 


Digitized  by 


Google 


238 


87  SOUTHBBN  BEPOBTEB 


(La. 


Opinion. 

[1,t]  Tbis  Is  not  an  action  to  annul  the 
judgment  for  alimony.  Tbe  only  demand  la 
that  the  Inscription  of  the  Judgment  and  ac- 
companying affidavit  be  cancded  and  erased 
from  the  mortgage  records.  A  cancellation  of 
the  Inscription  or  record  of  the  Judgment  j 
would  not  annul  the  Judgment  itself,  or  af- 
fect its  yalidlty  In  any  respect  The  record- 
ing at  a  Judgment  <«  the  mortgage  record,  so 
as  to  create  a  Judicial  mortgage,  is,  to  that 
extent,  an  execution  of  the  Judgment.  A 
Judgment  cannot  be  effectively  executed,  evai 
to  the  extent  of  recording  It  on  the  mortgage 
record,  pending  a  suspensive  appeal,  or  until 
the  Judgment  has  become  final  and  executory. 
A  suit  to  cancel  and  erase  from  the  mortgage 
records  the  Inscription  or  record  of  a  Judg- 
ment, on  the  ground  that  the  Judgment  is  not 
executory,  is  merely  a  suit  to  prevent,  to  that 
extent,  the  execution  of  the  Judgment  Such 
a  suit  Is  not  an  attack  upon  the  validity  of 
the  Judgment.  We  are  therefore  constrained 
to  reverse  tbe  district  court's  ruling  that  this 
is  an  action  to  annul  the  for^gn  Judgment 

[3]  The  ruling  that  relator  had  no  right 
of  action  is  founded  upon  the  theory  that,  as 
a  corollary  of  the  codal  provision  that  a  wo- 
man cannot  sue  her  husband  except  for  cer> 
tain  specified  causes,  a  man  cannot  sue  his 
wife  except  for  the  same  specified  causes. 
But,  pretermitting  the  auestlon  of  relator's 
having  a  right  of  action,  we  do  not  know  up- 
on what  theory  the  court  decided  that  re- 
lator's petition  did  not  disclose  a  cause  of 
action.  By  the  precise  language  of  article 
3326  of  the  CivU  Code,  this  foreign  Judgment 
could  not  have  the  effect  of  a  mortgage,  and 
should  not  have  been  recorded  as  such,  with- 
out having  been,  by  a  decree  of  a  court  of 
this  state,  recognized  and  made  executory; 
viz.: 

"Mortgages  result  from  the  judgments  ren- 
dered in  other  states  •  •  •  or  in  foreiffn 
countries,  only  in  so  far  as  the  execution  has 
been  ordered  by  a  ^tribunal  of  this  state,  in 
the  manner  prescribed  by  law." 

The  Question  of  effect  of  this  Judgment  for 
alimony,  in  that  respect,  was  incidentally 
decided  by  this  court,  in  a  suit  between  the 
parties  hereto.  In  re  Succession  of  Margaret 
Macheca,  No.  23847,  84  South.  574,  not  yet 
officially  reported.  The  question  was  whether 
the  Judgment  operated  as  a  lien  upon  property 
belonging  to  the  present  relator,  situated  in 
this  state.  It  was  said,  in  the  court's  opinion, 
that  the  judgment  could  not  be  executed  here, 
or  have  ^ect  as  a  mortgage,  without  having 
bem  recognized  and  declared  executory,  by 
a  decree  of  a  court  of  this  state. 

[4]  In  Oole  V.  Cunningham,  183  U.  S.  107, 
10  Sup.  Ct.  269.  33  L.  Ed.  538,  referring  to  the 
provision  in  section  1  of  article  4  of  the  Con- 
■tltutlon  of  the  United  States,  that  full  faith 


and  credit  shall  be  given  In  eadi  state  to  tha 
Judgments  of  another  state,  it  was  said: 

Such  constitntional  i;«t>vi8ion  does  "not  make 
the  judgments  of  the  states  domestic  judgments 
to  all  intents  and  purposes,  but  only  gives  a 
general  validity,  faith  and  credit  to  them  u 
evidence. 

"No  execution  can  be  issued  upon  such  Judg- 
ments without  a  new  suit  in  tbe  tribunals  of 
other  states,  and  they  enjoy,  not  the  right  of 
priority  or  privilege  or  lien  which  they  have  in 
the  state  where -they  are  pronounced,  but  that 
only  which  the  lex  fori  gives  to  them  by  its 
own  laws,  In  their  character  of  foreign  Judg- 
ments." 

In  McKenzie  v.  Havard,  12  Mart  (O.  S.) 
101,  it  was  said: 

"Judgments,  in  other  states,  do  not  give  any 
lien  here,  when  their  execution  is  not  ordered 
by  a  judge  of  this  [state]." 

In  Bonnafe  &  Co.  ▼.  Lane,  6  La.  Ann.  225, 
it  was  said: 

"The  recordation  of  a  decree  rendering  a 
foreign  judgment  executory  in  the  office  of  re- 
corder of  mortgages  creates  a  judicial  mort- 
gage." 

In  the  Succession  of  Lucas,  11  La.  Ann.  296» 
It  was  said: 

"Foreign  judgments  have  no  executory  force 
in  this  state  until  they  acquire  it  by  the  judg- 
ment and  flat  of  our  own  tribunals.  To  procure 
such  a  fiat  a  personal  action  must  be  brouxht 
upon  the  judgment— an  action,  the  prescription 
of  which  is  governed  by  article  3508  of  tbe 
Code." 

In  Turley  T.  Dreyfus,  38  La.  Ann.  610,  It 
was  said: 

"The  only  remedy  of  the  holder  [of  a  judg- 
ment rendered  by  a  Tennessee  court!  is  to 
sue  upon  it  as  the  evidence  of  a  debt  and  to 
recover  a  judgment  in  a  Louisiana  court  for 
the  amount  thereof,  which  will  be  a  Louisiana 
Judgment  and  executed  as  such.  The  court 
here  is  not  concerned  with  the  mode  of  execu- 
tion of  Tennessee  judgments  in  that  state,  but 
only  with  the  question  whether  the  judgment 
is  binding  on  the  party  sued  here  and  has  the 
effect  of  establishiDg,  as  a  tiling  adjudged,  the 
existence  of  the  debt.  If  so,  it  entitles  him 
to  a  judgment  in  a  Louisiana  court  for  the  debt 
evidenced  thereby." 

[1]  With  regard  to  relator's  complaint  Uiat 
the  Instrumoit  purporting  to  be  a  copy  of  a 
foreign  judgment,  which  Mrs.  Macheca  filed 
for  record  in  the  mortgage  office,  was  not  an 
authentic  copy,  or  certified  copy,  article  3360 
of  tbe  Civil  Code  lays  down  the  rule: 

"To  obtain  an  inscription  of  a  public  act  or 
judgment  the  creditor,  either  in  person  or  by 
an  agent,  shall  present  an  authentic  copy  of  the 
act  or  judgment  to  be  recorded,  to  the  regis- 
ter of  mortgages  of  the  place  where  the  in- 
scription is  to  be  made." 

No  argument  has  been  made,  and  ncme  oc- 
curs to  us,  in  sui^rt  of  the  contention  that 
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relator  !■  not  enttQed  to  fb«  ttiiel  prayed 
far  a  the  mere  tact  that  Mis.  Macbeca  Is  a 
party  defendant  does  not  deprive  Urn  of  a 
ilj^t  of  action. 

In  her  answer  to  the  snlt,  Mrs.  Macheca 
admitted  that  relator  had  obtained  the  Judg- 
ment of  dlToroe  in  the  drcolt  court  of  Jack- 
■on  county,  Ma,  as  alleged  In  his  iietltioa. 
It  Is  true  she  averred  that  the  Judgment  was 
null  for  want  of  Jurisdiction  and  for  want  of 
a  valid  citation;  but  such  causes  of  nullity 
we  assume  were  latent,  not  ai>pareiit  In  the 
Judgment  itself.  Without  deciding  the  point 
— ^for  a  decision  of  the  question  is  not  neces- 
sary in  this  case — ^we  are  of  the  opinion  that 
the  burden  of  proof  was  upon  Mrs.  Macbeca 
to  prove  the'  nullity  of  the  Judgment  of  di- 
vorce. 

[I]  Assuming  ithiat  the  Judsmmt  of  di> 
vorce.  rendered  by  the  Missouri  court  was  not 
valid,  and  that  Bfra.  Macheca  is  yet  the  wife 
of  the  relator,  we  are  of  the  opinion  that 
article  105  of  the  Code  of  Practice  does  not 
stand  in  the  way  of  plalntUTs  right  to  main- 
tain this  action.  The  article,  in  terms,  only 
forbids  a  woman  to  sue  her  husband,  txeept 
for  the  causes  spedfled,  vie: 

"A.  married  woman  cannot  sue  her  Iinsbasd 
as  long  88  the  marriage  continues,  except  it  be 
to  obtain  a  separation  from  bed  and  board, 
or  for  the  separation  of  property,  or  for  th% 
restitution  and  enjoyment  of  her  paraphernal 
property,  or  in  case  she  holds  her  property 
separate  from  him  by  her  marriage  contract, 
or  for  divorce;  bnt  in  no  case  can  she  sue  her 
husband  without  the  authorization  of  the  court 
before  which  she  brings  her  action." 

The  district  court  cites  two  decisions  to  sup- 
port the  converse  of  the  proposition,  1.  e.,  that 
a  man  cannot  sue  his  wife  except 'for  the 
causes  specified,  viz.:  State  ex  reL  Lasserre 
V.  Michel  et  aL,  lOS  lie.  741,  80  Sooth.  122, 
64  L.  R.  A.  927,  and  Nuss  V.  Nuss  et  al.,  112 
La.  266,  36  South.  848.  These  decisions  do 
not  sustain  the  ruling. 

In  State  ex  reL  Lasserre  v.  Mlchd  et  al., 
the  question  was  whether  the  husband  ootQd 
maintain  an  action  against  his  wife  in  which 
he  had  obtained  a  writ  of  habeas  corpus,  to 
compd  her  to  give  him  possession  of  their 
child.  The  district  court  ruled  that,  by  arti- 
cle 105  of  the  Code  of  Practice,  the  husband 
was  denied  the  right  to  Institute  the  suit 
against  his  wife,  bnt  this  court  reversed  the 
decree  and  maintained  the  right  of  the  hus- 
band to  Instltote  and  maintain  the  action 
against  his  wife. 

The  case  of  Nuss  ▼.  Nuss  et  al.  was  an  ac- 
tion by  the  husband  against  his  wife  and  her 
Bister  to  annul  two  acts  of  sale  as  simula- 
tions. The  property  had  been  transferred  by 
the  plftintifl  to  the  sister  of  bis  wife  pending 
an  action  brought  by  the  wife  for  a  separa- 
tion of  property.  The  transfer  was  made 
with  the  understanding  among  the  parties 
that,  after  the  Judgment  of  separation,  the 
transferee  would  transfer  the  property  to 
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the  wife  in  settlemoit  at  a  Judgment  which 
she  had  obtained  against  her  husband ;  which 
was  actually  done.  The  subsequent  suit  of 
the  husband  to  annul  the  transactions  was 
decided  against  him,  not  upon  the  theory  that 
the  husband  was  forbidden  to  sue  his  wife, 
but  upon  a  plea  of  estoppel  filed  by  her  and 
her  sister,  founded  upon  the  fact  that  the 
plaintiff  had  Intervened  in  the  authentic  act 
of  transfer  by  his  sister-ln-law  to  his  wife, 
and  had  authorized  his  wife  to  buy  the  prop- 
erty. In  the  opening  sentence  of  the  opinion, 
this  court  -disclaimed  the  Intention  to  pass 
i^on  the  question  of  the  right  of  the  hus- 
band to  sue  his  wife,  vis.: 

"We  are  not  called  on  in  tliis  case  to  dis- 
cuss and  pass  upon  the  question  as  to  whether, 
as  a  general  proposition  or  rule,  a  husband  is 
not  authorized  to  institute  Judicial  proceedings 
against  his  wife,  nor  whether,  if  such  was  the 
case,  the  court  could  or  should  of  its  own  mo- 
tion dismiss  a  suit,  where  this  had  been  at- 
tempted, wherein  the  parties  themselves  raised 
no  such  issue." 

Counsel  for  Mrs.  Macheca  cite  three  other 
decisions  in  support  of  their  contention  that 
the  husband  Is  forbidden  to  institute  a  suit 
of  this  character  against  his  wife,  viz.:  Very 
V.  Very,  9  La.  Ann.  283 ;  Kelly  &  Frazier  v. 
Robertson,  10  La.  Ann.  303;  and  Hawthorne 
V.  Clark,  39  La.  Ann.  678,  2  South.  561.  Our 
opinion  Is  that  these  decisions  do  not  sus- 
tain tbe  doctrine  in  support  of  which  they 
are  cited. 

Very  v.  Very  was  a  suit  by  the  wife  against 
her  husband  for  a  separation  of  property 
and  for  a  Judgment  on  her  paraphernal  daim. 
Answering  tbe  suit,  the  defendant  charged 
that  his  wife  had,  by  removing  her  slaves 
from  the  plantation  belonging  to  the  marital 
community  at  a  time  when  they  were  needed 
to  cultivate  tbe  land,  caused  damage  to  the 
marital  community.  He  tberefore  set  up  a 
reconventional  demand  for  tbe  damages,  and 
also  prayed  for  a  Judgment  of  separation 
from  bed  and  board.  By  the  decree  of  the 
district  court,  the  plaintiff  was  givHi  a  sep- 
aration of  property,  the  administration  of  her 
separate  estate,  and  a  Judgment  for  the 
amount  of  the  paraphernal  funds  spent  by 
her  husband.  He  was  givai  a  Judgment  of 
separation  from  bed  and  board,  but  bis  de- 
mand for  damages  to  the  marital  community 
was  rejected.  He  alone  appealed  from  tbe 
Judgment.  Tbe  only  matter  at  issue  on  ap- 
peal, therefore,  was  the  demand  of  tbe  bus- 
band  against  his  wife  for  damages  to  the 
community,  with  regard  to  which,  this  court 
said: 

"Although   the   husband,    who   is   head   and 
master  of  the   community,   cannot,   from   the 
I  peculiar   relation    subsisting  between   hnsband 
and  wife,  exercise  any  right  of  action  against 
the  wife  for  damages  occasioned  to  the  com- 
munity by  his  wife's  acts,  yet  it  would  not  be 
equitable  or  just  to  compel  him  to  pay  back  to 
I  her  moneys  employed  by  him  with  her  consent 
I  for  the  benefit  of  the  eommunity,  without  tak- 
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Sng  aecoont  of  tli*  property  retained  by  the 
wife  belonsing  to  tbe  community  and  of  the 
losses  sustained  by  the  community  in  conse- 
qaence  of  the  wife's  resistance  of  tbe  marital 
authority." 

Tbe  court  did  not  reject  the  demand  of 
tbe  husband  to  offset  against  the  claim  of  bis 
wife  his  claim  for  damagee  which  she  bad  in- 
flicted upon  tbe  marital  community.  On  tbe 
contrary,  because  tbe  plaintiff  bad  resumed 
administration  of  her  separate  estate  and  was 
in  possession  of  it  before  she  instituted  tbe 
suit,  and  because  tbe  defendant  had  died 
pending  the  appeal,  tbe  court  rendered  a 
Judgment  of  nonsuit  aa  his  demand  for  dam- 
ages. The  decision  is  rather  favorable  to  tbe 
position  of  tbe  relator  In  this  suit,  because 
it  maintains  that,  although  the  husband  can- 
not sue  his  wife  for  damages  inflicted  by  her 
upon  tbe  marital  community,  nevertheless, 
when  she  invokes  tbe  aid  or  process  of  tbe 
court,  or  attempts  to  obtain  a  Judgment 
against  him  to  protect  her  separate  property 
rights,  tbe  marital  relation  does  not  prevent 
bis  defending  tbe  suit,  even  to  tbe  extrat  of 
assuming  an  offensive  attitude  and  suing  her. 

The  case  of  Kelly  &  Frazler  v.  Robertson 
was  a  suit  by  creditors  of  tbe  marital  com- 
munity existing  between  tbe  defendants,  to 
have  a  liquidation  or  settlement  of  the  com- 
munity and  to  compel  the  wife  to  disclose 
and  bring  into  court  her  Indebtedness  to  the 
communit7  in  order  that  the  amount  thereof 
might  be  paid  over  to  the  complaining  credi- 
tors of  the  community.  The  ruling  was  ex- 
pressed in  tbe  syllabus  of  tbe  decision  thus: 

"No  action  can  be  maintained  to  liquidate  the 
affairs  of  the  community,  and  establish  tbe 
wife's  indebtedness  thereunto,  until  it  is  dis- 
solved. Tbe  community  can  only  be  dissolved 
by  action  for  divorce  or  separation  from  bed 
and  board." 

Tbe  case  of  Hawthorne  t.  Clark  was  de- 
cided against  the  plaintiff  on  the  ground  that 
be  had  no  interest  whatever  in  the  suit  Tbe 
action  was  brought  to  annul  a  sale  of  real 
estate  as  a  simulation.  The  property  bad 
been  sold  to  tbe  defendant. by  her  husband 
previous  to  their  marriage.  Thereafter  they 
separated,  and  be  made  a  simulated  sale  of 
the  property  to  Hawthorne  in  order  that  tbe 
latter  might  sue  and  recover  the  property 
and  return  it  to  blm,  Clark.  That  the  trans- 
action was  made  with  that  understanding 
was  admitted  by  both  Hawthorne  and  Clark 
on  tbe  trial  of  tbe  case.  Under  these  cir- 
cumstances, the  court  concluded  that  the 
plaintiff  bad  no  interest  whatever  in  the  suit; 
and  tbe  court  said  that,  having  so  concluded, 
it  was  unnecessary  to  discuss  the  abstract 
question  presented,  whether,  if  the  sale  by 
Clark  to  plaintiff  had  been  real,  plaintiff 
would  have  any  better  right  to  maintain  the 
suit  than  Clark  would  have.  True,  it  was 
said  in  tbe  opinion  that  Clark  could  not  bring 
suit  against  his  wife  to  have  the  sale  annul- 


led during  tbe  exlstenoa  ol  the  marriage. 
But,  regardless  of  the  marital  relation,  Clark 
could  not  have  had  a  cause  or  right  of  ac- 
tion to  set  asld^  as  a  simulation  a  sale  which 
he  bad  made  to  his  wife  before  they  were 
married.  It  is  therefore  not  certain  that  it 
was  because  of  the  marital  relation  that  the 
court  said  that  Clark  would  have  bad  no 
right  of  action  to  sne  bis  wife  to  set  aside 
I  the  sale. 

I     The  most  apprc^rlate  of  th»  decisions  to 
I  which  we  are  referred  is  tbe  case  of  Alexan-. 
'  der  V.  Alexander,  12  La.  Ann.  588,  where  it 
!  was  held  that  the  marital  relation  did  not 
'■  prevent  a  man's  suing  bis  wife  for  a  debt  due 
him  by  tbe  succession  of  a  deceased  person, 
,  of  whom  the  defendant,  plalntifTs  wife,  was 
the  universal  legatee  and  testamentary  ex- 
ecntor.    It  Is  tme  tbe  court  laid  considerable 
stress  upon  the  Idea  that  the  defendant  was 
sued  in  her  representative  capacity  as  execu- 
trix.    But   the   fact   remains,   and   It   was 
earnestly  urged,  that  the  defendant  was  also 
the  universal  legatee  or  testamentary  heir  of 
tbe  deceased,  and  was  therefore  the  only  per- 
son interested  in  tbe  defense  of  the  suit.    In 
tbe  course  of  tbe  opinion  it  was  said: 

"There  is  no  law  which  prohibits  the  husband 
from  instituting  such  a  suit,  and,  ex  necessitate 
rei,  tbe  action  must  lie  to  prevent  a  failure 
of  justice." 

In  the  case  before  us,  the  action  must  lie 
to  prevent  a  failure  of  justice.  This  Is  not 
primarily  a  suit  against  Mrs.  Macheca.  She 
was  made  a  party  defendant  for  her  own 
protection,  to  afford  her  an  opportimlty  to 
protect  whatever  right  she  might  have,  by 
showing  cause,  If  any  she  conld,  why  the  In- 
scription complained  of  should  not  be  can- 
celed. But  the  suit  Is  primarily  against  the 
recorder  of  mortgages  in  bis  official  capacity; 
and  tbe  only  purpose  or  object  of  the  suit  is 
to  compel  tbe  officer  to  cancel  tbe  unauthoriz- 
ed record  which  he  made.  It  would  be  an 
anomalous  rule,  if  the  marital  relation  should 
stand  in  the  way  of  a  man's  bringing  suit 
against  a  public  officer  to  prevent  an  unau- 
thorized execution  of  a  judgment  against  tbe 
complainant.  In  any  case  where  tbe  complain- 
ant's wife  would  be  a  proper  or  necessary 
party  to  tbe  suit  Such  a  rule  would  prevent 
a  man's  protecting  bis  property  rights  against 
any  unauthorized  or  Illegal  transaction  be- 
tween his  wife  and  a  third  party. 

It  is  not  necessary  to  decide  in  this  case, 
and  we  do  not  decide  whether,  notwithstand- 
ing tbe  prohibition  In  article  105  of  the  Code 
of  Practice  In  terms  ai^lies  only  to  married 
women,  nevertheless  the  marital  relation 
should,  under  some  circumstances,  prevoit  a 
man's  suing  his  wife.  Sufficient  for  tbe  day  is 
the  case  before  us.  Tbe  suit  is  primarily 
against  a  public  officer  and  its  object  is  to 
prevent  an  injustice  by  compelling  the  officer 
to  perform  an  official  duty.  Under  these  cir- 
cumstances the  marital  relation — if  that  rela- 
tion exists  between  the  complainant  and  the 
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Other  iwrty  mad*  defendant — cannot  d^rire 
the  complainant  of  his  right  of  action. 

[7]  Defendant's  plea  that  the  writ  of  man- 
damus la  not  an  appropriate  process  for  com- 
pelling the  cancellation  of  an  unauthorized 
Inscription  of  a  judgment  is  not  supported 
by  the  decisions  dted.  The  case  of  Carrie 
Arbour  t.  Board  of  Managers,  131  La.  163,  59 
South.  108,  Is  not  at  all  appropriate.  State 
ex  reL  Fix  r.  Herron,  29  La.  Ann.  848,  was  a 
suit  by  the  holder  of  a  tax  title  to  have  all 
liens  and  Incumbrances  erased  from  the  rec- 
ords. IntlnfiLtlng  that.  In  effect,  the  suit  was 
to  confirm  the  tax  sale,  the  court  held  that 
mandamus  was  not  the  proper  remedy.  The 
other  dedaions  cited  are  merely  to  the  effect 
that  mandamus  is  not  a  prefer  remedy  for 
compelling  the  cancellation  of  a  deed  of  con- 
veyance, or  is  not  a  proper  substitute  for  a 
petitory  action. 

It  is  well  settled  that  mandamus  is  the 
proper  remedy  for  compelling  the  recorder  to 
cancel,  an  Illegal  on  unauthorized  inscrip- 
tion purporting  to  operate  as  a  mortgage. 
Savage  v.  Holmes,  15  La.  Ann.  334 ;  State  ex 
rel.  Deblleux  v.  Recorder,  25  La.  Ann.  61; 
Lanaux  v.  Recorder  of  Mortgages,  36  La. 
Ann.  974;  State  ex  rel.  Busha's  Heirs  t.  Reg- 
ister, 113  La.  98,  86  South.  900. 

Our  conclusion  is  that  appellant  is  entitled 
to  the  relief  prayed  for.  Although  the  main 
reason  given  for  the  judgment  of  the  dis- 
trict court  was  that  relator  had  no  cause  or 
right  of  action,  the  case  was.  In  fact,  decided 
upon  its  merits;  that  is,  upon  the  allegations 
and  admissions  made  in  the  pleadings.  The 
only  questions  of  fact  that  were  put  at  Issue 
by  the  pleadings  pertain  to  the  question  of 
validity  of  the  judgment  of  divorce  rendered 
by  the  Missouri  court,  which  question  is  not 
at  all  important  in  our  view  of  this  case. 
There  is  therefore  no  occasion  or  reason  for 
remanding  the  case. 

The  judgment  appealed  from  Is  annulled, 
and  the  writ  of  mandamus  is  now  made  per- 
emptory, commanding  the  recorder  of  mort- 
gages to  cancel  and  erase  from  the  mortgage 
records  the  inscription  of  the  alimony  judg- 
ment and  accompanying  affidavit  complained 
of  by  relator. 

The  defendant,  Mrs.  Macbeca,  is  to  pay  the 
costs  of  this  suit 

MONROE,  C.  J.,  takes  no  part 

(148  La.  474) 

No.  23125. 
SMITH  V.  ANDERS. 
(Avteme  Court  of  Louisiana.    Jan.  31,  1921.) 
(Sylldbui  hv  EditorUa  Btaif.) 

1.  Sales  «=987  (3)— Meaning  of  term  "price  to 
be  paid  f.  ».  b.  car*,"  stated. 
In  action  by  buyer  for  damages  for  breach 
of  contract  to  buy  pine  lumber  at  the -"folio  w- 
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ing  prices  to  be  paid  t.  o.  h.  can  at  Mclntyre 
Station,"  evidence  held  to  show  that  meaning 
of  qnoted  term  was  that  plaintiCTs  obligation 
was  to  pay  for  each  carload  of  lumber  prompt- 
ly and  before  slilpping  it 

2.  Sales  <3=>  1 74— Seller's  faKara  to  complete 
contract  held  excusable  as  due  to  delay  In 
payment  of  prioe. 

Defendant's  failure  to  complete  Ills  coutract 
to  deliver  lumber  held  excusable  as  dne  to 
plaintiff's  failure  to  pay  promptly  for  carloads 
delivered  as  agreed,  whereby  defendant  was 
compelled  to  go  out  of  business. 

3.  Sales  <8=:>I74— Defanlt  In  paying  promptly 
excqses  seller's  default. 

A  buyer  cannot  maintain  nn  action  for 
damages  for  seller's  failure  to  fulfiU  a  contrad 
to  sell  and  deliver  goods,  if  the  buyer  was  in 
default  by  failing  to  pay  promptly  at  the  time 
stipulated  for  the  goods  that  were  delivered 
Dnder  the  contract. 

Appeal  from  Second  Judicial  District 
Court  Parish  of  Webster;  J.  N.  Sandlln, 
Judge. 

Action  by  D.  W.  Smith  against  S.  t  An- 
ders in  which  reconvendonal  demand  was 
filed.  From  judgment  of  nonsuit  plaintiff  ap- 
peals, and  defendant  prays  relief  on  recon- 
ventional  demand  which  was  denied  by  trial 
court.    Affirmed. 

Stewart  ft  Stewart  of  Bllnden,  for  appel> 
lant 

Drew  ft  Drew,  of  Mlnden,  for  appellee. 

O'NIELL,  J.  This  is  an  action  for  dam- 
ages for  an  alleged  breach  of  contract  on  the 
part  of  defendant  to  sell  and  deliver  to  plain- 
tiff 1,000,000  feet  of  lumber.  Plaintiff  al- 
leges that  after  delivering  115,665  feet  of  the 
lumber,  defendant  failed  and  refused  to  de- 
liver more;  and  that  he  (plaintiff)  would  have 
made  a  profit  of  $5.40  per  M.  feet  or  $4,775.- 
40,  on  the  remaining  884,336  feet  of  lumber, 
if  defendant  had  delivered  It  Defendant  de- 
nies that  he  violated  the  contract;  and  he 
avers  that  plaintiff  would  have  suffered  a  loss 
on  the  lumber  at  the  prices  stipulated,  and 
that  he  (plaintiff)  violated  the  contract  by 
failing  to  pay  for  the  lumber  delivered,  at  the 
time  and  place  stipulated,  and  thereby  pre- 
vented defendant's  paying  his  employes 
promptly,  causing  them  to  quit  work  and  to 
put  an  end  to  defendant's  sawmill  bu-siness, 
at  a  loss  of  $4,600.  He  prayed  for  a  rejection 
of  plaintiff's  demand  and  for  damages  in  the 
stun  of  $4,500.  The  district  court  rendered  a 
judgment  of  nonsuit  against  plaintiff,  and  re- 
jected defendant's  reconventlonal  demand. 
Plaintiff  has  appealed,  and  defendant  an- 
swering the  appeal,  prays  that  his  reconven- 
tlonal demand  be  allowed. 

The  following  is  a  copy  of  the  contract : 

"Know  all  men  by  these  presents,  that  we, 
S.  T.  Anders,  of  Webster  parish.  La.,  herein- 
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after  known  as  the  party  of  tbe  first  part,  and 
D.  W.  Smith,  also  of  Webster  pariah,  La.,  and 
hereinafter  known  as  the  party  of  the  second 
part,  have  entered  into  the  following  contract: 

"The  party  of  the  first  part  has  sold,  and 
does  by  this  contract  bind  and  obligate  himself, 
his  heirs  and  assigns,  to  sell  and  deliver,  to 
the  party  of  the  second  part,  his  heirs  or  as- 
signs, one  million  feet  of  pine  lumber  (repre- 
senting lumber  to  be  cut  from  timber  of  the 
Ward  tract  and  eighty  acres  formerly  belonging 
to  Long  Reach  Lumber  Company),  at  the  fol- 
lowing prices,  to  be  paid  f.  o.  b.  cars  at  Mc- 
Intyre  Station  on  the  L.  &  A.  Ry.; 

"Grades  Nog.  1  and  2,  $8.00  per  M. 

"B  and  better,  6  indies  and  wider,  $16.00 
per  M. 

"Less  two  per  cent. 

"All  lumber  to  be  well  manufactured,  trim- 
med and  edged,  and  to  be  cut  in  lengths  and 
thicknesses  as  per  the  written  orders  of  the 
party  of  the  second  part  delivered  to  the  party 
of  the  first  part,  or  his  foreman  or  agent 

"Said  lumber  is  to  be  dressed  and  worked  in 
any  patterns  or  dimensions,  or  delivered  on 
cars  rough,  as  per  written  Instructions  of  the 
party  of  the  second  part. 

"AU  lumber  to  be  carried  in  stock  until  ship- 
ping dry,  unless  the  party  of  the  second  part 
gives  written  instructions  for  it,  or  part  of  it, 
to  be  shipped  before  it  is  dry. 

"Said  party  of  the  first  part  binds  and  obli- 
gates himself  to  cut  and  deliver  the  million  feet, 
as  per  this  contract,  within  twelve  months 
from  this  date,  provided  the  party  of  the  second 
part  complies  with  his  part  of  the  contract, 

"Party  of  the  first  part  binds  and  obligates 
himself,  his  heirs  and  assigns,  not  to  sell  any 
lumber  cut  on  his  mill  better  than  No.  2  grade, 
until  the  million  feet  herein  sold  is  cut  and  de- 
livered, unless  he  has  the  written  consent  to 
do  so  from  the  party  of  the  second  part,  his 
heirs  and  assigns. 

"Done  and  signed  in  duplicate  this  second 
day  of  June,  1915. 

"[Signed]    S.  T.  Anders. 
"D.  W.  Smith. 

"Witnesses:    [Signed]    A.  D.  Turner." 

Plaintiff  did  not  allege  in  his  peUtlon  that 
he  had  ever  given  orders  or  Instructions,  ei- 
ther written  or  verbal,  as  to  the  dimensions 
or  patterns  of  lumber  to  be  delivered,  or  as 
to  whether  the  lumber  should  be  delivered 
rough  or  dressed,  as  required  by  the  third 
and  fourth  paragraphs  of  the  contract  The 
petition,  therefore,  did  not  show  that  plain- 
tiff had  complied  with  his  obligations,  and 
did  not  disclose  a  cause  of  action.  Although 
defendant  did  not  file  an  exception  of  no 
cause  of  action,  or  object  to  plaintHTs  prov- 
ing that  he  had  complied  with  his  obligation 
to  furnish  written  orders  or  instructions  as 
to  the  dimensions  or  patterns  of  lumber  to 
be  delivered,  or  as  to  whether  It  should  be 
rough  or  dressed,  plaintiff  did  not  offer  su<d> 
proof.  On  the  contrary,  be  admitted  in  his 
testimony  that  he  had  never  given  any  such 
orders  or  instrucrtions,  either  written  or  ver- 
baL  That  is  probably  the  reason  why  the  dis- 
trict court  dismissed  plaintiff's  suit    We  are 


not  sure  of  the  Judge^s  reasons  for  Jndg* 
ment,  because  he  did  not  reduce  Uiem  to 
writing. 

[1]  The  main  defoise  to  the  suit  is  that 
plaintiff  violated  the  contract  by  falling  to 
pay  promptly,  at  the  time  and  place  stipulat- 
ed, for  the  lumber  that  was  delivered.  The 
stipulation  was  that  the  prices  stated  were 
"to  be  paid  t.  o.  b.  cars  at  Mclntyre  Station." 
The  record  shows  that  the  expression  "to  bo 
paid,"  inserted  before  "f.  o.  b.  cars,"  was  an 
unusual  one.  for  such  a  contract,  and  that 
its  purpose  and  meaning  was  that  payments 
should  be  made  promptly  on  delivery  of  eadi 
carload  of  lumber.  The  evidence  shows  also 
that,  If  payments  were  not  to  be  made  im- 
mediately  upon  delivery  of  each  carload  of 
lumber,  the  contract  would  not  have  contain- 
ed the  words  "to  be  paid,"  and,  according  to 
custom  in  the  lumber  trade,  the  expression, 
"prices  f.  o.  b.  cars,  at  Mclntyre  Station, 
less  two  per  cent."  would  mean  merely  that 
the  seller  should  bear  the  cost  of  loading,  and 
the  purchaser  the  freight,  and  that  the  in- 
voices should  be  paid  within  60  days  after 
delivery,  and  be  subject  to  a  discount  of  2 
per  cent  If  paid  within  10  days.  The  evi- 
dence shows,  too,  that  the  reason  for  insert- 
ing the  unusual  stipulation,  that  the  pricps 
were  "to  be  paid  f.  o.  b.  cars  at  Mclntyre 
Station,"  was  that  defendant  needed  the 
money  promptly  to  meet  his  pay  rolls,  and 
that  plaintiff,  who  was  to  ship  the  cars  im- 
mediately and  retain  the  bills  of  lading, 
had  very  little  financial  responsibility.-  He 
had  not  closed  any  sale  for  the  lumber,  and 
had  to  ship  out  each  carload  immediately 
and  depend  upon  selling  It  In  transit  or  at 
its  destination,  and  draw  a  sight  draft  for 
80  per  cent,  of  the  invoice  price.  Our  conclu- 
sion from  the  evidence  is  that  the  expression 
"at  the  following  prices,  to  be  paid  f.  o.  b. 
cars  at  Mclntyre  Station,"  meant  that  plain- 
tlfTs  obligation  was  to  pay  for  each  carload 
of  lumber  promptly  and  before  shipping  It. 

[2,  3]  As  a  matter  of  fact,  he  did  not  al- 
ways pay  promptly,  and  his  ultimate  failure 
in  that  respect  is  what  •prevented  a  fulfill- 
ment of  the  contract  The  first  carload  of 
lumber  was  paid  for  10  days  after  It  was 
shipped,  the  second  carload  was  paid  for  on 
the  day  it  was  shipped,  and  the  next  two 
carloads  were  paid  for  two  days  after  being 
shipped.  Thereafter,  that  is,  on  Friday,  the 
10th  of  September,  defendant  had  three  car- 
loads of  lumber  hauled  from  his  mill  and 
stacked  beside  the  switch  at  Mclntyre  Sta- 
tion, ready  to  be  loaded.  As  the  next  follow- 
ing day  was  pay  day  for  his  mill  hands  and 
log  haulers,  he  notified  plaintiff  that  he 
would  need  the  money  the  next  day  for  his 
pay  roll.  Plaintiff  called  at  Mclntyre  Sta- 
tion and  examined  the  lumber  and  complain- 
ed that  it  was  not  "shipping  dry."  He  said 
that  defendant  had  been  shipping  the  lumber 
so  green  that  the  freight  rates  were  "eating 
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blm  np."    Defcndaiit  Insisted  that  the  lum- 
ber was   shipping   dry   and  proposed  that 
plaintiff  select  whatever  pieces  of  lumber  be 
thought  were  not  dry   enough,  and  weigh 
them.    Plaintiff  then,  in  presence  of  several 
witnesses,  selected  several  pieces  of  Itunber 
from    the   stacks  and   had   them    weighed. 
They  were  mider  the  weight  that  had  been 
agreed   upon   as  "shipping  dry."     Plaintiff 
then  requested  that  defendant  load  two  cars 
of  the  lumber.    Defendant  refused  to  load 
the  lumber  unless  ^dalntlff  would  assure  him 
that  It  would  be  paid  for  that  evening,  so 
that  he  could  meet  hts  pay  roll  the  next  day. 
Plaintiff  assured   defendant  that  payment 
would  be  made  that  evening,  on  presentation 
of  a  tally  of  the  lumber  loaded.    Defendant 
loaded  the  two  cars  of  lumber  that  day,  and 
sent  his  son  with  the  tally  of  the  lumber  to 
the  neighboring  town  in  whidi  plaintiff  re- 
sided. -  After  dUlgent  search,  the  young  man 
was  unable  to  find  plaintiff.   Defendant  went 
early  the  next  morning,  with  the  tally  of  lum- 
ber, to  the  town  in  which  plaintiff  resided, 
but  was  unable  to  find  him.    Defendant  was 
then  Informed  by  plalntlflf^  wife  that  he  had 
gone  to  Arkansas.     Defendant  returned  to 
his  mill  and  notified  his  employes  and  the 
log  haulers  that  he  had  not  collected  for  the 
hunber  and  was  flierefore  unable  to  pay 
them.    On  the  following  Tuesday,  the  14th, 
defendant  went  to  Shreveport,  with  the  hope 
of  soiling  the  lumber  to  a  dealer  there  for 
cash.    The  dealer  agreed  to  go  to  the  min 
and  inspect  the  lumber,  bnt,  on  plaintiff's  re- 
turn to  his  mill  that  night,  he  discovered  that 
the  two  carloads  of  lumber,  together  with  an- 
other  car  which  he  had  loaded  in  the  mean- 
time, had  been  shipped.    He  te1e|A<»ed  to 
tb»  Shreveport  man  the  next  morning  that 
the  lumber  was  gone.    Plaintiff  did  not  pay 
tor  the  three  cars  of  lumber  until  the  26th 
of  September,  16.  days  kfter  the  cars  were 
loaded,  11   days   after  they  were  shipped. 
In  the  meantime,  defendant  had  succeeded  in 
borrowing  enough  money  to  meet  the  past 
due  pay  roll  and  to  pay  the  log  haulers.    But 
tbey  had  become  dissatisfied,  had  lost  confi- 
dence In   defendant's  ability   to  pay   them 
promptly,  and  several  of  them  refused  to  re- 
turn to  work.    Defendant  endeavored  to  re- 
mime  operations  at  bis  mill  but  was  so  short 
of  labor  and  log  haulers  that  he  could  only 
run  the  mill  a  day  and  a  half.    Thereafter 
the  mill  remained  idle  tor  27  days,  at  the 
ead  of  which  time  defendant  sold  the  mill 
and  went  out  of  business.    In  the  meantime, 
he  had  delivered  to  plaintiff  another  carload 
of  the  lumber  on  hand,  which  was  not  paid 
tor  until  7  days  after  it  was  shipped.    None 
of  the  lumber  manufactured  at  defendant's 
mill  was  sold  or  delivered  to  any  one  except 
to  plaintiff  and  to  a  purchaser  designated  by 
him.    Our  conclusion  is  that  defendant  was 
not  req>on8lble  for  his  inability  to  fulfill  his 
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contract.  It  is  well  settled  that  a  buyer  can- 
not maintain  an  action  for  damages  for  fbe 
seller's  failure  to  fulfill  a  contract  to  sell 
and  deliver  goods,  if  the  buyer  was  In  default 
by  falling  to  pay  promptly,  at  the  time  stipu- 
lated, for  the  goods  that  were  delivered  un- 
der the  contract.  Sitman  &  Burton  v.  Llnd- 
sey,  123  La.  53,  48  South.  646;  Silverman  v. 
Oaddo  Gas  &  Oil  Co.,  127  La.  928,  64  South. 
289;  Murphy  v.  Southern  Mineral  k  Land 
Improvement  Co.,  130  La.  914,  68  South.  766 ; 
Godcbaux  v.  Chicago  Lunfber  &  Coal  Co.,  131 
La.  112,  58  South.  83;- Bryan  v.  Holland,  137 
La.  612,  68  South.  845. 

Defendant  does  not  ask,  In  his  answer  to 
plaintifTs  appeal,  that  the  Judgment  of  non- 
suit against  plaintiff  should  be  amended  so 
as  to  reject  his  demand  finally.  The  only 
amendment  prayed  for  Is  that  defendant's  re- 
conventioaal  demand  should  be  allowed. 
Our  conclusion  is  that  the  evidence  does  not 
support  the  demand.  It  is  very  doubtful  Qiat 
defendant  would  have  made  a  profit  if  be 
had  fulfilled  the  contract  His  calculation  in 
that  respect  is  based  upon  unreasonably  low 
figures  with  regard  to  the  cost  of  manufac- 
turing the  lumber  and  delivering  it  to  the 
railroad  swltcih. 

The  Judgment  appealed  from  is  aOlrmed  at 
appellant's  cost 

SOMMEBVILLB,  J.,  takes  no  part 


a«  lA.  4S1) 
No.  23832. 
DENMAN  at  al.  v.  WILDER  et  ox. 

(Snpreme  Coart  of  Lonlshma.     Jan.  8,  1921. 
Beheaiing  Denied  Jan.  81,  1921.) 

(SvUiOm*  Iv  Editorial  Biaff.} 

1.  Hasband  aad  wife  «=>I38(3),  232(3)--FaoU 
held  to  show  agreenieat  aaaotborizad  by  wifs 
as  well  as  abrogated  by  sabsequent  contract. 

In  a  suit  against  husband  and  wife,  in 
which  plaintiffs  sought  to  be  declared  owners 
of  one-half  of  certain  mineral  leases  held  by 
the  wife,  facts  held  to  show  that  the  wife  did 
not  authorize  or  ratify  the  original  agreement 
with  plaintiffs  made  by  her  husband,  and  also 
that  such  agreement  had  been  abrogated  by  a 
subsequent  contract  between  all  Ute  parties 
and  a  corporation. 

2.  Husband  and  wife  «=949'/2  (5)  —  Husband 
may  validly  transfer  to  wifa  by  dation  •■ 
palsMsnt. 

A  husband  may  validly  transfer  to  his  wife 
by  dation  en  poiement  and  she  may  validly  re- 
ceive, cum  onere,  a  contract  or  right  which  car- 
ries with  it  an  obligation,  provided  she  does 
not  personally  assume  ha  husband's  obliga- 
tion, and,  although  mineral  leases  with  com- 
mercial value  transferred  to  her  carried  an 
alternative  obligation  for  leasee  to  drill  for  oil 
within  specified  time,  the  transfer  is  valid. 


»ror  other  caam  —  same  topic  ud  KOT-NTIliBSB  In  oil  Ker-NomlMred  Dlgssts  aad  ladesai 
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3.  Franduleiit  ooDveyanoea  «=>95  (6)— Transfer 

from  husband  to  wife  by  datlon  ea  paiement 

held  not  fraudulent 

Where  the   evidence  of  a   debt  due  by   a 

husband  to  his  wife,  in  consideration  of  which 

a  dation  en  paiement  was  made  under  which 

the    husband    had    transferred    mineral   leases 

to    the    wife,    was   recorded    24   years   before 

transactions  with  plaintiffs,  who  attacked  the 

'  dation  en  paiement  as  a  fraudulent  simul{ition, 

plaintiffs  could  not  claim  fraud. 

Appeal  from  Tblrd  Judicial  District  Conrt, 
Parlsb  of  Clalbotne ;  if.  E.  Reynolds,  Judge. 

Suit  by  T.  F.  Denman  and  another  against 
A.  B.  Wilder  and  wife.  Judgment  for  defend- 
ants, and  plalntUts  appeal.    Affirmed. 

HaU  &  Bullock  and  Barret  &  Files,  all  of 
Shreveport,  for  appellants. 

Barnette  ft  Blanchard,  of  Sbrev^port,  and 
McGlendon  ft  McClendon  and  John  S.  Rich- 
ardson, all  of  Homer,  for  appellees. 

O'NIELL,  J.  Plaintiffs  sued  to  be  declared 
the  owners  of  one-half  of  certain  mineral 
leases  held  by  Mrs.  Wilder,  covering  15,000 
acres  of  land  in  the  Claiborne  oil  field.  Judg- 
ment was  rendered  in  favor  of  the  defend- 
ants, A.  E.  Wilder  and  wife,  rejecting  the  de- 
mand of  the  plaintiffs,  and  they  prosecute 
this  appeal. 

PlalntlfTs  contend  that,  under  a  certain 
contract  dated  Jnly  2b,  1017,  and  modified  on 
July  29,  1917,  Mr.  and  Mrs.  Wilder  were  ob- 
ligated to  transfer  to  plaintiffs  a  half  inter- 
est In  the  leases  now  In  contest.  Defendants 
contend  that  the  contract  was  never  carried 
out  and  was  abrogated  by  consent  of  all  par- 
ties thereto  by  contract  dated  the  10th  of  No- 
vember, 1917.  Mrs.  Wilder  urges  the  fur- 
ther defense  that  her  husband  bad  no  author- 
ity to  bind  her  to  transfer  any  interest  in  the 
leases  in  contest 

By  the  terms  of  the  contract  dated  the  28th 
of  July,  1917,  A.  E.  Wilder  agreed  to  trans- 
fer to  a  corporation  to  be  organised  by  Den- 
man and  Williams  mineral  leases  covering 
10,000  acres  of  land.  It  was  agreed  that  the 
capital  stock  of  the  corporation  to  be  organ- 
ixed  by  Denman  and  Williams  should  be  $50,- 
000,  $30,000  of  which  should  be  treasury 
stock  to  be  sold  at  par  for  the  purpose  of 
financing  the  company  and  to  enable  it  to 
drill  two  test  wells  on  the  10,000  acres  of 
land.  Of  the  remaining  $20,000  of  stock, 
$4,000  was  to  be  Issued  to  an  associate  of 
A.  B.  Wilder,  $6,000  was  to  be  Issued  to  Wild- 
er himself,  $5,000  was  to  be  issued  to  Wil- 
liams, and  $5,000  to  Denman.  It  was  agreed 
that  the  remaining  leases,  supposed  to  be 
owned  and  controlled  by  Wilder,  covering 
16,000  acres  of  land,  would  be  "pooled"  and 
be  under  the  control  of  Wilder  and  Denman 
and  Williams,  to  be  sold  by  them,  the  pro- 
ceeds of  which  sales  to  be  divided  in  the  pro- 
portion of  20  per  cent  to  an  associate  of 


Wilder  and  the  remaining  80  per  cent  equal- 
ly among  Wilder  and  Denman  and  Williams. 
The  contract  was  signed  by  Wilder  and  Den- 
man and  Williams.  Mrs.  Wilder  was  not  a 
party  to  the  agreement,  and  her  name  was 
not  signed  to  the  instrument  either  by  her  or 
any  one  pretending  to  represent  her. 

By  the  contract  dated  the  29th  of  July, 
1917,  it  was  agreed  that  the  capital  stock  of 
the  corporation  to  be  organized  by  Denman 
and  WlUlams  should  be  $100,000  Instead  of 
$50,000,  and  that  166,000  of  the  stock  should 
be  retained  as  treasury  stock  and  sold  at  par, 
for  the  purpose  of  financing  the  corporation 
and  for  drllllnK  the  two  test  wells  on  the  10,- 
000  acres  and  two  other  wells  on  leases  to  be 
thereafter  acquired.  The  remaining  stock 
was  to  be  issued  to  Wilder  and  his  associate 
and  to  Denman  and  Williams  in  certain  pro- 
portions stated  in  the  contract  It  was  stat- 
ed in  the  contract  that  Wilder  owned  and 
controlled  leases  on  25,000  fl<*re8  of  land,  as 
shown  on  a  map;  that  he  wc_'d  "pool"  all 
of  the  leases  with  Denman  uiid  Williams; 
and  that  they  would  transfer  the  leases  on 
10,000  acres  to  the  corporation  to  be  organ- 
ized. It  was  also  agreed  that  the  leases  on 
the  remalnng  16,000  acres  should  be  "pooled" 
and  remain  under  the  control  of  Wilder  and 
Denman  and  Williams,  to  be  sold  by  them, 
and  that  the  proceeds  would  he  divided  In  the 
proportion  of  lO  per  cent  to  the  associate  of 
Wilder,  40  per  cent  to  Wilder  himself.  25 
per  cent,  to  Denman,  and  25  per  cent  to  Wil- 
liams. The  name  of  the  associate  of  Wilder 
to  whom  a  proportion  of  stock  was  to  be  is- 
sued was  not  given  in  either  of  the  contracts. 
The  contract  of  July  29,  1917,  was  signed  by 
Wilder  and  Denman  and  Williams.  Mrs. 
Wilder  was  not  a  party  to  the  agreement  and 
the  instrument  was  not  signed  by  her  nor  by 
any  one  for  her. 

On  the  27th  of  August  1917,  Wilder  and 
Denman  and  Williams  signed  a  charter  for 
a  corporation  styled  the  Homer-Shreveport 
Oil  Company,  having  an  authorized  capital 
stock  of  $100,000.  The- objects  and  purposes 
of  the  organization  were  declared  to  be  to 
drill,  mine,  and  explore  for  oil,  gas,  and  oth- 
er minerals;  to  buy,  sell,  and  lease  lands; 
to  own  and  operate  refineries  and  pipe  lines; 
and  to  do  anything  incident  or  necessary  to  a 
mineral,  oil,  and  gas  business.  No  stock  was 
subscribed  or  paid  for  or  Issued,  and  no  sub- 
scription list  was  made.  The  charter  was  re- 
corded In  the  parish  of  Claiborne  and  was 
published  In  a  local  newspaper,  but  the  act 
of  incorporation  was  never  completed  by  ob- 
taining authority  from  the  secretary  of  state 
for  the  corporation  to  engage  in  business. 

On  the  18th  of  Ociober,  1917,  an  agreement 
was  entered  into  between  T.  F.  Denman,  rep- 
resenting the  Homer-Shreveport  Oil  Com- 
pany, and  R.  I*  Smith,  representing  the  Pro- 
gressive Oil  Company,  of  New   York   (tlie 
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name  of  which  company  was  afterwards 
changed  to  the  Consolidated  Progressive  Oil 
Corporation),  by  which  agreement,  the  New 
York  corporation  was  to  transfer  100,000 
shares  of  Its  treasury  stock,  at  the  par  value 
of  ?1  per  share,  to  the  Homer-Shreveport  Oil 
Company,  in  consideration  for  .which  the 
Homer-Shreveport  Oil  Company  was  to  trans- 
fer mining  leases  on  17,600  acres  of  land  In 
the  Claiborne  field,  which  was  then  wildcat 
territory.  The  Progressive  Oil  Corporation 
agreed  to  expend  $50,000,  or  as  much  there- 
of as  might  be  necessary,  for  drilling  the 
test  wells,  and  was  to  pay  $25,000  in  cash 
to  the  Bomer-Shreveport  Oil  Company. 

On  the  22d  of  October,  1917,  A.  B.  Wilder 
signed  an  instrument,  reciting  that,  in  con- 
templation of  the  fact  that  the  Eomer-Shi-eve- 
port  Oil  Company  was  to  transfer  its  hold- 
ings, rights,  and  privileges  to  the  Consoli- 
dated Progressive  Oil  Corporation  for  the 
consideration  stated  in  the  agreement  be- 
twe«i  R.  L.  Smith  and  T.  F.  Demuan  of  the 
100,000  shares  of  treasury  stock  to  be  issued 
by  the  Consolidated  Progressive  Oil  Corpora- 
tion to  the  Homer-Shreveport  Oil  Company, 
12,500  shares  should  go  to  Denman  as  pro- 
motion stock,  and  the  remaining  87,500  shares 
should  be  divided  equally  among  the  three 
parties,  Wilder  and  Denman  and  Williams, 
and  that,  of  the  $25,000  cash  bonus  to  be 
paid  by  the  Consolidated  Progressive  Oil  Cor- 
pmtitlon.  Wilder  should  receive  one-half  and 
Denman  and  Williams  each  one-fourth.  As 
to  the  leases  on  the  remaining  15,000  acres 
-of  land,  supposed  to  be  owned  or  controlled 
by  Wilder,  he  agreed  that  the  terms  should 
remain  as  stipulated  in  the  contract  dated 
the  29th  of  July,  1917.  This  Instrument,  dat- 
ed the  22d  of  October,  1917,  was  signed  by 


any  assets  whatever.  In  his  answer  to  this 
suit  Wilder  says  that  be  overlooked  the  fact 
that  the  incorporation  had  not  been  complete 
ed  and  had  not  acquired  the  leases  on  the 
10,000  acres  of  land. 

On  the  10th  of  November,  1917,  Hr.  and 
Mrs.  Wilder  and  Denman  and  Williams  sign- 
ed a  contract  with  the  Consolidated  Progres- 
sive Oil  Corporation,  carrying  out  the  mem- 
orandnm  agreement  between  Smith  and  Den- 
man dated  the  18th  of  October,  1917,  and  ab- 
rogating all  previous  contracts  or  agreements 
between  Wilder,  on  the  one  hand,  and  Den- 
man and  Williams  on  the  other.  The  abro- 
gation of  the  previous  contracts  and  agree- 
ments was  made  in  these  words,  vis. : 

"Whereas,  it  was  contemplated  at  that  time 
[referring  to  the  memorandum  agreement  of 
the  18th  of  October,  1917]  by  the  first  parties 
herein  [Mr.  and  Mrs.  Wilder  and  Denman  and 
Williamal  to  organize  and  Incorporate  the 
Homer-Shreveport  Oil  Company,  but  that  said 
company  tras  never  organized,  and  that  all  of 
said  lease  contracts  are  now  held  and  owned 
by  the  first  parties  hereinabove  mentioned; 
and 

"Whereas,  in  said  memorandum  of  agreement 
mentioned  the  said  R.  L.  Smith  snd  his  asso- 
ciates were  referred  to  as  the  Progressive  Oil 
Company,  and  whereas,  in  fact,  the  said  B.  L. 
Smith  and  associates  organized  as  the  Consol- 
idated  Progressive   Oil   Corporation: 

"Now,  therefore,  it  is  agreed  that,  as  a  con- 
sideration! for  the  transfer  of  the  oil  and  gas 
leases  covering  the  property  in  Claiborne 
parish.  La.,  embradng  17,000  acres  of  land, 
the  said  Consolidated  Progressive  Oil  Cor- 
poration does  hereby  transfer  to  the  first  par- 
ties the  one  hundred  thousand  dollars  ($100,- 
000)  of  the  treasury  stock  of  the  said  Con- 
solidated Progressive  Oil  Corporation,  in  the 
following  proportions,"  etc. 


Wilder  alone,  and  he  did  not  pretend  to  be '  m  piaintlffs  in  this  suit  put  great  stress 
acting  for  any  one  except  himself.  On  the  ^pon  the  statement  In  the  foregoing  contract 
same  day  Wilder  gave  Denman  another  writ-  that  the  lease  contracts  were  then  held  and 
ten  Instrument,  purporting  to  extend  the  time   owned  by  the  first  parties  to  the  contract 


within   which  drilling  operations  should   be 
commenced  on  the  10,000  acres  of  land.    The 


The  Instrument  shows  plainly,  however,  that 
the   lease   contracts   referred   to   were  the 


Iittter  Instrument  was  signed  by  Wilder  Indl- :  leases  covering  the  17,600  acres  of  land,  of 
vidually  and  also  as  the  agent  of  his  wife, ;  which  the  leases  on  10,000  acres  were  then 
Mrs.  Bennle  H.  Wilder;  but  there  Is  no  evl- ;  owned  by  Mrs.  Wilder,  and  the  leases  on 
dence  that  she  ever  authorized  him  to  sign  |  7,e00  acres  were  then  owned  by  Denman  and 
for  her.    On  the  same  day  Wilder  wrote  a   Williams,  and  did  not  form  any  part  of  the 


letter  to  Denman,  authorizing  him  to  close 
the  deal  with  the  Consolidated  Progressive 
Oil  Corporation  for  taking  over  the  interests 
of  the  Homer-Shreveport  Oil  Company,  on 
tlie  terms  stipulated  in  the  agreement  dated 
tlie  18th  of  October,  1917.  The  letter  was 
signed  by  Wilder  alone,  in  bis  individual  ca- 
pacity, and  there  is  no  evidence  that  Mrs. 
"Wilder  authorized  or  approved  it 

In  the  documents  signed  by  Wilder  he  as- 
sumed that  the  leases  on  the  10,000  acres  of 
land  had  been  actually  transferred  to  the 
Homer-Shreveport  Oil  Company.  As  a  mat- 
ter of  fact  the  incorporation  was  not  corn- 


leases  on  the  remaining  16,000  acres,  held  by 
Mrs.  Wilder. 

Under  these  circumstances,  our  opinion  is 
that  the  Judgment-  appealed  from  la  correct 
and  should  be  affirmed,  not  only  because  Mrs. 
Wilder  did  not  authorize  the  original  agree- 
ment made  by  her  husband  with  the  plain- 
tiffs herein,  but  also  because  the  agreement 
was  abrogated  by  the  subsequent  contract  be- 
tween all  parties  hereto  and  the  Consolidat- 
ed Progressive  Oil  Corporation.  The  latter 
contract  did  not  provide  for  Mrs.  Wilder's 
"pooling"  or  otherwise  surrendering  her  leas- 
es on  the  15,000  acres  of  land  claimed  by 


plete  and  did  not  own  any  property  or  have ;  plaintiffs  in  this  suit 
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Appellanta  contend  that  Mrs.  Wilder  rati- 
fied the  original  agreement  made  by  ber  bua- 
band,  but  there  Is  no  evidence  to  support  the 
contention.  And  It  would  not  affect  the  case 
Ui  Mrs.  Wilder  had  ratified  the  original  agree- 
ment, because  ot  Its  having  been  subsequent- 
ly abrogated  by  mutual  ccmsoit  of  all  par- 
ties hereto.  -' 

[2]  Appellants  ctmtend  that  the  datlon  ea 
palement  by  which  Wilder  transferred  to  his 
wife  the  leases  now  In  contest  was  absolute- 
ly null  because  the  contracts  of  lease  carried 
with  them  an  alternative  obligation  on  the 
part  of  the  lessee  either  to  commence  drilling 
a  well  within  a  8i)ecifled  time  or  to  pay  a 
stipulated  renial  for  an  extension  of  the  time. 
It  Is  too  well  settled  by  the  decisions  of  this 
court  to  admit  of  much  discussion  that  a 
man  may  validly  transfer  to  his  wife,  by  da- 
tlon en  palement,  and  she  may  validly  receive 
cum  onere,  a  contract  or  right  which  carries 
.with  It  an  obligation,  provided  the  wife  does 
not  i)ersonally  assume  the  obligation  of  her 
husband.  In  this  instance,  Mrs.  Wilder  did 
not  perscmally  assume  any  obligation  as  les- 
see xmAer  the  contracts  which  were  transfer- 
red to  her,  and  it  appears  that  the  contracts 
had  a  commercial  value  at  the  time  they  were 
transferred  to  ber. 

[t]  It  is  also  contended  by  appellants  that 
the  datlon  en  palement  was  a  fraudulent  sim- 
ulation; but  that  contention  is  contrary  to 
the  allegation  in  the  plaintiffs'  petition  that 
A.  B.  Wilder  had  transferred  the  leases  to 
his  wife  without  any  consideration  and  mere- 
ly to  be  held  for  the  benefit  of  himself  and 
ttie  plaintiffs  In  this  suit.  The  allegation 
that  the  datlon  en  i>alement  was  not  made 
for  a  vald  consideration  is  not  borne  out  by 
the  evidence.  The  datlon  was  made  seven 
months  before  any  negotiations  were  bad  be- 
tween Wilder  and  Denman  and  Williams. 
The  evidence  of  the  debt  due  by  Wilder  to 
his  wife,  in  consideration  of  which  the  da- 
tlon en  palement  was  made,  was  recorded  24 
years  before  the  first  negotiations  were  bad 
between  Wilder  and  Denman  or  Williams. 
The  appellants  are  therefore  not  in  a  posi- 
tion to  charge  that  there  was  fraud  in  the 
transactions  had  between  Mr.  and  Mrs. 
Wilder. 

The  Judgment  appealed  from  Is  affirmed 
at  appellants'  cost 
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LYLES  et  al.  v.  ROBERTS. 

(Supreme  Court  of  Louisiana.    Jan.  31,  1021.) 

(SyUahut  hv  Editorial  Btaif.) 
Qood  will  4=37— Evidence  held  to  show  pur- 
chase of  option  on  a  business. 
In  action  to  recover  alleged  balance  dne  on 
the  purchase  price  of  a  garage  bnainess,  the 


evidence  Iteld  to  show  a  purchase,  not  of  the 
business,  bat  of  an  option  thereon,  which  was 
not  ezerdsed. 

Appeal  from'  Fifteenth  Judicial  District 
Court,  Parish  of  Beauregard;  Jerry  Cline, 
Judge. 

Sult.by  Z.  T.  Lyles  and  another  against  F. 
M.  Roberts.  From  a  Judgm«it  for  defendant, 
plaintiffs  appeaL   Affirmed. 

Kay  k  Planche,  ot  De  Bidder,  and  Plauche 
A  Mayeuz,  of  Lake  Charles,  for  appellants. 

Elmer  I*  Stewart  and  Frank  B.  Powell, 
both  of  De  Bidder,  and  Cline  &  BeU,  of  Lake 
Charles  (Frank  E.  PoweU,  of  De  Bidder,  of 
counsel),  for  appellee. 

DAWKINS,  J.  Plaintiffs  bring  this  suit 
to  recover  an  alleged  balance  due  on  the 
purchase  price  of  a  garage  business  in  the 
city  of  De  Bidder,  Beauregard  Parish.  They 
claim  to  have  sold  to  defendant  the  busi- 
ness on  the  basis  of  $8,000  for  all  their  trans- 
ferable rights  In  a  certain  contract  with 
the  Ford  Motor  Company,  and  for  the  busi- 
ness conducted  at  De  Bidder,  the  purchaser  to 
pay  In  addition  thereto  the  invoice  price  of 
the  stock  of  goods,  accessories,  and  equip- 
ment; that  defendant  had  paid  $600  cash, 
had  subsequently  refused  to  carry  out  his 
agreement,  and  that  plaintiffs  had  according- 
ly liquidated. the  business,  giving  defendant 
credit  for  the  profits  received,  and  ask  for 
Judgment  for  $8,000,  less  a  credit  of  $500 
cash  paid,  and  a  further  credit  of  $2,510  as 
the  profits  of  the  business. 

Defendant  denied  that  he  had  purchased 
the  business,  but  averred  that  he  had  paid 
the  sum  of  $500  for  an  option  thereon,  to 
hold  good  until  he  could  determine  whether 
or  not  he  would  be  able  to  procure  the  agency 
rights  with  the  Ford  Motor  Company,  the 
contract  with  plaintiffs  or  their  vendw  be- 
ing nonassignable ;  that  he  fUled  to  obtain 
such  agency,  and  declined  to  exercise  the  said 
option. 

There  was  Judgment  for  defendant,  and 
plaintiffs  appeal. 

The  Issues  depend  entirely  upon  questions 
of  fact  and  the  credibility  of  witnesses.  We 
have  reviewed  the  evidence,  and  coincide  ful- 
ly with  the  views  of  the  district  Judge,  ex- 
pressed in  the  written  opinion  which  we 
quote  below,  and  adopt  as  our  own: 

"The  plaintiffs  are  demanding  of  the  defend- 
adt  a  sum  of  money  claimed  to  be  due  as 
damages  for  the  .nonfulfillment  of  a  contract  to 
purchase  at  the  price  of  $8,000,  property  sold 
by  them  to  the  defendant,  uid  described -as  all 
of  petitioners'  rights,  titles  and  InterestB  in 
and  to  that  certain  contract  formerly  existing 
between  T.  Henry  Bedsole  and  the  Ford  Mo- 
tor Company,  together  with  the  stock,  business 
and  good  will  of  the  Bedsole  Motor  Company. 
It  is  alleged  that  the  sale  of  all  this  property 
was  made  orally,  on  Maj  4,  1917,  the  eonsid- 
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erktion  for  the  contract  rights  being  18,000, 
and  for  the  remainmg  property  about  ^6,000, 
bat  only  the  sale  of  the  contract  riirhts  is  in- 
Tolred  in  thia  litigation. 

"The  caae  involTes  almost  wholly  queationa 
of  fact;  and  these  facta  mnat  be  deduced  from 
•tatements  of  aereral  conversations,  particalar- 
]y  what  waa.aald  at  the  meeting  when  the  con- 
tract of  sale  is  claimed  to  have  been  entered 
into,  and  from  a  few  drcumstancea  anrrounding 
the  parties  and  the  sutdect-matter. 

"There  la  no  dispnte  that  the  contract  waa 
entered  into,  verbally,  at  the  Lake  Charles 
garage  of  Tom  Bedsole,  on  May  4,  1917,  and 
that  there  were  present  Tom  Bedsole,  Henry 
Bedaole,  tho  two  plaintiffs  and  the  defendant 
The  dispnte  is  aa  to  the  nature  of  the  con- 
tract. The  plaintiffa  daim  that  a  aale  of  the 
rights  under  the  Ford  contract  was  made  for 
$8,000,  of  which  $500  was  paid  in  cash,  and 
the  balance  waa  payable  upon  the  return  of  the 
defendant  from  New  Orleans,  where  be  contem- 
plated going  to  secure  for  himself,  if  possible, 
the  rights  granted  to  Bedaole  under  the  con- 
tract which  formed  the  subject-matter  of  the 
negotiations.  The  defendant  claims  that  the 
contract  between  himself  and  the  plaintiffs  waa 
an  option  or  privilege  to  purchase,  and  that  be 
intended  to  exerciae  his  option  only  in  case  of 
his  success  in  obtaining  the  Ford  rights  from 
the  ^few  Orleans  representatives  of  the  Ford 
Company.  The  accounts  of  the  conversation  at 
the  Bedsole  garage  and  the  final  supposed 
agreement  of  the  parties,  differ  radically;  and 
properly  to  weigh  the  convicting  teBtimony  it  is 
necessary  to  review  the  drcumstancea  leading 
op  to  the  meeting. 

"Tom  Bedaole  was  the  agent  of  the  Ford 
Motor  Company  at  De  Bidder,  and  Henry  Bed- 
sole  at  Lake  Charles,  each  under  a  contract  not 
transferable  without  the  consent  of  the  Ford 
Company.  They  exchanged  territories,  without 
making  any  formal  transfers  of  the  contract 
rights,  and  continued  the  two  businesses  as 
though  no  change  had  occurred.  On  April  27, 
1917,  Henry  Bedsole  disposed  of  his  garMTe 
and  Ford  business  at  De  Bidder  to  the  plain- 
tiffs. There  was  no  attempt  to  secure  the  con- 
•ent  of  the  Ford  Company  to  the  substitution 
«f  new  agents,  and  as  a  matter  of  fact  the 
plaintiffs  acquired  no  rights  whatever  under 
the  Ford  contract.  Whether  they  knew  this 
fact,  and  took  the  chance  of  aubaequently  ac- 
quiring such  rights  directly  from  the  company, 
was  the  subject  of  considerable  testimony. 

"Plaintiff  Fruge  says  on  this  point: 

"  'Q.  At  the  time  you  purchased  this  business 
from  Mr.  Henry  Bedsole,  did  he  assure  you 
that  you  would  be  able  to  operate  under  the 
Ford  contract  with  the  consent  of  the  Ford 
Motor  Company? 

"  'A.  He  did  not  assure  that  I  could  operate 
that  contract. 

"  'Q.  Was  that  phase  of  the  contract  dis- 
cussed between  yon  people? 

"•A.    It  was.' 

"On  cross-examination  he  says: 

"  'Q.  At  the  time  you  purchased  from  Hen- 
ry Bedsole,  did  you  know  that  his  contract  with 
the  Ford  Motor  Company  was  nonassignable? 

"  'A.  I  did  not  see  the  contract  at  the  time, 
and  don't  know. 

"*Q.  When  did  you  first  find  out  that  the 
contract  waa  nonassignable  by  Mr.  Bedsole? 
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"'A.    Some. time  after  that. 

"  'Q.    How  iong  would  you  say? 

"  'A.    It  waa  not  but  a  few  days. 

"'Q.  Did  you  find  out  before  the  negotia- 
tiona  with  Mr.  Roberts  commenced? 

"  'A.    Sometimes  along  about  that  time.' 

"On  the  same  i>oint,  plaintiff  Lyies  testifies: 

"  'Q.  Did  you  know  at  the  time  you  pur- 
chased from  Mr.  Bedsole  that  you  would  have 
to  get  the  consent  of  the  Ford  Motor  Company 
to  operate? 

"  'A.    I  didn't  at  that  time. 

"  'Q.    How  long  after  that? 

"'A.  A  short  time— it  waa  some  time  before 
we  read  the  contract. 

"  'Q.  Was  it  before  yon  entered  into  nego- 
tiations with  Mr.  Boberts? 

"  'A.  I  will  not  be  sure. 

"  'Q.    Before  the  sale  to  Mr.  RoberU? 

"  'A.    I  believe  it  was.' 

"Henry  Bedsole,  as  witness  for  the  plaintiff, 
avoided  saying  whether  Lyles  and  Fruge  knew 
the  character  of  the  rights  he  was  transferring 
to  them;  and  on  cross-examination  said  he 
did  not  recollect  whether  he  had  taken  steps  to 
prevent  Lyles  .from  going  to  New  Orleana  be- 
fore the  deal  was  closed,  in  order  to  learn 
from  the  Ford  Company  the  real  rights  of  Bed- 
sole  to  transfer  his  contract. 

"It  is  clear  from  this  testimony  that  the 
plaintiffs  dealt  with  Bedsole  in  ignorance  of 
the  restriction  of  his  contract  which  he  knew 
existed,  and  of  which  he  was  in  duty  bound  to 
inform  tbem.  In  effect,  he  obtained  from  them 
$8,000  without  any  consideration  whatever,  un- 
less possibly  he  placed  them  in  a  more  favor- 
able situation  for  future  dealings  with  the  Ford 
Company.  It  is  equally  clear  that  the  plain- 
tiffs became  informed  of  the  true  state  of  af- 
fairs about  the  time  they  began  negotiations 
with  Roberts,  and  that  Roberts  himself  knew 
the  situation  before  dealing  with  the  plaintiffs. 

"Under  these  circumstances,  the  plaintiffs 
were  evidently  anxions  to  escape  the  results 
of  their  bargain  with  Bedsole.  Within  less 
than  a  week  of  their  deal  with  him,  they  were 
offering  to  step  out  of  the  business  without  a 
profit.  It  appears  to  liave  been  understood 
that  even  the,  profits  of  the  conduct  of  the  ga- 
rage during  their  occupancy  should  be  account- 
ed for  to  Roberts,  in  order  to  reimburse  him 
for  a  commission  he  agreed  to  pay  to  Tom 
Bedaole  for  assisting  him  in  procuring  the  agen- 
cy rights  from  the  Ford  Company.  Whether 
the  plaintiffs  knew  of  this  arrangement  to  pay 
Bedsole  the  commission  does  not  positively  ap- 
pear; but  it  is  at  least  fairly  evident  that  in 
case  of  transfer  to  Roberts  he  was  to  have  the 
eamiiigs  of  the  business  from  the  date  of  the 
original  transfer  from  Henry  Bedsole. 

*'Mr.  Boberts  was  desirous  of  acquiring  the 
Ford  agency,  even  at  the  time  the  plaintiffs 
and  Henry  Bedsole  had  their  transaction.  Bed- 
sole  says  that  on  the  way  to  Lake  Charlea 
when  he  was  going  to  dose  the  deal  with  the 
plaintiffs,  Roberts  said  if  they  fell  down  on  it 
he  would  be  glad  to  consider  it  Later  in  bis 
testimony,  he  says  Roberts  agreed  'to  take  it 
if  tbey  did  not  take  it' 

"Roberts'  account  of  this  conversation  is: 
"He  told  me  about  selling  to  Fruge  &  L<ylea, 
and  I  told  him  if  the  deal  did  not  go  through  I 
would  talk  to  him  about  the  deal,  but  I  would 
have  to  go  to  New  Orleans  and  see  the  Ford 


Digitized  by 


Google 


248 


87  SOUTHERN  BEPORTEB 


(La. 


Motur  Company,  and  see  if  I  could  get  the  con- 
tract, but  I  would  consider  it;  and  he  laughed 
and  told  me  we  would  not  trade.' 

"Boberts*  account  of  the  conversation  is  bj 
far  the  more  reasonable.  It  is,  moreover,  eon- 
sistent  with  his  own  conduct  thronghont,  as 
well  as  with  that  of  Bedsole,  who  sold  to  the 
plaintiffs  what  he  did  not  possess,  and  took 
precautions  to  prevent  them  from  discovering 
the  deception  until  after  he  had  the  money. 

"According  to  Fruge,  the  first  talk  between 
him  and  Roberts  looking  to  the  sale  to  Rob- 
erts was  In  front  of  the  garage  at  De  Bidder 
on  May  1,  three  or  four  days  after  the  plain- 
tiffs had  acquired  the  business.  He  quotes 
Boberts  as  saying:  'I  have  come  to  bay  you 
out'  Boberts  wanted  to  know  when  they  could 
turn  over  the  business  (at  the  price  they  had 
paid),  and  about  the  14th  was  agreed  on,  'and 
he  said  he  would  go  see  Mr.  Tom  Bedsole  at 
Lake  Charles  about  it'  Later,  the  witness 
says  that  Boberts  did  not  on  that  occasion  ex- 
press himself  as  being  willing  to  enter  into  the 
agreement  if  he  knew  that-  he  could  get  the 
Ford  contract.  Lyles'  account  of  the  conver- 
sation ts  somewhat  different.  He  quotes  Rob- 
erts as  saying  that  if  he  had  any  assurance  of 
securing  the  Ford  contract  he  would  not  mind 
taking  the  proposition,  and  he  says  that  he  re- 
idled  that  he  and  tYuge  had  taken  that 
chance,  and  it  they  had  the  contract  they  would 
not  take  $20,000  for  it,  whereupon  Roberts 
said  he  would  see  Tom  Bedsole  at  Lake  Charles 
about  it. 

"Three  or  four  days  after  this  conversation, 
occurred  the  meeting  at  Lake  Charles,  at  which 
the  contract  between  the  plaintiffs  and  the  de- 
fendant was  entered  into.  It  is  evident  that 
the  plaintiffs  went  there  with  the  view  of  es- 
caping, if  possible,  from  a  dangerous  situation, 
and  that  the  defendant  was  fully  informed  of 
that  situation,  and  had  thus  far  avoided  com- 
mitting himself  to  a  purchase  of  any  of  the 
property  unless  he  could  acquire  the  Ford 
agency  rights,  with  the  consent  of  the  Ford 
Motor  Company.  The  question  is.  Did  he  com- 
mit himself  at  that  time  to  the  purchaser,  as 
contended  for  by  the  plaintiffs? 

•T^here  were  present  at  the  meeting  the 
plaintiffs  and  the  defendant,  the  two  Bedsoles 
and  Mr.  Ike  Williams.  The  meeting  lasted  a 
long  time,  some  of  the  parties  going  and  com- 
ing, and  Tom  Bedsole  looking  after  his  garage 
business.  His  testimony  is  of  no  value  in  de- 
termining what  happened.  He  says,  however, 
that  he  thought  that  Roberts  agreed  to  buy 
out  the  boys,  whether  he  got  the  contract  from 
the  Ford  Company  or  not. 

"The  two  plaintiffs  and  Henry  Bedsole  all 
agree  that  the  contract  entered  into  was  an 
absolute  sale  of  whatever  rights  the  plaintiffs 
possessed,  whether  transferable  or  not.  Bed- 
sole's  account  of  the  meeting  is  that  after  long 
negotiations,  during  which  a  telephone  conver- 
sation was  held  with  a  local  attorney  as  to 
the  legal  effect  of  an  oral  agreement,  he  called 
all  the  parties  together,  and  stated  the  agree- 
ment as  he  understood  it,  and  they  all  assented 
to  his  statement.    He  testifies: 

"  'I  just  said,  "Oentlemen,  this  agreement 
under  which  Mr.  Roberts  gives  you  $8,000  for 
this  agency  whether  he  secures  it  or  not,  and 


is  to  pay  $500  and  $7,500  when  he  retona 
from  New  Orleans." 

"  'Q.  Do  you  remember  whether  Mr.  Rob- 
erta made  any  declarations  as  to  whether  that 
was  the  way  he  understood  it? 

"  'A.    He  said  it  was  all  right' 

*^he  witness  further  says  that  all  of  the 
men  'walked  out'  and  he  made  his  statement, 
remarking  that  he  and  his  brother  Tom  would 
be  witnesses,  and  that  be  then  left  It  is  to 
be  noted  that  Tom  Bedsole  does  not  recall  this 
circumstance,  and  that  Mr.  Williams,  a  disin- 
terested witness,  as  well  as  Mr.  Roberts,  aays 
that  it  did  not  occur.  Mr.  Williams  come  in 
late,  when  the  negotiations  had  apparently 
reached  a  point  where  the  parties  could  not 
agree.  He  wanted  to  go  home,  but  Roberta 
told  him  to  wait  a  while,  that  he  would  be 
through  soon,  that  he  had  done  all  he  was  go- 
ing to  do;  and  Roberts  and  the  witnesses  then 
went  and  sat  in  a  car.  Mr.  Bedsole  then  call- 
ed Roberts,  and  he  went  to  the  office  and  wrote 
a  check  in  view  of  the  witness,  while  Henry 
Bedsole  went  outside  after  the  car.  No  state- 
ment of  the  agreement  was  made  by  Henry 
Bedsole  in  the  presence  of  the  witness. 

"Fruge  recounts  the  occurrence  practically 
in  the  words  testified  to  by  Bedsole.  L^le* 
goes  more  into  detail,  leading  up  the  final 
statement  by  Henry  Bedsole,  'Me  and  Tom  are 
witnesses,  and  that  is  a  deal.  Regardless  of 
your  getting  the  contract,  yon  are  due  this.* 
He  also  says  that  Roberts  agreed  to  the  state- 
ment The  attitude  of  both  plaintiffs  through- 
out the  negotiations  at  the  Bedsole  garage  i» 
well  illustrated  b/  the  followinf  testimony  of 
Fruge  on  cross-examination: 

"  'Q.  Ton  objected  right  along  that  he 
should  not  go  to  New  Orleana? 

"  'A.  Tes.  His  agreement  was  that  he  pay 
$8,000  for  the  rights  we  had. 

"  'Q.  And  you  wanted  his  $8,000  before  he 
went  to  New  Orleans? 

"  'A.    I  wanted  it  dosed  up.' 

"Mr.  Roberts  insists  that  nothing  was  said 
at  Jthis  meeting  obligating  him  as  a  purchaser, 
but  that  it  was  agreed  throughout  that  the 
$600  check  was  given  for  his  right  to  pnrchaae 
if  he  found  on  bis  visit  to  New  Orleans  that 
he  could  acquire  the  Ford  agency.  He  gives 
practically  the  same  account  of  the  closing  of 
the  deal  testified  to  by  Williams.  He  went  to 
New  Orleans  the  same  night,  and  secured  « 
noncommittal  interview  with  the  Ford  repre- 
sentatives. He  made  a  second  trip,  and  met  « 
positive  refusal.  Further  negotiations  theo 
occurred  between  him  and  the  plaintiffs  which 
it  is  not  necessary  to  recount,  and  subsequently 
the  plaintiffs  themselves  went  to  New  Orleans 
and  secured  the  contract  in  their  own  name. 

"That  plaintiff  Fruge  did  not  understand 
that  he  had  made  a  final  sale  to  the  defendant 
is  indicated  by  a  conversation  between  him  and 
the  witness  Knipht,  at  that  time  a  mechanic 
employed  by  plaintiffs.  He  says  that  Fruge  told 
him,  after  his  return  from  the  Lake  Charles 
meeting,  that  he  believed  the  deal  would  go 
through;  and  about  a  week  later,  after  Rob- 
erts' return  from  New  Orleans,  the  witness 
asked,  'If  the  deal  does  not  go  through,  will 
Mr.  Roberts  lose  his  money?*  and  Fruge  an- 
swered, 'I  don't  know.' 
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"Conddering  the  dieamstance*  of  the  case, 
there  is  not  a  preponderance  of  evidence  fa- 
▼orinK  the  contentions  of  the  plaintiffs.  They 
rely  npon  the  testimony  of  themselves  and 
Henry  Bedsole,  in  attemptinc  to  reconnt  a  long, 
-dialointed  conversation,  interrnpted  many  times, 
and  ending  in  a  scene  which  Tom  Bedsole  can- 
not recall  and  which  Roberts  and  the  witness 
Williams  deny.  They  were  trying  to  dispose 
of  something  which  had  little,  if  any,  value  to 
a  man  who  showed  by  all  his  previous  conduct 
that  he  did  not  propose  to  pay  out  his  money 
for  aadk  property,  and  who  is  evidently  a  bnsi- 
neaa  man  with  fair  ideas  of  value.  In  such  a 
ease,  the  presumptions  are  exceedingly  strong 
that  an  intelligent  man  will  not  make  a  con- 
tract so  evidently  to  his  disadvantage.  This 
presumption,  with  the  positive  and  circumstan- 
tial evidence  in  the  case,  overthrow  the  con- 
tentions of  the  plaintiffs." 

For  the  reasons  assigned,  the  Judgment 
appealed  from  Is  affirmed,  at  the  cost  of 
appellants. 
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No.  24303. 


STATE  ex  rrt.  CITY  OF  BATON  ROUGE 
et  al.  V.  DAY,  Sheriff  and  Tax  Collector 
(POLICE  JURY  OF  EAST  BATON  ROUQE 
PARISH,  Intervener.) 

(Supreme  Cottrt  of  Louisiana.    Jan.  81.  1921.) 

(SyUabiu  by  Editorial  Btaf.) 

Taxation  «=39I3(I)— City  held  entitled  to  half 
of  taxes  colleoted  by  parish  within  corporate 
limits. 
Where  the  police  jury  of  Bast  Baton  Rouge 
parish  adopted  a  budget  to  cover  which  a  gen- 
eral parish-wide  tax  of  two  mills  was  levied 
on  an  property,  as  for  its  general  alimony,  un- 
der the  powers  conferred  for  that  purpose  by 
Act  No.  191  of  1918,  and  thereafter  under  the 
same  authority  levied  a  parish-wide  tax  for 
building  roads  and  bridges  of  a  permanent 
character,  and  tor  general  upkeep  of  roads  in- 
cluded in  its  budget,  utilizing  only  three  of 
the  five  mills  which  it  had  the  power  to  exact, 
the  dty  of  Baton  Rouge  was  entitled  to  one- 
half  of  all  the  texes  collected  within  its  corpo- 
rate limits,  under  Const,  art.  282. 

Appeal  flrom  Twenty-Second  Judldal  Dis- 
trict Court,  Parish  of  East  Baton  Rouge;  H. 
F.  Bmnot,  Judge. 

Proceeding  in  mandamus  by  the  State,  on 
tbe  relation  of  the  City  of  Baton  Rouge  and 
others,  to  compel  Robert  B.  Day,  Sheriff  and 
Tax  Collector,  to  turn  certain  taxes  over  to 
the  dty,  in  which  the  Police  Jury  of  East 
Baton  Rouge  Parish  Intervened.  Judgment 
for  relators,  and  defendants  appeal.  Af- 
firmed. 

John  Fred  Odom,  Dlst.  Atty.,  of  Baton 
Bouge,  for  appellants. 

H.  Payne  Breazeale  and  Jos.  A  Loret,  both 
of  Baton  Rouge,  for  appellees. 
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DAWKINS,  J.  This  Is  a  proceeding  by 
mandamus  to  compel  the  tax  collector  for 
Bast  Baton  Rouge  parish  to  turn  over  to  the 
dty  of  Baton  Rouge  one-half  of  the  proceeds 
of  a  certain  tax  collected  within  the  city 
of  one  mill  on  the  dollar  levied  upon  all  the 
property  In  tbe  parish.  The  contention  of 
tbe  city  is  that  It  is  entitled  to  that-  portion 
of  the  tax  under  article  282  of  the  State  Con- 
stitution. 

The  defenses  are  that  the  petition  discloses 
no  cause  of  action,  and  that  tbe  tax  in  ques- 
tion Is  not  such  as  is  contemplated  by  the  pro- 
vision of  the  Constitution  mentioned. 

The  police  jury  of  the  parish  Intervened 
and  Jolaed  the  defendant  in  resisting  the  de- 
mands of  the  city. 

There  was  Judgment  in  favor  of  the  dty, 
making  the  mandamus  peremptory  against 
tbe  tax  collector  and  police  Jury,  and  tbe  tax 
collector  has  appealed. 

The  Facts. 

Tbe  case  was  submitted  upon  an  agreed 
statement  of  facts,  which  in  substance  was  as 
follows: 

Tbe  police  Jury  adopted  a  budget  for  tbe 
year  1919,  to  cover  which  a  goieral  parish- 
wide  tax  of  two  mills  on  the  dollar  was  levied 
upon  all  property,  as  for  its  general  alimony, 
under  the  i>owers  conferred  tor  that  purpose 
by  Act  No.  191  of  1918,  adopted  as  an  amend- 
ment of  the  Constitution  limiting  the  rate  of 
taxation  to  five  mills.  Thereafter  It  levied, 
a  parish-wide  tax  for  building  roads  and 
bridges  of  a  permanent  character,  in  addi- 
tion to  the  amount  for  general  upkeep  of 
roads,  Induded  in  its  budget,  by  an  ordinance 
which  reads  as  follows: 

"Ordinance. 

"Fixing  the  spedal  parish-wide  road  tax  for 
the  parish  of  East  Baton  Rouge,  state  of  Lou- 
isiana, for  the  year  1919  at  one  (1)  mill  on 
the  dollars  of  the  100  per  cent,  assessed  valu- 
ation for  the  year  1919. 

"Section  1.  Be  it  ordained  by  the  police  Jury 
of  the  parish  of  East  Baton  Rouge,  state  (^ 
Louisiana,  in  regular  session  this  8th  day  of 
July,  1919,  convened:  That  the  rate  of  the 
spedal  parish-wide  road  tax  of  the  parish  of 
East  Baton  Rouge  for  the  year  1919,  be  and 
the  same  is  hereby  fixed  as  one  (1)  mUl  on  the 
doUars  of  tbe  100  per  cent  assessed  valuation 
on  aU  taxable  property  within  the  parish  of 
East  Baton  Rouge  for  the  said  year  1919,  and 
that  said  one  (1)  mill  spedal  parish-wide  road 
tax  be  assessed  and  extended  on  the  1919  tax 
rolls  separately  from  any  other  tax  hereby 
levied  for  said  year." 

The  authority  for  levying  this  last  tax  Is 
likewise  derived  from  this  amendment  of  the 
Constitution,  which  limits  the  i>owers  of  the 
parish  in  that  respect  to  five  mills  on  the 
dollar.  Since  only  two  mills  had  been  utiliz- 
ed, there  remained  three  mills  which  might 
be  used,  if  necessary,  for  general  parochial 
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purposes,  and  one  of  wbicb  was  used  for  the 
tax  In  question.  The  amount  produced  in 
the  dty  of  Baton  Rouge  was  In  excess  of 
919,000,  (xie-haU  of  which  la  claimed  by  the 
dty. 

Opinion. 

The  parish  contends  that  It  Is  only  one-half 
of  the  proceeds  of  the  taxes  levied  for  gen- 
eral purposes  within  the  dty,  such  as  was 
first  Imposed  under  the  budget,  that  was  in- 
tended should  be  paid  orer  to  the  dty  under 
article  282  of  the  Constitution,  and  that  to 
compel  It  to  surrender  the  portion  which  the 
city  now  dalms  will  so  diminish  the  amount 
of  the  fund  as  to  prevent  the  accomplishment 
of  the  purpose  for  which  the  tax  was  levied. 

The  article  in  question  is  as  follows: 

"One-half  of  the  net  amount  of  all  parish 
taxes  and  licecses,  levied  and  collected  within 
the  corporate  limits  of  the  dty  of  Baton  Rouge, 
shall  be  paid  over  for  the  use  of  said  dty,  by 
the  officer  collecting  the  same,  to  the  officer 
charged  with  the  custody  of  the  funds  of  said 
dty." 

As  above  indicated,  the  tax  was  imposed 
by  virtue  of  the  same  authority,  and  to  the 
same  extent,  both  as  to  territory  and  prop- 
erty subject  to  taxation,  as  that  to  cover  the 
budget,  and  we  can  see  nothing  to  distinguish 
it  from  the  latter,  or  to  remove  It  from  the 
category  of  a  parish  tax  of  the  nature  con- 
templated by  the  Constitution.  If  the  sum 
to  be  expended  had  been  budgeted  along  with 
other  items  of  general  expense,  and  the  rate 
of  taxation  therefor  fixed  at  three  instead  of 
two  mills,  we  take  It  that  It  could  not  be 
seriously  contended  that  the  city  would  not 
be  entitled  to  Its  one-half  of  the  entire  three 
mills  collected  within  Its  limits.  Can  the 
parlsti,  by  merely  separating  the  two  and  di- 
recting the  assessor  to  assess  and  the  sherlCt 
to  collect  the  one  mill  specially  for  road  pur- 
poses, relieve  It  of  the  mandatory  duty  im- 
posed by  the  Constitution?     We  think  not. 

No  authority  has  been  cited,  and  we  have 
been  unable  to  find  any,  to  sustain  the  posi- 
tion of  the  parish.  .Our  opinion  is  that,  when 
the  provision  says  "all  parish  taxes,"  it  at 
least  means  all  taxes  levied  under  the  powers 
conferred  by  the  Constitution  for  general 
parochial  purposes. 

For  the  reasons  assigned  the  Judgment  ap- 
pealed from  is  afiSrmed,  at  the  cost  of  the  ap- 
pellant. 

a4S  La-  49») 

No.  23244. 

THOMPSON  V.  THOMPSON. 

(Supreme  Court  of  Louiriana.    Jan.  31,  1021.) 

(SyllaiuB  Iv  Editorial  Staff  J 

I.  Marriage    «=>58 (8)— Petition    held    not   to 
•how  ground  for  annnlllng  a  marriage  fol- 
lowed by  cohabitation. 
▲  petition  by  husband  to  dusolre  the  mar- 
riage on  ground  that  his  consent  was  procured 


by  threat  of  criminal  prosecution  and  bodily 
harm  held  to  state  no  cause  of  notion,  wliprn 
it  alleged  cohabitation  though  alleging  he  lived 
nith  wife  only  three  days,  it  being  also  alleged 
that  husband  consented  to  the  marriage  to 
avoid  prosecation  and  bodily  harm,  as  there 
was  nothing  to  show  necessity  of  cohabitation. 

2.  Marriage  «=»58(8)— Durees  avoided  by  vol- 
untary cohabitation. 
A  marriage  cannot  be  annulled  for  want  of 
free  consent  of  one  of  the  parties  if  they  have 
cohabited  as  husband  and  wife  freely  and  with- 
out constraint.    Rev.  Civ.  Code,  art.  111. 

Appeal  from  Sixth  Judicial  District  Court, 
Parish  of  Ouachita ;  Ben  C  Dawklns,  Judge. 

Action  by  Ernest  Lee  Thompson  against 
Jewell  Oriffln  Thompson.  Front  Judgment 
dlsijiiwlng  suit,  plaintiff  appeals.    Affirmed. 

Dawklns  k  Dawklns,  of  Monroe,  for  appel- 
lant 

Stubbs,  Tbeus,  GrlSham  8c  Thompson,  of 
Monroe^  for  am)ellee. 

O'NIELXi,  J.  PUIntlir  appeals  from  a 
Judgment  dismissing  his  suit  on  an  exception 
of  no  cause  of  action. 

[1]  The  action  ia  to  annul  the  marriage 
between  plaintiff  and  defendant,  on  the 
ground  that  his  consent  was  not  given  free- 
ly but  through  fear  induced  by  threats  of 
criminal  prosecution  and  of  bodily  harm. 
The  petition  would  disclose  a  cause  of  ac- 
tion, were  it  not  for  the  allegation  that 
plaintiff  cohabited  with  defendant  as  his 
wife  after  the  marriage.  He  alleges  that 
he  lived  with  her  only  three  days,  and  that 
his  reason  for  staying  with  her  that  long  was 
that  he  feared  criminal  prosecution  and  bod- 
ily harm.  But  the  only  allegation  of  threats 
of  prosecution  or  of  bodily  harm  is  that  de- 
fendant's father  had  instituted  a  criminal 
prosecution,  before  the  marriage,  and  had 
threatened  that.  If  the  prosecution  failed,  be 
would  take  the  matter  in  hand  and  do  bodily 
harm  to  plaintiff.  It  la  also  alleged  that 
plaintiff  consented  to  the  marriage  in  order 
to  save  himself  from  the  prosecution  and 
threatened  bodily  harm.  Therefore,  as  t&r  as 
the  allegations  of  the  petition  go,  all  that 
plaintiff  had  to  do  to  avoid  the  threatened 
danger  was  to  marry  defendant  For  it  is  not 
alleged  that  any  one  demanded  that  he  should 
consummate  the  marriage,  or  that  any  one 
threatened  to  harm  him  if  herefused  or  neg- 
lected to  cohabit  with  defendant  In  fact, 
he  was  not  harmed  for  quitting  the  matri- 
monial domidle  only  three  days  after  the 
wedding. 

[2]  Plaintiff's  petition  does  not  disclose  a 
cause  of  action.  A  marriage  cannot  be  annulled 
for  want  of  the  free  consent  of  one  of  the 
parties.  If  they  have  cohabited  as  husband 
and  wife  freely  and  without  constraint 
Rev.  Olv.  Code,  art  111;  Boutterie  v.  Demar* 
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est.  126  La.  2T8,  B2  Sonth.  402,  2T  L.  B.  A. 
(N.  &)  805. 

The  judgment  la  afflxmed  at  appeUant'a 
cost 

DAWKUtS,  J.,  recused. 


(1«S  La.  501) 


No.  23076. 


SoocessloB  of  DICKSON. 

(Supreme  Court  of  Louisiana.    Jan.  81,  1921.) 

(Byndbut  by  E&iorM  Bioi.) 

1.  Bastards  ^=9lOI— Ex  parte  Jadgment  plac> 
lag  Illegitimate  daughter  In  possessloa  of  es- 
tate iioM  error. 

An  ex  parte  Judgment  placing  an  illecitl- 
mate  dangliter  of  decedent  in  possession  of  the 
estate,  without  proof  that  she  had  been  either 
legitimated  or  duly  acknowledged  by  decedent 
as  her  father,  held  error,  in  view  of  Cir.  Code, 
arts.  927,  928. 

2.  Appeal  and  error  4=»ISI(2)  —  Legitimate 
heirs  held  "parties  aggrlsved"  by  Judgment 
plaotng  Illegitimate  ohild  In  possession  of  es- 
tate. 

Legitimate  brothers  and  sisters  and  neph- 
ew* and  nieces  of  deceased  heUL  entitled  to  ap- 
peal, as  "parties  aggrierad,"  under  Code  Prac. 
art.  671,  from  an  ex  parte  judgoieut  placing  the 
illegitimate  daughter  of  deceased  in  possession 
of  his  estate, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Vint  and  Second  Series,  Aggriev- 
ed Party.] 

Appeal  from  Second  Judicial  District 
Court,  Parish  of  Bossier;  John  N.  Sandlln, 
Judge. 

In  the  matter  of  the  Succession  of  Henry 
Dldnon,  deceased.  From  an  ex  parte  judg- 
m«it  placing  Maria  Dickson  Mayfleld  in 
the  possession  of  the  estate,  certain  heirs  ap- 
peal.   Judgment  annulled,  without  prejudice. 

Hemdon  ft  Hemdon,  of  Shrev^ort,  for 
appellants. 

Clem  y.  Batdlfl,  at  SbreTep<Hrt,  for  ap- 
pellee. 

CNIELL,  J.  Henry  Dl<^8on  died  Intestate 
on  ttie  18th  of  December,  1917,  leaving  an  es- 
tate consisting  of  both  real  and  personal  prop- 
erty worth  about  ^,S00.  Maria  Dickson  May- 
field,  alleging  that  she  was  the  daughter  and 
only  heir  at  law  of  Henry  Dickson,  obtained 
an  ex  parte  order  or  Judgment  placing  her  in 
possession  of  the  estate.  She  did  not  allege 
or  prore  that  she  was  the  legitimate  daughter 
of  the  deceased,  or  that  she  was  legitimated, 
or  even  that  she  was  the  acknowledged 
daughter  of  the  deceased.  The  evidence  <m 
wtilch  the  Judgment  was  rendered  was  merely 
an  ex  parte  affidavit  of  two  men,  averring  that 
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they  had  been  well  acquainted  with  the  de- 
ceased, Henry  Dickson,  that  Maria  Dickson 
Mayfleld  was  his  daughter  and  only  surviving 
heir,  and  that  the  estate  was  worth  less  than 
$6,000l  Before  rendering  the  Judgment,  the 
district  court  ordered  that  an  Inventory  of 
the  estate  should  be  made,  but  did  not  ap- 
point a  curator  or  an  attorney  to  represent 
absent  heirs.  The  only  parties  to  the  making 
of  the  inventory,  or  parties  present  when  the 
invratory  was  made,  were  the  appraisers,  the 
notary  public,  and  two  disinterested  wit- 
nesses. 

This  appeal  is  from  the  ex  parte  Judgment 
placing  Maria  Dickson  Mayfleld  in  possession 
of  the  estate.  The  order  of  appeal  was  grant- 
ed upon  the  petition  and  affidavit  that  ap- 
pellants were  the  legitimate  brothers  and 
sisters  and  nephews  and  nieces  of  the  de- 
ceased, Henry  Dickson,  and  were  his  sole 
heirs  at  law;  that  one  of  them  was  a  resident 
of  the  state  of  Oklahoma,  another  a  resident 
of  the  state  of  Texas,  and  the  others  residents 
of  'the  parish  of  Bossier,  La.,  where  Henry 
Dickson  had  his  domicile  and  died;  and  that 
appellants  were  aggrieved  by  the  Judgment 
rendered  without  notice  to  them  and  without 
the  appointment  of  a  curator  or  an  attorney 
to  represent  their  interest. 

[1]  In  the  brief  flled  by  counsd  for  appel- 
lee, Maria  Dickson  Mayfleld,  it  Is  admitted 
that  she  is  an  Illegitimate  daughter  of  Henry 
Dickson,  having  been  bom  several  months  be- 
fore the  marriage  of  her  father  and  mother. 
It  Is  said,  in  the  brief,  that  she  was  reared 
and  educated  by  her  parents,  as  their  child, 
and  was  goierally  known  to  be  their  child. 
It  is  not  disputed  that  there  is  neither  alle- 
gation nor  proof  in  the  record  that  Maria 
Dickson  Mayfleld  was  either  legitimated  or 
duly  acknowledged  to  be  the  daughter  of 
Uenry  Dickson.  Without  such  proof,  she 
was  not  entitled  to  a  Judgment  recognizing 
her  as  the  heir  of  Henry  Dickson,  or  sending 
her  into  possession  of  his  estate.,  If  she  had 
proven  that  she  was  the  acknowledged  ot 
natural  child  of  the  deceased,  she  would  have 
been  entitled  to  be  sent  into  possession  of  his 
estate,  under  article  927  of  the  Civil  Code, 
after  having  an  inventory  made  in  the  pres- 
ence of  a  person  appointed  by  the  Judge  to 
defend  the  Interests  of  absent  heirs  of  the 
deceased,  and  upon  her  giving  bond  as  re- 
quired by  article  928  of  the  Civil  Code. 

Pretermitting  the  question  whether  the 
failure  of  the  Judge  to  appoint  an  attorney  or 
a  curator  to  represent  absent  heirs,  <nr  his 
failure  to  require  bond  and  security,  woidd 
be  a  sufficient  cause  for  setting  aside  the 
Judgment  appealed  from,  we  are  of  the  opin- 
ion that  the  Judgment  should  be  set  aside  for 
want  of  proof  that  appellee  was  either  legiti- 
mated or  duly  acknowledged  by  her  father. 

[2]  Although  appellee  did  not  file  a  motion 
to  dismiss  the  appeal,  it  is  suggested  in  her 
attorney's  brief  that  the  appeal  ought  to  be 
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dismissed.  Xo  reason  Is  suggested  for  dis- 
missing the  appeal.  By  article  571  of  the 
Code  of  Practice,  the  right  of  appeal  is  given, 
not  only  to  the  parties  to  the  proceedings  in 
which  the  Judgment  was  rendered,  but  also 
to  third  parties,  upon  their  alleging  and 
making  a  prima  fade  showing  tliat  they  are 
aggriered  by  the  Judgment  See  Lillie  O. 
Taylor  v.  Angellne  Allen  (No.  24209)  »1 
South.  635,  not  yet  officially  reported.  The 
record  does  not  contain  any  contradiction  of 
the  allegation  and  affidarit  of  appellants  that 
they  are  the  legitimate  brothers  and  sisters 
and  nephews  and  nieces  of  the  deceased.  It 
is  not  suggested  that  the  case  should  be  re- 
manded for  proof  of  that  allegation.  For  the 
purpose  of  this  appeal,  we  accept  the  allega- 
tion as  true.  If  it  be  not  true,  Maria  Dick- 
son Mayfleld  will  not  be  prejudiced  by  our  de- 
cree in  this  case. 

The  Judgment  appealed  from  is  annulled, 
without  prejudice  to  the  right  of  appellee, 
M&ria  Dickson  Mayfleld,  to  claim  the  estate 
of  the  deceased,  Henry  Dickson,  npon  proof 
that  she  is  either  the  legitimated  or  the  duly 
acknowledged  daughter  of  the  deceased.  All 
costs  of  this  proceeding  are  to  be  paid  by  ap- 
pellee, Maria  Dickson  Mayfleld. 


(i«  La.  604) 


No.  22910. 


HIGDON   V.  W.   R.   PICKERING   LUMBER 
CO. 

(Supreme  Court  of  Louisiana.    Jan.  31,  1921.) 

(BylUbua  by  Editorial  Staff.) 

1.  Evidenoe  ®=»596( I )— Quantum  of  evidence 
necessary  to  show  how  Are  originated  stated. 

In  action  for  destruction  of  plaintifTa  store 
by  fire  alleged  to  have  originated  from  sparks 
from  defendant's  smokestack,  it  was  incumbent 
on  plaintiff  to  produce  evidence  that  shows  to 
a  legal  certainty  that  fire  originated  in  manner 
alleged  or  such  proof  as  would  preclude  any 
other  reasonable  conclusion  than  that  fire  orig- 
inated from  that  source. 

2.  Negligence  «=3l34(IO)  —  Evidenoe  Insufll- 
clent  to  show  that  flre  originated  from  sparks 
from  smokestack. 

In  action  for  destruction  of  plalntHTs  atore 
by  fire  claimed  to  have  originated  from  sparks 
from  defendant's  smokestack,  evidence  show- 
ing that  another  fire  was  in  progress  prior  to 
fire  complained  of  held  insufficient  to  show 
that  fire  originated  as  alleged. 

3.  Negligence  «s9l2l(4)— In  abseaoo  of  con- 
trary allegation,  presumed  that  tire  originated 
within  building. 

Where  petition  (or  destruction  of  plain- 
tifTs  store  by  fire  claimed  to  have  originated 
from  sparks  from  defendant's  smokestack  al- 
leged that  another  fire  was  in  progress  at 
time  plalntifTs  store  caught  fire,  but  no  alle- 
gation was  made  that  such  fire  started  from 


sparks,  it  would  be  presumed  that  Hre  origi- 
nated within  building. 

4.  Negligence  ®=»2>— Law  relative  to  locomo- 
tive smokestacks   not  applicable  to  statioa- 
ary  smokestacks. 
The  law  with  reference  to  smokestacks  on 
locomotives    having    spark    arresters    has    no 
application  to  smokestacks  of  stationary  form, 
where  they  are  built  and  operated  and  main- 
tained according  to  the  moat  approved  custom 
among  people  engaged  in  the  same  business. 

O'NieU,  J.,  dissenting. 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  Vernon;  John  H.  Boone, 
Judge. 

Action  by  L.  C.  Higdon  against  the  W.  R. 
Pickering  Lumber  Company.  From  a  Judg- 
ment for  defendant,  plaintlfr  appeals.  Af- 
firmed. 

S.  I.  Foster,  of  Leesville,  and  Robert  J. 
O'Neal,  of  De  Rldder,  for  appellant 
W.  W.  Thompson,  of  Leesville,  for  appellee. 

SOIfMBRVILLB,  J.  Plaintlfr  sued  for 
damages  to  his  store  and  its  contents,  which 
were  burned  on  the  afternoon  of  July  6, 
1914.  He  alleged  tliat  the  loss  occurred 
through  the  fault  and  negligence  of  defend- 
ant, which  operated  a  defective  planing  mUI 
which  emitted  sparks,  and  that  the  sparks 
set  Are  to  his  (plaintiff's)  property.  There 
was  Judgment  for  defendant  and  plaintlfr  has 
appealed. 

The  evidence  shows  that  the  defendant 
company  operated  a  sawmill  plant  of  con- 
siderable size  at  Pickering,  Vernon  Parish. 

Plaintlfr  alleged  that  his  loss  amounted 
to  16,418.21,  and  that  It  was  due  to  defend- 
ant's negligence,  in  not  using  a  spark  ar- 
rester on  Its  planer  smokestack,  in  using 
defective  grates  in  its  planer  furnace,  there- 
by making  it  necessary  to  use  a  blower  in  its 
smokestack,  and  that  an  improper  character 
of  fuel  was  used  in  firing,  such  as  was  highly 
productive  of  large  sparks  and  coals  of  flrc, 
that  were  blown  out  of  defendant's  planer 
smokestack  and  carried  by  a  high  wind  to 
plaintiff's  store  building  and  set  It  on  fire. 

Defendant  denied  that  the  flre  originated 
from  sparks  from  its  smokestack,  and  denied 
that  it  was  negligent  in  any  respect  It  ad- 
mitted that  there  was  no  spark  arrester  on 
its  planer  smokestack,  but  denied  that  this 
constituted  negligence. 

[1]  The  allegation  of  plaintiff  being  denied, 
it  is  Incumboit  upon  him  in  order  to  recover 
to  produce  evidence  that  shows  to  a  legnl 
certainty  that  his  store  building  caught  aa 
flre  from  sparks  emanating  from  defaidant's 
planer  smokestack,  or  such  proof  as  would 
preclude  any  other  reasonable  conclusion  than 
that  flre  originated  from  that  source.  The 
evidence  shows  that  the  wind  was  blowing 
considerably  at  the  time  of  the  flre,  but 
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there  is  some  conflict  in  the  evidence  as  to 
the  cllrectl<m  in  which  it  was  Mowing.  The 
trial  court  concluded  from  the  evidence  that 
the  main  direction  of  the  wind  was  from  the 
northeast  towards  the  southwest;  that  Is, 
txom  the  direction  of  the  planer  smokestack 
towards  the  store  building  of  the  plaintUf. 
Doubtless,  as  is  very  frequently  true,  the 
wind  shifted  its  direction  temporarily  at 
times  during  the  fire. 

[2,  3]  There  were  two  fires  burning  at  the 
same  time.  The  first  house  discovered  on  fire 
Avas  that  of  Ferguson,  which  was  a  very  short 
distance  from  plaintiff's  house.  The  evidence 
la  somewhat  conflicting  as  to  how  far  ad- 
vanced the  fire  was  on  the  Ferguson  building 
before  the  plaintUTs  building  caught.  The 
court  is  of  the  opinion  that  the  flre  on  the 
Ferguson  building  was  considerably  ad- 
vanced before  the  HIgdon  building  caught 
The  evidence  shows  that,  after  the  flre  was 
discovered  on  the  Ferguson  bnildlng,  there 
was  considerable  stir  and  excitement  The 
gan  was  fired,  the  money  was  taken  care  of  In 
the  HIgdon  building,  some  parties  started  ofl^ 
to  get  the  hose  In  shape  for  fighting  the  fire. 
Then  it  was  discovered  that  plaintiff's  build- 
ing was  also  on  fire.  Some  of  the  witnesses 
say  that  the  fire  in  the  Ferguson  building 
was  BO  far  advanced  that  the  building  was 
falling  in  before  the  HIgdon  building  was  ob- 
served to  be  on  fire. 

No  one  saw  any  spark  flying  from  defend- 
ant's planer  smokestack  on  the  day  of  the 
flre.  The  material  burned  was  very  thin 
abort  shavings  produced  by  the  planer  mill. 
They  were  doubtless  consumed  as  quickly  as 
they  were  ignited,  and  did  not  make  sparks 
of  any  great  size,  wliicb  might  be  carried  an 
appreciable  distance.  The  smokestack  was 
272  feet  or  some  90  yards  from  plaintiff's 
Btoret  and  it  was  shown  that  Ferguson's 
store  was  on  flre  before  plaintiff's  was  dis- 
covered to  be  on  flre.  Since  it  is  not  charged 
that  Ferguson's  store  caught  on  flre  from  the 
smokestack  at  the  defendant's  planer  mill, 
the  presumption  is  that  the  flre  originated 
from  the  Inside  of  the  building.  Then,  since 
Ferguson's  building  was  much  closer  to  plain- 
tltTs  store  than  was  defendant's  smokestack, 
in  view,  of  the  conflicting  evidence,  it  ap- 
pears more  likely  to  the  court  that  the  plaln- 
tUTs  store  was  set  on  flre  from  sparks  fly- 
ing from  the  burning  Ferguson  building. 
It  Is  no  nntisnal  thing  for  the  wind  to  shift 
from  its  general  dire<:tion  and  blow  strong 
gusts  In  a  different  direction.  It  does  not 
matter  to  the  conrt  on  which  side  the  HIg- 
don building  first  caught  flre;  it  would  have 


been  much  easier  for  It  to  have  been  set  on 
fire  from  the  flre  In  the  Ferguson  buildinc 
than  from  sparks  from  defendant's  planer 
smokestack. 

[4]  Plaintiff  alleged  that  It  was  negligence 
for  defendant  not  to  have  a  spark  arrester 
on  the  top  of  its  planer  smokestack,  which 
allegation  defendant  denied.  This  smoke- 
stack la  98%  feet'  high  from  the  top  of  the 
boilers,  and  110  feet  high  from  the  ground. 
The  evidence  shows  that  It  was  not  custom- 
ary among  sawmill  people  to  place  spark  ar- 
resters on  smokestacks  of  this  height  The 
law  with  reference  to  smokestacks  on  loco- 
motives having  spark  arresters  has  no  ap- 
plication to  smokestacks  of  stationary  form, 
where  they  are  built  and  operated  and  main- 
tained according  to  the  most  approved  cus- 
tom among  people  engaged  in  the  same  busi- 
ness. In  the  present  case,  the  defendant  com- 
pany and  the  Insurance  companies  who  car- 
ried Its  insurance  were. the  parties  with  the 
greatest  Interest  at  stake.  The  defendant 
company  doubtless  had  much  valuable  prop- 
erty in  closer  proximity  to  tills  smokestack 
than  was  the  plaintiff's  store.  From  its 
own  experience,  and  tbe  experience  of  those 
familiar  with  the  sawmill  business  In  its  em- 
ploy, the  planer  smokestack  was  regarded  as 
safe,  from  a  fire  standpoint,  without  any 
spark  arrester  on  it  Smokestacks  of  this 
height  without  spark  arresters,  it  appears 
from  the  evidence,  are  in  common  nse  all  over 
the  country  where  there  are  sawmills,  and 
they  are  everywhere  regarded  as  safe  as 
regards  the  setting  of  fire,  and  are  every- 
where accepted  as  such  by  the  insurance  com- 
panies. In  the  case  of  Travis  v.  K.  C.  S.  Ry. 
Co.,  121  La.  885,  .46  South.  909,  it  is  said: 

"Railroads  which  use  appliances  of  a  kind 
in  common  nse  are  not  guilty  of  neBligence. 
The  rule  is  that,  where  the  employer  does  what 
is  commonly  and  generally  done  by  persons  or 
corporations  in  the  same  general  line  of  busi- 
ness, he  is  not  guilty  of  actionable  negligence." 

While  the  court  was  in  that  case  discuss- 
ing the  question  as  to  whether  or  not  a  rail- 
road company  Is  bound  to  light  its  yards  by 
electricity,  the  principle  there  laid  down 
seems  to  be  dearly  applicable  here. 

The  court  has  reached  the  conclusion  from 
the  evidence  that  plaintiff  has  not  shown 
to  a  sufficient  legal  certainty  that  the  flre  that 
destroyed  plaintiff's  property  originated  from 
sparks  from  defendant's  planer  smokestack. 

The  judgment  appealed  from  is  affirmed. 

(yNIBLL,  J„  dlaseota. 
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No.  23108. 


BROOKS  fc  CLARK,  Limited,  v.  BROUS- 
SARD  et  ai. 

(Supreme  Court  of  Louisiana.    Jan.  SI,  1921.) 

(Byttabua  by  Editorial  Btaff.) 

1.  Mortgages  «=»497(l)— DIsmlMal  of  forodo- 
SBre  proceedings  before  sale  did  not  destroy 
rights  of  purchaser  of  mortgage. 

Where  foreclosure  proceedings  were  dis- 
missed before  sale  of  the  property  by  mort- 
gagee by  formal  motion  in  which  it  was  al- 
leged that  one  B.  had  paid  the  mortgagee  there- 
for a  certain  sum,  and  that  the  mortgagee  had 
"transferred  said  mortgage  notes  to  the  said" 
B.  and  "had  also  subrogated  the  said"  B.  to  all 
the  rights  and  actions  that  the  mortgagee  had 
in  and  under  the  mortgage,  B.'s  rights  in  the 
mortgage  were  not  lost  by  the  judgment  or  or- 
der dismissing  the  executory  process. 

2.  Homestead  i^=>l76  — First  mortgagee,  al- 
though having  homestead  waiver,  to  be  paid 
from  surplus  before  encroaeliing  on  the  $2,- 
000  exemption. 

Where  a  homesteader  has,  with  his  wife's 
consent,  formally  waived  his  homestead  exemp- 
tion in  favor  of  a  mortgagee,  and  the  home- 
stead property  Is  sold  for  an  amount  exceed- 
ing f2,000  by  a  sum  which  is  not  sufficient  to 
pay  the  mortgagee  and  the  claims  of  a  subse- 
quent Judgment  creditor,  not  having  such  a 
waiver,  the  homesteader  may  require  that  the 
surplus  be  first  applied  to  the  payment  of  the 
mortgagee,  and  the  other  creditor  may  not  re- 
quire the  mortgagee  to  be  paid  from  the  $2,000 
constituting  the  homestead  before  encroaching 
upon  the  surplus,  in  view  of  Const,  arts.  244- 
246. 

3.  Exemptions  «=>40,  42— i-iousehold  furniture 
and  wearing  apparel  exempt  In  addition  to 
homestead. 

The  value  of  a  homesteader's  wearing  ap- 
parel and  furniture  and  that  of  his  family, 
amounting  to  $160,  held  exempt  under  Code 
Froc.  art.  644,  in  addition  to  the  $2,000  home- 
stead allowed  by  Const  arts.  244,  240. 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia ;  William  Campbell, 
Judge. 

Action  by  Brooka  &  Clark,  Limited,  against 
Mayo  Broussard,  and  another.  From  the 
judgment  defendants  appeal,  and  plaintiff  an- 
swers, praying  that  the  Judgment  be  amend- 
ed. Judgment  annulled  and  set  aside,  and 
decree  rendered  for  defendants. 

Philip  &  Pugh  and  Gremillion  &  Smith,  all 
of  Crowley,  for  appellants. 

Smith  &  Carmouche,  of  Crowley,  for  ap- 
pellee. 

DAWECINS,  J.  Lessln  Broussard  was  the 
owner  of  a  tract  of  land  and  appurtenances 
consisting  of  80  acres,  farming  Implements, 
live  stock,  household  goods,  etc.,   attached 


thereto.  On  March  1,  1012,  he  executed  in 
favor  of  A.  C.  Lormand  a  mortgage  upon 
said  property  to  secure  two  certain  notes  of 
same  date  bnlng  for  $200  and  $225,  and  due 
January  1,  1913,  and  January  1,  1914,  i«- 
spectively,  each  bearing  8  per  cent,  per  an- 
num Interest  from  date,  and  providing  for  the 
payment  of  10  per  cent,  attorney's  fees,  etc., 
which  snid  notes  were  secured  by  mortgage 
upon  said  property  and  contained  a  homestead 
waiver  duly  executed  by  Broussard  and  his 
wife. 

Subsequently  thereto  Lormand  instituted 
foreclosure  proceedings  on  said  notes  and 
mortgage,  but  before  the  property  was  sold 
the  suit  was  dismissed  by  the  plaintiff  by 
formal  motion  in  which  it  was  alleged  that 
one  Morris  Breaux  had  paid  Loimand  there- 
for $546.25,  and  that  the  latter  had  "trans- 
ferred said  mortgage  notes  to  the  said  Mor- 
ris Breaux,  and  had  also  subrogated  the  said 
Slorrls  Breaux  to  all  rights  and  actions  that 
the  owner  of  said  mortgage  notes,  A.  C. 
Lormand,  the  original  mortgagee,  had  In  and 
under  the  special  mortgage,  act  No.  36197  of 
the  Mortgage  Records  of  Acadia  Parish, 
La.    •    •    •" 

In  July,  1913,  plaintiff,  Brooks  Ic  Clark, 
Ltd.,  obtained  and  recorded  in  the  mortgage 
records  of  said  parish,  a  Judgment  against 
the  said  Broussard  for  $356.81. 

On  November  10,  1917,  Lessln  Broussard 
was  adjudged  a  banknipt  In  the  federal 
court,  and  at  the  time  the  amotmt  due  plain- 
tiff, with  Interest  and  costs,  was  $525.  Brous- 
sard claimed  as  his  homestead  and  had  set 
apart  to  him  as  such  by  the  federal  court  the 
said  land,  household  goods  and  fumitnre  to 
the  value  of  $160,  a  wagon  valued  at  $20, 
farm  machinery  valued  at  $30,  two  horses, 
one  mule,  and  sixteen  head  of  hogs  raluM  at 
$188  (it  being  admitted  ifi  this  case  ttmt  the 
old  mule  is  worthless). 

Thereafter  plaintiff  issued  execution  on 
its  Judgment  In  the  state  cotvt  and  seized 
and  sold  the  real  estate,  wUch  brought  $2,- 
368.  Breaux  intervened  and  claimed  a  pref- 
erence on  his  mortgage  notes  and  homestead 
waiver;  and  Lessln  Broussard  likewise  in- 
tervened and  asserted  hla  iiomestead  exemp- 
tion on  the  proceeds  to  the  extent  of  $2,000. 

There  was  Judgment  below  as  follows: 

(1)  In  favor  of  Breaux  for  the  amount  of 
the  two  notes,  Interest,  attorney's  fees,  and 
costs  to  be  paid  out  of  the  $2,000  in  the  hands 
of  the  sheriff  claimed  by  Broussard  as  his 
homestead. 

(2)  In  favor  of  Lessln  Broussard  recog^ 
nizlng  his  homestead  claim  to  the  extent  of 
$2,000,  less  the  amount  to  be  paid  the  said 
Breaux  and  less  the  value  of  the  personal 
property  (except  household  furniture  valued 
at  $160  with  which  he  was  not  charged) 
amounting  to  $230  and  taxes  of  $20.34. 


3 For  other  case*  see  tam»  topic  and  KKY-NUMnSK  to  all  Kej-Numbered  Dlsesis  aixl  Indcxea 
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The  balance  was 
plain  tin. 

Both  Breaux  and  Brouasard  have  appealed, 
and  plaintiff  has  answered,  praying  that  the 
judgment  be  amended  by  charging  the  home- 
steader with  the  $160  of  furniture  and  wear- 
ing apparel,  to  be  deducted  from  the  funds 
claimed  as  exempt 

Opinion. 

[1]  The  facts  are  not  disputed,  and,  while 
plaintiff  has  attacked  the  claim  of  Breaux  on 
the  ground  that  his  mortgage  rights  had  been 
lost  by  the  Judgment  or  order  dismissing  the 
execution  process  sued  out  by  Lormand,  the 
record  clearly  discloses  that  the  mortgage 
and  notes  were  transferred  to  Breaux  with 
full  subrogation  of  all  rights  and  actions 
thereunder.  No  authority  has  been  cited, 
and  we  know  of  none,  to  sustain  the  proposi- 
tion that  a  proceeding  via  executiva  dismiss- 
ed under  such  drcumstances.  in  which  a 
third  person  has  purchased  Qie  notes  and 
acquired  the  mortgage,  apparently  for  the 
accommodation  of  the  debtor,  can  be  said  to 
be  res  Judicata,  or  to  destroy  the  rights  of 
the  header  upon  the  property.    '>. 

The  sole  remaining  questions  are: 

(1)  Where  a  homesteader  has,  with  the 
consent  of  his  wife,   formally   waived  his 
rights  as  such  to  a  particular  creditor,  and 
the  property  is  sold  and  the  fund  is  In  excess 
of  $2,000,  but  the  excess  is  not  sufficient  to 
pay  the  creditor  with  a  waiver  and  the  claims 
of  another  Judgment  creditor,  has  the  home- 
steader the  right  to  require  that  the  surplus 
be  first  applied  to  the  payment  of  the  pre-  j 
ferred  creditor,  to  the  prejudice  of  the  Junior  i 
mortgagee,  or  must  the  amount  paid  to  the  | 
creditor  holding  the  waiver  be  deducted  from 
the  $2,000  constituting  the  homestead? 

(2)  Is  the  value  of  tihe*  homesteader's 
wearing  apparel  nnd  furniture  and  that  of 
his  family  included  in  the  homestead  so  as 
to  require  Us  deduction  from  the  $2,000,  or 
la  it  exempt  under  Code  of  Practice,  art.  844, 
In  addition  to  the  homestead  allowed  by  the 
Constitution? 

[<]  It  Is  well  to  note  that  both  the  credi- 
tor with  the  homestead  waiver  and  the  home- 
steader insisted  and  are  stUl  lasisting  that 
the  former  has  the  right  to  apply  and  should 
apply  the  surplus  of  the  proceeds  of  the 
property  above  $2,000  to  the  payment  of  his 
6«bt  before  encroaching  upon  the  sum  allow- 
ed by  the  Constltntlon  as  a  homestead,  and 
wtaidi  had  been  waived  as  to  this  creditor 
alone.  Notwithstanding  this  creditor,  under 
the  judgment  of  the  lower  court,  receives,  by 
preference,  all  of  his  claim,  both  he  and  the 
homesteader  have  appealed ;  so  that  there  Is 
DO  dispute  or  controversy  between  them,  and 
both  are  reidsting  the  contention  of  the  plain- 
tiff. 

Succinctly  stated,  the  question  involved  is: 
Has  a  judldal  mortgagee  without  a  waiver 


the  right  to  require  that 
a  prior  mortgage  creditor,  with  waiver,  shall 
be  paid  out  of  the  homestead  fund  of  $2,000 
before  encroaching  upon  the  surplus ;  in  oth- 
er words,  to  require  a  prior  discussion  by  the 
superior  Uenhcdder  of  the  fund  which  is  ex- 
empt as  to  the  plaintiff? 

The  claims  of  both  creditors  rested  upon 
the  entire  property,  consisting  of  SO  acres, 
and  which  could  not  have  been  sold  as  to 
the  claim  of  the  plaintiff  but  for  the  fact  that 
It  brought  more  than  $2,000. 

Article  244  of  the  Constitution  provides: 

"There  shall  be  exempt  from  seiznre  and 
sale  by  any  process  whatever,  except  aa  here- 
in provided,  and  without  registration,  the  home- 
stead, bona  fide,  *  *  *  to  the  value  of  two 
thousand  doUars. 

"Provided,  that  in  case  the  homestead  ex- 
ceeds two  thousand  doUars  In  value,  the  benefi- 
ciary shall  be  entitled  to  that  amount  in  case  a 
sale  of  the  homestead  under  any  legal  process 
realises  more  than  that  sum." 

Artlde  24S  mentions  the  particular  debts 
as  against  which  the  homestead  is  not  ex- 
empt, and  article  246  reads: 

"The  right  to  sell  any  property  that  is  ex- 
empt as  a  homestead  shall  be  preserved;  but 
no  sale  shall  destroy  or  impair  any  rights  of 
creditors  thereon.  Any  person  entitled  to  a  • 
homestead  may  waive  the  same, ,  by  signing 
with  hia  wife,  if  she  be  not  separated  a  mensa 
et  thoro,  and  having  recorded  in  the  Mortgage 
Record  of  his  parish,  a  written  waiver  of  the 
same,  in  whole  or  In  part.  Such  waiver  may  be 
either  general  or  special,  and  shall  have  eifect 
from  the  time  ot  recording." 

The  article  last  quoted  gives  the  home- 
steader the  right,  when  Joined  therein  by  his 
wife,  to  waive  in  writing  said  exemption  gen- 
erally tor  the  benefit  of  all  his  creditors  and 
as  to  all  debts,  or  to  waive  It  as  to  a  particu- 
lar creditor  or  debt  alone.  If  It  be  as  to  a 
particular  creditor,  any  claim  which  he  may 
hold  may  be  asserted  against  the  exempt 
property ;  or.  If  it  be  as  to  a  particular  debt, 
that  debt  alone  can  be  enforced  against  the 
homestead.  As  to  all  other  creditors  and 
debts,  the  situation  stands  Just  as  if  no  waiv- 
er had  taken  place.  Hence,  when  the  home- 
stead is  sold  at  the  Instance  of  ooe  holding 
a  waiver,  the  proceeds  must  be  applied  to 
the  extent  of  the  whole,  if  necessary,  to  satis- 
fy the  debt,  and  regardless  of  wliether  or 
not  it  brings  $2,000;  but,  if  the  sale  be 
sought  by  one  Without  a  waiver.  It  cannot 
take  place  unless  the  property  bring  more 
than  the  exemption,  and  the  debtor  has  the 
right,  in  the  latter  event,  to  dalm  the  pro- 
ceeds to  the  extent  of  $2,000.  If  it  bring 
more  than  that  amount  at  the  instance  of 
one  having  both  a  waiver  and  a  first  mort- 
gage, the  whole,  if  necessary,  must  be  applied 
to  the  payment  of  his  debt,  to  the  exclusion 
of  Junior  mortgagees  without  a  waiver.  Or, 
if  the  senior  mortgage  holder,  without  a 
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waiver,  piroTOke  the  sale,  a  Junior  mortgagee, 
with  a  waiver,  may  dalm  by  preference  the 
exempt  fund  or  bo  much  thereof  as  may  be 
necessary  to  satisfy  his  debt  Glen  v.  Bres- 
nan,  Gueydan  Rice  Mills,  Intervener,  123  La. 
1014,  49  South.  690.  Therefore  the  waiver  la 
for  the  exclusive  benefit  of  the  creditor  In 
whose  favor  It  Is  given.  To  hold  that  one 
without  such  relinquishment  can  require  the 
creditor  with  It,  and  enjoying  superior  right 
also  because  of  his  prior  mortgage  to  discuss 
the  homestead  or  Its  proceeds  before  looking 
to  the  surplus,  would  be  to  give  such  Inferior 
lienor  the  benefit  of  the  waiver.  In  spite  of 
the  authorized  limitation  of  the  Constitution 
and  the  expressed  will  of  the  homesteader 
that  It  should  be  limited  in  its  effects  to  the 
debt  or  creditor  in  whose  favor  It  was  given. 
To  Illustrate,  If  the  waiver  did  not  exist,  the 
senior  lienor  would  consume  the  whole  of 
the  surplus,  if  necessary  In  satisfying  his 
claim,  and  the  junior  creditor  would  take 
nothing;  whereas,  If  the  homestead  in  con- 
sequence of  a  waiver  had  to  be  discussed,  and 
there  were  sufflelent  surpltis  to  pay  the  first 
In  rank.  It  would  be  the  inferior  mortgagee 
who  would  really  benefit  thereby. 

It  may  be  argued  that  to  permit  the  credi- 
tor with  a  waiver  to  exhaust  the  surplus 
property  or  Its  proceeds  before  going  against 
the  homestead,  regardless  of  the  amount  of 
the  debt,  would  enable  the  debtor  to  claim 
bis  exemption  In  property  worth  thousands 
of  dollars.  Just  so  he  made  the  preference 
obligation  large  enough  to  consume  the  sur- 
plus. The  answer  is  that  this  would  be  true 
only  If  that  Indebtedness  as  a  whole  primed 
the  claims  of  other  creditors.  Glen  v.  Bres- 
nan,  supra.  The  situation  would  be  no  worse 
than  if  the  debtor,  vrtth  a  large  number  of 
creditors,  had  sold  for  cash  other  valuable 
property,  paid  a  particular  creditor,  and  then 
claimed  his  homestead  In  what  remained  of 
such  a  nature  and  value  as  to  be  clearly  ex- 
empt (subject  in  either  Instance,  of  course, 
to  the  remedies  afforded  by  the  bankruptcy 
law). 

"It  has  been  considered  that  a  creditor  of  the 
homesteader  has  no  right,  aa  against  the  latter, 
to  insist  that  an  incumbrance  covering  the 
homestead  and  other  property  shall  be  enforced 
principally  against  the  homestead,  bat,  on  the 
other  hand,  the  hwnesteader  may  usist  that 
the  other  property  be  first  sold,  and  that  if. 


when  the  entire  property  ia  sold  under  sndi  an 
iocnmbrance,  there  is  a  surplns,  after' paying 
the  amount  dne,  the  homesteader  may  receive 
out  of  such  surplus  the  amount  of  the  home- 
stead exemption  free  from  the  clalma  of  other 
creditors."  A.  &  E.  Ency.  of  Law  (2d.  Ed.) 
vol.  16,  pi.  <J92. 

See,  also,  21  Cyc.  p.  616,  verbo  Homesteads; 
Century  Wg.  vol.  26,  verbo  Homesteads,  { 
343;  Dec.  Dig.  vol.  10,  Homesteads,  $|  175, 
176. 

It  follows  that  the  plaintiff  in  this  case 
has  no  right  to  compel  the  payment  of 
Breaux'B  debt  entirely  out  of  the  $2,000  home- 
stead fund.  The  amount  of  the  latter's  debt 
should  be  first  paid  out  of  the  whole  fund  or 
net  proceeds  of  the  property.  Broussard 
should  be  credited  with  the  $2,000  exemp- 
tion allowed  by  the  Constitution,  and  charged 
with  the  value  of  the  personal  property 
which  falls  vrithin  the  exemption  of  the  Con- 
stitution, and  the  surplus,  if  any,  should  go 
to  the  plaintiff. 

[3]  As  to  the  Item  of  1150.00  representing 
the  value  of  household  furniture  and  wear- 
ing apparel,  with  which  the  lower  court  re- 
fused to  charge  the  homesteader,  we  think 
it  is  exempt  under  the  provisions  of  article 
644  of  the  Code  of  Practice,  In  addition  to 
the  homestead  allowed  by  the  (3onstitudon, 
Jnst  as  the  wages  of  a  laborer  or  the  tools 
and  instruments  with  which  the  debtor 
makes  his  living  are  exempt  from  seizure  re- 
gardless of  value  or  amount  See  article  644, 
Garland's  Code,  and  authorities  cited  there- 
under. 

For  the  reasons  assigned,  the  Judgment 
appealed  from  is  annulled  and  set  aside,  and 
it  is  now  ordered  and  decreed  that  the  claim 
of  Morris  Breaux  in  the  sum  of  |425,  with 
8  per  cent  per  annum  Interest  from  January 
1,  1918,  and  10  per  cent,  additional  on  princi- 
pal and  interest  as  attorney's  fees,  with  costs 
accrued  therein,  be  first  paid  out  of  the  net 
proceeds  of  the  property  sold  in  this  case, 
that  the  homestead  of  Lessln  Broussard  to 
the  extent  of  $2,000,  less  the  sum  of  $254.34. 
value  of  movable  property  retained  by  hlin, 
be  recognized  and  sustained,  and  that  the 
balance,  if  any,  after  the  i>ayment  of  all  costs, 
be  paid  over  to  plaintiff. 

O'NIBLL^  J„  concurs  In  tbc  decres. 
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0«  La.  817)  Show  cause  why  they  should  not  be  punished 

No.  24310.  for  contempt    Respondent  judge  directed  to 

set  aside  an  order  of  Injunction,  whereupon 

respondents  will  st^nd  acquitted  of  contempt. 

See,  also,  85  South.  205 ;  86  South.  718. 


BARROW  V.  DUPLANTI8  at  aL 
In  re  BARROW. 


(Supreme  Court  of  Louisiana.    Dec.  11,  1920. 
B^ehearinc  Denied  Jan.  31,  1021.) 

(SyUabut  5v  Bditorial  Btaff.) 

I.  Injunotion  $=3l83— Where  a  suspensive  ap- 
peal from  an  order  dissolving  an  Injunction 
was  denied  and  mandamas  Issued  to  oompsl 
grant  of  appeal,  the  Injunction  was  rain- 
stated. 

Where  defendants  obtained  an  order  for 
dissolution  of  trial  court's  injunction  on  bond, 
from  which  order  a  suspensive  appeal  by  the 
plaintiff  was  refused,  but  on  his  application  a 
peremptory  writ  of  mandamus  to  compel  the 
granting  of  it  was  made  by  the  Supreme  Court, 
the  effect  was  to  reinstate  the  injunction  and 
invest  it  with  a  character  of  an  order  of  this 
court. 

i.  Injonction  «s>230( I)— Allegations  enlarging 
pleadings  In  Injunction  case  not  considered 
in  oontehipt  proceedings. 
In  a  contempt  proceeding  against  the  judge 
and    another,    whether    a    second    injunction 
dashes   with  the  first  must  be  decided  from 
comparing  them,  and  whatever  allegations  in 
the  petition  to  tills  court  tend  to  amplify  or  en- 
large the  proceedings  upon  which  the  injunc- 
tions were  predicated,  or  to  extend  the  scope 
of  either  injunction,  must  be  disregarded,  while 
partnership  articles  made  a  part  of  the  petition 
upon  which  the  Injimction  said  to  have  been 
violated   was  granted  must  be  considered. 

S.  Injunction  «=»8— Second  Injunction  held  a 
violation  of  the  first. 
A  -second  injunction,  preventing  a  manager 
appointed  by  the  administrator  of  a  decedent 
in  accordance  with  the  partnership  agreement 
from  shipping  manufactured  sngar  to  market, 
held  an  unwarranted  interference  with  his  con- 
duct and  in  violation  of  a  former  injunction, 
preventing  such  administrator  from  interfering 
with  his  operations. 

4.  Injunotion  4=>232,  233— Where  parties  vio- 
lating Injonction  acted  in  good  faith  costs 
only  should  be  imposed. 
Where  respondents  strongly  and  in  all  sin- 
cerity insist  that  a  second  injunction  was  not 
fai  violation  of  the  first,  and  disclaim  having  in- 
tended to  act  in  contravention  of  or  disregard 
the  court's  order,  held,  that  the  case  was  not 
one  for  infliction  of  punishment  as  for  con- 
tempt, but  since  the  order  was  violated  the  re- 
spondents should  pay  the  costs. 

Action  by  Bobert  RufBn  Barrow  against 
Caliste  A.  Duplantis  and  others.  In  the  mat- 
ter of  plaintilTB  appUcBtion  for  writs  of  cer- 
tiorari, prohibition,  and  mandamus.  Rule  to 
Callste  A.  Duplantis,  individually,  and  as 
administrator  of  the  succession  of  Henry 
Clay  Duplantis,  deceased,  and  to  U<xa.  H.  M. 
WalUs,  Jr.;  Judge  of  the  District  Court,  to 


Harris  Gagne,  of  Houma,  for  applicant 
CaiUouet  &  Oalllouet,  of  Thlbodaux,  for  O. 
A.  Duplantis. 

PROVOSTT,  J.  In  this  matter  the  Hon. 
H.  M.  Wallis,  Jr.,  judge  of  the  Twentieth 
judicial  district  court  in  and  for  the  parish 
of  Terrebonne,  and  Callste  A.  Duplantis,  In- 
dividually and  as  administrator  of  the  suc- 
cession of  Henry  Clay  Duplantis,  deceased, 
have  been  ruled  by  this  court  to  show  cause 
why  they  should  not  be  punished  for  con- 
tempt for  violation  of  an  (»rder  of  this  court. 

The  recital  of  the  matter,  beginning  at  the 
beginning,  ts  that  the  complainant,  Robert 
Ruffln  Barrow,  and  the  late  Henry  Clay  Du- 
plantis, of  whose  succession  the  respondent 
Callste  A.  Duplantis  is  administrator,  entered 
Into  a  partnership  (quoting  from  the  articles 
of  partnership)  "for  the  purpose  of  cultivat- 
ing in  sugar  cane,  com  and  other  products 
of  the  country  the  Myrtle  Grove  plantation 
of  the  said  Barrow." 

The  articles  of  partnership  provided  that — 

"The  name  and  style  of  said  firm  shall  be 
Barrow  &  Duplantis,  in  which  name  all  the 
business  of  said  plantation  shall  be  carried  on 
and  contracted. 

"That  the  said  Duplantis  shall  exercise  and 
maintain  a  general  and  strict  superintendence 
ovpr  the  plantation  operations  and  shall  devot; 
his  best  energies  and  skill  and  devote  ezciusivf 
time  to  their  successful  prosecutions.    •    •    • 

"The  crops  of  sngar  and  molasses  when 
made  shall  be  equally  divided  between  the  par- 
ties on  the  plantation,  should  they  see  proper 
to  do  ao,  and  each  partner,  in  case  of  division 
of  the  crops,  shall  be  free  and  at  liberty  to 
ship  said  crops  to  whosoever  he  pleases,  pro- 
vided there  are  no  joint  notes  or  obligations  to 
be  met;  all  losses  should  be  borne  equally  by 
the  parties. 

"All  buildings,  repairs,  and  improvements 
made  on  or  for  said  Myrtle  Grove  plantation 
and  machinery  added  during  the  term  of  said 
partnership  shall  be  made  at  the  cost  and  ex- 
pense of  the  partnership,  each  partner  paying 
half,  and  the  same  to  remain  the  property  of 
said  plantation  at  the  expiration  of  the  part- 
nership free  of  cost  or  expense  to  said  Barrow, 
unless  otherwise  agreed  in  writing. 

"In  case  of  death  of  either  partner  the  part- 
nership shall  continne  to  the  expiration  of  its 
full  term,  unless  sooner  diss(rived  by  mutual 
consent  between  the  heirs  of  the  deceased  part- 
ner and  the  surviving  partner.  lo  case  of 
death  of  said  Duplantis,  his  heirs  and  legal 
representatives  shall  furnish  a  man  to  take  his 
place,  subject  to  Barrow's  approval,  the  heirs 
or  legal  representatives  of  said  Duplantis  being 
bound  to  pay  the  wages  or  services  of  said 
manager,  and  the  said  Barrow  agrees  and 
binds  himself  to  continne  the  partnership  to  Itt* 
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full  trrm  with  the  said  manager  ri>  selected  to 
replace  Mid  Dnplantla.    •    •    • 

"The  said  Duplantis  shall  keep  a  faithful 
account   of   the  plantation   expenses." 

The  partnership  was  continued  for  many 
years  by  repeated  renewals,  on  extensions, 
and,  Duplantis  having  died,  was  continued 
with  his  heirs;  and  the  latter  fnmished  a 
man  to  take  the  place  of  their  deceased  fa- 
ther In  accordance  with  the  terms  of  the  ar^ 
tides  of  partnership.  By  the  terms  of  the  last 
renewal  the  partnership  was  to  expire  at  the 
end  of  the  year  1020. 

In  January  of  that  year  Barrow  filed  a  suit 
asking  that  the  partnership  be  dissolved  and 
Its  afTalrs  settled,  and  that  he  be  appointed 
liquidator  to  effect  a  settlement,  and  to  con- 
duct meantime  the  affairs  of  the  partnership. 
In  the  petition  In  said  suit,  after  alleging  the 
facts  hereinabove  stated,  and  that  Callste  A. 
Duplantis,  a  son  and  one  of  the  heirs  of  the 
deceased  partner,  had  been  apiralnted  admln- 
istiator  of  the  succession  of  the  said  deceas- 
ed partner,  be  alleged,  further  as  follows: 

"XI.  Petitioner  shows  that  in  approving  the 
said  manager  be  did  so  under  the  impression 
that  the  said  manager  was  appointea  as  the 
representative  of  the  partnership  in  accordance 
with  the  plain  terms  and  meaning  of  the  said 
article  14. 

"XII.  That  he  remained  under  this  impres- 
sion until  January  16,  1920,  when  the  said  Dil- 
lard  informed  petitioner  that  he  had  been  em- 
ployed by  the  said  Caliste  A.  Duplantis,  ad- 
ministrator, as  the  personal  representative  of 
the  heirs  of  the  late  H.  C.  Duplantis,  that  he 
had  been  required  by  the  said  Caliste  A.  Du- 
plantis to  sign  a  written  agreement  of  employ- 
ment by  which  he  was  to  take  orders  from  the 
said  administrator  or  the  heirs  of  Duplantis, 
and  that  he  was  to  be  subject  to  discharge  by 
them. 

"XIII.  Petitioner  shows  that  he  cannot  con- 
sent to  any  such  interpretation  of  article  14  of 
said  articles  of  copartnership;  that  by  said 
article  he  agreed  to  conduct  the  partnersliip, 
after  the  death  of  the  said  Duplantis,  with  the 
said  manager  enjoying  the  same  authority  that 
bad  been  exercised  by  the  late  H.  C.  Duplantis. 

"Xiy.  That  the  Idea  of  the  manager  being 
the  personal  representative  of  one  party  of 
the  partnership  to  the  negation  of  the  other 
is  intolerable,  and  makes  a  continuation  of  the 
partnership  impossible. 

"XV.  Petitioner  shows  that  the  intent  of 
article  14  of  said  articles  of  partnership  is 
that  the  manager  once  selected'by  the  heirs  of 
H.  C.  Duplantis,  and  approved  by  your  peti- 
tioner, then  takes  the  place  in  the  copartnership 
lately  held  by  the  said  H.  O.  Duplantis,  and 
with  him  your  petitioner  is  to  continue  the 
partnership  until  the  end  of  its  terms. 

"XVI.  Petitioner  shows  that  the  said  Caliste 
A.  Duplantis,  administrator,  is  a  storekeeper, 
operating  a  general  country  store  just  below  tha 
lower  line  of  the  Myrtle  Grove  plantation. 

"XVII.  That  be  sells  to  the  hands  of  the 
plantation  on  terms  of  credit. 

"XVm.  That  he  had  been  In  the  habit  of 
paying  off  the  hands  at  his  store,  and  deducting 


from  their  wages  due  by  the  plantation  the 
amounts  he  claimed  due  htm  by  them. 

"XIX.  That  the  hands  frequently  complain 
that  they  do  not  owe  the  aecovnts  so  deducted 
by  him  from  their  wages. 

"XX.  That  the  partnership  has  no  interest 
in  the  said  store  nor  control  over  it,  but  the 
iU  humor  of  the  customer  is  made  to  react 
and  demoralize  the  labor  of  the  plantation. 

"XXI.  That  it  is  necessary  that  the  manager 
pay  off  the  said  laborers  in  order  to  properly 
control  and  direct  them,  and  that  the  laborers 
be  permitted  to  spend  their  money  and  pay 
their  debts  as  they  please. 

"XXII.  That  unless  the  manager  does  this, 
he  impairs  his  influence  with  his  hands,  and 
their  efficiency  is  correspondingly  reduced. 

"XXm.  Petitioner  shows  that  he  notified  the 
said  manager  that  he  must  pay  off  the  hands 
on  the  plantation  and  not  at  the  store  of  Mr. 
C.  A.  Duplantis,  and  that  he  must  pay  them  off 
himself. 

"XXiy.  Petitioner  shows  that  the  said  man- 
ager informed  him  that  when  he  conveyed  to 
Mr.  Caliste  A.  Duplantis  these  instructions  of 
petitioner,  that  the  said  Duplantis  insisted  that 
said  manager  must  do  no  such  thing,  and  that 
if  he  did  the  heirs  of  Duplantis  would  dis- 
charge him." 

On  the  11th  of  February,  1920,  the  court 
handed  down  a  dedsion  refusing  to  appoint  a 
liquidator. 

On  March  19,  1920,  Barrow,  by  a  supple- 
mental petition  In  his  suit,  asked  that  the 
properly  of  the  partnership  be  sequestered, 
and  that  a  sequestrator,  or  receiver,  be  ap- 
pointed to  have  dharge  of  the  partnersh^ 
affairs. 

On  April  Q,  1920,  the  court  refused  to  grant 
this  prayer. 

On  June  19,  1920,  the  said  Callste  A.  Du- 
plantis, Individually,  as  heir  of  H.  C.  Duplan- 
tis, and  in  his  capacity  of  administrator  of 
the  latter's  succession,  and  the  other  heirs 
of  the  latter  filed  their  answer  in  the  said 
suit.  This  answer  is  too  long  for  any  detail- 
ed statement  to  be  given  of  It  here.  In  sub- 
stance, in  so  far  as  needing  presently  to  be 
stated,  it  amounted  to  a  contention  that  Joeh 
Dillard,  the  man  furnished  by  the  heirs  of 
the  deceased  partner  to  take  his  place,  was 
not  the  fully  empowered  agent  of  the  partner- 
ship to  have  charge  of  its  affairs  as  manager, 
not  subject  to  control  by  either  partner,  but 
was  merely  an  agent  of  the  heirs  of  U.  G. 
Duplantis ;  that  Caliste  A.  Duplantis,  as  ad- 
ministrator of  the  succession  of  H.  G.  Du- 
plantis, had  full  right  to  participate  In  the 
management  of  the  affairs  of  the  partnership 
to  the  extent  that  he  was  claiming  the  right 
to  do. 

The  said  suit  being  untried  and  still  pend- 
ing, Barrow  filed  the  following  petition: 

"The  petition  of  Robert  Buffin  Barrow,  dom- 
iciled in  the  parish  of  Terrebonne,  state  of  Lou- 
isiana,  with   respect  represents: 

"(1)  That  in  the  above  entitled  and  number- 
ed cause  of  the  docket  of  this  eouit,  on  Janu- 
ary 29,  1920,  he  petitioned  for  the  dissoiution 
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and  UquMatitm  of  tibe  flrm  of  Barrow  &  Dn- 
plantis,  an  ordinair  copartnership,  composed  of 
himself,  as  surriving  copartner  of  the  late 
firm  of  Barrow  &  Dnplantis,  end  the  heirs  of 
his  deceased  partner,  as  will  be  seen  by  plain- 
tiff's petition,  in  the  said  above  entitled  and 
numbered  cause,  made  part  hereof. 

"(2)  That  on  June  28,  1920,  the  heirs  of 
said  H.  O.  Duplantia  filed  answers  to  the  said 
petition,  which  are  made  part  hereof. 

"(4)  That  the  heirs,  except  the  said  Caliste 
A.  Unplantis,  in  paragraph  20  of  their  said  an- 
swer, allege:  That  in  answer  to  the  declara- 
tion of  plaictifF  made  in  article  20  of  the  peti- 
tion, respondents  aver  and  show  that  Cidlate 
A.  Duplantis,  administrator  of  the  estate  of 
H.  O.  Daplantia,  la  the  legal  representative  of 
the  said  estate  and  of  the  heirs  and  legal  rep- 
resentatives of  the  late  H.  C.  Duplantis,  and 
as  such  is  fully  authorized,  and  has  an  equal 
right  with  plaintiff,  to  "handle"  the  partner- 
ship assets  for  and  in  the  business  of  the  part- 
nership.' 

"(5)  That  the  said  Caliste  A.  Duplantis,  in- 
dividually and  as  administrator  of  the  estate  ot 
the  late  H.  C.  Duplantis,  says  in  his  answer, 
nnder  paragraph  20,  as  follows:  That,  in  an- 
swer to  plaintiff's  complaint  in  article  26  of  the 
petition,  respondent  avers  and  shows  that,  as 
the  legal  representative  of  the  Dnplantis  in- 
terest in  the  partnership  of  Barrow  &  Duplan- 
tis, and  of  the  heirs  and  legal  representatives, 
he  has  an  equal  right  with  the  said  Hobert  U. 
Barrow  to  "handle"  the  partnership  assets  for 
and  in  the  business  of  the  partnership;  but, 
nevertheless,  he  is  willing  to  abide  by  the  un- 
derstanding had  with  the  said  Barrow,  to  let 
him  sign  checks,  or  arrange  for  the  same,  to 
meet  the  payrolls  and  other  claims  against  the 
partnership;  respondent  must  insist,  however, 
on  his  legal  right,  as  such  legal  representative, 
to  draw,  whenever  necessity  arises,  in  an  emer- 
genej,  aa  was  the  case  on  January  17,  1020, 
noted  in  the  preceding  article  19  of  this  an- 
swer.' 

"(6)  Petitioner  shows  that  he  denies  any  such 
anthority  or  right,  as  claimed  by  and  for  the 
said  Caliste  A.  Duplantis,  as  set  out  in  para- 
graph 20  of  their  respective  Answers. 

''(7)  Petitioner  shows  that  the  said  Caliste 
A.  Dnplantis  insists  on  exercising  equal  rights 
and  authority  vidth  your  petitioner,  in  the  said 
partnership  affairs  of  the  said  firm  of  Barrow 
ft  Duplantis,  despite  your  petitioner's  protests 
against  his  said  interfering. 

"(8)  Petitioner  shows  that  Josh  Q.  DUlard, 
the  dnly  selected,  appointed,  and  installed  man- 
ager of  the  partnership  of  Barrow  and  Du- 
idantis,  in  the  exercise  of  his  duty  and  author- 
itjr,  ordered  and  directed  certain  ditching  on 
the  plantation  of  Barrow  &  Duplantis,  during 
the  month  of  August,  1920. 

"(9)  That  the  said  Caliste  A.  Duplantis  noti- 
fied the  said  DiUard  to  cease  said  ditching. 

"(10)  That  despite  the  said  notice  and  inter- 
ference, the  said  manager  insists  that  the  said 
ditching  is  necessary  or  advantageous  to  the 
welfare  of  the  said  plantation. 

"(11)  That  the  said  Caliste  A.  Duplantis, 
who  is  the  bookkeeper  of  the  firm  of  Barrow 
ft  Duplantis,  and  who  has  been  in  the  habit  of 
paying  off  the  pay  rolls  of  the  said  plantation 
has  notified  the  said  manager  that  If  the  time  of 
the  said  laborers  for  the  said  ditching  is  placed 


on  the  said  pay  roll  he  wHl  seratcb  it  off,  refuse 
to  pfly  the  said  laborers,  and  refuse  to  enter 
on  the  books  of  the  partnership  the  said  pay 
roll,  as  made  by  the  said  manager. 

"(12)  Petitioner  shows  that  the  interference 
with  the  said  manager  by  the  said  Caliste  A. 
Duplantis  is  Dlegal,  unlawful,  and  to  the  great 
detriment  and  injury  of  the  plantation  affairs. 

"(13)  Petitioner  shows  that  the  firm  of  Bar- 
row &  Duplantis  have  a  balance  to  their  credit 
in  the  Bank  of  Houma,  for  the  use  and  benefit 
of  the  said  partnership  affairs,  largely  in  ex- 
cess of  $2,000. 

.  "(14)  That  the  said  Caliste  A.  Duplantis  in- 
sists on  his  right,  as  administrator  of  the  es- 
tate of  H.  C.  Duplantis,  to  draw  checks  against 
the  said  account  at  the  said  bank. 

"(15)  That  the  said  Bank  of  Houma  persists 
in  cashing  checks  drawn  against  the  said  part- 
nership fund  by  the  said  Caliste  A.  Duplantis, 
administrator  of  the  estate  of  H.  C  Duplantis. 

"(16)  Petitioner  shows  that  the  said  Caliste 
A.  Duplantia,  individually,  or  as  the  adminis- 
trator of  the  estate  of  H.  C.  Duplantis,  is  with- 
out right  to  interfere  with  the  manager.  Josh 
DiUard,  or  to  draw  checks  against  the  partner- 
ship funds  in  the  Bank  of  Bouma. 

"(17)  Petitioner  shows  that  the  arbitrary  and 
illegal  acts  of  the  said  Caliste  A.  Duplantis  are 
injurious  to  your  petitioner,  both  individually 
and  as  a  member  of  the  firm  of  Barrow  &  Du- 
plantis, and  that  he  is  entitled  to  a  writ  of  in- 
junction, enjoining  and  prohibiting  the  said 
Caliste  A.  Duplantis  from  interfering  with  the 
management  of  Josh  DiUard,  as  manager  of 
the  Myrtie  Grove  plantation,  and  from  drawing 
against  the  partnership  funds  of  Barrow  &  Du- 
plantis. 

"(18)  Petitioner  further  shows  that  he  is  «n- 
titied  to  a  writ  of  injunction  enjoining  and  pro- 
hibiting the  Bank  of  Houma  from  paying  out 
any  of  the  funds  of  Barrow  &  Duplantis,  on 
draft  drawn  against  them  by  the  said  CaUste 
A.  Duplantis. 

"(19)  Petitioner  shows  that  he  has  attempted 
to  have  the  partnership  affairs  of  BarroW  dc 
Duplantis  turned  over  to  a  liquidator,  aa  is 
shown  by  the  proceedings  in  the  above  entiUed 
and  numbered  cause. 

"(20)  That  this  ordinary  and  usual  proceed- 
ing in  the  premises  having  been  denied  by  the 
court,  petitioner  has  no  way  to  protect  his 
rights  of  property  from  the  arbitrary  and  illegal 
acts  of  the  said  Caliste  A.  Duplantis,  except 
by  application  to  this  court  for  the  writs  of  in- 
junction here  sought,  pending  final  hearing 
herein. 

"Wherefore,  premises  considered,  petitioner 
prays  that  Caliste  A.  Duplantis,  individually 
and  as  administrator  of  the  estate  of  H.  U.  Du- 
plantis, and  the  Bank  of  Houma,  through  its 
proper  officers,  be  duly  cited  hereto;  that  in 
the  meantime  preliminary  injunction  issue,  en- 
joining and  prohibiting  the  said  Caliste  A.  Dn- 
plantis from  in  any  wise  interfering  with  the 
management  of  Josh  DiUard,  as  manager  of 
the  Myrtie  Orovs  plantation,  for  the  firm  <of 
Barrow  &  Duplantis,  and  prohibiting  and  en- 
joining him  from  drawing  against  the  partner- 
ship funds  to  the  credit  of  the  said  firm  in  the 
Bank  of  Houma.  Petitioner  further  prays 
that  a  preUminary  injunction  issue,  enjoining 
the  Bank  of  Houma,  its  officers  or  employees, 
from  paying  out  any  of  the  funds  at  the  finn  ot 
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Barrow  ft  Dnplantis  npon  the  order  of  the  laid 
Caliste  A.  Duplantis,  individaally  or  as  admin- 
iatrator  of  the  estate  of  the  late  EL  C.  Duplan- 
tis. Petitioner  further  prays,  after  the  legal 
delays  and  due  proceedings  had,  that  there  be 
judgment  perpetuating  the  said  injunction,  and 
for  costs  and  for  generai  and  equitable  relief." 

[1]  Cpon  this  petition  the  court  made  tbe 
foUowlng  order: 

"Order. 

"Considering  the  foregoing  petition,  let  writs 
of  injunction  issue  herein,  enjoining  and  pro- 
hibiting Caliste  A.  Duplantis,  individually  and 
as  administrator  of  the  estate  of  H.  O.  Du- 
plantis, from  in  any  wise  interfering  with  Josh 
Dillard,  as  manager  of  tiie  Myrtle  GroTe  plan- 
tation of  Barrow  &  Duplantis,  and  from  draft- 
ing against  tbe  funds  of  the  said  Barrow  &  Du- 
plantis on  deposit  in  the  Bank  of  Houma,  and 
let  the  said  Bank  of  Houma,  its  oiiicers,  agents, 
or  employees,  be  enjoined  and  prohibited  from 
paying  out  any  of  the  funds  to  tbe  credit  of 
Barrow  &  Duplantis  upon  the  order  of  the  said 
Caliste  A.  Duplantis,  either  indiylduallj  or  as 
administrator  of  the  estate  of  H.  G.  Duplantis, 
upon  plaintiff's  furnishing  bond  in  the  sum  of 
$2,000,  conditioned  according  to  law  and  as 
the  law  directs." 

This  injunction  having  issued,  the  defend- 
ants In  Injunction  obtained  an  order  for  its 
dissolution  on  bond. 

Barrow  applied  for  a  auspenslTe  appeal 
from  that  order,  and,  this  appeal  having  been 
refused,  he  applied  to  this  court  for  a  man- 
damus to  compel  tbe  granting  of  it ;  and  tbe 
mandamus  thus  applied  for  was  eventually 
made  peremptory  by  Judgment  of  this  court. 

Tbe  operation  of  this  judgment  was,  in  ef- 
fect, to  reinstate  the  injunction  and  to  Invest 
It  with  the  character  of  an  order  of  this 
court  Tbla  Judgment  was  of  date  November 
8.  1920. 

[2]  On  the  9th  of  November,  1920,  the  said 
Caliste  A.  Duplantis,  Individually,  as  heir  of 
bis  deceased  father,  and  in  his  quality  of  ad- 
ministrator of  the  latter's  succession,  applied 
to  the  respondent  Judge  for  an  injunction  to 
prevent  the  said  Josh  DiUard,  manager  of 
tbe  plantation,  from  shipping  to  market  the 
sugar  now  being  manufactured  on  tbe  said 
plantation;  and  the  respondent  judge  grant- 
ed tbe  injunction. 

Thereupon  tbe  complainant  Barrow  applied 
to  this  court  for  a  rule  on  the  said  Duplantis 
and  tbe  respondent  judge  to  show  cause  why 
the  said  injunction  should  not  be  held  to  be 
a  violation  of  tbe  Injunction  forbidding  the 
•aid  Caliste  A.  Duplantis  from  interfering 
with  tbe  management  of  tbe  said  plantation 
and  with  tbe  afCalra  of  tbe  partnership. 

In  tbe  i>etltion  applying  toe  this  rule  tbe 
following  allegations  are  made: 

"(6)  Petitioner  shows  that  this  injunction  is 
a  flagrant  violation  of  the  previous  issued  by 
the  said  court,  as  well  as  of  the  prohibitory 
order  herehi  granted  by  this  honorable  court, 
and  destroys  absolutely  tbe  effect  of  the  iirst 


injunction  to  be  appealed  to  fhls  conrt,  as  well 
as  the  prohibitory  order  already  herein  issued. 

"(7)  Petitioner  shows  that  by  reason  of  the 
unique  condition  existing  in  the  partnership 
affairs  of  Barrow  &  Duplantis,  by  reason  of 
the  death  of  H.  C.  Duplantis,  articles  13,  14, 
and  17  of  the  contract  of  partnership  and  lease, 
existing  between  your  petitioner  and  said  H.  C. 
Duplantis,  the  status  provoked  by  tbe  second 
injunction  is  disastrous  to  all  interests. 

"(8)  Petitioner  shows  that  besides  said  man- 
ager being  engaged  at  the  present  time  in  the 
grinding  and  manufacfuring  into  sugar  at  its 
Myrtle  Orove  house  cane  grown  by  the  part- 
nership on  the  Myrtle  Grove  plantation,  he  is 
also  grinding  cane  and  manufacturing  sugar 
therefrom  which  is  bought  from  cane  growers 
of  the  surrounding  vicmtty,  which  the  firm  of 
Barrow  &  Dnplantis  la  under  contractual  ob- 
ligations to  purchase. 

"(9)  That  tbe  price  of  this  cane  is  fixed  by 
agreement  between  purchaser  and  seller  at  9() 
cents  per  ton  of  cane,  for  every  cent  per  pound 
of  sugar  that  y.  c.  sugars  are  sold  for  on  the 
New  Orleans  Exchange,  during  the  week  the 
cane  is  delivered.  The  said  price  of  sugar 
being  the  weekly  average  of  all  sales  of  y.  c. 
sugars  made  daring  that  week. 

"(10)  That  hence  tbe  sale  of  the  sugar  made 
from  the  purchased  cane  must  necessarily  be 
sold  as  it  is  manufactured,  and  the  sellers  of 
the  cane  settled  with  from  the  proceeds  there- 
of, or  else  the  firm  becomes  a  speculator  in  su- 
gar. 

"(11)  That  with  the  sugar  market  falling  as 
much  as  10  cents  per  pound  within  the  past 
60  days,  the  hazard  of  the  gambler  is  apparent 
and  great. 

"(12)  Petitioner  shows  that  tbe  lira  wiU 
manufacture  from  cane  thus  purchased  this 
season  approximately  1,000,000  pounds  of  su- 
gar. 

"(13)  That  a  decline  in  the  price  of  sugar  to 
the  normal  pre-war  price  will  mean  a  loss  of 
130,000,  if  the  cane  is  settled  for  at  the  pres- 
ent price  of  sugar,  and  the  sugar  is  held,  and 
the  normal  pre-war  price  is  reached. 

"(14)  That  under  the  firm's  agreement  with 
its  cane  sellers,  .the  firm  must  settle  every  two 
weeks,  in  cash,  for  the  cane  purchased. 

"(15)  That  the  firm  has  on  hand,  to  its  cred- 
it, in  bank,  probably  (30,000,  but  it  has  out- 
standing obligations  which,  added  KTThe  grind- 
ing pny  roll,  wHI  exceed  this  amount. 

"(16)  That  exclusive  of  these  recognized  ob- 
ligations of  the  firm,  it  has  potential  obligations 
aggregating  over  $20,000.  represented  by  a  suit 
pending  in  the  Twentieth  judicial  court  for  a 
fuel  bill  claimed  by  the  Terrebonne  Gas  Com- 
pany for  approximately  $3,000,  as  is  shown  by 
the  records  of  the  Twentieth  Judicial  district 
court,  and  a  claim  of  $15,344.87,  claimed  by 
the  United  States  government  as  additional  ex- 
cess profits  tax,  as  is  shown  on  page  21  of 
the  printed  petition  for  relief  addressed  to  tbe 
Appeal  Board  Commissioners  of  Internal  Rev- 
enue, United  States  of  America,  filied  herewith. 

"(17)  Petitioner  shows  that  tJie  bank  credits 
of  the  firm  mnst  be  held  to  liquidate  these 
debts  and  potential  debts  of  the  firm,  and  cah- 
not  be  honestly  diverted  to  pay  for  cane  pur- 
chased by  the  firm,  and  certainly  not  if  the 
sugar  to  be  manufactured  therefrom  is  not  to 
be  sold  as  manufactored. 


Digitized  by 


Google 


I*.)  BABBOW  V. 

"(18)  Petitioner  ahows  that  he  is  not  snre 
that  he  may  not  be  held  liable,  in  solido,  for 
the  payment  of  this  cane,  since  the  business  of 
the  firm  in  this  regard  may  be  held  commercial 
rather  than  agricultnral. 

"tl9)  Petitioner  shows  that  witbont  the  sale 
of  this  sugar  the  firm  cannot  pay  for  the  pur- 
chased cane. 

"(20)  That  the  object  of  the  injunction  issued 
on  November  9,  1020,  is  solely  for  thu  illegal 
purpose  of  compelling  the  use  and  diverting 
from  their  legitimate  destination  the  cash  on 
hand,  and  to  use  it  for  the  payment  of  the  said 
purchased  cane. 

"(21)  Petitioner  shows  that  the  infamy  of 
the  allegations  of  articles  13,  14, 15,  IV,  and  17 
of  the  attached  petition,  upon  which  the  illegal 
injunction  issued,  in  which  Josh  Dillard,  who 
is  at  least  the  peer  of  those  who  thus  malign 
him,  is  apparent,  when  it  is  known: 

"(1)  That  the  steamer  Honma,  on  its  return 
trip  to  New  Orleans,  generally  reaches  the 
Myrtle  Grove  sugar  house  'in  the  nighttime,' 
and  the  sugar  is  hence  usually  loaded  'in  the 
nighttime.' 

"(2)  That  for  years  the  firm  has  shipped  all 
of  its  sugar  by  the  steamer  Houma. 

"(3)  That  the  sugar  of  the  firm,  for  probably 
16  years,  has  been  consigned  to  'Mr.  E.  A.  Rai- 
nold,  exclusively,  sugar  broker,  at  New  Ur- 
leans,'  and  sold  by  him  for  acconnt  of  the  firm. 

"(4)  That  Josh  Dillard,  and  no  one  else, 
has  authority  to  ship  the  sugar  of  the  firm. 

"(22)  Petitioner  shows  that  (3aliste  A.  Dn- 
plantis  and  the  heirs  of  H.  C.  Duplantis  have 
only  a  residuary  interest  in  the  partnership 
propertx  of  Barrow  &  Duplantis,  after  the 
creditors  of  the  said  firm  have  been  paid  and 
discharged. 

"(28)  That  it  was  for  this  very  reason  that 
article  14  of  the  articles  of  copartnership  was 
entered  into,  and  the  injunction  now  issued  is 
subversive  of  this  very  contractual  protection 
of  the  firm  against  the  heirs  of  a  deceased  part- 
ner. 

"(24)  That  the  petition  for  injunction  is  ma- 
licious; that  the  bond  required  is  vile  and  ut- 
terly inadequate,  and  the  injunction  granted  as 
wen  as  the  petition  are  in  contempt  of  the 
•taying  order  of  this  court  issued  herein." 

/ 

The  matter  to  be  considered  by  fhis  court 
Is  as  to  whether  the  second  injunction  clashes 
with  the  first.  That  question  had  to  be  de- 
cided by  the  respondent  Judge  from  a  compar- 
ison of  the  two  injunctions,  and  of  the  allega- 
tlona  of  the  petitions  respectively  wherein 
they  were  prayed  for,  and  it  has  to  be  decid- 
ed by  this  court  from  the  same  data.  It  1b 
not  possible  for  the  complainant  Barrow  to 
add  any  features  to  the  Injunction  which  he 
complains  has  been  violated,  nor  to  add  any- 
thing to  the  allegations  of  either  petition 
upon  which  the  two  injunctions  were  predi- 
cated. 

Whatever  allegations,  therefore,  contained 
In  the  said  petition  to  this  court  may  tend  to 
amplify  or  enlarge  the  pleadings  upon  which 
the  injuactiona  were  predicated,  or  to  extend 
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the  scope  of  either  injunction,  must  simply 
be  disregarded  by  this  court 

The  articles  of  partnership,  however,  were 
made  part  of  the  petition  upon  which  the  In- 
junction said  to  have  been  violated  was 
granted,  and  have  to  be  taken  into  considera- 
tion along  with  the  body  of  the  petition. 

[3]  In  these  articles  of  partnership  it  waa 
provided  that  the  man  to  be  furnished  by  the 
heirs  of  the  partner  Duplantis  in  the  event 
of  the  latter's  death  was  to  be  so  furnished 
"to  take  his  place";  and  it  was  provided 
that  Duplantis  should  "exercise  and  maintain 
a  general  and  strict  superintendence  over  the 
plantation  operations  and  devote  his  best  en- 
ergies and  skill  to  their  successful  prosecu- 
tion," and  that  he  "should  keep  a  faithful 
account  of  the  plantation  expenses."  Very 
plainly,  the  functions  here  provided  for  em- 
braced within  their  scope  the  conduct  of  all 
operations  ui>on  the  plantation,  including  the 
shipment  of  its  crops  to  market  for  sale. 
This  power  of  administration  was  limited  or 
qualified  In  only  one  respect,  and  that  was 
that  in  the  event  there  were  no 'Joint  notes  or 
obligations  to  be  met  the  croiw  of  sugar  and 
molasses  should  be  divided  between  the  par- 
ties on  the  plantation,  if  the  parties  so  desir- 
ed. It  was  only  In  the  event  of  the  nonexist- 
ence of  such  Joint  notes  or  obligations  that 
the  partners  were  to  be  entitled  to  have  a 
division  of  the  products  oi;  the  plantation  in 
kind  on  the  plantation;  the  fact  of  the  non- 
existence of  such  Joint  notes  or  obligations 
would  therefore  have  had  to  be  made  to  ap- 
pear in  order  to  Justify  an  application  by  the 
re^>ondent  Duplantis  to  the  courts  to  Inter- 
fere with  the  manager  of  the  plantation  in 
his  prosecution  of  the  operations  of  the  plan- 
tation. 

The  second  injunction  whereby  Josh  Dil- 
lard was  prevented  from  shipping  the  manu- 
factured sugar  to  maricet  was  therefore  an 
unwarranted  interference  with  his  conduct  of 
the  operations  of  the  plantation,  and  was  a 
violation  of  the  first  injunction. 

[«]  Both  respondents,  however,  strongly  in- 
sist upon  the  opposite  view,  and,  we  believe, 
in  all  sincerity,  and  disclaim,  at  all  events, 
having  intended  to  act  in  contravention  or 
disregard  of  the  said!  ordet  of  this  court 
The  case  is  not  one,  therefore,  for  the  inflic- 
tion of  punishment  as  for  contempt;  but 
since  we  hold  that  the  order  of  this  court 
was  being  in  fact  violated,  the  present  rule 
for  contempt  must  be  held  to  have  been  prop- 
wly  sued  out  and  the  costs  thereof  be  borne 
by  the  respondents. 

The  respondent  judge  is  therefore  directed 
to  -set  aside  the  said  order  of  injunction 
granted  by  him  on  November  9,  1920,  and 
upon  the  said  order  being  canceled  the  re- 
spondents will  stand  acquitted  of  contempt; 
and  it  is  ordered,  adjudged,  and  decreed  that 
the  respondents  pay  the  costs  of  this  oonrt 
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No.  22956. 

ALLISON  V.  BROWN. 

(Supreme  Goart  of  Louisiana.    Jan.  81,  1921.) 

(Byttalua   by  Editorial   Staff.) 

1.  Contracts  ®=>I98(6)  —  Owner  ef  oil  well 
eannot  complain  of  failure  to  use  12-lnoh  oas- 
lag  where  no  necessity  arose. 

Where  contracts  for  the  drilling  of  an  oil 
well  required  the  contractor  to  use  certain  12- 
inch  casing  only  if  necessary,  and  such  necessity 
did  not  arise,  tke  owner  cannot  complain  of  the 
work  on  the  ground  U>at  such  casing  was  not 
used. 

2.  Payment  ^=917— Contractor  to  drill  oil  well 
Justified  In  lUsreoardlng  eheoks  for  overdue 
installments  and  bringing  suit  for  breach. 

Where  a  contractor  to  drill  an  oil  well  took 
checks  for  past-due  installments  from  the  own- 
er intending  to  accept  thesn  if  it  was  found  they 
would  be  paid  and  deposited  them  in  his  bank 
for  collection,  hut  the  bank  on  which  they  were 
drawn  when  telegraphed  replied  that  they  could 
not  guarantee'  checks  by  wire,  the  contractor 
was  not  bound  as  having  accepted  the  checks 
and  might  bring  suit  on  tiie  contract. 

3.  Attaohment  «=>25— Plaintiff  had  legal  right 
to  resort  to  attachment  against  nonresident. 

Under  Code  Prac.  art.  243,  plaintiff  suing 
a  nonresident  had  a  legal  right,  if  his  claims 
were  due,  to  resort  to  attachment. 

4.  Contracts  <s=3278(l)— One  In  default  can- 
not claim  damages  when  sued. 

One  who   contracted  that  an  on  well  be 
-drilled  for  bim,  first  in  default  in  his  obliga- 
tions under  the  contract,  has  no  standing  to 
claim  damages  for  the  default  of  the  contractor 
in  the  latter's  suit  for  payment 

Appeal  from  Hirst  Judicial  District  Court, 
Parish  of  Caddo;  T.  F.  BeU,  Judge. 

Suit  by  Robert  E.  Allison  against  William 
Brown.  From  judgment  for  plaintiff,  de- 
foidant  appeals.    Affirmed. 

Wilkinson,  Lewis  &  Wilkinson,  of  Shreve- 
port,  for  appellant 

Blanchard,  Goldstein  &  Walker,  of  Shreve- 
port,  for  appellee. 

DAWKINS,  J.  Plaintiff  and  defendant,  on 
June  20,  1917,  entered  into  two  s^arate  con- 
tracts for  the  drilling  of  wells  in  an  effort 
to  find  oil  and  gas  In  what  is  termed  "wild 
cat"  territory.  The  contracts  are  Identical, 
with  tbe  exception  that  one  of  the  wells  was 
to  be  drilled  on  tbe  Pearson  tract  of  land  In 
Union  parish,  La.,  and  the  other  on  the 
Streetmeir  tract,  near  the  town  of  Snyder 
In  the  state  of  Arkansas.  For  the  purposes 
of  this  case,  we  quote  the  one  covering 
operations  in  Louisiana: 

State  of  Louisiana,  Parish  of  Ouachita; 

This  contract  and  agreeiment  made  and  en- 
tered Into  this  20th  day  of  June,  1917,  by  and 


between  Wm.  M.  Brown,  a  resident  of  Miami, 
Florida,  herein  designated  as  party  of  the  first 
part,  and  R.  E.  Allison,  a  resident  of  Shreve- 
port,  Caddo  parish,  Louisiana,  herein  desig- 
nated as  party  of  the  second  part,  witnesseth: 

That  whereas  the  said  Allison  hereby  agrees 
and  obligates  himself  to  furnish  all  material 
including  derrick,  pipe  casing,  drill  stems,  fuel 
and  water,  and  all  supplies  to  drill  a  well  in 
search  of  oil  or  gas  for  the  said  party  of  tbe 
first  part  at  or  near  Farmersville,  Union  par- 
ish, Louisiana,  on  the  M.  J.  Pearson  and  Mrs. 
Sadie  Pearson  tract  of  1190  acres,  situated  in 
section  31,  Tp.  21  N.  B.  1  W.,  on  the  location 
to  be  made  by  tbe  party  of  the  first  part  to  a 
depth  of  twenty-seven  hundred  fifty  feet,  un- 
less oil  or  gas  in  paying  quantities  is  found  at 
a  shallower  depth. 

In  drilling  this  well,  and  furnishing  material, 
the  said  Allison  obligates  and  binds  himself  to 
set  approximately  three  hundred  fifty  feet  of 
ten-inch  casing,  should  it  be  found  necessary  to 
do  so,  and  to  set  approximately  twenty-two 
hundred  fifty  feet  of  six-inch  casing  and  cement 
the  saime  and  allow  it  to  stand  six  or  eight 
days  to  give  sufficient  time  for  the  cement 
to  set  and  harden  herein.  The  party  of  the 
second  part  shall  then  drill  out  the  cement 
plug  and  drill  six  or  eight  feet  below  the  cas- 
ing and  bail  the  well,  then  allow  the  well  to 
stand  four  hours  and  bail  again,  and  if  tbe 
casing  is  thoroughly  dry  and  tight  then  the  par- 
ty of  the  second  part  is  to  drill  in  and  drill  to 
a  depth  satisfactory  to  both  parties  or  to  the 
contract  depth  of  twenty-seven  hundred  fifty 
feet 

After  four  and  one -half  inch  liner  has  been 
set  and  thoroughly  washed  ont  with  clear  water 
and  the  well  bailed,  then  this  contract  will  be 
completed.  Should  It  be  found  that  the  four 
and  one-half  inch  liner  cannot.be  pulled,  then 
the  party  of  the  second  part  is  to  drill  deeper 
through  the  liner. 

Should  it  be  decided  to  drill  deeper  than  the 
contract  depth  of  twenty-seven  hundred  fifty 
feet,  then  the  party  of  the  first  part  binds  him- 
self to  pay  actual  cost  for  the  additional  depth 
below  the  twenty-seven  hundred  fifty  feet.  The 
party  of  the  first  part  agrees  and  binds  him- 
self to  hold  the  contractor  harmless  from  any 
loss  whatsoever  qustained  in  drilling  this  weU 
below  twenty-seven  hundred  fifty  feet. 

The  consideration  for  the  drilling  of  this  well 
is  tbe  sum  of  seventeen  thousand  dollars,  being 
sixteen  thousand  dollars  in  cash  and  one  thou- 
sand dollars  in  stock  of  the  Louisiana  Arkansas 
Oil  &  Development  Company  full  paid  and  non- 
assessable. Stock  certificates  to  be  delivered 
as  soon  as  organization  of  said  company  has 
been  completed  and  stock  certificates  ready  for 
delivery. 

Payments  for  the  drilling  of  this  well  to  b«  as 
follows: 

On  signing  of  contract  and  approval  by  L.  B. 
Clifford,  $1,000.00. 

When  tig,  machinery  and  pipe  are  on  the 
ground  and  drilling  commences  but  not  before 
July  15th,  1917,  $3,000.00. 

When  down  one  thousand  feet,  $8,000.00. 

Wlien  down  two  thousand  feet,  $3,000X)O. 

On  completion  well,  $6,000.00. 

The  contract  Is  subject  to  the  following  pro- 
visions: 


sFor  other  cases  see  same  topic  and  KSY-NtlMBBK  Is  all  Kay-Numbered  Disasts  and  Indexes 
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(1)  Its  approval  by  L.  B.  Clifford  of  Texar- 
kaoa,  Ark. 

(2)  Where  oil  and  gas  in  paying  qnantities 
is  mentioned  it  ia  nnderstood  to  mean,  gas  in 
paying  qnantities  five  million  cubic  feet,  oil  in 
paying  quantities  ten  barrels  per  day. 

(3)  Whereas  the  party  of  the  first  part  has 
already  erected  or  intends  to  erect,  a  derrick 
on  the  above  location  to  be  used  in  the  drilling 
of  this  wen,  the  party  of  the  second  part  agrees 
to  allow  a  credit  for  the  actual  cost  of  the 
same  on  the  third  payment  herein  mentioned. 

(4)  It  is  agreed  that  the  party  of  the  second 
part  shall  give  the  party  of  the  first  part  ten 
days'  notice  of  the  third  and  fourth  payment  of 
three  thousand  dollars  each  by  registered  mail 
or  telegram  to  his  address  at  Miami,  Fla.,  and 
such  notice  shall  be  held  sufficient,  and  if  the 
said  deferred  payments  are  not  paid  within  the 
said  ten  days,  such  default  shall  render  all  re- 
maining payments  due  in  full. 

(6)  This  contract  shall  become  immediately 
effective  on  the  approval  of  L.  B.  ClitFord,  and 
for  payment  shall  be  made  by  him  in  the  ab- 
sence of  the  party  of  the  first  part. 

In  case  any  modifications  of  this  contract  said 
L.  B.  Clifford  is  hereby  given  power  of  attor^ 
ney  to  sign  new  contracts  in  behalf  of  party  of 
the  first  part 

The  party  of  the  second  part  agrees  to  start 
operations  on  the  aforesaid  well  by  July  Ist, 
1917. 

Both  contracts  were  subject  to  the  ap< 
proval  of  one  L.  B.  Clifford,  and  were  each 
duly  ai^roved  by  him. 

Brown  made  the  initial  payments  of  $1,- 
000  each  at  the  signing  of  the  contracts, 
as  well  as  the  two  second  payments  of  $8,- 
000  each  when  the  drilling  commenced,  or  a 
total  of  $8,000.  The  well  In'  Arkansas  reach- 
ed a  dei>tta  of  1,000  feet  on  August  29,  1917, 
and  the  one  in  Louisiana  on  September  4th, 
of  the  same  year,  and  which,  according  to  the 
contract,  matured  the  third  payments  of  $3,- 
000,  subject  to  the  10  days'  notice  required 
to  be  given  by  registered  mail  by  section  4  of 
tlie  contracts,  and  the  failure  to  pay  within 
said  10  days,  said  third  Installments,  it  was 
imvlded  diould  mature  the  balance  to  be 
paid  under  said  agreements. 

Allison  did  not  give  the  notice  by  registered 
mall,  bat  on  September  6th  saw  and  notified 
both  Brown  and  Clifford  personally.  De- 
mand for  paymoit  was  also  made  verbally  on 
September  8tb,  and  Brown  requested  that 
Allison  wait  until  September  15th,  which 
appecurs  to  have  been  acquiesced  In.  The  par- 
ties did  not  again  meet  until  September  22d, 
wben  demand  was  again  made,  and  at  this 
juncture  a  controversy  arose  as  to  the  quan- 
tity and  size  of  pipe  which  plaintiff  had  us- 
ed and  was  using;  defendant  claiming  that 
more  8  and  10  inch  casing  shoald  be  us- 
ed, and '  plaintiff  contending  that  he  had 
used  and  was  using  all  of  each  that  was 
necessary.  Considerable  discussion  followed, 
and  defendant  says  that  it  was  finally  agreed 
that  the  matter  of  the  pipe  would  be  deferred 
antU  the  flnali  iMiyments  were  due;    that 
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:  plaintiff  was  to  meet  fabn  at  a  hotel  in  the 
city  of  Shreveport,  on  September  24th,  and 
that  he  made  ont  checks  for  the  third  pay- 
ments with  receipt  for  plaintiff  to  sign  re- 
serving the  issue  as  to  the  pipe,  but  that 
plaintiff  failed  to  keep  his  appointment,  and 
he  (defendant)  left  for  Houston,  Tex.,  and 
from  there  went  to  Tulsa,  Okl.  Plaintiff  de- 
nies that  any  understanding  was  ever  reach- 
ed as  to  the  casing. 

On  September  29th,  Brown  wrote  Allison 
two  letters  from  Tulsa,  Inclosing  checks  sign- 
ed by  Brown  and  Bush,  on  the  Bank  of  Bay 
Blscayne  of  Miami,  Fla.,  for  $2,362.96  and 
$2,586.72,  to  cover  the  third  installments  on 
the  Lonlslana  and  Arkansas  wells,  respec- 
tively, less  certain  dednctlcms,  which  were 
apparently  satisfactory.  These  letters  were 
received  about  October  5th,  and  plaintiff  im- 
mediately deposited  the  checks  in  the  City 
National  Bank  of  Shreveport  for  collection, 
and  at  his  request  the  latter  Bank  of  Shreve- 
port wired  the  bank  at  Miami  as  follows: 

"Shreveport,  La.,  Oct.  5th,  1917. 
"Will  you  pay  checks  drawn  on  you  by  Wm. 
Brown  $4,929.68?    Telegraph  us  quickly  at  our 
expense.  Cil7  National  Bank." 

To  which  It  replied: 
"City  National  Bank,  Shreveport,  La. 

"Cannot  interpret  sixth  word  reading  com- 
plete your  telegram  yesterday. 

"Bank  of  Bay  Biscayne." 

The  record  does  not  disclose  what  reply 
was  made,  but  on  October  8th,  the  Miami 
Bank  wired  as  follows: 

"Oct.  8.  17. 
"City  National  Bank,  Shreveport,  La. 

"Telegram  received.  Cannot  guarantee  check 
by  wire. 

"Bank  of  Bay  Blscayne.    6:21  p.  m." 

On  October  9th,  plaintiff  brought  this  suit 
against  defendant  as  a  nonresident,  -accom- 
panied by  writ  of  attachmfent,  making  the 
Commercial  National  Bank  of  Shreveport 
garnishee^  and  seized  In  Its  hands  certain 
collaterals.  He  claimed  the  entire  balance 
of  the  payments  under  each,  contract  as 
having  matured  by  the  failure  to  pay  the 
third.  He  further  alleged  that  the  defendant 
had  failed  to  deliver  the  stock  ton  $1,000, 
stipulated  in  each  of  the  two  contracts,  and 
that  he  was  entitled  to  recover  in  lieu  there- 
of the  sum  of  $2,000.  He  prayed  that  the 
attachment  be  sustained  and  for  Judgment  in 
the  sum  of  $26,000. 

Defendant  appeared  and  moved  to  dis- 
solve the  attachment  on  the  grounds;  first, 
that  the  writ  had  been  issued  without  a 
"sufficient"  order  of  court;  and,  second,  that 
the  allegati<ws  of  the  petition  were  untrue, 
whldi  motion  was  referred  to  the  merits. 

Thereujwn,  defendant  answered  denying 
that  plaintiff  had  drilled  the  wells  in  ac- 
cordance with  the  contracts.  He  averred 
that  plalntifl  had  agreed  to  use  approximate- 
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I7  360  feet  of  lO-lnch  and  Rpprozlnuitely 
1,200  feet  of  8-lncIi  casing,  and  had  used 
practically  none  of  either.  He  farther  aver- 
red that  checks  had  been  timely  delivered 
for  the  third  payments,  which  plaintiff  had 
accepted  and  without  presenting  the  same 
for  payment  had  brought  this  suit  and  stop- 
ped woric  on  the  wells. 

Defendant  admitted  that  the  Iroulsiana 
Arkansas  Oil  &  Development  Company  had 
not  been  organized  nor  the  $2,000  worth  of 
atock  thereof  delivered  to  plaintiff,  but  aver- 
red that  DO  demand  therefor  bad  been  made 
by  plaintiff. 

He  farther  averred  that  the  checks  which 
Were  given  npon  the  Bank  of  Bay  Biscayne 
were  good  and  valid  and  would  have  been 
paid,  had  plaintiff  presented  them  In  the 
regular  order,  but,  after  this  suit  was  filed, 
he  (defendant)  stopped  payment  thereon. 

Defendant  prayed  that  plalntUTs  rights 
under  the  contract  be  decreed  to  have  been 
forfeited,  that  his  demands  be  rejected,  and 
for  Judgment  In  reconvention  In  the  sum  of 
$2,750  as  damages. 

There  was  Judgment  in  favor  of  plaintiff 
for  $22,689.08,  with  legal  Interest  from 
date  of  Judgment;  and  further  allowing  de- 
fendant 60  days  in  which  to  organize  the 
Louisiana  Arkansas  Oil  Sc  Development  Oom- 
pany,  and  to  deliver  to  plaintiff  $2,000  worth 
of  the  stock  thereof,  in  default  of  which 
plaintiff >  should  recover  the  further  sum  of 
$2,000;  and  sustaining  the  attachment  on 
the  property  seized  in  the  hands  of  the  gar- 
nishee, subject  to  the  latter's  rights. 

Defendant  has  prosecuted  a  devolutive  ap- 
peal 

Opinion. 

Defendant's  brief  makes  the  following  as- 
signment of  errors,  to  wit: 

"(1)  The  court  erred  in  sustaining  the  writ 
of  attachment  sued  out. 

"(2)  The  court  erred  in  pving  Judgment  for 
the  plaintiff  in  any  sum  against  the  defendant. 

"(S)  The  court  erred  in  not  holding  that  the 
plaintiff  was  without  right  to  bring  the  present 
suit  without  presenting  the  checks  which  he  had 
accepted  for  payment,  or  at  least  giving  the 
defendant  some  notice  of  his  intention  to  do  so. 

"(4)  The  court  erred  in  not  giving  to  the 
defendant  damages  against  the  plaintiff  for 
attorney's  fees  and  for  the  loss  he  sustained 
on  account  of  the  abandonment  of  the  work. 

"(6)  The  court  erred  in  not  holding  that  by 
abandoning  the  work  the  plaintiff  had  forfeited 
his  right  to  any  compensation  for  drilling  the 
welL" 

Specifications  Nos.  1  and  3  may  be  treat- 
ed together,  as  we  take  it  that  the  contention 
made  in  Xo.  1  that  the  writ  of  attachment 
should  not  have  been  sustained  la  npoq  the 
theory  that,  having  accepted  the  checks,  the 
suit  was  premature  when  brought  before  ac- 
tually presenting  them  for  payment 

It  can  hardly  be  gainsaid  that,  if  the 
poBition  taken  by  defendant  in  the  oontio- 


veray  with  respect  to  the  pipe  which  arose 
shortly  before  the  suit  was  filed  was  not 
supported  by  the  facta  and  provisions  of  the 
contracts,  the  third  installments  of  $3,000 
each  were  considerably  overdue,  although 
the  notice  of  10  days  by  registered  mail  had 
not  been  given.  However,  neither  In  the  con- 
versation between  the  parties,  nor  in  the 
pleadings  and  brief,  is  any  complaint  made 
on  this  score,  and  we  take  it  that,  whatever 
might  have  been  the  purpose  in  providing 
for  this  notice,  it  had  and  has  no  Importance 
in  determining  the  rights  of  the  parties,  hav- 
ing apparently  been  waived ;  the  only  excuse 
given  for  failure  to  pay  according  to  con- 
tract being  as  to  the  casing. 

[1]  Reading  the  contracts,  it  is  found  that 
the  quantities  of  8  and  10  inch  casing  men- 
tioned were  to  be  used  "If  necessary."  The 
only  direct  testimony  on  the  i>olnt  Is  to  the 
effect  that  It  was  not  necessary  to  use  any 
more  of  this  casing  than  was  used  by  plain- 
tiff; although  an  expert  without  any  knowl- 
edge of  the  conditions  at  the  wells  testified 
that  in  his  (pinion  the  nature  of  the  earth's 
strata  in  the  two  localities  required  the  use 
of  such  pipe  as  was  stipulated.  It  is  con- 
ceded that  the  reason  for  using  such  pipe  Is 
to  protect  the  sides  of  the  hole  to  prevent 
caving  or  falling  into  the  hole  of  foreign 
matter  in  the  course  of  the  drilling,  and  the 
undisputed  testimony  is  that  such  necessity 
had  not  arisen.  In  the  controversy  l>etween 
the  parties  prior  to  the  suit,  defendant's 
complaint  against  the  failure  to  use  more 
pipe  appears  to  have  been  grounded  upon  the 
proposition  that,  if  the  wells  proved  failures, 
they  would  have  a  greater  salvage  value  if 
the  quantity  of  pipe  mentioned  were  used. 
But  no  such  purpose  or  requirement  was 
put  in  the  contracts,  and  the  stipulation  was 
that  the  pipe  was  to  be  used  only  if  neces- 
sary. The  necessity  not  having  been  shown, 
but,  Ml  the  contrary,  having  been  proved  not 
to  have  arisen,  we  think  the  contention  of  de- 
fendant in  that  regard  failed. 

[2]  Hmce,  when  the  suit  was  filed,  not 
only  the  third  but  the  remaining  Install- 
ments, according  to  the  specific  provisions 
of  the  contract,  had  matured,  unless  the 
receipt  and  depositing  by  plaintiff  of  the 
checks  for  the  third  payments  can  be  said 
to  have  waived  those  features.  When  the 
checks  were  received,  the  instaUments  were 
long  overdue,  and  what  plaintiff  did  was  to 
deposit  them  and  have  his  bank  endeavor  to 
ascertain  whether  or  not  they  were  good. 
It  is  evident  that  he  only  intended  to  accept 
them  If  It  were  found  that  they  would  be 
paid;  for,  as  stated,  he  had  the  Shreveport 
Bank  wire  immediately  on  the  day  they 
were  deposited  (October  5th)  to  ascwtain 
their  value.  The  bank  at  Miami  did  not 
reply  until  the  day  following,  and  then  in- 
dicated that  there  was  something  obscore  in 
the  message  (though  nothing  is  said  aI>out 
this  In  the  teatlmony  of  the  cashier  taken 
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by  commlaalon).  Bridently  this  obscurity 
was  cleared  up,  but  tbe  said  bank  did  not 
wire  its  refusal  to  guarantee  the  checks  un- 
til October  8th,  three  days  after  it  had  re- 
ceived the  first  message,  and  which  plainly 
stated  an   immediate   answer   was  desired. 

It  is  true  that.  Instead  of  describing  the 
checks  as  those  of  Brown  &  Bush,  in  whose 
name  they  were  signed,  the  Shreveport  Bank 
referred  to  them  as  checks  of  Wm.  Brown. 
But  the  evidence  introduced  by  defendant  to 
show  that  he  had  made  arrangements  with 
the  Bilami  Bank  for  funds  to  meet  them 
shows  that  the  agreement  was  with  Brown, 
and,  if  this  was  the  reason  (which  Is  not  one 
given  by  the  officers  of  that  bank  for  refus- 
ing to  wire  their  guarantee)  for  not  being 
willing  to  guarantee  their  payment,  it  could 
easily  have  cleared  the  matter  up  by  advis- 
ing the  Shreveport  Bank  to  that  effect  On 
the  other  hand,  a  naked  refusal  was  sent. 

In  these  circumstances,  we  do  not  see  how 
it  can  be  said  that  plaintiff,  by  endeavoring 
to  ascertain  if  the  checks  were  good,  and, 
if  so,  to  accept  them  and  thereby  waive  the 
default  of  defendant  on  the  contracts,  is  In  a 
worse  position  than  he  would  have  been  had 
he  declined  them  altogether.  As  a  matter  of 
fact,  even  at  the  time  of  giving  their  testi- 
mony by  the  officers  of  the  bank  the  proceeds 
of  the  note  which  defendant  had  arranged  to 
discount  had  not  been  passed  to  his  credit, 
or  to  that  of  Bush  &  Brown,  although  those 
officers  say  they  would  have  paid  the  checks 
had  they  come  through  in  ordinary  channels. 

In  our  opinion  there  was  no  acceptance 
of  the  checks  In  the  sense  that  one  who  takes 
a  check  which  he  knows  to  be  good  in  pay- 
ment of  a  past-due  debt,  may  be  said  to  havp 
accepted  it;  but  the  conclusion,  from  the 
proven  facts,  is  Irresistible  that  plaintiff  only 
Intended  to  receive  them  and  to  waive  tbe 
effect  of  defendant's  delinquency  under  tbe 
contracts,  if  investigation  satisfied  him  that 
the  checks  would  be  paid.  We  further  think 
that  the  result  of  that  investigation,  from 
his  standpoint,  was  such  as  to  Justify  any 
reasonable  man  In  believing  that  they  had 
no  value,  and  that  he  was  further  Justi- 
fied ta  disregarding  them  and  bringing  the 
suit  as  he  did.  Phlfer  v.  Maxwell,  28  I/a. 
Ann.  862 ;  Saloy  v.  Dragon,  37  La.  Ann.  73 ; 
C.  C.  2185,  2187,  and  2190. 

[8]  Defendant  was  a  nonresident  and  plain- 
tiff had  the  legal  right,  U  his  claims  were 
due,  to  resort  to  attachment  Code  of  Prac- 
tice, art  243. 

Specifications  of  error  Noe.  2,  4,  and  5  may 
be  treated  together,  since  they  are  based  up- 
on the  alleged  abandonment  -of  work  on  the 
wells. 

Tbe  recoru  shows  that  at  the  date  of  the 
trial,  November  13,  1917,  plaintiff  had  drill- 
ed both  wells  to  a  depth  of  more  than  2,000 
feet,  and  which,  In  the  absence  of  the  de- 
ficit clause,  had  matured  the  fourth  Install- 
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ment,  {trovlded  proper  notice  thereof  were 
given.  It  also  appears  that  at  the  time  of 
the  trial,  although  drilling  had  stopped, 
plaintiff  had  his  rigs  on  the  premises,  in 
charge  of  caretakers,  and  was  prepared  to 
go  on  with  the  work  when  paid  for  that 
which  he  had  already  performed  according 
to  the  contract  We  cannot  assume,  there- 
fore, that  he  will  refuse  to  complete  the 
wells  when  and  if  the  price  thereof  Is  paid. 
In  any  event,  the  entire  consideration,  by 
the  very  terms  of  the  contracts  themselves, 
is  due,  and  If,  after  being  paid,  should  plain- 
tiff decline  to  proceed,  defendant  would  not 
be  precluded  from  pursuing  the  remedies 
which  the  law  affords.  As  the  bond  is  writ- 
ten, we  must  enforce  it.  > 

[4]  As  to  the  claim  of  defendant  for  dam- 
ages, being  first  in  default  on  his  obliga- 
tions under  the  contract,  he  has  no  standing 
to  claim  damages  for  the  default  of  his  ad- 
versary. Pratt  V.  Craft,  20  La.  Ann.  291; 
Pratt  V.  Craft,  19  La.  Ann.  180;  Vance  v. 
Toume,  13  La.  229 ;  Enders  v.  Glngras,  Mnl- 
haupt  &  Co.,  38  La.  Ann.  773 ;  Sltman  &  Bur- 
ton V.  lindsey,  128  La.  58,  48  South.  646; 
Murphy  Case,  130  La.  914,  58  South.  766; 
Godchanx  v.  Chi.  Lbr.  &  Coal  Co.,  181  La. 
112,  59  South.  33. 

For  the  reasons  assigned,  the  Judgment  ap- 
pealed from  is  affirmed,  with  costs. 


(US  La.  (40) 
No.   23229. 

HUTCHINSON  et  «l.  v.  ATLAS  OIL  CO. 

(Supreme  Court  of  Louisiana.  On  First  Mo- 
tion to  Dismiss  Appeal,  June  80,  1920.  On 
Second  Motion  to  Dismiss  Appeal,  November 
8.  1920.    On  the  Merits,  Jan.  31,  1921.) 

fSvttahu*  hy  the  Oomrt.) 
On  First  Motion  to  Dlamiis  Appeal. 

1.  Appeal  and  error  ^=> 1 106(4)— Case  re- 
fflanded  to  take  testlmosy  on  Issue  oil  acqui- 
escence precluding  appeal. 

Where,  upon  a  motion  to  dismiss  appeal 
upon  the  ground  of  acquiescence,  an  issue  of 
fact  is  presented  \vhich  requires  the  taking  of 
testimony,  the  case  will  be  remanded  in  order 
that  sach  testimony  may  be  taken. 

On  the  Merits. 
(Additional  Bvllabui  by  Editorial  Staf.) 

2.  Mines  and  minerals  4=978(7)— Evidenoe 
held  to  Justify  annulment  of  oil  and  gas  lease 
for  nonperformanoe. 

In  a  snit  to  annul  an  oil  and  gas  lease  on 
the  ground  that  lessee  neglected  to  prosecute 
development  work  as  required  by  the  lease,  evi- 
dence held  to  Justify  a  decree  for  plaintiff; 
time  being  of  the  essence  of  such  a  contract 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;  J.  R.  Land,  Judge. 
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Snlt  by  C  M.  Hatcblnson  and  others 
against  the  AUas  Oil  Company  to  annul  a 
mineral  lease.  Judgment  for  plaintifls,  and 
defendant  appeals.  On  motion  to  dismiss  the 
appeal  the  case  was  remanded  to  take  testi- 
mony, a  subsequent  motion  to  dismiss  was 
denied,  and  ludgment  affirmed. 

Wilkinson,  Lewis  &  Wilkinson,  of  Shreve- 
port,  for  appellant 
Hall  &  Bullock,  of  Shreveport,  for  appellees. 

On  First  Motion  to  Dismiss  Appeal. 

MONROE;,  C.  J.  Defendant  prosecutes  this 
appeal  from  a  judgment  annulling  an  oil  and 
gas  lease,  with  a  reservation  to  defendant  of 
"the  right  of  Ingress  and  egress  to  and  from 
tbe  gas  well  drilled  by  it  on  plalnUfT's  land, 
for  the  purpose  of  using  or  selling  gas  from 
the  same,  should  It  be  so  ordered  in  tbe 
future." 

[1]  Plaintiff  moves  to  dismiss  the  appeal  on 
the  ground  that  defendant  bas  acquiesced  in 
the  Judgment  appealed  from  by  demanding 
and  collecting  from  "defendant  [meaning 
plaintifls]  tbe  price  of  gas  used  by  plaintifl," 
as  authorized  by  said  Judgment,  whereas, 
according  to  tbe  lease,  they  were  entitled  to 
free  gas.  It  is  alleged  that  the  Louisiana  Gas 
Company  is  interposed,  to  act  for  defendant 
in  tbe  collection  of  tbe  bills,  and  that  it  and 
defendant  occupy  tbe  same  office  and  use  the 
same  telephone.  Tbe  motion  presents  an 
Issue  of  fact  which  can  better  be  inquired 
Into  in  tbe  district  court 

It  is  therefore  ordered  that  the  case  be 
remanded  to  the  district  court  for  the  taking 
of  testimony  upon  tbe  issue  whether  or  not 
tilie  defendant  (and  appellant)  has  acquiesced 
in  the  Judgment' appealed  from. 

On  Second  Motlmi  to  Dismiss. 

DAWKINS,  J.  We  remanded  this  case  for 
tbe  purpose  of  taking  testimony  upon  the 
cbarge  made  in  the  motion  to  dismiss  tbat 
defendant  bad  acquiesced  in  tbe  Judgment  of 
the  lower  court  This  bas  been  done,  and  tbe 
case  Is  again  before  us  on  tbe  motion. 

This  evidence  shows  tbat  there  are  three 
corporations,  known  as  tbe  Atlas  Oil  Com- 
pany, the  Louisiana  Gas  &  Fuel  Company, 
and  tbe  Louisiana  Gas  Company,  all  owned 
and  controlled  by  tbe  same  Individuals,  and 
while  tbe  lease  which  was  annulled  by  the 
Judgment  of  tbe  lower  court  provides  that 
plaintiffs  Shall  have  gas  for  domestic  pur- 
poses and  to  operate  two  gins  "free  of  cost, 
provided  gas  be  found  in  suffldoit  quan- 
tities," since  February,  1920  (the  Judgment 
below  having  been  rendered  and  signed  on 
the  Stb  of  June,  1918),  the  Louisiana  Gas 
Company  bas  been  demanding  and  collecting 
pay  for  the  gas  so  used  by  plaintiffs.  In 
faet,  In  their  brief  ffied  In  this  court  since  the 
evidence  was  taken  and  the  record  returned 
,.to  ua,  counsel  for  the  defendant  say: 


"In  order  to  onderctand  the  motion  it  will 
be  necessary  to  examine  tbe  mineral  lease  in 
question,  particularly  tbat  portion  of  it  which 
gives  to  the  plaintiffs  tbe  right  to  use  gas  oS 
of  the  leased  premises  in  supplying  their'  resi- 
dence and  two  gins.  The  lease  so  provides  in 
section  10,  and  tbe  plaintiffs  have  been  accept- 
ing free  gas  from  the  lease  for  their  residence 
and  gins,  as  shown  by  the  testimony,  up  ontil 
February,  1920,  when  the  Louisiana  Gas  Com- 
pany presented  a  bill  for  the  gas  used,  and  has 
since  that  time  collected  from  the  plaintiffs 
the  monthly  gas  bills  up  to  and  indnding  the 
month  of  June,  1920. 

"The  Atlas  Oil  Company,  the  defendant, 
transferred  the  lease  in  question  to  the  Louisi- 
ana Gas  &  Fuel  Company  in  January,  1917. 
The  Louisiana  Gas  &  Fuel  Company  owns  all 
the  aUxk  in  the  Louisiana  Gas  Company. 
While  the  three  corporations  are  separate  and 
distinct,  they  are  owned  and  controlled  by  the 
same  individuals  and  occupy  the  same  offices 
and  have  the  same  general  manager." 

In  these  circumstances,  we  cannot  agree 
with  the  counsel  for  defendant  that  tbe  mere 
technical  distinction  of  separate  corporate 
entities  can  relieve  one  of  them  from  the 
effect  of  acts  done  through  a  common  manage- 
mient  in  which  all  have  apparently  and  tot 
all  reasonable  purposes,  If  not  technically, 
acquiesced  and  consented.  Our  view  is  tbat 
what  was  done  was,  for  the  purposes  of  this 
case,  as  much  the  action  of  defendant  as  that 
of  tbe  Louisiana  Gas  Company. 

However,  tbe  Judgment  of  the  lower  court 
Is  silent  on  tbe  question  as  to  whether  or  not 
the  defendant  shall  continue  to  furnish  gas 
free  to  tbe  plaintifls,  although  It  gives  de- 
fendant the  right  to  continue  to  use  and  sell 
tbe  gas  from  tbe  well  which  was  bored,  with 
the  rights  of  ingress  and  egress  for  that  pur- 
pose.   In  view  of  the  language  of  the  section 
of  the  lease  which  obligates   defendant   to 
furnish  this  free  gas,  it  Is  questionable  as 
to  whether  defendant  would  not  have,  under 
j  that  Judgment,  to  continue  to  furnish  the  gas 
i  free,  and,  if  it  would,  then  tbe  refusal  to  do 
i  so  would  not  be  in  compliance  with  tbe  Judg- 
i  ment  but  contrary  thereto.     The  prayer  of 
{ tbe  petition  is  tbat  tbe  lease  be  annulled 
except  as  to  the  one  well  already  drilled, 
which  the  judgment  did.    The  question  then 
would  be,  as  to   the  well  already  drilled, 
should   they  continue  to  furnish   free   gas? 
The  determination  of  this  issue,  however,  we 
prefer  to  postpone  until  the  case  is  decided 
on  the  merits. 

There  Is  also  much  force  In  the  contention 
of  defendant  that,  having  sued  for  the  annul- 
ment of  the  lease  (If  the  defendant  did  not 
have  to  furnish  free  gas  from  the  well  which 
plaintiffs  prayed  be  reserved  to  it),  plaintiffs 
were  not  In  a  position  to  exact  a  continuance 
of  performance  by  defendant,  L  e.,  the  fur- 
nishing of  free  gas,  and  that  It  might  refuse 
to  do  so  until  all  the  Issues  were  determined 
by  the  courts.  Leonard  v.  Busch-Bverett  Co, 
139  La.  1099,  72  South.  749. 
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For  the  reasons  assigned,  the  motion  to  dis- 
miss Is  denied. 

On  the  Merits. 

DAWKINS,  X  Plaintiffs  seek  to  annul  a 
certain  mineral  lease  executed  by  them  with 
defendant,  on  the  ground  of  the  alleged  aban- 
d6nment  and  failure  to  develop  the  leased 
property  In  accordance  with  the  contract 
They  allege  that  defendant  bored-  one  well, 
passing  through  a  gas  stratum  to  salt  water, 
which  necessitated  Its  abandonment;  that  a 
second  well  was  drilled,  which  produced  gas 
in  paying  quantities,  and  was  completed 
about  January,  1917;  that  defendant  con- 
nected the  same  with  its  pipe  line  and  paid 
petitioners  for  the  gas  for  about  two  months, 
atfthe  end  of  which  time  the  said  well  was 
shut  off  from  the  pipe  line,  "ah  hough  It  ocm- 
tained  a  plentiful  flow,"  removed  Its  machin- 
ely,  and  had  failed  to  prosecute  any  further 
development  of  the  property  for  more  than 
one  year  prior  to  the  filing  of  this  suit  on 
February  11,  1918;  that  it  had  apparently 
aband(»ied  the  lease ;  and  that  since  gas  was 
discovered  on  petitioners'  property  four  gas 
wells  had  been  drilled  on  adjoining  lands, 
some  within  a  stone's  throw'  of  the  line  of 
petitioners,  and  gas  was  being  removed  there- 
from and  sold  in  great  quantities,  wMle  de- 
fendant neglected  to  develop  plaintUTs  prop- 
erty, notwithstanding  there  was  a  ready  sale 
at  remunerative  prices,  for  all  gas  that  might 
be  produced,  to  a  pipe  line  passing  through 
the  neighborhood. 

They  pray  that  the  lease  be  annulled  and 
set  aside  save  as  to  one  well  already  drilled. 

l>efendant  pleaded,  first,  the  ezceptUm  of 
no  cause  of  action,  and,  in  the  alternative, 
answered,  admitting  that  it  had  attempted  to 
drill  no  other  wells.  It  further  admitted  the 
connection  of  the  producing  well  with  the 
pipe  line,  but  averred  that  it  had  been  discon- 
tinued for  the  reason  that,  under  the  con- 
tract, it  had  to  furnish  plaintiffs  gas  there- 
from for  domestic  purposes,  and  that  this  so 
exhausted  the  supply  of  the  well  as  to  render 
its  further  connection  with  the  pipe  line 
impracticable  and  unprofitable.  It  further 
averred  that  no  demand  had  been  made  for 
further  drilling,  and  that  "at  the  time  [the 
drilling  of  additional  wells]  would  be  of  no 
advantage  to  the  same  [property]." 

There  was  Judgment  in  favor  of  plaintiffs, 
annulling  the  lease,  but  reserving  to  defend- 
ant the  rights  of  ingress  and  egress  to  the 
well  producing  gas,  "for  the  purpose  of  using 
or  selling  gas  from  the  same,  should  it  so 
desire  In  the  future.    •    •    •    •• 

Defendant  appeala 

Opinion. 

The  essoitial  facts  of  this  case  do  not 
appear  to  be  disputed.  Defendant  commenc- 
ed operatioaB  well  within  the  terms  of  the 
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contract,  and  bored  its  first  well  through  the 
gas  stratum  to  salt  water,  in  an  effort  to  find 
oil.  The  second  well  produced  gas,  but  its 
exact  capacity  is  not  given  in  the  record.  The 
general  manager  of  defendant  company  re- 
ferred to  it  a  short  while  after  completion  as 
"a  most  excellent  gas  well,"  but  defendant 
did  not  show  what  the  exact  production  was, 
although  It  must  have  had  some  record  on  this 
point.  One  of  its  employes  testified  that  the 
well  was  small.  On  the  other  hand,  a  witness 
who  had  tested  at  least  two  of  the  four  wells 
drilled  near  the  property  of  plaintiffs  on  the 
north  and  northeast,  testified  that  those 
wells  had  capacities  ranging  from  5,000,000  to 
18,000,000  feet  per  day,  with  the  larger  weUs 
nearer  plaintiff's  property. 

The  pipe  line  was  within  a  mile  of  the 
well  in  this  case,  and  the  evidence  of  defend- 
ant shows  that  there  was  a  heavy  demand  for 
all  the  gas  that  could  be  had.  In  fact,  the 
main  excuse  for  not  using  the  gas  out  of  the 
well  on  the  plaintiffs'  land  -was  that  after 
taking  what  was  necessary  for  plaintiff's 
domestic  purposes  the  volume  and  pressure 
was  so  reduced  that  it  could  not  compete 
with  the  heavy  pressure  which  was  necessary 
to  apply  from  the  other  wells  fiowing  into  tbfi 
line  to  meet  the  demand  In  Shreveport,  I4ttle 
Rock,  and  other  places. 

There  seems  to  be,  therefore,  no  qustlon  but 
that  there  was  an  ample  market  for  the  gas 
whitib  might  have  been  produced  upon  plain- 
tiffs* property  if  reasonable  development  had 
been  made ;  and  It  would  also  appear  reason- 
ably certain  that  if  more  wells  had  been 
bored  there  was  more  than  a  possibility  that 
gas  would  have  been  found  in  paying  quanti- 
ties, in  fact  and  within  the  meaning  of  the 
contract. 

Hence  we  are  called  upon  to  determine  the 
rights  of  the  patties  in  the  light  of  these 
circumstances  and  of  the  provisions  of  the 
contract,  the  pertinent  portions  of  whidi, 
in  view  of  their  somewhat  unusual  nature, 
we  quote,  as  follows : 

"Know  all  men  by  these  presents:  That  O. 
M.  Hntchinson  (vendee  of  Loran  Frierson) 
B.  V.  Frierson,  Martha  Irene  Frierson,  feme 
sole,  and  T.  O.  Frierson,  of  the  pariah  of  Caddo, 
state  of  Louisiana,  have  and  by  these  presents 
do  hereby  demise,  let,  and  lease  unto  the  Atlas 
Oil  Company,  a  corporation  under  the  laws 
of  Illinois,  herinafter  styled  the  'company'  its 
successors  and  assigns,  the  tract  of  land  here- 
inafter described,  for  the  pitrpote  of  emptot*- 
ing  the  tame  for  (md  the  production  of  mineralt 
therefrom  and  also  grant  and  convey  all  of  the 
oil,  gas,  and  other  minerals  in  and  under  said 
lands,  as  also  the  exclusive  right  of  drilling 
and  operating  thereon  for  oil  or  gas,  together 
with  a  right  of  way  for  and  a  right  to  lay  pipe 
lines  to  convey  water,  oil,  and  gas  from  the 
premises,  to  drill  and  operate  any  wells  that  it 
may  bore,  and  also  such  other  privileges  as  are 
reasonably  requisite  for  the  conduct  of  said 
operations  and  ^e  right  to  remove,  at  any  time, 
from  said  premises,  any  and  all  property  wUch 
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may  haye  b«en  placed  Aereon  by  aald  company. 
•    •    •    [ItaUcs  by  the  court.] 

"To  have  and  to  hold  nnto  the  said  company, 
its  Buccesaors  and  aasignB,  for  the  term  and 
under  the  provisiong  as  follows,  to  wit: 

"First.  There  Is  hereby  expressly  granted  to 
the  said  company  the  right  at  any  time  before 
the  expiration  of  12  months  from  this  date  to 
begin  operationa  of  drilling  a  well  for  oil  or 
gas  on  said  premises,  and  if  such  operations 
shall  not  be  begun  on  or  before  the  expiration 
of  said  1  year  from  this  date,  then  this  lease 
shall  wholly  terminate. 

"Second.  If  said  company  shall  avail  Itself 
of  the  right  herein  granted  and  begin  operations 
of  drilling  for  a  weU  on  said  premises,  then 
from  and  after  the  beginning  of  such  opera- 
tions said  company  shall  not  be  required  to 
make  any  further  money  payments  hereinunder; 
provided,  however,  if  the  said  company  shall 
begin  snch  operations  of  drilling  a  well,  but 
shall  fail  to  prosecute  such  operations  with 
reasonable  diligence,  then  this  lease  shall  be- 
come of  no  effect. 

"If  the  company  shall  begin  audi  operationa 
of  drilling  a  well  within  the  fixed  period  from 
this  dat«  as  above  provided,  or  witJiin  any  ex- 
tension period  for  which  it  may  have  paid  as 
above  provided,  then  said  company  shall  have 
the  right  to  make  as  many  attempts  to  find  oil 
or  gaa  as  it  pleases,  and  continue  the  exercise 
of  such  rights  as  long  as  it  pleases,  even  be- 
yond the  said  term  of  one  year  from  this  date; 
provided,  only,  such  attempts  shall  be  succes- 
sive in  the  sense  that  until  oil  or  gas  he  found 
not  more  than  60  days  shall  elapse  betVreen 
the  cessation  or  abandonment  of  work  on  one 
well  and  the  beginning  of  work  on  another. 

"Third.  If,  in  the  exerdse  of  the  right  here- 
by conferred,  oil  or  gas  be  fonnd  in  paying 
quantities  on  said  land,  then  the  company  shall 
deliver  as  royalty  to  the  said  vendor  one-eighth 
of  all  oil  saved  from  wells  producing  200  bai> 
rels  per  day  or  less  one-sixth  of  all  the  oil 
produced  and  saved  from  any  well  in  excess  of 
200  barrels  per  day,  such  delivery  to  be  made 
either  in  tanks  with  connection  by  lessor  pro- 
vided or  into  any  pipe  line  that  may  be  con- 
nected with  the  well;  and  it  tiny  well  on  said 
leased  premises  produces  gas  in  paying  quanti- 
ties, and  such  gas  is  used  or  marketed  off  the 
premises  by  said  company,  then  the  said  ven- 
dors shall  be  paid  at  the  rate  of  one-eighth  the 
amount  received  for  such  gas,  payment  to  be 
made  on  or  before  the  15th  day  of  each  month, 
for  the  gas  sold  in  the  preceding  month. 

"Fourth.  If,  as  a  result  of  any  exploration 
under  this  contract,  any  other  minerals  than 
oil  or  gas  shall  be  found  in  quantities  deemed 
by  the  company  to  be  paying,  then  it  shall  have 
tiie  right  to  mine  for  and  produce  same,  paying 
to  the  lessor  what  under  all  circumstances  may 
be  reasonable  royalty. 

"Fifth.  It  is  expressly  declared  that  if  oil, 
gas,  or  other  minerals,  or  any  of  them,  be  found 
in  paying  quantities,  then  the  said  company 
shall  become  at  once  vested  with  an  estate  in 
and  to  all  of  the  minerals  underlying  said  land, 
with  right  to  produce  same,  and  any  and  all  of 
same,  aa  long  as  any  one  of  said  minerals  can 
be  produced  in  paying  quantities.    ♦    •    • 

"Seventh.  If  prior  to  the  discovery  of  oil  on 
said  leased  premise,  and  while  this  agreement 


shall  be  in  force,  there  shall  be  drilled  on  ad- 
jacent property,  and  within  200  feet  of  any 
line  of  said  leased  premises,  a  well  producing 
as  much  aa  100  barrels  of  oil  per  day  for  8U 
consecutive  days,  the  company  agrees  that  it 
will  with  all  reasonable  diligence  begin  and 
prosecute  the  drilling  of  a  well  on  said  prem- 
ises in  a  faithful  effort  to  find  and  produce 
therefrom  oil  in  paying  quantitiea. 

"Eighth.  It  is  agreed  that  unless  drilling  for 
oil  or  gas  be  commenced  on  the  tract  of  land 
this  day  leased  by  Mrs.  W.  J.  Hutchinson, 
widow  oT  W.  J.  Hutchhison,  8r.,  Mrs.  Mattie 
Hutchinson  Robinson,  wife  of  J.  M.  Robinson, 
Miss  M.  B.  Hutchinson,  C.  C.  Hntdiinson  et 
aL,  to  said  Atlaa  Oil  Company,  within  60  days 
from  the  date  of  said  lease,  or  upon  the  prem- 
ises herein  leased  to  said  company  within  said 
period  of  60  days,  this  lease  shall  wholly  ter- 
minate and  be  of  no  effect,  regardless  of  the 
conditions  in  paragraph  -T  herein,  the  under- 
standing and  agreement  being  that  a  well  can 
be  commenced  within  60  days  from  this  date 
on  either  of  the  tracts  within  60  days  of  the 
completion  or  the  abandonment  of  work  on  the 
first  well,  and  that  the  beginning  of  such  wells 
and  prosecuting  of  the  same  with  due  diligence 
shall  keep  in  force  both  leases  for  a  period  of 
12  months;  provided,  however,  thoutd  oil  le 
found  in  paying  quantities  thereafter  both  lea*- 
et  are  to  be  reqtonably  dooeloped. 

"Ninth,  If  in  exploring  for  oil  or  gas  under 
the  terms  of  this  lease  it  be  found  that  a  gas 
well  can  be  made,  the  Atlaa  OU  Company  is  to 
finish  said  well  as  a  gas  well  and  the  vendors 
herein  are  to  have  Uie  right  to  purchase  the 
same  from  said  Atlas  Oil  Company  at  the  actual 
cost  thereof,  if  said  Atlas  Oil  Company  sbaii 
desire  to  abandon  the  lease  and  to  cease  any 
further  operations  thereunder. 

"Tenth.  The  vendors  shall  have  suffident 
gas  for  domestic  purposes  on  said  premises  and 
operate  two  gins  free  of  cost,  provided  gas  be 
found  in  sufficient  quantities,  said  vendors  to 
lay  their  own  pipe  line  and  make  their  own  con- 
nections. 

"It  is  further  agreed  that  all  the  conditions 
and  terms  therein  shall  extend  to  the  heirs, 
executors,  legal  representatives,  successors  and 
assigns  of  the  parties  hereto. 

"The  company  has  this  day  paid  to  the  said 
vendors  the  sum  of  $2,355,  the  receipt  whereot 
is  hereby  acknowledged,  and  which  payment  is 
received  in  full  satisfaction  of  any  and  evory 
right  hereby  granted,  including  the  right  to  ex- 
tend the  privilege  of  explorations  of  said  land." 

It  will  be  noted  that,  contrary  to  the  usual 
provision  for  the  payment  of  a  yearly  rental 
to  keep  the  contract  alive,  on  failure  to  drill, 
after  the  expiration  of  the  first  period  of  one 
year,  the  contract  In  this  case  stipulates  for 
continuous  drilling,  at  intervals  of  not  more 
than  60  days  from  the  completion  of  each 
dry  bole,  until  oil  or  gas  la  found  In  paying 
quantities;  the  contract  expressly  providing 
that  the  failure  to  begin  before  the  expiration 
of  the  year  should  cause  the  lease  to  "wholly 
terminate."  No  proviso  follows,  and  there  is 
nothing  said  about  the  payment  of  rentals, 
although  in  the  condudtag  paragraph,  where- 
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In  acknowledgment  of  the  reqeipt  of  the 
price  of  $2,355  is  made,  It  is  said,  "and  which 
payment  Is  received  in  full  satisfaction  of  any 
and  every  right  hereby  granted,  Inclnding  the 
right  to  extend  the  prlrllege  of  exploratlona 
of  said  land."  We  take  it  that  this  last 
clause  meant  such  extension  as  might  be 
snbsequently  agreed  upon.  The  parties  eT^- 
dently  so  Interpreted  it, '  as  will  be  seen 
from  the  following  letter  from  the  general 
manager  of  defendant  company  to  one  of  the 
plaintiffs,  written  with  regard  to  operations 
upon  a  tract  covered  by  another  lease,  but 
which  was  almost  Identical  with  the  one 
under  consideratl<Hi,  and  so  Interwoven  to- 
gether as  to,  In  very  many  respects,  eon- 
■titnte  one  undertaking: 

"March  12,  1917. 

"Mr.  T.  S.  Hutchinson,  1725  Fairfield  Avenue. 
Shreveport,  La.— Dear  Mr.  Eubdiinaan:  Hie 
time  is  very  rapidly  approaching  when,  under 
the  terms  of  oar  leaae  from  yon  and  the  other 
members  of  your  family,  we  must  begin  drill- 
ing on  tbe  lower  parcel  of  property  embraced 
in  the  lease.  I  am  writing  to  ask  yon  upon 
your  part  to  grant  and  to  procure  for  us  from 
the  others  interested  an  extension  in  the  drill- 
ing requirements  on  this  property.  I  think  you 
know  that  we  had  thoroughly  tested  what  we 
call  our  Frierson  lease,  that  is  the  northern 
parcel  of  land  under  lease  from  you  and  your 
family,  in  all  of  the  sands  heretofore  explored 
by  the  on  companies,  we  went  back  into  that 
well  and  spent  more  than  $5,000  in  exploring 
tiM  deeper  sands,  witiiont  any  favorable  re- 
sults, however,  in  the  matter  of  locating  oil. 
We  then  dr^ed  a  mott  «aceHent  gat  toeO  kt 
th«  thattov)  tand.     [Italics  by  the  court] 

"I  think  you  also  know  that  we  are  now  en- 
gaged In  eonstmcting  an  dght-inch  pipe  line 
for  gas  from  the  Shreveport  to  the  Bossier 
field,  and  on  account  of  the  fact  that  in  the 
Frierson  well  we  found  gas  in  paying  qnantities 
in  all  three  of  the  sands,  we  are  bnilding  that 
pipe  line  down  the  western  side  of  the  river, 
and  will  cross  the  river  very  near  this  Frierson 
lease.  This  will  give  to  you  a  market  for  your 
gas  and  will  make  the  property  profitable.  The 
creation  of  this  market  for  your  gas  is  costing 
us  many  thousands  of  dollars. 

"We  have  very  little  idea  that  any  oil  will 
be  found  on  the  lower  tract  which  we  have  un- 
der lease.  We  do  believe,  however,  that  some 
portions  of  that  land  will  be  found  valuable 
for  gas.  There  can  be  no  possible  advantage 
gained  in  drilling  on  that  lease  for  gas  until 
there  is  first  a  market  for  it.  Just  as  soon  as 
the  market  Is  ready,  we  will  do  the  necessary 
drilling  and  test  this  property  for  gas  and  oil 
both.  Since,  therefore,  it  cannot  possibly  work 
to  yoar  diaadvantage  in  any  way  and  will  work 
to.  our  very  great  advantage,  I  am  writiDg  to 
ask  if  you  will  give  ns  an  extension  of  this 
lease  so  that  we  will  not  be  required  to  drill 
until  on  or  before  the  15th  day  of  June.  I  sin- 
cerely trust  that  yon  may  see  your  way  dear 
to  grant  this  concession. 

"Please  let  us  have  your  reply  as  early  as 
possible,  for  if  you  do  not  see  your  way  dear 
to  grant  fhis  request  we  most  take  the  neces- 
MUj  steps  to  protect  our  lease  which  we  al- 
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rpidy  have.     This,  however,  will  give  us  con- 
siderable convenience. 

■■\e\y  truly  yours,  O.  A.  Wright" 

The  lease  on  the  other  tract  (referred  to  In 
this  letter)  expired  May  8,  1917,  and  the  ex- 
tension was  granted  In  accordance  with  this 
request  until  August  1st,  in  consideration  of 
defendant's  agreeing  to  cither  drill  upon  that 
tract  in  the  meantime  or  to  pipe  gas  to 
plaintlfTs  plantation  from  the  well  which  had 
been  bored  upon  the  tract  now  in  contest 
The  pipe  was  laid  and  connection  made  In 
compliance  with  the  latter  condition,  at  a 
cost  of  some  $4,000  to  defendant.  As  will  be 
noted  from  the  date  of  the  letter  quoted,  this 
all  took  [rface  after  drilling  was  stopped  on 
the  property  here  Involved,  and  had  refer- 
ence to  the  other  tract,  which  is  not  covered 
by  this  litigation.  However,  as  appears  from 
the  eighth  paragraph  of  the  lease  quoted 
above,  the  beginning  and  prosecution  of  drill- 
ing upon  either  tract,  as  therein  provided, 
was  to  keep  In  force  the  rlc^ts  on  both. 

It  Is  also  significant,  as  Indicating  the  In- 
tention and  puri>ose  of  the  parties,  that  the 
said  paragraph  8  provides  that  "should  oil 
be  found  in  paying  qnantltiea,  thereafter  botl\ 
leases  are  to  be  reasonably  developed."  And, 
again,  It  is  provided  in  the  following  para- 
graph (9)  that  If  a  gas  well  "can  be  made" 
plaintiffs  were  to  have  the  right  to  purchase 
same  at  actual  cost  "if  the  Atlas  Oil  Com- 
pany shall  desire  to  abandon  the  lease  and  to 
cease   any   further   operations   thereunder." 

These  matters  are  referred  to  for  the  pur- 
pose of  showing  that,  at  the  time  of  making 
the  contract,  it  was  evidently  the  main  desire 
of  defendant  to  explore  for  oil,  and  that  if 
gas  alone  was  found  it  could  abandon  the 
lease,  and  in  that  event  sell  the  well  to  plain- 
tiffs at  actual  cost. 

As  a  matter  of  fact.  It  had  removed  its 
machinery  and  made  no  further  effort  to  drill 
on  the  land  for  more  than  a  year  prior  to  the 
filing  of  this  suit,  and  under  a  reasonable 
Interpretation,  both  as  a  matter  of  fact  and 
of  law,  had  abandoned  the  lease,  although 
such  purx>ose  had  not  been  affirmatively  com- 
municated to  the  plaintiffs.  This  view  finds 
considerable  support  in  the  fact  that,  in  addi- 
tion to  the  circumstances  detailed  above,  the 
defendant  had  cut  the  well  off  from  the  pipe 
line,  and  had  permitted  plaintiffs  to  nse  its 
output  for  domestic  purposes,  with  the  ex- 
ception of  a  negligible  quantity  which  was 
being  consumed  by  one  Knight 

Counsel  for  defendant  quote  In  the  brief 
and  rely  upon  the  fifth  paragraph  of  the  lease 
as  giving  it  a  vested  right  in  all  the  gas 
beneath  the  premises. 

For  the  purpose  of  discussion,  we  again 
qoote  that  stipulation: 

"It  is  expressly  declared  that  if  oil,  gas,  or 
other  minerals,  or  any  of  them,  be  found  in 
paying  quantities,  then  the  said  company  shall 
become  at  once  vested  with  an  estate  in  and 
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to  all  of  the  minerals  imderlTbig  said  land,  with 
right  to  produce  same,  and  any  and  all  of  same, 
as  long  as  any  one  of  said  minerals  can  be  pro- 
duced in  paying  qaantitieB." 

This  provision  was  unquestionably  Intend- 
ed to  give  the  defendant  the  right  to  develop 
the  land  and  to  derive  all  of  the  benefits 
vrhlch  that  development  afforded,  so  long 
as  the  operations  were  profitable.  At  the 
same  time,  the  contract  was  commutative 
In  its  nature,  and  the  tight  or  privilege  men- 
tioned carried  with  it  the  implied  correlative 
promise  to  plaintiffs  that  it  would  prosecute 
the  development  with  sufficient  thoroughness 
to  produce  at  least  reasonable  benefits  to  the 
lessors.  The  main  object  of  this  and  aU 
other  mineral  leases  Is  to  have  exploitation 
of  the  premises  for  their  minerals,  and.  If 
found,  to  have  them  produced  for  the  common 
benefit  of  the  lessor  and  lessee.  Hence, 
universally,  a  comparatively  short  time  Is 
stipulated  within  which  operations  shall  be 
commenced,  and  In  default  provision  made 
for  delay,  upon  the  payment  of  a  satisfactory 
'  consideration;  and  after  the  mineral  Is  found 
It  Ijg  equally  uniformly  provided  that  no 
farther  payments  shall  be  mad&  WhyT 
Because  It  is  Intended,  sometimes  expressed, 
but  we  tlilnk  In  all  cases  implied,  that  the 
minerals  will  be  produced  and  marketed  to 
the  best  advantage  of  both  parties,  especially 
where,  as  In  the  present  case,  there  is  a 
ready  and  easily  accessible  market  for  all 
that  can  be  had. 

[2]  In  our  opinion  It  would  require  a  very 
dear  and  unmistakable  contract  to  support 
the  proposition  that  a  lessee  could,  after  dis- 
covering any  mineral  in  paying  quantities, 
decline  to  explore  further,  refuse  to  pay  any 
further  consideration,  and  fail  to  market  that 
which  had  been  found,  indefinitely  and  at  his 
pleasure.  Such  a  situation  would  be,  to  say 
the  least,  contrary  to  the  principles  of  equity, 
to  say  nothing  of  a  wholesome  public  policy 
which  frowns  upon  such  putting  of  property 
out  of  commerce. 

Then,  again,  it  is  clear  that  In  the  case  of 
oil  and  gas  a  different  rule  to  that  of  oth- 
er minerals,  ex  necessitate,  must  apply  be- 
cause of  the  peculiar  nature  of  those  sub- 
stances, and  of  the  law  applicable  thereto, 
which  enables  the  owner  or  lessee  of  adjoin- 
ing tracts  to  extract  all  that  can  be  drawn 
from  the  earth  through  his  own  property, 
including  that  which  lies  under  his  neighbors. 
Hence  time  and  prompt  development  become 
of  the  essence  of  such  contracts,  once-oU  or 
gas  has  been  found.  Archer  on  Oil  &  Qas, 
p.  6, 1 1,  and  paragraphs  438  and  444;  Ouffey 
Petroleum  Co.  v.  Oliver  (Tez.  Civ.  App.)  78  S. 
W.  884;  Green  et  al.  v.  Standard  Oil  Co.. 
146  La.  935,  84  South.  211. 

For  the  reasons  assigned,  the  Judgment 
appealed  from  is  affirmed,  with  costs. 

CNIBLL,  J.,  concurs  in  the  decree. 


a«  l«.  S3> 
No.  a4IML 

STATE  ».  HALABY. 

(Supreme  Court  of  Louisiana.    Jan.  81.  1921.) 

(BvOahu*  by  the  OourtJ 

1.  Indlotment  and  Information  4=> 1 09— Charge 
of  statutory  airense  must  bring  It  precisely 
within  statute. 

A  charge  of  a  statutory  offense  must  be  so 
laid  as  to  bring  the  offense  precisely  within  the 
statute,  leaving  nothing  to  implication  or  in- 
tendment 

2.  Indlotment  and  Information  «s>IIO(3) — 
Charge  of  fraudulent  uss  of  name  of  another 
held  not  within  statute. 

A  charge  by  affidavit  of  fraudulent  use  by 
one  person  of  the  name  of  another  in  whose 
bndness  the  person  charged  is  not  interested 
is  not  within  the  terms  of  Act  119  of  1888, 
'^licb  denounces,  as  an  offense,  the  fraudulent 
use  by  one  person  of  the  name  of  another  who 
is  not  interested  in  the  occupation  of  Oie  al- 
leged user. 

Appeal  from  City  Court  of  Hammond; 
H.  G.  Hungate,  Judge. 

Navoimi  Halaby  was  convicted  of  fraudu- 
lent use  of  the  name  of  another,  and  he  ap- 
peals. Conviction  annulled,  and  defendant 
discharged. 

See,  also,  86  South.  661. 

Sami  A.  Montgomery,  of  New  Orleans,  and 
Clay  Elliott,  of  Amite,  for  appellant. 

A.  V.  Coco,  Atty.  Gen.,  M.  J.  Allen,  Dlst 
Atty.,  and  Purser  &  Magmder,  all  of  Amite, 
for  the  State. 


MONBOB,  O.  J.  Defendant  luiTing  been 
convicted  of  an  offense,  under  Act  119  of 
1888,  and  fined  $1,000,  prosecutes  this  appeal, 
relying  on  three  bills  of  exception  : 

Bill  1  was  reserved  to  the  overruling  of  a 
plea  to  the  Jurisdiction  of  the  court.  The 
exception  is  not  referred  to  in  the  brief  of 
counsel  and  is  presumed  to  have  been  aban- 
doned. 

Bill  2  was  reserved  to  the  overruling  of  an 
exception,  or  demurrer,  to  the  effect  that  the 
affidavit  charges  no  offense  known  to  the 
law  of  the  state ;  the  specification  being  that 
it  is  not  charged  that  the  prosecuting  witness, 
whose  name  is  alleged  to  have  been  used, 
was  interested  in  defendant's  occupathm,  bat 
that  the  charge  is  that  defendant  sought  and 
obtained  information  concerning  the  business 
in   which  the  prosecuting   witness   was   en- 


The  statute  reads: 

"That  it  shall  be  onlawfol  for  any  person,  or 
persons,  engaged  in  any  occupation  to  make 
fraudulent  use  of  the  name  of  any  person  not 
having  an  interest  therein  or  to  do  any  busi- 
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neM  onder  the  name  of  any  person,  or  pereona, 
not  hsTing  an  interest  thereiii." 

The  afBdarit  beass  the  signature  of  Frank 
B.  Thomas,  and  reads,  so  far  as  need  be 
qaoted,  as  foUows: 

'TThat  one  Naroum  Halaby  •  •  *  did 
•  •  *  Tiolate  the  laws  of  the  state  of  Lou- 
isiana hj  falsely  and  fraudnlently  daiming  to 
be  "Mr.  Thomas  of  Hammond,'  in  a  business 
conversation  with  the  manager  of  the  Fatb6 
department  of  Kice,  Stiz  &  Co.,  over  the  long 
distance  telephone,  in  which  conversation  said 
Halaby,  falsely  and  fraudulently  nsing  affi- 
ant's name,  sought  and  obtained  information 
concerning  affiant's  business  relations  with  said 
Rice,  Stix  &  Co.  in  the  handling  of  the  Fath6 
manufactured  articles,  the  said  Halaby  not  be- 
ing the  person  who  had  the  contract  with  the 
sidd  Sice,  Stix  ft  Co.  and  having  no  interest  in 
affiant's  contract  with  said  concsrn,  all  of  which 
fraudulent  acts  and  misrepresentationa  are  in 
violation  of  the  laws." 

The  case  was  tried  wltliout  a  jury,  and  the 
Judge  gives  bis  reason  for  convicting  defend- 
ant as  follows: 

"The  court  finds  the  defendant  guilty  as 
charged;  the  court  la  satisfied,  from  the  evi- 
dence produced,  that  the  defendant  gave  his 
name  as  Mr.  Thomas,  in  tiie  sense  of  a  sur- 
name, and  not  as  his  first  name,  knowing  that 
there  was  a  Mr.  Thomas  in  a  similar  business 
in  Hammond,  and  that  he  intended  to  convey 
the  impression  to  the  people  with  whom  he 
was  doing  business,  or  was  attempting  to  do 
business,  that  Mr.  Thomas  had  an  interest  in 
the  store  which  he,  the  defendant,  was  con- 
ducting in  Hammond." 

In  finding  defendant  guilty  as  ctiarged, 
however.  It  appears  to  us  that  the  judge 
failed  to  obsOTve  that  defendant  is  not  charg- 
ed with  the  misdemeanor  denounced  by  the 
statute,  since  the  charge  is  that  he  fraudu- 
lently used  the  name  of  a  person  In  whose 
business  he  was  not  interested,  whereas  the 
statute  penalizes  the  fraudulent  use  of  the 
name  of  a  person  who  is  not  interested  In  the 
occupation  of  the  user,  which  occupation  may 
be  quite  a  different  affair  from  the  business 
of  tbe  person  whose  name  is  used. 

(1, 2]  It  may  be  said  that  the  purpose  of 
the  statute  is  to  penalize  the  fraudulent  use 
by  one  person  of  the  name  of  another  In  any 
case ;  but,  as  determined  by  its  language,  its 
purpose  is  to  confine  its  application  to  the 
particular  case  of  a  t)erson  engaged  In  any 
occnpatlon  who  makes  fraudulent  use  of  the 
name  of  another,  or  does  business  in  the 
name  of  another,  who  has  no  Interest  In  that 
occupation.  Inasmuch,  therefore,  as  the  stat- 
ute does  not,  by  its  terms,  include  all  cases 
of  fraudulent  use  of  another's  name,  it  is 
clear  that,  to  be  authorized  by  It,  a  charge 
must  set  forth  the  ingredients  of  the  partic- 
ular offense  which  It  creates  and  denounces. 


It  Is  pr<Aably  for  that  reason  that  the  courts 
held,  with  considerable  uniformity,  that — 

"The  general  rule  is  that  the  diarge"  (of  a 
statutory  offense)  "must  be  so  laid  in  the  in- 
dictment as  to  bring  the  case  precisely  witiiia 
the  description  of  the  offense  as  given  in  the 
statute,  alleging  distinctly  all  the  essential  req- 
uisites constituting  it.  *  *  *  Either  the  let- 
ter or  the  substance  must  be  followed,  and  noth- 
ing is  to  be  left  to  implication  or  intendment, 
or  to  conclusion;  *  *  *  it  being  held,  in 
some  cases,  that  the  precise  words  of  the  stat- 
ute must  be  employed,  and  it  is  usually  tbe  bet- 
ter practice  to  do  so."  22  Oyc.  pp.  836,  836c 
(1),  (ID- 
Being,  then,  of  the  opinion  that  the  affi- 
davit herein  charges  no  offense,  we  find  it 
unnecessary  to  consider  the  question  present- 
ed by  defendant's  bill  3. 

For  the  reason  thus  assigned,  It  is  ordered 
and  decreed  that  the  conviction  and  sentence 
appealed  from  be  annulled  and  the  defendant 
discharged. 

048  La.  KT) 
N*.  2284Z. 
HERRING  V.  FARMERS'  CO-OP.  ASS'N  etal. 

(Supreme  Oonrt  of  Ixniisiaiia.   Jan.  31,  1821.) 

(SvUabut  &v  Editorial  Btaff.) 

Asaooiatloaa  «s»20(5)— Flndlag  that  direetora 
of  assodatlon  Indorsad  ladividualiy  held  sus- 
tained. 
In  an  action  against  a  co-operative  associa- 
tion and  the  members  of  its  board  of  directors 
on  a  note  of  the  association  indorsed  by  the  di- 
rectors, evidence  held  to  sustain  a  finding  that 
the  Erectors  indorsed  the  note  as  individuals, 
and  not  merely  as  evidence  of  authority  of  the 
president  and  secretary  of  the  association  to 
sign  and  issue  it,  apart  from  the  presumption 
created  by  Negotiable  Instrument  Law,  |  17, 
par.  6. 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict (3ourt,  Parish  of  Tangipahoa;  Robert 
S.  Ellis,  Judge. 

Suit  by  O.  W.  Herring  against  the  Farm- 
er)^ C!o-operatlve  Association  and  others. 
Judgment  for  plaintiff,  and  certain  defend- 
ants appeaL    Affirmed. 

Purser  &  Magruder,  of  Amite,  for  appel- 
lants. 

R.  0.  dc  S.  Reid,  of  Amite,  tor  appellee. 

O'NIELIi,  J.  This  suit  is  on  a  promissory 
note  signed  and  issued  by  the  Fanners'  Co- 
operative Association  and  Indorsed  by  the 
six  members  of  its  board  of  directors,  indi- 
vidually. Tbe  note  was  secured  by  mortgage 
on  real  estate  belonging  to  the  association 
and  by  a  pledge  of  several  promissory  notes 
belonging  to  the  association.  The  association 
made  no  defense  to  the  suit  and  judgment 
was  rendered  against  it  on  the  pleadings. 
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One  of  the  Indoners,  having  left  the  coun- 
try, wu  not  sued.  The  defense  of  the  five 
other  Indorserg  was  that  it  was  understood 
between  them  and  the  holder  of  the  note  that 
they  were  signing  merely  as  evidence  of  the 
authority  of  the  president  and  secretary  of 
the  association  to  sign  and  issue  the  note 
and  mortgage  for  the  association,  and  with 
the  understanding  that  they,  the  Indorsers, 
would  not  be  liable  personally.  Judgment 
was  rendered  against  the  five  Indorsers,  in 
solido,  and  they  prosecute  this  appeal. 

The  first  Indorser,  S.  B.  Ellzey,  in  his  tes- 
timony In  the  case,  admitted  that  he  wrote 
the  word  "individually"  after  his  signature 
on  the  back  of  the  note.  After  the  signature 
of  each  of  the  other  indorsers  there  a'e  two 
dots,  thus  ",  under  the  word  "Individually," 
Indicating  that  each  Indorser  signed  in  his 
individual  capacity,  and  not  as  a  director  of 
the  association.  Three  of  the  indorsers  testi- 
fied that  they  had  not  made  the  mark,  ",  in- 
dicating that  they  indorsed  the  note  indi- 
vidually. Their  testimony  was  contradicted 
by  that  of  the  plaintiff,  and  of  the  notary 
public  before  whom  the  mortgage  and  the 
note  was  signed,  and  by  the  testimony  of 
another  disinterested  witness.  Four  of  the 
indorsers  and  three  disinterested  witnesses 
also  testified  that  the  plaintiff,  or  the  notary 
public,  told  the  indorsers,  at  the  time  they 
Indorsed  the  note,  that  their  signing  was  a 
mere  matter  of  form,  to  show  the  authority 


of  the  president  and  secretary  to  sign  and  is- 
sue the  note  and  mortgage,  and  that  the  in- 
dorsers would  not  be  liable  persohally.  That 
testimony  is  contradicted  by  that  of  the 
plaintiff,  of  the  notary  public,  and  of  anoth- 
er disinterested  witness;  and  it  is  further 
discredited  by  the  fact  that  immediately  be- 
fore the  note  was  signed  or  issued  a  resolu- 
tion was  adopted  by  the  board  of  directors, 
authorizing  the  president  and  secretary  to 
sign  and  issue  the  note  and  mortgage.  There 
was  therefore  no  reason  why  the  meml>erB  of 
the  board  of  directors  should  write  their 
names  on  the  back  of  the  note,  exoept  In 
their  individual  capacity,  as  indorsers.  The 
sixth  paragraph  of  section  17  of  the  Negoti- 
able Instrument  Law  (Act  64  of  1901,  p.  151), 
declares: 

"Where  a  signature  is  so  placed  upon  the  in- 
strument that  It  is  not  clear  in  what  capacity 
the  person  making  the  same  intended  to  aign. 
he  is  to  be  deemed  an  indorser." 

Apart  from  the  presumption  created  by  the 
statute  quoted,  our  opinion  is  that  the  judg- 
ment appealed  from  is  sustained  by  the  evi- 
dence. The  district  Judge  was  In  a  better 
position  than  we  are  to  judge  of  the  cred- 
ibility of  the  witnesses  who  testified  in  this 
case.  Mo  argument  has  been  made  nor  brief 
filed  in  behalf  of  appellants. 

The  judgment  appealed  from  is  affirmed, 
at  the  cost  of  appellants. 
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(BvpniBe  Court  of  IfiesiMippi,  INvision  ▲. 
March  14,  1021.) 

(8itHalnu  bv  the  Ooitrt.) 

Jury  «=9l3t(IO)— Questions   tonoMng   qualHI- 
oatlons  nnst  bo  propounded  by  Judge  and 
questions  for  Information  of  eounsel  by  Judge 
or  oounael  in  Judge's  discretion. 
Under  rale  10  promulgated  by  the  drcnit 
jndgee  and  chancellors  under  tiie  proTisions  of 
chapter  IIB,  La^rs  1920,  it  is  obligatory  on 
the  trial  jadge  to  himseU  propound  all  anes- 
tions  asked  the  jurors  on  their  voir  dire  touch- 
ing their  qualifications,  and  whether  Questions 
for   eliciting  information  for  the  guidance  of 
counsel  In  exercising  the  right  of  peremptory 
challenge  shall  be  propounded  by  the  judge  or 
by  counsel  must  be  left  to  the  discretion  of 
the  trial  judge. 

Appeal  from  Circuit  Court,  Slmpstm  Coun- 
ty; W.  H.  Hughes,  Judge. 

Mose  Williams  was  conylcted  of  murder 
and  sentenced  to  life  imprisonment,  and  be 
appeals.    Affirmed. 

Hilton  &  Hilton  and  J.  P.  Edwards,  all  of 
Mendenhall,  for  appellant. 

Wm.  Hemingway,  Asst  Atty.  Gen.,  for  the 
State. 

SMITH,  C.  J.  We  find  no  reversible  er- 
ror in  any,  but  deem  It  necessary  to  respond 
to  only  one,  of  the  appellant's  many  assign- 
ments of  error. 

The  Jurors  were  examined  touching  their 
qnaliflcatlons  by  the  trial  judge  himself. 
When  called  on  to  exercise  their  peremptory 
challenges,  counsel  for  the  appellant  request- 
ed permission  to  further  examine  the  jurors 
themselves  touching  their  qnaliflcatlons  and 
also  in  order  to  Intelligently  exercise  their 
right  of  peremptory  challenge.  The  judge 
declined  to  permit  them  to  do  this,  but  offer- 
ed himself  to  ask  any  proper  questions  not 
theretofore  asked  the  jurors  which  counsel 
might  desire.  This  ruling  is  assigned  for 
error. 

Rule  10  promulgated  by  the  circuit  judges 
■  and  chancellors  under  the  provisions  of  chap- 
ter 115,  Laws  1920,  makes  It  obligatory  on 
the  trial  Judge  to  himself  propound  all  ques- 
tions asked  the  jurors  on  their  voir  dire 
touching  their  qnaliflcatlons,  and  whether 
questions  for  eliciting  information  for  the 
guidance  of  counsel  in  exercising  the  right 
of  peremptory  challenge  shall  be  propounded 
by  the  jndge  or  by  counsel  must  be  left  to 
the  discretion  of  the  trial  Judge. 

In  the  case  of  Hale  v.  State,  72  Miss.  140, 
16  South.  887,  relied  on  by  counsel  for  the 
appellant,  the  trial  Jndge  refused  to  pro- 
pound to  the  Jurors  the  questions  suggested 
by  counsel  or  to  permit  counsel  to  do  so. 

AlBrmed. 


024  HI».  TW) 
HOLLIS   &    RAY   V.    ISBELL.    (No.  21626.) 

(Supreme   Court   of   Mississipiri,   Di^aion   B. 
March  7,  1821.) 

(Byllabut  by  the  Court) 

Bailment  <Ss>l8(2)— Liens  «s>3— All  liens 
created  by  law  or  by  contraot;  Hen  for  rft> 
pairs  snbjeot  to  prior  known  lien. 
All  liens  are  created  by  law  or  by  contract, 
and  to  establish  a  lien  the  contract  must  be 
made  by  the  owner  of  the  property  upon  which 
a  lien  is  sought  to  be  impressed.  The  contract 
may  be  expressed  or  implied.  But,  where  a 
mechanic  repairs  property  on  which  there  ex- 
ists a  prior  lien  which  he  knows  exists,  his  lien 
for  repairs  will  he  subject  to  the  prior  lien  un- 
less the  facts  show  a  waiver  by  the  prior  lien- 
holder,  or  an  implied  contract  to  subordinate 
his  lien  to  that  of  the  mechanic.  Broom  v. 
Dale.  109  Miss.  52,  67  South.  659,  L.  B.  A. 
1915D,  1146,  distinguished. 

Appeal  from  Circuit  Court,  Copiah  County; 
D.  M.  MiUer,  Judge. 

Suit  by  HolUs  &  Bay  against  J.  M.  IsbeU. 
Judgment  for  plaintlffB  before  a  Justice  of 
the  peace  was  reversed  on  appeal,  and  plain- 
tiffs appeal.    Affirmed. 

B.  N.  Miller  and  L.  F.  Hoidrlck,  both  of 
Hazelhnrst,  for  ai^)eUant>. 
J.  F.  Ouynes,  of  HazeUmnt,  for  appellee. 

BTUBIDGB,  J.  Hollls  &  Ray  instltnted  a 
proceeding  to  establish  a  mechanic's  lien  on 
an  automobile  which  they  bad  repaired  for 
Isbell.  IsbeU  had  bought  the  automobile 
from  Wm.  Atkinson  &  McDmiald  Company,  a 
corporation,  who  had  retained  title  until  the 
purchase  money  was  paid.  The  suit  origi- 
nated In  a  Justice  of  the  peace  court  in  which 
court  there  was  a  judgment  holding  the  ap- 
pellant's claim  superior  to  that  of  Atkinson 
&  McD(Hiald  Company,  from  which  judgment 
an  appeal  was  prosecuted  to  the  circuit  court, 
where  there  was  a  Judgment  holding  that  the 
Hen  of  Atkinson  &  McDonald  Company  was 
superior  to  that  of  the  appellant,  from  which 
Judgment  this  appeal  is  prosecuted. 

The  case  was  tried  In  the  circuit  comt  on 
an  agreed  statement  of  facts  before  the  cir- 
cuit court  without  a  Jury.  The  agreed  state- 
ment of  facts  reads  as  follows: 

"In  this  case  it  is  agreed  between  counsel 
to  submit  to  the  court,  waiving  a  jury,  the  fol- 
lowing facts: 

"It  is  agreed  that  Atkinson  ft  McDonald 
Company  on  March  22,  1919,  sold  and  deliver- 
ed to  J.  M.  Isbell  a  Maxwell  touring  car  for 
Ote  sum  of  $275  and  intereat,  for  which 
amount  they  accepted  his  note,  reserving  to 
the  said  company  title  to  the  said  car  nntil  the 
purchase  money  should  be  paid;  Aat  said  note 
is  filed  herewith  as  Exhibit  A  hereto.    On  the 

day  of  September,  1919,  there  was  due  on 

the  said  note  a  balance  of  $215,  which  fact  that 
there  was  a  balance  due  by  Isbell  on  the  car  to 
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claimant  waa  fnHy  known  to  UolUa  ft  Ray, 
plaintiifa  in  the  original  suit 

"On  the  last  date  named,  without  the  knowl- 
edge or  consent  of  Wm.  Atkinson  &  McDonald 
Company,  the  said  Isbell  took  the  automobile 
to  Eollig  &  Ray  for  repairs  and  they  repaired 
it  at  their  garage.  The  amount  due  tor  said 
repairs  amounted  to  $S1.  Before  the  said  bill 
was  paid  they,  Hollis  &  Ray,  consented  for 
the  said  Isbell  to  take  possession  of  said  car. 

"On  the  day  of  ,  1920,  the  said 

bill  for  repairs  being  still  doe  and  unpaid,  said 
Hollis  &  Ray  filed  tbeir  suit  in  the  justice  of 
the  peace  court  to  enforce  their  lien  on  said 
car  for  the  said  sum.  The  car  waa  seized. 
Atkinson  &  McDonald  Company  before  the 
trial  filed  tiieir  claimant's  issue,  daiming  the 
title  to  said  car  by  virtue  of  said  note. 

"At  the  trial  Hollis  &  Ray  obtained  judgment 
for  said  amount  of  (51,  and  for  the  sale  of  said 
car  for  which  to  pay  the  said  amount.  On  trial 
of  claimant's  issue  the  said  lien  of  Hollia  & 
Ray  was  held  to  be  paramount  to  the  claim  of 
title  of  Atkinson  &  McDonald  Company. 
Whereupon  said  company  appealed  to  the  cir- 
cuit conrt" 

The  appellant  relies  upon  the  case  of 
Broom  v.  Dale,  100  Miss.  52,  67  Sonth.  659, 
L.  R.  A.  1916D,  U46,  in  whidi  this  court 
hdd  tltat  where  a  vendor  reserring  title  to 
secure  the  purdiaae  money  had  knowledge 
that  a  car  sold  with  title  retained  was  being 
repaired  by  a  mechanic,  and  made  no  objec- 
tion thereto,  the  mechanic's  lien  was  superior 
to  that  of  the  vendor.  The  appellant  also 
relied  on  the  case  of  Orr  v.  Jitney  Oa,  115 
Miss.  140,  75  South.  945.  In  the  Broom  Case, 
supra,  a  ground  of  liability  rests  upon  the 
proposition,  that  the  vendor  had  knowledge 
and  impliedly  consented  to  the  repair  of  the 
car,  and  that  the  repair  resulted  to  his  benefit 
as  well  as  to  the  benefit  of  the  vendee.  In 
the  case  before  us  the  vendor  had  no  knowl- 
edge whatever  that  repairs  were  being  made 
or  were  to  be  made  until  after  their  comple- 
tion. There  is  nothing  in  the  record  to  show 
that  the  repairs  increased  the  value  of  the 
car  over  and  above  its  value  at  the  time  of 
the  sale. 

The  appellant  also  argues  that  the  prin- 
ciple of  commercial  necessity  enters  into  tliis 
case,  and  for  that  reason  a  mechanic's  lien 
should  be  superior  to  the  voidor's  Uen  or  the 
vendor's  title,  even  though  the  mechanic  bad 
knowledge  of  the  seller's  rights. 

In  8  R.  C.  L.  133,  |  65,  it  is  stated: 

"All  liens  are  created  by  law  or  by  contract 
of  the  parties.  Hence,  while  ordinarily  a  bailee 
baa  a  hen  on  a  chattel  where  by  the  bestowal 
of  skill  and  labor  he  has  enhanced  its  value, 
such  a  lien  arises  from  his  employment  to  ren- 
der the  services,  and,  as  a  lien  is  in  effect  a 
proprietary  interest  or  qualified  ownership,  it 
follows  that  the  employment  must  be  by  the 
owner  whose  proper^  is  to  be  affected  by  the 
lien,  or  by  his  consent,  express  or  implied; 
otherwise  the  bailee  has  no  lien,  and  the  true 
owner  on  demand  is  entitled  to  a  delivery  there- 
of without  satiafying  any  ehargea  which  may 


have  accrued  in  favor  of  the  bailee  against  tia 
baflor." 

The  general  rule  of  priority  is  that  one  ao> 
quiring  a  right  with  knowledge  of  a  pri<H: 
right  acquires  subject  to  the  prior  right,  and 
this  rule  will  be  enforced  onless  circum- 
stances are  such  that  an  agreement  to  the 
contrary  may  be  implied  on  the  part  of  the 
holder  of  the  prior  right  In  many  cases  the 
circumstances  warrant  the  court  in  holding 
from  the  drcumstances  that  the  prior  lien- 
holder  has  waived  his  lien  or  agreed  to  sub- 
<x^lnate  it  to  that  of  the  subsequent  Uen- 
hblder,  and  tluit  was  the  foundation  upon 
which  the  case  of  Broom  v.  Dale  rested.  In 
the  present  case  it  was  agreed  in  the  agreed 
Statement  of  facts  above  set  out  that  the 
seller  had  no  knowledge  of  the  transaction 
between  the  mechanic  and  his  vendee,  bat 
shows,  on  the  contrary,  that  the  mechanic 
had  full  knowledge  of  the  seller's  right  Ttiis 
being  true,  he  must  have  contracted  upon  the 
faith  of  the  credit  of  ttte  vendee  and  sndi 
ri^t  as  the  vendee  had  in  the  prcH)erty  re- 
paired. There  are  no  drcomstanoes  in  this 
record  sufficient  to  warrant  us  in  applying 
the  doctrine  of  Broom  ▼.  Dale,  supra,  to  this 
case.  There  is  a  clear  distinction  between 
this  case  and  that  coie. 

The  learned  court  below  decided  in  accord- 
ance with  this  opinion,  and  the  Judgment  Is 
affirmed. 

Afllrmed. 


■   <  Miss.  $08) 

DAVia  V.  GEORQE.    (No.  21633.) 

(Supreme  Oiurt  of  BUsaissippi,  IMvisioB  P. 
March  7,  1912.) 

(Byttabiu  iy  the  Court.) 

Assault    and    battery  «=>42— Peremptory    Is- 
stroottott  for  plaintiff  oa  oonflietliig  evidssoe 
held  erroneous. 
In  an  action  for  the  recovery  of  damages 
for  as  assault  and  battery,  when  the  evidence 
is  conflicting  as  to  who  was  the  aggressor  in 
the  difficulty,  and  fails  to  show  that  the  bat- 
tery waa  so  excessive  or  onreasonaUe  as  to 
deprive  defendant  of  the  right  to  defend  upon' 
the  ground  that  the  difficulty  was  provoked  by 
plaintiff,  a  peremptory  instruction  for  plaintiff 
ia  erroneous. 

Appeal  from  Clrcait  Court,  Tish<xnlngo 
(3ounty;    0.  P.  Long,  Judge. 

Action  by  D.  L.  Oeorge  against  M.  M.  Da- 
vis. Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed  and  remanded. 

Geo.  T.  Mitchell,  of  Tupelo^  for  appellant 

W.  H.  (X)OE,  J.  TOis  Is  an  action  by  ap- 
pellee, D.  h.  George,  against  appellant,  M. 
M.  Davis,  for  the  recovery  of  damages  alleged 
to  have  been  sustained  by  reason  of  an  as- 
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■anlt  and  battery  committed  upon  him  by 
appellBiit,  and  from  a  verdict  and  Judgment 
for  appellee  for  tbe  sum  of  $100  tbis  appeal 
was  prosecuted. 

At  tbe  concInsloD  of  tbe  testimony  the 
court  refused  an  instmctica  for  appellant, 
wbldb  correctly  announced  tbe  law  applicable 
to  tbe  defense  ottered,  and  granted  appellee 
a  peremptory  instruction  for  actual  damages, 
and  submitted  tbe  case  to  the  Jnry  upon  tbe 
question  of  punittve  damages  and  for  tbe 
assessment  of  damages. 

There  is  a  sharp  conflict  In  tbe  testimony 
as  to  who  was  the  aggressor  in  the  difficulty. 
The  appellant  and  a  bystander  testified  that 
appellee  provoked  tbe  difficulty,  and  that, 
without  provocation  and  without  any  notice 
or  warning  to  api>ell8nt,  he  struck  tbe  first 
blow.  Tbe  testimony  fails  to  show  that  the 
battery  was  so  excessive  or  unreasonable  as 
to  deprive  appellant  of  the  right  to  defend 
ap(»i  the  ground  that  tbe  difficulty  was  pro- 
voked by  appellee.  In  this  state  of  tbe  record 
It  was  error  to  grant  the  peremptory  instruc- 
tion for  appellee,  and  tbe  cause  should  have 
been  sutHnittedto  the  jnry  under  proper  in- 
structions. 

Beversed  and  ronanded. 


an  Mlae.  SU) 
DORMAN   V.   MoFARLAN.    (No.  21565.) 

(Supreme  Court  of  Mississippi,  Division  B. 
liCarch  7,  WHl.) 

(Byttabut  ht  the  Court.) 

1.  Mortgages  «s>302— Arrangements  to  have 
third  party  pay  indabtedn'ess  at  bank  heid  In- 
wifflolent  as  leaal  tendar.i 

Where  a  party  seeks  an  injunction  against 
a  foreclosure  under  a  deed  of  trust  on  tbe 
ground  that  be  has  made  a  legal  tender  of  tbe 
amount  due,  proof  showing  that  he  had  stated 
to  the  owner  of  the  indebtedness  that  be  was 
ready  to  pay  it  if  the  owner  would  go  to  a 
named  bank  and  wait  imtil  the  following  morn- 
ing, and  tbe  proof  further  showing  that  be  did 
not  have  the  money  in  the  bank  in  bis  name, 
but  bad  merely  arranged  with  a  third  party  to 
get  the  money,  is  insufficient  to  constitute  a 
legal  tender.  In  order  to  make  a  valid  legal 
tender,  the  party  most  be  ready  then  and  there 
to  pay  the  money  if  bis  offer  is  accepted. 

2.  Bills  and  aotes  9=3534 — Maker  reacquiring 
note  not  entitled  to  attorney's  fee  as  against 
tbird  person  assuming  payment 

Where  a  party  executed  a  promissory  note 
providing  tor  the  payment  of  an  attorney's  fee 
in  case  tbe  note  is  placed  in  the  bands  of  an 
attorney  for  collection,  and  afterwards  makes 
a  contract  with  another  person  to  pay  the  in- 
debtedness evidenced  by  such  note,  the  agree- 
ment to  assume  being  silent  as  to  attorney's 
fee;  and  where  the  party  at  maturity  of  said 
notes  arranges  for  delay  in  the  payment  with 
tbe  bolder;    and  where  the  original  maker  in 
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order  to  protect  his  own  interest  reacquires  hia 
notes  and  d»nanded  payment,  whi<^  is  not 
made,  and  places  tbe  notes  in  the  hand  of  an 
attorney  for  collection,  which  attorney  refuses 
to  accept  payment  of  principal  and  interest 
unless  an  attorney's  fee  Is  also  paid — the  own- 
er cannot,  under  tbe  circnmstances  stated  in 
the  opinion,  recover  an  attorney's  fee  on  said 
note. 

Appeal  from  C!hancery  Coort,  Sunflower 
Ooonty;  B.  N.  Thomas,  Oiancdlor. 

Snlt  by  A.  D.  McFarlan  against  Frank  O. 
Dorman.  Decree  for  complainant,  and  de- 
fendant appeals.    Reversed  and  remanded. 

See,  also,  8d  South.  267. 

Alfred  Stoner,  of  Greenwood,  for  appel- 
lant. 
J.  W.  Thompson,  of  Drew,  for  appellee. 

KTHRIDGB,  X  Tbe  appellee  filed  a  bill 
to  enjoin  the  appellant  as  trustee  from  fore- 
closing a  deed  of  trust  given  by  one  Elump 
to  secure  a  certain  indebtedness  given  by 
Eklump  to  ELapland,  which  indebtedness  was 
secured  by  a  note  and  deed  of  trust,  which 
was  recorded  in  tbe  county  where  tbe  land 
lay.  The  note  provided  for  attorney's  feea 
in  case  tbe  notes  were  placed  in  tbe  bands 
of  an  attorn^  for  collection.  On  tbe  same 
day  tliat  Elump  gave  the  deed  of  trust  to 
E^pland  he  sold  the  lands  embraced  in  the 
deed  of  trust  to  McFarlan,  with  agreement 
and  understanding  embraced  in  the  deed  that 
McFarlan  would  assiune  and  pay  off  tbe  debt 
secured  by  tbe  deed  of  trust  The  notes  se- 
cored  by  the  deed  of  trust  matured  on  De- 
cember 1,  1018,  and  December  1,  1019,  and 
were  for  $5,800  each.  The  agreement  in  the 
deed  assuming  this  indebtedness  by  McFar- 
lan reada  as  follows: 

"In  consideration  of  tbe  sum  of  ^,125  cash 
in  hand  paid  me,  tbe  receipt  of  which  is  hereby 
acknowledged,  and  the  assumption  by  the  here- 
inafter named  grantee  of  my  indebtedness  to 
Max  Kapland  as  evidenced  by  two  notes  of  even 
date  herewith,  each  for  the  sum  of  |5,800.0O 
and  each  of  said  notes  bearing  interest  at  the 
rate  of  six  per  cent  per  annum  from  date  un- 
til paid,  with  interest  thereon  being  due  and 
payable  on  December  1,  1918,  and  annually 
thereafter,  said  notes  being  due  and  payable 
December  1,  1918  and  1919,  respectively;  said 
notes  bebig  secured  by  a  deed  of  trust  of  rec- 
ord in  Sunflower  county,  Mississippi;  and  for 
the  further  consideration  of  the  making  and 
delivery  to  me  by  tbe  hereinafter  named  gran- 
tee of  his  three  promissory  notes  of  even  date 
herewith  each  for  the  sum  of  $5,800.00,"  etc. 

The  said  land  was  conveyed  by  fbe  said 
deed  to  McFarlan.  When  the  first  note  be- 
came due  to  Kapland  McFarlan  did  not  pay 
the  note,  but  merely  paid  the  interest  there- 
on, and  had. some  understanding  with  Kap- 
land to  defer  the  payment, of  the  principal. 
But  Klump  was  not  released  by  said  agree- 
ment betwe«i  Kapland  and  McFarlan. 
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Wben  tbe  8ec<»id  note  was  about  to  become 
doe,  Eapland  notified  Klump  that  the  notes 
were  due  and  unpaid,  and  demanded  pay- 
ment. When  this  notice  was  received  Klump 
made  a  demand  of  McFarlan  to  pay  off  said 
notes,  which  McFarlan  was  unable  to  do. 
But  McFarlan  arranged  with  another  person 
to  buy  the  notes  and  deed  of  trust  from  Kap- 
land  and  hold  for  McFarlan,  but  not  releas- 
ing Klump  and  not  releasing  the  first  Hen 
In  favor  of  Klump's  second  lien.  Thereupon 
Klump  demanded  that  said  notes  be  paid  off 
so  that  his  notes  would  become  a  first  Uen 
upon  the  land  in  question.  As  it  was  not 
agreeable  with  the  purchaser  to  take  this 
course,  Klump  arranged  with  tbe  holder  of 
the  notes  and  deed  of  trust  to  buy  them 
and  take  an  assignment,  which  was  done. 
Thereupon  Klump  demanded  of  McFarlan 
the  payment  of  the  notes,  which  McFarlan 
stated  he  was  unable  to  do.  On  the  day 
this  demand  was  made  McFarlan  and  the 
party  be  had  arranged  with  to  buy  the  notes 
mode  a  trip  together  to  Clarksdale,  Miss., 
from  Drew,  Miss.,  and  on  this  trip  an  agree- 
ment was  reached  between  McFarlan  and 
Mr.  Manning,  with  whom  he  bad  arranged 
as  above  stated  to  buy  and  hold  the  notes, 
that  Manning  would  furnish  McFarlan  the 
money  with  which  to  pay  off  the  notes  given 
to  Kapland  and  permit  Klump's  deed  of 
trust  to  become  a  first  Hen,  and  that  Man- 
ning would  take  a  second  deed  of  trust  to  se- 
cure the  money  so  advanced.  After  they  re- 
turned to  Drew  on  the  afternoon  of  the  same 
day,  as  McFarlan  got  off  the  train  Klump 
got  on  the  train,  taking  passage  for  Green- 
wood for  the  purpose  of  having  the  trustee 
collect  the  notes,  and,  if  not  paid,  foreclose 
the  Kapland  deed  of  trust.  In  which  deed  of 
trust  the  appellant,  who  was  an  attorney, 
was  trustee.  McFarlan  came  to  where 
Klump  was  on  the  train,  and  according  to 
bis  version  of  tbe  matter  stated  to  Klump 
that  he  was  ready  to  pay  off  the  deeds  of 
trust,  and  If  he  would  disembark  from  the 
train  and  go  over  to  the  bank  that  be  would 
get  his  money  on  tbe  following  day.  Klump's 
version  was  that  McFarlan  merely  stated  to 
him  that  he  was  then  ready  to  talk  business 
with  bim  if  he  would  go  over  to  the  bank, 
and  that  he  could  pay  him  on  the  following 
morning,  and  that  be  stated  that  he  had  been 
fooled  often  enough  and  declined  to  go.  Mc- 
Farlan testified  that  be  did  not  have  the 
money  with  which  to  pay  the  deeds  of  trust 
and  notes,  but  that  he  had  arranged  with 
Manning  to  get  the  money  and  that  Manning 
had  the  money  In  the  bank.  The  evidence 
shows  that  this  money  was  never  placed  to 
the  credit  of  McFarlan,  and  was  not  paid  in- 
to court  until  the  final  decree. 

Klump  proceeded  to  Greenwood,  and 
turned  tbe  notes  over  to  the  appellant  as  an 
attorney  for  collection,  with  the  Instruction 
that  if  they  were  not  paid  to  foreclose.  The 
attorney  sent  a  demand  to  McFarlan  for  the 


principal  and  interest,  plus  an  attorney's  fee 
of  10  per  cent.  On  receipt  of  this  notioe 
Manning  sent  a  personal  check  or  draft  for 
the  principal  and  Interest,  but  declined  to 
send  tbe  attorney's  fee,  claiming  that  he  was 
due  no  attorney's  fee. 

On  the  evening  that  Klump  turned  tbe 
notes  over  to  the  attorney,  and  prior  to  the 
time  of  turning  ttie  notes  over,  McFarlan 
rang  up  the  attorney,  who  was  also  trustee, 
and  stated  over  the  phone  that  he  was  ready 
to  pay  the  notes.  A  second  notice  was  sent,  re- 
turning the  drafts  .sent  in  the  first  letter  by 
McFarlan,  wbich  had  indorsed  oa  them  "Re- 
fuse to  accept,"  and  insisting  upon  an  at- 
torney's fee  and  threatening  foreclosure  If 
the  amount  was  not  paid  promptly.  Wben 
this  letter  was  received  McFarlnn's  attorney 
sent  another  draft  for  the  principal  and  in- 
terest, but  without  attorney's  fees,  urging  the 
acceptance  of  the  money,  but  stating  that  if 
it  were  not  accepted  they  would  enjoin.  This 
draft  was  returned,  with  letter  refusing  to 
accept  It  in  full,  and  also  declining  It  spedfl- 
cally  upon  the  ground  that  it  was  not  money. 
Thereupon  the  trustee,  tbe  appellant,  pro- 
ceeded to  advertise  the  land  embraced  in  the 
deed  of  trust  for  sale,  and  thereupon  the  ap- 
pellee, McFarlan.  sued  out  an  injunction  en- 
Joining  the  sale.  A  motion  was  filed  by  tbe 
appellant  to  dissolve  the  injunction  and 
claimed  attorney's  fees  for  collecting  the  note 
and  attorney's  fees  for  defending  the  injunc- 
tion suit  as  damages,  as  well  as  tbe  princi- 
pal and  interest  to  the  date  of  tbe  decree. 
The  chancellor  refused  to  dissolve  tbe  injunc- 
tion and  made  the  same  perpetual,  and  di- 
rected tbe  principal  and  interest  to  the  11th 
day  of  February,  the  date  nn  which  Mr.  Mc- 
Farlan stated  to  Mr.  Klump  that  he  was 
ready  to  pay  the  notes,  etc.,  to  be  paid  Into 
court 

Two  questions  are  presented  by  this  record 
for  decision:  First,  was  tbe  offer  of  McFar- 
lan to  pay  under  the  circumstances  stated  a 
legal  tender ;  and,  second,  was  the  appellant 
entitled  to  attorney's  fees  in  addition  to  the 
principal  and  Interest  tinder  the  facts  of  this 


[1]  It  wUI  be  seen  from  the  above  state- 
ment tbat  the  plaintiff  did  not  actually  ten- 
der money  on  tbe  train  on  the  day  In  ques- 
tion, nor  did  he  state  that  be  was  then  and 
there  ready  to  pay  the  amount.  The  proof 
shows  on  the  contrary  that  be  ooold  mot 
have  Immediately  paid  the  money  bad  Klomp 
been  willing  then  to  receive  It  Tbe  money 
had  not  been  actually  turned  over  to  McFar- 
lan, and  there  was  no  money  to  his  credit  at 
the  bank  with  which  to  make  the  payment 
His  ability  to  make  the  payment  dep^ided 
upon  Manning's  giving  him  a  check  on  tbe 
bank  and  the  bank's  honoring  the  check  sa 
given.  McFarlan  bad  stated .  on  tbe  very 
morning  that  he  was  unable  to  pay  it,  and 
Klump  had  made  several  trips  to  induce  him 
to  pay  It  without  avail.    We  do  not  ttilnk 
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tbat  the  propcflltlon  made  on  the  train,  ac- 
cepting McFarlan'a  version  of  It,  warranted 
the  dtancellor  In  holding  that  It  was  a  legal 
tender  of  the  money,  and  It  was  error  to  so 
hold. 

[2]  On  the  second  proposition  we  io  not 
think  under  the  facts  disclosed  by  this  rec- 
ord that  the  appellant  was  entitled  to  collect 
an  attorney's  fee.  The  agreement  of  McFar- 
lan  was  to  pay  the  Indebtedness  to  Kaplaud. 
No  demand  had  been  made  by  Kapland,  or 
the  assignee  of  Kapland,  for  immediate  pay- 
ment, neither  had  they  placed  the  note  In  the 
hands  of  an  attorney  for  collection.  On  the 
contrary,  they  were  willing  to  extend  to  Mc- 
Farlan  additional  time  without  waiver  of 
their  rights.  Klump  had  not  paid  out  any  at- 
torney's fee  when  he  repurchased  the  paper 
which  was  his  own  paper.  McFarlan  had  not 
signed  the  paper  nor  become  a  party  to  the 
paper  any  farther  than  to  assume  it  in  the 
language  of  the  deed  above  quoted.  The 
proof  shows  that  Mr.  Klump  could  have  col- 
lected the  principal  and  Interest  by  remain- 
ing over,  and,  while  he  was  under  no  duty  to 
remain  over  and  return  to  the  bank,  he  still 
could  have  collected  the  principal  and  inter- 
est had  he  made  demand  for  that  alone.  He 
made  demand  for  attorney's  fees  and  in  the 
foreclosure  attempted  would  have  claimed  at- 
torney's fees.  Under  these  facts  we  do  not 
think  that  the  allowance  of  attorney's  fees  to 
Klump  was  necessary.  We  think  the  chan- 
cellor erred  in  the  amount  decreed  for  the 
complainant  to  pay  In  satisfaction  of  the 
4eed  of  trust,  and  for  this  error  the  judgment 
will  be  reversed,  and  the  cause  remanded. 

Beversed  and  remanded. 


(124  Ml3&  7Z1) 

FLEMING  V.  MILLER.     (No.  21491.) 
{Supreme  Court  of  Mississippi.    March  7, 1921.) 

(Syllabus  bp  the  Court.) 

Vendor  and   purchaser  «=3 1 65  —  Shortage  In 
acreage  does  not  prevent  specific  enforcement 
where  tale  expressly  not  by  acre,  but  la  gross. 
Where  a  person  in  negotiating  a  sale  of 
land  states  that  he  thinks  the  place  contains 
«  named  acreage,  but  expressly  states  to  the 
buyer  that  he  is  not  selling  it  by  the  acre,  but 
selling  it  as  it  is  and  as  the  purchaser  sees 
it,  a  material  shortage  in  the  estimated  acre- 
age will  not  avoid  the  trade  nor  prevent  a  spe- 
cific enforcement  of  the  contract. 

On  suggestion  of  error.  Suggestion  of  er- 
ror overruled. 

For  former  opinion,  see  86  South.  814. 

BiTHRIDOB,  J.  This  suit  was  for  specific 
performance  of  a  contract  of  sale  of  real  es- 
tate, and  the  defense  was  that  the  seller  had 
stated  there  were  from  240  to  250  acres  In  the 
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place,  whereas  in  truth  there  were  only  about 
211  acres.  The  chancellor  decreed  for  the 
complainant.  The  case  was  affirmed  on  a  for- 
mer day  without  a  written  opinion. 

A  suggestion  of  error  has  been  filed  which 
suggests  that  the  affirmance  was  In  conflict 
with  the  case  of  Allen  v.  Luckett,  94  Mis-s. 
868,  48  South.  186,  136  Am.  St.  Rep.  605,  and 
other  cases  in  this  state  and  other  states. 
It  is  urged  In  the  suggestion  of  error  that 
the  former  decision  in  this  case  be  reversed, 
or  that  the  court  should  overrule  the^  case  oT 
Allen  V.  Luckett,  supra. 

We  think  there  is  a  distinction  between  the 
present  case  and  the  cases  relied  upon  by  the 
appellant,  and  especially  that  of  Allen  v. 
Luckett,  supra.  The  principle  announced  in 
that  case  is  that: 

"A  material  mistake  by  one  or  both  parties 
to  a  deed  as  to  the  identity,  situation,  bound- 
aries, title,  amount,  or  value  of  the  land  con- 
veyed by  it  will  warrant  appropriate  equitable 
relief,  although  its  terms  accord  with  the  in- 
tent of  the  parties" 

— which  principle  we  recognized  in  deciding 
the  present  case.    In  that  case  the  court  said* 

"On  this  record  the  chancellor  must  have 
concluded  that  Allen  was  more  familiar  with 
the  boundaries  of  the  land  than  was  Luckett, 
tbat  Allen  pointed  out  these  boundaries,  that 
the  sale  was  made  upon  the  faith  of  these  rep- 
resentations, that  the  sale  was  by  the  aore 
[italics  ours],  and  tbat  appellee  did  not  intend 
to  convey  more  than  50  acres;  whereas,  in 
truth,  nearly  200  acres  were  conveyed." 

In  the  present  case  Mr.  Miller,  testifying 
in  his  own  behalf  as  to  what  passed,  said: 

"Mr.  Fleming  said  to  me;  'How  many^cres 
of  land  have  you  got  in  this  place?'  I  said: 
'I  don't  know.  I  have  always  claimed  240  or 
2S0;  but  my  father  tells  me  that  I  haven't  got 
that  much  land,  tbat  the  front  of  the  topogra- 
phy, that  the  road  and  the  hiU  there,  cuts  off 
some  of  it,  I  don't  know  how  much,  and  I 
don't  think  very  much.'  That  is  my  exact  ex- 
pression to  Mr.  Fleming.  I  said  to  him:  'Now, 
Mr.  Fleming,  I  am  not  trying  to  sell  you  the 
acreage.  '  I  am  selling  you  this  place  in  bulk. 
I  am  selling  it  to  you  as  it  is.  You  have  seen 
it,  you  have  seen  the  corners,  and  you  have 
seen  where  the  road  intersects,  and  I  am  sell- 
ing you  this  place.' " 

This  statement  was  accepted  by  the  dian- 
cellor  as  true,  and,  if  true,  it  called  sharply 
to  the  attention  of  Mr.  Fleming  the  fact  that 
Mr.  Miller  was  selling  the  place  in  gross, 
without  reference  to  its  acreage;  that  he 
was  selling  to  Mr.  Fleming  what  Mr.  Fleming 
had  visualized  in  looking  over  the  place,  and 
was  not  selling  to  him  an  acreage  proposi- 
tion. If  acreage  was  material  in  infiuendng 
Mr.  Fleming  in  buying  the  place,  this  state- 
ment put  him  on  notice  that  he  must  as- 
certain such  acreage  by  his  own  methods. 
This  testimony  warranted  the  chancellor  in 


0ss»Fot  other  caaa*  sea  same  topic  and  KBY-NUMBBR  in  all  Ker-Numb«red  Dlaesu  and  Indexes 


Digitized  by 


Google 


278 


8T  SOUTHBRN  BKPORTEB 


(MlflS. 


bdlering  tlmt  the  acreage  was  not  material 
In  Influendng  Mr.  Fleming  In  the  porchase  of 
th«  place,  and  the  doctrine  of  Allen  t.  Luck- 
ett,  supra,  does  not  apply. 

It  Is  tme,  aa  has  been  held  In  many  cases, 
that  where  a  party  states  a  matter  as  a  fact 
within  his  knowledge  and  such  statement 
proves,  to  be  false,  though  not  beKered  to  be 
false  at  the  time  of  making  it.  It  will  protect 
the  other  party  from  the  consequences  of 
misstatement  If  he  acted  upon  it  believing  it 
to  be  trne,  as  was  held  in  Vincent  v.  Corlwtt, 
94  Miss.  46,  47  South.  641,  21  L.  R.  A.  (N. 
S.)  86 ;  McNeer  ft  Dodd  v.  Norfleet,  113  Miss. 
611,  T4  South.  577,  Ann.  Cas.  1018E,  436. 

Of  course,  it  is  competent  for  parties  to 
make  such  contracts  as  Ihey  please  not  ccm- 
trary  to  law  or  public  policy,  and  each  case 
must  necessarily  depend  upon  its  own  facts. 
We  do  not  think  the  authorities  sustain  the 
position  that  a  party  who  enters  Into  a  con- 
tract to  buy  a  thing  in  gross  without  refer- 
ence to  quantity  or  value  can  repudiate  such 
contract  on  the  idea  that  both  parties  or  ei- 
ther of  them  made  a  mistake  as  to  quantity 
or  value  which  had  no  influence  in  bringing 
about  the  contract 

The  suggestion  of  error  will  therefore  be 
overruled. 

Overruled. 


(124  HIM.  7M) 

MARKOWSKY   v.   RUBENSTEIN    at   al. 
(No.  21568.) 

(Saprem*  Court  of  MiSBissippi,  Diriaion  B. 
March  7,  1921.) 

(ByUabut  (y  the  Oourt.) 

Fraud  9=365(1)— Instruction    Inapplicable    to 
iMua. 

In  an  action  of  fraud  and  deceit  the  de- 
fendant, under  a  plea  of  general  issue,  is  not 
entitled  to  an  instruction  advising  the  Jury 
that  the  plaintiff  was  not  entitled  to  a  verdict, 
until  he  proved  to  the  satisfaction  of  the  jury 
that  the  contract  sued  on  was  not  only  false,  but 
that  the  defendant  knew  it  was  false  at  the  time 
it  was  made,  when  the  defendant  testified  that 
he  bad  not  made  the  alleged  contract  at  all. 

Appeal  from  Circuit  Court,  Forrest  Coun- 
ty;  B.  S.  Hall,  Judge. 

Suit  by  Oust  Markowsky  against  L.  Ru- 
benstein  and  another.  Decree  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 

Tally  &  Mason,  of  Hattlesbnrg,  for  ap- 
pellant. 

T.  Webber  Wilson,  of  Laurel,  and  N.  C. 
Hill,  of  Hattiesburg,  for  appellees. 

SAM  O.  COOK,  P.  3.  The  appellant  In 
this  case  began  this  suit  in  the  circuit 
court  of  Forrest  county.  Omitting  the  for- 
mal parts  the  declaration  was  as  follows: 


"The  said  plaintiff  complains  of  the  defend- 
ants, L.  Robenstein  and  Harry  Shor,  partners 
in  business  and  negotiating  in  trade  under  the 
firm  name  and  style  the  Olobe  Dry  Goods  JStoie 
in  an  action  of  deceit,  for  that  whereas  hereto- 
fore, to  wit:  On  or  about  the  1st  day  of  Feb- 
ruary, 1020,  said  defendants  were  then,  and  had 
for  a  long  time  prior  thereto  been,  conducting 
a  general  dry  goods  store  in  a  certain  building 
on  Front  street  owned  by  Capt.  J.  P.  Carter. 
That  the  said  plaintiff  was  at  and  before  that 
time  engaged  in  baying  and  selling  automo- 
biles, conducting  said  business  under  the  name, 
style,  and  designation  of  Mississippi  Automobile 
Company,  and  for  the  conduction  of  such  busi- 
nes  had  leased  that  building  situated  at  215 
West  Pine  street.  That  the  said  defendants 
had  leased  the  building  on  Front  street  from 
(Tapt.  J.  P.  Carter  for  quite  a  long  time,  the 
unexpired  part  of  lease  had  16  months  to  run 
from  Mardh  1,  1920.  That  the  said  defend- 
ants, being  desirous  of  dosing  cat  their  said 
business  on  Front  street,  approached  the  said 
plaintiff  with  the  view  of  getting  him  to  take 
over  said  building  and  the  unexpired  lease 
thereof,  which  said  plaintiff  agreed  to  do,  pro- 
vided it  was  satisfactory  with  the  landlord. 
That  thereupon  plaintiff  and  defendants  inter- 
viewed Capt.  J.  P.  Carter,  the  landlord,  who  ex- 
pressed willingness,  and  since  that  time  ex- 
pressed a  thorough  willingness,  for  plaintiff  to 
occupy  said  building  as  his  tenant,  it  having 
been  agreed  between  plaintiff  and  defendants 
and  the  landlord  that  plaintiff  should  l>ecome 
tenant  of  said  premises  on  the  1st  day  of 
March,  1920,  for  defendants'  unexpired  lease  of 
15  months.  Beginning  said  date,  plaintiff  there- 
upon surrendered  his  place  and  premises  in 
which  he  was  doing  trasiness  on  West  Pine 
street,  put  carda  of  notice  in  the  windows  of  die 
building  and  in  the  building  on  Front  street,  to 
the  effect  that  on  March  1,  1920,  he  would  be 
doing  business  in  the  Globe  Dry  Goods  Store 
on  said  Front  street.  The  plaintilb'  landlord 
on  Pine  street  immediately  rented  said  premises 
to  other  parties  for  business  purposes.  That  on 
the  21st  day  of  February,  1920,  plaintiff 
learned  from  another  source  that  defendants ' 
had  sold  and  transferred  the  unexpired  por- 
tion of  their  lease  on  said  building  on  said 
Front  street  to  other  parties,  and  tliat  on  or 
about  the  date  aforesaid  the  said  third  parties 
moved  into  said  building,  and  are  now  in  the 
exclusive  occupancy  and  control. 

"Plaintiff  avers  that  the  defendants  misled, 
deceived,  tricked,  overreached,  ensnared,  and 
intrapped  the  plaintiff  into  making  said  con- 
tract with  him  to  plaintiff's  great  damages: 
that  at  the  time  the  arrangement  was  made 
amongst  the  parties  whereby  plaintiff  was  to 
take  over  said  building  he -suggested  then  and 
there  that  the  terms  of  the  agreement  be  em- 
braced in  a  writing,  but  that  the  defendants 
said  it  was  not  necessary,  for  the  reason  that 
they  would  consummate  the  agreement  when 
the  time  came  as  though  the  contract  were  in 
writing. 

"Plaintiff  further  avers  that  by  reason  of  the 
guile,  defraud,  and  deceit  practiced  upon  him 
by  the  said  defendants  he  surrendered  hia  lease 
on  the  building  on  Pine  street,  for  the  reaaon 
that  the  one  defendants  offered  waa  more  com- 
modious, but  as  a  result  he  cannot  lease  or 
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raUet  In  any  building  th£f  1«  saitable  for  the 
purpose  of  the  bnainess  in  which  he  was  and 
is  encaged. 

TlaintifF  ayers  that  hj  and  through  defrand, 
deceit,  and  misconduct  of  the  defendants  as 
aforesaid  he  hag  been  greatly  damaged  in  the 
sum  of  $3,000.  Wherefore  he  brings  this  bis 
salt,  and  demands  Judgment  in  said  sum  and 
all  coat  of  this  suit" 

To  this  declanitlon  the  appellee  filed  tbe 
general  Issne. 

Without  going  into  the  detailed  evidence, 
enfflce  It  to  eay,  that  the  plaintiff  introdno- 
ed  evidence  which,  if  believed  by  the  Jury, 
entitled  the  plalntUI  to  a  verdict  in  his  fa- 
vor. On  the  other  band,  the  defendant  tes- 
tified that  he  never  made  any  sort  of  con- 
tract to  transfer  Us  lease  to  the  plaintUf. 
In  this  state  of  the  record  the  trial  court, 
at  the  request  of  the  defotdant,  instructed 
the  Jury  as  follows: 

"The  court  further  instructs  the  Jury  for  the 
defendants  Rubenstein  and  Shor  that  before 
(riaintiff  can  get  a  verdict  against  the  defend- 
ants In  this  case  he  must  prove  clearly  by  a 
preponderance  of  the  evidence  and  to  the  en- 
tire satisfaction  of  the  Jury  each  and  all  of  the 
followtng  things,  namely: 

"(1)  That  Rubenstein  and  Shor  falsely  and 
deceitfully  agreed  with  the  plaintiff  and  con- 
tracted to  rent  him  the  store  belonging  to  Capt. 
Carter  for  the  unexpired  lease  which  defend- 
ants had,  and  that  Oapt.  Garter  agreed  to  said 
lease. 

"(2)  That  said  agreement  not  only  was  false 
and  fraudulent  when  made,  but  it  Was  known 
by  the  defendants  at  the  time  that  such  agree- 
ment was  false  and  fraudulent. 

"(3)  That  said  representation  was  made  by 
defendants  for  the  purpose  of  inducing  the 
plaintiff  to  act  thereon,  and  was  intended  to 
deceive  and  mislead  him  and  to  damage  him 
thereby. 

"(4)  That  the  false  agreement  was  relied  up- 
on by  plaintiff;  and 

"(S)  That  plaintiff  did  rely  upon  it.  and  that 
he  was  deceived  and  actually  damaged  thereby; 
and,  unless  he  has  so  clearly  proven  each  and 
all  of  said  five  items  by  a  preponderance  of  the 
evidence  and  to  the  entire  satisfaction  of  the 
jnry,  tiie  law  is  for  the  defendants,  and  it  ia 
their  sworn  duty  under  their  oaths  to  return  a 
verdict  promptly  for  the  defendants." 

Tblfl  Instruction  was  misleading  and  ea> 
rcxieoas.  In  the  first  place  it  does  not  cor- 
rectly announce  the  law  of  the  case,  and  for 
the  further  reason  that  the  defendant  testi- 
fied that  he  did  not  make  any  contract 
touching  the  rental  of  the  store.  In  other 
words,  the  defendant  said  that  he  did  not 
contract  at  alL  Besides,  the  instruction 
does  not  correctly  state  the  law  as  interpret- 
ed by  this  court. 

In  McNeer  &  Dodd  v.  Norfleet  et  aL,  113 
Miss.  611,  74  South.  677,  Ann.  C&i.  1918B, 
436,  this  court  said: 


"To  constitute  fraud  it  is  unnecessary  that  a 
statement  b«  made  with  the  intention  of  de- 
ceiving, if  it  ia  a  statement  of  fact" 

But,  as  before  said,  this  instruction  was 
not  pertinent  to  the  issue  of  fact  which  was 
made  by  the  evidence  in  this  case.  The  de- 
fendant by  his  own  testimony  eliminated  the 
question  of  Intention  to  defraud,  and  tbB 
sole  question  presented  to  the  jury  was, 
Did  he  make  the  contract?  If  he  did,  the 
plaintifll  was  entitled  to  a  verdict,  and  bis 
Intention  under  the  facts,  was  not  in  Issue. 

Reversed  and  remanded. 


(1»  Ml83.  822) 

ANTICICH  V.  MOTOR  CAR  INN  GARAQE, 
Inc.  (No.  21423.) 

(Supreme  Coxtit  of  Mississippi,  Division  B. 
March  7,  1821.) 

rSyKatw*  6y  the  Cowrt.) 

1.  Principal  and  agent  «ss>l04(2)  —  Dealer 
agent  of  owner  of  automobile*  (hipping  to 
dealer  reserving  title. 

Where  the  owner  of  automobiles  ships  car 
to  a  selling  dealer  and  reserves  title  in  himself, 
the  selling  dealer  is  the  agent  of  the  owner,  in 
so  far  as  the  public  is  concerned. 

2.  Principal  and  agent  «s>i04(2)  —  Selling 
agent,  representing  secondhand  oar  to  be  new, 
acts  within  loope  of  authority. 

When  the  selling  agent  represents  that  a 
secondhand  car  sold  is  a  new  car,  he  is  acting 
within  the  scope  of  his  authority,  where  inno- 
cent purchasers  are  concerned,  and  such  pur- 
chasers may  sue  the  owner  for  breach  of  war- 
raoty. 

Appeal  from  Circuit  Court,  Harrison  (boun- 
ty;  D.  M.  Oraham,  Judge. 

Action  by  Mrs.  Mary  G.  Antldch  against 
the  Motor  Car  Inn  Garage,  Incorporated. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Mize  &  Mize,  of  Gulfport,  for  appellant 

SAM  O.  COOK,  P.  J.  The  appellant  began 
this  suit  In  the  circuit  court  of  Harrison 
county.  The  declaration  avers  that  the  ap- 
p^ee  sold  to  her  a  certain  "Roamer"  auto- 
mobile for  the  sum  of  $2,900;  that  the  de- 
fendant warranted  that  the  car  was  new 
in  all  respects,  and  that  it  was  In  perfect 
order  and  condition.  Appellant  further 
charged  that  she  paid  $2,900  upon  the  receipt 
of  the  car;  that  she  afterwards  discovered 
that  the  car  was  a  secondhand  car,  and  was 
not  worth  more  than  $1,200,  and  she  there- 
fore sues  for  $1,700.  To  this  declaration  was 
filed  the  general  issue. 

Appellant  produced  evidence  tending  to 
show  that  the  car  was  a  secondhand  car. 
Evidence  Introduced  by  the  defendant  tended 
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to  show  that  the  car  was  a  new  car  as  repro- 
aented.  The  real  contest  developed  upon  the 
trial  was  whether  or  not  the  defendant  named 
In  the  declaration  was  the  seller  of  the  car 
In  question.  The  defendant  was  a  Louisiana 
corporatloo,  with  its  main  domicile  in  New 
Orleans,  and  the  theory  of  the  plalntlil  was 
that  It  was  doing  business  in  Bilozi,  Miss., 
through  an  agent  by  the  name  of  J.  M. 
McLaughlin. 

We  assume  that  the  trial  Judge  directed  a 
verdict  for  the  defendant  upon  the  theory 
that  the  evidence  did  not  warrant  the  Jury 
In  finding  that  Mr.  McLaughlin  was  the 
agent  of  the  defendant  The  evidence  offered 
by  the  plaintUf  along  that  line  forced  the 
plaintiff  to  go  Into  the  camp  of  the  oiemy. 
The  first  is  a  letter  of  the  president  of  the 
defendant  company,  addressed  to  the  plain- 
tiff, and  is  in  words  and  figures  as  follows, 
to  wit: 

"We  are  in  receipt  of  a  commnnlcation  from 
the  Sonthem  AutMnotive  Co.,  of  Biloxi,  Miss., 
stating  that  you,  the  purchaser  of  the  Boamer 
car  recently  sold  by  ns  to  them,  our  repre- 
sentative,  are  very  much  dissatisfied  and  per- 
turbed  over  some  statement  being  made  to  the 
effect  that  your  car  is  a  secondhand  proposition. 

"Permit  the  writer  to  state  explidtly  and 
with  great  emphasis  that  such  statement  is 
incorrect,  erroneons,  and  is  evidently  a  means 
concocted  by  some  competitor  with  very  un- 
professional ethics,  to  poison  your  mind  against 
the  purchase. 

"We  consider  such  statement  a  direct  re- 
flection upon  our  integrity  and  standing  in  the 
automotive  world,  and  if  you  will  be  kind 
enough  to  disclose  the  identity  of  whoever  is 
guilty  of  such  conduct  in  the  competitive  au- 
tomobile world,  we  assure  you  that  same  will 
be  taken  up  with  the  Bi-State  Automotive  As- 
sociation and  properly  dealt  with. 

"It  is  to  be  remembered  that  we  get  cars 
shipped  here  from  the  factory  sometimes  with- 
out tire  equipment  because  of  the  shortage,  and 
therefore  a  delay  in  shipment,  and  we  put  on 
local  equipment,  which  was  the  case  with  your 
cat,  Fisk-Cord  tires  and  Firestone  tubes.  It 
is  possible  that  in  mounting  these  tires  that  a 
tube  may  have  been  pinched  and  the  mechanic 
vulcanized  ssime  and  used;  however,  we  have 
no  record  of  anything  but  new  and  first-class 
material  ever  going  into  any  of  our  goods. 

"Have  yon  investigated  what  substitution 
that  is  possible  to  be  made  when  making  re- 
pairs to  tires  under  local  conditions,  and  nnder 
competitive  practice? 

"Best  assured  that  your  car  is  a  new  car, 
and  never  been  in  any  one's  hands  bat  the  Mo- 
tor Car  Inn  Oarage  of  New  Orleans,  La.,  as 
distributors,  and  we  are  ready  to  make  an  af- 
fidavit to  that  effect  whenever  you  so  desire. 

"Any  one  trying  to  compromise  your  Biloxi 
dealer  by  any  such  report  will  certainly  get  our 
co-operation  and  direct  support,  and  if  neces- 
sary will  go  to  the  mat  with  the  proof,  court 
or  otherwise,  to  vouch  for  the  validity  and 
character  of  the  goods  as  represented. 

"We  would  have  you  understand  that  we  at 
all  times  stand  behind  everything  we  sell,  and 
have  a  factory  behind  ub  tliat  will  protect  ev- 
ery purchaser  of  a  Boaner  car  and  give  yoo  a 


degree  of  protection  that  you  never  received 
before. 

"We  will  appreciate  anything  in  the  way  of 
information  that  tends  to  reflect  upon  either 
the  car  or  the  dealer,  or  the  distributor  of 
Boamer  cars  in  this  territory,  and  assure  yon  of 
fair  dealing  and  full  protection  nnder  our  policy. 

"Trusting  yon  will  be  fair  and  permit  our 
dealer  to  co-operate  with  yon  in  the  care  and 
upkeep  of  your  car,  and  that  you  will  allow 
no  one  to  prejudice  your  mind  in  this  matter, 
and  that  you  will  enjoy  the  individuality  of  the 
Boamer  sport  car  to  such  degree  that  all  this 
trouble  will  pass  oat  of  mind,  and  yon  will 
become  a  booster. 

"Yours  very  sincerely, 

"Motor  Car  Inn  Oarage,  Inc. 

"Per  K.  E.  Lindrose." 

The  next  bit  of  evidence  was  the  contract 
of  the  defendant  and  his  representative  at 
Biloxi,  vlss.: 

"This  agreement,  made  and  entered  Into  this 
25th  day  of  October,  A.  D.  1019,  by  and  be- 
tween Motor  Car  Inn  Garage,  Inc.,  city  of  New 
Orleans,  La.,  state  of  La.,  a  corporation  ex- 
isting nnder  the  laws  of  the  state  of  Louisiana, 
party  of  the  first  part,  beremafter  called  the 
'company,'  and  J.  M.  McLaughlin,  city  of  Bil- 
oxi, state  of  Miss.,  party  of  the  second  part, 
hereinafter  called  the  'dealer,'  witnesseth: 

"That  the  parties  hereto,  in  consideration  «t 
the  benefits  to  be  derived  from  the  faithful  per- 
formance of  this  agreement,  do  hereby  covenant 
and  agree  with  each  other  as  follows: 

"The  company  agrees,  and  does  hereby  extend 
to  the  dealer,  the  exclusive  right  to  sell,  during 
the  continuance  of  this  contract,  Boamer  au- 
tomobiles in  the  following  described  territory: 
Jackson,  Harrison,  Hancock,  Pearl  Kver, 
Stone,  and  George  counties. 

"The  dealer  agrees  to  sell  Boamer  automo- 
biles stricUy  within  the  confines  of  the  terri- 
tory mentioned  in  this  agreement,  and  under 
no  circumstances  to  sell  Boamer  automobiles 
outside  of  said  territory  without  the  permission 
of  the  company. 

"The  dealer  agrees  to  thoroughly  work  all 
portions  of  the  territory  during  the  continuance 
of  this  contract,  and  the  company  agrees  not  to 
ship  any  cars  to  other  persons,  firm  or  corpo- 
ration, for  sale  in  said  territory,  during  the 
existence  of  this  agreement,  except  when,  in 
the  opinion  of  the  company,  the  dedler  is  not 
working  the  territory  to  the  best  advantage, 
in  which  case  the  company  reserves  the  right, 
on  giving  the  dealer  10  days'  written  notice,  to 
enter  such  territory  and  sell  direct,  deducting 
any  territory  so  entered  by  it  from  territory 
hereby  allotted. 

"The  dealer  hereby  agrees  to  buy  from  the 
company,  and  the  company  agrees  to  sell  to  the 
dealer,  ten  Boamer  cars  according  to  the  fol- 
lowing shipping  schedule,  which  shall  be  the 
minimum  rate  of  delivery: 

"Shipments:  July.  Aug.  Sept.  Oct.  Nov.  Dec. 
Jan.  Feb.  March,  April.  May.  June.  Total.  Cars 
to  be  delivered  from  our  floor  in  New  Orleans 
as  called  for,  McLaughlin  to  stand  freight  from 
New  Orleans  to  destination,  all  sales  made  f. 
o.  b.  floor. 

"If  in  case  of  fire,  strike,  or  other  unavoid- 
able cause,  the  company  is  delayed  or  prevented 
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entlrdr  from  filliag  erd«n,  tbej  chall  not  b« 
held  for  damages. 

"All  claimi  for  shortage  must  be  made  in  ten 
days  after  receipt  of  goods,  or  no  allowance 
win  be  made. 

"A  shipping  receipt  for  goods  releases  tb« 
company  of  all  responsibiUty  and  places  it  with 
the  carrier.  No  claim  for  delayed  shipment  of 
goods  herein  ordered  on  account  of  shipping  by 
any  other  than  specified  routes,  will  be  made  or 
aDowed. 

"It  is  understood  by  the  dealer  that  there  will 
be  an  extra  charge  for  crating,  packing,  doable 
decking,  sixty -inch  thread,  right-hand  steering 
wheel,  or  any  eqnipment  Uiat  is  out  of  the  or- 
dinary and  not  furnished  on  the  standard  model 
ordered. 

"The  company's  responsibility  for  goods  in 
transit  ceases  when  goods  passed  into  the 
hands  of  the  transportation  company.  The  ti- 
tle to  the  goods  delivered  under  this  contract 
to  remain  Id  the  manufacturer  until  they  shall 
have  received  the  money  for  same,  and  upon 
failure  to  make  payment  by  the  dealer,  and 
the  company,  by  payment  to  the  factory,  m«y 
repossess  itself  of  said  goods. 

"The  dealer  agrees  to  deposit  with  the  com- 
pany upon  the  signing  of  this  agreement  the 
■am  of  fifty  ($50.00)  dollars  to  be  held  by  the 
company  as  guaranty  for  the  satisfactury  per- 
formance of  this  agreement,  and  to  be  returned 
to  dealer  upon  the  termination  of  this  con- 
tract, less  any  amount  that  may  then  be  owing 
the  company.  Upon  the  failure  of  the  dealer 
to  accept  any  pay  for  the  number  of  cars  con- 
tracted for  by  him,  said  dealer  agrees  that  said 
deposit  or  any  part  thereof  shall  be  applied  to 
account  for  parts  and  other  charges  owed  by 
said  dealer  to  said  company,  or  to  next  sea- 
son's business,  or  to  be  applied  upon  such  dam- 
ages as  said  company  may  have  suffered  be- 
cause of  such  dealer,  or  shall  be  refunded  to 
■aid  dealer  at  the  option  of  said  company. 

"Terms:  The  company  will  allow  the  dealer 
a  discount  of  15%  (fifteen  per  cent.)  from  the 
enrrent  price  of  its  automobiles. 

"The  company  agrees  to  allow  the  dealer  a 
discount  of  fifteen  (15%)  per  cent,  on  all  In- 
Toices  covering  repairs  and  repair  parts  for 
which  the  dealer  agrees  to  pay  in  cash  at  time 
of  delivery  (C.  O.  D.)  or  by  remittance  to  com- 
pany on  or  before  the  lOtb  of  the  month  fol- 
lowing date  of  purchase,  at  the  option  of  the 
company,  and  to  return  to  factory,  charges  pre 


demonstrating    and    exhibiting   pnrposes,    and 
maintain  same  in  good  order  and  repair. 

"The  dealer  also  agrees  that  he  vrill  maintain 
a  showroom  and  repair  station  for  the  satis- 
factory display,  care  and  repair  of  Roamer  au- 
touiobiles;  respond  promptly  to  ail  inquiries  re- 
garding the  purchase  of  said  automobiles;  to 
sell  all  vehicles  covered  by  this  agreement  and 
aU  other  parts  and  adjustments,  at  the  selling 
price,  according  to  list  to  be  furnished  by  the 
Barney  Motor  Car  Ckxmpany;  and  that  he  will 
not  sell,  or  offer  for  sale,  or  accept,  any  other 
make  of  automobile  or  motor  car,  listing  or 
selling  for  about  the  same  price,  without  writ" 
ten  permission  from  the  company  to  do  so. 
.  "The  dealer  agrees  to  conspicuously  display 
a  sign  on  his  place  of  business  stating  that  his 
concern  handles  the  Roamer  automobile,  and 
further  agrees  to  advertise  Roamer  cars  in  the 
newspapers  for  his  territory  to  an  extent  sat- 
isfactory  to  the  company.  All  advertisementa 
are  to  be  prepaid  by  the  Barney  Motor  Car 
Company  or  their  recognized  advertising  agents 
and  all  necessary  plates  or  mats  furnished  to 
the  publisher  without  cost  to  the  dealer.  The 
advertisements  are  to  be  exclusively  on  the 
cars  and  a  proof  of  each  advertisement  is  to 
be  submitted  to  the  company. 

"The  dealer  agrees  to  sell  cars  to  the  con- 
sumer under  the  following  guaranty  only: 

"  'We  warrant  each  new  motor  vehicle  man- 
ufactured by  us,  whether  passenger  car  or 
commercial  vehicle,  to  be  free  from  defects  in 
material  and  workmanship  under  normal  use 
and  service,  our  obligation  under  this  warranty 
being  limited  to  making  good  at  our  factory 
any  part  or  parts  thereof  which  shall,  within 
ninety  (90)  days  after  delivery  of  such  vehlde 
to  the  original  purchaser,  be  returned  to  us 
with  transportation  charges  prepaid,  and  which 
our-  examination  shall  disdose  to  our  satisfac- 
tion to  have  been  thus  defective;  this  warranty 
being  expressly  in  lien  of  all  other  warranties, 
expressed  or  implied,  and  of  all  other  obliga- 
tions or  liabilities  on  our  part,  and  we  neither 
assume,  nor  authorise  any  other  person  to  as- 
sume for  US,  any  other  liability  in  oonnectioB 
with  the  sale  of  our  vehicles. 

"  "This  warranty  shall  not  apply  to  any  vehi- 
cle which  shall  have  been  repaired  or  altered 
outside  of  our  factory  in  any  way  so  aa,  in  our 
judgment,  to  affect  its  stability  or  reUability, 
nor  which  has  been  subject  to  misuse,  negli- 
gence, or  accident,  nor  to  any  commercial  ve- 


paid,  for  examination  and  inspection,  all  parts   hide  made  by  us  which  shall  have  been  operated 
claimed  to  be  defected  within  ninety  (90)  days   at  a  speed  exceeding  the  factoiy-rated  speed, 
from  date  of  delivery  of  car  to  dealer,  before   or  loaded   beyond  the  factory-rated  load  ca- 
any   replacement   or   allowance  will  -  be   made   paeity. 
npon  said  parts,  except  tires,  horns,  lamps  and  >     "  'We  make  no  warrant  whatever  in  respect 


other  accessories  which  are  guaranteed  by  their 
respective  makers. 

'^Tbe  dealer  agrees  that  for  replacements  all 
defective  materials  will  be  returned  to  factory 
'Within  ten  days  from  date  of  receipt  of  new 
material,  and  that  no  allowance  will  be  made 
apon  defective  parts  nnleas  returned,  expressed 
or  freight  prepaid,  within  the  time  alMye  apeei- 
fied. 

"The  dealer  agrees  that  he  will  faithfully 
represent  and  advertise  the  Roamer  automo- 
biles, and  make  all  reasonable  effort  to  pro- 
mote and  increase  the  sale  thereof  and  keep  in 
artocfc  at  least  one  current  model  made  by  the 
Barney  Motor  Car  Company,  to  be  oaed  for 


to  tires,  rims,  ignition  apparatus,  horns,  or  oth- 
er signaling  devices,  starting  devices,  genera- 
tors, batteries,  speedometers  or  other  trade 
accessories,  inasmuch  as  they  are  usually  war- 
ranted separately  by  their  respective  manu- 
facturers.' 

"All  accounts  for  parts  shall  be  due  and  paya- 
ble on  the  tenth  of  each  month  for  all  parts 
shipped  during  the  preceding  month,  and  the 
Barney  Motor  Car  Company  will  ship  repair 
parte,  extras,  and  accessories  C.  O.  D.  to  such 
dealers  as  do  not  have  suffident  deposit  money 
on  hand  to  guarantee  payment  of  same.  The 
Barney  Motor  Car  Company  will  ship  all  parts 
0.  O.  D.  to  dealers  aa  have  no  funda  on  da- 
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posit  with  lald  compasr,  regardleaa  of  any  de- 
posit whidi  the  dealer  may  carr;  with  tiie 
company,  nnlcBS  such  orders  are  received  from 
company  direct,  with  instructionB  to  charge  to 
the  company's  account. 

"It  is  mutually  agreed  that,  should  the  dealer 
folate  any  covenants  herein  contained,  or 
(hall  fall  to  pay  for  any  work  performed,  cars, 
merchandise  or  parts  sold  to  Mm  by  the  com- 
pany, or  his  financial  condition  became  such 
that  in  the  opinion  of  the  company  said  dealer 
will  be  nnabile  to  perform  the  terms  of  this 
agreement,  or  the  company  believes  dealer  is 
not  properly  pushing  the  sale  of  its  cars,  he 
hereby  reserves  the  right,  at  its  election  and 
without  making  itself  liable,  in  any  manner,  for 
any  claim  or  action  for  damage,  or  without 
waiving  or  affecting  any  of  its  existing  rights 
against  the  dealer,  to  cancel  or  terminate  this 
agreement  by  giving  the  dealer  written  notice, 
by  registered  mail,  of  its  election  to  cancel  this 
contract,  whereupon  the  rights  of  the  dealer, 
under  or  in  any  way  arising  out  of  this  agree- 
ment shall  be  terminated  or  canceled. 

"The  dealer  agrees  that  he  will  not  assign 
this  contract  or  any  right  or  benefits  therein 
without  first  obtaining  written  consent  to  said 
assignment  from  the  company. 

"It  is  hereby  mutually  agreed  that  responsi- 
bility of  the  company  for  delivery  of  cars,  parts, 
equipment  and  extras  shall  cease  on  ddiveiy 
of  same  in  good  order  to  the  transportation 
company;  that  all  deliveries  are  subject  to 
delay  owing  to  accidents,  strikes,  fires,  and  oth- 
er causes  beyond  control  of  the  company;  that 
no  claims  for  shortages  will  be  allowed  unless 
made  by  dealer  in  writing,  within  ten  days  of 
receipt  of  shipment 

"It  is  further  imutually  agreed  that  this  agree- 
ment, unless  otherwise  terminated  as  herein 
provided,  shall  expire  by  limitation  July  1, 
191—,  or  may  be  terminated  by  either  of  the 
parties  hereto  by  ^ving  fiot  less  than  ten  days' 
written  notice  to  that  effect  to  the  other  party; 
that  failure  by  either  party  to  exercise  an  op- 
tion or  require  performance  of  any  of  the  pro- 
visions of  this  agreement  shall  in  no  way  be 
construed  as  a  waiver  of  future  breaches  of 
soch  obligation  or  provision;  that  all  provisions 
herein  have  been  read  and  understood  by  the 
parties  hereto;  and  that  no  correspondence 
shall  be  considered  as  a  part  hereof  unless  spe- 
cifically providing  on  its  face  that  it  shall  be 
considered  as  a  part  of  this  contract. 

"In  witness  thereof  the  parties  hereunto  have 
caused  this  agreement  to  be  executed  and  sign- 
ed in  duplicate,  and  have  hereunto  set  their 
hand  and  seal  the  day  and  year  above  written." 

It  will  be  observed  that  the  defendant 
company  in  its  contract  with  Its  BUozl  agent; 


or  representative,  confers  the  exclusive  right 
to  sell  Koamer  cars  In  certain  named  coun- 
ties, including  tlie  county  of  HarrlBon,  and 
he  may  not  sell  elsewhere  without  the  per- 
mission at  the  defendant  compan^r.  Tiie 
representative  of  the  company  is  allowed  15 
per  cent  discount  upon  all  of  the  cars  and 
suppllefl  shipped  to  lilm.  The  dealer  is  not 
to  sell  any  other  car  listing  or  selling  for 
about  the  same  price  of  the  Roamer  car. 

[1,  2]  Another  provision  In  the  contract  re- 
serves the  title  of  all  cars  shipped  in  the  de- 
fendant company,  and,  upon  failure  of  the 
dealer  to  pay  for  the  cars,  the  company  re- 
serves the  right  to  repossess  Itself  of  the 
goods.  This  contract  is  carefully  and  skill- 
fully drawn,  and  nowhere  in  It  Is  the  word 
"agent"  at  "representative"  employed.  The 
cars  were  ahli^)ed  as,  and  remained,  the 
property  of  the  defendant  The  "dealer" 
was,  nnder  the  laws  of  the  contract,  given 
the  exclusive  right  to  sell  the  cars.  His 
compensation  was  In  form  a  diaoount,  but  he 
was  the  sole  and  only  agency  within  a  de- 
fined territory.  The  seller,  imder  the  terms 
of  his  contract  with  the  defendant,  was  not 
the  owner  of  the  car  In  question ;  yet  he,  un- 
der his  contract  with  the  defendant,  possessed 
the  sole  agency  or  power  to  sell  the  Roam- 
er car  within  the  prescribed  territory,  and 
under  i^  contract  he  did  not  own  the  car. 
In  other  words,  be  was  a  selling  agent,  with 
the  Implied  authority  to  bind  hia  principal 
in  warranting  that  the  car  was  a  new  car. 
In  fact,  the  president  of  the  defendant  com- 
pany insists  that  the  car  was  a  brand  new 
car.  It  makes  no  difference  tliat  the  com- 
pensation, or  commission.  Is  termed  diacount, 
for  the  fact  remains  that  the  BUoxl  dealer 
was  selling  the  property  of  the  defendant 
in  consideration  of  a  spedfled  and  liquidated 
sum  of  mon^,  and  he  was  the  agent  of  the 
defendant  in  fact  and  in  law. 

There  can  be  no  doubt  that  taie  BUoxl 
dealer  was  authorized  to  sell  at  a  fixed  price, 
and  this  he  did.  He  was  selling  the  property 
of  the  Motor  Car  Company,  and  both  he  and 
his  principal  admit  that  the  car  was  sold  aa 
a  new  car,  and  now  insist  that  it  was  a  new 
car,  while  the  piurchaser  insists  that  the  car 
was  a  secondhand  car.  That  is  the  issae  In 
the  case,  and  should  be  submitted  to  the 
Jury. 

Beversed  and  remanded. 
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PIPPIN  V.  CLARKE  COUNTY.  ^(N*.  21812.) 

(Supreme  Conrt  of  MisslBslppl,  IMylaion  B. 
March  7,  1921.) 

fSvllaiut  hv  th«  Court.) 

1.  Aalfflal*  «=336i/2,  New,  Vol.  «A  Key-No. 
Sories— Owner  dipping  oattle  In  Inspector** 
abaenoo.  not  entitled  nnder  etatote  to  resBlt- 
lif  daaaoaa. 

Where  a  eoonty  waa  operating  mder  the 
lawa  for  tick  eradication  and  fixed  partieolar 
daya  for  ownera  of  cattle  to  dip  them  in  rata 
conatructed  by  the  countj,  at  wliich  an  inq>ec- 
tor  in  the  employment  of  the  county  waa  pres- 
ent to  Buperriae  the  dipping,  and  a  cattle  own- 
er failed  to  carry  hia  cattle  on  said  day,  but 
at  the  direction  of  the  inspector  carried  them 
to  the  Tat  on  the  following  Monday  and  dipped 
them  himself,  the  inspector  not  being  present, 
he  cannot  recover  for  damage  or  injury  to  cat- 
tle resulting  from  the  dipping  nnder  hia  ova 
snpenriaion,  onder  chapter  38,  JJawa  Bxtn 
SeaaioB  of  Miaaiaaippi  of  1917. 

2.  Aalmal*  «s>36>/b.  New,  Vol.  8A  Kay-No. 
8«rl«»— Statiito  mt  iatoaded  to  allow  dam- 
••••  for  •waer'a  Bogllgaaoo  la  dlpplag  eat- 
tie. 

The  intention  of  the  Liegislatnre  in  enact- 
ing chapter  88,  Ijawa  of  Bxtra  Session  of  1917, 
is  to  allow  owners  of  cattle  damaged  by  the 
negligence  of  the  agents  of  the  county  dam- 
ages for  snch  negligence,  and  it  is  not  intended 
to  allow  owners  of  cattle  damage  for  their  own 
negligence.  To  obtain  damages  under  this  act 
the  claimant  mnat  bring  hia  caae  within  the 
terms  of  the  act. 

Appeal  ttom  Circuit  Gout,  GUrlte  Connty; 
B.  W.  Heidelberg,  Judge. 

Suit  by  J.  F.  Pippin  agalnat  Clarke  County. 
Judgment  for  the  defendant  on  a  peremptory 
Instruction,  and  plaintiff  appeala.    Affirmed. 

J.  L.  Adams  and  8.  H.  Terral,  both  of  Quit- 
man, for  appellant. 

W.  M.  Estes,  of  Ebterprise,  and  D.  W. 
Heiddberg  and  O.  0.  Hand,  both  of  Shubata, 
for  appellee. 

EiTHRIDGB,  J.  The  appellant  bron^t  a 
suit  In  the  Justice  of  the  peace  court  against 
Clarke  county  for  the  value  of  a  cow  alleged 
to  bave  been  killed  from  drinking  the  fluid 
In  a  dipping  vat  during  the  process  of  dip- 
idng.  There  was  a  ludgment  for  the  plain- 
tiff in  the  Justice  of  the  peace  court  from 
wblch  an  appeal  was  prosecuted  to  the  circuit 
conrt.  On  the  trial  in  the  circuit  court  It  bx>- 
peared  that  Clarke  county  was  conducting 
the  work  of  tick  eradication  at  the  time  of 
the  alleged  injury,  having  a  county  inspector 
who  appointed  certain  deputy  or  assistant 
Inspectors.  The  rules  provided  for  dipping 
at  tbe  particular  vat  where  the  injury  is  said 
to  have  occurred  on  certain  Saturdays,  being 
two  weeks  from  one  dicing  day  until  an-; 
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Other.  On  one  of  the  Satnidays  a  deputy 
inspector  attended  the  vat  where  tbe  injury 
occurred  and  supervised  the  dipping  of  the 
cattle  in  the  community  on  that  day.  Mr. 
Pippin's  cattle  were  not  brought  to  the  dip- 
ping vat  on  that  day  for  dipping,  and  when 
the  dipping  was  concluded  by  the  inspector 
he  went  to  the  house  of  Mr.  Pippin  to  inquire 
the  reason  for  his  failure  to  dip  his  cattle. 
Mr.  Pippin  was  not  at  home,  but  his  son  told 
the  Inspector  that  the  reason  they  did  not  dip 
was  that  the  cattle  had  been  turned  out  on 
the  range  to  grace  and  could  not  be  located. 
The  inspector  then  Informed  young  Pippin 
that  his  father  had  better  dip  his  cattle,  and, 
according  to  the  young  man,  directed  them 
to  do  so  on  Monday,  and  on  tbe  following 
Monday  tbe  cow  In  question  was  carried  to 
the  dipping  vat  and  dipped  by  Mr.  Pippin 
with  the  aid  of  some  hdpers,  tbe  dipping  in- 
spector not  being  present  at  the  time. 

When  the  cow  was  started  Into  the  dipping 
vat  one  of  ber  feet  got  caught  In  something, 
causing  her  to  plunge  into  the  dipping  vat 
headf<M«moBt  She  came  out  of  the  vat  ap- 
parently limping  and  was  carried  some  dis- 
tance from  the  dipping  vat  by  the  son  of  tbe 
plaintiff  and  left  on  the  range.  On  Monday 
afternoon  the  cow  Called  to  come  h(xne,  and 
a  search  was  instituted,  and  she  was  found 
dead.  She  was  cut  open,  and  In  her  stomach 
was  found  two  or  three  cupfuls.  of  a  dark 
fluid  resembling  the  fluid  In  the  vat,  bnt  no 
test  was  made  of  the  fluid  to  determine 
whether  or  not  it  was  tbe  fluid  of  tbe  dipping 
vat 

The  board  of  supervisors  refused  to  pay 
the  claim  for  tbe  cow  and  suit  was  brought 
as  abovef  stated.  At  the  conclusion  of  the 
evidence  on  motion  of  the  coimty  tbe  court 
granted  a  peremptory  instruction  for  the 
county,  upon  which  a  verdict  was  rendered 
and  Judgment  entered  dmylng  the  claim, 
from  wtdch  Judgment  this  appeal  is  prosecnt- 
ed. 

The  action  is  brought  under  diapter  38  of 
the  Laws  of  Extra  Session  of  Mississippi  of 
1917,  which  provides  that  any  person  in  any 
county  shall  be  entitled  to  recover  from  such 
county  reasonable  compensation  for  any  live 
stock  owned  by  such  person  that  may  have 
be«i  killed  or  permanently  Injured  as  a  re- 
sult of  dipping  for  the  eradication  of  cattle 
ticks  "where  such  dipping  was  dme  under 
the  supervision  of  the  board  of  supervisors 
or  tbe  Live  Stock  Sanitary  Board." 

Was  the  dlppli^g  in  the  present  case  done 
under  the  supervision  of  tbe  board  of  super- 
visors or  the  Live  Stock  Sanitary  Board  wltb- 
In  tbe  meaning  of  this  provision?  The  In- 
spector of  the  county  was  not  present  at  tbe 
dipping,  and  had  nothing  to  do  with  it  except 
to  direct  that  tbe  owner  who  bad  failed  to 
dip  at  tbe  time  required  by  the  rules  should 
dip  bis  cattle  on  the  following  Monday. 
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[1, 2]  We  do  not  tbtnk  tbe  case  comes  with- 
in the  statute.  The  UabUlt7  is  Imposed 
where  the  dipping  is  done  under  the  super- 
Tislon  of  the  agent  of  the  county  or  tbe  Live 
Stock  Sanitary  Board.  In  the  present  case 
the  dipping  was  done  by  the  owner,  and  the 
owirn  did  what  supervising  was  done  In  the 
present  case.  Tbe  Intention  of  the  statute, 
taking  It  as  a  whole.  Is  to  compensate  the 
owner  for  an  Injury  resulting  from  the  negli- 
gence of  the  coun^  or  the  Live  Stock  Sani- 
tary Board  free  from  contributory  negligence 
oa  the  part  of  the  owner.  It  did  not  intend 
to  compensate  the  owners  for  losses  result- 
ing from  their  own  negligence.  If  there  was 
any  negligence  In  the  present  case,  it  was  the 
negligence  of  tbe  owner.  There  is  no  pre- 
toise  in  the  record  that  the  fluid  was  not 
properly  prepared,  and  no  agent  of  the  coun- 
ty or  of  the  LJve  Stodc  Sanitary  Board  was 
present  at  the  dipping.  It  is  doubtful 
whether  the  evidence  would  show  with  suffl- 
dent  certainty  that  the  death  resulted  from 
drinking  the  fluid,  but  we  do  not  base  oar  de- 
cision upon  this  question,  but  base  it  upon 
the  proposition  that  the  owner  has  not 
brought  himiielf  within  the  terms  of  the  stat- 
ute. 

The  Judgment  will  accordingly  be  affirmed. 

Affirmed. 


(124  Hiss.  833) 

8MITHERS  V.  METROPOLITAN  DISCOUNT 
CO.     (NO.  21417.) 

(Supreme  (3oQrt  of  Mississippi,  Division  B. 
March  7,  1921.) 

(SyTlahut  by  the  Oowt.) 

DIseovery  €=»70— Failure  to  fully  answer  In- 
terrogatories not  ground  for  dismissal. 
Where  interrogatories  were  propoanded  to 
a  nonresident  party  pursuant  to  Code  1906,  $ 
19S8  (Hemingway's  Code,  i  169»),  which  were 
not  fnlly  answered,  this  does  iaot  justify  tbe 
court  in  imposing  the  extreme  penalty  of  dis- 
missing  the  suit  where  it  did  not  appear  that 
there  was  an  intentional  evasion,  and  when 
there  has  been  a  substantial  compliance 
with  the  provisions  of  the  statute,  if  the  party 
propounding  the  interrogatories  is  not  satis- 
fied with  the  disclosures  made,  exceptions  to 
the  answers  may  be  filed,  and,  if  the  court  is 
then  of  the  opinion  that  the  interrogatories  have 
not  been  fuUy  answered  and  that  further  an- 
swers are  necessary  or  proper,  it  may  require 
such  additional  answers  to  be  made. 

Appeal  from  (Jlrcult  Court,  Tallahatcble 
County;  E.  D.  Dlnkins,  Judge. 

Suit  by  the  Metropolitan  Discount  Com- 
pany against  J.  B.  Smlthers.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Hays,  StlngUy  &  Whltten,  of  Sumner,  and 
Wells,  May  &  Sanders,  of  Jackson,  for  ap- 
pellant. 

Ward  ft  Ward,  of  Sumner,  for  appelleeu 


W.  H.  COOK,  J.  Appellee,  Metropolitan 
Discount  Company,  filed  its  suit  against  J.  B. 
Smlthers,  defendant  in  the  court  below,  upon 
certain  trade  acceptances,  and  from  a  Judg- 
ment for  appellee  for  the  amount  sued  for, 
this  appeal  was  prosecuted. 

The  declaration  alleges  that  these  bills  of 
exchange  were  purchased  by  appellee  from 
the  National  Novelty  Import  Company  for  a 
valuable  consideration,  in  the  due  and  r^u- 
lar  course  of  business,  before  maturity,  and 
without  notice  of  any  defense  thereto.  Ap- 
pellant filed  the  plea  of  general  issue,  and 
gave  notice  thereunder  that  he  would  otTer 
evidence  to  show  that  these  bills  of  exchange 
were  given  for  the  purchase  price  of  an  as- 
sortment of  jewelry  which  was  to  be  shipped 
to  defendant  by  the  National  Novelty  Im- 
port Company;  that  he  gave  an  agent  an 
order  for  the  Jewdry,  but  countermanded  the 
order  on  the  same  day  the  order  was  given 
for  the  reason  that  he  was  Informed  that  tbe 
National  Novelty  Import  C!ompany  was  a 
fake  Jewelry  concern  and  that  tbe  assort- 
ment of  Jewelry  was  not  desirable;  that  the 
countermand  was  received  by  the  National 
Novelty  Import  Company  long  before  the 
Jewelry  was  shipped;  that,  notwithstanding 
the  countermand  of  the  order,  the  Jewelry 
assortment  for  which  the  said  bills  of  ex- 
change were  given  and  accepted  was  shipped 
to  appellant;  that  upon  the  arrival  of  the 
shipment  appellant  Immediately  returned  the 
same  by  proper  carrier;  and  that  appellee 
was  not  a  bona  flde  holder  of  said  paper  for 
value  before  maturity. 

Appellant  afterwards  proponnded  Inter- 
rogatories to  appellee  under  section  183S, 
Code  of  1906  (Hemingway's  Code,  t  159S), 
and  in  response  to  such  interrogatories  ap- 
pellee filed  answers  which  were  sworn  to  by 
one  Frank  Coffman,  and  thereafter  appel- 
lant asked  permission  to  be  allowed  to  with- 
draw his  plea  of  general  issue,  and  filed  a 
motion  to  dismiss  the  cause  and  for  a  final 
Judgment  against  appellee,  assigning  as 
grounds  for  the  motion  the  following: 

"(1)  The  plaintiff  is  a  nonresident  and  does 
not  reside  in  the  state  of  Mississippi,  and  in- 
terrogatories were  propounded  to  it  by  the 
defendant  under  section  1938  of  tbe  Code  of 
1906. 

"(2)  The  plaintiff's  answers  to  the  interrog- 
atories No.  3,  No.  4,  No.  9,  No.  11,  and  No.  lU 
are  evasive  and  are  not  responsive  to  the  in- 
terrogatories proponnded,  and  the  plaintiff  has 
failed  to  answer  the  interrogatories  propound- 
ed to  it  by  the  defendant. 

"(3)  The  Metropolitan  Discount  Company, 
the  plaintiff,  has  wholly  failed  to  answer  the 
interrogatories  which  were  propoanded  to  it 
by  the  defendant  under  section  1938  of  the 
(jode  of  1906,  hut,  in  response  to  the  interrog- 
atories directed  to  the  plaintiff,  one  Frank  Colt  - 
man  files  answers  for  himself,  and  not  for  the 
plaintiff,  and  said  answers  are  evasive  and  are 
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not  reapoBiive  to  the  interrogatories  propouod- 
ed;   and  the  plaintiff  has  defaulted  therein." 

nils  motion  for  flnal  Judgioent  against 
appellee  for  fkillare  to  answer  the  Interroga- 
tories taaTlng  been  overruled,  the  canse  pro- 
ceeded to  trial,  and  appellee  offered  In  evi- 
dence the  several  acceptances  and  also  the 
deposition  filed  in  the  cause,  and  when  this 
deposition  was  offered  in  evldeDce  appellant 
Interposed  an  objection  to  its  introduction  on 
the  grounds:  First,  that  the  interrogatories 
were  not  answered  by  defendant  as  is  man- 
datorily required  by  the  statute,  but  by  one 
Frank  Obffman  individually;  second,  that 
defendant  refused  to  answer  Interrogatories 
propounded  to  it,  but  evaded  the  interroga- 
tories :  and  third,  because  defendant  had  not 
answered  the  interrogatories  as  is  mnnda- 


Inflictlon  of  the  drastic  penalty,  bat  we  do 
not  tliinfc  this  view  is  in  accord  with  the  for- 
mer decisions  of  this  court  construing  this 
statute.  It  may  be  conceded  that  the  party 
propounding  the  Interrogatories  Is  entitled 
to  more  than  a  substantial  compliance  with 
the  terms  of  the  statute,  yet  when  there  has 
been  a  substantial  compliance  with  the 
terms  of  the  statute,  and  the  court  is  of  the 
opinion  that  there  has  been  no  manifest 
•r  intentional  evasion,  this  should  save  the 
party  answering  from  the  immediate  Impo- 
sition of  the  extreme  penalty  of  the  stat- 
ut&  When  answers  have  been  filed  which 
are,  in  the  opinion  of  the  court,  a  substantial 
compliance  with  the  terms  of  the  statute,  if 
the  party  propounding  the  Interrogatories  is 
not  satisfied  with  the  answers,  he  may  file 
objections  or  exceptions  to  the  answers,  and, 
torily  required  by  section  IWJS,  Code  of  1906.  i  if  the  court  shall  be  convinced  that  the  an 


This  objection  was  overruled,  and  at  the 
conclusion  of  the  evidence  offered  by  both 
parties  a  peremptory  instruction  to  the  Jury 
to  find  for  appellee  for  the  amount  sued  for 
was  granted. 

The  action  of  the  court  In  overruling  the 
motion  to  dismiss  this  cause  on  account  of 
the  alleged  default  of  appellee  In  answering 
the  Interrogatories  propounded  to  it  is  as- 
signed as  error  and  is  chieSy  relied  upon  for 
reversaL 

The  contention  of  appellant  that  since  the 
answers  filed  In  response  to  the  interroga- 
tories were  made  by  one  Frank  Coffman,  an 
individual,  there  were  no  answers  by  aj)- 
p^lee,  a  corporation,  is  not  well  take*.  The 
answer  to  the  first  interrogatory  is  that  the 
appellee  company  Is  a  corporation,  and  that 
the  said  Frank  Coffman  owns  a  majority  of 
the  stock  and  is  secretary  and  treasurer  of 
the  company.  The  corporation  can  only 
answer  through  Its  officers,  and  the  secretary 
and  treasurer  of  the  company  was  a  proper 
officer  to  answer  the  interrogatories  on  be- 
half of  the  corporation,  and  the  failure  to 
add  the  corporate  title  after  the  signature  of 
the  witness,  and  in  the  certificate  of  the  no- 
tary public  before  whom  the  deposition  was 


Bwers  or  any  of  them  are  insufficient,  and 
that  further  or  additional  answers  should  be 
made.  It  may  require  such  additional  an- 
swers to  be  made  upon  such  terms  and  within 
such  limitations  of  time  as  shall  be  proper  in 
each  case. 

We  thlnlc  the  views  herein  expressed  are 
In  accord  with  the  holdings  of  the  former  de- 
cisions of  this  court  construing  this  statute. 

In  the  case  of  Glvens  v.  Southern  Express 
Co.,  106  Miss.  834,  64  South.  737,  the  court 
says: 

"While  the  statute  may  be  remedial  in  one 
sense,  the  penalty  imposed  upon  the  defaulting 
party  is  radical,  and  we  believe  there  should 
be  a  manifest  violation  of  its  terms  before  a 
court  would  be  justified  in  inflicting  the  penalty. 
*  *  •  A  remedial  statute  carrying  a  drastic 
penalty  should  not  be  applied,  unless  it  has 
been  clearly  violated." 

In  the  very  recent  case  of  Higgins  Lum- 
ber &  Export  Co.  V.  Price,  120  Miss.  123,  81 
South.  787,  the  lower  court  dismissed  the 
case  on  the  grounds  that  plaintiff  had  not 
fully  and  completely  answered  the  Interroga- 
tories propounded  to  it.  On  appeal  the  court 
expressly  stated  that  the  record  disclosed 
taken,  does  not  make  it  any  less  a  deposition  !  that  plaintiff  had  not  fully  answered  certain 
on  behalf  of  the  corporation.  I  Interrogatories,   but  held   that,   since  there 

We  have  carefully  and  repeatedly  examin-  j  was  no  manifest  or  intentional  evasion,  it 

was  error  to  dismiss  for  that  reason,  and 
reversed  and  remanded  the  cause  and  grant- 


ed the  interrogatories  and  answers  filed 
thereto,  and  we  have  reached  the  conclusion 
that  there  was  a  substantial  compliance 
with  the  requirements  of  the  statute,  and 
that  there  were  no  such  omisslims  or  Int^- 
tlonal  evasions  as  would  authorize  the  ex- 
treme penalty  of  a  dismissal  and  final  Judg- 
ment without  giving  the  plaintiff  an  oppor- 
tunity to  make  more  spedflc  answers  to  the 
Interrogatories. 

It  is  earnestly  insisted  on  behalf  of  appel- 
lant that  a  substantial  compliance  is  InauQl- 
dent,  and  that  nothing  less  than  an  absolute 
compliance  with  the  requirement  of  the  stat- 
ute will  save  a  party  from  the  immediate 


ed  plaintiff  leave  to  make  more  specific 
answers,  and  in  passing  upon  the  question 
involved  the  conrt  said: 

"We  have  carefully  examined  tne  interroga- 
tories and  the  answers  thereto,  and  have  reach- 
ed the  conclusion  that  the  alleged  omissions 
and  evasions  of  plaintiff  were  not  of  such  a 
character  as  to  authorize  the  extreme  penalty 
imposed  by  the  learned  Judge. 

"The  statute  is  a  very  drastic  one,  and  it 
seems  to  as  that  its  enforcement  was  not  au- 
thorized in  this  case;  it  does  appear,  however, 
that  plaintiff  did  not  fully  and  completely  an- 
swer Intemgatories  12,  18,  14,  and  16,  but. 
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taldiis  the  intcrroKatorleB  and  the  answerg  as 
a  whole,  It  doea  not  appear  that  there  was  an 
intentional  eTaaion. 

"The  case  will  be  reversed  and  remanded  with 
leave  to  plaintiff  to  make  specific  answers  to 
the  interrogatories  mentioned." 

There  is  much  said  In  the  briefs  of  counsel 
for  appellant  about  falie  Jewelry  and  the 
fraudulent  character  of  the  business  con- 
ducted by  the  National  Novelty  Import  Conn- 
pany,  and,  while  much  might  be  supplied  by 
resort  to  ImaglnaUcn,  yet  fraud  has  not  been 
pleaded  by  appellant,  and  there  Is  no  evi- 
dence In  the  record  which  fairly  tends  to 
show  the  quality  of  the  particular  goods  pur- 
chased and  shipped,  or  the  nature  and  char- 
acter of  business  conducted  by  the  seller,  or 
that  appellee  was  not  a  holder  of  the  paper 
Id  due  course,  and  we  conclude  that  the  ac- 
tion of  the  court  In  granting  the  peremptory 
instruction  for  appellee  was  correct,  and  the 
same  is  therefore  aflSrmed. 

Affirmed. 


(124  Ulaa.  841) 

CLARK  V.  STATE. 


(No.  21339.) 


(Supreme  Court  of  Mississippi,  Division  A. 
March  14,  1021.) 

(Byllabut  by  the  Court.) 

1.  Rape  «=948(2)— Details  of  assault  told  to 
tlilrd  party  by  prosecutrix  erroneous. 

In  a  trial  for  attempt  to  rape,  it  is  error 
to  permit  testimoDy  of  the  details  of  the  as- 
sault told  to  a  third  party  by  prosecutrix. 

2.  Rape  ®=348(  2)— Details  told  by  proteootrlx 
to  third  person  during  nnofllelal  investigation 
Inadmissible. 

It  was  error  to  admit  testimony  of  third 
person  as  to  details  of  assault  told  to  him 
by  prosecutrix,  in  connection  with,  and  the  re- 
sult of,  an  unofficial  investigation  of  guilt  of 
.  accused  by  the  witness. 

Appeal  from  Circuit  Court,  Tallahatdiie 
County;   W.  B.  Stone,  Judge. 

Flem  Clark  was  convicted  of  assault  with 
intent  to  rape,  and  he  appeals.  Reversed  and 
remanded. 

A.  H.  Stephen,  of  Sumner,  for  appellant 
Wm.  Hemingway,  Asst  Atl7.  Qen^  for  the 
Stat& 

HOLDEN,  J.  The  appellant,  Flem  Clark, 
was  tried  and  convicted  for  an  assault  with 
intent  to  rape  Susie  Miller,  a  female  cbild 
under  the  age  of  12  years,  and  sentenced  to 
a  term  of  15  years  In  the  penitentiary, 

[i]  We  shall  refrain  from  stating  tlie  an- 
savory  details  of  the  offense  as  shown  by  the 
record;  the  testimony  of  the  female  assault- 
ed was  ample  for  conviction,  when  considered 
together  with  the  corrol>orating  proof  in  tlie 


case.  However,  the  record  shown  tliat  at 
the  trial  of  the  case  the  witness  Georgia 
Miller,  mother  of  the  prosecutrix  Susie  Miller, 
was  permitted,  over  the  objection  of  the  ap- 
pellant, to  testify  to  all  the  details  of  what 
Susie  told  her  as  to  who,  how  and  where  the 
assault  occurred.    This  was  error. 

The  outcry  or  complaint  of  the  female  fol- 
lowing the  offmse  of  rape,  or  attempt,  is  com- 
petent proof  even  though  It  is  hearsay  evi- 
dence, but  the  exception  to  the  rule  admit- 
ting this  character  of  hearsay  evidence  does 
not  go  to  the  extent  of  permitting  the  wit- 
ness to  testify  to  the  facts  and  circumstances 
in  detail  as  told  to  her  by  tlie  female  as- 
saulted. Frost  V.  State,  100  Miss.  706.  67 
South.  221. 

[2]  There  is  another  fatal  error  in  the  trial 
of  this  case,  and  that  is  tlie  state  was  per- 
mitted, over  the  objection  of  the  appellant, 
to  show  by  the  witness  Cross  wliat  Qie  pros- 
ecutrix had  detailed  to  him  about  the  as- 
sault, and  also  allowed  this  witness  to  testify 
in  detail  about  a  proceeding  or  private  trial 
of  accused  which  he  held  and  presided  over 
on  his  pl^ntaticoi.  At  this  unofficial  investi- 
gation this  witness  CtOSB  seems  to  have  held 
a  court  of  Inquiry,  having  about  a  doeen 
negro  men  stand  up  in  llne^  amongst  the  num- 
ber was  the  appellant,  and  Iiad  this  Ignorant 
10  year  old  negro  girl  to  scrutinize  the  crowd, 
and  she  pidced  out  the  appellant,  and  de- 
tailed the  story  of  the  offense  there  again. 
All  OL  this  unoiticlal  proceeding  was  testified 
to  in  detail  at  the  trial  below  by  the  witness 
Cross.  This  error  resulted  in  serious  injury 
to  the  appellant  at  his  triaL 

For  the  two  errors  mentioned  the  judg- 
ment of  the  lower  court  is  reversed,  and  the 
case  remanded. 

Reversed  and  remanded. 


(Ui  Hiss.  736) 

WYCHE  V.  STATE.    (No.  21793.) 

(Supreme  Court  of  Ifississippi,  Diviaion  A. 
March  14,  19Z1.) 

(ByUabtu  tp  the  Oottrt.) 

Rape  «=3l6(l)— in  assault  witli  Intent  ntata 
must  allege  and  prove  prevlons  ehaato  ehnr- 
aster  of  fanalab 
Under   section   1809,   Code  IfiOe    (section 

1098,  Hemingway's  Code),  the  indictment  must 

allege  and  the  state  must  prove  previoon  chaste 

cliaracter  of  the  female  assaulted. 

Appeal  from  Circuit  Court,  Waahlngton 
County;    S.  F.  Davis,  Judge. 

Ben  Wycbe  was  convicted  of  assault  with 
intent  to  rape,  and  he  appeala.  Bievened 
and  remanded. 
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HOU)EN,  J.  The  appeUant  was  convicted 
of  an  assault  with  Intoit  to  rape,  aiid  aesx- 
tenced  to  the  penitentiary.  The  Indictment 
was  drawn  under  section  1359,  C!ode  of  1906 
(Hemingway's  Code,  {  1096),  which  provides 
that— 

"Every  person  who  shall  be  convicted  of  an 
aasaolt  with  intent  to  forcibly  ravish  any  fe- 
male  of  previous  chaste  character  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  for 
life,  or  for  sndi  shorter  time  at  may  be  fixed 
by  the  jury." 

At  the  trial  the  prosecutrix  testlfled  in 
part  aa  follows: 

"Q.  Just  tell  exactly  what  he  did.  A.  Ue 
wrapped  both  his  legs  around  mine.  He  threw 
me  down  on  the  floor  and  fell  on  top  of  me 
and  was  wrestling  aronnd  there  with  me  about 
a  half  an  honr,  trying  to  get  my  clothes  up. 
Tbe  only  thing  tiiat  t^evented  him  from  doing 
what  he  wanted  to  do  I  had  on  my  bloomers 
and  he  didn't  know  how  to  get  into  them. 

"Q.  What  were  yon  doing  when  he  was  trying 
to  get  into  your  bloomersV  A.  I  caught  ahold 
of  his  hand  and  tried  to  keep  him  from  getting 
into  diem." 


The  testimony  of  the  prosecntriz  was  cor- 
roborated by  other  evidence  in  tbe  case,  but 
the  state  offered  no  proof  to  show  that  she 
was  "of  previous  chaste  character" ;  and  the 
court  instructed  the  Jury  orally  that  the  dis- 
trict attorney  was  correct  In  stating  to  the 
Jury  that  the  previous  chaste  character  of  tbe 
prosecutrix  was  not  in  issue.  This  qisX  in- 
struction to  the  Jury  by  tbe  court  told  tbe 
Jury,  in  effect,  that  the  character  of  tbe 
prosecutrix  was  presumed  to  be  chaste,  or 
at  least  that  tbe  burden  was  not  upon  the 
state  to  show  that  it  was  chaste.  This  was 
fatal  en^r  as  to  tbe  burden  of  proof,  neces- 
sitating a  reversal.  We  omit  passing  an  the 
question  as  to  error  in  charging  the  Jury 
orally.  We  bave  said  enough  for  reversal 
without  deciding  this  point. 

Under  the  indictment  in  this  case  previous 
diaste  diaracter  of  the  female  Is  an  essen- 
tial ingredient  of  the  crime,  Is  alleged  In  tbe 
indictment,  and  n/ust  be  proved  by  the  state. 
The  failure  to  diarge  it,  or  after  having 
charged  it,  as  here,  failure  to  prove  it,  is 
error.  Tbe  authorities  throughout  the  Unit- 
ed States  are  practically  unanimous  in  hold- 
ing this  view.  But  we  should  be  constrained 
to  so  bold  under  the  very  language  of  the 
statute,  even  though  such  conclusion  was  not 
supported  by  the  great  weight  of  autiiorlty 
in  other  jurisdictions. 

Beversed  and  remanded. 


SHIELDS  V.  STATE.    (No.  2ISI6.) 


(Supreme  Court  of  liississippi,  Division  n. 
March  7,  1821.) 

Appeal  from  Circoit  Oonrt,  Itawamba  Omn- 
ty;  O.  P.  liong,  Judge. 

John  Shields  was  convicted  of  manufacturing 
intoxieating  liqnor,  and  he  appeals.    Affirmed. 

Oeo.  T.  Mitchell,  of  Tupelo,  for  appellant. 
Frank  Boberson,  Atty.  Gen.,  for  the  State. 

PBB  CUBIAM.  This  was  a  conviction  in 
lower  court  for  manufacturing  intoxicating 
lb]uors.     Sentence  of  one  year  imposed. 

AfBrmed. 


BELL  V.  STATE.    (No.  21651.) 

(Supreme  Oonrt  of  Mississippi,  Division  B. 
March  7,  1921.) 

Appeal  from  Circuit  (3ourt,  Wilkinson  Coun- 
ty;  B.  li.  Oorban,  Judge. 

Iieon  Bell  was  convicted  of  assault  with  in- 
tent to  kill,  and  be  appeals.    Affirmed. 

W.  F.  Tncker,  of  WoodvUIe,  for  appellant. 
H.  C.  Holden,  Asst  Atty.  Gen.,  for  the  State. 

PER  CUBIAM.  This  was  a  conviction  in 
lower  oonrt  of  assault  with  intent  to  kill.  Sen- 
tence of  one  year  in  penitentiary. 


EHLERS  at  al.  v.  HUNTER  at  aL 
(No.  21605.) 

(Supreme  CJonrt  of  Mississippi,  Division  A. 
March  14,  1921.) 

Appeal  from  CSianoery  Court,  Jackson  Coun- 
ty;  W.  M.  Denny,  Jr.,  Ohancellor. 

Action  between  Andrew  EUers  and  others 
and  Marian  Hunter  and  others.  From  a  judg- 
ment for  the  latter,  the  former  appeals.  Af- 
firmed. 

H.  B.  Everitt,  of  Pascagoula,  for  appellants. 
Wtiite  &  Ford,  of  Pascagoula,  for  appellees. 

PBB  CUBIAM.    Affirmed. 


WALTERS  V.  STATE.    (No,  21674.) 

(Supreme  C!onrt  of  Mississippi,  Division  A. 
March  14,  1921.) 

Appeal  from  Circuit  Court,  Monroe  0>unty; 
O.  P.  Long,  Ju^e. 

Tom  Walters  was  convicted  of  manalanghter, 
and  sentenced  to  two  years  in  the  penitentiary, 
and  be  appeals.    Affirmed. 

Young  &  Coleman,  of  Aberdeen,  for  appellant. 
H.  C.  Holden,  Asst  Atty.  Gen.,  for  tlie  State. 

FEB  CUBIAM.    Affirmed. 
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ROBERTSON   V.    STATE.    (No.   21443.)* 

(SnpruM  Oonrt  of  HissiuippI,  Divialoii  A. 
March  14,  19ZL) 

Appeal  fran  Circuit  Court,  Copiah  County; 
D.  M.  Miller,  Judge. 

J.  E.  Robertson  waa  convicted  of  manslaugh- 
ter and  sentenced  to  imprisonment  for  ten 
years,  and  he  appeals.    Affirmed. 

M.  a  McNeil,  of  Hazelhurst,  and  Harry  K. 
Murray,  of  Vicksburg,  for  appellant. 

Wm.  Hemingway,  Asst.  Atty.  Uen.,  for  the 
State. 

PER  CURIAM.    Affirmed. 


HUBBARD  V.  STATE.    (No.  21700.) 

(Supreme  Court  of  Mississippi,  Division  A. 
March  14,  1921.) 

Appeal  from  Circuit  (Tourt,  Hinds  County; 
W.  H.  Potter,  Judge. 

Robert  Cage  Hubbard  was  convicted  of  rob- 
bery and  sentenced  to  five  years  in  the  peni- 
tentiary, and  he  appeals.     Affirmed. 

K.  W.  Patridc,  of  Jackson,  for  appellant. 
H.  C.  Holden,  Asst.  Atty.  Oen.,  for  the  SUte. 

PER  CURIAM.    Affirmed. 


BARNES  V.  STATE.    (No.  21759.) 

(Supreme  Court  of  Mississippi,  Division  A. 
March  14,  1921.) 

Appeal  from  Circuit  Court,  JeCTerson  Davis 
County;   A.  B.  Weathersby,  Judge. 

Ed  Barnes  was  convicted  of  vagrancy  and 
sentenced  to  pay  the  costs  and  execute  a  bond 
in  the  sum  of  $201  for  future  good  behavior 
and  conduct,  and  he  appeals.    Affirmed. 

J.  P.  Edwards,  of  Mendenhall,  for  appellant. 
H.  C.  Holden,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Affiifued. 


COLEMAN  V.  STATE.    (No.  2IS08.) 

(Supreme  Court  of  Mississippi,  Division  A. 
March  14,  1921.) 

Appeal  from  Circuit  Court,  Winston  (bounty; 
T.  L.  Lamb,  Judge. 

Will  Coleman  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 
See,  also,  86  South.  864. 

Z.  A.  Brantley  and  L.  H.  Hopkins,  both  of 
IjonisviUe,  for  appellant. 
0.  B.  Dorroh,  Asst.  Atty.  Oen.,  for  th«  SUte. 

PER  CURIAM.    Affirmed. 


MERIDIAN  LIGHT  &  RY.  CO.  V.  BRAHAN. 
(No.  21524.) 

(Supreme  Court  of  Ifississippi,  Division  A. 
March  14,  1921.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun* 
ty;   R.  W.  Heidelberg,  Judge. 

Action  by  F.  V.  Brahan  against  the  Meridian 
Light  &  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

See,  also,  121  Misa.  209,  S3  South.  467. 

Baskin  &  Wilbourn,  A.  S.  Bozeman,  and  B. 
F.  Cameron,  all  of  Meridian,  for  appellant 

C.  B.  Cameron,  Marion  W.  Reily,  and  F.  Y. 
Brahan,  ail  of  Meridian,  for  appellee. 

PER  CURIAM.  This  was  a  auit  for  dam- 
ages, personal  injuries  to  wife  of  appellee,  and 
Judgment  below  for  ^000. 

Affirmed. 


LOUISVILLE  &  N.  R.  CO. 
(8  DIv.  203.) 


(M6  Ala.ia) 
V.  PORTER. 


(Supreme  Court  of  Alabama.    Oct  14,  1920. 
Rehearing  Denied  Dec.  18,  1920.) 

1.  Master  and  servairt  «=>288(2)— Aasumptioa 
of  risk  of  oolllsloii  of  cars  hold  for  Jury. 

In  an  action  for  the  death  of  a  freight 
brakeman  who  waa  riding  on  cars  making  a 
gravity  switch  in  the  dark  when  he  was  thrown 
under  the  cars  by  the  impact  with  a  car  stand- 
ing, evidence  held  to  make  the  issue  of  assump- 
tion of  risk  by  the  brakeman  a  question  for  the 
jury. 

2.  Master  and  servant  «=9204(3)  —  Brakeman 
within  federal  aet  does  not  asaume  risk  of 
negligence  of  other  braksman. 

An  assistant  brakeman  riding  on  the  rear 
of  a  string  of  cars  does  not  assume  the  risk  of 
negligence  by  the  brakeman  in  control  of  the 
movements  of  the  cars  while  employed  in  inter- 
state commerce,  since  to  charge  him  with  as- 
sumption of  such  risk  would  in  effect  nullify 
the  provision  of  the  federal  Employers'  Ina- 
bility Act  (U.  S.  Comp.  St  {{  80S7-866S)  au- 
thorizing recovery  on  a  showing  that  one  of  the 
co-operating  causes  of  the  injury  was  a  negli- 
gent act  or  omission  of  a  coemployee. 

3.  Master  and  servant  «S3293(3)— IntmoUon 
hold  not  to  authorize  recovery  for  private  aol 
of  otbor  brakeman. 

A  charge  tliat  if  a  natned  individual,  as  the 
brakeman  of  the  defendant  engaged  in  inter- 
state commerce  within  federal  act  misled  plain- 
tiffa  intestate  as  to  the  position  of  the  cars  on 
the  switch,  and  the  defendant  thereby  was  guil- 
ty of  negligence  which  was  the  proximate  cause 
of  the  injury,  they  could  find  for  plaintiff,  waa 
not  erroneous  as  mideading  the  jury  to  be- 
lieve they  could  find  for  plaintiff  if  the  alleged 
act  of  the  brakeman  was  in  his  individual  ca- 
pacity, and  not  as  an  employee  of  defendant 


«=>For  other  easM  sm  urns  topic  and  KBT-NVHBSB  In  all  Ker-Mumbsrad  Dlaesta  and  Indaxa 
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4.  Death  «=s>l04(4)— InstniotlOM  on  damaoos 
for  anffertna  held  proper. 

In  an  action  for  the  recovery  for  the  death 
of  a  son,  instrnctiong  antbori2ing  recovery  for 
the  phydcal  and  mental  saffering  of  plaintHTs 
intestate,  If  any,  from  the  twne  of  Us  injury 
to  his  death  and  for  the  father's  pecuniary 
loss  becanse  of  the  death  do  not,  when  con- 
strued with  a  charge  given  at  defendant's  re- 
quest denying  recovery  for  intestate's  suffering 
while  unconscious,  authorize  recovery  for  nn- 
conscious  suffering  by  intestate  or  for  mental 
suffering  by  the  father  because  of  his  son's 
death. 

5.  Death  ^=>82,  85  —  Damages  recoverable  for 
•on'a  suffering  and  parent's  pecuniary  loss. 

In  an  action  for  the  death  of  a  son,  plain- 
tiff may  recover  both  for  the  pain  and  suffering 
of  the  son  while  conscious  between  the  time  of 
his  injury  and  of  his  death  and  for  the  pe- 
cuniary lose  sustained  by  the  father  by  reason 
of  bis  son's  death,  so  that  it  was  not  error  to 
refuse  to  require  plaintiff  to  elect  to  recover 
under  counts  claiming  one  or  the  other  of  those 
damages. 

6.  Death  ^=364— Life  expeotaney,  health,  hab- 
its, and  earnings  admissible. 

As  a  basis  for  the  measurement  of  pecun- 
iary loss  suffered  by  a  dependent  under  the  fed- 
eral Employers'  Uabilit?  Act  (U.  S.  Comp.  St. 
li  8657-8665),  evidence  of  the  age,  probable 
duration  of  life,  habits,  means,  earnings,  health, 
skill,  and  character  of  deceased,  his  reasonable 
future  expectations,  and  other  like  facts,  were 
admissible. 

7.  Death  «S364— Evidenoe  held  admltslble  to 
show  loss  to  father. 

In  an  action  on  behalf  of  a  father  for  the 
death  of  his  son,  evidence  that  the  son  brought 
provisions  home  and  gave  his  father  money,  and 
that  he  rendered  services  to  his  father,  who  was 
not  in  good  health  is  admissible  as  tending  to 
show  the  pecuniary  loss  of  the  father,  and  not 
objectionable  as  evidence  of  loss  of  the  society 
and  companionship  or  advice  of  the  son. 

8.  Trial  ^=3240  —  Inttnietlon  as  to  unoertaln 
cause  of  Injury  hsid  argumentative. 

A  charge  that,  if  the  testimony  left  the 
matter  uncertain  and  showed  that  any  one  of 
many  things  might  have  brought  about  the  in- 
jury, for  some  of  which  defendant  was  liable 
and  for  some  of  which  it  was  not,  the  jury  could 
not  guess  among  the  causes  and  find  the  negli- 
gence to  be  the  real  cause,  there  being  no  foun- 
dation for  such  condusion,  was  properly  re- 
fnaed  as  argumentative. 

9.  Death  «=»52  —  Averment  of  oonaoiooe  saf* 
fering  sufficient. 

In  a  count  to  recover  for  pain  and  suffering 
of  deceased  between  the  time  of  his  injury  and 
death,  an  averment  that  deceased  suffered  ex- 
cruciating pain  is  sufficient  to  allege  that  he 
waa  conscious  at  the  time. 

10.  Matter  and  servaat  ^»258(I4)— Allega. 
tioM  ef  raliroad'e  negligence  n  to  brakemaa 
•B  eara  held  aat  tec  general. 

Allegations  that  the  defendant  railroad  neg- 
Hgently  caused  the  house  track  on  which  a 
gravity  switch  waa  made  to  be  obstructed  by 
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j  a  standing  car  without  any  lights  or  other  df- 
nals  to  warn  the  injured  brakemaa  of  the  prea- 
ence  and  position  of  the  car  vma  not  subject  to 
demurrer  on  the  gronnd  that  the  allegations 
of  negligence  were  too  generaJ. 

Appeal  from  Circuit  Court,  Lauder<°lale 
County;  G.  P.  Allmon,  Judge. 

Action  by  Irvine  C.  Porter,  as  administra- 
tor of  the  estate  of  Lb  O.  OuIIey,  deceased, 
against  the  Louisville  &  Nashville  Railroad 
Company,  for  damages  tar  the  death  of  his 
Intestate  while  employed  as  brakeman.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  facts  sufficiently  appear  from  the  opin- 
ion of  the  court 
Count  8,  as  amended,  is  as  follows: 

Plaintiff,  as  such  administrator,  sues  the  de- 
fendant, the  Louisville  &  Nashville  Railroad 
Company,  a  corporation,  to  recover  the  sum 
of  $20,000  as  damages  for  the  death  of  his  in- 
testate, L.  O.  Gulley,  on,  to  wit,  January  20, 
1016.  Plaintiff  further  avers  that  his  said  in- 
testate was  an  nnmarried  man  and  is  survived 
by  his  father,  A.  J.  Gulley,  for  whose  benefit 
recovery  is  sought  in  this  case. 

At  the  time  of  the  injuries  from  which  he  died 
plaintiff's  intestate  was  employed  by  the  defend- 
ant in  the  capacity  of  a  brakeman  and  waa  en- 
gaged in  his  duties  as  such  on  a  freight  train 
belonging  to  the  defendant  and  which  was  car- 
rying freight  between  the  states  of  Tennessee 
and  Alabama 

Plaintiff  avers  that  his  intestate  was  engaged 
in  his  duties  as  brakeman  on  a  string  of  cars 
which  were  being  placed  on  one  of  the  defend- 
ant's tracks,  known  as  the  house  track,  along- 
side its  freight  depot  at  Florence,  Ala.,  when 
and  where  he  was  suddenly  jerked,  jarred,  or 
thrown  from  off  said  cars  down  to  and  on  the 
said  track,  and  waa  so  broken,  crushed,  and 
mangled  by  one  or  more  of  4wid  cars  passing 
over  him  that  he  soon  thereafter  died.  And 
plaintiff  avers  that  the  defendant  negligently 
caused  or  allowed  the  said  house  track  to  be 
obstructed  by  a  standing  car  without  any  lights, 
watch,  or  other  signal  to  notify  or  warn  his 
intestate  of  the  presence  and  position  of  said 
car,  and  as  a  proximate  consequence  of  such 
negligence  the  ears  upon  which  plaintiff's  in* 
testate  was  riding  collided  with  said  car,  and 
plaintUTs  intestate  waa  by  said  collision  so  as ' 
aforesaid  thrown  under  said  cars  and  killed; 
that  in  the  death  of  plaintiff's  intestate  the 
said  A.  J.  Gulley,  for  whose  benefit  this  suit  is 
brought  suffered  great  pecuniary  loss  and  dam- 
age, in  this,  to  wit,  that  said  deceased  regnlariy 
contributed  to  his  needs,  aid  and  support  by 
money  contribntions  and  otherwise,  and  that  he 
had  a  reasonable  expectancy  for  the  continu- 
ance of  said  aid  and  support  in  the  future  and 
even  to  a  greater  extent  as  his  needs  demanded 
and  his  said  son's  ability  increased,  all  of  which 
he  has  lost  and  been  deprived  of  by  his  sai/ 
son's  death. 

Count  10: 

Plaintiff,  as  such  administrator,  sues  the  de- 
fendant,  the  Louisville  &  Nashville  Railroad 
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Oompany,  a  eotporatlon,  to  recover  the  snm  of 
120,000  aa  damages  for  iojurieB  sagtalned  by 
Ua  said  intestate,  Lu  O.  OuUey,  on  January  20, 
1916.  At  the  time  of  the  injuries  complained 
of  plaintiff's  intestate  was  employed  by  the  de- 
fendant  in  the  capacity  of  a  brakeman  and  was 
engaced  in  his  duties  as  such  on  a  train  belong- 
ing to  the  defendant  and  which  was  carrying 
freight  between  the  states  of  Tennessee  and 
Alabama  and  the  defendant  was  a  railway  cor- 
poration engaged,  among  other  things,  as  a 
common  carrier  of  freight  between  the  states 
of  Tennessee  and  Alabama. 

Plaintiff  avers  that  his  said  intestate  was  en- 
gaged in  his  duties  as  brakeman  on  a  string  of 
cars  which  were  being  placed  on  one  of  defend- 
ant's tracks,  known  as  a  house  track,  alongside 
its  freight  depot  at  Florence.  Ala.,  when  and 
where  he  was  suddenly  jerked,  jarred,  or 
thrown  from  off  said  cars  down  to  and  on  said 
track  and  was  so  broken,  crushed,  and  mangled 
by  one  or  more  of  said  cars  passing  over  him 
that  for  a  long  space  of  time,  to  wit,  four  hours, 
he  suffered  great  and  excruciating  physical  and 
mental  pain.  And  plaintiff  avers  that  the  de- 
fendant negligently  caused  or  allowed  the  said 
house  track  to  be  obstructed  by  a  standing  car 
without  any  lights,  watch  or  other  signal  to 
notify  or  warn  his  intestate  of  the  presence  and 
position  of  said  car,  and  as  a  proximate  conse- 
quence of  such  negligence  the  cars  upon  which 
plaintiff's  intestate  was  riding  collided  with  said 
car,  and  plaintiff's  intestate  was  by  said  col- 
lision so  as  aforesaid,  thrown  under  said  can 
and  killed. 

The  following  charges  were  refused  to  de- 
fendant: 

(SO)  The  presence  of  the  intestate  on  the 
top  of  a  car  in  the  cut  of  cars  knowing  that  it 
would  come  in  contact  with  a  stationary  car 
was  a  risk  assumed  by  him  incident  to  the  serv- 
ice in  whidi  he  was  engaged. 

(O)  Even  though  you  are  reasonably  satisfied 
from  the  evidence  that  defendant  was  guilty 
of  the  negligence  alleged  in  the  various  counts 
of  the  complaint,  yet  I  charge  you  that  the 
plaintiff  is  not  entitled  to  recover  both  damages 
for  the  mental  and  physical  suffering  of  the  in- 
testate and  damages  which  are  pecuniary  loss 
to  intestate's  father. 

(29)  If  the  testimonj  in  this  case  leaves  the 
matter  uncertain  and  shows  that  any  one  of 
many  things  may  have  brought  about  the  in- 
jury for  some  of  which  the  defendant  is  liable 
snd  for  some  of  which  it  is  not,  it  is  not  for  the 
Jury  to  guess  among  these  many  causes  and  find 
that  the  negligence  of  the  defendant  was  the 
real  cause  of  the  intestate's  injury,  there  be- 
ing no  foundation  in  the  testimony  for  that  con- 
dnston. 

The  court's  oral  charge  designated  as  A  is 
as  follows: 

Or,  if  the  defendant  through  its  brakeman 
Hollis,  was  guilty  of  negligence,  which  negli- 
gence was  the  proximate  cause  of  plaintiffs  in- 
testate's death,  and  you  are  reasonably  satis- 
fied from  the  evidence  in  this  case  of  this,  it 
is  your  duty  to  find  for  the  plaintiff,  or  If  Mc- 
Oandless,  the  brakeman  of  the  defendant,  mis- 
led plaintiff's  .intestate  by  hiB  statement  as  to 
where  ^e  ear  was  on  the  honse  track,  and  the 


,  defendant   thereby   was    guilty   of   negligence, 
I  which  negligence  was  the  proximate  cause  of 
I  jnjury    to    plaintUFs   intestate,    and    yon    are 
reasonably  satisfied  of  this  from  the  evidence  in 
I  the  case,  it  would  be  your  duty  to  find  for  the 
,  plaintiff,  bat  in  either  event  it  would  be  your 
duty  to  find  for  the  defendant  if  you  were  rea- 
sonably satisfied  from  the  evidence  that  plain- 
I  tiff's  intestate  assumed  the  risk  incident  to  his 
injury. 

The  following  are  assignments  of  error  re- 
ferred to: 

(47)  Overruling  defendant'a  objection  to 
questions  to  the  witness  OuUey  as  follows: 
"In  what  way  did  he  assist  yon  there  at  home 
with  your  own  business  or  expenses?^ 

(48)  Overruling  motion  to  exclude  the  an- 
swer: "He  bought  stuff  and  brought  it  home 
and  gave  me  a  little  money  along." 

(49)  Overruling  objection  of  the  defendant 
to  question  to  the  same  witness:  "If  yon  know 
any  incident  in  which  he. specially  aided  you  on 
account  of  your  sickness,  state  it;  that  is,  with- 
in a  year  or  two  before  Us  death." 

(00)  Overruling  motion  to  exclude  the  an- 
swer: "Well,  he  woilted  for  me  and  aided  me 
in  the  stuff  he  would  Iniy  to  assist  me." 

(61)  Overruling  objection  of  the  defendant 
to  the  question  to  the  same  witness:  "Were 
you  ever  sick  at  any  time,  and  if  he  rendered 
yon  special  service,  state  to  the  Jory  what 
those  services  were." 

(52)  Overruling  motion  of  defendant  to  ex- 
clude the  answer:  "I  vras  sick  and  he  omme 
home  and  kept  up  my  job  until  I  was  able  to 
work." 

(63)  Overruling  objection  of  the  defendant 
to  the  question  to  the  ssme  witness:  "What 
was  the  condition  of  your  health  about  the 
time  he  SieAV 

(64)  Overruling  motion  to  exdude  the  an- 
swer: "My  health  wasnt  very  good  about  that 
time." 

Byster  &  Byster,  of  Albany,  and  Andrews  & 
Peach,  of  Sheffield,  for  appellant 
Oallaban  &  Harris,  of  Decatur,  for  aKt^- 

lee. 

THOMAS,  J.  The  suit  by  a  father  for  the 
death  of  a  son  was  under  the  federal  Em- 
ployers' Liability  Act  (8  U.  S.  Oomp.  St  1916, 
ii  8667-8665). 

The  former  appeal  (Porter  v.  L,  &  N.)  la 
reported  in  201  Ala.  469,  78  South.  875.  The 
several  questions  for  the  Jury  were  declared 
to  be:  (1)  Whether  plaintiff's  deceased  aon 
(U  O.  Gulley),  a  brakeman,  falling  under  the 
Wheels  of  cars  making  a  gravity  switch  in  the 
dark,  fell  oflf  a  car  or  was  thrown  off  a  car 
by  a  sudden  impact  with  a  stati<»ary  oar; 
(2)  whether  Hollis,  the  brakeman  rldlns  oa 
the  leading  car  of  the  string  (on  which  Oul- 
ley  was  also  a  brakeman)  making  a  gravity 
switch  in  the  dark,  was  negligent  In  allowiiig 
a  collision  with  a  atattoDary  car,  or  was  neg- 
ligent In  falling  to  retard  the  speed  of  the 
string  of  cars,  thereby  diminishing  the  force 
of  the  impact  with  the  stationary  car;  (8) 
whether  tiie  head  brakeman  (McOandleas)  in 
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charge  of  tbe  gravity  switch  of  a  string  of 
cars  on  which  GuUey  was  riding  in  the  dark 
was  negligent  In  telling  the  operating  brake- 
man  that  there  was  a  stationary  car  near  the 
idatform,  when  in  fact  that  car  was  much 
nearer  the  string  making  the  grarlty  switch, 
whereby  tbe  collision  occurred  at  a  time  and 
under  circumstances  that  tbe  operating 
brakemen  riding  thereon  (HoUls  and  Oulley) 
were  not  expecting  It,  and  therefore  not  pre- 
pared therefor.  The  evidence  In  the  present 
record  justifies  each  of  these  rulings  and  it 
would  subserve  no  good  purpose  to  repeat  the 
same.  There  was  no  errw  In  refusing  de- 
fendant's moUon  for  new  trial  based  on  In- 
sufficiency of  the  evidence  to  warrant  submis- 
sion to  the  Jury  and  to  support  the  verdict.^ 
[1]  On  former  appeal  a  charge  that  sought' 
to  Instruct  the  Jury  that  plaintiff's  intestate 
assumed  all  the  ordinary  risk  incident  to  the 
manner  in  which  his  fellow  servants  dis- 
charged their  duties  in  tbe  operation  of  mak- 
ing the  gravity  switch,  "which  would  compre- 
b«id  a  risk  of  a  negligent  discharge  of  duty 
by  a  fellow  servant,"  was  held  properly  re- 
fused under  that  evidence.  We  are  of  opin- 
ion that,  under  defendant's  pleading  and  evi- 
dence, or  the  reasonable  Inferences  therefrom, 
a  Jury  qaestlcm  was  presented  on  the  second 
triaL  Amerson  v.  Corona  O.  &  I.  Co.,  194 
Ala.  175,  69  South.  601;  Tbblcr  v.  Pioneer 
M.  &  M.  Co.,  166  Ala.  482,  517,  52  South.  86. 
As  a  witness,  the  brakeman  (HoUls)  riding  on 
the  leading  car  said: 

"I  had  been  running  on  this  train  about  six 
years.    I  bad  never  made  the  ran  with  L.  O. 
GnUey.    He  was  not  exactly  a  regular  brake- 
man.    I   bad   been   running  regularly.    •    •    • 
After  tbe  engine  and  nine  cars  had  been  cut  off 
and  put  in  on  the  scale  track,    *    *    •    that  left 
Mr.  Onlley  and  me  In  diarge  of  the-  seven  cars. 
The  seven  cars  were  to  be  placed  on  the  house 
track.    That  is  tbe  track  that  runs  by  the  de- 
pot and  the  platform.    I  was  stationed  on  tbe 
head  end  of  the  seven  cars,  and  Mr.  GuUey  was 
near  tbe  rear  end.    The  track  was  descending, 
and  the  cars  would  Just  roll  down.    As  the  cars 
were  rolling  in  from  tbe  main  line  on  to  the 
house  track,  McCandless  said  to  Galley  and  me 
there  were  some  cars  down  by  the  platform 
somewhere.    *    *    *    I  was  on  the  front  end 
of  the  cars.    The  string  of  seven  cars  stopped 
before  it  got  in  on  the  house  track.    At  that 
time  I  was  on  the  first  or  second  car.     I  han- 
dled tlie  brakes  on  tbe  first  and  second  cars. 
Gnlley  was  on  tbe  fifth  car  from  the  head  end. 
Tbe  brake  on  tiiat  car  was  on  the  north  end- 
that  is,  the  rear  end.    When  the  eat  of  cars 
stopped  I  released  my  brake.    McCandless  as- 
sisted Mr.  GuUey  to  release   his  brake.    The 
ears  then  started  on.    *    *    *    They  did  not  get 
•nr  speed.    We  kept  them  under  control.    Of 
course,  they  got  a  little  faster,  bnt  didn't  run 
over  two  miles  an  hour.    They  ran  six  or  sight 
ear  lengths,  and  coupled  into  another  ear.    I 
did  not  see  the  other  car  before  we  hit  it.    I 
was  the  front  brakeman.    I  was  setting  tbe 
brake.    I  don't  know  which  way  I  was  looking 
when    it    bit    *    *    *    Just    before    that    I 
couldn't  say  where  I  was  looking.    When  the 
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cut  of  ears  coupled  into  the  otiter  ear,  it  made 
a  little  Jar;  it  wasn't  an  unusual  Jar  In  cou- 
pUng." 

And  witness  Olive  testified  that — 

"The  platform  la  on  the  north  end  of  the  de- 
pot, and  it  is  a  good  big  platform.  *  •  * 
They  would  often  switcb  cars  on  those  tracks. 
They  would  want  to  run  some  cars  on  one  track 
and  some  on  snother,  and  it  is  all  down  grade, 
and  they  would  throw  the  switch  and  they  would 
roll  in  there  themselves  down  grade.  •  •  • 
Cars  are  not  stationed  around  on  that  track  all 
tha  time  along  there.  Cars  would  generally  be 
down  about  the  depot  on  the  bouse  track.  It 
was  castOmary  to  leave  cars  on  that  house 
track  north  of  the  depot  so  they  could  move 
them  down  by  the  depot  and  others  would  be 
moved  off  from  the  depot  by  force  of  gravity. 
I  saw  this  every  day." 

[2]  Neither  witness  said  It  was  customary 
to  leave  cars  330  to  360  feet  or  more  north  of 
the  corner  of  the  "big  platform"  located  "on 
the  north  end  of  the  depot"  When  this  evi- 
dence is  so  ccmsidered,  tbe  question  of  as- 
sumption of  risk  becomes  one  for  the  Jury. 
The  contract  of  his  employment  under  which 
Mr.  Gulley  labored  as  an  assistant  or  sub- 
brakeman  (under  McCandless  or  Hollis,  ei- 
ther or  both)  did  not  involve  him  in  any  gen- 
eral assumption  of  risk  from  the  negligence 
of  such  ooemployees.  If  otherwise,  the  stat- 
ute (federal  Employers'  liiablllty  Act)  declar- 
ing, in  effect,  that  the  employee  may  recover 
npon  showing  that  one  of  the  ooHtp^rating 
causes  of  his  injury  was  a  negligent  act  or 
omission  <tf  a  coemployee,  would  be  inopera- 
tive. Nor.  Paa  v.  Maerkl,  198  Fed.  1.  117 
C.  O.  A.  237;  L.  &  N.  v.  Flraning,  194  Ala. 
61,  62,  .69  South.  126;  Sou.  Ry.  v.  Fisher, 
199  Ala.  877,  380,  74  South.  6S0;  Sou.  Ry.  v. 
Peters,  194  Ala.  94,  69  South.  611 ;  Porter  v. 
L.  &  N.,  supra ;  L.  &  N.  v.  Wright,  202  Ala. 
256,  80  South.  93.  The  distinction  between 
assumption  of  risk  and  contributory  negli- 
gence is  made  in  Seaboard  Air  Line  v.  Hor- 
toa.  233  n.  S.  492,  34  Sup.  Ct  636,  58  L.  Bd. 
912,  L.  R.  A.  1918E,  882,  Ann.  Cas.  1914C, 
1282;  Tazoo  ft  M.  V.  v.  Wright,  235  U.  S. 
376,  85  Sup.  Ct  ISO,  69  li.  Ed.  277. 

The  forgoing  doctrine  of  assumption  of 
risk  is  sustained  by  the  Supreme  Court  of  the 
United  States  In  Chesapeake  &  Ohio  v.  t>e 
AUey,  241  U.  S.  810,  316,  36  Sup.  C!t  664, 
566  (60  L.  Ed.  1016),  where  Mr.  Justice  Pit- 
ney observed  of  "an  instructicm  npon  the 
question  of  assumption  of  risk,  dealing  solely 
tMtb  the  ordinary  hazards  of  tbe  employment, 
and  noti  pointing  out  that  a  different  rule 
must  be  applied  with  respect  to  an  extraor^ 
dinary  risk  attributable  to  the  engineer's 
negligence,"  that  it  would  probably  have  con- 
fused and  misled  the  Jury.  Again  in  Chesa- 
peake ft  Ohio  T.  PnAtt,  241  n.  B.  462,  468, 
469.  86  Sup.  Ct  620,  622  (60  L.  Ed.  1102),  It 
was  BBld: 

'Negligence  in  the  ddng  of  tke  work  was  the 
gravamen  of  plalnttS's  complaint,  la  his  dtor 
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laration  ■•  In.Us  evidence,  and  defendant  'wai 
not  entitied  to  an  instruction  making  the  par- 
milt  of  a  customary  system  decisive  of  the  is- 
sue, wlthont  regard  to  whether  due  care  -was 
exercised  in  doing  the  work  itself.  Even  if 
plaintiff  knew  and  assumed  the  risks  of  an  in- 
herently dangerous  method  of  doing  the  work, 
he  did  not  assume  the  increased  risk  attributa- 
ble, not  to  the  method,  but  to  negligence  in 
pursuing  it" 

That  Is  to  say,  the  employee  "assumeB  the 
risk  normally  incident"  to  bis  employment, 
not  such  a  risk  as  may  arise  from  the  failure 
of  some  other  employee  to  use  due  care  so 
as  to  enable  his  coemployee  to  discharge  the 
duties  of  his  employment  without  undue  per- 
iL  Charges  requested  by  defendant  on  a  C(m- 
trary  assumption  were  properly  refused,  for 
example,  charge  No.  36. 

[3]  The  first  exception  to  the  oral  charge, 
which  we  denominate  A,  was  in  accord  with 
tlie  foregoing  authorities.  It  is  a  strained 
construction  to  say  that,  -when  referred,  to 
the  whole  evidence,  the  jury  was  not  instruct- 
ed and  did  not  understand  that  McCandless, 
as  the  brakeman  of  the  defendant  acting 
within  the  line  of  his  employment,  and  not 
as  an  individual  acting  outside  of  his  em- 
ployment, misled  plaintiff  as  to  the  location 
of  the  car  with  which  the  string  of  cars  col- 
lided, and  that  the  defendant  was  thereby 
guilty  of  the  negligence  proximately  causing 
the  injury  to  plaintHTs  Intestate.  The  in- 
struction of  the  court  only  said  to  the  Jury 
that,  if  the  defendant  acted  through  McCand- 
less, its  brakeman,  and  he  negligently  gave 
the  misleading  information  to  the  brakeman 
in  charge  of  the  string  of  moving  cars  as  to 
the  location  of  the  standing  car  and  the  prox- 
imate cause  of  the  injury  declared  upon, 
there  was  no  error  committed  In  this  instruc- 
tion to  the  Jury. 

[4]  Appropriate  assignments  of  error  are 
based  on  the  two  statements  of  the  court  in 
the  oral  charge  to  which  exceptltms  were  re- 
served, as  follows: 

"One  of  the  items  of  plaintiff's  damages  is 
compensation  for  physical  suffering  and  pain 
and  mental  suffering  and  pain,  if  plaintiff's  in- 
testate did  suffer  that  way,  from  the  time  of 
his  injury  to  the  time  of  his  death.  •  •  •  In 
addition  to  compensation  for  t^yaical  pain  and 
suffering  and  mental  goffering,  if  yon  find  that 
he  suffered  that  way,  yon  should  compensate 
plaintiff  for  bis  pecuniary  loss,  if  he  suffered 
any  pecuniary  loss.  Now,  the  true  test  of  the 
measure  of  damages  is  if  the  jury  find  for  the 
plaintiff  and  find  that  his  intestate,  L.  O.  Onlley, 
suffered  conscious  injury  for  an  appreciable 
period  of  time,  then  the  measure  of  damages 
wliich  yott  should  award  by  your  verdict  wonld 
oe  such  a  sum  as  would  be  full  compensation 
tor  the  mental  and  physical  pain  suffered  by 
the  deceased,  L.  O.  Oulley,  while  he  lived." 

In  this  connection  should  be  noted  the 
whole  of  the  oral  charge,  and  at  defendant's 
taaaest  the  Juxy  waa  inatmcted: 


"If  you  believe  that  I*.  O.  Oulley  was  uncon- 
scious from  the  time  of  the  accident  to  the  time 
of  his  death  and  believe  that  from  the  evi- 
dence, then  you  cannot  award  any  damages  on 
account  of  the  physical  pain  and  mental  suffer- 
ing of  L.  O.  Oulley  from  the  time  of  his  in- 
jury to  the  time  of  his  death." 

And  the  diarge  given  at  plaintiff's  request: 

"If  the  Jury  find  for  the  plaintiff  and  find  that 
his  intestate,  L.  O.  OuUey,  suffered  conscious 
injury  for  an  appreciable  period  of  time,  then 
\  the  measure  of  damages  which  you'  should 
award  by  your  verdict  would  be  such  a  sum  as 
would  be  full  compensation  for  the  mental  and 
physical  pain  suffered  by  the  deceased,  L.  O. 
Oulley,  while  he  lived;  and  to  this  sum  should 
be  added  the  present  worth  of  the  amount 
which  it  is  reasonably  probable  the  deceased 
would  have  contributed  to  the  support  of  his 
father  during  the  latter's  expectancy  of  life  in 
proportion  to  the  amount  he  was  contributing, 
if  any,  at  the  time  of  his  death,  not  exceeding 
his  expectancy  of  life,  and,  in  determining  this, 
yon  may  take  into  consideration  the  increasing 
wants  of  the  father  by  reason  of  advancing  age 
{ and  the  increasing  ability  of  the  son  to  supply 
'■■  those  wants,  should  you  find  such  to  be  the 
[  case;  provided  that,  if  you  find  from  the  evi- 
dence that  the  deceased  was  also  negligent,  and 
that  such  negligence  proximately  contributed  to 
his  death,  then  the  plaintiff  would  not  be  enti- 
tled to  full  damages,  but  a  diminished  sum, 
bearing  the  aatne  relation  to  the  full  damages 
that  the  negligence  attributable  to  the  defend- 
ant bears  to  the  negligence  attributable  to 
both." 

When  the  several  InstmctlcHis  of  the  court 
are  considered  together  or  as  relating  to  the 
subject  of  recoverable  damages,  it  was.  In 
effect,  that  recovery  for  pain  and  anguish 
suffered  by  the  decedent  be  confined  to  bis 
conscious  pain  and  suffering  and  may  not  be 
awarded  on  account  of  physical  pain  and 
mental   suffering  tor  any  appreciable   time 
during  which  he  was  unccmsclous,  betwem 
his  injury  and  death  (L.  ft  N.  y.  Fleming,  su- 
pra;    St  L.,  I.  M.  &  S.  v.  Craft,  237  U.  8. 
648,  35  Sup.  Ct  704,  59  L.  Ed.  1160;    Great 
Northern  By.  v.  Capital  Trust  Co.,  242  U.  S. 
144,  37  Sup.  Gt  41,  61  L.  Ed.  208.  L.  B.  A. 
1917E,  1050;   Seaboard  Air  Une  v.  Tilghman. 
237  U.  S.  499,  35  Sup.  Ct  653,  59  L.  Ed.  1069  ; 
K.  C.  So.  y.  Leslie,  238  U.  S.  599,  35  Sup. 
Ct  844,  59  L.  Ed.  1478;    Northern  Pac.  v. 
MaerkI,  supra;    Capital  Trust  Co.  ▼.  Great 
Northern  [1914]  127  Minn.  144, 149  N.  W.  14  ; 
Moffett  ▼.  Bait  ft  Ohio,  220  Fed.  89, 135  C.  C 
A.  607),  and  may  not  include  pain  and  suffer- 
ing contemporaneous  with  death  or  a  mer« 
incident  thereto  (Great  Northern  v.  Capital 
Trust  Co.,  supra ;   St  L.,  I.  M.  ft  So.  v.  Craft, 
supra).    There  was  no  error  la  charging  ttte 
jury  as  indicated.    The  writt^i  instruction 
(charge  44)  given  at  defendant's  request  re- 
moved all  doubt  that  the  oral  charge  may 
have  misled  the  Jury  into  awarding  damaf^ea 
for  plalntlfTs  Intestate's  pain  and  mental  suf- 
fering while  unconscious,  and  that  no  dam- 
ages for  the  "pain  and  suffering"  plalntUZ 
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may  tutve  exp^enced  by  reason  of  the  Injnry 
and  death  of  bis  son  were  recoverable.  The 
instmctlon  of  the  court  as  to  damages  was 
not  infected  with  reversible  error.  Chesa- 
peake 9c  Ohio  V.  Kelly,  241  IT.  S.  485,  36  Sup. 
Ot  630,  60  I,.  Ed.  1117,  L.  R.  A.  1917F,  367. 
[5]  There  was  no  reversible  error  In  refus- 
ing to  require  plaintiff  to  elect  to  recover  un- 
der the  counts  claiming  damages  for  the 
pecuniary  loss  suffered  by  intestate's  'father 
by  reason  of  the  aid  and  support  by  moneyed 
contributions,  etc.,  made  by  the  son,  or  under 
the  counts  claiming  damages  for  the  conscious 
physical  and  mental  suffering  of  intestate, 
the  proximate  result  of  his  injury.  L.  &  N. 
V.  Fleming,  supra;  L.  &  N.  v.  Wright,  202 
Ala.  255,  80  South.  93;  Qreat  Northern  y. 
Capital  Trust  Co.,  supra;  St.  Lw,  L  M.  &  S. 
V.  Craft,  supra;  Capital  Trust  Co.  v.  Great 
Northern,  supra;  Louisville  &  Nashville  Ry. 
Co.  V.  McElwaln,  98  Ky.  700,  34  S.  W.  236, 

84  Ia  B.  A.  788.  56  Am.  St.  Rep.  385;  Brown 
y.  Chicago  &  N.  W.  Ry.  Co.,  102  Wis.  137, 
77  N.  W.  748,  78  N.  W.  771,  44  L.  B.  A.  579; 
Davis  V.  St.  Louis  Iron  Mountain  &  Southern 
Ry.  Co.,  63  Ark.  117.  13  S.  W.  801,  7  L.  R.  A. 
283 :  Stewart  v.  United  Electric  Light  &  Pow- 
er Co.,  104  Md.  332,  65  Atl.  49,  8  L.  R.  A. 
(N.  S.)  384,  118  Am.  St  Rep.  410 ;  Mahoning 
Valley  Ry.  Co.  v.  Van  Alstlne,  77  Ohio  St 
395,  83  N.  E.  601,  14  L.  R.  A.  (N.  S.)  893. 
On  like  authority  the  court  committed  no  re- 
versible error  in  refusing  to  give  defendant's 
requested  written  charge,  denominated  O. 

[6]  As  a  basis  for  the  admeasurement  of 
pecuniary  loss  suffered  hy  a  dependent  (under 
the  federal  Employers'  Liability  Act),  or  as 
data  for  such  purpose,  evidence  of  the  age, 
probable  duration  of.life^  habits  of  industry, 
means,  earnings,  health,  skill,  intelligence, 
and  ciharacter  of  deceased,  his  reasonable  fu- 
ture expectations,  and  other  like  facts,  were 
admissible.  L.  &  N.  v.  Fleming,  supra ;  N(H> 
folk  &  Western  v.  Holbrook,  235  U.  S.  (B6, 

85  Sup.  Ct  143,  59  L.  Ed.  392.  That  is.  It 
vras  competent  to  show  such  facts  tending  to 
aid  the  Jury  in  the  ascertainment  of  an  ele- 
ment of  damages  claimed  by  a  parent — the 
inresent  worth  of  the  amount  which  it  is  rea- 
sonably probable  the  deceased  would  have 
contributed  to  the  support  of  the  parent  dur- 
ing the  latter's  expectancy  in  life,  in  piopor^ 
tioo  to  the  amount  he  was  contributing,  if 
any,  at  the  time  of  death,  not  exceeding  his 
expectancy  of  life.  Roberts'  In].  Intes.  Emp. 
p.  150,  i  75;  Tiffany's  Death  by  Wrongfiu 
Act  i  168,  p.  209 :  American  R.  Co.  v.  Birch, 
224  U.  S.  547,  32  Sup.  Ct.  603,  56  L.  Ed.  879; 
McCoallongh  v.  C,  R.  I.  &  P.,.  160  Iowa,  524, 
142  N.  W.  67 ;  OBiomton  v.  Seaboard  Air  Une, 
S8  S.  C.  348,  82  S.  E.  433. 

[7]  Tliere  was  no  error  in  overruling  de- 
fendant's objections  to  plalntHTs  evidence 
covered  by  assignments  of  error  47  to  54,  in- 
tiaH-ve.    Tbe  several  questions  and  answers 
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did  not  elldt  Information  of  an  inestimable 
loss  to  the  parent  of  the  society  and  compan- 
ionship or  advice  of  the  deceased  son,  but 
were  of  facts  tending  to  show  a  material  loss 
which  can  be  measured  by  the  required  stand- 
ard for  the  ascertainment  of  pecuniary  valu- 
ation by  the  Jury.  Michigan  Central  v.  Vree- 
land,  227  U.  S.  66,  71,  33  Sup.  Ct  192,  57  L. 
Ed.  417,  Ann.  Cas.  1914C,  176;  Patterson  Ry. 
Ace.  Law,  ii  401,  402;  Roberts'  InJ.  Intes. 
Emp.  p.  152,  S  78  et  seq. ;  American  B.  ^.  v. 
Dldricksen,  227  U.  8.  145,  33  Sup.  Ct  224,  67 
L.  Ed.  456 ;  Dooley  v.  Seaboard  Air  Line,  163 
N.  C.  454,  79  S.  B.  970,  L.  R.  A.  1016E,  185. 
For  Lord  Campbell's  Act  see  Death  by  Wrong- 
ful Act,  Tiffany,  appendix,  p.  281;  analysis, 
p.  xvlii ;  9  &  10  Vict.  c.  93,  entitied  "An  act 
for  compensating  the  families  of  persons  kill- 
ed by  accidents" ;  27  &  28  Vict.  c.  95. 

[8]  The  refusal  of  defendant's  charge  29 
may  be  Justified  as  being  argumentative,  if 
not  otherwise  faulty. 

[I]  Assignments  of  error  are  addressed  to 
the  overruling  of  demurrer  to  counts  9  and  10 
as  last  amended.  Appellant  urges  that  said 
counts  should  have  averred  that  intestate's 
suffering  after  his  injury  was  "conscious" 
suffering.  It  would  be  an  innovation  In  the 
law  of  pleading  to  hold  that  a  claim  for  dam- 
ages sought  for  physical  and  mental  suffer- 
ing must  be  acccnnpanled  by  an  averment  that 
the  party  so  suffering  was  conscious  of  it 
We  are  furnished  with  no  authority  to  this 
effect  nor  do  we  believe  that  good  pleading 
requires  such  specific  averment  Said  counts 
aver  that  plaintiff's  intestate  suffered  great 
and  excrudattng  physical  and  mental  pain. 
No  other  averments  could  have  been  made 
which  would  so  nearly  describe  the  conscious 
pnln  and  suffering  of  plalntifTs  intestate  than 
that  It  was  excruciating. 

{iO]  The  grounds  of  demurrer  addressed  to 
the  question  of  generality  in  avermmt  of  the 
negligent  act  of  defendant  causing  the  Injury 
are  not  well  taken.  The  reporter  of  decisions 
will  set  out  count  8  as  amended.  Count  10 
was  not  subject  to  demurrer  directed  thereto. 
The  ground  of  demurrer  addressed  to  the 
complaint  that  It  contained  a  misjoinder  of 
action  in  claiming  pecuniary  damages  result- 
ing to  plaintiff  and  physical  pain  in  some  of 
the  counts  and  anguish  endured  by  the  intes- 
tate while  conscious  and  in  life  in  others  has 
been  treated  above.  We  have  answered  the 
insistence  for  error  on  this  account  against 
the  appellant  on  the  authority  of  recent  de- 
cisions by  this  court  and  the  Supreme  Court 
of  the  United  States. 

There  being  no  reversible  error,  the  Judg- 
ment of  the  trial  court  is  afiBrmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  McGLBLLiAM  and 
SOMERVILLB,  JJ.,  condir. 
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No.  24202. 
STATE  V.  BAY. 


(Supreme  Court  of  Louisiana.    Nor.  8,  1920. 
On  RehearlDg,  Jan.  31,  1921.) 

(SyUabut  hv  th«  OourtJ 

1.  CrimJnai  law  «=>8I4(8,9).  1172(6)  — In- 
struction as  to  authorization  of  appropriation 
nnneoeesary  where  no  evidenoe  thereof,  but 
Olving  not  prejudicial. 

Where,  In  a  prosecution  for  embeszlement, 
no  evidence  is  offered  tending  to  show  an  ac- 
eonntiog  or  agreement  between  the  defendant 
and  the  person  or  corporation  whose  money 
was  appropriated,  whether  before  or  after  the 
appropriation,  whereb;  such  appropriation  was 
authorized,  the  trial  judge  is  not  required  to 
give  the  jury  any  instruction  predicated  upon 
the  theory  that  there  might  have  been  such 
acconnting  or  agreement.  But  if  in  such  case 
the  judge  instructs  the  jurjr  diat,  if  they  find 
that  defendant  appropriated  the  funds  of  such 
person  or  corporation  to  his  own  use,  "with- 
out in  any  way  at  that  time"  accounting  to  the 
owner,  the  transaction  would  I>e  illegal,  the 
fact  that  the  instruction  was  not  required  does 
not  render  it  prejudicial  to  the  defendant. 

2.  Indictment  and  Information  4=»33(3)— In* 
dictment  not  bearing  signature  of  foroman 
of  grand  Jury  as  sooh  invalid. 

So  far  as  we  are  informed,  this  court  has 
nniformly  held  that  no  indictment  can  be  valid 
which  does  not  bear  the  signature  of  the  fore- 
man of  the  grand  jury  as  such,  and  we  find  no 
saffident  reason  for  establishing  a  precedent 
at  variance  with  that  jurisprudence. 

(AiHttonal  SvIIabtw  hy  Editorial  Btaf.) 

3.  Grand  Jury  4^11— Judge  may  excuse  mem- 
bers for  reasons  not  disqualifying  or  oxampt> 
Ing  them  fr»m  servioe. 

In  a  prosecution  for  embezzlement,  H  was 
not  error.  In  view  of  Act  No.  186  of  1896,  for 
the  Judge  to  excuse  from  service  on  the  grand 
jary  two  of  the  twenty  men  whose  names  were 
drawn  by  jury  commission  on  the  ground  that 
the  mother  of  one  of  them  had  recently  died, 
and  that  his  father  was  in  very  bad  health,  and 
that  the  other  was  a  saw  filer  in  a  large  saw- 
mill, the  operation  of  which  would  suspend  if 
he  were  drawn  for  service,  notwithstanding 
that  neither  of  such  reasons  would  have  been 
cause  for  disqualification  or  for  exemption. 

4.  Embesziemeat  -  4=»42— False  entries  after 
embeulomont  to  oovor  up  shortage  held  ad- 
missible. 

In  a  prosecution  of  a  cashier  for  embezsle- 
ment,  it  was  not  error  to  admit  evidence  that 
defendant  had  made  false  entries  in  the  books 
after  the  embezzlement  to  cover  up  his  short- 
age. 

Profos<7.  3.,  dissenting  in  part 

Appeal  from  Tblrtiedi  Judicial  District 
Court,  Parish  d  La  Salle;  F.  B.  Jones, 
Judge. 


Calvin  Bay  was  convicted  of  embezzlement, 
and  he  appeals.  Conviction  and  sentence  an- 
nulled, and  defendant  remanded. 

Thornton,  Gist  te  Rlcbey,  of  Alezandria, 
and  Wlnfree  &  Weslow,  of  Houston,  Tex.,  for 
appellant. 

A.  v.  Coco,  Att7.  Gen.,  and  O.  W.  Flowers, 
Dlst  Atty.,  of  Jena  (T.  Senimes  Walmsley,  of 
New  Orleans,  of  counsel),  for  the  State. 

CNIBLL,  J.  Appellant  was  convicted  of 
the  crime  of  «hbezzlement  and  sentenced  to 
Imprlaonment  In  the  state  penitentiary.  The 
record  contains  five  bills  of  exception  and  an 
assignment  of  errors. 

[$]  Bill  No.  1  was  reserved  to  the  overrul- 
ing of  the  motion  to  quash  the  Indictment 
The  complaint  was  that  the  judge  had, 
without  good  reason,  excused  from  service 
on  the  grand  jury  two  of  the  twenty  men 
whose  names  were  drawn  by  the  Jury  com- 
mission. The  record  contains  an  admission 
that  the  names  of  the  two  grand  jurors  who 
weriB  excused  by.  the  Judge  were  drawn  for 
service  diuring  the  Impaneling  of  the  grand 
Jury,  and  that  the  two  men  would  therefore 
have  served  on  the  grand  Jury  If  they  had 
not  been  already  excused  from  service.  It 
appears  that  the  members  of  the  local  bar 
consented  to  the  judge's  excusing  the  two 
men  from  service  on  the  grand  Jury ;  but  It 
also  appears  that  the  defendant  In  this  case 
was  not  represented  by  any  member  of  the 
local  bar.  The  reason  given  for  excusing  <»ie 
of  the  men  from  service  on  the  grand  Jury 
was  that  his  mother  had  recently  died,  and 
that  his  father,  with  whom  be  lived,  was  In 
very  bad  health.  The  Reason  given  for  ex- 
cusing the  other  man  was  that  he  was  a  saw 
flier  in  a  large  sawmill,  the  operation  of 
which  would  have  been  suspended  If  the  man 
had  been  drawn  for  service  on  the  grand 
Jury.  It  Is  conceded  that  neither  of  the 
causes  for  which  the  Judge  excused  the  men 
from  service  on  the  grand  Jury  would  have 
been  cause  for  disqualification  or  for  claim- 
ing  exemption  from  service.  But  the  statute 
on  the  subject  of  Impaneling  or  drawing 
grand  Juries  does  not  forbid  the  district 
Judge  to  exctise  a  man  from  service  on  the 
grand  Jury  for  a  cause  which  would  not  dis- 
qualify Mm  or  give  him  the  absolute  right  to 
daim  exemption.  Section  1  of  Act  No.  135 
of  1896,  p.  216,  declares  that  the  Judge  shall 
have  discretion  to  decide  upon  the  competen- 
cy of  Jurors  in  particular  cases,  and  to  de- 
clare the  person  Incompetent  for  Jury  service 
in  any  particular  case  wheii,  from  physical 
Infirmity  or  relatlonahlp  or  inability  to  un- 
derstand ibe  BngUsh  language,  or  for  any 
other  cause,  such  person  may  be,  in  the  opin- 
l(m  of  the  Judge,  Incmnpetezit  It  is  true 
that  expressicm  a.ppeaxB  In  the  paragraph  re- 
ferring particularly  to  the  qualifications  of 
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petit  Jnron ;  bnt  tbe  ooncludlng  sentence  of 
tbe  paragraph  abows  plainly  that  the  pro- 
vWoD  also  applies  to  tbe  questiim  of  tbe  com- 
petency of  a  person  to  serve  as  a  member  of 
a  grand  Jury ;  for  tbe  oonclnding  sentence  de- 
clares that,  In  addition  to  the  foregoing  quali- 
fications, a  grand  Juror  shall  have  the  further 
qualiflcatlons  of  being  able  to  read  and  write 
the  EUigllsb  language  and  be  a  person  of  well- 
known  good  character  and  standing  In  the 
community.  Section  2  of  the  statute  enu- 
merates the  causes  for  which  a  person  may 
claim  exemption  from  service  on  either  a 
grand  or  petit  Jury.  Bnt  it  does  not  f<dlow, 
merely  because  tbe  statute  fixes  the  disqual- 
ifications and  enumerates  the  causes  for 
which  a  i)er8on  may  claim  exemption  from 
.  service  on  a  grand  or  petit  Jury,  that  there- 
fore tbe  Judge  of  the  district  court  cannot 
excuse  a  person  for  any  cause  that  would 
neither  disqualify  nor  exempt  blm  from  Jury 
service^ 

Counsel  tor  appellant  dte  and  rely  upon 
tbe  ruling  in  State  v.  McGarrity,  140  La.  436, 
73  South.  290,  and  the  ruling  in  State  v. 
Smith,  14S  iM.  1091,  83  South.  204,  in  sup- 
port of  their  motion  to  quash  the^  indictment 
In  this  case.  Tbe  dedsicn  in  the  McOarrlty 
Osae  is  not  appropriate.  In  that  case,  after 
the  court  bad  ap^lnted  a  foreman  of  the 
grand  Jury  and  tbe  sberllF  bad  drawn  one  of 
the  eleven  names  to  be  drawn  to  complete  the 
grand  Jury,  the  Judge,  without  good  rea- 
son, ordered  the  sheriff  to  return  tbe  name 
to  tbe  envelope  and  draw  another.  The  re- 
sult was  that  the  man  whose  name  was  first 
drawn  for  service  did  not  serve  on  the  grand 
Jury.  In  that  way  tbe  court  substituted 
another  person  for  the  one  whose  name  had 
been  regularly  drawn  for  service. 

In  tbe  case  of  State  v.  Smith,  after  the 
foreman  had  been  appointed  and  the  eleven 
other  grand  Jurors  had  been  impaneled,  the 
Judge,  of  bis  own  motion  and  without  good 
cause,  discharged  six  members  of  the  grand 
Jury  and  had  six  other  names  drawn  from 
only  seven  names  that  remained  in  the  box. 
None  of  the  six  grand  Jurors  who  were  dis- 
charged had  asked  to  be  excused  from  serv- 
ice. 

Of  course,  a  district  Judge  is  not  permitted 
to  select  a  grand  Jury  by  the  process  of  elim- 
ination. He  has  authority  to  appoint  tbe 
foreman,  but  the  eleven  other  grand  Jurors 
must  be  drawn  by  the  sherllf,  without  dis- 
crimination, from  the  number  of  names  re- 
maining In  the  envelope,  It  might  be  'deem- 
ed wrong,  therefore,  tor  the  Judge  to  excuse 
from  service,  whether  with  or  without  good 
cause,  so  many  of  the  twenty  persons  whose 
names  were^  selected  by  the  Jury  commission 
as  to  eliminate  the  element  of  chance  and 
make  the  impaneling  of  the  grand  Jury  a 
matter  of  selection  or  choice  of  the  district 
Judge.  But  that  is  not  the  case  before  us. 
Tben'  is  no  pretense  «o  the  part  ot  appet 
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iant  that  there  was  any  fraud  or  wrongdo- 
ing in  the  excusing  of  the  two  men  from 
service  on  the  grand  Jury ;  nor  is  it  pretend- 
ed that  defendant  was  in  any  way  injured 
or  prejudiced  by  tbe  Judge's  having  excused 
the  two  men  from  service.  A  person  accused 
of  crime  has  the  right  to  insist  that  no  in- 
competent person  shall  be  a  member  of  the 
grand  Jury  that  investigates  bis  case;  but 
he  has  no  right  to  have  any  particular  one 
of  tbe  competent  persons  drawn  for  service. 
Our  conclusion  is  that  the  ruling  on  the  mo- 
tion to  quash  the  indictment  was  correct 

[4]  Bill  of  exceptions  No.  2  was  reserved 
to  the  overruling  of  defendant's  objection  to 
certain  evidence  offered  by  the  state  to  prove 
that  false  entries  were  made  by  defendant  in 
the  books  of  tbe  bank  of  which  be  was  cash- 
ier, on  two  occasions  subsequent  to  the  date 
of  the  alleged  embezzlement  The  evidence 
showed  that  on  the  day  after  the  alleged  of- 
fense defendant  remitted  (166.75  to  another 
bank,  and  made  an  entry  on  the  books  of  the 
bank  of  which  he  was  cashier,  showing  that 
he  had  remitted  $10,16S.7B.  The  evidence 
farther  showed  that  18  days  after  the  alleged 
offense  defendant  made  a  fiat  raise  of  $10,000 
in  the  balance  due  to  bis  bank  by  the  other 
bank.  In  his  instructions  to  the  Jury  the 
Judge  restricted  tbe  evidence  to  the  purpose 
for  which  it  was  offered  by  the  state;  that 
is,  to  show,  as  far  as  It  might  that  the  de- 
fendant was  covering  np  shortages  in  bis 
accounts  in  the  books  of  the  bank  of  which 
he  was  cashier.  It  is  true,  the  evidence 
tended  to  show  that  defendant  was  covering 
up  a  shortage  ot  $20,000;  that  is,  a  much 
larger  amount  than  he  was  charged  with 
having  embezzled  in  this  case.  But  it  also 
appears  that  there  were  other  indictments 
pending  <^argtng  that  defendant  bad  embez- 
zled other  sums  from  the  bank.  The  defense 
in  this  case  was  that,  although  defend- 
ant had  caused  to  be  remitted  a  cashier's 
check  in  i>ayment'of  a  debt  for  which  he  had 
given  bis  personal  check,  he  had  not  had  any 
intention  of  committing  a  crime  or  of  de- 
frauding tbe  bank.  The  main  question  be- 
fore tbe  Jury,  therefore,  was  whether  there 
was  a  criminal  Intent  on  the  part  of  the  de- 
fendant In  the  transaction  for  which  he  was 
indicted.  The  evidence  tending  to  show  that 
be  subsequently  undertook  to  cover  up  tbe 
shortage  was  relevant  to  the  question  at 
issue  before  the  Jury.  As  a  general  rule,  in 
a  prosecution  for-olme,  proof  that  the  de- 
fendant committed  another  and  similar  crime 
is  not  admissible  for  the  purpose  of  showing 
a  probability  that  he  committed  the  crime 
for  which  he  is  on  trial.  That  Is  because 
proof  of  the  commission  of  one  crime  does 
not,  of  itself,  give  rise  to  a  presumption  that 
the  perpetrator  committed  another  and  sim- 
ilar crime.  Tbe  reason  tor  the  rule  is,  not 
alone  that  proof  that  the  defendant  commit- 
ted another  crime  might  have  a  prejudicial 
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effect  vpon  the  mind  of  the  Jury,  but  also 
that  the  defendant  in  the  prosecution  Is  not 
supposed  to  be  prepared  to  defend  himself 
against  any  other  accusation  than  that  which 
is  contained  in  the  Indictment  But  the  mere 
fact  that  proof  of  the  defendant's  having 
committed  another  crime  may  have  a  preju- 
dicial effect  upon  the  mind  of  the  Jury,  or 
the  fact  that  the  defendant  may  not  be  al- 
together prepared  to  counteract  evidence  of 
his  having  committed  another  crime,  does  not 
make  such  evidence  inddmissible,  tf  it  be 
clearly  relevant  to  any  question  at  issue  be- 
fore the  Jury,  pertaining  to  the  defendant's 
guilt  or  Innocence  of  the  crime  for  vrhlch  be 
Is  on  trial.  In  the  case  before  us  the  evi- 
dence that  defendant  had  made  oitrlea  In 
the  bank's  books,  indicating  an  intention  to 
cover  up  a  shortage  in  his  accounts,  was  in 
the  nature  of  proof  of  an  acknowledgment 
of  haying  committed  the  crime  charged  in 
the  Indictment  The  evidence  was  therefore 
admissible, 

BUI  of  exceptions  No.  3  was  reserved  to  a 
portion  of  the  Judge's  charge  to  the  Jury. 
That  part  of  the  charge  which  was  objected 
to  is  copied  in  the  bill  thus: 

"Gentlemen  of  the  jury,  if  yon  find  from  the 
evidence  that  the  accused  was  cashier  of  the 
Citizens'  Bank,  and  that  while  be  was  cashier 
be  drew  a  clieck  against  his  individual  account 
in  the  Citizens'  Bank  in  favor  of  the  Rapides 
Bank  &  Trust  Company  for  $2,516.67,  and  paid 
or  caused  to  l>e  paid  the  said  check  out  of  the 
funds  belonging  to  the  said  Citizens'  Bank 
without  in  any  way  at  the  time  accounting  to 
the  Citizens'  Bank  for  same,  the  transaction 
woqM  be  illegal  and  unlawful." 

In  the  statement  per  curiam  the  Judge 
gives  his  version  or  recollection  of  the 
charge,  in  which  it  appears  that  the  expres- 
sion "without  in  any  way  at  tA«  time  ac- 
counting to  the  Citizens'  Bank"  is  written 
"without  in  any  way  at  any  time  account- 
ing," etc.  The  Judge,  however,  refers  us  to 
the  charge  as  originally  written  and  deliver- 
ed by  him,  which  is  copied  in  full  In  the 
transcript;  and  there  the  charge  appears 
even  more  objectionable  than  it  appears  as 
copied  by  defendant's  attorneys  in  the  bill  of 
exceptions;  for  the  expression,  Instead  of 
b^ng  "without  In  any  way  at  the  time  ac- 
counting to  the  Citizens'  Bank,"  is  written 
"without  in  any  way  at  that  time  accounting 
to  the  Citizens'  Bank."  The  charge,  there- 
fore, was  not  an  accurate  statement  of  the 
legal  proposition.  The  facts  on  which  the  in- 
dictment was  founded  were  these:  Defend- 
ant had  remitted  to  the  Rapides  Bank  & 
Trust  Company,  at  Alexandria,  his  personal 
check  on  the  liank  of  which  he  was  cashier 
for  $2,516.67  to  pay  his  personal  obligation, 
for  wlildi  he  had  pledged  to  the  Rapides 
Bank  his  stock  in  the  bank  of  which  he  was 
cMhier.  When  the  check  came  back  for  col>- 
lection  there  waa  an  insuflBciency  of  fusda 


to  pay  the  same.  Defendant  therefore  had 
a  remittance  made  by  a  check  of  the  bank 
itself,  or  cashier's  check.  Under  those  cir- 
cumstances it  was  not  a  correct  instructioa 
to  charge  the  Jury  that  the  defendant  would 
be  guilty  of  embezzlement  if  he  had  paid  his 
pergonal  check  with  funds  belonging  to  the 
Citizens'  Bank  (of  which  he  was  cashier) 
without  at  that  time  hccoontlng  to  the  Cit- 
izens' Bank  for  the  same ;  for  he  might  have 
been  innocent  of  any  crime  if  he  had  account- 
ed to  the  bank  at  some  previous  time.  We 
assume,  from  the  statement  per  curiam,  and 
particularly  from  the  judge's  version  or  reo- 
oUectlon  of  the  charge,  that  he  concedes  that 
the  charge  as  read  and  recorded  was  an  Im- 
proper one.  For  this  reason  the  verdict  and 
sentence  vriU  have  to  be  annulled  and  the 
case  remanded. 

Bills  No.  4  and  Na  6  r^ate  to  rulings  up- 
on defendant's  motion  for  a  new  trial,  which 
we  see  no  reason  for  reviewing. 

In  the  assignment  of  errors  defendant  al- 
leges that  he  was  not  present  in  court  during 
all  of  the  proceedings  had  in  this  case,  and 
particularly  during  the  taking  of  evidence 
on  the  motion  for  a  new  trial,  and  at  the 
time  when  the  motion  was  overruled,  and 
when  sentence  was  pronounced.  The  minutes 
of  the  court  do  not  show'  affirmatively  that 
defendant  was  present  in  court  during  those 
proceedings.  Therefore,  If  the  verdict  could 
otherwise  be  sustained,  we  would  be  compel- 
led to  remand  the  case  for  the  ptjrpose  of 
showing  whether  defendant  was  actually 
present  in  court  when  the  sentence  was  pro- 
nounced, and  to  correct  the  minutes  In  that 
respect. 

The  verdict  and  sentence  appealed  from 
are  annulled,  and  it  is  now  ordered  that  this 
case  be  remanded  to  the  district  court  for  a 
new  trial. 

PROVOSTT,  J.,  dissents. 
DAWKINS,  J.,  concurs  in  the  decree. 

On  Rehearing. 

MONROE,  O.  J.  The  conviction  herein  was 
set  aside  upon  the  ground,  specifically  stated, 
that  the  trial  Judge  bad  erred  in  a  certain 
portion  of  his  instructlcxis  to  the  Jury,  to 
which  it  was  added  that.  In  any  evoat,  it 
would  be  necessary  to  remand  the  case  fpr 
further  information  upon  the  question  wheth- 
er the  defendant  was  present  in  court  when 
the  sentence  was  pronounced. 

[1]  The  charge  in  the  Indictment  (reduced 
to  simpler  terms)  is  that  defendant  willfully 
and  fel<»iiously  appropriated  to  his  own  use 
$2,516.67  belonging  to  the  Citizens'  Bank,  of 
which  he  was  cashier,  the  modus  operandi 
being  that  be  drew  his  personal  che<^  on  the 
Clltlzens'  Bank  in  faror  of  the  Rapides  Bank 
&  Trust  Comi>any,  and,  when  the  check  was 
presented  for  payment,  paid  It  with  a'  cash- 
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lei's  cbeck  against  tbe  funds  of  tbe  Citizens' 
Bank  an  deposit  In  tbe  Rapides  Bank,  and 
then  destroyed  the  check  tbas  paid,  without 
charging  it  to  his  own  or  any  other  account 
In  the  Citizens'  Bank,  'thereby  embezzling 
the  funds  of  the  Citizens'  Bank,"  to  tbe  ex- 
tent of  the  amount  stated. 

The  trial  Judge  Instructed  the  Jury  in  re- 
gard to  tbe  law  applicable  to  the  crime  of 
eral>ezzlement  in  general,  and  with  reference 
to  tbe  embezzlement  charged  as  follows  (quot- 
ing in  port): 

"Embezzlement  is  tbe  fraudulent  appropria- 
tion of  the  property  of  another  by  the  person 
to  whom  it  1b  intrusted.  The  appropriation 
mast  be  made  with  a  fraudulent  intent,  as  the 
intent  imparts  to  the  act  the  character  of  an 
offense.  By  criminal  intent  the  law  means 
an  intent  to  do  an  act  forbidden  by  law,  and  an 
act  is  willfully  done  when  done  without  rea- 
sonable belief  it  was  lawful.  Whether  tbe  in- 
tent was  fraudulent  or  not  must  be  determined 
from  all  the  facts  of  the  case.  An  intent  to 
do  an  act  forbidden,  without  reasonable  belief 
it  is  lawful,  is  the  intent  required  to  convict. 
An  intent  to  appropriate  at  the  time  of  the  ap- 
propriation must  hare  existed  to  constitute  the 
crime  of  embezzlement.  The  fraudulent  appro- 
priation is  to  be  inferred  from  facts;  for  illus- 
tration, such  as  the  denial  of  tbe  reception,  or 
suppression  of  facts  of  such  reception;  false 
accounts,  or  falsification  of  acconnts,  by  tbe 
party  charged;  his  refusal  to  account,  or  his 
concealment  of  the   funds  intrusted  to  him. 

"Under  section  007  of  the  Revised  Statutes 
of  Louisiana,  under  which  act  the  accused  is 
indicted,  the  actual  custody  of  the  money  of 
the  bank  need  not  be  shown  to  have  been  in 
charge  of  tbe  accused  officer  to  make  out  tbe 
charge  for  which  the  accused  is  indicted. 

"To  warrant  conviction  in  this  case,  it  is  nec- 
essary that  tbe  state  prove  to  your  satisfaction 
every  essential  and  material  allegation  or 
charge  in  the  indictment. 

"Gentlemen  of  the  jury,  if  yon  find,  from  the 
evidence  that  the  accused  was  cashier  of  the 
Citizens'  Bank,  and  that,  while  he  was  cashier, 
he  drew  a  check,  against  his  individual  account 
on  tbe  Citizens'  Bank  in  favor  of  tbe  Rapides 
Bank  &  Trust  Company  for  $2,516.67,  and  paid, 
or  caused  to  be  paid,  the  said  check  out  of 
funds  belonging  to  said  Citizens'  Bank  without 
in  any  way  at  that  time  accounting  to  the 
Citizens'  Bank  for  same,  the  transaction  would 
be  illegal  and  unlawful. 

"If  you  find  from  the  evidence  that  the  ac- 
cused embezzled  or  wrongfully  converted  to 
his  own  use  money  belonging  to  the  Citizens' 
Bank  or  on  deposit  there,  but  that  tbe  inten- 
tion of  the  accused  at  tbe  time  of  the  conver- 
sion of  the  money  was  to  restore  it  at  some  fu- 
ture date,  the  act  would  not  be  relieved  of  its 
criminal  nature,  and  the  act  would  be  unlaw- 
ful; and,  notwithstanding  the  accused's  inten- 
tion to  restore  the  money  at  some  future  date, 
be  would  be  guilty  of  the  charge  of  embezzle- 
ment.'' 

Defendant  excepted  to  so  mudi  of  tbe 
d)arge  as  is  Included  In  tbe  paragraph  begin- 
ning with  "Gentlemen  of  the  Jury"  and  ending 
witb  "unlawful"  on  the  ground  "that  tfae 
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same  was  not  a  correct  exposition  of  the 
law ;  that  It  was,  in  elTect,  a  comment  upon 
the  evidence  and  a  direction  of  a  verdict," 
which  objection  having  been  overruled,  tbe 
bill  was  reserved. 

In  the  opinlcm  heretofore  handed  down  by 
tbe  court  It  Is  said.  Inter  alia: 

"It  was  not  a  correct  instruction  to  charge 
the  jury  that  the  defendant  would  be  guilty  of 
embezzlement  if  he  had  paid  his  personal  check 
with  funds  belonging  to  the  Citizens'  Bank  (of 
which  he  was  cashier)  without  at  that  time  ac- 
counting to  the  (Citizens'  Bank  for  the  same; 
for  he  might  have  been  innocent  of  any  crime 
if  be  had  accounted  to  the  bank  at  some  pre- 
vious time." 

Neither  tbe  bill  of  exception  nor  the  rec- 
ord indicates  that  any  offer  was  made  by  de- 
fendant of  evidence  tending  to  show  an  ac- 
counting by  Iiim,  whether  before  or  after  the 
event,  with  respect  to  his  appropriation  of 
tbe  money  of  tbe  bank ;  and  it  is  well  set- 
tled that  "a  Judge  is  not  required  to  Instruct 
n  jury  upon  a  theory  of  a  case  which  finds 
no  support  in  the  evidence."  State  v.  Mat- 
thews, XXI  La.  962,  36  South.  48;  State  v. 
Anderson,  120  La.  336,  45  South.  267 ;  State 
V.  Sehon,  137  La.  8S,  68  South.  22L  Not 
only  does  it  not  appear  that  such  evidence  was 
oflTered;  but  tbe  theory  of  tbe  defense,  as 
propounded  In  tbe  latest  brief  filed  in  this 
court  by  defendant's  counsel,  In  effect  con- 
cedes that  no  evidence  of  that  character 
could  have  been  offered,  as  It  would  not  have 
been  consistent  with  their  theory  or  tbe  facts. 
Counsel  say  that  they  pointed  out  to  the  trial 
Judge  the  portion  of  the  charge  to  which  tbey 
objected,  and  stated  their  objection,  which, 
in  the  alMence  of  anything  to  tbe  contrary, 
we  take  to  have  been  the  same  as  that  now 
urged,  and  which,  as  we  read  the  brief, 
amounts  to  this,  that  where  one  who  has  the 
money  of  another  under  his  control  appropri- 
ates It  with  tbe  intention  of  using  it  for  bis 
own  purposes,  and  so  uses  it,  but  with  tbe 
Intention  also  from  the  l)eginning  of  refund- 
ing it  upon  obtaining  the  necessary  amount 
from  a  source  upon  which  be  relies,  the  in- 
tention to  appropriate  and  use  is  controlled 
by  the  Intention  to  refund,  and  the  trans- 
action becomes  a  loan,  which  is  merely  a 
misdemeanor,  punishable  by  flue,  under  Act 
183  of  1910,  amended  by  Act  221  of  l'916, 
notwithstanding  that  tbe  money  is  appro- 
priated and  used  without  tbe  knowledge  or 
consent  of  the  owner.  The  statutes 
mentioned  deal  with  the  matter  of  borrowing 
by  officers  of  corporaticms,  and  where  there 
Is  a  borrower  there  must  be  a  lender ;  hence 
one  who  merely  appn^riates  the  property  of 
another  in  his  possession  without  tbe  con- 
sent or  knowledge  of  the  owner  Is  not  a  bor- 
rower, and  tbe  statutes  referred  to  are  not 
applicable  to  him. 

After  making  the  statement  in  regard  to 
their  objection  to  wblcb  we  have  above  refer- 
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red,  the  learned  counsel  proceed   (in  tbelr 
brief)  as  follows : 

"We  haTe  not  the  charge  before  na  at  this 
time,  bnt  we  remember  there  was  a  paragraph 
In  the  charge  immediately  following  the  par- 
agraph objected  to  wherein  the  judge  charged 
the  jar;  that,  where  an  officer  of  a  bank  ap- 
propriates money  belonging  to  the  bank  to  his 
own  nse,  the  mere  fact  that  he  intended,  at 
some  futnre  time,  to  replace  it,  would  not  re- 
lieve the  offense  of  its  criminal  nature,  bnt  he 
would  stiU  be  guilty  of  the  crime  of  embezde- 
ment. 

"We  submit  that,  when  these  two  paragraphs 
are  taken  together,  they  absolutely  deprive  the 
defendant  of  the  perfectly  legitimate  defense 
which  he  made  in  the  case.  It  was  tanta- 
mount to,  and,  in  effect,  charging  the  jary  that, 
even  if  they  should  find  that  the  defendant  gave 
the  check,  honestly  expecting  to  bave  the  mon- 
ey to  take  it  up  when  it  came  in,  with  funds 
which  he  expected  to  realize  from  the  sale  of 
the  stock,  and  that,  even  though  he  held  the 
check  as  a  cash  item  and  did  take  up  the  check 
with  the  stock,  after  the  bank  was  closed,  still 
he  was  guilty  of  the  crime  of  embezzlement, 
a  felony,  when,  under  the  law,  •  •  •  the 
worst  he  could  have  been  guilty  of  was  a  mis- 
demeanor, and  this  notwithstanding  that  the 
court  bad  previously  charged  that  Intent'  was 
a  necessary  element  of  the  crime." 

The  statement  thus  quoted  is  leveled  at 
two  paragraphs  of  the  Judge's  charge,  taken 
together,  to  one  of  which  the  couns^  object- 
ed on  the  trial,  and  to  the  other  of  which  no 
objection  was  made.  To  the  paragraph  that 
was  objected  to,  the  statement  appears  to  us 
to  have  little  or  no  application;  and,  as  to 
the  other,  It  ignores  the  facts  that  no  objec- 
tion was  made  thereto,  and  that  the  para- 
graph deals  with  the  case  of  an  accomplished 
embeszlement,  and,  in  effect,  instructs  the 
Jury  that  one  cannot  embezzle  (L  e^,  intend 
to  approi»4ate,  and  appropriate,  the  proper- 
ty of  another  to  his  own  use)  and  escape  the 
commission  of  the  crime  by  at  the  same  time 
intending  to  return  or  reimburse  it  at  some 
later  date;  and  it  also  ignores  this  court's 
lack  of  information  concerning  the  facts  to 
which  the  statement  refers  and  its  lack  of 
jurisdiction  to  determine,  even  were  It  better 
informed,  whether  such  facts  have  been  es- 
tablished. 

Our  reconsideration  of  the  case,  therefore, 
leads  to  the  conclusion  that,  in  the  absence 
of  any  evidence  tending  to  show  that  de- 
fendant accounted  to  the  bank  for  his  appro- 
priation of  its  money,  whether  at  that  time 
or  previously,  ani  in  view  of  the  defense  re- 
lied on,  the  trial  judge  was  not  required  to 
instruct  the  jury  upon  the  theory  that  such 
accounting  might  have  been  made,  and  that 
the  instruction  as  given  could  not  have  op- 
erated to  defendant's  prejudice. 

We  find  no  reason  for  changing  our  ruling 
on  the  bills  Mos.  1  and  2,  and,  in  view  of 
the  opinion  that  we  have  reached  in  regard 
to  one  of  the  points  presented  by  the  assign- 


ment of  errors,  we  find  no  necessity  for  pasia- 
ing  upon  the  bills  4  and  6. 

It  Is,  however,  assigned  as  error  that  the 
record  dlscloBea  no  legal  Indictment,  in  that 
the  Instrument  copied  therein  and  purport- 
ing to  be  a  bill  of  indictment  does  not  bear 
the  signature  of  the  foreman  of  the  grand  Ju- 
ry, and  that  it  (the  record)  falls  to  show  that 
defendant  was  arraigned,  or  that  he  was 
present  in  court,  when  the  sentence  was  pro- 
nounced. The  record  shows  that  defendant 
was  arraigned,  but  it  also  shows  that  the 
indictment  was  not  signed  by  the  foreman  of 
the  grand  Jury,  and  it  does  not  show  that 
defendant  was  present  in  court  when  sen- 
tenced. 

It  appears  by  weight  of  authority  in  this 
country,  that  it  is  unnecessary,  in  the  ab- 
sence of  a  statute  requiring  It,  that  the  in- 
dictment should  be  signed  either  by  all  of 
the  grand  Jurors  or  by  the  foreman  of  the 
grand  jury.  In  some  Jurisdictions  the  sig- 
nature of  the  foreman  is  required  by  statute 
and  is  essential  to  the  validity  of  the  indict- 
ment; and  in  others,  though  so  required, 
the  omission  of  the  signature  is  not  fatal. 
22  CJyc.  251.  We  know  of  no  statute  of  this 
state  requiring  the  signature  of  the  foreman 
of  the  grand  Jury,  or  of  any  one,  to  an  in- 
dictment; but,  although  we  have  found  no 
case  in  which  the  precise  Issue  has  been 
presented,  it  has  several  times  been  conceded 
by  this  court  that,  to  be  valid,  an  indictment 
must  be  signed  by  the  foreman  of  the  grand 
Jury.  In  State  v.  Duncan,  8  Rob.  662,  the 
question  was  whether  an  indictment  was  val- 
id where  the  words  "a  true  bill"  and  "fore- 
man" were  indorsed  on  it  by  some  one  other 
than  the  foreman,  and  it  was  held  that  those 
words  might  be  indorsed  on  the  bill  by  any 
person,  under  the  direction  of  the  grand 
Jury;  that  "it  is  only  necessary  that  the 
finding  should  be  signed  by  the  foreman,  and 
it  is  not  pretended  that  this  formality  was 
not  observed,"  etc. 

In  State  v.  Morrison,  30  La.  Ann.  817,  it 
was  held  (quoting  the  syllabus)  that: 

"No  indictment  is  valid  which  does  not  con- 
tain an  indorsement  of  the  special  crime  charg- 
ed, followed  by  the  words  'a  true  bill,'  and 
signed  by  the  foreman  of  the  grand  jury  in 
his  official  capacity." 

In  State  v.  Logan,  104  La.  254,  28  South. 
912,  the  court,  after  differentiating  the  case 
of  State  V.  Mason,  S2  La.  Aim.  1018,  categor- 
ically affirmed  the  ruling  in  State  v.  Mor- 
rison. 

[2]  In  State  v.  Wilson.  126  La.  664,  62 
South.  981.  the  ruling  in  both  of  the  dted 
cases  was,  in  effect,  approved,  and  the  case 
of  State  V.  Mason  was  again  differentiated. 
So  far  as  we  are  informed,  it  has  never 
been  held  by  this  eourt  that  an  indictment 
can  be  valid  which  does  not  bear  the  signa- 
ture of  the  f<»%m«u  ot  the  grand  Jury,  as 
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raeh,  and  m  find  no  anffldent  reason  for 
eatabUahlng  a  precedent  at  variance  with 
that  Jnrlspmdence.  Our  conduBion  then  la 
that  the  record  falls  to  disdofle  a  valid  in- 
dictment. 

It  la  therefore  ordered  that  the  decree 
heretofore  entered  in  this  case  be  set  aside; 
that  the  conviction  and  sentence  appealed 
from  be  annulled;  and  that  tbe  defendant 
be  detained  to  await  the  further  action  of 
the  district  court  and  until  discharged  In 
due  course  of  law. 

O'lnSLIi,  J,  concurs  In  the  decree. 


(MS  La.  S74) 

No.  22943. 
CROCKER  V.  CAGLE. 

(Snpreme  Ooart  of  Loaiaiana.    Jan.  81,  1021.) 

(Byllaimt  ip  HdUoHal  Btaf.f 

1.  Sales  <8=>I8I(II)— EvMenoo  held  lot  to' 
show  that  delivery  of  cattle  was  separata 
traasaotlon. 

In  an  action  for  damages  for  breach  of  a 
contract  of  sale  of  cattle,  evidence  held  not  to 
show  that  a  delivery  of  cattle  at  a  slightly  dif- 
ferent price  was  a  separate  tranBaction,  and 
not  a  compliance  with  the  original  contract. 

2.  Sales  «=387(3)— Contract  held  not  to  re- 
quire delivery  of  cattle  from  speclflc  herd. 

In  an  action  for  damages  for  breach  of  con- 
tract of  sale  of  300  cattle,  evidence  held  to 
show  that  agreement  did  not  require  that  cat- 
tle ahonld  be  delivered  from  defendant's  home 
herd. 

3.  New  trial  «=999— Newly  diseovered  evidenea 
tf  witaesses  teattfyina  at  trial  aa  to  eollater. 
al  iaaae  no  ground. 

Coort  did  not  err  in  refusing  a  new  trial 
to  take  the  testimony  of  witnesses  on  a  col- 
lateral issue,  the  witnesses  named  in  the  ap- 
plication having  had  an  opportunity  to  testify 
to  that  issue  on  the  trial. 

4.  Coata  «=>237-^ppellattt  entitled  to  costs 
on  reversal  for  failure  to  credit  him  with 
$500  admitted  to  be  due  him. 

In  an  action  for  damages  for  breach  of  a 
eontract  of  sale  of  cattle  and  to  recover  $500 
paid,  where  court  found  in  favor  of  defendant, 
bat  failed  to  give  judgment  for  the  $500,  for 
which  defendant  admitted  his  liability,  a  mere 
oversight,  plaintiff  is  entitled  on  reversal  to  the 
costs  of  appeal,  under  Act  No.  229  of  1910. 

5.  Costa  «=942( I)— Plaintiff  required  to  pay 
aeata  Incurred  after  legal  tender. 

Where  defendant  made  a  legal  tender  of  an 
that  was  doe  plaintiff  when  the  case  was 
called  for  trial,  plaintiff  should  pay  the  costs 
incorred  after  the  tender  was  made. 


Appeal  from  Fifteenth  Judicial  Dtetrict 
Court,  Parish  of  Beauregard;  Jerry  OUne, 
Judge. 

Action  by  Benjamin  F.  Orocker  against  I. 
J.  Cagle.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  rendered. 

Kay  ft  Plauche,  of  Oe  Bidder,  for  appellant. 

Elmer  L.  Stewart  and  Frank  R  Powell, 
hoih  of  De  Bidder  (Frank  E.  Powell,  of  De 
Bidder,  of  counsel),  for  appellee. 

O'NIBLL,  J.  Plalntifr  appeals  from  a  Judg- 
ment rejecting  his  demand  for  $1,900  damag- 
es for  an  alleged  breach  of  contract  for  the 
sale  of  SOO  head  of  cattle,  and  for  $500  which 
plaintiff  paid  as  part  of  the  price  of  the  cat- 
tle. 

The  defense  Is  that  defendant  compiled 
with  his  contract  by  delivering  to  plaintiff 
the  300  head  of  cattle.  He  did  deliver  more 
than  SOO  head  of  cattle.  The  only  question 
at  Issue  is  whether  the  delivery  was  a  com- 
pliance with  the  original  contract  or  was  a 
separate  transaction. 

The  original  contract  waa  made  verbally 
on  or  about  the  last  day  of  February,  1917. 
The  agreement  was  between  defendant  and 
the  firm  of  Frazar  ft  Crocker,  of  which  firm 
plaintiff  was  the  junior  member,  and  he  sub- 
sequently purchased  his  partner's  Interest 
and  succeeded  the  firm  in  business.  There 
are  several  discrepancies  between  the  testl- 
m<yay  of  plaintiff  and  that  of  defendant  with 
regard  to  the  details  of  the  agreement. 
Plaintiff  says  that  the  agreement  was  to  de- 
liver exactly  300  steers,  of  whldi  100  were  to 
be  two  year  olds,  at  $27  per  bead,  100  were  to 
be  three  year  olds,  at  $31.60  per  head,  and 
100  were  to  be  four  year  olds  or  older,  at  $87.- 
60  per  head ;  and  that  aU  of  the  cattle  were 
to  come  from  defendant's  home  herd,  being 
the  herd  <m  the  range  surrounding  his  hom& 
Defendant  says  that  the  agreement  was  to 
deliver,  not  exactly  800  head  of  cattle,  but 
about  that  number,  to  be  composed  of  two 
year  olds,  three  year  olds,  and  four  year  olds 
and  older,  and  that  he  bad  tbe  ri^t  to  in- 
clude cows  as  well  as  steers,  the  cows  to  be 
sold  at  the  same  price  as  the  three  year  old 
steers.  He  denies  that  the  cattle  to  be  deliv- 
ered were  to  be  in  the  exact  proportion  of 
one-third  two  year  olds,  <Hie-third  three  year 
olds,  and  one-third  four  year  olds  and  older, 
but  admits  that  tbe  prlcos  agreed  upon  were 
$27  per  head  for  all  two  year  olds  delivered, 
$31.60  per  head  for  all  three  year  olds,  and 
$37.60  per  head  for  all  four  year  olds  and  old- 
er; and  he  avers  that  all  cows  delivered  were 
to  be  paid  for  at  the  price  of  the  three  year 
old  steers.  He  denies  that  he  waa  obliged  to 
deUver  the  cattle  from  hla  home  herd,  and 
avers,  on  the  contrary,  that  it  did  not  conoeru 
the  purchaser  whether  the  cattle  came  from 
his  home  herd  or  from  any  other  place. 


»Tot  stiiar  eaaai  iM  same  topic  and  KBT-NUMB  BB  la  all  Kar-Nnaibered  DIaeats  and  Indaxea 
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[1]  Defendant  dellrered  to  plain  tiff.  In 
March,  April,  and  May,  1917,  381  bead  of  cat- 
tle, consisting  of  112  two  year  old  and  78 
three  year  old  steers,  131  cows,  24  yearlings, 
and  36  "culls."  The  culls  are  defined  as  cat- 
tle .which  do  not  come  up  to  the  standard 
weight  for  their  age.  The  36  culls  and  24 
yearlings  were,  of  course,  not  Included  in  the 
original  contract;  bat  the  remaining  321  head 
of  cattle  that  were  dellyered  were  of  "tie 
grades  called  for  by  the  contract,  provided 
cows  were  to  be  included.  None  of  the  cattle 
delivered  came  from  defendant's  home  herd. 
The  first  delivery,  made  on  or  about  the  17th 
of  March,  1917,  was  of  20  head  of  cattle 
which  defendant  bought  from  a  man  named 
Jackson.  The  second  delivery,  made  In  the 
early  part  of  April,  1917,  consisted  of  20  two 
year  old  steers,  two  three  year  old  steers,  4 
cows  and  24  yearlings,  all  of  which  defend- 
ant also  bought  from  Jackson.  Plaintiff  paid 
defendant  $16  per  head  for  the  yearlings,  $27 
per  head  for  the  two  year  old  steers,  and  $31.- 
SO  per  head  for  the  cows  and  three  year  old 
steers.  Defendant  had  then  delivered  46 
head  of  cattle,  not  including  the  24  yearlings. 
Thereafter  he  went  to  Mississippi  for  the  pur- 
pose of  buying  cattle,  and  was  accompanied 
by  a  man  named  Cochran,  who  intended  to 
buy  sheep.  While  in  Mississippi,  defendant 
and  Cochran  formed  a  partnership  for  the 
purpose  of  buying  and  selling  cattle,  and  it 
was  agreed  between  them  that  the  firm 
should  fulfill  defendant's  contract  with  plain- 
tiff. Having  bought  nearly  900  bead  of  cattle 
in  Mississippi,  they  agreed  that  defendant 
should  remain  in  Mississippi  and  attend  to  the 
herding,  loading,  and  shipping  of  the  cattle, 
and  that  Cochran  should  return  to  De  Bid- 
der, where  defendant  had  agreed  to  deliver 
the  300  bead  of  cattle  to  plaintiff,  and  attend 
to  the  unloading  and  delivery  of  the  cattle. 
It  required  then  only  254  head  of  cattle  to 
complete  the  delivery  under  defendant's  coa- 
tract  with  plaintiff.  When  311  head  of  cat- 
tle had  been  received  at  De  Bidder  and  un- 
loaded by  Cochran,  be  found  them  in  bad  con- 
dition, having  suffered  for  want  of  water  and 
feed  and  because  of  the  hardships  of  the 
Journey.  Considering  the  cattle,  therefore, 
not  fit  for  delivery  under  defendant's  con- 
tract with  plaintiff,  and  knowing  that  he 
would  yet  receive  far  more  than  enough  cat- 
tle to  fulfill  the  contract,  Cochran  pastured 
tiie  cattle,  and  undertook  to  sell  the  herd  to 
other  parties.  He  did  not  succeed  In  dispos- 
ing of  the  cattle,  but  they  had  improved  so 
much  in  appearance  and  in  condition  on  the 
pasture  that,  on  the  11th  of  May,  1917,  plain- 
tiff agreed  to  take  the  herd.  The  price  to  be 
paid  for  the  two  year  olds  was  the  same  as 
in  the  original  contract  with  defendant,  that 
Is,  $27  per  head;  but  it  was  agreed  that  the 
price  of  the  cows  should  be  $31  per  head, 
which  was  60  cents  less  than  the  original 


contract  for  three  year  old  steers,  and  that 
the  price  of  the  three  year  old  steers  should 
be  $32  per  bead,  which  was  60  cents  more 
than  the  original  contract  price.  There  were 
125  cows  and  75  three  year  old  steers  in  the 
herd,  a  total  of  200  bead  of  that  grade,  which. 
If  sold  at  the  original  c<mtract  price  for  three 
year  old  steers,  $31.60  per  head,  would  have 
amounted  to  $6,800;  whereas  the  125  cows  at 
$31  and  75  three  year  old  steers  at  $32, 
amounted  to  $6,275.  Plaintiff  therefore  paid 
$25  less  for  the  200  head  of  cattle,  composed 
of  cows  and  three  year  old  steers,  than  he 
would  have  paid  under  the  original  contract 
for  three  year  old  steers.  There  were  In  the 
herd  75  bead  of  two  year  old  steers  besides 
36  culls.  The  total  price  paid  by  plaintiff  for 
the  herd,  excluding  the  36  cuUs,  was  $8,300; 
whereas  the  price  would  have  been  $8,325,  If 
the  parties  bad.  not  deducted  60  cents  per 
bead  for  the  cows  and  added  50  cents  per 
head  for  the  three  year  old  steers.  We  agree 
with  the  conclusion  of  the  district  Judge  that 
this  deduction  of  only  $25,  in  the  transaction 
involving  $8,325,  was  such  a  slight  deviation 
from  the  original  contract  price  that  it  Is  not 
an  Indication  that  the  delivery  of  the  cattle 
was  a  separate  transaction  and  not  a  compli- 
ance with  the  original  contract. 

[2]  It  was  admitted  by  plaintiff.  In  his  tes- 
timony in  the  case,  that  it  was  a  matter  of 
no  Importance  to  him  whether  the  cattle  came 
from  defendant's  home  herd  or  from  any  oth- 
er place,  so  long  as  they  came  up  to  the  stand- 
ard of  welgbt  and  condition.  His  contention 
that  the  original  contract  was  for  the  deliv- 
ery of  cattle  from  defendant's  borne  herd  Is 
Important  only  because,  if  true,  It  would 
show  that  the  cattle  which  were  afterwards 
obtained  by  defendant  from  other  sources 
were  not  the  cattle  called  for  by  the  original 
contract.  The  evidence  shows,  however,  that 
defendant  did  not  have  300  bead  of  cattle, 
but  had  in  fact  only  about  150  bead.  In  his 
home  herd.  Hence  the  district  Judge  coadud- 
ed.  and  we  agree  with  his  conclusion,  that  the 
original  agreement  did  not  require  that  the 
cattle  should  be  delivered  from  defendant's 
home  herd. 

There  are  some  circumstances  which  sup- 
port plaintiff's  contention  that  the  delivery  of 
cattle  which  was  made  by  defendant  was  a 
separate  transaction,  and  not  a  compliance 
with  the  original  contract.  For  examine, 
when  Codiran  closed  the  deal  to  deliver  the 
311  head  of  cattle,  he  required  a  payment  of 
$500  on  the  price.  This  indicated  that  he  did 
not  have  in  mind  that  plaintiff  had  already 
paid  defendant  $500  on  the  original  contract 
price.  But  that  circumstance  la  not  at  all 
conclusive,  because  Cochran  was  not  a  party 
to  the  original  contract,  and  probably  did  not 
know  that  defendant  had  already  received 
$600  on  the  price.  Another  circumstance 
tending  to  corroborate  plalntUTa  contention 
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he  deducted  the  $500  which  he  had  alreadr 
paid  to  Cochran,  but  did  not  deduct  the  $500 
which  he  had  previously  paid  to  defendant. 
But  that  circumstance  also  loses  much  of  its 
value  as  evidence  when  we  consider  that  de- 
fendant was  not  a  party  to  the  settlement  be- 
tween plaintiff  and  Cochran,  and  that  the  lat- 
ter probably  did  not  know  that  defendant  had 
received  $500  on  the  original  contract  prica 
Thereafter,  as  soon  as  plaintiff  made  demand 
<Hi  defendant  to  deliver  300  head  of  cattle  in 
compliance  with  the  original  contract,  and 
informed  defendant  that  he  (plaintiff)  had 
not  deducted  the  $500  in  his  settlement  with 
Cochran,  defendant  offered  to  return  the 
$500,  insisting  that  he  had  complied  with  his 
contract 

The  only  question  at  issue  being  one  of 
fact,  depending  mainly  upon  the  credibility 
of  the  witnesses,  we  defer  largely  to  the  Judg- 
ment of  the  district  court;  and,  after  a  care- 
ful review  of  the  testimony,  we  see  no  reascu 
for  setting  aside  the  Judge's  conclusion. 

[3]  After  Judgment  was  rendered,  plain- 
tiffs counsel  filed  a  motion  for  a  new  trial, 
to  take  the  testimony  of  two  witnesses,  to 
prove  that  defendant  had  as  many  as  300 
steers  in  what  is  called  his  home  herd.  The 
court  refused  to  grant  the  new  trial,  because 
both  of  the  witnesses  referred  to  had  testi- 
fied in  the  case,  and  one  of  them  had  sworn 
thnt  defendant  bad  only  about  150  head  of 
cattle  in  his  home  herd.  The  purpose  of  ask- 
ing that  the  witness  should  hare  another  op- 
portunity to  testify  was  to  allow  him  to  ex- 
plain that  he  meant  that  defendant  had  only 
reared  about  150  bead  of  cattle  in  his  home 
herd,  but  had  also  other  cattle  which  he  had 
bought  and  added  to  the  herd,  thus  making 
a  total  of  about  300  head  of  cattle  in  the  herd. 


defendant's  home  herd  was  only  a  collateral 
issue,  and  as  both  of  the  witnesses  named  In 
the  application  for  a  n&w  trial  had  had  an 
opportunity  to  testify  on  that  issue,  there 
(vas  no  errw  in  the  Judge's  ruling  refusing  a 
new  trial.  (>■ 

[4,  E]  It  is  admitted  by  counsel  for  defend- 
ant that  plaintiff  is  entitled  to  judgment  for 
the  $500  paid  to  defendant  on  the  original 
contract  price.  It  is  said  that  the  Judge's 
failure  to  give  Judgment  for  that  amount  was 
a  mere  oversight  Defendant's  counsel,  there- 
fore, admit  that  we  should  render  Judgment  . 
against  defendant  for  $500,  but  contend  that 
he  should  not  be  condemned  to  pay  the  costs 
of  appeal  If  this  error  In  the  Judgment  wers 
only  a  slight  error,  or  if  the  amount  were 
very  small,  we  might  feel  Justified  in  con- 
demning appellant  to  pay  the -costs,  in  the 
exercise  of  our  discretion  under  Act  229  of 
1910.  But  the  error  is  not  so  small  as  to  Jus- 
tify invoking  the  statute  and  condemning  ap- 
pellant to  pay  the  costs  of  appeal.  Defend- 
ant made  a  legal  tender  of  the  $600  when  the 
case  was  called  for  trial,  on  the  11th  of  0<v 
tober,  1917.  Therefore  plaintiff  should  pay 
the  costs  incurred  in  the  district  court  after 
the  tender  was  made. 

The  Judgment  appealed  from  is  annulled, 
and  It  is  now  ordered,  adjudged,  and  decreed 
that  plaintiff  recover  of  and  from  defendant 
$500,  with  interest  at  6  per  cent  i)er  annum 
from  judicial  demand;  that  is,  from  the  25th 
of  -Tuly,  1917.  Defendant  is  to  pay  ail  costs 
incurred  in  the  district  court  previous  to  the 
taking  of  testimony,  and  is  to  pay  the  costs 
of  appeal.  Plaintiff  is  to  pay  the  costs  incur- 
red in  the  district  court  on  and  after  the  lltb 
of  October,  1917;  that  is,  subsequent  to  de- 
fendant's tender  of  the  $500. 
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No.  24004. 


8TATB  V.  BOWIE  LUMBER  CO.  (RIVES  at 
al,  WwraBtora). 

(Sapreme  Conrt  of  Lonisiana.    Jan.  8,  1921. 
Beheaiing  Denied  Jan.  81,  1921.) 

(BvUabut  by  Bditorial  Stag.) 

1.  Publlo  landa  «=92ll— Aot  rallnqalahlng 
•tata's  title  to  gnintaa  from  Franob  govarn- 
nant  waa  not  void  aa  dlapoaing  of  aohool 
laada. 

AcU  186S,  No.  114,  for  the  reUef  of  A.  B. 
Bomao,  adopted  parauant  to  Act  Cong.  July 
17,  1864,  relinquiahing  to  aaid  Roman,  hia 
heira  and  aaaigns,  all  right,  title,  and  interest 
of  th»  atate  to  landa  priTately  granted  June  25, 
1706,  hj  the  French  government,  to  one  Nidi- 
olaa  Verret,  Roman's  predecesaor,  held  not  in- 
effectoal  on  the  gronnd  that,  if  the  Verret 
grant  had  not  been  approved,  a  sixteenth  sec- 
tion would  faU  in  place  in  the  township  which 
would  be  held  by  the  atate,  not  aa  owner,  but 
aa  the  truatee  for  the  inhabitanta  of  the  town- 
ahip,  while  the  atate  cannot  diqtoae  of  snch 
aizteenth  aection  except  aa  authorized  hj  Acta 
1855,  No.  321,  providing  the  manner  of  aale  of 
aixteenth  sections  under  authority  of  Act  Cong. 
Feb.  15,  1843,  when  authorizing  the  Legislature 
to  provide  for  the  sale  of  landa  reaerved  for 
achool  pnrposea. 

2.  Publlo  landa  «3>2II— Conflnnatlon  of  for- 
eign grant  by  act  of  Congreaa  not  Ineffaotual 
on  account  of  proviso. 

Confirmation  by  Act  Cong.  July  17,  1864, 
of  private  land  grant  made  on  June  25,  1765, 
by  the  French  government  to  one  Nicholas 
Verret,  from  whom  defendant  claims  title  by 
mesne  oonveyancea,  held  not  without  effect  be- 
cauae  of  the  proviso  the  act  should  not  impair 
the  bona  fide  rights,  interests,  or  claims  acquir- 
ed by  any  other  person  under  adverse  claima, 
concesaiona,  or  purchases  made  prior  to  the 
passage  of  the  act. 

3.  Publlo  lands  «=>209-^Failare  to  present 
oialm  to  land  office  within  two  years  of  pass- 
age of  aot  of  Congreaa  not  abandonment  or 
forfeiture. 

Failure  of  successor  of  grantee  under  pri- 
vate land  grant  made  June  25,  1765,  by  the 
French  government  to  one  Nicholas  Verret,  tp 
present  hia  claim  to  the  register  and  receiver 
of  the  Land  Office  for  registry  and  approval, 
within  two  years  after  the  passage  of  the  Act 
Cong.  Feb.  8,  1835,  hMd  not  abandonmoit  or 
forfeiture  of  his  claim  to  the  land. 

4.  Publlo  landa  «=3204 — Description  of  foreign 
land  grant  aufflolent  though  not  locating  near 
boundary. 

D.escription  in  private  land  grant  made 
June  25,  176S,  by  the  French  government  to 
one  Nicholas  Verret  held  auffident  to  identify 
the  land,  though  lacking  in  the  location  of  the 
rear  boundary,  it  reading  "aur  toute  la  pro- 
fondenr  qui  pourra  s'y  trouver,"  meaning  "with 
all  the  depth  that  may  be  found,"  which  ia  in- ! 


terpreted  as  extending  the  aide  Unee  back  to 
the  nearest  wateroonrae  in  the  rear. 

Provoatr,  J.,  diaaontliMC  in  part. 

Appeal  from  Twenty-Seventh  Judicial  Dlo- 
trict  Court,  Parish  of  St.  Jamea;  Philip  H. 
Gilbert,  Judge. 

Suit  by  the  State  of  Lonlaiana  agalnai  the 
Bowie  Lnmber  Company  In  whicli  J.  0. 
Rives  and  others  were  called  In  warranty. 
From  a  ludgment  for  plaintiff,  defendant 
and  certain  warrantors  appeal.  Judgment 
annulled,  and  suit  dismissed. 

Hall,  Monroe  &  Lemann,  of  New  Orleans, 
for  appellant  Lnmber  Co. 

MUUng,  Oodchaoz,  Saal  &  Milling,  of  New 
Orleans,  for  otber  appellants. 

W.  B.  Le  Bourgeois,  of  New  Orleans,  and 
Purser  &  Magruder,  of  Amite,  for  the  State. 

O'NIBLL,  J.  The  state  sued  to  recover  640 
acres  of  land  alleged  to  be  a  sixteenth  sec- 
tion, in  place,  in  township  13  south,  range  16 
east,  in  the  southeastern  land  district,  and 
to  recover  126,720.92  as  the  value  of  timber 
alleged  to  have  been  taken  from  the  land  by 
defendant  Defendant  answered  that  there 
never  was  a  slzteentb  section  in  township  13 
south,  range  16  east.  In  the  Southeastern 
land  district,  and  alleged  that  the  area  of 
640  acres  which  would  form  the  sixteenth 
section  If  there  were  one  in  place  In  that 
township  was  embraced  within  a  private 
land  grant  made  on  the  26th  of  June,  1706, 
by  the  French  government  to  one  Nicholas 
Verret  from  whom  defendant  claimed  title 
by  mesne  conveyances  set  forth  in  the  answer 
to  this  suit  Defendant  averred  that,  al- 
though the  grant  made  by  the  French  author- 
ities to  Nicholas  Verret  was  made  14  months 
after  the  Treaty  of  Cession  of  the  Louisiana 
Territory  from  France  to  Spain  the  grant 
was  thereafter  recognised  and  tacitly  con- 
firmed by  the  Spanish  authorities  in  various 
ways  set  forth  In  the  answer,  and  that,  by 
such  recognition  and  tadt  conflrmatl<m  on 
the  part  of  the  Spanish  government  the 
grant  became  an  absolute,  perfect  and  com- 
plete title,  whlidh  was  i<rotecte<di  by  the 
Treaty  of  Cession,  Independent  of  any  legis- 
lation by  the  Congress  of  the  United  States,. 
and  did  not  need  any  proceeding  in  a  court 
of  the  United  States  to  give  It  validity  or 
effect  Defendant  averred  that  the  com- 
pleteness and  validity  of  the  grant  in  that 
respect  was  adjudged  by  the  Supreme  Court 
of  the  United  States,  in  a  suit  brought  by  A. 
B.  Roman,  who  held  title  under  Nicholas- 
Verret  and  who  was  one  of  the  authors  in 
title  of  defendant  herein;  and  defendant 
therefore  pleaded  as  res  adjudlcata  the  de- 
cision of  the  Supreme  Court  of  the  United 
States  rendered  in  1851  In  the  suit  entitled. 
United  States  v.  Roman,  reported  In  13  How. 
9,   14  L.   Ed.  28.     Delendant  averred  that 
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the  TsUdlty  of  tike  grant  to  Nicholas  Verret 
was  on  the  10th  <tf  Jane,  1854,' Investigated 
by  the  congressional  committee  on  private 
land  claims,  and  that  the  committee  found 
and  reported  the  grant  valid;  that,  pur- 
snant  to  the  finding  and  recommendation  of 
the  aforesaid  committee  on  private  land 
claims,  the  Cimgress  of  the  United  States 
enacted  a  statute,  the  act  approved  July  17, 
1864  (10  Stat  786),  recognizing  and  confirm- 
ing the  original  grant  made  to  Nicholas  Ver- 
ret In  1765  and  the  title  of  A.  B.  Roman 
emanating  from  said  grant,  and  authorizing 
the  Issuance  of  a  patent  for  the  land;  and 
that,  In  due  course,  a  patent  was  Issued  by 
the  United  States  to  A.  B.  Boman  for  the 
land  described  In  the  grant  to  Nicholas  Ver- 
ret Defendant  averred  that  on  the  12th  of 
March,  1865,  the  state  of  Louisiana  enacted 
a  statute.  Act  No.  114  of  1866  (page  120), 
forever  relinquishing  In  favor  of  A.  B.  Ro- 
man, his  heirs  and  assigns,  all  the  right,  title, 
or  Interest  that  the  state  had  In  or  to  the 
land  described  In  the  claim  of  Nicholas  Ver- 
ret, and  described  In  the  statute,  as  "eight- 
een arp«its  front  on  the  right  bank  of  the 
Mississippi  river  and  running  back  to  the 
stream  or  bayou  called  'Jeetaman,'  In  the 
pariah  of  St  James,  being  part  of  a  Froich 
grant  made  to  Nicholas  Verret  In  1765." 
Defoidant  averred  that  the  defendant  com- 
pany and  each  of  Its  authors  in  title  had 
bought  the  land  at  great  expense,  having 
good  faith  and  confidence  in  the  validity  of 
the  grant  to  Nicholas  Verret,  in  the  protec- 
ticHi  afforded  by  the  treaty  of  the  United 
States  with  France,  In  the  recognition  by  the 
congressional  committee  and  the  act  of  Con- 
gress aforesaid,  and  In  the  statute  of  this 
state  relinquishing  In  favor  of  A.  B.  Roman, 
his  heirs  and  assigns,  whatever  claim  the 
state  had  to  the  land ;  and  defendant  averred 
that  the  company  and  its  authors  In  title 
bad  be«i  In  actual  possession  of  the  land  con- 
tinuously for  a  period  exceeding  150  years 
preceding  the  institution  of  this  suit  De- 
fendant therefore  pleaded  that  the  state  of 
Louisiana  was  estopped  from  contesting  the 
title  which  defendant  had  acquired  through 
mesne  conveyances  from  A.  B.  Boman. . 

On  the  Issues  thus  presented  the  case  was 
tried,  and  judgment  was  rendered  In  favor  of 
plaintiff  declaring  the  state  to  be  the  own- 
er of  the  land,  and  condemning  defendant  to 
pay  $6,680.23  as  the  value  of  the  timber 
taken  from  the  land.  Defendant  has  ap- 
pealed; and  plaintiff,  answering  the  appeal, 
prays  that  the  Judgment  for  the  value  of  the 
timber  be  increased  to  the  amount  sued  for. 

Opinion. 

The  state  cannot  successfully  claim  a  six- 
teenth section,  or  school  section,  in  this 
township,  if  the  Nicholas  Verret  grant  was 
a  complete  grant  when  th»  United  States 


acquired  the  Ix>nlslana  Territory,  or  If  tlis 
claim  of  Nicholas  Verret  was  thereafter 
made  valid  by  the  act  of  Congress  confirming 
the  grant  and  the  statute  of  this  state  re- 
linquishing the  state's  claim.  Defendant  has 
produced  a  complete  chain  of  title  emanating 
from  Nicholas  Verret,  viz.:  The  heirs  of 
Nicholas  Verret  sold  to  Michel  Cantrelle  on 
the  24th  of  January,  1788.  The  snccessicm 
of  Oantrelle  ecild  to  Victorian  Roman,  on 
the  26th  of  January,  1816.  Victorian  Roman 
sold  a  half  Interest  in  the  land  to  A.  B. 
Roman  on  the  ISth  of  May,  1816,  and  sold 
the  remaining  half  Interest  to  the  widow 
of  Jaoqne  Roman  on  the  22d  of  December, 
1826,  and  she  sold  that  half  interest  to  A. 
B.  Roman  on  the  20th  of  June,  1835.  A.  B. 
Roman  mortgaged  the  land  to  the  Citizens' 
Bank  of  Louisiana,  and  In  foreclosure  of  the 
mortgage  tbe  sheriff  seized  the  land  and  sold 
It  to  the  Citizens'  Bank  on  the  80th  of  April, 
1867.  The  bank  sold  to  Charles  and  Alfred 
Roman  on  the  15th  of  May,  1867,  and  re- 
served a  mortgage  on  the  property.  It  was 
afterwards  seized  by  the  sheriff  and  sold 
to  the  bank  again  on  the  4th  of  January, 
1875,  in  foreclosure  of  the  mortgage.  The 
bank  sold  to  the  New  Orleans  Pacific  Rail- 
way Company  on  the  12th  of  April,  1881, 
reserving  a  mortgage  on  the  property.  In 
foreclosure  of  the  mortgage  the  land  was 
again  sdzed  by  the  sheriff  and  sold  to  the 
bank  on  the  6th  of  June,  1886.  The  bank 
sold  to  the  Roger  &  Ballntlne  Company, 
Limited,  on  the  17th  of  April,  1891.  The  com- 
pany sold  to  Robert  W.  Roger  on  the  19tb 
of  June,  1891;  and  he  sold  to  the  St  James 
Timber  Company,  Limited,  on  the  same  day. 
The  St  James  Timber  Company  sold  to 
the  Reeves  &  Brogan  Shingle  Company,  Lim- 
ited, on  the  19th  of  May,  1902.  The  name 
of  the  shingle  company  having  been,  by 
amendment  of  its  charter.  Changed  to  that 
of  J.  C.  Reeves  Cypress  Company,  Limited, 
ttxe  latter  sold  the  land  to  the  defendant 
herein  on  the  23d  of  July,  1912.  All  of  the 
deeds  were  duly  recorded;  and  all  except 
three  of  the  deeds  contained  a  warranty  of 
title  and  subrogation  to  all  rights  and  ac- 
tions of  warranty. 

The  original  grant  to  Nicholas  Verret  is 
in  the  French  language.  There  appears  to 
have  been  recorded  in  the  New  Orleans  land 
o£Bce,  some  time  prior  to  the  23d  of  February, 
1837,  the  original  instrument,  as  well  as  an  - 
English  translation.  The  record  contains  a 
copy  of  the  French  text  certified  by  the 
register  of  the  New  Orleans  land  o£Sce  on 
the  23d  of  February,  1831,  and  a  copy  of  the 
English  translation  certified  by  the  register 
as  a  true  and  correct  copy  on  the  14th  of 
November,  1864.  The  translattoa  Is  as  fol- 
lows: 

Cabanece: 

Pursuant  to  the  petition  hereto  annexed  o( 
Nicholas  Verret,  and  in  view  to  facilitate  the 
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MtaUishment  whidi  he  wiahea  to  form  for  hia 
Mren  children,  we  hare  granted,  and  do  hereby 
grant  by  these  presents  to  him,  twenty  arpents 
front  with  all  the  depth  that  may  be  found,  on 
a  tract  of  land  adjoining  and  below  the  one  he 
now  ocenpies,  situated  on  the  River  St.  Liouis 
or  Mississippi,  at  the  place  called  OabaneQe, 
above  and  on  the  other  side  of  New  Orleans, 
so  that  his  heirs  or  assigns  may  hold  and  pos- 
sess in  fnll  and  usufruct  as  a  property  belong- 
ing to  them,  safe,  prior  titles  or  possession 
contrary  to  this,  under  conditions  that  within 
one  year  of  this  date  be  will  cause  them  to  be 
valuable  yield,  in  default  of  which,  and  said 
term  having  expired,  they  will  be  replaced  in 
the  domain  of  the  king,  who  will  dispose  of 
them  as  if  this  grant  had  never  been  made,  and 
also  under  condition  to  psy  tli«>  spittiieiirinl 
rights,  if  any  were  hereafter  eatablished  in  tliia 
province.  We  shall,  in  the  same  manner,  re- 
ceive in  the  name  of  his  majesty  all  and  in 
particular  the  necessary  timber  fOr  the  con- 
struction of  forts,  stores,  and  other  works 
which  are  or  may  hereafter  be  ordered  by  hia 
majesty  and  even  for  repairs  of  his  vessels 
whenever  required,  as  well  as  the  necessary 
land  for  construction  and  fortifications. 

Respecting  the  courses  which  must  limit 
twenty  arpents  front,  they  will  be  established 
by  posts  planted  to  that  effect,  for  which  a 
proems  verbal  shall  be  made  and  annexed  to 
these  presents  after  they  shall  have  been  duly 
registered  on  our  register  of  concessions. 

Given  at  New  Orleans  under  our  seal  of 
arms  and  the  countersignatures  of  oar  secre- 
taries this  2Sth  of  June,  1766. 

[Signed]    Aubry  &  Foucault. 
[Countersigned]      Soubre  &  Duverge. 

Charles  Phillipe  Aubry. 
Denis  Nicholas  Foucault. 
Land  Oflice,  New  Orleans,  Nov.  14,  1854. 

I  hereby  certify  the  foregoing  to  be  a  true 
copy  of  the  original  taken  from  the  records  of 
thih  office. 

Witness  my  hand  at  the  time  and  place  above 
written. 

[Signed]    Lonis  Palms,  Register. 

The  only  defect  In  the  grant  1b  that  It  was 
made  by  the  French  authorltiea  subsequent 
to  the  Treaty  of  Cession  of  the  Louisiana 
Territory  from  France  to  Spain,  which  was 
made  on  the  21st  of  April,  1764.  Far  from 
being  contested,  however,  by  the  Spanish  au- 
thorities, the  grant  was  recognized  by  them 
to  several  ways.  The  ancient  records  dis- 
close that  the  front  part  of  the  land,  on  the 
Mississippi  river,  was  occupied  by  Nicholas 
Verret,  and  in  turn  by  his  heirs,  until  it  was 
sold  to  Michel  Cantrelle  in  1788.  Verret  and 
Cantrelle  were  both  Spanish  officers.  The 
record  also  discloses  that  on  the  27th  ot 
December,  1773,  the  Spanish  government 
granted  to  one  Joseph  Hebert  six  arpents 
front  on  the  river,  measured  from  the  sonth 
tMundary  of  the  Nicholas  Verret  grant,  and 
described  the  land  as  "adjoining  the  planta- 
tion of  Nicholas  Verret  above."  The  grant 
to  Joseph  Hebert  is  a  part  of  the  nine  ar- 
pents fronting  on  the  ilver  afterwards  ac- 


quired by  A.  B.  Roman,  referred  to  in  the 
act  of  Congress  of  July  17,  1864,  and  in  Act 
Na  114  of  1S55  of  the  Legislature  of  this 
state,  as  "9  arpents  and  6  tolses  front;  the 
said  last-described  tract  consisting  of  two 
complete  grants  made  by  the  Spanish  govern- 
ment to  Joseph  Hebert  and  Jean  Baptists 
Cormie  on  the  27th  of  September,  1773." 
It  also  appears  from  the  testimony  of  the 
witnesses  in  the  suit  of  Roman  against  the 
United  States  that  Nicholas  Verret  and  his 
transferees  in  title  occupied  the  front  part 
of  the  land  for  a  period  exceeding  30  years 
continuously  previous  to  the  cession  to  the 
United  States.  Under  the  Spanish  law  30 
years'  possession,  even  without  a  title  deed, 
was  recognized  by  the  Spanish  government 
as  a  title.  See  State  v.  New  Orleans  Land 
Co.,  143  La.  868,  79  South.  515 ;  United  States 
V.  D'Auterive,  10  How.  609,  13  L.  Bd.  660; 
United  States  v.  Plllerln,  13  How.  9,  14  L. 
Ed.  28;  Mltchel  t.  United  States,  9  Pet  760. 
9  L.  Ed.  283;  Strother  v.  Lucas,  12  Pet 
411,  9  U  Ed.  1137;  2  White's  New  Recom- 
pUation,  734. 

This  court  has  recognized  as  a  historical 
fact  that  the  Spanish  government  did  not 
contest  the  validity  of  land  grants  made  by 
the  French  authorities  subsequent  to  the 
cession  of  the  territory  by  France  to  Spain, 
but  before  the  latter  government  took  pos- 
session; and  the  court  has  judicially  de- 
clared that  the  failure  of  the  Spanish  gay- 
emment  to  contest  sudt  grants,  after  long^ 
continued  possession  on  the  part  of  the 
grantee  and  his  assigns,  amounted  to  a 
tadt  ratiflcatlon  and  confirmation  on  the 
part  of  Spala  In  Derail  t.  Ohoppln,  15  La. 
675,  It  was  said: 

"In  relation  to  the  question  raised  by  plain- 
tiff whether  the  French  authorities  had  the 
right  to  grant  lands  in  Louisiana  in  1767,  it 
will  be  conceded  that  it  comes  rather  late  and 
with  bad  grace  from  a  party  who  suffered  his 
title  to  lay  dormant  for  upwards  of  half  a  cen- 
tury; and,  as  we  deem  it  entirely  useless  to 
make  it  a  matter  of  serious  investigation  in 
this  suit,  let  it  be  sufficient  for  us  to  remark 
that  it  is  historically  known  that  the  Spanish 
government  never  contested  the  validity  of  th* 
grants  made  by  the  French  officers  before  th« 
Spaniards  took  possession  of  the  colony;  that 
the  conduct  of  Spain  amounts  to  at  least  a 
tacit  ratification ;  and  that  the  government  of  the 
United  States,  by  the  fourth  section  of  the  act 
of  March  2,  1805,  has  expressly  declared  that 
all  French  grants  made  while  the  French  gov- 
ernment bad  the  actual  possession  of  the  ter- 
ritory of  Louisiana  should  be  recognized  and 
protected." 

The  record  discloses  that  In  March,  1837. 
Gov.  A.  B.  Reman  discovered  that  the  Nicho- 
las Verret  grant,  as  well  as  the  Hebert  and 
Oormie  grants,  had  not  been  registered  or 
filed  with  the  commissioners,  and  therefore 
had  not  been  approved  by  the  government  oC 
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the  TTnlted  States.  The  omission  to  have  the 
grants  registered  was  perhaps  due  to  the 
fact  that  Blltchd  Cantrelle,  who  owned  the 
land  when  the  Louisiana  Territory  was  ced- 
ed to  the  United  States,  was  Spanish  com- 
mandante.  He  remained  in  office  by  Tlrtne 
of  the  act  of  Congress  approved  October  31, 
1803  (2  Stat  245),  and  served  as  deputy 
register  under  the  first  act  of  Congress  pro- 
viding for  the  registration  and  confirmation 
of  land  titles.  When  Gov.  Roman  undertook 
to  record  the  grant  in  the  land  <fflce  at  New 
Orleans,  the  register  applied  td  the  com- 
missioners at  Washington  to  liave  the  claim 
approved  under  the  act  of  Congress  of  the 
6th  ot  February,  1835  (4  Stat.  749).  The 
statute  allowed  two  years  In  which  to  pre- 
sent such  claims  for  registry.  The  commis- 
sioners agreed  that  Gov.  Roman  should  liave 
the  benefit  of  the  statute;  but  he  failed 
to  avail  himself  of  it  within  the  two  years. 
Thereaftei^-that  is,  in  May,  1846— he  filed 
■nit  in  the  United  States  District  Court 
against  the  United  States  tm  confirmation  of 
his  title  under  the  Nicholas  Verret  grant 
for  the  tract  having  18  arpents  front  on  the 
Mississippi  river  and  extending  back  to  the 
Bayou  Icetaman,  and  to  have  it  decreed  that 
the  property  had  never  formed  a  part  of  the 
public  domain  or  vacant  land  ceded  to  the 
United  States,  but  had,  on  the  c(«trary,  been 
private  property,  protected  by  the  Treaty 
of  Cession.  The  suit  was  brought  under 
the  provisions  of  the  act  of  Congress  of  May 
26,  1824  (4  Stat.  52),  authorising  the  institu- 
tion of  such  suits  to  confirm  titles  that 
were  not  complete  when  the  territory  of 
Louisiana  was  ceded  to  the  United  States, 
and  under  the  act  of  Congress  approved 
June  17.  1844  (6  Stat  676),  extending  for  5 
years  the  time  within  which  such  suits  might 
be  brought  On  the  9th  of  June,  1849,  the' 
United  States  District  Court  rendered  Judg- 
ment confirming  Gov.  Roman's  title  under 
the  Nicholas  Verret  grant  for  6,906.12  ar- 
pents of  land  described 


"situated  in  the  parish  of  St.  James,  at  the 
Bayou  of  Cabaiian  Nosee,  said  land  fronting  on 
the  Mississippi  and  commencing  at  a  point  9 
arpents  below  said  Bayou,  at  the  npper  line 
of  the  property  possessed  and  occnpied  by 
the  petitioner  (A.  B.  Roman)  and  acquired 
from  Onesime  Roman,  mnning  back  on  the 
lower  side  321  chains  in  the  direction  south 
45'  east  nntil  the  same  strikes  the  Bayou  Ice- 
taman, fronting  on  the  river  18  arpents,  and 
rnnning  back  on  its  upper  line  386  chains  in 
the  direction  south  41°  15'  west  nntil  it  strikes 
the  aforesaid  Bayou  Icetaman,  the  two  side 
Imes  being  Joined  by  the  back  line  308  chains 
long  and  having  a  direction  south  78°  east,  ac- 
cording to  the  plat  of  the  survey  of  said  land 
filed  in  this  cause  and  marked  A." 

Roman's  dalm  for  the  tract  of  0  arpents 
and  6  toisee  front  by  the  depth  of  40  arpents, 
under  the  Hetwrt  and  Connie  grants,  was 
S7  SO.-20 


rejected  for  want  of  Jurisdiction,  ostensibly 
because  the  Hebert  and  Cormle  grants  were 
complete  at  the  time  of  the  cession,  and  the 
court  therefore  had  not  Jurisdictlim  to  ap- 
prove such  claims  under  the  acts  of  1824  and 
1844. 

The  United  States  government  appealed 
to  the  Supreme  Court,  and  a  decision  was 
rendered  at  the  December  term  ordering  the 
suit  dismissed  for  want  of  Jurisdiction  un- 
der the  acts  of  1824  and  1844.  The  ruling 
was  that  the  acts  of  1824  and  1844  gave 
the  court  Jurisdiction  to  confirm  only  in- 
choate and  equitable  titles  and  to  convert 
them  into  absolute  and  legal  titles,  and  that 
therefore  the  court  had  not  Jurisdiction  over 
a  claim  that  was  complete  and  absolute.  Aft- 
er announcing  that  the  court  liad  already 
decided.  In  certain  cases  referred  to  In  the 
opinion,  that  grants  of  that  description  or 
character  were  void  unless  confirmed  by  the 
Spanish  authorities  l>efore  the  cession  of 
the  territory  to  the  United  States,  it  was 
said  that  In  some  of  the  cases  then  before 
the  court  the  evidence  showed  continued 
possession  by  the  grantees  or  those  claiming 
under  them  ever  since  the  grants  were  made. 
Referring  to  the  claims  then  under  discus- 
sion, namely,  the  claims  of  A.  B.  Roman, 
Armand  Pilleran,  Carlos  De  Villemont's  heirs, 
and  Jean  B.  Labranche's  heirs,  It  was  said 
that  all  of  the  grants  were  absolute  or  up- 
on conditions  sut>8equent  and  that  if  such 
titles  were  afterwards  recognized  by  the 
Spanish  authorities,  they  were  protected 
by  the  treaty,  were  independent  of  any  legis- 
lation by  Congress,  and  did  not  require  any 
proceeding  in  a  court  of  the  United  States 
to  give  them  validity.  For  the  reason  that 
the  grants  were  complete  and  did  not  require 
an  adjudication  by  the  court  to  give  them 
validity,  it  was  held  that  the  court  did  not 
have  Jurisdiction  of  the  claims  under  the 
acts  of  1824  and  1844.  For  that  reason  alone 
the  cases  were  remanded  to  the  District 
Court  with  direction  to  dismiss  the  peti- 
tions for  want  of  Jurisdiction.  The  de<dsion 
Is  reported  In  18  How.  8,  14  L.  Ed.  28,  vis.: 

"But  it  there  had  been  such  a  continued 
possession,  and  acts  of  ownership  over  the 
land  as  would  lay  the  foundation  for  presum- 
ing a  confirmation  by  Spain  of  these  grants,  or 
of  either  of  them  or  any  portion  of  either  of 
them,  snch  confirmation  would  amount  to  an 
absolute  title,  and  not  an  inchoate  or  imperfect 
one.  For  all  of  the  grants  are  absolute,  or  up- 
on conditioDs  sabseqnent  and,  it  they  had 
been  originally  made  by  competent  authority, 
would  have  passed  the  legal  title  at  the  time, 
subject  to  be  devested  by  a  breach  of  the  con- 
dition, in  the  caaes  where  a  condition  subse- 
quent is  annexed.  Such  a  title,  if  afterwards 
recognized  by  the  Spanish  authorities,  is  pro- 
tected by  the  treaty,  and  is  independent  of  any 
legislation  by  Congress,  and  requires  no  pro- 
ceeding in  a  court  ot  the  United  States  to  give 
it  validity. 
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'Tntlea  of  tbto  description  were  not  therefore 
embraced  la  the  act*  of  1824  and  1844,  under 
which  theae  proceedings  were  had.  These  laws 
were  passed  to  enable  persona  who  had  only 
an  inchoate  and  equitable  title  to  obtain  an 
absolute  and  legal  one,  by  proceeding  in  the 
District  Court  in  the  manner  prescribed.  And 
when  the  title  nnder  which  the  party  claims 
would  be  a  complete  and  absolute  one,  if  grant- 
ed by  competent  authority  or  established  by 
proof,  the  District  Courts  have  no  jurisdiction 
under  the  acts  of  Congress  above  mentioned  to 
decide  upon  its  validity.  The  act  of  1824  Is 
very  clear  upon  this  point;  and  it  has  alwaya 
been  so  construed  by  this  court. 

"Upon  this  ground  the  decree  of  the  District 
Court  in  each  of  these  cases  is  erroneous  and 
must  be  reversed,  and  a  mandate  issued  direct- 
ing the  petitions  to  be  dismissed  for  want  of 
Jurisdiction. 

"But  this  dedsion  is  not  to  prejudice  the 
rights  of  the  respective  petitioners  or  either  of 
them  in  any  suit  where  the  absolute  and  legal 
title  to  these  lands  or  any  portion  of  them 
may  be  in  question,  or  prevent  tiiem  from  show- 
ing if  they  can  that  the  French  grant  was  rec- 
ognised as  valid  or  confirmed  by  the  Spanish 
anthoritieB  before  the  Treaty  of  St.  Hdefonso. 

"Order. 

"Theae  causes  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  District 
Conrt  of  the  United  States,  for  the  Kastem 
District  of  Louisiana,  and  were  argued  by  coun- 
•el,  on  consideration  whereof,  it  is  now  here 
ordered,  adjudged,  and  decreed  by  this  court 
that  the  decree  of  the  said  District  Court  in 
these  causes  be,  and  the  same  is  hereby,  re- 
versed and  annulled,  and  that  these  causes  be, 
and  the  same  are  hereby,  remanded  to  the  said 
District  Court,  with  directions  to  dismiss  the 
petitiona  of  the  claimants  for  want  of  jurisdic- 
tion." 

The  decision  therefore  was  nothing  man 
nor  less  than  a  judicial  dedaratlon  that 
Gov.  Roman's  title  was  complete  and  did 
not  need  a  decree  mt  any  conrt  to  confirm  it 

Thereafter  a  bill  was  Introduced  In  the 
Congress  of  the  United  States,  being  House 
Bill  No.  391,  and  was  referred  to  a  commit- 
tee of  Congress  for  an  Investigation  and  re- 
port. The  committee  reported  favorably 
upon  the  bill,  viz.:  . 

'Tour  committee  believe  the  original  grants 
in  this  case  to  be  bona  fide  grants,  and  that 
the  faith  of  the  government  is  pledged  for  their 
protection;  that  Congress  had  the  right  to  take 
steps  for  regulating  these  titles,  and  to  ascer- 
tain their  extent,  but  that  it  could  never  take 
any  step  which  would  invalidate  or  annul  them 
without  a  violation  of  public  faith.  As  valid 
titles  when  the  cession  was  made,  the  stipula- 
tion of  the  Treaty  of  Cession  makes  them  val- 
id now,  and  good  for  all  time  to  come  against 
the  government;  the  petitioner  having  been  for 
30  years  in  actual  possession,  deriving  title 
from  those  who  had  held  them  undisturbed  for 
full  30  years  more  before  his  title  or  right  ac- 
crued.    The  petitioner  had   expended  in  im- 


provements  upon  die  said  lands  $30,000,  and 
paid  for  them  a  large  consideration.  Under 
these  circumstances,  your  committee  begs  to 
report  a  bill  for  his  reUet." 

Pnrsuant  to  the  committee's  report,  the 
Congress  enacted  "An  act  for  the  relief  of 
A.  B.  Roman,  of  Louisiana,"  approved  July 
17.  1864  ao  Stat  780),  vlt: 

"Chap.  XCVI.— An  act  for  the  rdlef  of  A.  B. 

Roman,  of  Louisiana.    Jidy  17,  1864. 
"All  the  right,  &c.  the  United  States  have  in 
certain  lands  confirmed  to  A.  B.  Soman. 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled,  that  A.  B.  Roman, 
of  the  parish  of  St  James,  and  state  of  Louisi- 
ana, be,  and  he  Is  hereby,  confirmed  in  all  the 
right,  title,  and  Interest,  now  held  or  possessed 
by  the  United  States  in  and  to  the  following 
lands,  now  in  his  oeenpation,  to  wit:  E<ighteen 
arpenU  front  on  the  right  bank  of  the  Missis- 
sippi river,  and  running  back  to  the  stream  or 
bayou  called  Icetaman,  in  said  paridi,  being 
part  of  a  French  grant  made  to  Nicholas  Ver- 
ret  in  seventeen  hundred  and  sixty-five;  and 
also  nine  arpents  and  six  tolses  front,  adjoining 
the  first  described  tract,  with  the  depth  of  for- 
ty arpents,  for  the  nine  arpents  and  six  toises 
front,  the  said  last  described  tract  consisting  of 
two  complete  grants  made  by  the  Spanish  gov- 
ernment to  Joseph  Hebert  and  Jean  Baptiste 
Connie  on  the  twenty-seventh  of  September, 
seventeen  hundred  and  seventy-three,  and  the 
two  tracts  so  described  containing  seven  thou- 
sand four  hundred  and  thirty-eight  acres  of 
lands: 
"Proriso. 

"Provided,  that  this  act  shall  only  be  con- 
strued to  vest  in  the  said  A.  B.  Roman  the 
rights,  title,  and  interest,  in  said  lands  now 
held  and  possessed  by  the  United  States,  and 
shall  not  be  construed  in  any  way  to  impair 
the  bona  fide  rights,  interests,  or  daima,  ac- 
quired by  any  other  person  under  adverse 
grants,  concessions,  or  purchases,  made  prior 
to  the  passage  of  this  act. 
'Tatent  to  be  issued  for  said  lands. 

"Sec.  2.  And  be  it  further  enacted,  that  a 
patent  be,  and  the  same  is  hereby,  directed  to 
be  issued  to  the  said  A.  B.  Boman  for  the 
lands  described  in  this  set. 

"Approved  July  17,  1864."  , 

Pursuant  to  the  act  ot  Congress  approved 
July  17,  1854,  the.  General  Assembly  of  the 
state  of  Louisiana  enacted  a  statute  relln- 
gulshing  any  claim  that  she  might  have  to 
the  land,  bidng  Act  Na  114  of  1866,  p.  120, 
viz.: 

"No.  114.    An  act  for  the  reUef  of  A.  B.  Bo- 
man. 
"Belinquishment  by  the  state  of  title  to  certain 
lands  in  favor  of  A.  B.  Boman. 
"Section  1.    Be  it  enacted  by  the  Senate  and 
Honse  of  Representatives  of  the  state  of  Lou- 
isiana in  General  Assembly  convened,  that  the 
state  of  Louisiana  does  hereby  relinquish,  now 
and  forever.  In  favor  of  A.  B.  Roman,  hi*  heirs 
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and  tMdsna,  all  <he  rights,  titles  and  interest 
iriileh  the  said  state  may  now  have  in  and  to 
tlia  fallowing  lands,  to  wit:  Eligbteen  arpents 
front  on  tlie  right  bank  of  the  Missiesippi  river 
and  running  back  to  the  stream  or  bayoa  coiled 
'Jeetaman,'  in  the  parish  of  St.  James,  being 
part  of  the  French  grant  made  to  Nicholas  Ter- 
ret  in  seventeen  hundred  and  sixty -five;  and 
also  nine  arpents  and  six  toises  front  adjoining 
the  flrst^describcd  tract,  with  the  depth  of  for- 
ty arpents  for  the  nine  arpents  and  six  toises 
front;  the  said  last-described  tract  consisting 
of  two  complete  grants  made  by  the  Spanish 
government  to  Joseph  Hubert  and  Jean  Bap- 
tiste  Cormier,  on  the  twenty-seventh  day  of 
September,  seventeen  hnndred  and  seventy- 
three,  and  the  two  tracts  so  described  contain- 
ing seven  thousand  fonr  hnndred  and  thirty- 
eight  acres." 

[1]  It  la  argued  by  the  learned  oounsd  for 
the  state  that  the  Act  No.  114  of  186S  is  ab- 
solutely null  and  of  no  effect  It  is  not  con- 
tended that  the  act  violates  any  of  the  provi- 
sions of  the  state  Ck>nBtItution  or  conflicts 
with  any  provision  of  the  federal  C!onstitu- 
tim  or  of  any  act  of  Congress.  The  argu- 
ment is  merely  that,  if  the  Nicholas  Verret 
grant  had  not  been  approved,  a  sixteenth 
section  would  fall  In  place  In  that  township, 
and  that  the  sixteenth  section  would  be  held 
by  the  state,  not  as  owner,  but  as  trustee  for 
the  Inhabitants  of  the  township,  and  that 
the  state  could  not  dispose  of  the  sixteenth 
section  except  in  the  manner  authorized  by 
the  Act  No.  321  of  1856,  providing  the  man- 
ner of  sale  of  sixteenth  sections  under  au- 
thority of  the  act  of  Congress  approved  Feb- 
ruary 15, 1843  (5  Stat.  600,  c.  33),  authorizing 
the  Legislature  to  provide  for  the  sale  of  the 
lands  reserved  for  school  purposes.  There 
might  be  some  merit  in  the  argument  if  Act 
No.  114  of  1866  was  merely  an  act  of  gra- 
tuity. But  It  was  not  The  act  was  merely 
an  acknowledgment  on  the  part  of  the  state 
of  what  the  United  States  Supreme  Court, 
and  in  tnm  the  Congress  of  the  United 
States,  had  declared  to  be  true ;  that  is,  that 
the  Nicholas  Verret  grant  did  not  need  con- 
firmation, and  that  the  state  therefore  did 
not  acquire  a  sixteenth  section  or  school 
section  In  township  13  south,  range  16  east, 
In  the  southeastern  land  district  The  state 
did  not  lose  anything  by  conceding  that  there 
was  no  slxteaitb  section  In  that  township; 
because,  under  sections  2275  and  2276  of  Bev. 
Stat  U.  S.  (Act  Approved  February  25,  1868, 
c.  88,  11  Stat  885),  the  state  was  entitled 
to  lien  scrip  or  indemnity  scrip  for  640 
acres  of  public  land,  to  be  selected  elsewhere 
in  the  same  land  district  It  Is  admitted  In 
the  brief  filed  on  behalf  of  the  state  that  the 
land  In  contest  in  this  suit  was  in  1856  and 
for  many  years  thereafter  absolutely  with- 
out value;  ttiat  It  was  a  low  cypress  swamp, 
and  was  so  far  from  being  accessible  that 
the  timber  had  no  value.    In  fac^  It  is  ad- 


mitted that  the  land  and  timber  would  not 
have  been  worth  the  cost  of  making  a  survey. 
Under  these  circumstances.  It  can  hardly 
be  said  that  It  was  a  lack  of  wisdom,  much 
less  that  it  was  unfair  to  the  inhabitants 
of  the  township,  for  the  state  to  relinquish 
whatever  right  she  might  have  had  to  con- 
test the  claim  of  Gov.  Roman  under  the  Nich- 
olas -Verret  grant  Whether  the  statute  of 
1866  was  or  was  not  unfair  to  the  Inhabitants 
of  the  townsitlp,  however,  is  not  a  legal  ques- 
tion, toot  a  political  question,  which  might 
have  been,  and  perhaps  was,  suggested  to 
tb«  Legislature  before  the  act  was  approved. 
It  Is  sufficient  to  say  tliat  the  Inhabitants 
of  the  township  are  not  plaintUTs  in  this 
salt  However  unfair  the  statute  might  have 
been  to  them,  it  would  be  far  less  fair,  at 
this  late  date,  to  say  that  the  state  should 
repudiate  her  act  and  take  the  land  from 
those  who  have  bought  it  In  good  faith,  hav- 
ing confidence  In  the  statute.  The  only  pos- 
sible reason  for  which  the  statute  might  be 
held  Invalid  would  be  that  It  violated  the 
condition  on  which  the  sixteenth  sections 
were  reserved  to  the  state  by  the  United 
States  government  The  answer  to  that  argu- 
ment is  that  the  United  States  government 
bad,  by  the  act  of  Congress  approved  July 
17,  1854,  expressed  the  government's  con- 
sent that  the  title  of  Gov.  Boman,  claimed 
under  the  Nicholas  Verret  grant,  should  be 
confirmed. 

In  State  v.  Ober,  84  La.  Ann.  859,  It  was 
held  that  the  state  was  e8top];>ed  to  contest 
the  title  of  an  individual  to  a  sixteenth  sec- 
tion. The  state  had  sold  the  sixteenth  sec- 
tion for  12,200,  of  which  one-tenth-  was  paid 
in  cash  and  the  balance  represented  by  nine 
promissory  notes,  of  equal  amount,  payable 
annually,  and  secured  by  mortgage  on  the 
land.  The  state  subsequently  foreclosed  the 
mortgage,  and  the  land  was  adjudicated  to 
a  third  party  for  $1,500,  whicOi  was  paid  into 
the  state  treasury.  Thereafter  the  state  sued 
to  recover  the  land  because  of  certain  il- 
legalities or  Irregularities  In  the  sale.  An- 
swering the  argument  that  the  state  could 
not  be  estopped,  because  of  the  Interest  of 
the  inhabitants  of  the  township  in  which  the 
sixteenth  section  was  situated,  the  court 
said: 

"There  is  no  question  that  were  the  original 
vendor  a  inivate  individual,  he  wonld  be  pre- 
cluded by  snch  action  from  ever  again  daiming 
the  land  or  institating  suit  for  its  recovery,  on 
account  of  defects  or  irregularities  attending 
the  proceedings  under  which  he  had  first  sold 
the  property.  He  could  not  and  would  not,  un- 
der such  drcmngtonces,  be  listened  to.  Plain- 
tilTs  counsel  contends  that  this  rule  does  not 
apply  to  the  state,  and  especially  as  the  bene- 
ficiaries of  the  original  grant  from  the  Uidted 
States  have  on  interest  in  the  lands  embraced 
therein.    We  think  otherwisa." 
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In  the  case  of  Rigglo  t.  HcNedy,  135  La. 
891,  6S  South.  N>2,  It  was  held  that,  where 
the  state  accepted  indemnity  scrip  under  R. 
B.  IT.  8.  2275  and  2276,  In  Ueii  of  a  sixteenth 
section,  the  effect  was  an  abandonment  on 
the  part  of  the  state  of  any  claim  to  a  six- 
teenth section  in  that  townsUp.  In  the  case 
before  us  it  does  not  appear  that  the  state 
has  accepted  or  made  demand  for  indemnity 
scrip  in  lieu  of  a  sixteenth  section,  there  be- 
ing no  such  section  in  township  18  south, 
range  16  east,  in  the  southeastern  land  dis- 
trict; but  the  state  has,  by  the  Act  114  of 
1855,  expressed  her  satisfaction  to  receive  in- 
demnity scrip  in  lieu  of  the  sixteenth  section 
for  the  boieflt  of  the  inhabitants  of  the 
township. 

[2]  It  is  argued  that  the  confirmation  by 
the  act  of  Congress  of  July  17,  1854,  was 
without  effect,  because  of  the  proviso  that 
the  act  should  not  impair  the  bona  fide 
rights,  interests,  or  claims  acquired  by  any 
other  person  under  adverse  claims,  conces- 
sions, or  purchases  made  prior  to  the  pas- 
sage of  the  act.  That  clause  plainly  refers 
only  to  private  land  grants,  concessions,  or 
purchases.  It  cannot  reasonably  be  con- 
strued as  applying  to  the  reservation  of  six- 
teenth sections  to  the  state.  Such  a  proviso 
appears  in  nearly,  if  not  quite,  all  such  con- 
firmatory acts  of  Congress  and  in  land  pat- 
ents issued  by  the  United  States. 

[3]  Counsel  for  plaintiff  contend  that  Gov. 
Roman's  failure  to  present  bis  claim  to  the 
register  and  receiver  of  the  land  oflJce  for 
registry  and  approval  within  'two  years  aft- 
er the  passage  of  the  act  of  Congress  ap- 
proved February  6,  1835  (4  Stat  749),  was 
an  abandonment  or  forfeiture  of  Ills  claim. 
We  do  not  think  so.  A  situation  somewhat 
similar  was  presented  in  the  case  of  Public 
Schools  v.  Walker,  9  Wall.  282,  19  L.  Ed. 
576.  In  that  case  there  had  been  reserved  to 
certain  towns  and  villages  in  the  state  of 
Missouri  by  the  act  of  Congress  of  June  13, 
1812  (2  Stat.  748),  certain  lands  "then  not 
rightfully  owned  or  claimed  by  any  private 
individual."  The  sdiool  board  sued  for  a 
tract  of  land  occupied  by  the  defendant, 
claiming  title  from  Joseph  Brazeau,  who 
had  claimed  the  land  prior  to  the  passage 
of  the  act  of  1812.  Brazeau  had  made  ap- 
plication to  the  commissioners  for  confirma- 
tion of  his  title,  but  it  had  been  rejected.  An- 
other commission  was  organized  In  1832, 
which  reported  favorably  on  Brazeau's  claim, 
and  Congress,  by  act  approved  July  4,  1836, 
confirmed  the  claim.  It  was  contended  on 
behalf  of  the  school  board  that  Brazeau 
should  have  sued  for  confirmation  of  his 
claim  under  the  act  of  1824.  In  answer  to 
the  argument,  the  Supreme  Court  conceded 
that  Brazeau  had  no  claim  that  could  be 
legally  asserted  between  the  time  of  the  pas- 
sage of  the  act  of  1824  and  the  time  of  the 


passage  of  the  act  of  1832  organizing  the  new 
board  of  commissioners.  But  the  court  held 
that  Brazeau's  failure  to  avail  himself  of 
the  provisions  of  the  act  of  1824  was  not  a 
denial  that  the  land  "was  rightfully  claimed" 
by  him.  We  quote  from  76  D.  S.  (0  Wall.) 
288,  19  li.  Ed.  570,  viz.: 

"We  must  inquire  whether  the  fact  that 
Brazeau  had  failed  to  assert  bis  daim  within 
the  time  limited  by  Congress  proved  that  his 
claim  was  not  rightful.  For,  as  a  boarj}  of 
commissioners  has  said  that  it  was  rightful, 
and  as  Congress  has  also  said  it  was,  this 
proposition  can  only  be  refuted  by  holding  that 
his  failure  to  assert  it  for  a  time,  and  the  dec- 
laration of  Congress  that  be  could  not  be  beard 
to  assert  it  afterwards,  proved  that  it  was  not 
rightful. 

"We  do  not  think  it  bad  this  effect.  If  it  be 
treated  as  a  statute  of  limitation,  it  is  not  the 
doctrine  on  which  such  statutes  are  founded 
that  lapse  of  time  proves  the  wrongfulness  of 
the  claim.  They  are  made  for  the  repose  of 
society  and  the  protection  of  those  who  may  in 
that  time  have  lost  tbeir  means  of  defense.  It 
is  a  mere  declaration  of  the  lawmaking  power 
to  the  plaintiff  that,  having  voluntarily  slept  so 
long  upon  his  rights,  he  shall  not  now  be  per- 
mitted to  assert  them,  to  the  injury  of  indi- 
viduals and  the  disturbance  of  society. 

"In  the  class  of  cases  before  us  the  act  was 
nothing  more  than  the  declaration  of  the  sov- 
ereign power,  who  at  the  same  time  held  the 
fee  of  tbe  land,  that  if  you  establish  your  equi- 
table claim  to  the  land  within  a  certain  time,  I 
will  confer  tbe  title;  if  you  do  not,  I  will  not 
afterwards  hear  you  assert  it.  But  it  was 
competent  for  the  sovereign,  after  this  for- 
feiture had  occurred  by  laches,  to  release  it 
to  consent  to  hear  the  daimant  and  to  give 
him  another  chance  to  prove  the  rightfulness 
of  his  claim.  And  this  is  what  Congress  did 
by  the  act  of  1832." 

Counsel  for  plaintiff  dte,  as  opposed  to 
the  doctrine  announced  in  the  case  last  quot- 
ed, tbe  decision  in  Ham  v.  Missouri,  18 
How.  126,  15  L.  Ed.  334,  and  the  decision  In 
Menard's  Heirs  v.  Massey,  8  How.  293,  12 
L.  Ed.  1085.  The  decision  In  Ham  v.  Mis- 
souri would  be  somewhat  appropriate  to  this 
case  if  the  state  of  Louisiana  bad  not  re- 
linquished her  claim,  as  she  did  by  act  No. 
114  of  1855.  In  the  case  cited  the  Spanish 
grant  in  contest  tiad  been  rejected  by  the 
commissioners  in  1811,  had  remained  dor- 
mant for  17  years,  and  was  then  confirmed. 
In  the  meantime  the  United  States  had,  by 
an  act  of  March  6, 1820,  granted  to  the  state 
of  Missouri  for  use  of  schools  every  six- 
teenth section  "not  sold  or  otherwise  dis- 
posed of."  The  ruling  was  that  the  subse- 
quent confirmation  of  the  Spanish  grant 
merely  relinquished  whatever  title  the  Unit- 
ed States  then  had,  and  that  tlte  title  ac- 
quired by  the  state  of  Missouri  under  the 
act  of  March  6,  1820,  was  superior  to  that 
acquired  by  the  grantee  under  the  confirma- 
tion of  the  Spanish  grant    The  plain  dia- 
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tlncUon  betwe«i  that  case  and  the  one  before 
as  1b  that  In  the  case  before  ua  the  defend- 
ant does  not  depend  entirely  upon  the  act 
of  GongresB  of  July  17,  1864,  confirming  the 
Nicholas  Verret  grant;  for  the  grant  was 
declared  complete  and  not  needing  confirma- 
tion by  a  decision  of  the  United  States  Sn- 
preme  Ckrart  before  CSongress  confirmed  the 
grant. 

The  decision  In  Menard's  Heirs  v.  Massey 
was  based  upon  the  conclusion  that  the 
Spanish  grant  In  contest  was  absolutely  in- 
valid. It  had  been  made,  not  by  the  French 
authorities,  but  by  the  Spanish  authorities, 
lo  1799,  presumably  under  the  regulations  of 
the  Spanish  government,  which,  however, 
had  not  been  complied  with.  There  was  no 
survey  of  the  land,  nor  means  of  locating  or 
Identifying  any  particular  tract.  The  deci- 
sion Is  therefore  not  at  all  appropriate  to  the 
case  before  us. 

[4]  It  Is  argued  by  counsel  for  plalntifC 
that  the  description  in  the  Nicholas  Verret 
grant  is  not  sufllcient  to  identify  the  land. 
All  that  is  lacking  in  the  description  Is  the 
location  of  the  rear  boundary.  It  does  not 
appear  from  the  record  ftiat  the  surveyors 
bad  any  difficulty  in  locating  the  land  from 
the  description  given,  "20  arpents  front  with 
all  the  depth  that  can  be  found,  on  a  tract 
of  land  adjoining  and  below  the  one  he  (Nich- 
olas Verret)  now  occupies,  situated  on  the 
River  St  Louis  or  Mississippi,  at  the  place 
called  Cabanece,  above  and  on  the  other  side 
of  New  Orleans."  The  last  government  sur- 
vey of  this  township,  made  in  1856,  and  ap- 
proved by  the  surveyor  general  on  the  20th 
of  January,  1857,  locates  the  grant  precisely 
as  it  was  located  in  the  survey  which  was  an- 
nexed to  the  petition  filed  In  the  United 
States  District  Court  in  the  suit  of  A.  B. 
Roman. against  the  United  States. 

It  is  argued  on  behalf  of  the  state  that,  if 
the  Nicholas  Verret  claim  had  been  present- 
ed to  the  commissioners  for  approval  under 
the  act  of  February  6,  183S,  the  claim  would 
have  been  approved  only  to  the  depth  of  40 
arpents,  which  would  not  have  gone  as  far 
back  from  the  river  as  the  place  where  the 
sixteenth  section  would  be  located.  The  an- 
swer to  that  argument  is  that  the  act  of  Con- 
gress of  July  17,  1854,  confirmed  the  grant 
for  its  full  depth  back  to  the  bayou  called 
Icetaman,  and  the  act  of  the  Legislature  of 
this  state.  Act  No.  114  of  1855,  relinquished 
the  state's  claim  for  all  land  back  as  far  as 
the  same  bayon,  called  "Jeetaman." 

In  a  supplemental  brief  filed  on  behalf  of 
defendant  our  attention  is  called  to  the  fact 
that  In  one  of  the  cases  that  was  consolidat- 
ed and  tried  with  that  of  United  States  v. 
Roman — ^L  e^  the  case  of  United  States  v. 


Labranche'8  Heirs — ^the  depth  of  tbe  grant 
was  stated  predseSy  as  In  the  Nicholas  Ver- 
ret grant,  viz.  "sur  toute  la  profondeur  qui 
pourra  s'y  trouver" — ^with  all  the  depth  that 
may  be  found.  The  grant  was  in  the  same 
language  and  form  as  the  Nicholas  Verret 
grant.  It  was  made  by  the  same  French 
officers  in  1765,  the  samfe  year  in  which  the 
Nicholas  Verret  grant  was  made.  This 
grant,  held  by  the  Labranche  heirs,  was  con- 
firmed to  the  full  depth  back  to  Bayou  Des 
Allemands,  or  Lake  Des  AUemands,  the  first 
water  course  behind  the  grant.  See  Ameri- 
can States  Papers,  Public  Lands,  vol.  8,  p. 
B80,  No.  19.  There  is  therefore  no  reason  to 
doubt  that,  if  the  Nicholas  Verret  grant  had 
been  submitted  to  the  commissioners  for 
confirmation,  it  would  have  been  confirmed 
to  the  full  depth  for  which  it  was  confirmed 
by  the  act  of  Congress  of  July  17,  1854,  and 
the  act  of  the  Legislature  of  this  state  (Act 
No.  114  of  1865).  In  fact,  the  depth  for 
which  the  grant  held  by  the  Labranche  heirs 
was  confirmed  appears  to  be  greater  than  the 
depth  for  which  the  Nicholas  Verret  grant 
was  confirmed. 

Referring  to.  the  plea  of  res  judicata  found- 
ed upon  the  decision  of  the  United  States 
Supreme  Court  in  United  States  v.  Roman, 
it  may  be  conceded  that  the  decision  does 
not,  t^hnlcally,  have  the  force  or  effect  of  the 
thing  adjudicated,  because  the  ruling  merely 
ordered  the  case  remanded  to  be  dismissed 
by  the  District  Court  for  want  of  Jurisdiction. 
But  we  could  not  now  hold  that  the  Nicholas 
Verret  grant  was  not  a  complete  or  perfect 
title,  without  deciding  contrary  to  the  deci- 
sion of  the  United  States  Supreme  Court; 
for  that  decision  was  based  solely  upon  the 
conclusion  that  the  Nicholas  Verret  grant 
was  a  complete  and  perfect  title.  If  the 
court  had  not  so  held,  the  decree  of  the  court 
would  have  been  one  of  confirmation  of  the 
title.  It  would  be  not  only  a  technical,  but 
an  anomalous,  doctrine  to  announce  that 
the  decision  is  not  final  and  conclusive  on 
the  question  of  completeness  of  the  Nicholas 
Verret  grant,  merely  because,  as  a  general 
rule,  the  reasons  for  a  Judldal  decree  are 
not  part  of  the  decree  Itself. 

Our  conclusion  is  that  the  Judgment  ap- 
pealed from  is  erroneous  and  should  be  re- 
versed. 

The  Judgment  appealed  from  is  annulled, 
and  it  is  now  ordered,  adjudged,  and  decreed 
that  the  state's  demand  be  rejected,  and  the 
suit  dismissed  at  appellee's  cost. 

MONROE,  0.  J.,  takes  no  part. 
PROVOSTT,   J,   concurs   in   the   decree; 
does  not  concur  on  the  point  of  estoppel. 
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STATE  tx  ral.  ASCENSION  RED  CYPRESS 

CO.  V.  NEW  RIVER  DRAINAGE 

DIST.  et  al. 

(Supreme  Court  of  Loniaiana.   Jan.  81.  1921.) 

(Bvltahiu   by  Editorial  Staff.) 

1.  Mandamus  iS=>l5— Want  of  funds  defense 
to  writ  to  compel  payment  of  Judgment. 

Want  of  funds  is  a  complete  answer  to  pe- 
tition for  mandamns  to  compel  goreming  aa- 
ttiorities  of  a  political  corporation  to  pay  a 
judgment  against  the  corporation  unless  tbe 
corporation  has  authority  to  collect  revenues 
with  which  to  pay  the  judgment. 

2.  Mandamus  «=»ll I —Decree  commanding 
board  to  take  Incidental  steps  to  pay  Judg- 
ment unenforceable  by  mandamus. 

Mandamus  decree  against  board  of  commis- 
sioners of  drainage  district  to  compel  payment 
of  judgment,  which  commands  the  taking  of 
such  stepa  aa  are  incidental  and  necessary  to 
enable  board  to  pay  judgment,  is  unenforceable, 
because  It  leaves  it  optional  with  members  of 
board  to  do  whatever  they  deem  necessary. 

3.  Mandamus  «=>  116— Drainage  dlstriot  with- 
out authority  to  levy  cannot  be  compelled  to 
pay  Judgment  by  tax. 

A  board  of  commissioners  of  drainage  dis- 
trict cannot  be  legally  commanded  to  levy  a 
tax  to  pay  a  judgment  unless  the  authority  has 
been  conferred  by  legislative  enactment. 

4.  Taxation  «=>2S— Political  subdivision  must 
be  expressly  authorized  to  levy  a  tax. 

The  right  of  a  political  corporation  or  sub- 
division of  state  to  levy  taxes  must  be  confer- 
red in  terms,  and  is  not  to  be  implied  from  the 
mere  fact  that  the  Legtslatare  has  created 
the  political  corporation. 

5.  Drains  «=368— District  has  no  express  au- 
thority to  levy  a  tax  without  consent  of  tax- 
payers to  pay  a  Judgment. 

Neither  Const  art.  224,  nor  the  constitu- 
tional amendment  adopted  in  1918  pursuant  to 
Act  No.  191  of  1918,  nor  Act  No.  S17,  J  6,  of 
1910  and  section  9  thereof  as  amended  by  Act 
No.  227  of  1914  nor  Act  No.  191  of  1918,  au- 
thorizes drainage  districts  to  levy  taxes  for  the 
purpose  of  paying  a  judgment,  or  for  any  other 
purpose  excepting  to  pay  the  bonded  debt  or 
the  interest  thereon. 

Appeal  from  Twenty-Seventh  Judicial  Dis- 
trict Court,  Parish  of  Ascension ;  Philip  H. 
Gilbert,  Judge. 

Mandamus  proceedings  by  the  State  on  the 
relation  of  ABcenslon  Bed  Cypress  Company 
against  the  New  River  Drainage  District  and 
others.  From  a  Judgment  making  alternative 
writ  peremptory,  defendants  appeal.  Judg- 
ment annulled,  and  suit  dismissed. 


0.  0.  Weber,  of  Dwialdsonville,  for  ^fipel- 
lants. 

Borah,  Himel,  Bloch  &  Borah,  of  Franklin, 
and  Howell,  Wortham  *  Howell,  of  Tblbo- 
dauz,  for  appellee. 

O'NTElJj,  J.  Defendants  appeal  from  a 
Judgment  rendered  in  a  mandamus  proceed- 
ing, commanding  the  board  of  commissioners 
of  the  defendant  drainage  district  to  pay 
a  Judgment  held  by  relator,  and,  if  necessary, 
to  levy  a  special  tax  for  that  purpose.  The 
Judgment  appealed  from  is  in  the  following 
language,  viz: 

"It  ia  ordered,  adjudged,  and  decreed  that  the 
alternative  writ  of  mandamus  herein'  issued  be 
made  peremptory,  •  •  •  commanding  the 
said  respondents  to  pay  to  said  relator  the 
amount  of  the  Judgment  rendered  in  suit  No. 
2518,  being  the  sum  of  $5,379.34,  with  interest 
thereon  at  the  rate  of  S  per  cent  per  annum 
from  May  24,  1917,  until  paid,  and  the  further 
sum  of  $31.15,  as  well  as  all  costs  of  this  pro- 
ceeding; and  to  take  such  steps  as  are  inci- 
dental and  necessary  under  the  law  to  enable 
them  to  pay  said  amount  as  the  law  provides: 
U  necessary,  levyingi  and  causing  to  be  collected 
as  provided  by  law  a  tax  upon  the  property  sit- 
uated in  said  drainage  district  within  constitu- 
tional limits,  sufficient  in  amount  to  pay  and 
satisfy  the  said  sum,  in  principal,  interest  and 
costs,  as  aforesaid." 

The  defense  to  the  suit  la  contained  in  an 
exception  of  no  cause  of  action.  The  argu- 
ment in  support  of  the  defense  is  threefold, 
viz: 

(1)  That  plaintiff  did  not  aUege  that  the 
defendant  corporation  had  any  funds  with 
which  to  pay  the  judgment,  and  that  the  evi- 
dence shows  that  the  corporation  has  no 
funds  on  hand,  nor  revenues  except  taxes 
which  have  been  funded  Into  negotiable  bonds 
and  are  dedicated  to  pay  the  bonds  and  the 
interest  thereon. 

(2)  That  the  defendant  board  of  commis- 
sioners has  no  authority  to  levy  a  tax,  with- 
out submitting  the  prox^osltion  to  a  rote  of 
the  taxpayers  of  the  district,  or  for  any  other 
purpose  than  to  pay  its  bonded  debt  and  the 
interest  thereon. 

(3)  That  that  part  of  the  decree  whldi 
commands  the  board  of  commissioners  "to 
take  such  steps  as  are  incidental  and  neces- 
sary under  the  law  to  enable  them  to  pay 
said  amount,"  which  part  of  the  decree  is  in 
response  to  the  prayer  of  relator's  petition. 
Is  without  force  or  effect,  because  the  steps 
to  be  taken  are  not  prescribed  or  pointed  out, 
either  In  relator's  petition  or  In  the  decree 
itself. 

[1,21  With  r^ard  to  appellants'  first  and 
third  defenses,  it  is  well  settled  that  the  want 
of  funds  is  a  complete  answer  to  a  petition  for 
mandamus  to  compel  the  governing  author!- 
ties  of  a  political  corporation  to  pay  a  Jodg- 
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ment  against  the  cotporatton,  unless  the  cor- 
poration has  authority  to  collect  revenues 
with  whldi  to  pay  the  Judgmoit  18  R.  C.  I/, 
(p.  227)  I  151.  The  decree  connnandins:  the 
defendant  board  to  pay  .the  Judgment  adds 
nothing  to  the  original  Judgment,  which  or- 
dered the  defendant  board  to  pay  the  amount 
tst  the  Judgmoit,  with  Interest  and  costs. 
Tb»  mandate  to  take  such  steps  as  are  inci- 
dental and  necessary  to  enable  the  board  to 
pay  the  Judgment  is  also  unenforceable  and 
without  effect,  because  it  leaves  it  optional 
with  the  members  of  the  board  to  do  what- 
ever they  may  deem  necessary.  As  a  matter 
of  fact,  the  board  of  commissioners  had  no 
funds  with  which  to  pay  the  Judgment,  at 
the  time  the  suit  was  tried.  It  appears  thai 
there  were  surplus  funds  sufficient  to  pay 
the  judgment,  when  the  suit  was  filed,  but 
the  funds  bad  been  eziiended  when  the  suit 
was  tried. 

[3]  The  only  remaining  question  Is  whether 
the  board  of  commissioners  has  authority  to 
levy  the  necessary  tax ;  for  the  board  cannot 
be  legally  commanded  to  levy  the  tax  unless 
the  authority  has  been  conferred  by  legls- 
laUve  enactment.    18  R.  O.  L.  p.  231,  f  1S5. 

[4]  The 'right  of  a  political  corporation  or 
subdivision  of  the  state  to  levy  taxes  must  be 
conferred  in  terms.  It  is  not  to  be  implied 
from  the  mere  fact  that  the  Legislature  has 
created  the  corporation.  Cooley  on  Taxation 
<Sd  Ed.)  466. 

[(]  Counsel  for  relator  contend  that  drain- 
age districts  have  authority  to  levy  taxes 
without  submission  of  the  proposition  to  the 
taxpayers,  and  for  purposes  other  than  for 
paying  their  bonded  Indebtedness.  But  we  do 
not  find  the  authority  conferred  in  terms 
In  any  statute  on  the  subject  of  drainage 
districts.  It  is  said  that,  by  the  terms  of 
section  9  of  Act  317  of  1910,  as  amended  by 
Act  227  of  1914,  the  Legislature  has  dispensed 
with  the  necessity  of  submitting  to  the  tax- 
payers a  proposition  of  the  commissioners  of 
a  drainage  district  to  levy  taxes.  But  an 
examination  of  the  section  of  the  law  refer- 
red to  discloses  that  the  only  case  in  which 
a  tax  or  forced  contribution  can  be  levied 
without  submission  of  the  proposition  to  a 
vote  of  the  taxpayers  is  where  the  tax  is 
levied  for  the  purpose  of  draining  and  re- 
claiming land  that  is  too  low  for  gravity 
drainage  and  that  has  to  be  leveed  and  pump- 
ed, in  which  case,  the  tax  must  be  author- 
ized in  writing  by  the  owners  of  two- thirds 
of  the  area  of  land  within  the  drainage  dis- 
trict. Counsel  for  relator  contend,  and  coun- 
sel for  defendants  admit  in  their  brief,  that 
the  requirement  of  the  petition  of  the  owners 
of  two-thirds  of  the  area  of  land  within  the 
district  was  eliminated  from  section  9  of 
Act  317  of  1910  by  the  amending  Act  227  of 
1914 ;  and  counsel  for  defendants  argue  that 
the  elimination  Qt  the  requirement  la  not 


important,  because  the  amending  act,  without 
such  requirement,  would  be  unconstitutionaL 
But  counsel  are  mistaken  in  their  statement 
that  the  requirement  of  fbe  petition  of  the 
property  owners  was  eliminated  from  section 
9  of  the  Act  of  1910  by  the  amending  Act  of 
1914.  Section  9,  as  amended,  provides  that 
the  commissioners  of  a  drainage  district  shall 
have  the  power  to  provide  the  funds  neces- 
sary for  the  drainage  at  lands  situated  In 
the  district  or  in  a  snbdistrict,  "by  levying 
any  tax  or  forced  contribution  wbldi  is  now 
or  may  hereafter  be  authorized  by  the  Con- 
stitution and  laws  of  this  state."  The  section 
further  provides  that,  if  the  tax  to  be  levied 
be  an  acreage  tax  authorized  by  a  vote  of 
the  people  for  gravity  drainage,  it  shall  be 
levied  for  the  full  term  for  which  It  was 
voted.  It  provides  further  that,  if  the  tax 
be  an  ad  valorem  tax,  assessed  for  the  pur- 
pose of  paying  bonds  issued  upon  a  vote  of 
the  property  taxpayers,  or  If  it  be  an  acreage 
tax  levied  for  the  purpose  of  paying  bonds 
Issued  upon  a  petition  of  the  landowners  for 
the  purpose  of  reclaiming  land  tliat  must  be 
leveed  and  pumped,  then  the  tax  or  forced 
contribution  shall  be  levied  annually.  And. 
the  section  provides,  finally,  that  such  bonds 
can  not  be  issued  for  the  purpose  of  draining 
or  reclaiming  lands  that  have  to  be  leveed 
and  pumped,  until  the  owners  of  two-thirds 
of  tlie  area  of  land  situated  within  the  dis- 
trict or  subdlstrict  to  be  drained  have  peti- 
tioned the  board  of  commissioners  In  writing 
to  issue  such  bonds.  In  which  case  the  board 
of  commissioners  shall  levy  each  year,  as 
long  as  any  bonds  are  outstanding,  an  acreage 
tax  or  forced  contribution  upon  every  acre 
of  land  within  the  district  or  subdlstrict, 
for  an  amount  sufficient  to  pay  the  interest 
and  the  portion  of  the  principal  falling  due 
each  year,  and  to  pay  the  cost  of  maintaining 
the  drainage. 

Counsel  for  relator  put  great  stress  upon 
the  language  conferring  upon  the  drainage 
commissioners  authority  to  levy  "any  tax  or 
forced  contribution  which  is  now  or  may 
hereafter  be  authorized  by  the  Constitution 
and  laws  of  this  state."  It  is  argued  that 
the  Constitution  authorizes  any  legislation 
that  it  does  not  expressly  forbid.  That  is 
true,  and  the  argument  might  have  some 
force  if  the  statute  merely  authorized  the 
levying  of  any  tax  or  forced  contribution 
which  Is  now  or  may  hereafter  be  authorized 
by  the  Constitution.  But,  for  a  political 
corporation  or  subdivision  to  be  authorized 
by  the  laws  of  this  state,  to  levy  a  tax  or 
forced  contribution,  the  power  must  be  con- 
ferred In  terms — ^not  be  merely  tacitly  per- 
mitted or  implied. 

Counsel  for  relator,  contend  that  ar- 
ticle 224  of  the  Constltntlon  confers  upon  all 
political  boards,  as  well  as  parishes  and 
municipal  corporations,  power  to  levy  taxes 
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ter  local  iniTposes,  stricUy  public  in  fhdr 
nature.  But  tlie  article  merely  declares  tbat 
tbe  taxing  power  may  be  exercised  by  public 
boards,  as  well  as  by  parishes  and  municipal 
corporatlonB,  "under '  authority  granted  to 
them  by  the  General  Assembly,  for  parish, 
municipal  and  local  purposes,  strictly  public 
in  their  nature."  It  is  quite  plain  that  public 
boards  have  not  the  taxing  power,  for  local 
purposes,  except  "under  authority  granted 
to  them  by  the  General  Assembly." 

Counsel  for  relator  point  to  the  proviso 
in  the  fourth  paragraph  of  the  constitutional 
amendment  adopted  in  1918,  pursuant  to 
Act  191  of  tliat  year,  declaring  that  the  five- 
mill  limit  of  taxation,  fixed  in  the  second 
paragraph  of  the  amendment,  for  parishes, 
munidpalities,  levees,  and  public  boards,  shall 
not  apply  to  such  special  taxes  as  may  be  re- 
quired each  year  to  pay  the  principal  and 
Interest  on  the  bonded  indebtedness  of  the 
parish,  municipality,  or  public  board.  But 
the  second  paragraph  of  the  amendment  de- 
(dares  merely  that  the  limit  of  taxation  which 
the  General  Assembly  may  authorize  a  par- 
ish, municipal  corporation,  levee  board  or 
other  public  board  to  impose,  shall  be  five 
mills  on  the  dollar.  The  amendment  itself 
does  not  confer  the  taxing  power  upon  par- 
ishes, municipal  corporations,  levee  boards, 
or  other  public  boards,  but  merely  puts  a 
limit  upon  the  authority  of  the  General  As- 
sembly to  confer  such  power.  And  the  fourth 
paragraph  merely  declares  that  that  limit 
shall  not  Include  or  apply  to  such  special  tax- 
es as  may  be  levied  under  authority  of  article 
281  of  the  Constitution  and  the  statutes  put- 
ing  it  into  effect. 

Counsel  for  relator  point  to  several  pro- 


visions of  the  law  from  which  the  authority 
of  a  political  corporation  or  subdivision  to 
levy  taxes  without  submlaslon  of  the  prop- 
osition to  a  vote  of  the  taxpayers  might  be 
implied  or  inferred.  For  example,  it  is  ob- 
served tliat  the  fourth  paragraph  of  Act  191 
of  1918  declares  that  local  special  taxes, 
levied  annually  to  pay  maturing  bonds  and 
the  interest  thereon,  shall  be  ample  for  tbat 
purpose,  but  shall  not  allow  any  substantial 
excess  to  accumulate.  Hence  it  is  argued 
that  a  drainage  district  cannot  have  any  ali- 
mony except  what  is  necessary  to  pay  Its 
bonded  indebtedness  and  the  interest  there- 
on; notwithstanding  such  political  corpora- 
tions must  have  some  expenses  for  ordinary 
administrative  purposes.  It  is  pointed  out 
that  section  6  of  Act  317  of  1910,  as  amended 
by  Act  227  of  1914,  authorizes  drainage  dis- 
tricts to  incur  debt  and  contract  obligations, 
and  to  sue  and  be  sued,  etc.  From  which  it  is 
inferred  that  the  boards  of  commissioners  of 
drainage  districts  must  have  authority  to 
levy  and  collect  taxes  to  pay  their  obligations 
and  to  respond  to  Judgments  that  may  be 
rendered  against  them.  The  argument,  in 
reality,  is  not  that  drainage  districts  have, 
but  that  they  ought  to  have,  authority  to 
levy  taxes,  for  such  purposes.  It  is  the  prov- 
ince of  the  Legislature,  not  of  the  courts, 
to  consider  such  argument       , 

Our  conclusion  is  that  the  defendant  board 
of  commissioners  has  no  authority  to  levy 
the  tax  which  the  Judgment  appealed  from 
commands  the  board  to  levy,  and  that  the 
Judgment  is  therefore  unenforceable  and 
without  ettect. 

The  Judgment  appealed  from  is  annuIle<L. 
and  this  suit  is  dismissed  at  relator's  cost 


Digitized  by 


Google 


»>••)  JAUDON-  ▼.  MDKLITT  BANK  A  TEUST  00. 

(tTBo.) 

(81  na.  118) 

CATT8,  Govenior,  for  Use  of  HENDERSON, 
V.  HENDERSON  et  al. 


<8<iprem*  Court  of  Florida.    Feb.  10,  1921.) 

fSynahiu  by  tke  Court.) 

Pleading  «=>2I7(2)— Declaration  stating  cavse 
of  action  shonM  not  be  hold  bad  on  demurrer 
to  pleas. 
Where  a  declaration  states  a  cause  of  ac- 
tion, it  should  not  be  held  bad  on  demurrer  to 
ideas. 

Error  to  Circuit  Court,  HlUsboroagb  Coun- 
ty:   F.  M.  R«blee,  Judge. 

Action  by  Sidney  J.  Catts,  Governor,  for 
the  nse  of  John  A.  Henderson,  against  Gettia 
A.  Henderscm  and  others.  Judgment  for  de- 
fendants on  demurrer,  and  plalntlfl  brings 
error.    Reversed. 

Shackleford  &  Slmckleford  and  Shackle- 
ford  &  Parks,  all  of  Tampa,  for  plalntUT  In 
error. 

Lunsford  ft  Wbltaker,  of  Tampa,  for  d» 
fendants  In  error. 

PBR  CURIAM.  In  this  action  on  a  guar- 
dian's bond,  a  default  against  the  sureties 
was  entered  for  failure  to  plead,  and  final 
Judgment  against  the  sureties  was  rendered 
upon  an  assessment  of  damages  by  a  Jury. 
Subsequently  tbe  court  on  moUon  and  affi- 
davits vacated  tbe  default  and  final  Judg- 
ment and  permitted  pleas  to  be  filed.  A  mo- 
tion to  strike  the  pleas  was  denied.  On  a  de- 
murrer to  the  pleas  the  court  held  tbe  dec- 
laration to  be  "bad  In  substance  and  Insuffi- 
cient In  law."  The  plaintiff  declining  to 
plead  further,  final  Judgment  for  the  defend- 
ants was  rendered.  A  writ  of  error  was 
taken. 

While  <«  tbe  whole  record  the  trial  court 
will  not  be  held  to  have  abused  Its  power  In 
vacating  the  default  and  final  Judgment,  the 
declaration  does  not  wholly  fall  to  state  a 
cause  of  action;  therefore  the  declaration 
should  not  have  been  held  bad  on  demurrer. 

The  Judgment  Is  reversed  for  further  pro- 
ceedings appropriate  to  the  declaration. 

BROWNE,  G.  J.,  and  TAYLOR,  WHIT- 
FIELD, ELX.IS,  and  WEST,  JJ.,  concur. 


813 

(SI  Fla.  US) 

JAUDON  et  al.  V.  FIDELITY  BANK  & 
TRUST  CO. 


(Supreme  Court  of  Florida.    Feb.  8,  1921.) 

(Syllahua  hy  the  Court.) 

Banks  and  banking  «=3l54(5)  —  Declaration 
sufllolently  aHeging  aoceptanoa  of  eheck  and 
i>romlse  to  pay  not  demurrable. 

Where  a  declaration  in  two  counts  suffi- 
ciently alleges  an  acceptance  of  a  check,  and 
a  promise  to  pay  checks  drawn  ai  alleged,  to 
state  a  cause  of  action,  it  Is  error  to  sustain  a 
demurrer  to  tbe  declaration. 

Error  to  Circuit  Court,  Dade  County; 
H.  Pierre  Brannlng,  Judge. 

Action  by  P.  B.  Jaudon  and  3.  F.  Jaudon, 
as  Jaudon  Bros.,  against  the  Fidelity  Bank 
&  Trust  Company.  Judgment  for  defendant 
on  demurrer,  and  plaintiffs  bring  error.  Re- 
versed. 

Taylor  &  Taylor  and  G.  O.  McClnre,  all 
of  Miami,  for  plalntUfs  in  error. 

Gramling  &  Clarkson,  of  Miami,  for  defend- 
ant in  error. 

PER  CURIAM.    In  an  action  to  recover 

damages  for  tbe  nonpayment  of  a  check 
drawn  on  it,  the  declaration  in  one  count 
allegee  "that  the  said  Fidelity  &  Trust  Com- 
pany upon  tbe  presentation  of  said  check 
accepted  tbe  same,"  while  the  other  count 
alleged  a  promise  to  pay  diecks  drawn  as 
alleged,  and  the  other  allegations  are  not 
repugnant  to  and  do  not  neutralize  the  stated 
allegations. 

The  bill  of  particulars,  if  properly  made  a 
part  of  the  declaration,  does  not  negative 
the  allegations  of  the  declaration. 

A  demurrer  to  the  declaration  was  sustain- 
ed, and,  plaintiffs  refusing  to  further  plead, 
a  final  Judgment  on  the  demurrer  was  ren- 
dered for  the  defendant,  and  plaintiffs  took 
writ  of  error. 

The  declaration,  even  considered  witn  the 
bill  of  particulars,  states  a  caiise  of  action, 
and  was  not  subject  to  the  demurrer  inter- 
therefore  tbe  Judgment  is  reversed. 


BROWNE,   0.   J.,   and  TAYLOR,    WHIT- 
FIELD, EliLIB,  and  WEST,  JJ.,  concur. 
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(0.  Fla.  140) 

TICE  V.  CRALLE. 

(Supreme  Coart  of  Florida.    Feb.  10,  1^1.) 

(SyUabut   by   the   Oovrt.) 

Wills  «=>38»— Sopreme  Court  will  not  disturb 

•tdudleation  sastalning  will  where  supported 

by  evidence  and  affirmed  1^  olrcuft  court. 

Where  the  teBtamentary  capadtr  of  a  tes> 

tator  and  alleged  undue  influence  over  him  in 

making  a  will  are  adjudged  by  the  county  Judge 

on  evidence  taken  before  him  and  the  will  is 

sustained  for   probate,   and   such  adjudication 

is,  on  appeal,  affirmed  by  the  circuit  court,  and 

the  evidence,  without  reference  to  the  burden 

of  proof,  fully  sustains  the  adjudication  is  favor 

of  the  validity  of  the  will,  this  court  wfll  not, 

on  appeal,  disturb  such  adjudications. 

Ain>eal  from  Circuit  Court,  Lee  County; 
John  S.  Bdwarda,  Judge. 

Proceedings  between  C.  O.  Tlce  and  Will- 
son  H.  Cralle,  executor  and  trustee  under 
the  last  will  and  testament  of  William  W. 
Tice,  deceased.  Decree  for  the  latter,  and 
the  former  appeals.    Affirmed. 

O'Doherty  &  Yonts,  of  Louisville,  Ky.,  and 
Park  Trammril,  of  Washington,  1>.  0.,  for  ap- 
pellant 

Frank  0.  Alderman,  of  Ft  Myers,  for  ap- 
pelle& 

PER  (3UBIAM.  In  a  contest  over  a  wiU 
predicated  upon  the  alleged  testamentary  in- 
capacity of  the  testator  and  undue  influence 
exerted  over  him,  the  county  judge  originally 
and  the  circuit  judge  on  appeal  sustained  the 
wilL  On  appeal  here  the  transcript  has  been 
duly  considered  and  the  evidence  is  found  to 
sustain  the  findings  of  the  two  courts  below. 

In  Newman  v.  Smith,  77  Fla.  667,  82  South. 
236,  the  finding  of  the  county  Judge  was  re- 
versed by  the  circuit  Judge,  and  this  court 
agreed  with  the  findings  of  the  county  Judge 
who  heard  the  testimony  when  it  was  taken. 

In  this  case  the  findings  of  the  trial  court 
and  of  the  intermediate  court  are  the  same, 
and  this  court  on  appeal  agrees  with  such 
findings. 

Where  the  testamentary  capacity  of  a  tes- 
tator and  alleged  undue  influence  over  him 
in  making  a  will  are  adjudged  by  the  county 
Judge  on  evidence  taken  before  him,  and  the 
will  is  sustained  for  probate,  and  such  ad- 
judication is,  on  appeal,  affirmed  by  the  cir- 
cnlt  court,  and  the  evidence,  without  refer- 
ence to  the  burden  of  proof,  fully  sustains 
the  adjudication  In  favor  of  the  validity  of 


the  will,  this  court  wfll  not  on  appeal,  dis- 
turb such  adjudications. 
Decree  affirmed. 

BROWNE,    0.  J.,  and  TAYLOR,    WHIT- 
FIELD, ELUS,  and  WEST,  JJ.,  concur. 


ATLANTIC  COAST  LINE  R. 
WILSON. 


(»l  Fla.  U7) 
CO.  V. 


(Supreme  Court  of  Florida.     Feb.  8,  1921.) 

(Byllabut  by  the  Court.) 

Appeal  and  errer  «S9II7I(I)  —  Judgmeat  for 
large  damages  for  personal  injarles  ravsrsed 
where  evidenos  of  defendanfs  llaMlity  not 
clear. 

In  an  action  for  personal  injuries,  when 
the  testimony  clearly  shows  negligence  of  the 
plaintiff  that  contributed  directly  to  his  in- 
jury, and  the  alleged  negligence  of  the  defend- 
ant railroad  company  is  strongly  rebutted  by 
the  evidence,  a  judgment  for  the  plaintiff 
awarding  large  damages  will  be  reversed. 

Error  to  CSircnit  Court  Polk  Coonty;  John 
S.  Edwards,  Judge. 

Action  by  Charles  C.  Wilson  against  Atlan- 
tic Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  errw.  Re- 
versed, and  new  trial  ordered. 

W.  A.  Carter  and  T.  Paine  Kdly,  both  of 
Tampa,  for  plaintiff  In  error. 

R.  B.  Huffaker,  of  Bartow,  and  A.  Sum- 
merlin,  of  Winter  Haven,  for  defendant  in 
error. 


PER  CURIAM.  In  an  actlMi  for  personal 
injuries  a  judgment  for  $7,000  was  recovered 
by  the  plaintiff  against  the  raUroad  com- 
pany, and  writ  of  error  was  taken. 

The  testimony  so  cleariy  shows  n^llgence 
of  the  plaintiff  that  contributed  directly  to 
his  Injury,  and  as  negligence  of  the  defend- 
ant la  strongly  rebutted  by  the  evidence, 
making  the  question  of  liability  not  clearly 
established,  a  remittitur  as  for  an  excessive 
verdict  will  not  be  wdered,  but  the  Judgment 
is  reversed  for  a  new  trlsL 

BROWNE,  C  J.,  and  TAYLOR,  WHIT- 
FIELD,  ELLIS,  and  WEST,  JJ,  concur. 
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COMMERCIAL  BANK  OF  OCALA  V.  FIRST 
NAT.  BANK  OF  GAINESVILLE. 


OOMMTCRCTAT.  BANK  ▼.  FISST  KAT.  BANK  S15 

H.  M.  Hampton,  of  Ocala,  for  appellant 
Hampton  &  Hampton,  of  OalneavlUe,  and 
Hocker  &  Martin,  of  Ocala,  for  appellee. 


(Snpreme  Ooort  of  Florida.    Nov.  22,  1920. 
Bthtniing  Denied  Mardi  16,  1921.) 

(BvVabu*  iy  tK«  Court.) 

1.  Appeal  and  error  «=3lOS7CI) —Points  ad- 
judicated not  open  to  consideration  on  sub- 
sequent  appeal. 

All  the  points  adjudicated  by  an  appellate 
conrt  upon  an  appeal  become  the  law  of  the 
case,  and  are  no  longer  open  for  discussion  or 
consideration. 

2.  Appeal  and  error  «=3 1 009  (3) —  Finding  of 
ohanceilor  on  confllotlno,  but  sufllolsnt,  evi* 
deaoe  aot  disturbed. 

Where  there  is  competent  testimony  to  sup- 
port the  finding  of  a  chancellor,  the  decree  will 
not  be  reversed  on  the  evidence  where,  though 
conflicting,  it  is  sufficient  to  support  such  find- 
ing. 

3.  MortaaOM  «=>S59(7)— "DsDoiency  decras" 
dsflned. 

A  defidency  decree  in  a  mortgage  foredo- 
snre  suit  is  a  decree  for  the  balance  of , the  in- 
debtedness after  applying  the  proceeds  of  a 
ssle  of  the  mortgaged  property  to  such  indeb^- 
edneas. 

4.  Mortgages  9=3455— When  assignee  of  mort- 
gaga  asKed  deDclenoy  Judgmant  against  orig- 
inal mortgagor  for  payments  Improperly  re- 
tained, the  word  "deDoiency"  Is  surplusage. 

Where,  in  a  suit  brought  for  the  foreclosure 
of  a  mortgage,  there  Is  a  cross-bin  to  foreclose 
a  senior  mortgage  upon  a  portion  of  the  sams 
property,  which  cross-bill  contains  a  prayer 
for  a  "defidency"  decree  against  a  party  de- 
fendant in  said  suit,  who  is  a  former  owner  of 
such  senior  mortgage  and  the  indebtedness  se- 
cared  thereby,  for  moneys  received  by  such 
former  owner  in  part  payment  of  such  indebt- 
edness, bnt  not  applied  thereon,  which  he  has 
no  right  to  retain,  the  word  "deficiency,"  being 
inapt,  may  be  disregarded,  and  a  decree  entered 
in  accordance  with  snch  prayer. 

(Additional  Syllahut  by  Editorial  Btag.) 

5.  Eqalty  «s»39(l>  — Court  will  determine  all 
■lattars  properly  presented. 

A  conrt  of  eqoity,  having  taken  Jurisdiction 
of  the  cause,  and  all  the  parties  in  interest  be- 
ing parties  thereto,  will  proceed  with  a  de- 
termination of  an  mattera  properly  presented. 

Appeal  from  Olrcolt  Court,  Marion  County ; 
W.  8.  Bullock,  Judge. 

Suit  in  which  the  First  National  Bank  of 
Gainesville  filed  a  crosa-blll  against  the  Com- 
mercial Bank  of  Ocala.  Fr<xn  a  decree  on 
the  cross-bill,  the  Bank  of  Ocala  appeals. 
Affimwd. 


WEST,  J.  [1,2]  For  a  proper  dl^KMltion 
of  this  appeal  the  issues  presented  are  snlil- 
denUy  stated  in  the  opinion  filed  when  the 
case  was  here  on  the  former  appeal.  Com- 
merdal  Bask  of  Ocala  v.  First  National  Bank 
of  Gainesville,  75  Fla.  634,  79  South.  446. 
After  that  decision  the  case  was  remanded  to 
the  court  below  where  further  proceedings 
were  bad.  Testimony  was  taken,  and  a 
final  decree  roidered  from  whidi  this  appeal 
was  taken.  The  law  of  the  case  was  settled 
when  the  case  was  here  before.  Questions 
arising  subsequently  are  largely  of  fticts 
which  are  oomplicated,  about  which  there  is 
dispute,  and  upon  which  there  is  conflict  In 
the  evidence.  There  Is  evidence  to  support 
the  conclusions  reached,  and  under  the  set- 
tled doctrine  that  a  decree  will  not  be  re- 
versed on  the  evidence  when  the  testimony 
Is  conflicting,  but  sufficient  to  support  the 
findings  of  the  chancellw,  these  questions 
are  not  (4)en  for  consideration  here,  and  a 
discussion  of  them  would  be  of  no  benefit. 
Phlnuey  t.  Phlnney,  77  Fla.  850.  82  South. 
S67;  MlUlnor  ▼.  Thomhlll,  63  Fla.  631,  58 
South.  34;  Sheppard  v.  Crowley,  61  Fla.  735, 
65  South.  841. 

In  the  final  decree  the  conrt  found  in  suo- 
st&nce  that  the  appellant,  the  Commercial 
Bank  of  Ocala,  had  received  certain  moneys 
as  payments  on  the  indebtedness  represented 
by  the  note  which  was  transferred  by  It  to 
the  First  National  Bank  of  Gainesville,  the 
cross-complainant  and  one  of  the  appellees 
here;  that  such  payments  were  received  prior 
to  the  transfer,  but  did  not  appear  as  pay- 
ments or  credits  upon  the  note  as  transfer- 
red and  delivered  to  the  Gainesville  Bank; 
that  the  Gainesville  Bank  had  no  knowledge 
of  such  payments  at  the  time  of  the  receipt  of 
the  note,  but  accepted  and  paid  for  It  the 
amount  for  which  It  waa  originally  given,  less 
certain  credits  spearing  on  the  note,  and 
Judgment  was  awarded  by  the  decree  against 
the  Ocala  Bank  in  favor  of  the  Gainesrllle 
Bank  for  the  aggregate  sum  of  the  amounts 
BO  received  by  the  Ocala  Bank  as  payments 
on  the  note  prior  to  its  transfer. 

The  only  question  deemed  necessary  to  be 
considered  at  this  time  Is  the  contention  that 
appellant  was  simply  the  indorser  of  the  note 
sued  on  by  the  oross-complalnant,  the  Galnes- 
vlUe  Bank,  and  that  under  the  law  a  deficien- 
cy decree  against  the  Indorser  of  the  note 
cannot  be  taken.  Snell  et  aL  y.  Richardson, 
67  Fla.  386,  65  South.  692.  This  contentloa 
cannot  be  upheld.  The  fallacy  in  the  argu- 
ment is  that  it  assumes  a  situation  j^ot  pre- 
sented by  the  record.  In  the  former  (^InicHi 
we  said: 
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"By  the  orlgtnal  suit  it  is  proposed  to  re- 
deem and  pay  to  the  complainant  in  the  cross- 
blO  the  amount  dae  upon  the  note  and  mortgaire 
owned  by  it  which  is  a  superior  lien  to  the  mort- 
gage being  foreclosed,  such  amount  to  be  as- 
certained upon  an  accounting  by  the  maker  of 
such  note  and  mortgage,  the  mortgagee,  who  la 
the  appellant  herein  and  the  present  owner  of 
the  note  and  mortgage,  the  appellee,  all  of 
whom  are  made  defendants  in  such  suit.  The 
legal  effect  of  appellee's  contention  is  to  say 
that  if  the  note  and  mortgage  which  it  owns  is 
to  be  redeemed  and  canceled,  it  [the  appellee] 
should  be  protected  by  the  decree  of  the  court, 
and  that  if  it  should  be  found  upon  the  ac- 
counting prayed  for  in  both  the  original  bill 
and  the  croBS-btU  that  the  appellant  herein,  who 
is  a  defendant  in  the  original  suit  and  against 
whom  an  accounting  is  prayed,  has  received 
moneys  which  were  intended  as  payments  upon 
such  indebtedness,  and  should  have  been  credit- 
ed thereon,  but  were  not  so  credited,  the  ap- 
pellee should  have  a  decree  against  him  for  the 
amount  so  receiTed." 

The  obligation  of  the  appellant  does  not, 
strictly  speoMng,  grow  out  of  its  indorsement 
of  the  note.  It  is  true  that  the  appellee 
Qalneeville  Bank  acquired  the  note  and  the 
mortgage  given  to  secure  the  payment  of  the 
indebtedness  represented  by  it  by  a  transfer 
from  appellant  But  when  the  appellee 
Gainesville  Bank  is  required  by  a  redemption 
of  this  note  and  mortgage  at  the  suit  of  the 
holder  of  a  Junior  mortgage  to  surrender 
them  up  for  cancellation  upon  payment  of 
less  than  appears  due  thereon,  and  less  than 
it  in  good  faith  paid  therefor,  and  it  is  shown 
that  ai^iellant  had  prior  to  the  transfer  re- 
ceived moneys  as  payments  on  the  indebted- 
ness, which  moneys  it  has  no  legal  right  to 
retain,  and  which  other  parties  in  Interest 
who  are  parties  to  the  suit  have  a  right  to 
require  it  to  properly  apply  in  payment  of 
the  indebtedness,  a  judgment  against  it  for 
the  amount  so  received  and  retained  Is  not, 
technically  speaking,  a  deficiency  decree. 

[S]  A  deficiency  decree  is  one  for  the  bal- 
ance of  the  indebtedness  after  applying  the 
proceeds  of  a  sale  of  the  mortgaged  prop- 
erty to  such  indebtedness.  27  Cyc.  1746; 
Jones  on  Mortgages  (7th  Ed.)  {  1709a ;  Bailey 
et  al.  v.  Block  et  al.,  104  Tex.  101,  134  S.  W. 
323;  Patrick  et  al.  v.  National  Bank  of  Ck>m- 
merce,  63  Neb.  200,  88  N.  W.  183.  Nothing 
of  that  kind  is  presented  by  this  record. 


[4]  The  prayer  in  the  cross-bill  fbr  a  defi- 
ciency decree  does  not  change  the  nature  of 
the  transaction,  and  the  word  "deficiency"  as 
there  employed,  being  inapt,  may  l>e  rejected 
as  surplusage. 

[5]  The  obligation  of  appellant  rests  upon 
a  duty  to  account  for  moneys  had  and  re- 
ceived wliich  in  equity  and  good  conscience 
belong  to  another,  and  wbldi  it  has  no  right 
to  retain,  and,  as  was  held  in  the  original 
opinion,  a  court  of  equity,  having  taken  Juris- 
diction of  the  cause  and  all  the  ];>artie8  in  in- 
terest beliig  made  parties  thereto,  it  will  pro- 
ceed with  a  determination  of  all  the  matters 
properly  presented. 

The  decree  will  be  affirmed. 

BROWNE,  O.  J,  and  TAYLOB.  WHIT- 
IflUIJ),  and  ELLIS,  JJ.,  concur. 


SABAL  PALM  LAND  CO.  V.  CHAMBERS 
•t  ai. 

(Supreme  Court  of  Florida.    Jan.  27,  1921.) 

'  Appeal  from  Circuit  Court,  Alachua  County; 
James  T.  Wills,  Judge. 

Suit  between  the  Sabal  Palm  Land  Company 
and  C.  E.  Chambers  and  another.  From  a  de- 
cree for  the  latter,  the  Land  Company  appeals. 
Affirmed. 

Boy  v.  Sellers  and  B.  M.  OUver,  both  of  St. 
Petersburg,  for  appellant. 

Robert  W.  Davis,  of  Oainesville,  for  appel- 
lees. 


PER  CURIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  decree  afore- 
said, and  argument  of  counsel  for  the  respec- 
tive parties,  and  the  record  having  been  seen 
and  inspected,  and  the  court  being  now  ad- 
vised of  its  judgment  to  be  given  in  the  prem- 
ises, it  seems  to  the  court  that  there  is  no  er- 
ror in  the  said  decree.  It  is  therefore  consid- 
ered, ordered,  and  adjudged  by  the  court  that 
the  said  decree  of  the  circuit  court  be,  and  the 
same  is  hereby,  affirmed. 

AU  concur. 
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TURNER  V.  ARMOUR  FERTILIZER 
WORKS. 

(Soprama  Cotut  of  Florida.    Feb.  11,  1921.) 

Brror  to  CSrcait  Conrt,  Oaoeola  Coonty;  0. 
O.  Andrews,  Jadge. 

Action  between  S.  W.  Turner  and  the  Ar- 
mour  Fertilizer  Works.  Judgment  for  the  Fer- 
tilizer Works,  and  Turner  brings  error.  Af- 
firmed. 

Johnston  &  Garrett,  of  Kissimmee,  for  plain- 
tiff in  error. 

Robinson  &  Bridges,  of  Orlando,  for  defend- 
ant in  error. 

PER  CURIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  judgment  afore- 
said, and  briefs  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  Judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is 
no  error  in  the  said  judgment.  It  is  therefore 
considered,  ordered,  and  adjudged  by  the  court 
that  the  said  Judgment  of  the  circuit  conrt  be 
and  the  same  is  hereby  affirmed. 

All  concur. 


STATE  y.  FRAXCISOO  ABANQO  ft  00.  317 

(tTBo.) 

A.  B.  McMulIen  and  0.  Edmund  Worth,  both 
of  Tampa,  for  plaintiffs  in  error. 


HOOD  et  at.  v.  CONVERSE  BRIDGE  A 
STEEL  CO. 

(Supreme  Court  of  Florida.    Feb.  11,  1921.) 

Error'to  Circuit  Court,  Pinellas  County;  O. 
K.  Reaves,  Judge. 

Action  between  B.  B.  Hood  and  another,  co- 
partners doing  business  as  the  Hood  &  John- 
son Construction  Company,  and  the  Converse 
Bridge  &  Steel  Company,  Judgment  for  the 
latter,  and  the  former  bring  error.    Affirmed. 


PER  CURIAM.  This  cause  having  been 
heretofore  submitted  to  the  conrt  upon  the 
transcript  of  the  record  of  the  judgment  afore- 
said, and  briefs  and  argument  of  counsel  for 
the  plaintiffs  in  error,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  Judgment  to  be  given  in  tb* 
premises,  it  seems  to  the  court  that  there  h 
no  error  in  the  said  Judgment.  It  is  therefor* 
considered,  ordered,  and  adjudged  by  the  court 
that  the  said  Judgment  of  the  circuit  court  be 
and  the   same  is  hereby   affirmed. 

All  concur. 


STATE  ex  rel.  8WEARIN0EN,  Atty.  Qsii.,  V. 
FRANCISCO  ARANGO  &  CO.,  st  al. 

(Snpreme  Court  of  Florida.    Feb.  11,  1921.) 

Error  to  Circuit  Court,  Hillsborough  County; 
F.  M.  Robles,  Judge. 

Proceeding  by  the  State,  on  the  relation  of 
Van  C.  Swearingen,  Attorney  Qeneral,  against 
Francisco  Arango  ft  Co.  and  others.  Judg- 
ment for  defendants,  and  the  relator  brings 
error.    Affirmed. 

Van  O.  Swearingen,  Atty.  Oen.,  and  D.  0. 
McMullen,  of  Tampa,  for  plaintiff  in  error. 

PER  CURIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  Judgment  afore- 
said, and  briefs  and  argument  of  counsel  for  the 
plaintiff  in  error,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now 
advised  of  its  judgment  to  be  given  in  the  prem- 
ises, it  seems  to  the  court  that  there  is  no 
error  in  the  said  Judgment.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  conrt 
that  the  said  judgment  of  the  drcnit  conrt  be, 
and  the  same  Is  hereby,  affirmed. 

AH  eoncnr. 
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CARVER  V.  CARVER. 

{Supreme  Oonrt  of  Florida.     Feb.  11,  1921.) 

Appeal  from  Court  of  Record,  Escambia 
Gountr:    0.  M.  Jones,  Judge. 

Proceeding  between  Exie  Carrer  and  W.  J. 
Carver.  Decree  for  the  latter,  and  the  former 
appeals.    Affirmed. 

S.  K.  Ofllis,  of  De  Funiak  Springs,  for  appel- 
lant. 
D.  W.  Berry,  of  Pensacola,  for  appellee. 

PEB  CURIAM.  This  cause  having  bees 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  decree  afore- 
said, and  briefs  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  in 
the  premises,  it  seems  to  the  court  that  there 
is  no  error  in  the  said  decree.  It  is  therefore 
considered,  ordered,  and  adjudged  that  the  said 
decree  of  the  court  of  record  b«,  and  the  same 
is  hereby,  affirmed. 

All  concur. 


AN8KE  V.  ST.  JOHNS  RIVER  SHIP- 
YARD CO. 

(Supreme  Ooprt  of  Florida.     Feb.  14,  1921.) 

Error  to  Oircnit  Court,  Duval  Countj; 
Oeorge  Couper  Oibbs,  Judge. 

Action  between  A.  E.  Anske  and  the  St. 
Johns  River  Shipyard  Company.  Judgment  for 
the  Shipyard  Company,  and  Anske  brings  er- 
ror.   Affirmed. 

Le  Sueur  Oaulden  and  Ion  L.  Farria,  both  of 
Jackaonville,  for  plaintiff  in  error. 

Reynolds  &  Rogers,  of  Jacksonville,  for  de- 
fendant in  error. 


PER  CURIAM.  Thla  cause  ha^ng  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  judgment  afore- 
said, and  briefs  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  in 
the  premises,  it  seems  to  the  court  that  there 
ia  no  error  in  the  said  judgment.  It  is  there- 
fore considered,  ordered,  and  adjudged  by  the 
Court  that  the  said  judgment  of  the  circuit 
court  be,  and  the  same  is  hereby,  affirmed. 

All  concur. 


SOVEREIGN   CAIMP  W.   0.  W.  V.   DAVIS. 

(Supreme  Court  of  Florida.     Feb.  11,  1921.) 

Error  to  (Circuit  Ck>urt,  Jackson  (bounty;  D. 
J.  Jones,  Judge. 

Action  between  the  Sovereign  Camp  of  the 
Woodmen  of  the  World  and  Amanda  N.  Davis. 
Judgment  for  Davis,  and  the  Sovereign  Camp 
brings  error.    Affirmed. 

Daniel  Campbell  &  Son,  of  De  Funiak 
Springs,  and  John  M.  C!alhoun,  of  Marianna,  for 
plaintiff  in  error. 

W.  E.  B.  Smith,  of  lilariaima,  for  defendant 
in  error. 


PER  (3URIAM.  Thia  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  judgment  afore- 
said, and  briefs  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  l>eing 
now  advised  of  its  judgment  to  l>e  given  in 
the  premises,  it  seems  to  the  court  that  there 
is  no  error  in  the  said  judgment.  It  is  there- 
fore considered,  ordered,  and  adjudged  by  the 
court  that  the  said  judgment  of  the  drcnit 
court  be,  and  the  same  !•  hereby,  affirmed. 

AU  concur. 
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CODY  V.  QOODE.  CiMk  of  CIrealt  Conrt,  at  al. 

(Snprem*  Conrt  of  Florida.    Feb.  11,  1921.) 

Appeal  from  Orenit  Court,  St.  Johns  Coon- 
tj;   George  Cooper  Oibba,  Jodge. 

Proceediofc  between  J.  A.  Cody  and  O.  P. 
Ooode,  aa  Clerk  of  the  Clrcnit  Court  in  and 
for  St.  Johns  County,  and  others.  From  an 
order  in  favor  of  the  latter,  the  former  ap- 
peals.   Affirmed. 

Cocfarell  ft  Cochrell,  of  Jacksonyflla,  for  ap- 
pellant. 

George  W.  Baasett,  Jr.,  of  St  Augustine, 
for  appellees. 

FEB  CUBIAIC  This  eanse  haying  been 
heretofore  submitted  to  the  conrt  upon  the 
transcript  of  the  record  of  the  order  afore- 
aaid  and  briefs  and  argument  of  counsel  for 
the  respectiTC  parties,  and  the  record  having 
been  aeen  and  inspected,  and  the  conrt  being 
now  advised  of  its  judgment  to  be  given  in 
the  premises,  it  seems  to  the  court  that  there 
is  no  error  in  the  said  order.  It  is  therefore 
considered,  ordered,  and  adjudged  by  the  court 
that  the  said  order  of  the  drcoit  court  be,  and 
the  same  is  herelv,  affirmed. 

An  concur. 


SAMPLE  V.  BANNON  ft  al. 

(Supreme  Court  of  Florida.     Feb.  10,  192L) 

Appeal  from  Circuit  Court,  Folk  County; 
John  8.  Edwards,  Judge. 

Proceedings  between  J.  W.  Sample  and  Pat- 
rick Bannon  and  another.  From  an  order  in 
favor  of  the  latter,  the  former  appeala.  Af- 
firmed. 

R.  B.  Huffaker,  of  Bartow,  for  appellant. 
D.  O.  Rogers,  of  Lakeland,  for  appellees. 

PBB  CURIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  order  aforesaid 
and  briefs  and  argument  of  counsel  for  the  re- 
spective parties,  and  the  record  having  been 
aeen  and  inspected,  and  the  court  being  now 
advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  ia 
no  error  in  the  said  order.  It  is  therefore  con- 
eidered,  ordered,  and  adjudged  by  the  conrt 
that  the  aaid  order  of  the  circuit  conrt  be,  and 
tb«  same  ia  hereby,  affirmed. 

AH  concur. 


CUMMING8  V.  SOUTHERN  EXPRESS  CO. 

(Supreme  Conrt  of  Florida.  Feb.  6,  1921.) 

r 

Error  to  Circuit  Court,  Putnam  County; 
James  T.  T^lls,  Judge. 

Proceeding  between  H.  S.  CTummings  and  the 
Southern  Express  C/ompany.  Judgment  for  the 
latter,  and  the  former  brings  error.    Affirmed. 

Hllbum  A  Merryday,  of  Palatka,  for  plaintiff 
in  error. 

Kay,  Adams  ft  Ragland,  of  JackaonviQe,  for 
defendant  in  error. 

PER  CURIAM.  This  canse  having  been 
heretofore  anbmitted  to  the  conrt  upon  the 
transcript  of  the  record  of  the  judgment  afore- 
said, and  argument  of  counsel  for  the  respec- 
tive parties,  and  the  record  having  been  seen 
and  inspected,  and  the  conrt  being  now  ad- 
vised of  its  judgment  to  be  given  in  the  prem- 
ises, it  seems  to  the  court  that  there  is  no  er- 
ror in  the  said  judgment.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  the  said  judgment  of  the  circuit  conrt  be, 
and  the  same  ia  hereby,  affirmed. 

An  concur. 


HODGES  at  al.  v.  SWEARINGEN  at  al. 

(Supreme  Conrt  of  Florida.    Feb.  1,  1921.) 

Appeal  from  Circuit  Court,  Duval  County; 
George  Conper  Gibbs,  Judge. 

Proceeding  between  George  Hodges  and  oth- 
ers and  Van  C.  Swearingen  and  others.  De- 
cree for  the  latter,  and  the  former  appeaL  Af- 
firmed. 

Barton  Barrs  and  Thomas  B.  Adams,  both  of 
Jacksonville,  for  appellants. 

Aztell  ft  Rinehart  and  Wm.  C.  Gnthrie,  both 
of  Jacksonville,  for  appeUeea. 

PER  CURIAM.  This  cause  having  been 
heretofore  submitted  to  the  conrt  upon  the 
transcript  of  the  record  of  the  decree  afore- 
said, and  argnment  of  counsel  for  the  respec- 
tive parties,  and  the  record  having  been  seen 
and  inspected,  and  the  conrt  being  now  advised 
of  its  judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in 
the  said  decree.  It  is  therefore  considered,  or- 
dered, and  adjndged  by  the  court  that  the  said 
decree  of  the  circuit  court  be,  and  the  same  ia 
hereby,  affirmed. 

All  concur. 
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BRYANT  V.  DEEN  et  aL 

(Supreme  Court  of  Florida.     Feb.  4,  1^.) 

Brror  to  (Srcnit  Conrt,  Polk  Coonty;  B.  B. 
Enffaker,  Referee. 

Four  actions  between  James  W.  Bryant, 
Claire  Henley  as  surviving  partner,  David  B. 
Dickson,  and  William  D.  Edwards,  on  the  one 
side,  against  Colnmbas  W.  Deen  and  others 
on  the  other  side.  Judgment  for  the  latter 
in  each  case,  and  the  former  bring  error.  Af- 
firmed. 

Don  C.  McMnllen,  for  plaintiffs  in  error. 
Kelsey  Blanton  and  Wilson  &  Sweaiingen, 
for  defendant  in  error. 

PER  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  judgment  afore- 
said and  briefs  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the-  court  being 
now  advised  of  its  Judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is 
no  error  in  the  said  judgment  It  is  therefore 
considered,  ordered,  and  adjudged  by  the  court 
that  the  said  judgment  of  the  circuit  court  be, 
and  tile  same  is  hereby,  affirmed. 

All  concur. 


MoRAE  et  al.  v.  CHARLOTTE  HARBOR  & 
N.  RY.  CO. 

(Sapreme  Oovrt  of  Florida.    Feb.  3, 1921.) 

Appeal  from  Circuit  Court,  De  Soto  Coun- 
ty;   George  W.  Whitebnrst,  Judge. 

Suit  between  O.  B.  McRae  and  others,  con- 
stituting the  Board  of  County  Commissioners 
for  De  Soto  County,  and  others,  and  the  Char- 
lotte Harbor  &  Northern  Railway  Company. 
Decree  for  the  Railway  Company,  and  the  oth- 
er parties  appeal.    Affirmed. 

Cooper,  Cooper  &  Osborne  and  Biartin  H. 
Long,  all  of  Jacksonville,  and  John  W.  Burton 
and  Brown  &  Jones,  all  of  Arcadia,  for  appel- 
lants. 


McKay  &  Withers,  of  Tampa,  and  TreadweO 
&  Treadwell,  of  Arcadia,  for  appellee. 

PER  CURIAM.  This  cause  having  been 
heretofore  snbmitted  to  the  conrt  upon  the 
transcript  of  the  record  of  the  decree  afore- 
said, and  argument  of  counsel  for  the  respee- 
tive  parties,  and  the  record  having  been  seen 
and  inspi'oted,  and  the  court  being  now  advised 
of  its  judgment  to  be  given  in  the  premises, 
it  seems  to  the  court  that  there  is  no  error  in 
the  said  decree.  It  is  therefore  considered,  or- 
dered, and  adjudged  by  the  court  that  the  said 
decree  of  the  circuit  court  be,  and  the  same  is 
hereby,  affirmed. 

All  concur. 


BRACKETT  v.  BARNARD. 

SAME  V.  BUILTA  at  ax. 

SAME  V.  BARNARD  et  ax. 

(Supreme  Court  of  Florida.     Feb.  11,  1921.) 

Error  to  Circuit  Court,  Pain  Beach  County; 
E.  B.  Donnell,  Judge. 

Three  actions,  between  C.  S.  Brackett  on  the 
one  side  and  William  Gibh  Barnard,  by  next 
friend,  L.  P.  BuUU  and  wife,  and  B.  H.  Barn- 
ard and  wife,  on  the  other  side.  Judgment  for 
the  latter  in  each  ease,  and  the  former  brings 
error.    Affirmed. 

M.  D.  Carmichael,  of  West  Palm  Beach,  and 
A.  J.  Rose,  of  Miami,  for  plaintiff  in  error. 

H.  I/.  Bussey,  of  Weat  Palm  Beach,  tar  de- 
fendants in  error. 


PER  CURIAM.  These  eansea  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  judgments  afore- 
said, and  briefs  and  argument  of  counsel  for  the 
respective  parties,  and  the  records  having  been 
seen  and  inspected,  and  the  conrt  being  now 
advised  of  its  judgments  to  be  given  in  the 
premiaes,  it  seems  to  the  conrt  that  there  is 
no  error  in  the  said  judgments.  It  is  there- 
fore considered,  ordered,  and  adjudged  by  the 
court  that  the  said  judgments  of  the  circuit 
court  be,  and  th«  same  are  hereby,  affirmed. 

An( 
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Ala.)  COKER  V. 

<«7 
(206  Ala.  tM) 

COKER  et  al.  V.  HUGHES  et  al.    (3  DIv.  448.) 

(Sapreme  Court  of  Alabama.    Nov.  18,  1920. 
Rehearing  Denied  Feb.  12,  1921.) 

I.  Exceptions,  bill  of  <8=s>32(2)— Trial  Judge 
may  settle  bill,  though  elrouit  was  changed. 

Where,  after  trial,  but  before  settling  of 
the  bill  of  ezceptiona,  the  county  in  which  trial 
was  had  was  taken  out  of  the  Second  drcnit 
and  placed  in  the  Twenty-First  circuit,  the 
judge  of  the  Second  circuit,  who  presided,  is 
entitled  to  settle  the  bUl  of  exceptions,  for  his 
term  bad  not  expired  by  operation  of  law,  with- 
in Act  Sept.  26,  1916  (Acts  1915,  p.  816) ;  the 
power  to  settle  and  authenticate  bills  of  ex- 
ceptions being  conferred  on  the  judge  who  pre- 
sided at  trial,  and  not  the  court  within  which 
trial  was  had. 

Z  Ejectment  (3=> 1 5(1)— Where  parties  assert 
title  from  common  source,  they  are  estopped 
to  Impeach  It. 

Where  the  parties  asserted  title  from  a 
common  source,  they  are  estopped  to  Impeach 
such  title. 

3.  Deeds  <S=>97— In  case  of  conflict,  granting 
olause  prevails  over  the  habendum  clause. 

In  case  of  conflict  between  them,  the  grant- 
ing clause  will  prevail  over  the  habendum 
clause.- 

4.  Trusts  9=>30— Where  new  beneficiaries  may 
o<>:ae  Into  being,  the  trust  will  not  be  exe- 
oated. 

Where  land  was  conveyed  in  trust  to  a 
married  woman  for  life,  then  to  the  heirs  of 
her  body,  the  trust  during  the  period  of  the 
marriage,  while  new  heirs  might  come  into 
being,  was  not  executed  by  Code  1852,  {  130<i, 
declaring  that  no  use  or  tmet  can  be  declared 
of  any  land  for  the  mere  benefit  of  third  per- 
sons, and  all  assurances  declaring  any  such 
nse  or  trust  must  be  taken  to  vest  legal  title 
in  the  person  for  whom  the  same  is  declared, 
for  until  termination  of  the  life  estate  the  trust 
was  not  a  mere  passive  or  inactive  one. 

5.  Trusts  «=3l02(l),  203— Conveyances  by 
trustees  held  binding  on  him,  and  to  bring 
Into  existence  a  oonstruotlve  trust. 

Where  a  trustee  of  a  trust,  not  executed 
by  Code  1862,  8  1306,  conveyed  the  legal  title, 
mach  conveyances  were  binding  on  him,  car- 
rying the  legal  title,  although  the  grantees  took 
it  subject  to  a  constructive  trust  in  favor  of 
the  benefidaries. 

6.  Ejectment  ^=>\3 — In  ejectment,  legal  title 
and  not  equitable  Intereet  prevails. 

In  ejectment,  the  legal  title  and  not  the 
eqoitable  interest  will  prevail,  although  the 
bolder  of  the  legal  title  may  have  taken  it  sub- 
ject to  a  constructive  trust  in  favor  of  the 
equitable  owners. 

Appeal    from     Circuit    Court,     Conecuh 
County;  A.  B.  Oamble,  Judge. 

KJectment  by  Sam  W.  Coker  and  otIierB 
against  3.  A.  Hughes,  aa  tenant,  and  Irene 


HUGHES  821 

80.) 

Talliaferro,  as  landlord.    Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

Hunter  H.  McCleUand,  of  Mobile,  for  appel- 
lants. 

Stelner,  Oram  ft  Weil,  of  Montgomery, 
Hamilton  ft  Page,  of  Evergreen,  D.  M.  Pow- 
ell, of  Greenville,  and  Barnett,  Bugg  ft  Lee, 
of  Monroevllle,  for  appellees. 

MoCLELIiAN,  J.  Ejectment,  institnted  by 
appellants  against  appellee,  tenant  under 
Mrs.  Irene  Talliaferro,  to  recover  business 
property  in  the  town  of  Evergreen.  The 
general  affirmative  charge  was  given  for  de- 
fendants, appellees,  and  nonsuit  was  there- 
upon suffered  by  plaintiffs. 

[1]  The  case  was  tried  by  the  judge  of  the 
Second  judicial  circuit  After  the  trial,  and 
before  the  bill  of  exceptions  was  signed  by 
the  judge  who  presided  at  the  trial,  the  Leg- 
islature took  Conecuh  county  (the  place  of 
trial)  out  of  the  Second  circuit  andf  constitut- 
ed it  a  part  of  the  Twenty-First  circuit 
There  is  a  motion  by  appellees  to  strike  the 
bill  of  exceptions,  on  the  ground  that  the 
Judge  of  the  Second  circuit  was  thereafter 
without  power  or  authority  to  efficiently 
settle  and  sign  the  bill  of  exceptions ;  the  ar- 
gument being  that,  within  the  purview  of  the 
amendatory  act  approved  September  25,  1916 
(Gen.  Acts,  p.  S16),  this  judge's  term  had  ex- 
pired by  operation  of  law,  because  of  the 
change  .of  C!onecuh  county  from  the  Second 
to  the  Twenty-First  circuit.  The  theory  of 
the  motion  is  Ill-founded.  The  power  to 
settle  and  authenticate  bills  of  exceptions  is 
conferred  on  the  judge  who  presided  at  the 
trial,  not  on  the  court  in  which  the  trial  was 
had.  The  judge  who  presided  at  the  trial  Is 
still  a  circuit  judge.  His  term  of  office  has 
not  expired  by  operation  of  law,  as  was  the 
case  with  respect  to  the  judge  whose  status 
was  considered  by  the  (>>urt  of  Appeals  in 
Tbacker  v.  Selma,  16  Ala.  App.  345,  77  South. 
939.    The  motion  to  strike  Is  overruled. 

[2]  Since  both  parties  to  this  cause  trace 
their  asserted  titles  to  the  lot  in  question  to 
a  common  source,  each  of  them  is  estopped 
to  impeach  that  title.  Pendley  v.  Madison, 
83  Ala.  484,  3  South.  618,  among  many 
others.  There  was,  hence,  no  obligation  on 
the  plaintiffs  to  show  that  title  to  the  lot  had 
passed  out  of  the  government. 

[3,4]  In  1866  the  lot  In  litigation  was 
owned  by  the  Lymans.  For  a  recited  valu- 
able consideration  paid  by  Isaac  G.  Smith, 
trustee,  they  (1865)  conveyed  it  to  Isaac  G. 
Smith  in  trust,  as  appears  from  the  deed  to 
be  now  reproduced,  in  material  parts  as  fol 
lows: 

"  •  •  •  Hereby  sell,  convey,  grant  and  de- 
liver unto  the  said  Smith,  in  trust  for  said 
Epsie  A.  Coker,  for  the  period  of  her  natural 
life,  and  then  to  the  heirs  of  her  body,  the 
certain  issue  of  her  marriage  with  the  said 
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Thomai  H.  Ooker,  to  her  and  their  sole  and 
separate  nse,  benefit,  and  behoof  forever,  the 
following  messuage  or  tract  or  parcel  of  land, 
*  *  *  together  with  all  the  appurtenances 
thereunto  belonging  or  in  anywise  appertaining, 
to  have  and  to  hold  the  aforegranted  premises 
unto  the  said  Smith,  in  trust  as  aforesaid,  for 
the  sole  and  separate  use,  benefit,  and  behoof 
of  the  said  Bpsie  A.  Coker,  and  the  heirs  of 
her  body  by  said  T.  H.  Coker  in  fee  simple. 
And  we,  the  said  Pins  O.  Lyman  and  his,  wife, 
C.  V.  Iiyman,  do  hereby  covenant  and  agree 
with  the  said  Isaac  O.  Smith,  trustee  as  afore- 
said, that  we  are  lawfully  seized  in  fee  of  the 
aforegranted  premises,  that  they  are  free  from 
an  incumbrances,  and  that  we  have  a  good  right 
to  sell  and  convey  the  same  to  the  said  Smith 
in  trust  as  aforesaid,  and  that  we  will  warrant 
and  defend  the  same  unto  the  said  Smith,  as 
trustee  as  aforesaid,  as  well  as  any  one  claim- 
ing under  and  through  him  against  the  lawful 
demands  of  all  persons  wtiatever." 

Epsie  A.  Ooker  died  In  1912.  Thomas  H. 
Coker,  her  husband,  died  8  or  4  years  before 
his  wife.  This  action  was  Instituted  In  1918. 
The  plaintiffs  are  diildren  of  E^ie  A.  Coker 
and  her  husband,  T.  H.  Ooker.  Mrs.  Tallla- 
ferro,  a  defendant  appellee,  claims  through 
mesne  conveyances  running  back  over  40 
years  to  mortgages  executed  by  the  trustee, 
Isaac  O.  Smith,  and  Epele  A.  and  T.  H.  Cok- 
er, to  Stallworth  and  others,  and  foreclosed 
under  the  power  In  1868. 

Unless  defeated  In  Its  effect  by  the  provi- 
sions of  section  1306  of  the  Code  of  1852 
(section  '3408  of  the  Code  of  1907),  reproduc- 
ed below,  this  deed  from  the  Lymana  to 
Smith,  trustee,  Invested  the  trustee  with  the 
fee  to  the  property  therein  deacrlbed;  those 
described  as  benefldarles  of  the  trust  Includ- 
ing any  children  bom  of  the  then  existing 
and  long  continuing  matrimonial  status  of 
Epsie  A.  and  Thomas  H.  Coker.  Until  th^r 
wedlodi  was  dissolved,  contemplated  bene- 
ficiaries of  the  trust — In  addition  to  those 
present  when  the  trust  was  created  in  1865 — 
could  have  been  born  to  receive  the  benefit 
thereof.  Section  1306  of  the  Code  of  1852 
read: 

"Sec.  1306.  No  use,  trust,  or  confidence  can 
be  declared  of  any  land,  or  of  any  charge  upon 
the  same,  for  the  mere  benefit  of  third  persons; 
and  all  assurances  declaring  any  such  use, 
trust,  or  confidence,  must  be  held  and  taken  to 
vest  the  legal  estate  in  the  person,  or  persons, 
for  whom  the  same  is  declared,  and  no  estate, 
or  interest  can  vest  thereby  in  any  trustee." 

Following  what  was  found  to  be  the  neces- 
sary ImpUcatloa  fr<»n  the  observation  made 
in  McBrayer  v.  Oariker,  64  Ala.  60,  It  was  de- 
cided in  Edwards  v.  Edwards,  142  Ala.  267, 
273,  274,  39  South.  82  (its  dedaration  being 
approvingly  repeated  In  Kldd  v.  Cruse,  200 
Ala.  293,  29S,  76  South.  69),  that  the  reposlt 
of  the  title  In  the  trustee  during  a  period 
pending  which  any  of  the  contemplated  bene- 
ficiaries of  the  trust  may  come  Into  being. 


distinguishes  such  a  trust  from  a  "naked, 
dry,  or  poaelve  trust,"  upon  which  character 
of  trust  the  statute  visits  Its  effect  to  pass 
the  title  In  fee  reposed  In  the  passive  trustee 
to  the  cestui  que  trust.  Gindrat  v.  West 
Ry.  of  Ala.,  96  Ala.  162,  166,  166,  11  South. 
372,  19  L.  R.  A.  839,  and  cases  there  cit- 
ed. 

The  application  of  this  long-establltOied 
principle  to  the  deed  of  the  Lymans  to 
Smith,  trustee,  requires  the  conclusion  that 
the  instrument  creating  the  trust  and  defin- 
ing its  beneficiaries  was  not  subject  to  the 
transmlsslve  effect  of  sectl<m  1306  of  the 
Code  of  1852  (Code  1907,  f  3408) ;  this  trus- 
tee. Independent  of  any  other  considerations, 
being  Inescapably  charged  with  the  duty  to 
remain  the  repository  of  the  legal  title  until 
It  was  finally  determinable,  upcm  the  dissolu- 
tion of  the  wedlock  of  the  Cokers,  who  were 
the  beneficiaries  of  the  trust  unmistakably 
created  by  the  Instrammt — the  granting 
clause  prevailing  over  the  habendum  In  cases 
of  conflict  tietween  them.  Porter  v.  Hender- 
son, 203  Ala.  312,  82  South.  668,  871. 

[S]  It  results  that  the  instruments  of  con- 
veyance by  this  trustee,  conveying  the  legal 
title  to  the  property,  -were  breaches  of  the 
trust  binding  him  in  the  premises,  and  that 
thereafter  the  holders  of  the  legal  title  thus 
conveyed  were  subject  to  the  equitable  prin- 
ciples consequent  upon  the  coming  into  ex- 
istence of  a  constructive  trust,  as  distin- 
guished from  the  express  trust  that  the 
breach  by  the  trustee  had  terminated. 
Smith  V.  Dallas  Compress  Co.,  195  Ala.  534. 
638,  539,  70  South.  662,  citing  many  earlier 
statements  of  the  doctrine. 

[I]  Since  In  this  action  at  law  the  legal 
title  was  due  to  prevail,  the  court  below  did 
not  err  In  giving  the  general  affirmative 
charge  requested  tot  the  defendants. 

Affirmed. 

ANDERSON,  a  X,  and  SOMERVILLB 
and  THOMAS,  JJ,  concur. 

On  Rehearing. 

McOLELIiAN,  J.  The  argument  and  an- 
thorltles  cited  In  support  of  the  application 
for  rehearing  have  been  accorded  careful 
consideration.  The  court  is  not  convinced 
that  error  affects  Its  Judgment  of  affirmance  ; 
that  the  stated  doctrine  of  MCBrayer  t. 
Carlker,  64  Ala.  50 — as  amplified  and  reaf- 
firmed In  Edwards  v.  Edwards,  142  Ala.  267, 
273,  274,  39  SoOth.  82—18  unsound  or  Inap- 
plicable to  the  case  now  under  conslOeratlon. 
The  stated  doctrine  of  the  McBrayer  and 
Edwards  Cases,  supra,  is  that  recently  appli- 
ed— though  to  somewhat  different  terms  In 
the  wlU— in  Bibb  v.  Bibb,  86  South.  376. 

It  is  evident  that  in  Kldd  v.  Cruse,  supra, 
this  court  did  not  intend  to  qualify  or  to  re- 
pudiate the  stated  doctrine  of  the  McBrayer 
and  Edwards  Cases,  the  latter  being  appxov- 
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Ingly  quoted,  in  the  presently  pertinent  par- 
ticular, in  the  Kldd-Cruse  appeal,  200  Ala. 
293,  295,  76  South,  69.  The  construction 
given  the  Eldd  irill  and  deed  of  trust  was 
that  they  "merely  conferred  a  power  or  im- 
poBed  a  trust  to  convey,  as  directed  in  the 
will  and  In  a  former  deed  of  trust  referred 
to  and  made  a  part  of  the  will."  200  Ala. 
295,  76  South.  61.  Under  the  construction  of 
both  the  instruments  executed  by  Kidd  the 
conclusion  was  In  strict  accord  with  the  de- 
sign and  effect.  In  proper  cases,  of  Code  1907, 
S  3408  (secUon  1306  of  the  Code  of  1852). 
Not  so  with  the  deed  quoted  in  the  original 
opinion  ante.  In  this  deed  the  trustee  was 
made  the  repository  of  the  legal  title  until  it 
could  be  determined  what  children  would  be 
bom  of  the  wedlock  of  Sipsle  A.  and  Thomas 
H.  Coker.  To  permit  the  statute  (section 
3408  [section  1306  of  the  Code  of  1852])  to 
work  the  transmission,  at  once,  of  the  title 
(remainder)  to  the  beneficiaries  then  in  esse 
would  have  subverted  tlie  deed's  manifest 
intent;  would  have  immediately  Invested 
them  with  a  title  that  the  trust  contem- 
plated should  abide  in  the  trustee  until 
It  could  be  determined  what  children  would 
be  bom  to  the  Cokers.  It  is  not  reason- 
able to  suppose  that  the  statute  (section 
3408  [section  1306,  Ciode  1852])  contem- 
plated the  complete  execution  of  the  trust 
that  only  the  undefined  future  could  disclose 
who  Should  be  all  its  benefldarieSL  The 
text  of  section  620  of  2  Perry  on  Trusts 
does  n(^  conclude  to  a  different  effect,  when 
it  is  borne  in  mind  that  until  the  wedlock  of 
the  Cokers  terminated  it  could  not  be  ascer- 
tained or  determined  who  were  the  benefl- 
ciaries  of  the  class  made  cestuis  que  trust. 
The  application  for  rehearing  is  denied. 

ANDERSON,  C.  J.,  and  SOMERVILLB  and 
THOMAS,  JJ,,  concur. 


(205  Ala.  943) 

RICH  et  al.  V.  BREWER.     (3  DIv.  496.) 

(Supreme  Court  of  Alabama.    Jan.  20,  1921. 
Rehearing  Denied  Feb.  12,  1921.) 

V«*ae  «=>I7 — Question  of  venue  does  not  go 
to  the  merits,  and  must  be  raised  by  plea 
aid  sot  by  Instruotion  to  Jury. 
In  view  of  Code  1907,  }§  6110,  2504,  in 
action  in  M.  county  for  wrongful  death  against 
R.,  R.,  J.,  and  V.,  it  was  error  to  give  in- 
strnctions  that  if  neither  U.  nor  B.  are  liable  the 
iary  could  not  find  a  verdict  against  V.,  that 
if  there  was  no  conspiracy  or  agreement  among 
defendants  to  Un  plaintifrs  intestate  a  verdict 
conld  not  be  found  against  V.,  and  that  if 
v.  resided  in  Ii.  county,  and  so  resided  when 
suit  was  commenced,  and  the  killing  occurred 
In  L.  connty,  and  neither  R.  nor  B.  was  lia- 
ble therefor,  then  a  verdict  could  not  be  found 
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against  V.;  for  the  question  of  venue  is  a  de- 
fense in  abatement  and  not  in  bar  of  the  ac- 
tion, and  is  not  available  by  charges  unless 
specially  pleaded,  and  then  the  verdict  gbouid 
respond  to  such  plea  and  not  to  the  merits  of 
the  case. 

Appeal  from  Circuit  Court,  Montgomery 
County;  Leon  McCord,  Judge. 

Action  by  Maude  W.  Brewer,  as  adminis- 
tratrix of  the  estate  of  Willis  Brewer,  de- 
ceased, against  A.  D.  Rich  and  others  for 
damages  fbr  the  death  of  her  husband. 
There  was  Judgment  for  the  defendants 
which  on  motion  of  the  plaintiff  was  set  aside 
and  new  trial  granted,  from  wMch  order  de- 
fendants appealed.     AflSrmed. 

The  action  was  for  the  wrongful  death  of 
Willis  Brewer  by  wrongfully  shooting  him 
with  a  gun.  The  defendants  were  A.  D.  Rich, 
Joe  Baltzer,  Jack  James,  and  Charley  Var- 
ner.  Vamer  interposed  a  plea  to  the- juris- 
diction, setting  up  that  he  was  a  resident  of 
Lowndes  county  and  that  the  killing  took 
place  in  Lowndes  county.  The  fbllowing 
charges  were  given  for  the  defendants  on  the 
original  trial  of  the  case: 

(1)  If  the  jury  find  from  the  evidence  in 
this  cage  that  neither  of  the  defendants  Rich 
and  Baltzer  are  liable  to  the  plaintiff,  then 
they  cannot  find  a  verdict  against  said  Vamer. 

(2)  If  the  jury  believe  from  the  evidence  in 
this  case  that  there  was  no  conqiiracy  or  agree- 
ment among  the  defendants  to  kill  Brewer,  then 
the  jury  cannot  find  a  verdict  against  Vamer. 

(12)  If  the  jury  believe  from  the  evidence 
that  the  defendant  Vamer  resides  in  Lowndes 
county,  Ala.,  and  so  resided  when  this  suit 
was  commenced,  and  that  said  Brewer  was  kill- 
ed in  said  Lowndes  connty,  and  that  neither 
the  defendant  Rich  nor  defendant  Baltzer  is 
liable  to  plaintiif,  then  they  cannot  find  a  ver- 
dict against  the  defendant  Vamer. 

G.  P.  Mclntyre  and  BaU  &  Bei^with,  all 

of  Montgomery,  for  appellants. 

W.  A.  Gunter,  W.  P.  McOaugh,  and  Lud- 
low Elmore,  all  of  Montgomery,  for  appd- 
lea 

ANDERSON,  0.  J.  This  action  was  for 
die  wrongful  killing  of  the  plaintlfTs  intes- 
tate, which  occurred  in  Lowndes  county, 
against  several  defendants,  and  could  have 
been  properly  brought  in  said  Lowndes  coun- 
ty or  any  other  county  In  the  state  where  ei- 
ther of  said  defendants  had  a  permanent 
residence.  Section  6110  of  the  Code  of  1907. 
The  trial  court  in  the  case  at  bar,  by  giving, 
at  the  request  of  the  defendants,  charges 
(which  we  number)  1,  2,  and  12,  seems  to 
have  proceeded  upon  the  theory  that  plain- 
tiff could  not  recover  against  defendant  Var- 
ner,  who  resided  In  Lowndes  county,  if  his 
codefendants,  or  one  of  them,  who  resided 
in  Montgomery  county,  were  in  no  wise  liable 
or  responsible  for  the  wrongful  death  of  the 
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intestate.  The  qnestlon  of  venue  is  a  de- 
fense In  abatement  and  not  in  bar  of  the 
action,  and  Is  not  available  by  cbarges  unless 
specially  pleaded,  and  then  the  verdict  should 
respond  to  such  a  plea  and  not  to  the  merits 
of  the  case.  The  trial  court,  having  erro- 
neously given  the  foregoing  charges,  properly 
granted  the  motion  for  a  new  trial. 

It  Is  suggested  In  the  brief  of  counsel  for 
appellant  that  Varner  Interposed  special 
pleas  as  to  the  venue  of  the  action  against 
him  and  to  which  the  court  erroneously  sus- 
tained a  demurrer,  and  he  could  therefore 
only  raise  the  question  by  Charges.  In  the 
first  place,  if  the  court  erred  in  holding  these 
pleas  bad,  we  do  not  justify  the  giving  of 
these  charges  as  a  substitute  for  said  pleas, 
and  In  probably  producing  a  verdict  for  Var- 
ner on  the  merits,  simply  because  his  code- 
fendants  may  not  have  been  liable  under  the 
evidence,  and  notwithstanding  he  (Varner) 
may  have  been  guilty  of  the  wrongful  act 
Moreover,  we  are  not  prepared  to  say  that 
the  pleas  of  Varner  as  to  venue  were  open 
to  him  so  long  as  the  Montgomery  county 
defendants,  or  any  one  of  them,  remained  In 
the  case.  Eagle  Iron  Works  v.  Baugh,  147 
Ala.  613,  41  South.  663.  Section  6110  of  the 
Code  was  so  construed  as  section  4205  of  the 
Code  of  1896  and  was  brought  forward  to  the 
present  Code  without  change.  Section  2504 
of  the  Code  of  1907  authorizes  a  recovery 
against  one  or  more  defendants  Jointly  sued, 
but  makes  the  plalntifl!  liable  for  cost  to 
those  agalMBt  whom  he  does  not  obtain  a 
Judgment. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

Afflimed. 

McCLELLAN,  SOMEBVIIiLE,  and  THOM- 
AS, JJ.,  concur. 


(206  Ala.  220) 

MARTIN  V.  BARNETT.    (3  DIv.  459.) 

(Supreme  Conrt  of  Alabama.    Jan.  20,  1821.) 

1.  Infants  •=>33— Equity  may  order  Infants' 
property  sold  to  oonsarvo  best  Interests  of 
estates. 

Courts  of  equity  have  original  Jurisdiction 
to  order  a  sale  of  the  property  of  infants,  not 
only  for  their  mainteuaDce  and  education,  but 
also  for  conserving  the  best  interests  of  their 
estates  and  for  reinvestment  of  proceeds  to  a 
greater  advantage. 

2.  Trusts  €=>l93</2— Equity  may  order  proper- 
ty sold  to  conserve  best  Interests  of  estate. 

Equity  has  original  Jurisdiction  to  order 
property  held  in  trust  to  be  sold  for  conserva- 
tion of  the  best  mterests  of  the  trust  estate 
and  for  reinvestment  of  proceeds  to  the  greater 
advantage  of  the  cestuis  que  tfust  where  will' 
provided  for  distribution  of  testator's  estate  to 
•nrviving  wife  and  children  when  the  children 


became  of  age  or  married,  and  directed  surviv- 
ing wife  as  ezecntrix  and  trustee  to  keep  the 
estate  together  and  empowered  her  to  invest 
money  in  real  estate  at  her  discretion,  and 
where  bouse  and  lot  constituting  part  of  the 
estate  had  selling  value  of  substantially  ^.SUO 
and  rental  value  of  only  $480  per  year  with 
yearly  expenses  for  taxes,  insurance,  and  re- 
pairs of  $300, per  year,  and  was  not  likely  to 
materially  increase  in  value,  and  where  much 
larger  income  couFd  be  produced  by  selling 
house  and  reinvesting  proceeds,  equity  had  Ju- 
risdiction, on  bill  of  surviving  wife  as  execu- 
trix and  trustee,  to  order  the  house  sold  for 
reinvestment  of  proceeds. 

Appeal  from  Clrcnit  Court,  Montgomery 
County;    Leon  McCord,  Judge. 

Bill  by  Minnie  L.  Barnett,  as  executrix  and 
trustee  under  the  will  of  John  M.  Harnett, 
deceased,  for  the  purpose  of  selling  for  re- 
investment a  certain  bouse  and  lot  belonging 
to  the  estate.  BYom  a  decree  overruling  de- 
murrers to  the  bill,  T.  E.  Martin,  as  guardian 
ad  litem,  appeals.    Affirmed. 

The  complainant  is  the  surviving  widow  of 
the  testator,  and  the  respondents  are  the 
three  minor  childroi  of  complainant  and  tes- 
tator, each  under  14  years  of  age  and  duly 
represoited  by  a  guardian  ad  litem.  By  tits 
terms  of  the  will  the  estate  is  to  be  equally 
divided  between  complainant  and  the  several 
children  as  they  come  of  age  or  marry,  the 
apportionment  to  be  made  by  the  complain- 
ant, pending  which  the  will  directs  her  to 
ke^  the  entire  estate  together  and  to  keep 
the  entire  corpus  and  principal  intact,  with 
the  power,  however,  to  Invest  money  in  real 
estate  at  her  discretion,  making  It  a  part  of 
the  estate.  The  property  sought  to  be  sold 
is  a  house  and  lot  in  Montgomery  county,  lo- 
cated in  a  small  village  which  was  purchased 
and  used  by  complainant  as  executrix  as  a 
home  for  herself  and  children.  The  bill  al- 
leges that  the  location  of  the  property  makes 
it  difficult  to  rent  for  a  good  price.  Its  avail- 
able rental  value  being  not  exceeding  $40 
per  month,  and  its  selling  value  being  sub- 
stantially $6,500,  whereas  taxes.  Insurance. 
and  repairs  will  amount  to  about  $300  a  year ; 
that  the  property  Is  not  likely  to  materially 
Increase  in  value,  and  that  its  proceeds,  if 
sold,  can  be  made  to  yield  a  much  larger  in- 
come by  lending  it  out  or  making  other  suit- 
able Investments  of  the  entire  sum.  The 
guardian  ad  litem  tested  the  equity  of  the 
bill  by  general  as  well  as  by  special  de- 
murrers. ' 

T.  E.  Martin,  of  Montgomery,  pro  se. 
Ludlow  Elmore^  of  Montgomery,  for  ap- 
pellee. 

SOMERVILLE,  J.  [1,  2]  It  Is  the  settled 
doctrine  in  this  state  that  courts  of  equity 
have  original  Jurisdiction  to  order  a  sale  of 
the  property  of  infants,  not  only  for  their 
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maintenance  and  education,  but  also  for  con- 
serving the  best  Interests  of  tbelr  estates. 
Goodman  v.  Winter,  64  Ala.  410,  434,  3S  Am. 
Bep.  13;  Rivers  v.  Dnrr,  46  Ala.  418;  Ex 
parte  Jewett,  16  Ala.  409.  The  same  juris- 
diction Is  exercised  with  respect  to  estates  in 
trust,  and  sales  may  be  ordered  in  either  case 
for  thb  purpose  of  reinvesting  the  proceeds  to 
the  greater  advantage  of  the  infants  or  ces- 
tuls  que  trust    Bibb  v.  Bibb,  86  South.  376. 

Under  these  decisions,  the  bill  here  exhibit- 
ed contains  equity,  and  Invokes  the  power 
of  the  court  by  appropriate  and  sufficient  al- 
legations. 

The  demurrer  to  the  bill  was  properly 
overruled,  and  the  decree  of  the  circuit  court 
in  equity  wUl  be  affirmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  McCLBLLAN  and 
MILLER,  33^  c<»cnr. 


(206  Ala.  77) 
LEDBETTER  V.  BRYANT.    (5  Div.  756.) 

(Supremo  Court  of  Alabama.    Dec.  2,  1D20.) 

Boundaries  4e»40(3)— Evidence  held  to  raise 
Jury  question  as  to  agreed  boundary  and  as 
to  defendant's  bona  flde  belief  of  ownership 
•f  tr«M. 

Id  an  action  for  the  statutory  penalty  under 
Code  1907,  {  6035,  for  the  cutting  of  trees,  evi- 
.dence  held  sufBcient  to  talce  to  the  jnry  the  liti- 
gated questions  of  whether  there  had  been  an 
agreed  boundary  line  established  between  the 
parties  beyond  which  the  trees  were  cut,  and 
whether  defendant,  if  he  cut  the  trees  from 
plaintiffs  land,  did  so  under  a  bona  fide  belief 
that  they  were  on  his  own  land. 

Anieal  £n»n  dzcalt  Court,  Tallapooea 
Comity;  S.  L.  Brewer,  Judge. 

Action  by  J.  S.  Bryant  against  Thomas 
Ledbetter  for  trespass  to  land  and  for  the 
statutory  penalty  for  destroying  trees.  Judg- 
ment for  plaintiff,  and  defendant  appeals^ 
Affirmed. 

The  following  are  the  ctiarges  refused  to 
the  defendant: 

(3)  Under  ail  the  evidence  in  this  case  the 
plaintiff  is  not  entitled  to  recover  under  the 
count  for  statutory  peaaltj  for  cutting  the  tim- 
ber alleged  to  have  been  cut 

(6)  If  the  jniy  are  reasonably  satisfied  from 
•11  the  evidence  that  the  parties  agreed  upon 
the  line,  then  the  plaintiff  cannot  recover. 

(6)  Affirmative  charge  for  the  defendant 

James  W.  Strother  and  J.  Percy  OllTer, 
t>otb  of  DadevlUe,  for  appellant 

Thomas  L.  Bulger,  of  DadevUle,  for  ap- 
pellee. 


BROWN,  J.  The  plaintiff,  appellee  here, 
recovered  on  the  fourth  count  of  the  com- 
plaint, claiming  the  statutory  penalty  under 
section  6035  of  the  Code  1907.  ] 

The  litigated  fact  in  the  case  Is  whether 
the  trees  in  question  were  cut  from  the  plain- 
tiff's land,  and,  if  so,  whether  they  were  cut 
by  the  defendant  under  a  bona  fide  belief 
that  the  trees  were  on  his  (defendant's)  land. 
The  evidence  shows  that  about  five  years  be- 
fore the-  trees  were  cut  a  dispute  arose  be- 
tween the  parties  over  the  line  between  their 
respective  properties,  resulting  in  an  attempt 
to  settle  the  dispute  by  a  survey  of  the  line, 
and  the  defendant  contends  that  this  re- 
sulted in  establishing  a  line  by  agreement  of 
the  parties. 

There  is  much  confusicm  In  the  evidence  as 
to  whether  such  agreement  was  reached,  and. 
If  So,  as  to  the  exact  location  of  the  line 
so  agreed  upon;  whether  or  not  the  fence, 
which  was  afterwards  moved,  was  placed  on 
the  agreed  line,  and  whether  or  not  the  fence 
was  moved  by  the  plaintiff  or  the  defendant 
Some  of  the  evidence  tends  to  show  that  some 
of  the  stakes  set  in  the  attempted  survey 
were  moved  without  the  consent  of  the  plain- 
tiff, and  that  defendant  changed  the  fence, 
and,  in  so  doln^  did  not  put  it  on  the  agreed 
line — ^If  in  fact  a  line  was  established  by  the 
agreement 

On  the  whole  evidence  the  case  was  for  the 
Jury,  and  the  charges  requested  by  defendant 
and  refused  by  the  court  were  refused  with- 
out error.  For  like  reasons  the  motion  for 
new  trial  was  properly  overruled.  Garren  v. 
Fields,  131  Ala.  304,  30  South.  775 ;  Southern 
Railway  Co.  v.  Klrsch,  150  Ala.  659,  43  South. 
796. 

Affirmed 


ANDERSON,     C.     J., 
GARDNER,  JJ.,  concur. 


and    SATRE    and 


(205  Ala.  tn 
REAGAN  V.  REAGAN.    (5  DIv.  763.) 

(Supreme  Court  of  Alabama.    Nov.  25,  1920.) 

Vendor  and   purchaser  «=»266(6)~Reoital   In 
deed  as  to  exeoution  of  notes  held  not  to 
operate  as  waiver  of  vendor's  lien. 
Recital  in  deed  that  purchaser  had  paid  for 
the  land  by  giving  seven  notes  due  on  a  speci- 
fied date  and  each  year  thereafter  did  not  oper- 
ate as  a  waiver  of  the  vendor's  lien  on  the 
theory  that  the  notes  were  given  as  a  substi- 
tute for  the  debt,  and  not  as  evidence  thereof, 
or  security  therefor. 

Appeal  from  Circuit  Oontt,  Tallapoosa 
County ;   S.  L.  Brewer,  Judge. 

Bill  by  Lena  Reagan  against  J.  L.  Reagan 
to  enforce  a  vendor's  lien.  Decree  for  com- 
plainant, and  respondent  appeals.    Affirmed. 
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The  allegations  of  the  bill  are  that  the 
complainant  was  the  owner  of  certain  lands, 
and  that'  she  gave  Onslow  Reagan  power 
of  attorney  to  sell  said  lands,  that  he  sold  the 
same  to  J.  L.  Reagan  for  the  sum  of  |1,736, 
executed  deed  to  him,  and  pnt  him  in  posses- 
sion of  the  same  and  In  payment  thereof  J. 
L.  Reagan  executed  to  Onslow  Reagan,  agent, 
seven  promissory  notes,  due  respectively  No- 
vember 15,  1911,  1912,  1913,  1914,  1915,  1916, 
1917 ;  that  the  notes  so  given  were  the  prop- 
erty of  the  plaintllf,  and  were  executed  to 
said  Onslow  Reagan  as  her  agent.  Answering 
the  bill,  the  respondent  sets  out  the  notes 
and  the  execution  of  the  deed,  and  says  that 
at  the  time  of  the  transaction  involving  the 
subject-matter  thereof  it  was  understood  and 
agreed  between  respondent  and  complainant's 
attorney  In  fact  and  agent  that  the  notes 
given  by  respondent,  as  stated  in  her  bill,  as 
to  the  fact  of  giving  the  same,  were  to  operate 
and  to  have  the  effect  in  toto,  to  all  intents 
and  purposes  relative  thereto,  as  the  payment 
for  the  said  land,  and  were  to  supersede,  sup- 
plant, waive,  and  destroy  the  Uen  or  any 
Uen  thereon  by  reason  of  the  said  transac- 
tion for  the  said  land,  which  fact  was  and 
is  written  in  or  on  the  face  of  said  deed  to 
and  for  the  respondent  as  the  consideration 
for  the  said  land,  which  Is  shown  by  the 
same  to  the  effect  stated,  and  this  respondent 
pleads  In  bar  to  the  bill  pertaining  to  the 
Uen,  or  any  lien  on  any  part  of  the  land. 

W.  R.  Whatley,  of  Alexander  City,  for  ap- 
pellant 

S.  3.  Darby  and  J.  Sanford  Molllns,  both 
of  Alexander  City,  for  appellee. 

ANDERSON,  C.  3.  The  main  contention 
of  the  appellant  In  this  case  is  that  the  recit- 
al in  the  deed  from  the  appellee,  by  her  at- 
torney in  fact,  to  the  appellant  J.  L,  Reagan, 
to  wit,  "Paid  by  giving  seven  notes  due 
November  16, 1911,  and  each  year  thereafter" 
<K)erated  as  a  waiver  of  the  vendor's  lien 
upon  the  theory  that  it  shows  a  novation, 
that  Is,  that  the  notes  were  not  given  as 
evidence  of  or  security  for  the  debt,  but  as 
a  substitute,  under  the  authority  of  Walton 
V.  Young,  132  Ala.  150,  31  South.  448.  This 
recital  was,  af  most,  an  acknowledgment 
of  the  payment  or  satisfaction  of  the  pur- 
chase price  of  the  land,  and  was  not  conclu- 
sive upon  the  vendor  that  the  Mea  did  not 
exist  or  was  waived,  and  could  do  no  more 
than  place  the  burden  upon  this  complainant 
of  showing  that  the  lien  had  not  been  waived. 
This  court  has  repeatedly  held  that  the  for- 
mal acknowledgment  in  a  deed  of  the  payment 
or  receipt  of  the  consideration  for  the  convey- 
ance does  not  conclude  the  grantor  or  those 
holding  under  him,  if  In  fact  the  purchase 
price  remains  unpaid.  Cook  v.  Atkins,  173 
Ala.  363,  56  South.  224 ;  Bankhead  v.  Owen,  CO 
Ala.  457;  Wilkinson  v.  May,  69  Ala.  33.    The 


notes  in  question  recite  that  they  are  given 
for  the  purchase  price  of  the  land,  and  show 
that  they  are  evidoice  or  security  for  the 
debt,  rather  than  a  mere  substitute  or  nova- 
tion of  same,  and  evidenced  the  intention  of 
the  parties  to  retain  the  vendor's  lien.  In 
addition  to  the  recitals  in  the  notes,  there 
was  evidence  which  could  have  well  satisfied 
the  trial  court,  who  saw  and  heard  the  wit- 
nesses, that  It  was  the  purpose  and  intention 
of  the  parties  to  retain  the  lien  for  the  pur- 
chase money. 

The  case  of  Walton  v.  Young,  132  Ala.  150, 
31  South.  448,  in  no  sense  conflicts  with  this 
holding,  as  it  dealt  with  notes  of  third  per- 
sons accepted  as  the  consideration  for  the 
purchase  of  the  land,  Just  as  a  norse  or  any 
other  chattel,  and  there  was  in  fact  no  debt 
contracted  from  the  vendee  to  the  vendor. 
Nor  does  that  case  hold  that  such  a  recital 
as  we  have  in  the  present  deed  would  operate 
as  a  waiver  of  the  lien,  or  that  It  would  be 
conclusive  If  such  was  the  effect  of  same. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. ' 

Affirmed. 

SAYRB,  GABDNBR,  and  BBOWN,  JJ;. 
concur. 


(M  Ala.  22S) 

SMITH  at  al.  V.  NIXON  at  al.    (5  Div.  773.) 

(Supreme  Court  of  Alabama.    Jan.  20,  1921.) 

1.  Exeeuton  and  administrators  «s3228(3)-^ 
Claim  of  representative  must  be  presented 
by  fliino  la  office  of  Judge  of  probate. 

Under  Code  1907,  {  2589,  an  administra- 
tor having  a  claim  against  decedent's  estate 
must  present  it  within  12  months  after  grant 
of  letters  by  filing  the  claim  or  a  statement 
thereof  verified  by  affidavit  in  the  office  ot  the 
judge  of  probate,  as  provided  by  section  2S83, 
the  mode  of  presentation  being  limited  to  a 
public  filing  in  the  office  of  the  Judge  of  pro- 
bate, not  the  probate  court;  such  rule  being 
a  substantive  rule  of  conduct  for  representa- 
tives claiming  to  be  creditors  of  their  dece- 
dents' estates. 

2.  Exeentors  and  administrators  ^=9228(3)— 
Substantive  law  regulating  settlement  la  pro- 
bate oourt  will  be  applied  In  equity. 

Courts  of  equity  still  retain  original  Juris- 
diction of  the  administration  of  decedents'  es- 
tates, and  the  administration  will  be  conduct- 
ed and  finally  settied  according  to  Uie  rules 
and  practice  of  a  court  of  equity,  but  substan- 
tive law  regulating  the  conduct  of  administra- 
tions in  the  probate  court  will  be  applied,  as 
a  rule  regarding  presentment  of  a  daim  by  the 
administratrix  under  Code  1907,  {  2889. 

Appeal  from  Circuit  Court,  Cblltm  Coon- 
ty;    B.  K.  McMonls,  Judge. 

Petition  by  Mrs.  Sallie  C.  Nixon  and  oth- 
ers for  the  removal  of  an  estate  from  the  pro- 
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bate  to  the  diaitceiy  court  and  a  settlement       Taking  account  of  the  personal  Identity 


of  the  same.  From  decree  entered  on  final 
settlement,  Mary  Smith,  the  adnflnlstratrlx, 
appeals.    AflBrmed. 

The  claim  whldi  was  disallowed  was  the 
claim  of  Mrs.  Mary  Smith  Individually 
against  Mrs.  Maiy  Smith,  administratrix  of 
the  estate  of  Corinne  R^d,  deceased,  for 
board  and  lodging,  beginning  October  1,  1910, 
to  and  including  August  15,  1918,  In  the  sum 
of  $1,300,  with  Interest  This  claim  was  fil- 
ed in  the  circuit  court  of  Chilton  county.  In 
eqxilty,  on  the  8th  day  of  May,  1919.  Bxcep- 
tlons  were  filed,  not  only  to  this  claim,  but 
also  to  a  daim  of  $500  for  attorney's  fees. 
Amnng  the  gronnds  for  exceptions  is  one  that 
the  claim  was  not  filed  in  the  probate  Judge's 
office,  and  also  that  the  same  was  barred. 

George  Braidorant,  of  Biimlngbam,  for  ap- 
pellant. 

Lawrence  F.  Gerald,  of  Olanton,  and  Hoi' 
ley  ft  MUner,  of  Wetumpka,  for  appellees. 

SOMERYILLB,  J.  The  only  question  pre- 
sented by  this  ai9eal  arises  on  the  contest 
by  the  distributees  of  the  estate  of  Corinne 
Held,  deceased,  of  a  claim  made  by  the  ad- 
ministratrix, Mary  Smith,  against  ibe  estate 
of  the  Intestate. 

Letters  of  administration  were  granted  to 
said  administratrix  by  the  probate  court  of 
Cbllton  county  on  November  IS,  1918,  and, 
on  petition  of  one  of  the  heirs,  was  removed 
into  the  drcnlt  court  in  equity  <»i  December 
2,  1918. 

The  record  shows  that  on  May  8, 1919,  said 
administratrix  filed  said  claim  against  her 
Intestate  'in  the  circuit  court  of  Chilton 
county,  in  equity,"  duly  verified  by  her  oath; 
but  It  does  not  api>ear  that  it  was  ever  filed 
In  the  office  of  the  probate  judge  of  Chiltcm 
county.  Proof  of  the  claim  was  excluded, 
and  ttie  claim  disallowed,  by  the  trial  court 
because  of  the  failure  to  file  the  claim  in  the 
probate  office. 

[1]  With  respect  to  the  daim  of  personal 
representatives  against  their  Intestates'  es- 
tates, section  2589  of  the  Code  provides  that 
they  must  be  presented  within  12  months 
after  the  grant  of  letters,  "the  presentation 
•  *  *  to  be  made  by  filing  the  daim,  or  a 
statement  thereof,  verified  by  affidavit,  in 
the  (^Bce  of  the  judge  of  probate.  In  all  re- 
spects as  provided  by  section  2593  of  this 
Code." 


of  the  claimant  and  the  representative  in 
such  cases,  It  is  the  obvious  intention  of  the 
statute  (section  2588)  to  limit  the  mode  of 
presentation  to  a  putdlc  filing' of  such  claims 
In  "the  office  of  the  judge  of  probate,"  not  In 
the  probate  court 

There  Is  no  alternative,  as  with  the  claims 
of  third  persons  (Code,  {  2593),  of  presenting 
them  personally  to  the  representative  In  lieu 
of  such  filing,  but  the  mode  prescribed  is  ex- 
duslve  and  mandatory,  and  the  consequence 
of  a  failure  to  conform  to  that  mode  Is  that 
such  claims  "are  forever  barred,  and  the 
payment  or  allowance  thereof  Is  prohibited." 
This  statutory  requirement  is  In  no  sense  a 
rule  of  practice  merely  for  probate  courts, 
but  is  a  substantive  rule  of  conduct  for  per- 
sonal representatives  who  daim  to  be  credi- 
tors of  their  intestates'  estates  In  whatever 
forum  the  administration  may  be  conducted. 

[2]  It  Is  true  that  courts  of  equity  still  re- 
tain original  Jurisdiction  of  the  administra- 
tion of  decedents'  estates  (Rensford  v.  Mag- 
nus, 150  Ala.  288,  43  South.  853;  Const  1901, 
t  149),  "and  the  administration  will  be  con- 
ducted and  finally  settled  In  that  conrt,  ac- 
cording to  the  rules  and  practice  of  a  court 
of  equity ;  bat  substantive  law  regulating  the 
conduct  and  settlement  of  administrations  in 
the  probate  court  will  be  applied."  Hurt  v. 
Hurt,  157  Ala.  126,  131,  47  South.  260,  261, 
and  cases  therein  dted ;  Key  v.  Jones,  62  Ala. 
238,  243.  Manifestly,  those  cases  do  not  sup- 
port the  contention  of  appellant 

But  we  need  not  search  further  for  au- 
thority, since  this  court  has  si>edfically  de- 
dded  that— 

"There  Is  no  authority,  statutory  or  other- 
wise, for  the  effectuation  of  a  valid  presenta- 
tion, to  avert  the  bar  of  the  statute,  of  a  daim 
against  a  decedent's  estate  by  simply  filing  it, 
however  complete  the  statement  of  it,  in  the 
chancery  coart."  Weller  &  Sons  v.  Rensford, 
186  Ala.  333,  64  Sooth.  366. 

On  the  authority  of  that  case,  and  ft>r  the 
reasons  above  stated,  the  rulings  of  the  trial 
court  In  disallowing  the  daim  in  question 
were  free  from  error,  and  the  decree  will 
therefore  be  affirmed. 

Affirmed. 

ANDBRSON,  C.  J.,  and  McOLBLLAN  and 
THOMAS,  JJ.,  concDr. 
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CRENSHAW  V.  STATE.     (3  DIv.  474.) 

(Supreme  Court  of  Alabama.    Jan.  27,  1921.) 

1.  Homloide  4s»26S— Evldenoa  held  euffioient 
for  ■ubmisslon  of  ease  to  Jury. 

In  prosecution  for  murder,  evidence,  all  of 
which,  with  the  exception  of  alleged  admissions 
br  defendant,  was  circumstantial,  held  suffi- 
cient for  submission  of  question  to  jury. 

2.  Criminal  law  «=» 1 153(2)  —  Compvtracy  of 
children  discretionary  with  conrt. 

In  passing  initially  upon  the  competency  of 
children  as  witnesses,  much  must  be  left  to 
the  sound  legal  discretion  of  the  trial  court, 
and  it  is  only  in  strong  cases  that  the  ruling 
admitting  them  as  witnesses  should  be  re- 
rersed. 

3.  Witnesses  $=>40(l)— Young  girl  held  com- 
petent witness,  notwithstanding  discrepancy 
of  testimony. 

In  homicide  prosecution,  admission  of  tes- 
timony of  six  or  eight  year  old  girl  held  prop- 
er, in  view  of  ber  voir  dire  examination,  not- 
withstanding that  during  her  examination  she 
at  first  said  that  she  did  not  know  the  man 
she  saw  leave  deceased's  premises,  and  later 
testified  that  such  person  was  the  defendant; 
such  discrepancy  going  to  the  credibility  of  the 
testimony  and  not  its  competency. 

4.  Criminal  law  «=>406(3),  516  —  Statement 
that  defendant  saw  another  person  commit 
crime  not  a  confession,  but  admissible  only  If 
voluntarily  made. 

Statements  of  defendant  to  officers  who  ar- 
rested bim  for  murder  that  he  did  not  partici- 
pate in  the  murder,  but  saw  another  person 
commit  the  crime,  were  not  a  confession,  but 
were  in  the  nature  of  a  confession,  and  the  of- 
ficers' testimony  as  to  statements  was  admis- 
sible only  after  evidence  had  been  introduced 
showing  that  statements  were  voluntarily  made. 

5.  Criminal  law  «s>736(2)— Whether  defend- 
ant had  volvntarily  made  statements  to  ofll- 
oer*  making  arrest  held  for  Jury. 

In  homicide  prosecution,  where  there  was 
evidence  authorizing  the  trial  court  to  decide 
prima  fade  that  statements  by  defendant  to 
officers  making  arrest  were  voluntary  on  the 
part  of  defendant,  it  is  for  the  jury  to  decide 
whether  the  statements  were  in  fact  made,  or 
whether,  if  made,  they  were  voluntarily  made. 

6.  Criminal  law  €=>406 (3)— Voluntary  charac- 
ter of  statements  by  defendant  to  arresting 
offloers  not  affected  by  subsequent  treatment. 

Treatment  of  defendant  by  officers  who  had 
arrested  him  after  he  had  made  certain  state- 
ments to  the  officers  would  not  affect  the  vol- 
untary character  of  such  statements  made  prior 
-  to  such  treatment 

7.  Criminal  law  <S=»1 169(2)— Admission  of  tes- 
timony  as  to  facts  previously  testified  to 
without  objection  harmless. 

The  admission  of  testimony,  if  error,  was 
harmless,  where  the  same  witness  had  pre- 
viously testified  to  same  facts  without  objec- 
tion. 


8.  Criminal  law  «=34ie,  420(10)— Testimony 
as  to  what  officer  told  defendanfs  sister  as 
to  what  defendant  had  been  told  as  to  cause 
of  arrest  hearsay. 

In  homicide  prosecution,  testimony  as  to 
what  police  officer  had  told  defendant's  sister 
in  recital  of  what  he  or  some  other  officer 
had  previously  told  defendant  as  to  cause  of 
his  arrest  held  inadmissible,  being  hearsay. 

9.  Homicide  <Ss»l74(7)— Defendant  entitled  to 
explain  removal  from  neighborhood  of  crime. 

In  homicide  prosecution,  where  it  had  been 
shown  that  defendant  left  the  place  where  he 
lived  the  evening  or  night  of  the  day  during 
which  the  homidde  had  been  committed  and 
had  gone  to  certain  city,  refusal  to  permit  de- 
fendant to  answer  question  of  how  long  before 
the  day  of  the  bomidde  he  had  told  other  per- 
sons that  he  was  going  to  such  a  dty  htM 
error;  the  defendant  being  entitled  to  offer 
whatever  explanation  he  had  of  his  departure 
from  the  neighborhood  of  the  crime,  to  remove 
any  unfavorable  inference  therefrom. 

10.  Homldda  •=>339— Exclusion  of  testimony 
as  to  length  of  time  previous  to  homicide  de- 
fendant had  told  others  that  he  was  going  to 
leave  ■eighborhcod  held  reversible  error. 
In  prosecution  -  for  homidde,  where  it  had 
been  shown  that  defendant  had  left  the  neigh- 
borhood  of  the  crime   during  the   evening  or 
night  of  the  day  on  which  the  homidde  had 
been  committed,   refusal   to  permit  defendant 
to  testify  as  to  bow  long  before  the  day  of  the 
killing  he  had  told  others  that  he  was  to  leave 
neighborhood    was    reversible    error,    notwith- 
standing  other   testimony    that   at   particular 
times  before  the  day  of  the  homidde  he  had 
told  others  that  he  intended  to  leave  the  neigh- 
borhood. 

Appeal  from  Circuit  Court,  Butler  County; 
A.  E.  Gamble,  Judge. 

Jake  Crenshaw  was  convicted  of  murder, 
and  he  appeals.    Reversed  and  remanded. 

Beddow  &  Oberdorfer  and  Roderick  Bed- 
dow,  all  of  Birmingham,  for  appellant 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  [1]  This  appellant  has 
been  adjudged  guilty  of  the  murder  (first 
degree)  of  Mrs.  Laura  Qaflford.  She  was 
killed  on  Sunday,  May  16,  1920,  some  time 
after  2  p.  m.,  at  her  residence  on  a  planta- 
tion In  Butler  county.  When  found  late  in 
the  afternoon  of  that  date,  she  bad  prob- 
ably been  dead  several  hours.  The  body  bwe 
evidence  of  brutal  mutilation  and  of  blows  on 
the  head  and  face  from  a  heavy,  blunt  in- 
strument, and  a  piece  of  iron,  customarily 
used  as  a  fire  poker,  was  found  near  the  body 
in  the  hallway  of  the  dwelling.  Her  daugh- 
ters left  Mrs.  Oatford  alone  at  her  home, 
preparing  to  bathe,  when  they  departed  for 
churdi  shortly  after  2  o'clock  p.  m.  The 
corpus  delicti  was  conclusively  proven. 
Whether  this  appellant  was  the  guilty  agent 
or  a  participant  In  the  brutal  murder  of  Mrs. 
Gailord  was,  under  the  whole  evidence,  a 
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qnestloii  tor  tbe  Jury  to  decide.  Aside  from 
incrlinlnatory  admissions  or  statements  in 
tlie  nature  of  confessions,  attributed  to  ap- 
pellant by  witnesses  for  the  prosecution — 
admissions  or  statemmts  ttie  appellant  denied 
having  made  and,  also,  that  he  had  any  con- 
nection whatsoever  with  the  homicide — the 
evidence  tending  to  establish  his  guUt  was 
purely  circumstantial.  It  may  be  observed 
at  this  point  that  there  was  no  application 
for  a  change  of  y«iue,  nor  a  motion  for  new 
trial. 

Cammie  Cheatham,  a  negro  girl  six  or 
eight  years  of  age,  according  to  the  testi- 
mony, was  called  as  a  witness  for  tbe  pros- 
ecution. On  her  voir  dire  the  court  found 
her  to  be  a  competent  witness.  This  ex- 
amination la  recited  by  the  record  as  follows: 

"Q.  Where  do  yon  live?  A.  Nearly  to  Ifr. 
Gafford's. 

"Q.  Who  is  your  father?  A.  George  Cheath- 
am. 

"Q.  How  old  are  you?    A.  Six  years  old. 

"Q.  Aren't  yon  more  than  six?    A.  No,  air. 

"Q.  Stand  up  and  let  me  see  how  tall  yon 
are.     (Witness  did  so.) 

"Q.  Do  yon  (o  to  school?    A.  Yes,  sir. 

"Q.  Which  school  do  you  go  to?  A.  Pine 
Top. 

"Q.  What  grade?    A.  A,  B,  0. 

"Q.  First  grade?    A.  Tea,  sir. 

"Q.  Do  yon  go  to  Sunday  school?  A.  No, 
sir. 

"Q.  Do  you  go  to  church?    A.  Tes,  sir. 

"Q.  You  held  up  your  right  hand  just  now? 
A.  Yes,  sir. 

"Q.  Do  you  know  what  that  means?  A.  Yes, 
sir. 

"Q.  What  does  it  mean— does  it  mean  to  tell 
the  truth?     A.  Yes,  sir. 

"Q.  Suppose  you  didn't  tell  the  truth,  then 
what?    A.  I  don't  know. 

"Q.  What  happens  to  a  girl  that  don't  tell 
the  truth?    A.  Go  to  the  bad  place. 

"Q.  Suppose  you  tell  the  truth,  then  what 
happens?'  A.  Go  to  Heaven. 

"Q.  How  long  have  yon  been  going  to  school, 
how  many  years?  A.  I  have  been  going  about 
six  weeks. 

"Q.  Learned  your  A,  B,  C's?    A.  Yea,  sir. 

"Q.  How  far  from  here  to  your  bouse?  A.  I 
don't  know. 

"Q.  About  how  far?    A.  I  don't  know. 

"Q.  How  far  is  it  from  Mr.  'Gafford's?  A. 
Nowhere  to  Mr.  Gafford's. 

*'Q.  Right  close  to  it?    A.  Yes,  sir, 

"Q.  Who  lives  in  the  house  with  you?  A. 
Papa. 

"Q.  Who  else?    A.  Nobody. 

"Q.  Nobody  lives  in  the  house  with  you  but 
Tour  papa?    A.  Mama. 

"Q.  Who  else?    A.  Clancy. 

"Q.  How  many  in  the  family?  A.  I  don't 
know. 

"Q.  Yon  don't  know  how  many  brothers  and 
risters  yon  have  got?    A.  Got  three  sisters. 

"Q.  That  is  enough  for  one  girl?  A.  Yes, 
sir. 

"Q.  How  many  brothers  have  yon  got?  A. 
Pive. 

"Q.  Who  is  tbe  oldest  one?    A.  Lee. 

"Q.  Is  he  a  grown  son?    A.  No,  sir. 


"Q.  Bigger  than  you?    A.  Yes,  sir. 

"Q.  Who  is  the  next  to  him?    A.  Cauler. 

"Q.  Who  is  the  next  to  him?    A.  Qancy. 

"Q.  Who  is  next  to  him?    A.  Geneva. 

"Q.  Who  la  next  to  her?    A.  Nobody. 

"Q.  You?    A.  Yes,  sir, 

"Q.  Where  do  you  come  in  at?  A.  I  don't 
know,  sir. 

"Thereupon  the  defendant  objected  to  the  ex- 
amination of  this  witness  'on  this  voir  dire'; 
the  court  overruled  the  objection  and  the  de- 
fendant then  and  there  excepted  to  the  ruling 
of  the  court." 

[2]  Id  passing  initially  upon  the  compe- 
tency of  children  as  witnesses,  much  must  be 
left  to  the  sound  legal  discretion  of  the  trial 
court,  and  "it  Is  only  in  strong  cases  the  rul- 
ing of  the  court  admitting  them  as  ^vitnesses 
should  be  reversed."  White  v.  State,  136 
Ala.  58,  66,  84  South.  177,  180;  Reason  v. 
State,  72  Ala.  191, 194 ;  Castleberry  v.  State, 
135  Ala.  24,  28,  33  South.  431;  McGuff  v. 
State,  88  Ala.  147,  150,  151,  7  South.  85,  16 
Am.  St.  Rep.  26,  where  a  forceful  statement 
of  the  wisdom  and  necessity  of  taking  the 
testimony  of  children  of  tender  years,  compe- 
tent as  witnesses  may  be  found. 

[3]  The  trial  Judge  had  the  opportunity  to 
observe  this  child.  The  examination  on  her 
voir  dire  does  not  disclose  even  an  error  of 
judgment  In  the  court's  conclusion  that  she 
was  sufficiently  Intelligent  and  realized  the 
duty  and  obligntion  of  an  oath  to  be  allowed 
to  testify  before  the  jury.  Wade  v.  State,  50 
Ala.  164,  166;  Grimes  v.  State,  lOS  Ala.  88, 
17  South.  184;  White  v.  State,  supra;  Mc- 
Guff V.  State,  supra;  Castleberry  v.  State, 
supra ;  Eatman  v.  State,  139  Ala.  67,  73,  36 
South.  16;  Williams  v.  State,  109  Ala.  64. 
19  South.  630.  There  Is,  of  course,  a  wide 
distinction  between  the  issue  of  competency 
vel  non  of  a  child  of  tender  years  to  be  a  wit- 
ness and  Inquiries  relating  to  the  weight  and 
credibility  of  testimony  given  by  such  a  wit- 
ness. A  gi-eat  deal  of  the  argument  for  er- 
ror In  allowing  this  child  to  testify  as  a  wit- 
ness, including  an  extended  quotation  from 
the  opinion  in  State  v.  Michae,  37  W.  Va.  565, 
16  S.  E.  803,  19  L.  R.  A.  605,  is  only  refer- 
able to  the  reliability  of  the  testimony  given 
by  this  child — an  inquiry  very  different  from 
that  involved  In  the  determination  by  the 
trial  judge  of  tbe  child's  competency  to  be  a 
witness.  The  child  was  permitted  to  tes- 
tify that  she  saw  this  appellant  leave  the 
premises  where  Mrs.  Gafford  was  killed  im- 
mediately after  she  (the  child)  had  called 
to  Mrs.  Gafford  from  the  yard  fence,  a  short 
distance  from  the  house  in  which,  according 
to  the  prosecution's  theory,  Mrs.  Gafford  had 
then  beea  murdered.  The  appellant  denied 
he  was  on  these  premises  that  day.  The 
credit  that  might  have  been  otherwise  ac- 
corded this  child's  Identification  of  appel- 
lant was  seriously  refiected  upon  by  the 
fact  that  the  child  at  first  said  she  did  not 
know  who  the  negro  man  was  she  saw  leav- 
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Ing  the  premises  6n  the  occasion  Indicated. 
As  stated,  this  went  to  her  credibility,  not  to 
the  determination  of  her  competency  to  be  a 
witness. 

[4-*]  The  Jetrerson  county  officers  (Tyler 
and  Rohbins),  who  arrested  the  appellant  In 
that  county  on  Thursday  morning  following 
the  homldde  on  Sunday,  were  examined  for 
the  prosecution.  They  testified.  In  effect, 
among  other  things,  that  appellant,  shortly 
after  hla  arrest,  stated  In  their  presence  that 
he  did  not  participate  In  the  assault  upon  and 
murder  of  Mrs.  Oafford,  but  that  he  saw 
another  unknown  (to  him)  negro  chauffeur, 
whom  he  called  Walter,  commit  the  crime. 
While  not  a  confession,  this  matter  was  in 
that  nature;  and  It  was  only  admissible  aft- 
er eTidence  that  these  statements,  attributed 
to  appellant  but  denied  by  him,  were  volun- 
tarily made.  Shelton  v.  State,  144' Ala.  106, 
42  South.  30;  McGehee  v.  State,  171  Ala,  19, 
65  South.  159.  Whether  they  were,  in  fact, 
made  by  appellant  was  a  controverted  issue, 
to  be  decided  by  the  Jury;  and  whether,  tf 
made  at  all,  they  were  voluntarily  made,  was 
likewise  an  inquiry  for  the  jury  to  determine. 
There  was  evidence  authorizing  the  trial 
court  to  decide  prima  facie,  on  the  admission 
of  these  matters,  that  the  Indicated  state- 
ments were  (if  made)  voluntary  on  the  part 
of  the  appellant.  These  officers  were  testify- 
ing within  a  month  after  the  day  on  which 
they  testify  this  appellant  voluntarily  made 
the  very  damaging  statements  summarized 
above,  but,  while  agreeing  in  the  substance 
of  their  respective  recitals  of  what  appellant 
said,  it  Is  to  be  regretted  that  their  testi- 
mony touching  this  vitally  Important  fea- 
ture of  the  evidence  was  otherwise  affected 
with  such  at  least  apparent  inconsistencies 
as  to  cast  doubt  upon  the  accuracy  of  the 
testimony  they  gave;  but  this  condition  did 
not  go  to  impair  the  basis  for  the  trial 
court's  conclusion  that  a  proper  predicate 
had  been  laid  for  the  admission  of  the  in- 
criminatory statements  these  witnesses  at- 
tributed to  the  appellant  What,  according 
to  some  of  the  testimony  of  the  officers,  took 
place  when  the  prisoner  was  required,  en 
route  to  the  jail,  to  get  out  of  the  automobile 
and  was  asked  questions  under  menacing  cir- 
cumstances— to  induce  a  further  explanation 
of  what  "Walter"  he  had  previously  referred 
to — was  after  the  indicated  incriminatory 
admissions  were  made,  and  hence  did  not 
serve  to  Impeach  or  to  impair  the  predicate 
already 'efficiently  laid  to  admit  the  previous- 
ly made  incriminatory  statements  with  re- 
spect to  the  prisoner's  presence  on  the  occa- 
sion of  the  homldde.  There  was  therefore 
no  error  in  admitting  testimony  reciting  the 
statements  attributed  to  the  prisoner  when 
they  were  first  made. 

[7]  On  the  examination  in  chi^  of  Dan 
Stallings,  a  witness  for  the  prosecution,  he 
was  permitted  to  testify  (Transcript,  page  17) 


without  objection,  that  on  Saturday  after  the 
homldde  one  of  the  shoes  belonging  to  the 
appellant  was  put  in  a  track  in  the  "cotton 
row"  back  of  the  GaSord  home,  and  that  it 
"fit  the  track  perfectly."  Stallings,  being 
later  recalled  by  the  state,  repeated  this  tes- 
timony, in  i«sponse  to  a  question  designed 
to  elldt  this  statement,  to  which  appellant 
objected  on  the  grounds  that  it  called  for  the 
opinion  of  the  witness,  and  that  the  "track" 
was  not  shown  to  have  been  in  the  same  con- 
dition as  on  the  day  of  the  murder.  Motion 
to  exclude  the  reiterative  answer  was  over- 
ruled. This  matter  of  evidence  had,  as  ap- 
pears, already  been  admitted  to  the  Jury  with- 
out objection,  and  hoioe  the  overruling  of 
the  belated  objection  and  of  the  motion  to 
exdude  was,  if  error,  obviously  without  prej- 
udice to  the  appellant 

[8]  What  Patterson,  another  officer,  told 
the  appellant's  sister  In  recital  of  what  he  or 
some  other  officer  had  previously  told  appel- 
lant of  the  cause  of  his  arrest  was  wholly 
hearsay  and  incompetent,  and  was  exduded 
without  error. 

[9, 10]  It  was  admitted  that  appellant 
who  lived  a  mile  or  so  ttom  the  home  of  Mrs. 
GaSord,  attended  a  negro  church  service  In 
the  neighborhood  on  the  day  she  was  killed. 
It  was  shown,  without  dispute,  that  appel- 
lant left  the  place  where  he  lived  on  that 
evening  or  night  to  go  to  Birmingham  the 
next  morning  by  railroad  from  Greenville; 
that  he  spent  that  night  (Sunday)  with  some 
of  hla  kin  or  friends  a  mile  or  more  nearer 
Greenville  than  the  place  where  he  lived: 
and  that  early  the  next  morning  (Monday) 
he  went  to  Greenville,  over  the  public  high- 
ways, where  he  bought  a  ticket  to  Birming- 
ham, took  the  train  soon  after,  and  arrived 
in  Birmingham  shortly  after  noon  of  that 
day.  The  evidence  of  the  prosecution  re- 
lating to  these  movements  of  the.  appellant 
from  the  neighborhood  of  the  crime  bore  the 
Implication  of  flight,  a  drcumstance  of  ex- 
tremely unfavorable  effect  if  the  appellant's 
movements  and  departure  were  interpreted 
by  the  Jury  in  accordance  with  the  prosecu- 
tion's theory  that  a  consdousness  of  guilt  In- 
spired them.  In  this  state  of  the  evidence 
the  following  question  was  propounded  to 
the  appellant  and  on  objection  without  any 
statement  of  ground  was  disallowed  by  the 
court:  "How  long  before  this  Sunday  that 
you  went  to  church  had  yon  told  some  of 
them  that  you  were  going?"  The  appellant 
was  entitled  to  offer  whatever  explanation 
he  had  of  his  movements  about  the  depar- 
ture from  the  neighborhood  of  the  crime,  to 
the  end  that  any  unfavorable  inference  there- 
from might  be  removed.  The  question  quot- 
ed was  designed  to  elldt  his  statemoit  of 
the  time — ^previous  to  the  Sunday  Mrs.  Gaf- 
ford  was  killed — ^he  told  others  of  his  pur- 
pose to  go  to  Birmingham.  It  was  error  to 
deny  him  this  element  of  evidence  whereby 
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hla  departure  and  arrangements  tberefor 
could  be  referred  to  an  Innocent  plan  rather 
than  to  a  conscloasness  of  guilt  Goforth  ▼. 
SUte,  183  Ala.  66,  68,  69,  63  Sontb.  8; 
16  C.  3.  SOS.  The  fact  that  he  was  aUowed 
to  show,  through  himself  and  others,  that  be 
had  told  them  on  the  previous  Friday,  or  at 
other  times,  that  he  Intended  to  go  to  Bir- 
mingham, or  that  he  was  arranging  to  go 
there,  did  not  take  the  place  of  the  matter 
sought  to  be  elicited  by  the  quoted  question — 
a  question  designed  to  draw  out  evidence  of 
the  prior  period  during  which  he  had  enter- 
tained and  stated  his  purpose  to  leave  the 
commimlty  and  go  to  Birmingham. 

The  other  two  matters  argued  in  the  brief 
for  appellant  are  without  any  merit.  The 
charge  refused  took  no  account  of  the  in- 
criminatory admission  to  which  the  witness 
Harris  testified,  and  yet  would  have  exclud- 
ed all  such  admissions  on  an  entirely  diasso- 
dated  hypothesis. 

For  the  error  indicated,  the  Judgment  is 
reversed  and  the  cause  is  remanded. 

Beveraed  and  remanded. 

All  the  Justices  concur. 


(MS  Ala.  son 

WHITE  V.  GLENN  at  al.    (4  DIv.  879.) 
(Supreme  Court  of  Alabama.    Feb.  10,  lOSil.) 

Estoppel  4=983— Where  warranty  deed  wu 
obtained  by  misrepresentation  that  building 
restriction  was  released,  no  reoovsry  for  ex- 
Istenoe  of  restrlotion  Is  permissible^ 
In  view  of  Code  1007,  {  4298,  defining 
"legal  fraud,"  where  plaintiff  purchaser  had 
represented  to  defendant  vendor  that  he  (plain- 
tiff) had  procured  a  release  of  a  restriction  on 
the  premises  and  had  thereby  induced  defend- 
ant to  make  a  warranty  deed,  plaintiff  conid  not 
recover  of  defendant  for  a  breach  of  warranty 
resulting  from  the  invalidity  or  insufficiency  of 
the  release  which  plaintiff  had  previously  as- 
sured defendant  was  sufficient,  especially  where 
plaintiff  to  defendant's  knowledge  undertook 
to  procure  the  release  through  the  aid  and  ad- 
rice  of  plaintiff's  lawyer,  so  that  defendant  had 
the  right  to  rely  upon  plaintiff's  asauranoes 
not  only  as  to  the  purpose  and  contents  of 
the  release  but  as  to  its  legal  effect 

Aiqieal  from  Circuit  Court,  (k>ffee  County; 
A.  B.  Fostor,  Judge. 

Acttaa  by  H.  H.  White  against  W.  B.  Glom 
and  others  for  breach  of  wan-anty  in  a  deed 
as  to  title,  possession,  incumbrances,  etc. 
Judgment  for  defendants,  and  plaintiS  ap- 
peals   Affirmed. 

The  facts  as  found  by  the  court  are  as  fid- 
lows: 

On  November  19,  1917,  the  defendant  con- 
veyed, together  with  his  wife,  tiie  property 
described  in  the  complaint,  to  the  plaintiff,  by  a 


>rer  ether 


deed  which  contained  the  general  covenants  of 
warranty:  that  on  January  20,  1908,  L.  Bl. 
Treadwell,  and  J.  W:  Harrison,  being  then  in 
poasesslcm  of  the  land,  conveyed  the  same  to  W. 
B.  Glenn  and  W.  B.  Henderson,  in  which  con- 
veyance it  was  stipulated  that,  "It  is  understood 
and  agreed  that  no  frame  building  be  placed 
on  this  lot.  It  is  nnderatood  and  agreed  that 
this  lot  shall  be  used  for  church  purposes  only." 

That  said  deed  was  recorded  in  the  probate 
office  of  Coffee  county,  and  that  plaintiff  had 
actual  knowledge  of  the  restrictions  therein 
contained  when  he  bought  from  W.  B.  Glenn, 
subsequent  to  the  last  above-named  deed.  Aft- 
er several  mesne  conveysnces,  the  title  vested 
in  said  W.  B.  Glenn  and  was  in  him  subject  to 
the  restrictions  contained  in  the  above-men- 
tioned deed  of  Treadwell  and  Harrison  to  Glenn 
and  Henderson,  st  the  time  of  his  conveyance 
to  the  plaintiff.  When  the  plaintiff  became 
desirous  of  buying  the  property,  he  and  the 
defendant  discussed  the  restrictions  contained 
in  said  deed;  the  plaintiff  desired  it  to  build 
an  infirmary,  to  be  a  frame  building  finished  out- 
side with  pebble  dash  and  stucco.  It. was  then 
and  there  agreed  that  the  plaintiff  would  see 
the  grsntors  in  said  conveyance  containing 
said  restrictions  and  endeavor  to  get  said  re- 
strictions removed  from  the  same.  J.  W.  Har- 
rison wag  then  dead,  and  left  his  widow  snd 
some  minor  children.  Thereupon  the  plaintiff 
with  his  lawyer  visited  Treadwell  and  Mrs. 
Harrison,  widow  of  J.  W.  Harrison,  and  pro- 
cured from  them  an  instrument  of  writing 
which  provided  that — 

"In  consideration  of  the  stlpidations  herein 
contained  and  also  of  the  sale  by  W.  B.  Glenn 
to  H.  H.  White  of  the  trisngular  lot  fronting 
Mrs.  Harrison's  residence,  we,  L.  M.  Treadweii 
and  Mrs.  L.  M.  Harrison,  hereby  agree  that 
the  covenant  or  stipulation  in  that  certain  deea 
to  said  triangular  lot  made  by  L-  M.  Treadwell 
and  J.  W.  Harrison  to  W.  B.  Glenn  be  canceled 
and  set  aside  in  so  far  as  ssid  covenant  or  stip- 
ulation pertains  to  the  erection  of  a  brick 
building  thereon,  but  said  covenant  or  stipu- 
lation is  not  set  aside  or  canceled  to  any  fur- 
ther extent;  and  the  said  H.  H.  White  further 
agrees  to  erect  a  stucco  and  pebble  dash  ex- 
terior building,  and  further  agrees  that  said 
bnflding  on  said  lot  fronts  Mrs.  Harrison's 
residence  and  parallel  with  the  same." 

Thereupon  the  said  plaintiff  returned  to  the 
defendant  and  told  him,  in  effect,  that  he  se- 
cured a  written  release  of  all  the  restrictions  on 
said  conveyance  from  Treadwell  snd  Harrison 
to  Glenn  and  Harrison,  by  an  instrument  signed 
by  L.  M.  Treadwell  and  Mrs.  L.  M.  Harrison, 
and  that  the  same  had  been  filed  for  record  in 
the  probate  office,  and  requested  the  defendant 
to  go  and  examine  the  same  for  his  satlsfsc- 
tion.  The  defendant  did  not  examine  the  in- 
strument but  accepted  the  statements  of  the 
plaintiff  as  to  its  purport  and  effect,  and  did 
not  know  its  contents,  and  did  not  know  that 
Treadwell  and  Mrs.  Harrison  had  not  fully  re- 
leased said  restrictions,  but  had  done  so  only 
partially,  but  relied  upon  the  statement  of  the 
plaintiff  that  they  had  done  so  fully,  and  was 
induced  by  said  statements  of  the  plaintiff  as 
to  the  purport  of  said  written  release  to  exe- 
cute and  convey  to  the  plaintiff  said  lot  with 
general  covenants  of  warranty  therein,  which 
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waa  done  on  the  aame  day  that  the  said  release 
waa  executed,  and  that  on  that  day  the  plaintiff 
paid  $500  in  money  and  issned  to  him  stock  in 
an  Infirmary  corporation  whidi  bad  not  been 
incorporated  at  the  time,  said  stock  certificate 
baring  a  face  value  of  $250,  and  which  infirm- 
ary was  never  incorporated;  but  that  tne 
plaintiff  at  the  time  told  the  defendant  that  be 
proposed  to  incorporate  the  infirmary,  and  has 
subsequently  conveyed  to  the  defendant  an  in- 
terest therein  of  the  face  value  of  $250. 

That  thereafter  one  of  the  minor  heirs  of  J. 
W.  Harrison,  deceased,  filed  an  injunction  suit 
against  the  plaintiff  in  equity,  to  prevent  the 
erection  of  the  infirmary.  Said  injunction 
went  to  the  final  decree  of  the  circuit  court 
in  equity,  perpetually  enjoining  the  plaintiff 
from  the  erection  of  said  proposed  infirmary 
upon  said  lot,  which  decree  was  affirmed  by 
the  Supreme  Court  of  Alabama.  During  the 
pendency  of  said  suit  plaintiff  notified  the  de- 
fendant of  the  same,  and  requested  him  to 
share  at  least  in  the  expense  of  the  defense, 
and  the  defendant  agreed  to  pay  $50  on  an  at- 
torney's fee  incurred  in  the  defense. 

I  further  find  that  the  value  of  the  lot  was 
greatly  depreciated  by  virtue  of  the  restriction 
placed  upon  the  use  of  the  same  as  contained 
in  said  conveyance  to  said  Qlenn  and  Hender- 
son above  mentioned. 

W.  O.  Mulkey,  ot  Geneva,  and  Simmons  & 
Tarbrongb,  of  Enterprise,  tor  appellant 
W.  W.  Sanders,  of  Elba,  tor  aK>eUeea. 

ANDEKSON,  0.  J.  The  trial  court  exon- 
erated thfe  appellant  of  fraud  In  fact,  or  fraud 
mala  fide,  and  properly  so,  upon  the  evident 
Idea  that  he  waa  sincere  in  representing  to 
the  appellee  Glenn  the  removal  of  the  restric- 
tive dause  as  to  the  use  of  the  lot  in  the  for- 
mer deed  by  virtue  of  a  release  procured  by 
him  and  his  lawyer  from  Treadwell  and  Mrs. 
Harrison,  but  found  that  he  was  guilty  of 
fraud  as  matter  of  law  In  procuring  from  the 
defendants  a  warranty  deed  upon  represent- 
ing to  them  that  the  impediment  to  a  good  ti- 
tle, to  wit,  the  restrictive  clause  in  the  old 
deed,  had  been  legally  and  properly  annulled, 
and  thereby  Inducing  them  to  make  a  warran- 
ty deed  to  said  lot,  which  said  fact  was  not 
true,  though  appellant  may  have  thought  at 
the  time  that  he  had  procured  a  valid  release, 
or  removal  of  the  restrictive  clause. 

SecUon  4298  of  the  Code  of  1907: 

"Misrepresentation  of  a  material  fact,  made 
willfully  to  deceive,  or  recklessly  without  knowl- 
edge, and  acted  on  by  the  opposite  party,  or  if 
made  by  mistake  and  innocently,  and  acted  on 
by  the  opposite  party,  constitutes  legal  fraud." 

See  Bethea  Go.  v.  Mayben,  192  Ala.  642,  68 
South.  814 ;  Dean  v.  Brown,  201  Ala.  468,  78 
South.  966. 

The  appellant,  having  represented  to  Glenn 
the  procurement  of  the  release  and  thereby 
induced  him  to  make  a  warranty  deed  to  the 
lot,  cannot  now  recover  of  Glenn  for  a  breadi 
of  warranty  resulting  from  the  validity,  or 


insufficiency,  ot  the  release  wbicb  he  had  pre- 
viously assured  Glenn  was  sufiSdent  Prest- 
wood  V.  Carlton,  162  Ala.  327,  60  South.  264. 
True,  White  may  have  told  Glenn  the  release 
was  on  file  in  the  prrobate  office  and  suggested 
that  he  inspect  same,  but  the  evidence  also 
shows,  and  as  found  by  the  trial  court,  that 
he  assured  Glenn  that  it  not  only  had  been 
obtained  but  also  informed  him  as  to  the  coo- 
tents  and  effect  of  same,  and  the  defendant 
had  the  right  to  rely  upcm  said  assurance 
without  being  required  to  make  an  independ- 
ent investigation.  Prestwood  v.  Carlton,  su- 
pra, and  cases  there  cited. 

It  is  next  suggested  that  the  defendant 
Glenn  oould  not  have  been  deceived  by  the 
appellant's  representation  for  the  reason  that 
Harrison  was  dead,  and  his  widow  could  not 
validly  release  the  restrictive  clause  in  the 
old  deed,  as  the  title  in  part  vested  in  certain 
minor  children  of  said  Harrison.  These  facts 
may  be  true,  but  White  undertook  to  procure 
the  release  through  the  aid  and  advice  of  his 
lawyer,  which  fact  was  known  to  Glenn,  and 
he  had  the  right  to  act  and  rely  upon  the  as- 
surances of  White  not  only  as  to  the  purpose 
and  contents  of  the  release  but  as  to  the  legal 
effect  of  same. 

The  judgment  of  the  circuit  court  la  af- 
firmed. 

Affirmed. 

uccueuAn,  somebviixe;  and  Thom- 
as, JJ.,  concur. 


(206  Ala^  183) 

STRAND  AMUSEMENT  CO.  V.  FOX. 
(3  Div.  469.) 

(Supreme  Court  of  Alabama.    Jan.  13,  1921.) 

Bills  asd  notes  «=>I65— Promissory  note  held 
not  made  nonnegotlable  by  words  "as  per 
00  n  tract." 
Under  Negotiable  Instruments  Law  (Code 
1907,  {  4960),  providing  that  an  unqualified 
order  or  promise  to  pay  is  unconditional,  though 
coupled  with  a  statement  of  the  transaction 
which  gives  rise  to  the  instrument,  a  promis- 
sory note,  being  in  the  usual  form,  containing 
the  usual  phrase  "value  received,  with  inter- 
est," and  uaual  clause  waiving  exemption,  etc., 
is  not  rendered  nonnegotiable  by  the  insertion, 
in  the  blank  space  opposite  the  word  "No."  in 
lower  left-hand  comer  of  note,  of  the  words 
"as  per  contract,"  since  to  destroy  negotiability 
the  reference  to  a  collateral  contract  must  show- 
that  the  obligation  to  pay  is  burdened  with  con- 
ditions of  the  contract,  and  statutory  provision 
is  merely  declaratory  of  common  law. 

McClellan,    J.,    and    Anderson,    C.    J.,    and 
Thomas,  J.,  dissenting. 

Appeal  from   Circuit  Court,   Montgomery 
County;  Leon  McCord,  Judge. 

Assumpsit  by  George  W.  Fox  against  the 
Strand  Amusement  Company.    Judgment  for 
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the  plaintiff,  and  defendant  appeals.  Trans- 
ferred from  Court  of  Appeals  onder  Acts 
1011,  p.  449,  {  6.    Affirmed. 

The  action  is  on  two  promissory  notes  ex- 
ecuted by  the  defendant  company  and  made 
payable  to  the  order  of  Orchestra,  Sales  & 
Supply  Company,  and  Indorsed  by  the  payee 
to  the  plaintlfT.  Just  under  the  sum  spedfled 
is  the  usual  phrase  "value  received,  with 
interest,"  etc.,  and  then  follows  the  usual 
clause  "waiving  exemptions,  agreeing  to  pay 
cost  of  collection,  and  waiving  notice  and  pro- 
test on  nonpayment"  In  the  lower  left- 
hand  comer  there  is  written  in  the  blanlc 
space  to  the  right  of  the  word  "No."  the 
words  "as  per  contract"  The  only  Issue  pre- 
sented in  the  case  by  the  pleadings  and  un- 
der the  written  agreement  of  the  parties  was 
whether  or  not  the  words  "as  per  contract" 
destroyed  the  negotiability  of  the  notes  as  a 
matter  of  law ;  it  being  agreed  that  plaintiff 
Is  a  bona  fide  holder  in  due  course,  except  as 
the  quoted  words  may  imi>art  notice  to  him 
'Of  conditions  which  would  defeat  any  right 
•of  recovery  by  the  original  payee.  The  trial 
-court  held  the  notes  to  be  negotiable. 

Well,  Stakely  &  Vardaman,  and  Walton  H. 
0111,  all  of  Montgomery,  for  appellant. 

Arrington  &  Arrington,  of  Montgomery,  for 
appellee. 

SOMERYILLE,  3.  The  single  question  pre- 
sented by  the  record  is  whether  or  not  the 
negotiable  character  of  the  notes  sued  on  Is 
destroyed  by  the  words  "as  per  contract" 
which  are  written  on  the  face  of  the  notes. 

Tlie  Negotiable  Instruments  Law  (Code,  i 
4960)  provides  that— 

"An  unqualified  order  or  promise  to  pay  is 
unconditional,  •  •  •  though  coupled  with: 
*  *  *  (2)  A  statement  ot  the  transaction 
which  gives  rise  to  the  instrument" 

This  Is  merely  declaratory  of  the  old  law 
merchant  (8  Corp.  Jur.  120,  {  213;  People's 
Bank  v.  Moore,  201  Ahi.  411,  78  South.  789), 
and — 

"It  may  be  stated  as  the  general  rule  that 
wherever  a  bill  of  exchange  or  promissory  note 
contains  a  reference  to  some  extrinsic  contract 
in  such  a  way  as  to  make  it  subject  to  the 
terms  of  that  contract,  as  distinguished  from 
a  reference  importing  merely  that  the  extrinsic 
agreement  was  the  origin  of  the  transaction, 
or  constitutes  the  consideration  of  the  bill  or 
note,  the  negotiability  of  the  paper  is  de- 
stroyed."   8  B.  C.  L.  883,  f  69. 

But  "the  negotiability  of  a  note  is  not  af- 
fected by  a  reference  which  is  simply  a  recital 
of  the  consideration  for  which  the  paper  was 
given,  or  a  statement  of  the  origin  of  the  trans- 
action, or  by  a  statement  that  it  is  given  in 
accordance  with  the  terms  of  a  contract  of 
even  date  between  the  same  parties."  S  R.  C. 
L.  918,  i  112. 

In  short,,  to  destroy  negotiability,  the  ref- 
■crence  to  a  collateral  contract  must  show 


that  the  obligation  to  pay  is  burdened  with 
the  conditions  of  that  contract. 
.  In  the  application  of  this  general  principle 
to  particular  cases,  the  decisions,  as  might  be 
expected  from  the  nature  of  the  subject  are 
by  no  means  harmonious.  In  this  state,  so 
far  as  we  are  advised,  there  is  no  prec-edent 
sufficiently  in  point  to  be  of  assistance  In  the 
solution  of  the  instant  case. 

Where  the  promise  to  pay  is  made  "subject 
to"  acnne  other  contract  referred  to,  the  au- 
thorities seem  to  be  agreed  that  the  obliga- 
tion is  conditional,  and  negotiability  is  de- 
stroyed. Klots,  eta,  Co.  V.  Manufacturers', 
etc.,  Co.,  179  Fed.  813,  103  C.  C.  A.  305,  30 
li.  B.  A.  (N.  S.)  40,  and  note,  citing  numerous 
cases ;  L.  B.  A.  1918B,  630 ;  8  Corp.  ^ur.  124, 
S  216.  So,  where  the  payment  was  to  be 
made  "according  to  the  requirements  of  a 
certain  agreement  of  even  date  herewith," 
tlie  note  was  held  nonnegotiable.  Chicago, 
etc..  Bank  v.  Chicago  T.  &  T.  Co.,  190  111. 
404,  60  N.  E.  586,  83  Am.  St  Rep.  138. 

Where  the  words  "as  per  terms  of  con- 
tract" were  written  after  the  words  "value 
received,"  it  was  held  that  negotiability  was 
not  affected  by  the  reference.  Nat.  Bk.  of 
Newbury  v.  W«itworth,  218  Mass.  30,  105  N. 
B.  626. 

In  Slaughter  v.  Bank  of  Bl8l)ee,  17  Ariz. 
484,  164  Pac.  1040,  it  was  held  that  a  memo- 
randum under  the  signature  of  the  maker, 
"for  payment  under  contract  of  even  date," 
did  not  affect  negotiability,  and  the  court, 
per  Ross,  C.  J.,  said: 

"The  usual  way  to  condition  or  to  make  con- 
tingent a  promise  to  pay  is  to  use  langnage 
clearly  carrying  that  intention  and  purpose  ei- 
ther by  direct  expression  or  by  reference  to 
some  extrinsic  contract  in  such  manner  as  to 
make  the  payment  of  the  note  subject  to  the 
terms  and  conditions  of  the  contract.  •  •  • 
If  it  can  be  said  that  the  expression  (quoting 
it)  fairly  or  reasonably  means  that  the  note 
was  given  and  its  payment  was  to  be  made 
'subject  to  the  terms  of  the  contract,'  therein 
referred  to,  it  would  follow  that  if  the  contract 
was  execntory,  the  payment  of  the  note  was 
subject  to  its  conditions.  There  is  nothing  in 
the  language  to  indicate  that  the  contract  re- 
ferred to  was  an  unexecuted  contract.  From 
what  appears  in  the  expression  the  contract 
may  have  been  fully  performed  and  executed. 
It  has  neither  subject  nor  predicate;  it  does 
not  assert  or  affirm  anything— it  is  a  mere  com- 
bination of  words  from  which  it  may  be  inferred 
that  a  contract  had  been  entered  into  between 
somebody  on  its  date.  We  cannot  enter  into 
the  speculation  of  inserting  or  supplying  omit- 
ted words,  as  appellant  would  have  us  do,  in 
order  to  give  it  the  force  and  effect  of  limiting 
and  qualifying  the  unconditional  promise  of 
the  makers  as  contained  in  the  body  of  the 
note— we  mast  accept  the  words  actually  used, 
which  do  dot  declare  anything,  or  assert  any- 
thing, or  affirm  anything,  but  are  a  mere  allu- 
sion to  or  signpost  of  the  transaction  out  of 
which  the  note  priginated.  It  does  not  mean 
the  same,  as  suggested  by  appellant  as  the 
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expreudon,  thia  note  !■  made  subject  to  con- 
tract of  even  date,'  for  in  the  latter  expression 
there  is  carried  the  idea  of  a  subsisting  and 
unfulfilled  contract,  an  executory  contract. 
*  *  *  In  the  case  at  bar  there  is  an  absence 
of  language  to  indicate  that  this  note  was  to 
be  burdened  with  the  conditions  of  any  agree- 
ment. At  most  it  is  a  mere  reference  to  the 
origin  of  the  transaction  and  'constttutes  notice 
of  the  existence  of  the  contract,'  bvt  'not  of 
the  breach  thereof.' " 

,  The  conrt  alluded  to  tbe  case  of  Klots,  etc, 
T.  Mfrs.,  etc.,  Co.,  supra,  and  quoted  with  ap- 
proval its  statement  that  If  the  memorandnm 
"merely  constitutes  notice  of  the  existence  of 
the  contract,  and  not  of  the  breach  thereof, 
it  would  not  affect  negotiability." 

In  Doyle  ▼.  Consldine,  195  IlL  App.  811,  It 
was  held  that  negotiability  was  not  affected 
by  a  memorandum  that  "this  note  U  gtven 
in  accordance  with  a  land  contract  of  even 
date"  (italics  supplied).  The  memorandum 
in  that  case  is  materially  different  from  the 
one  which' led  to  a  different  conclusion  in  190 
IlL  404,  60  N.  E.  586,  83  Am.  St.  Rep.  138, 
cited  supra. 

In  Waterbnry-Wallace  Co.  v.  Ivey,  99  Misc. 
Rep.  260,  163  N.  Y.  Supp.  719,  the  words  "as 
per  contract  of  Nov.  12,  1915,"  followed  the 
phrase  "value  rec^ved,"  and  it  was  held 
that  negotiability  was  not  affected.  In  that 
case  it  was  observed  that — 

"The  tendency  of  the  courts  is  to  construe 
commercial  instruments  having  on  them  a 
memorandnm  or  reference  to  dealings  between 
the  parties  as  negotiable,  if  they  in  other  re- 
spects have  all  the  characteristics  of  negotia- 
biUty" 

— a  principle  of  construction  which  is  affirm- 
ed in  the  text  of  8  Corp.  Jur.  119,  i  212. 

In  First  Nat.  Bk.  v.  Badham,  86  S.  O.  170, 
68  S.  E.  636,  138  Am.  St.  Rep.  1043,  a  ma- 
jority of  the  court  held  that  the  words  "as 
per  contract  of  November  23,  1899,"  follow- 
ing the  phrase  "for  value  received,"  did  not 
render  the  note  nonnegotlable.  The  bead- 
note  of  the  reporter  in  this  case  is  erroneous, 
as  an  examination  of  the  individual  opinions 
of  the  Justices  will  clearly  show.  This  error 
has  led  to  its  erroneous  citation  In  several 
instances  by  Judges  and  annotators. 

In  Coleman  v.  Valentin,  39  S.  D.  323,  164 
N.  W.  67,  It  was  held  that  the  memorandum, 
"This  note  is  one  of  a  series  given  in  pay- 
ment of  land  under  the  contract  this  day 
executed,"  did  not  affect  negotiability. 

On  the  other  hand,  the  case  of  Continental 
B.  &  T.  Co.  V.  Times  Pub.  Co.,'  142  La.  209, 
76  South.  612,  L.  B.  A.  1918B,  632,  is  strong- 
ly relied  upon  by  counsel  for  appellant  as 
supporting  their  contention  in  the  instant 
case.  There  the  notes  in  question  were  made 
payable  to  the  order  of  the  maker,  and  by 
him  indorsed  In  blank.  They  contained  the 
following:  "Value  received  rent  for  month 
of  [specifying]  for  part  of  a  brick  building 


[describing],  as  per  contract  dated  March  24, 
1913."  On  the  original  hearing  it  was  held, 
two  Justices  dissenting,  that  this  reference  to 
another  contract  did  not  subject  the  note 
thereto,  and  hence  did  not  affect  its  negotia- 
bility. But  on  r^earlng,  the  personnel  of 
the  court  having  In  the  meantime  changed, 
that  decision  was  set  aside,  and  the  holding 
then  was  that  negotiability  was  destroyed. 
Provosty,  J.,  adhering  to  Us  original  views, 
filed  a  dissenting  opinion. 

The  point  of  view  of  the  majority  la  thus 
stated  by  Monroe,  C.  J.: 

"It  may  very  well  be  that  a  statement  on 
the  face  of  a  note,  merely  identifying  it  as 
having  been  given  on  a  particnlar  occasion,  or 
in  oonnaction  miih  a  particular  tramaction,  wiU 
not  affect  its  negotiability ;  but  where,  to  the 
unconditional  promite  to  pay,  which  is  the  sole 
obligation  <rf  tiie  contract  expressed  in  a  nego- 
tiable note,  there  is  added  a  declaration,  or 
stipulation,  to  the  effect  that  snch  obligation  is 
assumed,  or  is  to  be  discharged,  subject  to,  in 
accordance  with,  or  'as  per'  the  terms  of  a 
collateral  and  contemporaneous  contract,  a  very 
different  question  is  presented.  A  contract  to 
make  a  payment,  or  to  do  something,  'as  per" 
another,  prior,  contemporaneous,  or  subsequent 
ccmtract,  means  that  the  one  contract  is  to  be 
executed  in  accordance  with  the  terms  and  oon- 
ditions  of  the  other,  upon  .which  the  parties 
have  agreed,  or  ore  to  agree,  and  such  an 
agreement  can  have  no  place  in  a  negotiable  in- 
strument" (italics  supplied). 

Our  review  of  the  reported  cases,  including 
many  not  noted  above,  would  seem  to  show 
that  the  conclusion  In  most  cases  Is  made  to 
depend  upon  the  collocation  of  the  reference 
clause  with  a  particnlar  part  of  the  note  and 
Its  relation  thereto.  If  It  is  so  placed  In  re- 
lation to  the  promise  to  pay  as  to  Clearly 
qualify  that  promise  by  subjecting  it  to  the 
terms  of  some  other  contract  referred  to, 
negotiability  is  denied.  This  was  obviously 
the  view  of  the  majority  In  the  Louisiana 
case,  supra,  viz.,  that  the  words  "as  per  ccm- 
tract," etc.,  related  to  and  qoallfled,  not  Its 
Immediate  antecedent  "value  received,"  but 
the  promise  to  pay ;  the  whole  being  a  single 
sentence  In  unbroken  sequence.  Conceding,, 
without  affirming,  the  correctness  of .  that 
construction,  the  decision  would  seem  to  be- 
correct. 

Thns  the  question  presented  la  one  prima- 
rily  of  construction  of  the  terms  of  the  In- 
strument. 

In  the  Instant  case,  the  reference  clause  Is 
separate  and  distinct  from  the  rest  of  the 
note.  Its  intended  application  caimot  be  de- 
termined with  any  reasonable  degree  of  cer- 
tainty. There  Is  nothing  to  show  that  it 
was  Intended  to  qualify  the  promise  to  pay 
rather  than  to  explain  merely  the  occasion 
or  the  circumstances  of  its  execution.  Ita- 
detachment,  both  physically  and  grammati- 
cally, from  the  essential  parts  of  the  note., 
would  seem,  however,  to  invite,  as  more  ra— 
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tlonal,  the  conjecture  that  it  was  merely  an 
explanation  of  the  note  as  a  whole — a  memo- 
randum to  identify  it  by  connecting  its  ex- 
ecution with  an  existing  agreement  "as  per", 
that  is,  In  accordance  with,  or  pursuant  to, 
which  it  was  made.  We  do  not  thinic  this 
memorandum  can  be  construed  as  qualifying 
the  promise  to  pay,  and  the  autboritiea  are 
numerous  and  practically  harmonious  to  the 
proposition  that  the  mere  knowledge  by  an  in- 
dorsee of  negotiable  paper  that  it  was  found- 
ed upon  an  executory  ccmtract,  the  breach 
of  which  may  avoid  the  obligation  as  be- 
tween the  original  parties,  la  not  notice  of  an 
inflrmity  which  will  alter  his  status  as  a 
boldn*  in  due  course.  7  Cyc.  848;  8  Corp. 
Jut.  121,  {  213 ;  Miller  v.  Ottaway,  81  Mich. 
196,  46  N.  W.  666,  8  L.  a.  A.  428,  21  Am.  St 
Rep.  613,  and  authorities  cited.  The  ques- 
tions of  qualiflcatlon  of  the  promise  to  pay, 
and  of  mere  notice  of  a  collateral  contract 
which  may  affect  the  obligation  to  jwy,  are 
separate  and  distinct,  and  not  to  be  confused. 

It  results  from  the  foregoing  consider- 
ations that  the'  notes  sued  on  must  be  re- 
garded as  negotiable  instruments  upon  which 
the  plaintiff,  as  a  holder  in  due  course  is  en- 
titled to  recoTer,  and  the  Judgment  must  be 
affirmed. 

AfiSrmed. 

SATRB.  GARDNER,  and  BROWN,  JJ.. 
concur. 

ANDERSON,  0.  J.,  and  THOMAS,  J.,  dis- 
sent 

McGLEIiLAN,  J.  (dissenting).  The  original 
notes,  the  negotiable  or  nonnegotiable  char- 
acter of  which  is  a  controlling  inquiry  on 
this  appeal,  are  certified  to  this  court  for  its 
insitection.  They  are  on  printed  forms,  the 
date,  maturity,  and  amount  being  filled  in 
In  handwriting.  On  the  lower  left-hand  side 
of  the  face  of  the  paper,  opposite  the  signa- 
ture, these  words  are  written  in  in  ink,  in 
the  same  handwriting  and  ink  making  the 
signature  to  the  notes:     "As  per  contract." 

To  my  wind,  the  opinion  of  Monroe,  C.  J., 
in  Continental  Bank  &  Trust  Co.  t.  Times 
Pub.  Co.,  142  La.  209,  76  South,  pp.  614,  617, 
L.  R.  A.  1918B,  632— a  deliverance  in  imme- 
diate point — demonstrates  the  fact  that  the 
quoted  words  on  these  notes  operated  to 
destroy  their  negotiability.  I  shall  not  at- 
tempt to  reiterate  what  that  able  Jurist  has 
so  forcefully  expressed. 

The  majority  of  this  court  makes  material 
to  th^  view  the  place  on  the  notes  where 
the  quoted  phrase  was  written ;  this  notwith- 
standing it  has  been  long  decided  by  this 
court,  as  well  as  generally  elsewhere,  that 
matter  Indorsed  on  a  note,  even  in  the  mar- 
gin, becomes  a  part  of  the  instrument  "as 
much  so  as  if  it  had  been  set  forth  in  the 
body  of  the  Instrument"  Seymour  v.  Far- 
qiihar,  93  Ala.  292,  8  South.  466;     Sacred 


Heart  Church  t.  Manson,  203  Ala.  256,  82 
South.  498,  499,  and  other  authorities  there- 
in cited.  If  this  established  doctrine  is  ac- 
corded appropriate  deserved  effect  in  this  in- 
stance, a  material  consideration  on  which  the 
majority  predicated  their  conclusion  would 
be  removed.  I  see  no  reason  to  deny  this 
rule's  effect  In  the  circumstances  here  in- 
volved. 

Code,  I  4974  (section  17  of  the  TJnlf  onn  Ne- 
gotiable Instnun^its  Law)  provides,  through 
subdivision  4: 

"Where  there  is  CMifiict  between  the  written 
and  the  printed  provisions  of  the  instrument, 
the  written  prDvisiona  prevaiL" 

Unless  it  can  be  held  that  the  written 
words  "as  per  contract"  are  denied  any  ef- 
fect wliatsoever,  they  institute  a  conflict 
with  the  printed  words  (In  the  form  hexe 
used)  manifesting  an  unqualified  "promise  to 
pay  to  the  order  of'  the  payee.  It  is  not 
to  be  supposed,  much  less  assumed,  that  this 
phrase  "as  per  contract"  was  written  on  the 
instrument  without  purpose  or  effect. 


FULLER  V.  VINCENTELLL 


(»6  Ahu  Mt) 
(3  DW.  473.) 


(Supreme  Court  of  Alabama.    Jan.  27,  1921.) 

1.  Insane  persons  4=»7I  —  Wbtct  petHloa  for 
sale  of  property  for  reinvestmrat  of  proceeds 
should  allege  stated. 

As  against  a  demurrer  a  petition  under 
Code  1907,  H  4411,  4412,  by  gnardian  to  seU 
property  of  ward  for  reinvestment  of  proceeds, 
must  state  the  purpose  for  whldi  the  sale  is 
asked,  the  necessity  or  propriety  of  the  sale, 
and  the  condition  of  the  estate,  and  facts  and 
circumstances  tending  to  show  that  the  sale 
is  necessary  or  expedient 

2.  Insane  persons  ^=>7I— On  oollateral  attaok, 
presumptions  In  favor  of  petition  for  sale  of 
property  for  reinvestment  of  proceeds. 

In  the  constmction  of  a  petition  tor  sale 
of  ward's  property  for  reinvestment  of  pro-, 
ceeds  when  collaterally  assailed,  every  reason- 
able intendment  from  the  language  will  be 
made  in  support  of  its  sufficiency  and  validity. 

3.  Insane  persons,  «=>7 1— Petition  for  sale  of 
property  for  reinvestment  of  proceeds  held 
good  as  against  successful  bidder  at  sale. 

Under  Code  1907,  |S  4411,  4412,  author- 
izing sale  of  property  of  ward  for  reinvest- 
ment of  proceeds  and  providing  that  applica- 
tion of  guardian  must  state  the  facts  showing 
that  the  interest  of  the  ward  would  be  pro- 
moted by  the  sale  and  reinvestment,  a  petition 
by  guardian  describing  the  property  and  alleg- 
ing ownership  subject  to  lease  and  that  ward 
derived  from  property  a  very  small  income 
and  that  said  property  could  now  be  sold  for  a 
good  price  and  proceeds  invested  to  bring  a 
greater  income,  though  demurrable,  is  good 
on    objection    of    snccessfol    bidder    at    sale; 
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gaardlan  ad  litem  bavins  made  no  objection 
thereto. 

4^  Insane  persons  ^=>7I  —  Court  shoald  see 

that  prooeeds  of  sale  of  property  are  safely 

Invested. 

Under  Code  190T.  I  4411,  authorizing  sale 

of  property  of  ward  for  reinvestment,  probate 

court  should  exercise  the  discretion  invested  in 

it  to  direct  the  reinvestment  with  a  view  of 

safety  rather  than  the  mere  enhancement  of 

income. 

Appeal  from  Probate  Conrt,  MontgomeTT 
Oounty;  Ohas.  B.  Teaslejr,  Judge. 

Application  by  Michael  VIncentelll,  as 
guardian  of  Mary  VIncentelll,  non  compos 
mentis,  for  tbe  sale  of  certain  property  with 
reinvestment  of  the  proceeds.  From  a  de- 
cree granting  the  relief  prayed  for,  H.  B. 
B^Ier,  as  guardian  ad  litem,  appealsi  Af- 
firmed. 

The  only  question  raised  on  the  appeal  is 
whether  the  application  set  oot  sufficient 
facts  to  confer  Jurisdiction  upon  the  court, 
and  this  question  was  not  made  until  after 
the  sale  and  by  the  attorney  for  the  success- 
ful bidder  when  passing  upon  the  title. 
H.  B.  Fuller,  of  Montgomery,  for  appellant 
HUI,  Hill,  Whiting  &  Thomas,  of  Mont- 
gomery, for  appellee. 

SOMERYILLB,  J.  This  appeal  Is  taken 
by  the  guardian  ad  litem  from  a  decree  of 
the  probate  court  of  Montgomery  oounty 
ordering  a  sale  of  certain  city  real  estate  of 
a  non  compos  maitts  for  reinvestment  of  the 
proceeds,  on  the  petition  of  her  lawful  guard' 
Ian. 

Section  4411  of  the  CSode  provides  that — 

"The  court  of  probate  may  authorize  the 
guardian  to  sell  any  property  of  the  ward,  and 
direct  the  investment  of  the  proceeds  in  bonds, 
notes,  or  bills  of  exchange  at  interest  on  mort- 
gage security,  or  in  other  property  or  securi- 
tips,  in  the  name  of  the  ward." 

And  section  4412  provides  that — 

"To  obtain  such  order  of  sale  the  guardian 
must  make  application  in  writing,  verified  by 
affidavit,  describing  the  property  sought  to  be 
sold,  and  stating  the  facts  showing  that  the  in- 
terest of  the  ward  would  be, promoted  by  the 
proposed  sale  and  reinvestment"  (Italics  sup- 
plied.) 

The  petition  herein  exhibited  Is  duly  veri- 
fied, and  after  describing  the  property  to  be 
sold,  and  alleging  the  ownership  of  the  ward 
as  subject  to  a  one  year  lease  to  expire  on 
October  1,  1920,  It  concludes  with  this  aver- 
ment: 

"That  she  (the  ward)  derives  from  said  prop- 
erty a  very  small  income,  and  that  said  prop- 
erty can  now  be  sold  for  a  good  price,  and  the 
proceeds  of  said  sale  can  be  invested  in  prop- 
erty or  secniities  bringing  a  greater  Inoome, 


and  of  greater  value  to  sidd  ward  than  the 
said  property,  whereby  the  interest  of  said 
ward  would  be  promoted  by  said  sale  and  rein- 
vestment." 

No  objection  was  taken  by  the  guardian 
ad  litem,  by  demurrer  or  otherwise,  to  the 
sufficiency  of  the  allegations  of  the  petition, 
and,  upon  the  testimony  taken  by  deposition 
and  submitted  to  the  court  the  sale  was  duly 
ordered,  made,  reported,  and  confirmed. 

The  assignments  of  error  attack  the  valid- 
ity of  the  order  of  sale  and  of  the  subse- 
quent proceedings,  on  the  ground  that  the 
petition  falls  to  meet  the  requirement  of  the 
statute  (section  4412)  that  the  facts  should 
be  stated  showing  that  the  Interest  of  the 
ward  would  be  promoted  by  the  proposed 
sale  and  reinvestment;  and  that  therefore 
the  petition  did  not  confer  Jurisdiction  on 
the  court  In  the  premises. 

In  Daughtry  v.  Thweatt  105  Ala.  617,  16 
South.  920,  63  Am.  St  Rep.  146,  decided  prior 
to  the  present  statute.  It  was  said  that— 

"He  Jurisdiction  conferred  on  the  judge  of 
probate  could  not  he  called  into  exercise,  with- 
out an  application  disclosing  good  cause  for  the 
sale  of  property  real  or  personal." 

In  that  case  the  facta  showing  the  required 
ocmdusion  were  fully  set  out  hi  the  petitloo, 
and  the  petition  was  held  as  suflBdent  In  Its 
Jurisdictional  averments  of  fact 

So,  also,  in  Holton  v.  Rogers,  191  Ala.  48, 
67  South.  1004,  where  the  facts  showing  the 
comparative  advantages  of  the  property  to 
be  sold  and  the  property  to  be  bought  with 
its  proceeds  were  set  out  In  detail,  the  peti- 
tion was  held  as  sufficient  for  Jurisdictional 
purposes,  on  a  collateral  attack. 

In  Van  Houtan  v.  Black,  191  Ala.  168,  172, 
67  South.  1008,  1009,  it  was  said  of  a  guard- 
ian's sale  under  statutory  authority: 

"It  is  enough  to  sustain  the  proceeding  on 
collateral  attack  tliat  the  necessary  facts  are 
colorably  or  inferentialiy  stated ;  but  they  must 
be  stated  in  some  way.    •    •     •  " 

[1]  The  general  rule,  deduclble  tnm  the 
authorities  acting  under  statutes  like  ours. 
Is  that  as  against  demurrer  the  petition 
"must  state  the  purpose  for  which  the  sale 
Is  asked,  the  necessity  or  propriety  of  the 
sale,  and  the  condition  of  the  estate  and 
facts  and  circumstances  tending  to  show 
that  the  sale  is  necessary  or  expedient"  21 
Cyc.  127;  Womble  v.  Trice's  Guardian,  112 
Ky.  538,  66  S.  W.  370. 

[2]  But  It  Is  well  settled  that— 

"After  the  proceedings  have  progressed  to  a 
decree  of  sale,  a  sale  made  thereunder,  and 
rights  of  property  have  attached,  •  •  •  in 
the  construction  of  the  petition,  when  collater- 
ally assailed,  every  reasonable  intendment  from 
the  language  will  be  made  in  support  of  its 
sufficiency  and  validity."  Whitlow  v.  Echols, 
78  Ala.  206,  208 ;   Bang  v.  Kent  29  Ala,  542. 
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And  It  Is  now  settled  by  repeated  decisions 
that  this  rale  most  be  applied  on  appeal,  also, 
wbere  there  Is  no  demurrer  to  the  complaint 
and  only  a  general  attack  Is  made  upon  the 
Judgment.  Werten  v.  K.  B.  Koosa  &  Co.,  169 
Ala.  268,  63  South.  98 ;  Calms  v.  Moore,  194 
Ala.  102,  69  South.  679.  As  pointed  out  in 
Whitlow  T.  Echols: 

"The  rule  does  not  •ntborlze  pre$umirtU>n* 
of  jurisdictional  facts;  bat  applies  only  to  the 
construction  of  the  phraseology  of  the  appli- 
cation, in  determining  whether  the  Jurisdic- 
tional facta  are  abown,  after  the  matter  has 
ceased  to  be  a  question  of  pleading,  and  the 
proceedings  have  ripened  into  a  decree,  and 
property  rights  have  accrued,  and  the  decree  is 
collaterally  assailed."     (Italics  supplied.) 

[3]  Although  the  petition  here  exhibited  la 
clearly  subject  to  appropriate  demurrer,  yet, 
within  the  rule  announced  in  Van  Hontan  t. 
Black,  191  Ala.  168,  67  South.  1008,  we  think 
the  pietltlon  states  the  necessary  facta  at 
least  "colorably  or  inferentlally,"  and  is  snf- 
adent  on  general  attack  like  this  to  support 
the  Jurisdiction  and  snstain  the  decree  of  the 
court 

[4]  The  record  does  not  show  any  order  dl- 
reeling  or  authorizing  the  relnTestment  oif 
the  proceeds  of  the  sale,  and  no  point  la  made 
with  respect  thereta  l%at  matter  is  left 
by  the  statute  (Code,  S  4411)  to  the  sound 
discretion  of  the  probate  court,  but  it  la 
proper  to  suggest  that  that  discretion  ought 
to  be  exercised  in  all  cases,  and  especially  in 
cases  like  this,  with  a  view  to  the  safety  of 
the  reinvestment  rather  than  to  the  mere 
enhancement  of  its  income  retom.  See  Pe- 
tition of  Brooks  Mason,  Guardian,  Hopk.  Ch. 
(N.  T.)  122,  where  some  wise  observations 
were  made  on  this  subject. 

Let  the  orders  and  decree  of  the  probate 
court  be  aflSrmed. 

Affirmed- 

All  the  Justices  concur. 


(206  Ala.  ») 

BEATY  et  al.  v.  WASHAM  at  al. 
(5  DIv.  750.) 

(Supreme  Court  of  Alabama.    Dec.  16,  1920.) 

1.  Homeatead  «s>ll8(4)  —  Conveyanoe  of 
homestead  void  where  wife  Insane. 

An  attempted  conveyance  by  the  hnstwnd, 
the  wife  joining,  is  wholly  void  where  the  wife 
is  insane. 

2.  Homestead  «=>l  18(4)— Title  to  homestead  Is 
la  husband,  and  wife's  signature  and  assont  Is 
not  that  of  grantor. 

The  title  to  a  homestead  owned  by  the 
hnsband  is  in  the  iinsband  only,  and  the  wife  is 
not  required  to  become  the  grantor  to  satisfy 
the  law's  exaction  that  her  voluntary  signature 
and  assent  to  the  conveyance  is  necessary. 


WASHAM  837 

80.) 

3.  Hoflisstead  «=» 1 29 (I)— Statute  as  to  eon* 
veyanca  by  Insane  grantor  Inapplicable  to  ooa- 
voyaaoe  of  homestead. 

Code  1907,  (  3847,  providing  that  whenever 
any  person  shall,  in  good  faith,  for  a  valuable 
consideration,  purchase  real  estate  from  an  in- 
sane person  without  notice  of  insanity,  the  con- 
veyance shall  not  be  void,  but  the  insane  person 
may  recover  the  difference  between  the  mar- 
ket value  and  the  price  paid,  and  also  protecting 
the  rights  of  the  parties,  has  reference  alone  to 
an  insane  grantor,  and  is  inapplicable  to  a  con- 
veyance of  the  homestead  by  the  husband  Join- 
ed in  by  the  wife  when  insane. 

4.  Homestead  ^932— Aetual  oeoupanoy  oasaa* 
tial  to  oharaeterize  land  as  homestead. 

Actual  occupancy  is  essential  to  character- 
ize land  as  a  homestead,  and  where  a  husband 
and  wife  moved  oft  the  homestead  after  an 
ineffectual  attempt  to  convey  it,  and  neither  the 
husband  nor  the  wife  occupied  the  premises  at 
the  time  of  the  death  of  either,  purchasers  who 
were  the  heirs  of  the  husband  held  invested  with 
the  legal  title  to  such  premises. 

Appeal  from  Circuit  Court,  Coosa  County; 
B.  3.  Garrison,  Judge. 

Ejectment  by  W.  L.  Washam  and  others 
against  Wiley  Thomas,  as  tenant,  who 
brought  in  his  landlord,  T.  J.  Beaty.  Judg- 
ment for  the  plalntUfs,  and  defendants  ap- 
peal   Affirmed. 

Felix  L.  Smith  ft  Son,  of  Rocktord,  for  ap- 
pellants. 

James  W.  Strother,  of  Dadeville,  and 
John  A.  Darden,  of  Ooodwater,  for  appellees. 

McCLELLAN,  J.  Statutory  ejectment,  in- 
stituted September  11,  1818,  by  appellees 
against  appellants  Beaty  and  Thomas;  the 
latter  being  the  tenant  of  the  former.  As  the 
result  of  findings  of  fact  by  the  Jury,  plain- 
tiffs were  given  judgment  for  the  land  de- 
scribed in  the  complaint.  The  appellees, 
plaintiffs,  are  among  the  heirs  at  law  of  B.  J. 
Washam,  deceased,  who  died  in  1917. 

In  February,  1908,  Teel  conveyed  the 
land  in  question,  by  warranty  deed,  for  a 
valuable  consideration,  to  R.  J.  Waabam.  B. 
3.  Washam  and  his  wife,  Francis  A.,  resided 
on  this  land.  It  was  their  homestead  on  the 
7th  day  of  September,  1915,  when  for  "$1  and 
other  valuable  considerations"  a  warranty 
deed  thereto  to  the  appellant  Beaty  was  un> 
dertakoi  to  be  executed.  It  appears  that 
tills  land  did  not  exceed  160  acres  in  area, 
and  that  its  valne  was  less  than  $2,000. 

[1]  The  plain  tiffs  asserted,  and  the  jnry  so 
concluded,  that  at  the  time  the  conveyance  of 
this  homestead  to  Beaty  was  made,  Francis 
A.  Washam,  the  wife  of  R.  J.  Washam,  was 
mentally  Incompetent  to  give  her  "voluntary 
signature  and  assent"  (Code,  {  4161)  to  the 
alienation  of  the  homestead.  This  court  has 
'  long  since  established,  in  Thompson  v.  Mort- 
gage Co.,  110  Ala.  400,  18  South.  316,  55  Ank 
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St  Rep.  29,  the  doctrine  that  an  attempted 
conTeyance  of  the  homestead  to  a  third  per- 
son Is  a  nullity,  wholly  void,  If  the  wife  Is  In- 
sane at  the  time  her  "voluntary  signature 
and  ass«it"  are  requisite  to  the  validity  of 
the  Instrument  The  defendant  would  avoid 
the  result  attending  the  statute  and  the  doc- 
trine Illustrated  In  Thompson's  Case,  supra, 
by  recourse  to  the  provisions  of  Oode,  {( 
3347,  a948.    These  sections  read: 

3347.  "Whenever  any  person  shall  in  good 
faith,  and  for  a  valnable  consideration,  pur- 
chase real  estate  from  an  insane  person  with- 
out notice  of  such  insanity,  such  contract  and 
conveyance  shall  not  be  void,  but  such  insane 
person  may  recover  from  the  vendee  or  those 
claiming  under  him,  the  difference  between  the 
market  value  of  such  real  estate  at  the  time  of 
the  sale  and  the  price  paid  therefor,  with  inter- 
est thereon,  and  shall  have  a  lien  on  such  real 
estate  to  secure  the  same,  and  the  purchasers 
from  such  vendee,  without  notice  of  the  insan- 
ity of  the  original  vendor,  shall  be  protected 
in  like  manner  and  have  the  benefits  of  this 
section." 

3348.  "Except  as  provided  in  the  preceding 
section,  all  contracts  of  an  Insane- person  are 
void,  but  he  and  his  estate  sIulQ  be  liable  for 
necessaries  furnished  liim  which  may  be  re- 
covered upon  the  same  proof  and  upon  the 
same  conditions  as  if  furnished  to  an  infant" 

[2]  "The  title  to  the  property  [a  home- 
stead owned  by  the  husband]  Is"  in  the  hus- 
band only,  and  so  is  the  right  of  homestead; 
and  hence  In  a  conveyance  by  the  husband  of 
the  homestead,  owned  by  him,  the  wife  is  not 
required  to  be  or  to  become  a  grantor  In  or- 
der to  satisfy  the  law's  exaction  that  ber 
"voluntary  signature  and  assent"  to  the  con- 
veyance of  such  homestead  Is  necessary  to 
its  conveyance;  she  having  no  property  In 
the  homestead  owned  by  the  husband.  Dool- 
«S  V.  Vlllalonga,  61  Ala.  129,  132 ;  Vandeave 
T.  Wilson,  73  Ala.  387,  389,  among  others. 

[8]  Oode,  I  3847,  quoted  above,  has  refer- 
ence alone  to  an  Insane  grantor,  not  to  the 
insane  wife  of  the  grantor,  who,  as  stated, 
has  no  such  property  or  estate  In  the  home- 
stead (owned  by  the  husband)  as  constitutes 
her  a  grantor  in  the  premises.  The  provi- 
sions of  this  statute  cannot,  therefore,  avail 
this  appellant;  and  If,  as  the  Jury  concluded, 
R.  J.  Washam's  wife  was  Insane  at  the  time 
this  conveyance  to  Beaty  was  undertaken  to 
be  made,  the  Instrument  was  wholly  void, 
just  as  If  it  had  not  been  executed  at  all. 
After  this  oitirely  Ineftectual  effort  to  convey 
the  homestead  to  Beaty  was  made,  Washam 
and  his  wife  moved  off  the  land,  and  Beaty 
went  Into  exclusive  possession;  and  neither 
R.  J.  Washam  nor  his  wife  occupied  the 
premises  at  the  time  of  the  death  of  either  of 
them  in  1917  and  1918,  respectively. 

[4]  Since  actual  occupancy,  with  some  stat- 
utory excepticms  not  presently  pertinoit,  Is 
essential  to  characterize  land  as  a  home- 


stead; since  a  resident  of  Oils  state  cannot 
have  two  distinct  homesteads  under  our  laws 
(Hodges  V.  Hodges,  201  Ala.  216,  216,  77 
South.  741,  dtlng  earlier  decisions;  8  Mich. 
Ala.  Dig.  pp.  88,  89 ;  Fuller  v.  Amer.  Supply 
Ck>.,  185  Ala.  612,  614,  516,  64  South.  649, 
among  others) ;  and  since  there  does  not  ap- 
pear to  have  been  any  effective  setting  apart 
of  this  area  in  lieu  of  homestead — ^the  plain- 
tiffs (appellees)  became  Invested  with  the  le- 
gal title  held  by  R.  J.  Washam  at  the  time  of 
his  death,  and  were  hence  entitled  to  main- 
tain ejectment  against  Beaty  and  his  tenant 
Thomas  to  recover  the  land. 

The  Judgment  is  affirmed. 

Affirmed. 

ANDERSON,  a  J.,  and  SOMBRYIIiliB  and 
THOMAS,  JJ.,  concur. 


(205  Ala.  217) 

STOLLENWERCK  0t  ai.  v.  GREIL  et  aL 
(3  DIv.  478.) 

(Supreme  Court  of  Alabama.    Jan.  20,  1921.) 

1.  Dedication  «=» I— "Public  eassoieat"  la  laad 
defined. 

A  dedication  or  puldic  easement  in  land  is 
generally  defined  as  its  devotion  to  a  public  use 
by  an  unequivocal  act  of  the  owner  of  the  fee, 
manifesting  the  intention  that  it  shall  be  ac- 
cepted to  be  used  presently  or  in  the  futur« 
for  such  public  purpose. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dedica- 
tion;   First  Series,  Public  Basement] 

2.  OedloatlOB    4=^31— Natare    of    acMptaaee 
staled. 

Acceptance  of  dedication  of  a  street  must 
be  by  competent  authority  and  eviaenced  (1) 
by  deed  or  other  record;  (2)  by  acts  that 
operate  as  an  estoppel  in  pais;  or  (3)  by  long- 
continued  use  on  the  part  of  the  public  in  such 
wise  as  that  a  dedication  and  acceptance  are 
presumed. 

3.  Dedloallon  «=>63(l)— No  abandoameat  af 
street  except  by  legislative  sanction. 

A  street  once  dedicated  and  accepted,  can- 
not be  abandoned,  except  by  legislative  sanc- 
tion. 

4.  Datfloatlon  «=>I8(I)— Coatraot  as  to  street 
held  dedication  thereof. 

Where  a  public  service  company  and  a 
municipal  corporation  agreed  that  certain  pnl>- 
lic  streets  should  be  used  exclusively  by  the 
company,  and  in  lieu  thereof  the  company 
should  maintain  on  its  land  certain  other 
streets  designated  as  private  streets,  the  lat- 
ter were  public  streets,  as  performance  of 
covenants  of  contract  was  a  dedication,  and 
the  adoption  of  contract  by  municipal  author- 
ities was  an  acceptance  of  the  dedication,  and 
the  subsequent  conduct  of  the  parties  could 
not  impair  the  legal  effect  of  that  dedication. 
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Appeal  from  Circuit  Court,  Montgomery 
County;  Leon  McCord,  Judga 

BUI  by  N.  J.  Greil  and  otbera  against  Frank 
Stollenwerck  and  others  to  enjoin  the  ob- 
struction of  a  street  or  alleyway.  Decree  for 
complainanta,  and  respindenta  appeal.  Af- 
firmed. 

For  the  facts  not  stated  In  the  opinion,  see 
former  report  of  this  case,  201  Ala.  803,  78 
South.  70. 

Goodwyn  ft  Mdntyre^  of  Montgomery,  (or 
appellants. 

Steiner,  Omm  ft  Well,  of  Montgomery,  tor 
appellees. 

THOMAS,  J.  The  bill  was  to  oojoln  ob- 
structing a  part  of  a  street  abutting  app^ee^ 
property  In  the  dty  of  Montgomery.  Its 
equity  was  supported  by  the  several  provi- 
sions of  a  omtract  adopted  June  8,  and 
apiwoved  June  18,  1886,  between  the  dty 
council  of  Montgomeiy  and  the  MoMIe  ft 
Montgomery  Railway  Oxnpany  and  the 
Louisville  ft  Nashville  Railroad  Company, 
a  copy  of  which  Is  attached  to  the  bill  and 
was  set  out  in  report  of  the  first  appeaL  It 
was  averred  that  the  contract  requirements 
had  been  carried  out  by  the  railroad  company, 
the  street  in  question  had  been  opened  to  the 
public  and  used  by  the  putUc  since  it  was 
oposed  and  improved  by  the  railroad  com- 
pany, pursuant  to  contract,  and  that  respond- 
ents were  obstructing  this  street  at  the  time 
the  bill  was  filed,  and  prc^osed  to  continue 
such  obstruction  thereof. 

Respondents  filed  separate  answers  VdcoT' 
poratlng  demurrers  therein.  On  submlaslon 
for  decree,  on  demurrer  to  the  bill,  the  Judg- 
ment was  for  respondents,  and  complainants 
appealed.  That  record  presented  all  of  the 
pleadings,  including  the  answers  of  the  sev- 
eral respondents,  the  demurrets  being  part 
of  such  answers,  and  a  reversal  was  had. 
Qrell  V.  StoUenwerck,  201  Ala.  303,  78  South. 
78.  The  (pinion  discussed  at  length  the  legal 
effect  of  said  contract  between  the  city  coun- 
cil of  Montgomery  and  said  railroad  compa- 
nies ;  stated  that  the  conclusion  was  reached 
in  the  light  of  the  Judicial  and  legislative 
history,  pertaining  to  the  contract,  and  also 
"in  view  of  the  averments  in  the  answers  of 
the  several  respondents."  Held,  that  the 
street  In  question  (termed  in  the  contract  a 
private  street)  was  a  public  thoroughfare  of 
the  dty  of  Montgomery.  The  gist  of  the 
opinion  is  In  its  conduding  words: 

"It  follows  from  what  we  have  said  that  we 
hold  that  the  way  in  question  is  a  street,  and 
as  such  subject  to  the  right  of  use  by  the  pub- 
lic as  other  streets  in  the  dty,  notwithstanding 
it  is  called  a  private  street  in  the  contract, 
nils  being  true^  appdiees  (respoodents  below) 
have  no  right  to  close  it,  or  to  prevent  the  ap- 
pellees as  abatting  owners  from  using  it,  and 
appellants'  bill  to  enjoin  sach  obstruction  anu 
dosing  of  the  street  In  question  contains  eqnity, 


fand  the  trial  court  erred  in  sustaining  the  de- 
murrer to  the  bill  for  want  of  equity." 

It  will  be  noted  that  In  considering  the 
question  presented  on  first  appeal  the  court 
decided  the  case  as  presented  by  the  bill  and 
exhibit,  challenged  by  the  demurrer,  incor- 
porated in  respondents'  answers.  This  Is 
made  to  appear  in  the  second  subdivision  of 
the  opinion.  The  court  considered  the  bill 
and  answers  together,  and  referred  partic- 
ularly to  specific  allegations  of  the  answer. 
The  resi)ectlve  Insistences  are  stated  in  that 
opinion  as  follows: 

"The  railway  company  also  insists  that  nei- 
ther the  public  nor  tiie  abutting  owners  on  this 
part  of  the  street  have  any  right  to  use  or 
easement  in,  to,  or  over,  that  part  of  the 
street;  that  when  it  ceased  to  use  the  land  east 
of  Lee  street  for  a  depot  there  was  no  neces- 
sity for  a  street  or  easement  there;  and  that 
it  or  its  successors  in  title  have  the  right  to 
dose  it  up  and  prevent  its  use  by  the  public 
or  by  the  abutting  owners. 

"On  the  other  hand,  these  appellants  (com- 
plainants below),  who  are  abutting  owners  on 
that  part  of  the  street  so  abandoned  and  closed, 
claim  that  the  part  of  such  street  in  question 
became  a  pubUe  highway,  by  virtue  of  tiie  con- 
tract and  of  the  use  to  which  for  many  years 
it  was  put,  notwithstanding  it  was  in  the  con- 
tract denominated  a  'private  street' " 

Mr.  Justice  Mayfield  said: 

"The  phrase  in  the  contract  'private  street' 
is  a  paradox,  if  not  an  absurdity  or  inconsist- 
ency, in  the  use  of  speech  or  words.  literally 
and  strictly  speaking,  there  is  and  can  be  no 
such  thing  as  a  private  street.  There  are  and 
may  be  both  public  and  private  ways,  but  not 
so  as  to  streets.  Streets  are  a  certain  class  of 
public  highways;  a  pubiiic  stveet,  literally 
speaking,  means  no  more  than  a  street,  while 
a  private  street,  literally  speaking,  is  an  im- 
possibility. No  way  can  be  both  private  and 
a  street;  it  may  be  one  or  the  other,  but  not 
both.    •    •    • 

"In  construing  this  contract  we  must  there- 
fore determine  whether  or  not  a  private  way 
or  street  was  to  be  constructed  and  maintained 
by  the  railway  company.  If  a  private  way  only, 
then,  of  course,  there  is  no  eqnity  in  this  biU; 
if  a  street,  then  the  bill  does  contain  equity, 
Construing  the  contract  as  a  whole,  and  in  the 
light  of  its  history,  and  of  the  uses  to  which 
the  way  was  intended  to  be  put,  and  was  pat, 
by  the  parties  and  the  public  for  this  long  pe- 
riod, we  are  constrained  to  hold  that  the  way 
is  a  street,  and  not  a  private  way." 

Subsequent  to  the  rendltl<m  of  this<qolnion, 
testimony  was  taken  before  the  trial  Judge, 
and  the  cause  was  submitted  for  final  decree. 
Appellants  Introduced  testlm<ay  to  substan- 
tiate the  averments  of  their  answer  by  wit- 
nesses S.  E.  Washburn  and  J.  I.  McKinney. 
Certain  objections  of  appdlees  to  parts  of  the 
testimony  of  Washburn  and  McKinney  were 
sustained  by  the  trial  court,  because  the  same 
were  mere  conclusions  of  the  witnesses,  or 
were  Irrelevant  and  immaterial  to  the  issues 
as  dedared  on  first  appeaL  It  Is  unnecessary 
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to  discuss  In  detail  such  rulings  on  evidence, 
which  have  been  carefully  considered  and 
found  to  be  without  error.  The  portions  of 
testimony  excluded  are  Immaterial,  irrele- 
vant, or  Incompetent,  or  mere  reiterations 
of  the  averments  of  the  answers  of  respond- 
ents which  had  been  fuUy  considered  by  the 
court  on  first  appeal,  the  effect  of  which  had 
been  held  insufficient  to  justify  the  conten- 
tion of  respondents  that  the  street  in  question 
was  a  private  way. 

Upon  the  consideration  of  the  pleading  and 
evidence  on  final  decree,  the  trial  court  reach- 
ed the  conclusion  that  appellees  were  enti- 
tled to  the  relief  prayed,  entered  a  decree  to 
that  end,  and  enjoined  respondents  from  the 
further  obstruction  of  the  street  in  question. 
The  decision  on  first  appeal  was  the  law  of 
the  ease  governing  the  trial  in  the  lower 
court  Neither  the  evidence  nor  pleadings 
on  final  submission  added  anything  that  had 
not  been  considered  and  covered  by  the  result 
announced  on  the  first  appeal.  The  talcing 
of  Instant  appeal  Is  an  effort  on  appellants' 
part  to  have  the  court  review  Its  former  de- 
cision under  section  5965  of  the  Code  of  1907. 
After  a  full  consideration  of  the  pleading  and 
legal  evidence  t)efore  us,  we  are  not  disposed 
to  depart  from  or  modify  the  announcements 
contained  in  Oretl  v.   Stollenwerclc,   supra. 

[1-4]  We  may  add  to  what  was  said' on 
former  appeal  as  to  the  question  of  dedica- 
tion and  acceptance  by  municipal  authorities 
of  streets  and  roads— tbe  subject  of  frequent 
discussion  by  the  court — tbat  a  dedication  or 
public  easement  in  land  is  generally  defined 
as  its  devotion  to  a  public  use  by  an  unequiv- 
ocal act  of  the  owner  of  tbe  fee,  manifesting 
the  intention  that  It  shall  be  accepted  to  t>e 
used  presently  or  In  future  for  such  public 
purposes ;  that  acceptance  of  dedication  of  a 
street  must  be  by  competent  authority,  and 
evidenced:  (1)  By  deed  or  other  record;  (2) 
by  acts  that  operate  as  an  estoppel  in  pals; 
or  (3)  by  long-continued  use  on  the  part  of 
the  public  in  such  wise  as  that  a  dedication 
and  acceptance  are  presumed.  City  of  Birm- 
ingham V.  Graham,  202  Ala.  202,  79  South. 
574 ;  City  of  Mobile  v.  Chapman,  202  Ala.  IM, 
79  South.  566. 

Tbe  performance  of  the  covenants  in  the 
instant  contract,  by  the  railroad  company, 
amounted.  In  law,  to  a  dedication  of  the 
street;  the  adoption  of  the  contract  by  the 
municipal  authorities  amounted  In  law  to  an 
acceptance  of  the  dedication.  Once  dedicated. 
It  cannot  be  abandoned,  except  by  legislative 
sanction.  State  ex  rel.  Attorney  General  v. 
L.  &  N.  R.  B.  Co.,  168  Ala.  208,  2U,  48  South. 
391.  Tbe  covenants  in  the  contract  when 
executed  have  been  and  must  be  construed  as 
creating  an  irrevocable  easement  in  the  pub' 
lie  over  the  constructed  street.  Joy  v.  City 
of  St.  Louis,  138  U.  S,  1,  11  Sup.  Ct.  243,  34 
L.  Ed.  843;    City  of  Troy  v.  Watkins,  201 


Ala.  274,  78  South.  60;  Grdl  v.  Stollenwerck, 
supra.  There  being  an  unquestioned  dedica- 
tion by  the  owner  of  the  fee,  the  subsequent 
conduct  of  such  former  owner  could  not  im- 
pair the  legal  effect  of  such  dedication  on  tbe 
part  of  the  railroad  corporation,  and  accept- 
ance of  the  street  on  the  part  of  the  city. 
The  railway  company  or  the  dty  authorities, 
by  the  act  of  placing  or  permitting  the  ot>- 
structlons  In  question,  did  not  abandon  the 
right  thus  having  been  accorded,  accepted, 
and  acquired  for  public  benefit 

We  deem  it  unnecessary  to  reopen  the  dis- 
cussion by  repeating  what  was  said  on  for- 
mer appeal ;  it  is  still  the  law  of  the  case,  and 
Is  not  differentiated  by  any  subsequent  con- 
duct of  tbe  parties.  By  agreement  of  parties, 
the  testimony  was  talcen  orally  (in  open  court) 
before  the  presiding  Judge,  and  the  final  de- 
cree thereon  is  atUrmed. 

Affirmed. 

ANDERSON,  a  J.,  and  McCLELLAN  and 
SOMERVILLB,  JJ.,  concur. 


<ai6  Ala.  309) 
GARRETT  et  al.  v.  BERRY.     (3  DIv.  504.) 

(Supreme  Court  of  Alabama.    Feb.  10^  1921.) 

1.  TrespaM  $=327— Adverse  possession  good 
defense  to  action  for  statutory  penalty. 

Adverse  posaession  by  the  defendant  of 
tbe  land  on  which  trees  are  cat  if  under  color 
of  title  and  claim  of  right  would  be  a  good 
defense  to  an  action  for  the  penalty,  mider 
Code  1907,  {  6036,  for  tbe  cutting  or  destruc- 
tion of  trees. 

2.  Landlord  and  tenant  «=355  (3)— Plea  alleging 
adverse  possession  by  tenant,  sued  for  stat* 
utory  penalty  for  cutting  of  trees,  held  Insnffi- 
dent. 

In  an  action  for  the  penalty  for  cutting  of 
trees  under  Code  1907,  i  6035,  plea  alleging 
that  defendant  had  "undisputed  adverse  pos- 
session" of  the  lands,  but  affirmatively  show- 
ing that  defendant  held  under  lease  from  plain- 
tiff, by  which  he  was  bound  to  protect  trees  on 
premises  and  not  destroy  them,  and  which  did 
not  aver  tbat  defendant's  possession  was  under 
color  of  title  and  claim  of  right  Aeld  insuffi- 
cient to  state  a  defense. 

3.  Landlord  and  tenant  <S=955  (3)— Tenant  sub- 
ject to  statutory  penalty  for  cutting  and  de- 
struction of  trees. 

A  tenant,  except  within  the  express  or  im- 
plied authority  of  lease  contract,  is  subject  to 
statutory  penalty  for  the  cutting  and  destruc- 
tion of  trees,  under  Code  1907,  S  6035. 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty; A.  E.  Gamble,  Judge. 

Action  by  Eva  F.  Garrett,  as  executor  and 
Individually,  and  others  against  M.  C.  Berry 
for  the  statutory  penalty  for  cutting  or  de- 
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trtroylng  trees.  Judgment  for  defendant,  and 
idalntiffs  appeal.  Bereraed,  rendered,  and 
remanded. 

Joseph  B.  Bell,  of  Haynevllle,  for  appel- 
lants. 

B.  L.  Goldsmith,  of  HaynevUle,  and  Powell 
ft  HamUton,  of  Greenville,  for  appellee. 

SOMBBVILLB,  J.  t1]  Adverse  possession 
by  the  defendant  of  the  land  <«  which  the 
trees  were  cut,  If  under  color  of  title  and 
claim  of  right,  would  he  a  good  defense  to 
an  action  for  the  penalty  awarded  by  the  stat- 
ute. Code,  f  6035;  White  v.  Farrls,  124  Ala. 
461,  27  South.  259. 

[2]  While  the  plea  here  exhibited  avers  de- 
fendant's "undiluted  adverse  possession"  of 
the  lands,  it  does  not  aver  that  such  posses- 
sion was  under  color  of  title  and  claim  of 
right;  and  It  affirmatively  shows  that  de- 
fendaint  held  under  a  lease  from  plaintiff, 
and  therefore  could  not,  as  a  matter  of  law, 
hold  adverady  to  plaintiff.  It  also  affirma- 
tively shows  that  defendant  was  bound  by 
the  terms  of  the  lease  to  protect  the  trees  on 
the  rented'  premises,  and  not  to  destroy  them. 

[3]  A  tenant,  except  within  the  express  or 
implied  authority  of  his  lease  contract,  is  as 
much  subject  to  the  statutory  penalty  in 
question  as  is  any  one  else  who  brings  him- 
self within  the  terms  of  its  infliction.  The 
reasons  for  such  liability  on  the  part  of  a 
toiant  are  fully  explained  and  Justified  in 
the  opinion  of  McQdlan,  J.,  in  Brooks  v. 
Bodgers,  101  Ala.  Ill,  122, 123,  13  South.  386, 
and  we  need  not  here  repeat  them. 

The  plea  was  fatally  bad,  and  the  demur- 
rer should  have  been  sustained.  For  the 
CTror  In  overruling  it  the  Judgment  of  the 
trial  court  will  be  reversed,  the  Judgment  of 
nonsuit  will  be  set  aside,  and  a  decree  will 
be  here  rendered,  sustaining  the  demurrer 
and  remanding  the  cause  for  farther  pro- 
ceedings. 

Beversed,  rendered,  and  remanded. 

ANDEBSON,  C.  J.,  and  McCLELLAN  and 
MILLEB,  JJ..  concur. 


<3I)6  Ala.  2ZU 

HOLLAND  V.  PATTILLO.     (3  DIv.  480.) 

(Supreme  Court  of  Alabama.    Jan.  20,  1921.) 

I.  Ejectment  «=>46— Tenant  In  actual  posseS' 
slon  party  defendant. 
In  a  statutory  real  action  in  the  nature 
«f  ejectment,  as  well  as  in  an  action  at  common 
law,  the  tenant  in  actual  posseasion  ig  the  prop- 
er party  defendant,  and  the  landlord  must  on 
motion  of  the  tenant,  or  on  his  own  application, 
be  made  a  defendant. 


2.  Ejectment  &=>46  —  Tenant  not  entitled  to 
have  his  landlord  made  the  sole  party  de- 
fendant 
As  ejectment  Is  a  possessory  action,  such 
statutes  as  Code  1907,  §  3844,  do  not  author- 
ize plaintiff  in  ejectment  to  make  the  landlord 
an  original  defendant  in  commencing  suit,  nor 
dispanae  with  the  necessity  of  making  the  ten- 
ant a  party  defendant,  and  the  tenant  is  not 
entitled   to   have  his  landlord   made  the   sole 
party  defendant. 

Appeal  from  Circuit  Court,  Autauga  Coun- 
ty;   M.  G.  McMorris,  Judge. 

Action  by  Minnie  PattUlo  against  Mary 
Holland.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Beversed  and  remanded. 

C.  E.  O.  Timmerman,  of  PrattvUle,  for  ap- 
pellant. 
Glpson  ft  Booth,  of  Prattville,  for  appellee. 

THOMAS,  J.  The  suit  was  statutory 
ejectment  Defendant  filed  the  following 
plea: 

"That  she  is  the  owner  of  the  land  sued  for 
in  the  above-stated  cause,  but  is  not  in  pos- 
session thereof;  that  S.  S.  Oatea  is  in  posses- 
sion aa  my  tenant,  having  rented  the  same  for 
a  term  of  years." 

The  court  held  this  was  a  plea  of  dlsdaim- 
er  and  rendered  Judgment  for  plaintiff  with- 
out costs  or  damages  against  defendant.  In 
Dennis  v.  Price,  148  Ala.  243,  41  South.  840 ; 
Marbury  Lumber  Co.  v.  Wainwrlght,  202  Ala. 
266,  80  South.  352,  the  party  in  actual  pos- 
session was  sued  with  other  defendants. 

11,  2]  The  true  rule  in  statutory  real  action 
in  the  nature  of  ejectment,  as  well  as  in  an 
action  at  common  law,  is  that  the  tenant  in 
actual  possession  is  the  proper  party  defend- 
ant. Banks  v.  Speers,  117  Ala.  264,  23  South. 
04:  Morris  v.  Beebe,  54  Ala.  300,  301,  305; 
Smith  V.  Gayle,  58  Ala.  600 ;  Wilson  v.  State, 
115  Ala.  129,  132,  22  South.  667.  The  land- 
lord must  on  motitm  of  tenant,  or  on  his  own 
application,  be  made  a  defendant.  Such  stat- 
utes do  not  authorize  the  plaintiff  to  make 
him  an  original  defendant  in  commencing 
suit,  or  dispense  with  the  necessity  of  making 
the  tenant  a  party  defendant.  Code  1907,  { 
3844.  The  tenant  Is  not  entitled  to  bave  his 
landlord  made  the  sole  party  defendant 
(Leath  V.  Cobia,  175  Ala.  435,  443,  57  South. 
972;  McClendon  v.  Equitable  Mortg.  Co.,  122 
Ala.  3S4,  25  South.  30),  ejectment  being  a 
possessory  action  (Salter  v.  Fox,  191  Ala.  34, 
67  South.  1006). 

The  Judgment  of  the  circuit  court  la  re- 
versed and  the  cause  Is  remanded. 

Beversed  and  remanded. 


ANDEBSON,     C.    J., 
BBOWN,  JJ.,  concur. 


and    SATBB    and 
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(206  Ala.  SI) 

DOUGLASS  COTTON  OIL  CO.  et  al.  V.  AL- 
ABAMA MACHINERY  &  SUPPLY 
CO.  et  al.    (4  DIv.  864.) 

(Supreme  Court  of  Alabama.    Not.  25,  1920.) 

I.  Fraudulent  conveyances  «=>24r(2)  —Volun- 
tary conveyance  by  debtor  may  be  attacked 
by  simple  oontreot  creditors. 
A  voluntary  conveyance  ot  property  by  an 
ind<dvent  or   embarrassed  debtor  may  be  as- 
sailed and  avoided  by  simple  contract  creditors 
by  a  bill  filed  for  that  purpose  under  Oode  1907, 
{  8739,  as  that  section  g:ive8  to  simple  contract 
creditors  the  same  remedy  afforded  Jndcment 
creditors  by  section  873&. 

2..  FraudulMt  conveyances  ^»263(5)— Allega- 
tloas  held  t»  sapport  oondusloa  that  oenvay- 
ance  was  fraudulent. 
Allegations  that  a  debtor,  after  contracting 
debts  due   complainants  which   were   due  and 
unpaid,  conveyed  to  defendant  all  of  its  prop- 
erty in  psyment  of  debts  claimed  to  be  due  de- 
fendant, but  wliich  were  in  fact  simulated  and 
fictitious,   rendering  it  insolvent  and   without 
property    out    of    which    complainants    could 
coerce  payment  of  their  debts,  sustained  the 
conclusion  drawn  by  the  pleader  that  the  con- 
veyance was  fraudulent  and  void. 

3.  Fraudulent  conveyances  «=387  (2)— Convey- 
ance to  mortgagee  for  Inadequate  price  held 
fraudulent  as  to  contract  creditors, 

A  conveyance  by  a  debtor  of  all  of  its  prop- 
erty worth  $76,000  to  a  mortgagee  in  payment 
of  debts  amounting  to  $40,000,  leaving  the 
mortgagor  unable  to  pay  its  other  debts,  was 
fraudulent  and  void  as  to  other  creditors, 
though  the  debts  due  the  mortgagee  were  bona 
fide  and  justly  due  and  secured  by  a  valid  mort- 
gage. 

4.  Fraudulent  conveyances  cse=>3l5(l)  —  That 
conveyance  to  mortgagee  is  found  fraudulent 
doee  not  destroy  Its  superior  Hen. 

If  a  debt,  in  payment  of  which  a  corpora- 
tion conveyed  all  of  its  property,  was  a  bona 
fide  debt  secured  by  a  valid  mortgage,  the  fact 
that  the  conveyance  was  found  fraudulent  as 
to  other  creditors  did  not  destroy  the  mortga- 
gee's superior  lien. 

Appeal  from  Circuit  Court,  Geneva  Ooun- 
ty;  E.  A.  Pearce,  Judge. 

Suit  by  the  Alabama  Machinery  &  Supply 
Company  and  others  against  the  Douglass 
Cotton  Oil  Company  and  others.  Decree  for 
complainants,  and  defendants  appeal.  Af- 
firmed. 

Bill  to  declare  a  sale  or  an  assignment  as 
a  fraud  uiwn  creditors  and  to  annul  the 
same. 

The  appellees,  as  simple  contract  credi- 
tors of  the  Samson  Cotton  Oil,  Oln  &  Fer- 
tilizer Company,  file  their  bill  against  that 
appellant  company  to  set  aside  and  annul 
a  ocmveyanoe  by  the  Samson  Company  to  the 
Douglass  Company   of  substantially  all  Its 


property.  Several  Insurance  companies  are 
made  parties  recfpondent,  but  no  question  Is 
raised  as  to  that.  The  original  bill  alleges 
In  substance  that  at  the  time  the  Samson 
Company  became  Indebted  to  complainants  it 
owned  and  was  in  possession  of  a  large  cot- 
ton seed  gin  and  manufacturing  plant  con- 
sisting of  real  estate  and  personal  property 
worth  in  the  neighborhood  at  $75,000,  and 
that  it  continued  to  hold  and  own  said  prop- 
erty until  some  time  in  the  summer  of  1918, 
at  which  time  it  pretended  to  sell  and  did 
in  fact  convey  to  the  Douf^ass  Company  all 
of  Its  property,  of  the  value  above  set  out, 
for  a  iwetended  constderatloa  of  $40,OOD, 
and  the  Douglass  Company  pretnided  to  buy 
and  did  have  conveyed  to  it  all  this  prop- 
erty, claiming  a  debt  againat  the  Samson 
Company,  and  the  Samson  Company,  In  or- 
der to  satisfy  the  debt,  sold  and  conveyed 
the  property  in  question,  and  that  said  sale 
or  pretended  sale  Is  fraudulent  and  void  as 
against  complainants  because  the  oonslderR- 
tion  in  said  deed  la  flctitloua  and  simulated. 
It  is  further  charged  that  the  conveyance 
is  fraudulent  and  void  as  against  complain- 
ants because  the  Samson  Company  sold  and 
conveyed  all  of  its  property  of  any  real  value 
to  the  Douglass  Company,  in  satisfaction  of 
a  fictitious  and  simulated  debt,  and  thus  left 
itself  insolvent  and  utterly  unable  to  pay 
complainants  and  Its  other  creditors.  It  is 
also  charged  that  It  is  fraudulent  and  void 
because,  if  It  be  admitted  that  the  debt  of 
$40,000  claimed  by  the  Douglass  Company 
was  bona  flde,  then  the  said  property  so  sold 
was  worth  a  large  sum  over  and  above  the 
debt  due  the  Douglass  Company,  and  by  such 
sale  and  conveyance  the  said  Samson  Com- 
pany became  Insolvent  and  unable  to  pay  its 
debts.  It  is  further  charged  that  the  sale  was 
fraudulent  and  void  as  against  complainants 
and  was  made  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding  the  comidalnant 
and  other  creditors  of  the  Samson  Company, 
In  the  collecticm  of  their  debt  against  the 
Samson  Company,  It  is  further  charged 
that,  at  the  time  appellant  took  said  fraudu- 
lent conveyance.  It  knew,  or  had  notice,  that 
it  was  buying  from  the  Samson  Company 
substantially  all  of  its  property  in  payment 
and  satisfaction  of  a  fictitious  or  simulated 
debt,  and  therefore  purposely  entered  into 
the  plan  for  the  purpose  of  aiding  the  Sam- 
son Company  in  defrauding  its  creditors; 
but,  even  if  the  debt  was  bona  flde,  the  said 
deed  or  conveyance  was  for  the  sale  of  sub- 
stantially all  of  the  Samson  Company's  prop- 
erty to  pay  a  pre-ezlating  debt  at  an  Inade- 
quate price,  and  that  the  Douglass  Company 
knew  at  the  time  the  deed  was  made  that  the 
property  was  worth  largely  more  than  the 
price  paid  for  it,  and  also  knew  that  the 
Samson  Company  owed  a  large  amount  of 
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debts  and  was  rendered  by  said  sale  Insol- 
vent and  unable  to  pay  the  debts.  Bill  was 
further  amended  by  adding  se«;tion  6Vi, 
which  is  the  following: 

Plaintiffs  aver  that  they  are  infonned  that 
the  said  property  conveyed  in  said  deed  by  the 
said  Samson  Cotton  Oil,  Gin  &  Fertilizer  Com- 
pany to  the  Donglass  Cotton  OU  Company  was 
so  conveyed  as  to  pay  off  and  discharge  a 
mortgage  debt  against  said  property  in  the  sum 
of  about  $40,000,  and  plaintiffs  again  charge 
and  aver  that  said  debt,  althoogh  a  mortgage 
debt,  and  secored  by  a  mortgage,  upon  the  said 
property  so  eouvey^,  the  said  debt  was  fictitions 
and  simnlated.  However,  if  said  debt  forming 
a  consideration  of  said  deed  made  by  said  Sam- 
son Cotton  Oil,  Gin  &  FertUizei*  Company  to 
said  Donglass  Cotton  OU  Company  was  bona 
fide  andr  justly  owing  by  said  tiamson  Cotton 
Oil,  Oln  &  FertUiaer  Company,  and  was  hon- 
estly secured  by  a  valid  mortgage  upon  said 
property  embraced  in  said  deed,  yet  the  said 
mortgage  debt  was  an  antecedent  debt,  and 
the  said  property  was  conveyed  to  pay  such 
antecedent  debt;  and  the  price  at  which  said 
property  was  sold  was  greatly  less  than  the 
value  of  the  said  property,  and  the  property 
was  worth  a  large  sum  of  money,  to  wit,  ?35,- 
000  more  than  the  said  mortgage  debt,  and 
at  the  time  said  deed  was  made  all  of  the  par- 
ties p€uticipating  in  said  transaction  knew 
that  the  same  rendered  the  said  Samson  Cot- 
ton Oil,  Gin  &  FertUiser  Company  insolvent 
and  unable  to  pay  its  debts,  and  by  mailing 
the  conveyance  of  said  property  in  said  deed 
the  said  Donglass  Cotton  Oil  Company  obtain- 
ed and  received  property  worth  in  the  neigh- 
borhood of  $76,000  in  satisfaction  of,  or  by 
paying,  a  mortgage  debt  of  about  $40,000.  The 
said  conveyajQce  is  therefore  fraudulent  and 
void  against  the  plaintiffs,  because  the  price 
at  which  it  was  bought  was  inadequate. 

W.  O.  Mulkey,  of  Geneva,  for  appellants. 

Ball  ft  Beckwlth,  of  Montgomery,  and 
Farmer,  Merrill  ft  Farmer,  of  Dotban,  for 
appellees. 

BROWN,  J.  This  bill  Is  filed  by  the  com- 
plainants [appellees  here],  as  contract  cred- 
itors of  the  Samson  Cotton  Oil,  Gin  ft  Fertlli- 
Eer  Company,  against  the  appellant  Douglass 
Cotton  Oil  Company,  to  avoid  an  alleged  sale 
and  conveyance  of  property  by  the  debtor  to 
the  appellant  on  the  ground  that  it  was  in 
fraud  of  their  rights,  and  to  subject  the 
prtqterty  to  sale  under  decree  of  the  court 
for  the  payment  of  their  daim,  and  for  re- 
lief In  other  respects  whldi  will  be  hereafter 
noticed. 

After  several  amendments  were  made  to 
the  bill,  the  appellants  Interposed  demurrers 
to  the  bill  In  its  several  aspects,  and  to  cer- 
tain parts  thereof,  questioning  the  sufficiency 
of  the  averments  to  bring  the  case  within  the 
influence  of  Code  of  1907,  i  3739.  The  de- 
murrers were  overruled,  and  this  ruling  pre- 
sents ^lle  only  question  brought  here  for  re- 
view. 

[1]  One  of  file  questions  presented,  and 


the  one  most  strenuously  urged  in  argument, 
is  that  to  bring  the  case  within  the  Influence 
Of  this  statute  there  must  be  shown  an  ac- 
tual Intent  on  the  part  of  the  debtor,  partld* 
peted  In  by  the  purchaser  or  grantee,  to  hin- 
der, delay,  and  defraud  creditors;  and  that 
the  mere  showing  that  the  conveyance  was 
voluntary  and  without  consideration,  or  the 
equivalent,  that  the  conveyance  was  made  on 
a  "fictitious  and  simulated"  consideration,  is 
not  sufficient  to  sustain  a  bill  filed  under 
this  statute. 

The  rulings  here  seem  to  be  uniform  that 
the  purpose  of  section  3789  was  to  give  to 
simple  contract  creditors  the  same  remedy 
In  a  court  of  equity  that  is  afforded  Judg- 
ment creditors  with  a  Hen  by  section  3736. 
Morris  v.  Fid.  Mtg.  Bond  Co.,  187  Ala.  262, 
65  South.  810;  Hall  ft  Farley  v.  Ala.  Ob, 
143  Ala.  480,  89  South.  285,  2  L.  R.  A.  (N.  S.) 
180,  6  Ann.  Cas.  363. 

That  constructive  fraud,  or  fraud  arising 
as  a  presumption  of  law  from  the  fact  that 
an  Insolvent  or  embarrassed  debtor  has  made 
a  volimtary  conveyance  of  his  property.  Is 
as  effective  to  avoid  a  transfer  thereof  at 
the  Instance  of  an  existing  Judgment  creditor 
as  fraud  in  fact  cannot  now  be  doubted. 
Seals  T.  Robinson,  75  Ala.  363.  And  if  the 
purpose  of  section  8739  is,  as  declared  in  the 
repeated  rulings  of  this  court,  to  afford  to 
simple  contract  creditors  the  same  right  and 
remedy  as  is  secured  to  Judgment  creditors 
by  section  3735  of  the  Code,  It  necessarily 
follows  as  a  logical  consequence  that  a  vol- 
untary conveyance  of  property  by  an  insol- 
vent or  embarrassed  debtor  may  be  success- 
fully assailed  and  avoided  by  simple  c(mtract 
creditors  by  a  bill  for  that  purpose  filed  un* 
der  this  statute. 

We  find  nothing  in  Jones  v.  Massey,  79 
Ala.  370,  that  opposes  this  view.  In  that 
case  there  seems  to  have  been  no  averment 
that  the  c<mveyance  there  assailed  was  voltm- 
tary,  or  that  it  was  made  on  a  fictitious  cmi* 
sideration,  and  no  other  facts  were  averred 
from  which  the  law  would  raise  the  vre- 
svunptlon  of  fraud.  The  holding  In  that  case 
was  that  the  mere  averment  of  a  conclusion 
that  the  conveyance  was  made  with  Intent 
to  hinder,  delay,  and  defraud,  was  not  suffi- 
cient in  the  absence  of  averments  of  facts 
to  sustain  this  conclusion.  In  Marble  City 
Land  ft  F.  Co.  v.  Goldai,  110  Ala.  877,  17 
South.  936,  the  court  merely  held  that  the 
complainant  had  failed  to  prove  the  aver- 
ments of  the  bill.  So  these  cases  In  no  sense 
conflict  with  the  conclusion  above  stated. 

[2]  One  alternative  of  the  bill  in  short  al- 
leges that  respondent  Samson  Cotton  Oil, 
Gin  ft  Fertilizer  Company,  subsequent  to  the 
time  it  contracted  the  debts  due  the  com- 
plainants, whldi  were  due  and  unpaid  at  the 
time  ot  the  filing  of  the  bill,  conveyed  to 
the  appellant  all  its  property,  both  real  and 
personal,  of  the  value  of  $75,000  In  pay- 
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ment  of  debts  claimed  to  be  due  to  appellant, 
but  which  were  In  fact  "simulated  and  ficti- 
tious"— the  effect  of  which  was  to  render  It 
Insolvent  and  without  property  out  of  which 
complainants  could  coerce  the  payment  of 
the  debts  due  them.  We  hold  that  these 
averments  were  ample  to  sustain  the  conclu- 
sion drawn  by  the  pleader  that  the  convey- 
ance was  fraudulent  and  void  as  to  com- 
plainants. Matthews  v.  J.  F.  OarroU  Merc, 
Co.,  195  Ala.  601,  70  South.  143. 

[3]  By  the  other  alternative  the  pleader 
concedes  that  the  debts  due  the  appellant 
were  bona  fide  and  Justly  due,  and  were  se- 
cured by  a  valid  mortgage  on  all  the  prop- 
erty, but  insists  that  the  pr(^)erty  conveyed 
in  payment  of  the  debts  exceeded  the  d^ts 
by  $35,000,  and  therefore  the  consideration 
for  the  conveyance  was  so  grossly  inadequate 
to  the  value  of  the  property  as  to  raise  a 
presumption  of  fraud  as  a  matter  of  law, 
and  that  these  averments  were  sufficient  to 
sustain  the  conclusion  drawn  by  the  plead- 
er that  the  conveyance  was  fraudulent  and 
void  as  to  the  complainants. 

In  one  of  our  cases  it  was  said: 

"The  effect  of  the  rule  fixing  the  burden  of 
proof  SB  to  adequacy  of  consideration  upon  the 
defendant  in  this  class  of  cases,  and  prescrib- 
ing the  boundaries  beyond  which  the  creditor  of 
an  insolvent  debtor  cannot  go  in  taldng  prop- 
erty in  payment  of  his  debt,  is  to  raise  up, 
for  all  practical  purposes,  a  presumption  of  the 
mala  fides  of  the  sale  which  purports  to  be  in 
discharge  of  the  debt;  and  to  meet  this  pre- 
sumption, and  impress  the  transaction  with  the 
attributes  of  fair  dealing  and  good  faith,  as 
against  attacking  creditors,  a  valuable  and,  at 
least,  measurably  adequate  consideration  must 
be  shown.  Moog  v.  Farley,  79  Ala.  252;  Cal- 
houn V.  Hannan,  87  Ala.  277.  If  this  is  shown, 
all  inquiry,  as  had  been  many  times  ruled  by 
this  court,  into  the  actual  intent  of  the  parties, 
is  foreclosed.  If  it  is  not  shown,  bad  intent 
is  presumed,  and  the  question  as  to  what  pur- 
pose really  actuated  the  parties  becomes  im- 
material. So  that  it  seems  to  be  a  necessary 
resultant  from  our  decisions,  that  the  inquiry 
into  the  good  or  bad  faith  of  the  parties  as  a 
matter  of  fact,  and  disassociated  from  pre- 
sumptions of  law,  is,  for  all  practical  purposes, 
wholly  eliminated  tn  cases  like  this.  Badges 
of  fraud  may  doubtless  be  looked  to,  when  they 
tend  to  impeach  the  consideration,  but  not  as 
establishing  a  covinous  intent  having  no  con- 
nection with  the  character  or  sufficiency  of  the 
price  paid. 

"The  condnsioo,  to  which  the  aathorities  re- 
ferred to  thus  lead  us,  is,  we  think,  supported 
by  the  logic  of  the  situation,  so  to  speak.  If 
the  debt  thus  sought  to  be  paid  is  in  point  of 
fact  unjust,  I  apprehend  that  the  utmost  good 
faith,  the  most  implicit  belief  in  its  correct- 
ness, on  the  part  of  both  buyer  and  seller, 
would  not  validate  the  transaction.  On  the 
other  hand,  if  the  debt  is  just,  but  in  amount 
only  one-half  or  one-third  of  the  value  of  the 
property,  should  the  purchasing  creditor  be  al- 
lowed to  thus  pay  himself  twice  or  thrice 
over,  merely  because  it  is  shown,  ever  so  clear- 
ly, tiiat  he  acted  in  good  faittt,  and,  owing,  it 


may  be,  to  some  particular  opinion  of  his  as 
to  the  value  of  property,  or  of  the  particular 
properly,  or  ignorance  of  its  value,  honestly 
believed  he  was  paying  an  adequate  price  for 
it?  In  all  reason,  it  would  seem  that  other 
creditors  are  entitled  to  some  protection  against 
the  ignorance  or  intellectual  idioayncracies  of 
such  a  purchaser,  and  tliat  this  protection 
should  be  found  in  the  judgment  of  the  Jury, 
as  to  whether  the  buyer  has  received  greatly 
more  than  be  has  paid  for  by  the  satisfaction 
of  his  debt,  or,  what  is  the  same  thing,  bA 
satisfied  a  debt  grossly  less  in  amount  than 
the  value  of  the  tiling  he  has  received.  And 
while  'the  law  will  not  weight  considerations  in 
diamond  scales,'  nor  so  closely  ludanee  the 
property  against  the  price  as  to  leave  no  room 
for  the  ordinary  differences  of  opinion  as  to- 
values;  yet,  when  the  jury  can  see  that  the  dis- 
parity amounts  to  a  gross  inadequacy,  their 
verdict  should  be  against  the  transaction." 

Mobile  Savings  Bank  v.  McDonnell,  88  Ala. 
434,  44&-447,  8  South.  187.  140  (»  U  B.  A.  646, 
18  Am.  St.  Rep.  187). 

These  observations  are  here  pertinent  and 
sustain  the  conclusion  that  the  averments 
of  the  bill,  in  either  aspect  of  the  case,  are 
sufficient  See,  also,  Cliauce  v.  Chapman,  195 
Ala.  613,  70  South.  678. 

[4]  If  the  debt  due  appellants  is  a  bona 
fide  debt  secured  by  a  valid  mortgage,  the 
fact  that  the  conveyance  subsequently  made 
may  be  found  to  be  fraudulent  does  not  de- 
stroy the  superior  lien  of  appellants  (Ken- 
nedy V.  E'irst  Nat  Blc  of  Tuscaloosa,  107 
Ala.  170,  18  South.  396,  36  K  R.  A.  308) ;  and 
whether  it  is  essential  to  the  equity  of  the 
bill  on  the  second  aqiect  of  the  case  at>ove 
considered,  that  the  complainants  offered  to 
pay  the  mortgage  debt  or  tendered  the 
amount  due  thereon,  is  not  a  question  pre- 
sented on  this  appeal,  and  as  to  which  we 
express  no  opinion. 

The  bill  shows  that  subsequent  to  the  al- 
leged fraudulent  conveyance  of  the  property 
to  api>ellant,  appellant  caused  certain  parts 
of  the  property  to  be  insured  against  loss  by 
fire,  and  that  thereafter  some  of  the  property 
— ^Just  what  portion  does  not  appear — was 
destroyed  by  fire.  The  insurance  company 
issuing  this  insurance  are  made  parties,  and 
the  bill  seeks  to  have  these  policies  of  insur- 
ance impressed  w^ith  a  trust  for  the  l)eneflt 
of  complainants.  The  equity  of  the  bill  as 
to  this  phase  of  the  case  is  not  presented  by 
demurrer,  and  on  this  question  we  express 
no  opinion,  as  whatever  might  be  said  would 
be  mere  dictum. 

On  the  whole  we  are  of  the  opinion  that 
none  of  the  demurrers  assigned  against  the 
bill,  or  the  specific  portions  thereof,  were 
well  taken,  and  the  decree  of  the  circuit 
court  overruling  the  demurrers  wUl  pe  af- 
firmed. 

Affirmed.  « 

ANDERSON,  O.  J.,  and  SATRB  and. 
GARDNER,  33.,  concur. 
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(206  Ala.  103) 

TOWN   OF  CLANTON   V.   CHILTON 
COUNTY.    (5  DIv.  771.) 

(Supreme  Court  of  Alabama.    Dec.  16,  1920.) 

1.  Highways  «=» 1 05 (2)— County  cannot  ap- 
ply road  and  bridge  fund*  to  Improve  dty 
streets. 

In  view  of  the  reatrietire  provisions  of 
Const.  1901,  i  215,  county  authorities  cannot 
devote  or  apply,  directly  or  indirectly,  the 
product  of,  the  special  levy  for  road  and  bridge 
fund  for  repair  or  improvement  to  a  street, 
and  any  agreement  between  the  county  and  mu- 
nicipality for  such  application  is  invalid. 

2.  Highways  ®=>I05(2)— Fact  that  oontraet 
wa*  not  executed  with  legal  formalities  does 
not  prevent  raising  of  Implied  promise. 

The  fact  that  no  contract  whereby  a  mu* 
nicipality  was  to  reimburse  a  county  for  im- 
provement of  streets  was  executed  in  accord- 
ance with  Code  1907,  f  1183,  does  not  prevent 
the  raising  of  an  implied  promise  on  the  part 
of  a  municipality  where  the  county  in  geod 
conscience  should  discharge  the  obligation. 

3.  Highways  «s»l05(2)— Town  held  not  liahle 
to  county  as  on  an  implied  promise  for  un- 
authorized use  ef  funds  to  improve  Its  streets. 

Where  a  county  without  authority  used  road 
and  bridge  funds  collected  under  Const.  1901, 
f  215,  for  the  improvement  of  a  street,  and  any 
agreement  on  the  part  of  a  town  to  reimburse 
the  county  was  invalid,  the  county  cannot  re- 
cover on  the  theory  of  implied  promise,  no 
money  being  paid  the  municipality,  and  the  ap- 
plication of  such  funds  being  invalid, 

4.  Evidence  «=>  1 58(1 7)— Verbal  recitals  cf 
acts  of  officers  not  evidence  of  agreement  by 
municipality. 

Verbal  recitals  of  acts  of  members  or  offi- 
cers of  a  governing  body  of  a  municipality  are 
not  legally  admissible  evidence  of  corporate  ac- 
tion by  the  municipality  which  must  be  shown 
by  a  record  of  the  proceedings,  of  its  governing 
body. 

5.  Highways  «=»I05(2)— Municipality  not  lia- 
ble to  county  on  theory  of  acceptance  of  un- 
authorized improvement  of  street  by  county. 

Where  a  county  without  authority  used 
road  and  bridge  funds  for  the  improvement  of 
a  street,  a  municipality  cannot  be  held  liable 
on  an  implied  contract  on  the  theory  of  accep- 
tance merely  because  the  street  was  used  by 
the  residents  of  the  municipality;  for  accept- 
ance presupposes  an  option  or  choice  to  reject 
or  to  accept  it,  which  the  municipality  did  not 
have. 

Appeal  from  Circnlt  Court,  Chilton  County ; 
B.  K.  McMorris,  Judge. 

Action  by  Chilton  County  against  the 
Town  of  Clanton  on  a  contract  for  street  im- 
provement. Judgment  for  plain  tiff)  and  de- 
fendant appeals.     Reversed  and  remanded. 

Lawrence  F.  Gerald,  ot  Clanton,  for  appel- 
lant. 


v.  CHILTON  COUNTY  845 

So.) 

Thos.  A.  Curry  and  Grady  Reynolds,  both 
of  Clanton,  for  appellee. 

McCLELLAN,  J.  The  county  of  Chilton 
obtained  the  Judgment  appealed  from  ajmlnst 
the  town  of  Clanton  (appellant)  on  the  theory 
that  the  town  was  due  the  county  the  sum  ad- 
judicated in  consequence  of  the  fact  that  the 
county  bad,  through  the  county's  road  con- 
tractor, improved  a  street  in  the  town — a 
street  that  connected  at  the  corporate  limits 
of  the  town  with  a  cross-county  highway  then 
being  built  by  the  county.  It  appears  that  the 
source  of  the  money  wherewith  It  was  con- 
templated the  improvement  of  this  street  in 
Clanton  was  to  be  paid  for  was  "interest- 
bearing"  warrants  issued  by  the  county 
against  the  special  road  and  bridge  fund  de- 
rived from  a  levy  for  that  purpose  under  sec- 
tion 215  of  the  Ccmstltutlon  of  1901;  and 
the  completed  improvement  of  tbis  street  was 
paid  for  by  this  method. 

[1]  In  view  ot  tbe  restrictive  provisions 
of  section  215  of  tbe  Constitution,  the  coun- 
'  ty  authorities  were  forbidden  to  devote  or  to 
apply,  directly  or  indirectly,  the  product  of 
such  special  levy  to  the  repair,  construction, 
or  Improvement  of  any  street  in  the  town  of 
Clanton ;  funds  so  derived  or  to  be  collected 
being  restricted  to  use  on,  or  to  improve,  pub- 
lic roads  of  the  county.  City  of  Deiuopolis 
V.  Marengo  County,  195  Ala.  214,  70  South. 
275;  County  of  Montgomery  v.  City  of  Mont- 
gomery, 190  Ala.  366,  67  South.  311,  col- 
lecting earlier  deci8ion&  Hence  any  effort 
of  tbe  county  of  Chilton  to  so  engage  with 
the  town  of  Clanton  (if  so)  was  wholly  void, 
impossible   of  valid   consummation. 

[2-6]  Tbe  trial  court  entertained,  and 
through  rulings  on  tbe  pleading,  on  tbe  ad- 
mission of  evidence,  and  instruction  of  the 
jury,  gave  effect  to  the  view  that  the  circum- 
stances and  acts  indicated  raised  up  an  im- 
plied promise  on  tlie  part  of  the  town  of 
Clanton  to  pay  or  reimburse  tbe  county  of 
Chilton  the  money  expended  by  the  county 
in  improving,  to  tbe  advantage  of  the  town 
of  Clanton,  the  street  in  question.  As  stated, 
no  valid  express  contract  between  the  coun- 
ty and  tbe  town  could  have  been  made  with 
respect  to  the  devotion,  present  or  prospec- 
tive, to  the  improvement  of  the  town's  street 
special  road  and  bridge  funds,  collected  or 
to  be  collected  under  the  q)eclal  levy  author- 
ized and  governed  in  application  by  secticm 
215  of  the  Constitution.  In  addition,  no  con- 
tract executed  as  Code,  {  1183,  prescribes 
(City  of  Mobile  v.  Mobil©  Electric  Co.,  2C:: 
Ala.  674,  84  South.  816)  was  shown.  So  the 
only  possible  theory  of  right  in  tbe  county  to 
recover  must  be  found,  if  at  all,  in  a  prom- 
ise implied  by  law.  Section  1183  of  the  Code 
itself  does  not  conclude  against  tbe  raising 
up  of  an  Implied  promise  on  the  part  of  a 
municipality  in  a  proper  case  to  satisfy  ob- 
ligations that  in  equity  and  good  conscience 
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It  sbonld  discliarge  (see  AHen  ▼.  Intendant, 
«tc.,  89  Ala.  641,  647,  8  Soutb.  30,  9  L.  R.  A. 
497):  tbe  whole  design  and  effect  of  the  stat- 
ute being  to  define  the  mode  of  execution  of 
express  contracts  by  manldpalltles  within 
Its  contemplation.  It  was  not  Intended  to 
affirm  anything  to  the  contrary  In  City  of 
Mobile  T.  Mobile  Electric  Co.,  snpra.  If  the 
money  In  question,  derived  from  the  special 
road  and  bridge  fand  (Const,  i  215),  had  been 
paid  to  the  town  by  the  county  authorities, 
the  recent  deliverance  in  City  of  Demopolls 
T.  Marengo  (3oanty,  supra,  would  confirm  the 
correctness  of  a  Judgment  therefor  against 
the  town  In  favor  of  the  county.  In  the  pres- 
ent instance  no  money  was  paid  to  the  town. 
Tile  county  authorities  proceeded  to  improve 
the  street  on  the  mistaken  assumption  that 
a  valid  express  contract,  between  the  town 
and  the  county,  justified  the  county  in  Im- 
proving  the  street,  by  anticipating  the 
receipt  of  funds  to  be  derived  from  the  spe- 
cial levy  for  road  and  bridge  purposes  tConst 
f  216)  and  drawing  interest-bearing  warrants 
against  such  funds,  on  the  assurance  (mistak- 
enly assumed  to  have  been  validly  given) 
that  the  amount  so  paid  to  the  contractor  for 
doing  the  wbrk  cm  the  street  should  be  re- 
paid to  the  county;  that  the  county  should 
be  reimbursed  in  the  fair  sum  the  county 
should  expend  in  improving  the  street. 
^niere  is  no  legally  admissible  evidence  of 
corporate  action  by  this  municipality  in  re- 
spect of  this  street's  improvement,  the  only 
means  of  proof  of  such  action  being  the  rec- 
ord of  proceedings  of  the  municipality's  gov- 
erning body;  verbal  recitals  of  acts  by  mem- 
bers or  officers  of  such  bodies  not  sufficing  to 
afford  evidence  In  the  premises.  CHty  of 
Greenville  v.  Greenville  Water  Worka  Co., 
125  Ala.  625,  643,  27  South.  764;  Ala.  City, 
etc^  Ry.  Co.  v.  Gadsden,  186  Ala.  263,  267, 
64  South.  91,  Ann.  Cas.  1916C,  573 ;  City  of 
Birmingham  v.  Chestnutt,  161  Ala.  253,  257, 
49  South.  813.  Aside  from  other  considera- 
tions that  might  conduce  to  the  like  result, 
denying  liability  as  upon  an  implied  assump- 
sit, it  is  entirely  clear  from  this  record  that 
there  was  not  shown  any  such  legally  suffi- 
cient accex)tanoe  by  the  municipality  of  the 
benefit  of  the  work  done  by  the  county  in 
Improving  this  street  as  would  warrant  the 
law's  implication  of  a  promise  by  the  muni- 
cipality to  pay  therefor.  Aames  v.  Wind- 
ham, 137  Ala.  513,  84  South.  816 ;  Mountain 
Terrace  Land  Co.  v.  Brewer,  165  Ala.  242, 
245,  51  South.  559.  The  mere  use  of  the 
street  in  Its  improved  state  by  the  residents 
of  the  town  would  not,  of  course,  justify  a 
finding  of  an  acceptance  of  the  work  or  the 
benefit  resulting  from  it,  since  acceptance, 
within  the  contemplation  of  this  doctrine, 
presupx>oses  an  option  or  choice  to  reject  or 
to  accept,  and  manifestly  even  this  muni- 
cipality, much  less  its  citizens,  could  not  be 


held  to  the  consequences  of  an  acceptance 
in  the  premises  because  the  street,  in  its  im- 
proved state,  was  not  abandoned. 

The  Judgment  against  the  town  is  affect- 
ed with  error.  It  is  reversed,  and  the  cause 
la  remanded. 

Reversed  and  remanded. 

ANDERSON,  O.  J.,  and  SOMBRVILLB  and 
THOMAS,  JJ.,  concor. 


(206  Ala.  n) 
ADAMS  V.  POWELL  et  al.    (S  DIv.  764.) 

(Supreme  (3oart  of  Alabama.    Dee.  16,  1920.) 

1.  Spaoiflo  perforniance  «=3l  14(2)— Terms  of 
eontraot  mast  be  deflnltely  alleged  and  estab- 
lished. 

In  an  action  for  the  specific  performance 
of  a  parol  contract  for  the  sale  of  land,  the 
terms  of  the  contract  mast  be  definitely  alleged 
and  established  as  alleged  by  dear  and  satia- 
factory  proof. 

2.  SpeoMo  performanoe  9=>l  1 5— Dismissal  of 
cross-bill  for  partltloa  la  suit  far  spaoMo 
performanea  held  error. 

In  an  action  for  specific  performance  of  a 
contract  to  convey  a  half  interest  in  land  to 
the  party  owning  the  other  half,  defendant 
was  entitied  by  cross-bill  to  a  partition,  unless 
his  legal  title  waa  ultimately  divested. 

Appeal  from  (Tlrcnit  <3onrt,  Tallapoosa 
0>unt7;   Lam  Dnke,  Judge. 

Bill  by  J.  W.  Powell  and  others  against 
Maude  Adams,  for  epedflc  performance, 
with  cross-bill  f<»'  sale  of  the  land  for  divi- 
sion among  the  joint  owners.  From  a  decree 
for  complainants,  respondent  appeals.  Re- 
versed and  remanded. 

The  bUl  shows  that  Alice  V.  Hunt  died  in- 
testate in  Tallapoosa  county  during  the 
month  of  February,  1916,  and  left  surviving 
her  no  dilldren  and  no  father  or  mother,  but 
left  a  hubsand,  C.  B.  Hunt,  who  died  in 
March,  1918;  that  complainants  are  the 
brothers  and  sisters  and  the  only  surviving 
heirs  of  said  Alice  V.  Hunt,  and  that  they 
Inherited  from  her  certain  lands  subject  to 
the  life  estate  of  her  said  husband,  C  B. 
Hunt;  that  Alice  V.  Hunt  and  C.  B.  Hunt 
owned  together  a  one-half  undivided  Interest 
in  said  land,  except  40  acres  which  had  been 
previously  sold  off;  that  while  they  owned 
the  land  jointly  and  were  in  joint  possession 
thereof  the  aaid  Alice  V.  Hunt  purchased 
from  her  husband  his  interest  in  said  land 
at  and  for  the  sum  of  $250;  that  she  paid 
him  the  purdiase  money  for  the  same,  and 
he  delivered  the  possessicxi  thereof,  whidi 
she  retained  during  her  life,  she  and  her 
husband    having   disagreed    and    s^arated. 
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bat,  no  divorce  havlBg  been  granted,  the  said 
O.  B.  Hunt  went  into  possession  at  her  death 
as  a  life  tenant,  and  remained  In  possession 
until  his  death;  that  so  far  as  orators  are 
advised  and  so  far  as  the  records  show  said 
Hunt  never  C(»np1ied  with  his  agreemrat  to 
make  said  Alice  V.  Hunt  a  deed  to  his  un- 
divided half  interest  In  said  land,  and  on 
Information  and  belief  they  charge  that  no 
such  deed  was  ever  made  or  executed.  The 
Mil  further  shows  that  C.  B.  Hunt  died  in- 
testate, leaving  as  bis  only  heir  his  daughter 
Maude  Adams;  that  there  had  beKi  no  ad- 
mlnistratloa  on  his  estate,  and  no  (me  was 
Interested  in  it  except  Maude  Adams,  and 
that  in  equity  and  good  conscience  the  said 
Maude  Adams  has  no  interest  in  said  land, 
but  that  in  Justice  and  right  and  equity  the 
complainants  own  the  said  lands  as  the  only 
heirs  at  law  of  said  Alice  V.  Hunt,  she  hav- 
ing pnrdiased  same  from  C.  B.  Hunt,  paid 
the  purtibase  price  in  full,  and  been  put  In 
possession  of  the  same.  The  respondent  an- 
swered, denying  the  allegation  to  the  bill, 
setting  up  that  she  was  Joint  owner  with  the 
complainants  of  said  land,  that  the  lands 
could  not  be  equitably  divided,  and  praying 
for  a  sale  thereof. 


3.  W.  Strother  and  J.  Percy  Oliver,  both 
of  Dadeville,  for  ai>pellant 

J.  Sanford  Mullins,  of  Alexander  dtgr,  tax 
tLPpeileea. 

AKDERSON,  C.  J.  [1,  2]  In  an  action  for 
the  spedflc  performance  of  a  parol  contract 
for  the  sale  of  land,  the  terms  of  the  con> 
tract  must  be  definitely  alleged  and  estab- 
lished as  alleged  by  clear  and  satisfactory 
proof.  Jones  v.  Jones,  155  Ala.  644,  47 
South.  80,  and  cases  there  dted.  The  proof 
in  this  case  fails  to  establish  a  contract  be- 
tween O.  B.  Hunt  and  his  wife,  whereby  he 
was  to  sell  and  convey  to  her  his  undivided 
one-half  interest  in  the  land.  The  trial  court 
therefore  erred  in  granting  the  complain- 
ant's relief,  and  the  decree  is  reversed.  The 
proof  In  this  case,  however,  may  dlsdoee  a 
right  to  equitable  relief,  which  we  do  not 
feel  disposed  to  suggest  or  point  out,  as  it  is 
not  available  under  the  present  avermoits 
of  the  bill  if  at  all,  and  we  will  remand  the) 
cause  in  order  that  complainants  may  have 
an  opportunity  to  amend  their  Ull  should 
they  see  fit  to  do  so.  Under  the  present 
state  of  the  record,  the  trial  court  not  only 
erred  In  granting  the  complainants  relief, 
but  in  dismissing  the  respondent's  cross-bill, 
as  dte  would  be  entitled  to  a  partition  un- 
less her  legal  tlUe  is  ultimately  divested,  but 
action  will  be  deferred  upon  said  cross-bill 
until  It  may  be  finally  determined  whethw 
or  not  the  complainants  establish  a  sopeilor 
equity  to  all  of  the  land. 

Beversed  and  remanded. 

All  the  Justices  concur. 


BRASSELL  V.  BRASSELL. 

(Supreme  Court  of  Alabama. 


847 

(205  Ala.  2a) 

(3  DIv.  486.) 
Jan.  13,  1921.) 


1.  Equity  «=a350— Decree  revereed  when  tMtl< 
mony  not  noted  on  the  minutes. 

When  the  testimony  in  a  chancery  case  was 
not  noted  by  the  register  on  the  minutes  as 
required  by  chancery  rule  75  (2  Code  1907,  p. 
1551),  the  decree  will  be  reversed  for  want  of 
legally  noted  testimony  to  support  it. 

2.  Equity  9=9356— Provision  for  noting  testi- 
mony by  register  not  dispensed  with  by  stat- 
ate  or  agreement  of  parties. 

Acta  1915^  p.  705,  proyiding  for  taking  tes- 
timony orally  in  open  court  in  equity  cases,  or 
an  agreement  of  the  parties  to  the  same  effect, 
did  not  excuse  compliance  with  chancery  rule 
75  (2  Code  1907,  p.  1551),  providing  that  the 
testimony  shall  be  noted  by  the  register  on  the 
minutes  and  that  testimony  not  so  noted  shall 
not  l>e  considered  as  a  part  of  the  record. 

Gardner,  J.,  dissenting. 


Appeal  from  Circuit  Court,  Montgomery 
County;  Leon  McCord,  Judge. 

Bill  by  Walter  R.  Brassell  against  Jane 
Porter  Brassell  for  divorce  and  the  custody  of 
the  cbild.  Decree  for  complainant,  and  re- 
spondent appeals.    Beversed  and  remanded. 

The  ttOowing  Is  the  agreement  oC  coonsd 
referred  to: 

It  is  mutually  agreed  by  and  between  the 
solicitors  in  the  above-stated  case,  HUl,  Hill, 
Whiting  &  Thomas  and  W.  A.  Jordan,  for  com- 
jdainant,  and  HoUoway  &  Hill,  for  respondent, 
as  follows: 

(1)  That  the  dsmarrers  heretofore  interpos- 
ed to  said  bill  are  hereby  withdrawn. 

(2)  That  respondent  shall  file  a  cross-bill  on 
or  before  August  24th,  and  same  shall  be  an- 
swered by  complainant's  solicitors  on  or  be- 
fore August  26tii. 

(3)  Tliat  both  parties  hereto  agree  that  no 
interrogatories  shall  be  filed,  that  all  notice  of 
time  is  hereby  waived  by  l>oth  parties,  and  the 
testimony  of  both  parties  shall  be  taken  in  open 
court  before  Judge  Leon  McCord,  and  he  shall 
be  requested  to  enter  an  order  requiring  said 
testimony  to  be  taken  orally  in  open  court,  as 
provided  by  Acts  of  Legislature  1915,  p.  70(S. 

HoUoway  &  Hill  and  Ball  &  Beckwlth,  all 
of  Montgomery,  for  appellant 

EUl,  Hill,  Whiting  &  Thomas  and  W.  A. 
Jordan,  all  of  Montgomery,  for  appellee. 

PEB  CURIAM.  [1, 2]  The  record  In  this 
case  falls  to  disclose  a  note  of  testimony  as 
reqtiired  by  chancery  rule  75  (Code  of  1907, 
p.  1551).  This  rule  expressly  requires  that 
testimony  not  offered  as  there  provided  and 
noted  by  the  register  on  the  minutes  must 
not  be  considered  as  any  part  of  the  record. 
The  trial  court  having  granted  the  complain- 
ant relief,  and  the  record  disclosing  no  legal- 
ly noted  testimony  in  support  of  same,  this 
[decree  must  be  reversed  upon  the  authority 
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of  the  recent  case  of  Lunday  y.  Jones,  85 
South.  411.  See,  also,  Potts  v.  Ck)nimlsslon- 
er's  Court,  203  Ala.  300,  82  South.  550,  and 
numerous  cases  there  cited.  The  agreement 
of  counsel  as  to  taking  the  testimony,  on  page 
6  of  the  record,  cannot  affect  or  change  the 
result.  The  agreement  does  nothing  more 
than  to  consent  to  what  the  trial  court  was 
authorized  to  do  under  the  Act  of  1915,  p. 
705,  and  said  act  in  no  wise  abrogates,  alters, 
or  modifles  rule  75  or  excuses  a  noncompli- 
ance therewith.  While  the  opinion  of  the 
court  in  the  Iiunday  Case,  supra,  makes  no 
reference  to  the  abOTOKdted  act,  it  was  con- 
sidered and  is  referred  to  In  the  dissenting 
opinion  of  Justice  Gardner.  It  was,  tn  effect, 
held  in  said  Lunday  Case  that  rule  75  was 
la  full  force  and  effect  and  was  mandatory, 
and  we  now  expressly  hold  that  the  act  of 
1015,  p.  705,  in  no  wise  alters  or  modifles  said 
rule  or  excuses  a  noncompliance  therewith. 

The  decree  of  the  circuit  court  is  reversed, 
and  the  cause  Is  remanded. 

Reversed  and  remanded. 

All  Justices  concur,  exc^  GARDNER,  J„ 
who  dissents. 

OARDKBR,  J.  (dissenting).  I  am  not  In 
harmony  with  the  holding  of  the  majority  in 
Iiunday  v.  Jones,  85  South.  411,  and  think  the 
result  here  more  clearly  demonstrates  the 
error  of  that  decision,  which,  In  my  humble 
judgment,  should  be  now  overruled. 

In  any  event,  however,  chancery  rule  75  Is 
but  a  rule  of  practice,  a  compliance  with 
wltldi  may  be  waived  by  appropriate  agree- 
meot  of  couns^.  I  construe  the  agreement 
of  counsel  entered  Into  In  this  cause  (especial- 
ly when  viewed  In  connection  with  the  pro- 
cedure that  follows)  as  intending  to  embrace 
all  questions  of  practice  relating  to  this  trial, 
which  would  include  any  formal  notation  of 
the  evidence.  So  construing  the  agreement, 
therefore,  I  cannot  agree  to  the  majority 
opinion,  and  consider  it  most  unfQrtunate 
that  the  cause  Is  not  determined  here  upon  its 
merits. 

t  therefore  respectfully  dissent. 


(206  Ala.  315) 

In  re  500  SACKS  OF  FEED  AND  165  SACKS 
OF  FEED. 


MILAM-MORQAN    CO.   V. 
(3  Div.  477.) 


STATE. 


(Supreme  Court  of  Alabama.    Feb.  10,  1821.) 

I.  Equity  «=»356— Deere  reversed  when  reo- 
ord  shows  no  note  of  testimony. 
Under  Acts  1019,  p.  1071,  {  11,  requiring 
proceedings  to  condemn  stock  food  to  be  tried 
as  a  case  in  equity,  the  decree  will  be  reversed 
when  the  record  discloses  no  note  of  the  tes- 
timony as  required  by  chancery  rule  76. 


2.  Courts  «=s>40— Statement  of  trial  Judge  aft> 
er  toss  of  control  ever  ease  net  eonsldered. 

Where  there  was  no  note  of  the  testimony 
as  required  by  chancery  rule  75,  a  written 
statement  of  the  trial  judge,  four  months  after 
the  decree  and  three  months  after  his  loss  of 
control  over  the  case,  could  not  be  looked  to, 
even  assuming  that  it  would  change  the  result 
if  considered. 

3.  Appeal  and  error  «s>77(l)— OeorM  In  pro> 
Deeding  to  condemn  stoofc  food  Is  appealable. 

Acts  1919,  p.  1071,  gives  jurisdiction  of 
proceedings  to  condemn  stock  food  to  the  cir- 
cuit court  in  equity  in  a  general  way,  and  not 
to  the  judge  to  be  exercised  in  a  summary  man- 
ner different  from  the  ordinary  exerdse  of  the 
general  powers  of  the  chancery  court,  and  the 
decree  of  condemnation  is  final  and  appealable 
under  Code  1907,  {  2837,  authorizing  appeals 
from  any  final  Judgment  or  decree  of  the  chan- 
cery courts. 

Appeal  from  Orenit  Court,  Mmitgomery 
County;  William  L.  Martin,  Judge. 

Proceedings  by  the  State  of  Alabama  for 
the  condemnation  of  five  hundred  sacks  of 
feed  and  one  hundred  and  sixty-flve  sacks 
of  feed  with  the  MUam-Morgan  Company  as 
claimant.  From  the  Judgment  of  condem- 
nation, claimant  aH>eal&  Reversed  and  re- 
manded. 

Action  was  begun  by  affidavit  made  by  an 
authorized  representative  of  the  Commission 
of  Agriculture  and  Industries,  and  on  this 
affidavit  writ  of  seizure  was  issued  and  the 
foodstuff  seized.  The  MUam-Morgan  Com- 
pany propounded  its  claim.  This  is  all  the 
pleading  that  appears  in  the  case.  Tlie 
court  statement  Is  as  follows: 

The  foregoing  witnesses  were  examined  orally 
before  the  court  on  the  14th  day  of  June,  1020, 
and  the  above  was  all  the  testimony.  It  was 
agreed  by  both  the  State  and  the  plaintiff  that 
thp  rondemnation  proceedings  in  the  two  cases 
should  be  tried  jointly,  and  that  the  services 
of  a  reporter  should  be  dispensed  with.  These 
causes  were  regarded  as  proi>eriy  on  the  law 
side  of  the  circuit  court,  and  the  testimony  was 
taken  and  the  cause  submitted  under  that  as- 
pect. After  the  trial  and  submission  for  judg- 
ment, and  after  court  had  rendered  judgment 
for  the  state,  the  question  of  jurisdiction  was 
raised,  and  liy  agreement  of  parties  and  the 
consent  of  the  court  the  entire  matter  was 
transferred  to  the  equity  side  and  the  pleadings 
and  decree  filed  therein  on  July  8,  1920. 

No  note  of  testimony  or  of  pleading  ap- 
pears. 

J.  8.  ESdson  and  Well,   Stakely  &  Varda- 
man,  all  of  Mwitgomery,  for  appellant. 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

ANDERSON,  O.  J.  This  was  a  proceeding 
on  the  part  of  the  state  to  condemn  certain 
stock  food,  under  the  Acts  of  1919  (pages  88 
and  1069);  thin  appellant  havlu^  Interposed 
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a  claim  fbereto  as  provided  by  said  statute. 
The  trial  court  rendered  a  decree  condemn- 
ing said  foodstuff  and  disallowed  tbe  claim- 
ant's claim;   lience  this  appeaL 

[1]  Section  11  of  the  Act  of  1919,  p.  lOTl. 
among  other  things,  provides  that  the  cause 
must  be  tried  as  a  case  in  equity  and  with- 
out a  Jury.  This,  therefore,  bdng  a  case  in 
equity,  and  the  trial  court  having  granted 
the  complainant  relief,  the  record  must  show 
that  it  had  l>efore  it  some  legal  evidence  to 
sui^ort  the  decree.  The  record  fails  to  dis- 
close a  note  of  the  testimony  as  required  by 
the  chancery  rule  75,  and  this  case  must  be 
reversed  upon  the  authority  of  Brassell  v. 
Brassell,  S7  South.  347,  and  cases  there  cited. 

[2]  The  written  statement  of  the  trial 
Judge,  dated  November  13,  1920  (on  page  13 
of  the  record),  four  montlis  after  the  decree 
and  three  months  after  the  loss  of  control 
over  same,  cannot  be  looked  to  in  considering 
the  question  involved,  though  we  do  not 
mean  to  intimate  that  It  would  change  the 
result  if  the  same  could  be  ccmsldered. 

[3]  While  this  is  a  new  right  or  cause  of 
action  created  by  the  act  atwve  cited,  the 
circuit  court  in  equity  is  given  Jurisdiction 
of  same  in  a  general  as  distinguished  from  a 
summary  way,  and  the  decree  rendered  is  a 
final  one  and  appealable  under  section  2837 
of  the  Oode  of  1907,  which  covers  all  final 
Judgments  and  decrees  of  the  chancery,  cir- 
cuit, or  other  courts  of  lilte  Jurisdiction,  etc. 
Of  course,  this  section  does  not  cover  or  ap- 
plj  to  findings  of  certain  boards  or  bodies 
not  Included  in  same,  and  whose  orders  or 
awards  are  not  appealable  unless  specially 
made  so  by  other  statutory  provisions,  such 
as  dealt  with  in  the  case  of  Bx  imrte  Smith, 
Atty.  Gen.,  203  Ala.  444,  83  South.  334.  l^e 
power  given  to  hear  and  determine  the  issues 
under  the  acts  in  question  is  to  the  circuit 
court  in  equity,  and  not  to  a  Judge,  to  l>e 
exercised  merely  in  a  summary  manner  dif- 
ferent from  the  ordinary  exercise  <rf  the  gen- 
eral powers  of  the  chancery  court,  and  dif- 
ferentiated this  case  from  Ex  parte  Buclsley, 
53  Ala,  42,  and  Crowder  v.  Fletcher,  80  Ala. 
219. 

The  decree  of  the  circuit  court  Is  reversed, 
and  the  cause  is  remanded. 

Reversed  and  remanded. 

McCLEIiLAN,  SOMEBVILMJ,  and  THOM- 
AS, JJ.,  concur. 


(205  Ala.  230) 
ELMORE  V.  GALLIQHER.     (3  Div.  489.) 

(Supreme  Court  of  Alabama.    Jan.  20,  19iKL) 

I.  jDdgment  «=968 1  —  Property  rights  of  on- 
born  contingent  remaindermen  concluded  by 
decrees  whara  virtually  represented. 
Where  they  are  virtually  represented  by  liv- 
ing parties,  who  are  before  the  court,  the  prop- 
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erty  rights  of  unborn  contingent  remalndennen 
or  executory  devisees  may  be  concluded  by  Ju- 
dicial decree. 

2.  Judgment  cs=368l— Where  purpose  of  decree 
Is  to  extinguish  the  estates  of  persons  not 
yet  In  being,  great  strictness  Is  required  In 
representation. 

Where  the  purpose  of  a  proceeding  is  to  ad- 
judicate opposing  rights  with  respect  to  un- 
born contingent  remaindermen  or  executory 
devisees,  and  the  eifect  of  the  decree  is  to  ex- 
tinguish in  part  or  in  whole  the  estate  of  those 
persons  not  yet  in  being,  greater  strictness  is 
required  with  respect  to  their  representation  by 
living  parties  than  in  ordinary  cases  involving 
such  remaindermen. 

3.  Judgment  «=>68l— Decree  providing  for  sale 
of  trust  property  and  reinvestment  binding 
on  unborn  oontlngent  remaindermen. 

Where  testatrix  devised  land  to  her  daugh- 
ters for  life,  remainder  to  their  ctiildren  with 
contingent  remainders  over,  and  one  of  the 
daughters  while  still  a  minor  filed  a  bill  set- 
ting out  that  the  land  was  unproductive  and 
praying  sale  and  reinvestment  subject  to  the 
limitations  of  the  will,  and  all  of  the  descend- 
ants of  the  daughters  living  were  made  par- 
ties, a  decree  providing  for  sale  and  reinvest- 
ment is  binding  on  unborn  contingent  remain- 
dermen, for  they  are  under  the  circumstances 
represented  by  persons  in  being. 

Appeal  from  Circuit  Court,  Montgomery 
County;    Leon  McCord,  Judge. 

Bill  by  C.  Frank  GaUlgher  against  Ludlow 
Elmore,  as  guardian  of  minors,  and  another, 
to  quiet  title.  From  a  decree  for  complain- 
ant, appeals  were  separately  taken  by  the 
defendants.    Affirmed. 

In  1875  Mary  A.  Clisby  was  the  owner  of  a 
lot  In  the  dty  of  Montgomery,  Ala.,  and  died 
leaving  a  will  which  was  duly  probated ;  the 
part  material  to  ttiis  case  reading: 

"It  is  my  will  that  m;  real  estate  shall  not  be 
sold  but  shall  be  kept  together  until  my  young- 
est daughter  becomes  of  age  and  that  it  shall 
then  be  equally  divided  between  them  without 
a  sale  for  that  purpose  the  difference  between 
the  shares  being  made  up  by  money  from  the 
one  having  the  advantage  in  the  division.  I 
further  will  that  my  real  estate  belongs  to  my 
daughters  only  during  their  life  time  and  to 
their  children,  if  any,  at  their  death,  if  none, 
then  to  my  husband.  George  C.  Clisby  if  liv- 
ing during  luB  lifetime  then  to  my  brothers 
and  sisters  or  their  heirs." 

Mary  A.  Clisby  left  two  minor  daughters, 
Emily  Clisby  and  Mary  Mastin  Clisby,  after- 
wards Mary  Clisby  Smith. 

In  1893  Emily  Clisby,  being  unmarried 
without  children  and  still  a  minor,  filed  her 
bill  in  the  city  court  of  Montgomery,  In  equity, 
setting  out  that  this  city  lot,  formerly  owned 
by  her  mother,  was  unproductive  of  return 
and  was  a  burden  upon  her  and  the  other  life 
tenant,  and  asking  a  sale  thereof  for  reinvest- 
ment of  the  proceeds  under  the  direction  of 
the  court  and  subject  to  the  limitations  con- 
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talned  In  the  will  of  Mary  A.  Cllsby.  To 
this  bill  Mary  Cllsby  Smith,  the  other  daugh- 
ter of  Mary  A  CUaby,  George  0.  Cllsby,  the 
husband,  and  all  of  the  brothers  and  sisters 
of  Mary  A.  Cllsby  or  their  descendants  were 
made  parties.  The  city  court  of  Montgomery 
In  equity  at  the  February  term,  1893,  render- 
ed a  decree  ordering  the  sale  of  the  property 
in  question  for  reinvestment,  at  which  sale 
Henr}-  M.  Hobble  and  N.  J.  Bell  became  the 
purdiasers.  At  the  time  of  the  rendition  of 
this  decree  neither  Emily  Cllsby  nor  Mary 
Cllsby  Smith  bad  ever  had  children ;  after- 
wards, however,  three  children  were  born  to 
Mary  Cllsby  Smith  who  are  respondents  to 
this  bill.  The  proceeds  of  the  sale  of  thlB 
city  lot  were,  under  the  direction  of  the  city 
court  of  Montgomery,  In  equity,  invested  in 
other  property  in  the  city  of  Montgomery, 
Ala.,  and  title  thereto  was  made  to  Emily 
Clisby  and  Mary  Cllsby  Smith,  "subject  to  all 
of  the  conditlcmB,  trusts  and  limitations  con- 
tained in  the  will  of  Mary  A.  Clisby,  de- 
ceased." 

Afterwards  Hobble  and  Bell  divided  the 
city  lot  between  themselves  executing  crosa- 
conveyances.  In  1906  Hobble  died  leaving  a 
last  will  and  leaving  surviving  him  Leonora 
E.  Hobble,  his  widow,  and  Anne  Leonora 
Hobble,  his  youngest  child,  as  well  as  other 
children.  By  the  terms  of  Hobble's  will  a 
portion  of  this  city  lot  is  devised  to  Leonora 
B.  Hobble,  his  wife,  for  and  during  her  natu- 
ral life  and  at  her  death  to  vest  in  Anne 
Xieonora  Hobble.  Anne  Leonora  Hobble,  the 
child,  Intermarried  with  J.  W.  Vardeman  and 
baa  one  child.  Jack  W.  Vard^nan,  Jr.,  a 
minor  respondent' in  this  cause. 

After  the  death  of  Hobble,  his  widow  and 
all  of  his  children  executed  conveyance  of 
the  property  here  in  question  to  C.  Frank  Gal- 
ligber,  complainant  below.  Galligber  then 
filed  the  bill  in  this  cause  under  statute  to 
quiet  title  and  against  the  minor  children  of 
Mary  Clisby  Smith  and  Anne  Hobble  Varde- 
man. By  answer  and  cross-bill  the  history 
of  the  title  to  the  lot  as  detailed  above  is 
set  out  and  fully  proved  by  the  testimony  in 
the  case. 

There  is  no  dispute  as  to  any  of  the  facta. 
The  sole  questions  presented  by  the  record 
are:  (1)  Whether  by  the  decree  of  the  city 
court  of  Montgomery,  in  equity,  rendered 
at  the  February  term,  1893,  in  the  cause  of 
Emily  Clisby  v.  Peter  B.  Mastin  et  al.,  the 
interest  of  the  children  of  Mary  Clisby  Smith 
was  divested  out  of  them ;  and  (2)  whether 
Jack  W.  Vardeman,  Jr.,  has  any  right,  title, 
or  interest  in  the  property  described. 

The  circuit  court  by  decree  decided  both  of 
these  questions  adversely  to  appellants  here 
and  held  that  they  had  no  right,  title,  or 
interest  in  the  property  described  in  the  bill. 
From  this  decree  appeal  Is  taken  separately 
by  the  children  of  Mary  Cllsby  Smith  and 
Anne  Bobbie  Vardeman. 


Ludlow  Elmore,  of  Montgomery,  pro  se. 
Weil,  Stakely  &  Vardaman,  of  Montgomery, 
for  appellee. 

SOMERVILLE,  J.  [1]  The  doctrine  of 
equity  courts,  that  the  property  rights  of 
unborn  contingent  remaindermen  or  executory 
devisees  may  be  concluded  by  Judicial  decree 
in  cases  where  they  are  virtually  represented 
by  living  parties  who  are  before  the  court, 
has  been  recognized  and  applied  by  this  court. 

Where  a  wiU  gave  an  undivided  interest  in 
land  to  a  scm,  with  remainder  to  bis  surviving 
children,  the  decree  in  a  suit  for  partition 
against  the  son  and  his  diildren  th«i  living 
was  held  as  binding  upon  children  subse- 
quently bom,  who,  it  was  said,  were  repre- 
sented in  the  partition  suit  by  both  the  son 
and  the  living  children.  Letcher  v.  AVLea, 
180  Ala.  264,  60  South.  628.  And  where  a 
trustee  bdd  property  for  his  own  children 
who  should  survive  him,  it  was  held  that  he 
could  maintain  a  bill  for  the  sale  of  the  prop- 
erty and  reinvestment  of  Its  proceeds,  sub- 
ject to  the  trust,  against  the  living  children. 
BO  as  to  bind  by  the  decree  after-bom  ddl- 
dren  who  would  belong  to  the  same  class  as 
those  then  living.  Bibb,  aa  Trustee,  ▼.  B. 
S.  Bibb,  Jr.,  86  South.  876. 

In  those  cases,  it  will  be  observed,  the  im- 
bom  remaindermen  were  in  fact  represented 
by  persons  of  their  own  Immediate  class, 
though  It  was  said  in  Letcher  T.  Alloi  that 
they  were  also  sufficiently  represented  by  the 
life  tenant  whose  estate  preceded  their  own. 

[2,  3]  As  to  the  sufficiency  of  the  representa- 
tion of  unborn  remaindermen  by  parties  whose 
estates  precede  or  follow  the  estate  of  such 
remalndemien,  there  being  -no  living  mem- 
bers of  their  class,  so  that  their  Interests 
may  be  bound  by  Judicial  decree,  the  courts 
are  not  in  harmony.  The  great  weight  of 
authority,  however,  seems  clearly  to  the  effect 
that  such  representation  is  sufficient,  pro- 
vided all  the  interests  owned  by  persons  In 
esse  are  before  the  court,  and  some  one  or 
more  of  them  would  be  adversely  affected 
by  th«  decree  equally  with  the  class  not  la 
esse,  and  would  therefore  have  the  same 
interest  and  would  be  equally  certain  to  pre- 
sent to  the  court  the  merits  of  the  question 
upon  which  the  decree  Is  sought.  Ridley  v. 
Halllday,  106  Tenn.  607,  61  S.  W.  1025,  53 
L.  B.  A.  477,  82  Apu  St  Bep.  902 ;  RutleUge 
V.  Fishbume,  66  S.  O.  155.  44  S.  B.  664.  97 
Am.  St  Rep.  757,  and  note,  762-768;  Kent 
V.  Ch.  of  St  Michael,  186  N.  T.  10,  32  N.  B. 
704.  18  U  R.  A.  331,  32  Am.  St  Rep.  683; 
Downey  v.  Seib,  185  N.  Y.  427,  78  N.  B.  66. 
8  L.  R.  A.  (N.  S.)  49,  113  Am.  St.  Rep.  926; 
Denegre  v.  Walker,  214  lU.  113,  73  N.  El 
409,  105  Am.  St  Rep.  98,  2  Ann.  Cas.  787, 
and  note,  790-793;  McArthur  v.  Scott,  113 
U.  S.  340,  S  Sup.  Ct  652,  28  L.  Ed.  1015: 
Matthews  t.  Lightner,  86  Minn.  333,  88  N. 
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W.  892,  88  Am.  St  Bep.  658;  Ann.  Cae. 
1813C,  note  p.  659 ;  20  B.  C.  L.  670,  i  9. 

In  the  application  of  this  principle,  it 
would  seem  that  the  character  of  the  ault, 
and  the  purpose  and  effect  of  the  decree,  are 
at  controlling  Importance;  and  where  the 
proceeding  seeks  to  adjudicate  opposing 
rights,  and  the  effect  of  the  decree  is  to  ex- 
tinguish in  part  or  in.  whole  the  estates  of 
persons  not  yet  in  esse,  greater  strictness  is 
observed  In  the  requirements  of  virtual  rep- 
resentation by  living  parties. 

But  where,  as  here^  the  suit  does  not  pre- 
sent any  antagonism  of  estates  and  interests, 
and  the  effect  of  the  decree  Is  merely  to 
change  the  form  or  identity  of  the  property 
which  is  the  subject  of  the  several  successive 
estates — ^whlch  change  may  well  be  to  the 
common  advantage  of  all,  as  was  in  tact 
ascertained  to  be  so  by  the  decree  here  in 
question — preserving  and  protecting  the  con- 
tingent Interests  in  the  proceeds  of  the 
original  property,  and  in  the  property  in 
which  such  proceeds  are  invested,  we  see 
no  reason  why  the  unborn  remaindermen 
coold  not  be  fully  and  fairly  represented,  as 
to  such  a  policy,  by  either  their  mother,  as 
holder  of  a  life  estate,  or  by  their  uncles 
and  aunts,  as  contingent  executory  devisees. 
It  was  80  ruled  in  Bldley  v.  HalUday,  106 
Tenn.  607,  61  S.  W.  1025,  63  L  B.  A.  477, 
82  Am.  St  Bep.  902,  and  in  Gavin  v.  Cortin, 
171  UL  640,  49  N.  B.  623,  40  L.  R.  A.  778, 
where  after-bom  remaindermen  were  held 
to  be  fully  bound. 

The  decree  in  equity  of  the  dty  court  of 
Montgomery  in  the  suit  of  Emily  CUsby  v. 
Peter  B.  Mastin,  et  al.  (1883)  was  a  vaUd 
exercise  of  the  Jurisdiction  and  powers  of  the 
court  with  respect  to  the  estate  of  the  then 
Infant  complainant  therein,  and,  under  the 
circumstances  exhibited,  was  binding  ni>on 
the  interests  of  the  after-bom  children  of 
Mary  Clisby  Smith,  so  that  the  purchasers  at 
the  sale  made  pursuant  thereto  acquired  as 
to  them,  as  well  as  to  all  parties  actually  be- 
fore the  court  a  fee-simple  title  to  the  lot 
here  in  question. 

It  appears  that  complainant  herein  has 
acquired  the  interests  of  those  purchasers, 
and  Is  entitled  to  the  relief  granted  by  tha 
decree  of  the  trial  court 

Affirmed. 

AJ<fDERSON,  O.  J.,  and  McCLKLLAN  and 
THOMAS,  JJ.,  concur. 


(206  Ala.  we) 

GERALD  et  al.  V.  HAYES  et  al.    (S  OW.  766.) 

(Supreme  Coort  of  Alabama.    I>ec.  16,  1920.) 

I.  Ejectment  «=>9  (3)— Plaintiff  must  reoover 
on  the  streagtii  of  his  own  title. 

The  general  rule  in  ejectment  is  that  plain- 
tiu  must  recover  on  the  strength  of  his  own, 
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and  not  on  the  weakness  of  the  title  ol  his  ad- 
versary. 

2.  Evldaooe  $=>473— Adverse  olalmant  may  tes- 
tify as  to  possession. 

In  ejectment  where  defendants  relied  on 
adverse  possession,  testimony  of  one  of  de- 
fendants as  to  the  collective  fact  of  her  pos- 
session for  30  years,  the  continuons  listing  of 
the  land  for  taxes,  and  payment  thereof,  was 
competent. 

3.  Adverse  possession  «=>3I— Hostile  posses- 
sion of  land  Is  "adverse  possession." 

The  possession  of  land  ander  daim  of  own- 
ership hostile  to  the  title  of  the  trne  owner 
is  "adverse  possession,"  and  neither  the  daim 
of  the  real  title  in  good  faith  nor  color  of  title 
is  essential;  the  actnal  possession  in  sach 
case  being  eqnlvalent  to  notice. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Adverse 
Possession.] 

4.  Champerty  and  maiutenanee  «s»7(2)— Cm- 
veyaaoa  of  land  in  possession  of  adverse 
holder  without  oolor  of  title  void. 

Prior  to  the  adoption  of  Code  1907,  i  3839, 
allowing  statutory  ejectment  to  t>e  brought  in 
the  name  of  the  real  owner  who  has  obtained 
his  title  by  conveyance  of  a  grantor  not  in  pos- 
session at  the  time  of  execution  of  the  convey- 
ance, a  deed  executed  by  a  grantor  out  of  pos- 
session was  void  as  to  the  adverse  daimant, 
who  was  in  possession,  though  such  daimant 
had  no  color  of  title. 

5.  Adverse  possession  «=>63 (4)— Champerty 
and  maintenance  ^=37(2)— Presumption  that 
grantor  remaining  In  possession  holds  as 
tenant  by  sufferance  does  not  extend  to  sub- 
sequent graatae;  ooaveyaaos  daring  sneli 
possession  was  void. 

While  Code,  {  3364,  dedares  that  the  prop- 
erty and  possession  of  a  grantor  pass  as  fully 
by  conveyance  as  if  seixin  had  been  formally 
delivered,  and  it  is  the  rule  that  if  a  grantor 
remains  in  possession,  he  is  presumably  bat 
a  tenant  by  sufferance  of  the  grantee,  and  noth- 
ing short  of  an  express  disclaimer  of  such  a 
relation  and  a  notorious  assertion  of  title  in 
himself  wiH  be  suffident  to  change  the  char- 
acter of  his  possession  and  render  it  adverse  to 
that  of  the  grantee,  that  rule  does  not  apply 
in  favor  of  a  snbseqnent  grantee,  and,  where 
the  grantor  remained  in  possession  claiming  the 
property  adversely,  a  conveyance  to  a  subse- 
quent grantee  was  void  prior  to  the  adoption  of 
Code  1907,  f  3S39. 

Appeal  from  Circuit  Conrt  Chilton  Coun- 
ty;   B.  K.  McMorrls,  Judge. 

Ejectment  by  Lawrence  F.  Oerald  and  oth- 
ers against  Canitt  Hayes  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  an>eal. 
Affirmed. 

Plaintiffs  claim  as  the  heirs  of  I,  S.  Oer- 
ald, and  as  their  claim  of  title  they  Intro* 
duced  the  original  patent  from  the  govern- 
ment to  Jahe  Hayes;  deed  from  Jake  Hayea 
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and  wife  to  J.  TT.  Fransen;  deed  from 
Franzen  and  wife  to  I.  S.  Gerald,  and  the 
death  of  Gerald. 

Lawrence  F.  Gerald,  of  CJlanton,  and  F. 
B.  Collier,  of  Yreka,  Cal.,  for  appellants. 
Grady  Reynolds,  of  Clanton,  for  appellees. 

THOMAS,  J.  [1]  The  suit  was  ejectment 
for  the  recovery  of  »»/ao  undivided  Inter- 
est In  lands.  When  the  evidence  was  con- 
cluded, the  court  gave  the  general  affirma- 
tive charge  at  defendant's  request  in  writ- 
ing, for  reasons  stated.  The  general  rule  In 
ejectment  is  that  plaintiff  must  recover  on 
the  strength  of  his  own,  and  not  the  weak- 
nera  of  the  title  of  his  adversary.  Mahau 
V.  Smith,  151  Ala.  4S2,  44  South.  375. 

[2]  The  evidence  was  that  the  patent  to 
the  land  was  duly  Issued;  that  Jane  Hayes 
went  into  possession  of  the  same  and  had 
continuously  lived  thereon  since  1890,  claim- 
ing It  as  her  own,  continually  paying  taxes 
on  It  and  had  a  "deed  to  it";  and  that  this 
possession  and  claim  of  ownership  extend- 
ed to  the  date  of  the  trial.  It  was  competent 
for  Jane  Hayes  to  testify  to  the  collective 
fact  of  her  possession  for  30  years,  the  con- 
tinuous listing  of  the  lands  for  taxes,  and 
payment  of  the  same.  McMillan  v.  Aiken, 
88  South.  13&    ■ 

[3,4]  The  possession  of  land  under  claim 
of  right  or  ownership,  distinct  from,  and 
hostile  to,  the  title  of  the  true  owner.  Is  ad- 
verse possession,  neither  claim  of  the  real  ti- 
tle in  good  faith  nor  color  of  title  being  es- 
sential; and  such  actual  possession,  being  a 
patent  fact,  furnishes  evidence  of  its  own  ex- 
istence, and  Is  the  equivalent  of  actual  no- 
tice of  the  claim  under  which  it  is  held. 
Murray  v.  Hoyle,  92  Ala.  559,  0  South.  368; 
Xewsome  v.  Snow,  91  Ala.  641,  8  South.  377, 
24  Am.  St  Rep.  934;  Bernstein  v.  Humes.  75 
AJa.  241,  244;  Reynolds  v.  Kirk,  105  Ala. 
446,  17  South.  95.  It  was  competent  to  show 
defendant's  acts  of  ownership  as  Illustrat- 
ing the  character  of  her  possession  of  the 
land  on  December  23,  1904;  and  if  it  was 
such  as  would  have  been  adverse  possession 
(at  common  law),  when  the  deed  by  J.  W. 
EYanzen  and  wife  to  I.  S.  Gerald  &  Co.  was 
made  (though  valid  between  the  parties),  it 
was  void  as  against  the  adverse  holder. 
Davis  V.  Curry,  85  Ala.  1&3,  4  South.  734; 
Mahan  v.  Smith,  supra;  Grant  ▼.  Nations, 
172  Ala.  83,  55  South.  310;  Curtis  ▼.  Riddle, 
177  Ala.  128,  59  South.  47;  Chandler  v.  Pope, 
87  South.  539.  It  Is  only  since  the  adoption 
of  section  3839  of  the  Code  of  1907  (Roman 
V.  Lentz,  194  Ala.  610,  69  South.  827;  Bur- 
nett V.  Roman,  192  Ala.  188,  68  South.  353) 
that  statutory  ejectment  may  be  brought  in 
the  name  of  tiie  real  owner  who  has  obtained 
his  title  by  ooaveyance  at  a  grantor  not  In 


I)osse8slon  at  the  time  of  the  execution  of 
the  conveyance,  and  while  the  lands  songht 
to  be  conveyed  were  In  the  adverse  posses- 
sion of  a  defendant  or  Ills  predecessor  in 
title.  That  Is  to  say,  before  the  adoption  of 
the  statute,  as  now  contained  In  the  Code 
as  section  3839,  It  was  held  that  a  deed  to 
land  which,  at  the  time  of  the  conveyance, 
is  In  titp  ijopsesslon  of  a  third  persoif  holding 
adversely  and  claiming  to  be  in  rightful  pos- 
session thereof,  though  without  color  of  ti- 
tle, is  void  as  against  the  adverse  holder  of 
such  premises,  and  it  will  not  support  an 
action  of  ejectment  by  the  grantee  against 
the  adverse  holder.  Mahan  v.  Smitli,  supra; 
Bernstein  v.  Humes,  60  .^.la.  582,  31  Am.  Rep. 
52;    Grant  ▼.  Xatlons,  supra. 

[t]  Nor  is  the  case  changed  by  the  mie 
that  by  statute  the  property  and  pos.%sslon 
of  a  grantor  pass  as  fully  by  his  conveyance 
"as  tf  seizin  had  been  formally  delivered" 
(Code,  I  3364;  Chandler  v.  Pope,  87  South. 
B89;  Tancey  r.  S.  &  W.  R.  Co.,  101  Ala.  234; 
IS  Sooth.  811 ,  Daniels  v.  Williams,  177  Ala. 
140,  58  South.  419;  Chapman  v.  Chapman, 
194  Ala.  618,  70  South.  121);  that  If  a  gran- 
tor remains  in  possession,  he  Is  presumptive- 
ly but  a  tenant  by  sufferance  of  the  grantee, 
and  "nothing  short  of  an  explicit  disclafan- 
ee  of  such  a  relation  and  a  notorious  as- 
sertion of  right  In  himself  will  be  sufficient 
to  change  the  character  of  bis  poss<?ssion,  and 
render  It  adverse  to  the  grantee"  (Tancey 
v.  S.  4  W.  R.  Co.,  supra;  Ivey  v.  Bedding- 
flold,  107  Ala.  617,  18  South.  139;  Daniels 
V.  Williams,  supra).  Such  .were  the  pre- 
sumptions of  fact  obtaining  only  between  the 
grantor  Jake  Hayes  and  the  grantee  Fran- 
zen, and  not  the  latter's  grantee,  Gerald  ft 
Co.  It  Is  observed  of  the  rule  that  a  gran- 
tor remaining  In  possession  is  presumptive- 
ly but  a  tenant  at  the  sufferance  of  the 
grantee  named  in  the  ccmveyance,  and  not 
by  the  sufferance  of  some  other  grantee, 
"nie  retention  of  the  possession  of  the  lands 
by  defendant,  if  open,  notorious,  adverse, 
and  without  recognition  of  Gerald's  'rights 
on  December  23,  1904,  was  sufficient  to  war- 
rant the  rejection  of  the  deed  from  Franzen 
to  Gerald  In  evidence.  Though  the  testimo- 
ny Of  Jane  Hayes  as  to  possession  during 
such  time  was  at  first  excluded  by  the  court. 
It  was  thereafter  admitted  for  the  purpose 
of  showing  whether  she  was  in  adverse  pos- 
session of  the  land  on  December  23,  1904, 
and  It  was  sufficient  to  show  that  no  revers- 
ible error  was  committed  in  giving  the  af- 
firmative charge. 

No  reversible  error  Intervened  on  the  tri- 
al;  the  Judgment  la  affirmed. 

Affirmed. 

ANDERSON.  C.  J.,  and  McOLBLLAN  and 
SOMBRVILLE^    JJ.,    concur. 
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payment  it  was  deposited  in  bank;   it  not  be- 
(3  DIv.  487.)         ing  necessary  tbat  the  identical  money  be  re- 
tained in  specie. 


(Supreme  Court  of  Alabama.    Feb.  10,  1921.) 

1.  Mortgages  «=3594(t)  —  Assignee  may  re- 
deem, notwithstanding  mortgagor's  agreoment 
to  assign  to  another,  which  was  either 
kreaohed  or  abandoned. 

Tbe  pnrchaser  at  mortcAKe  sale  may  not 
object  to  redemption  by  the  mortpigor's  as- 
signee of  tbe  right  of  redemption,  notwith- 
standing an  executory  and  conditional  agree- 
ment between  the  mortgagor  and  another  for 
assignment  of  tbe  right  to  him,  either  breached 
or  mutually  abandoned  by  the  parties;  no  such 
assignment  being  made. 

2.  Mortgages  (3=9594(1)— ConteBtloB  thait  as- 
signment of  right  of  redemption  was  flotl- 
tious  unsopported. 

Within  the  rule  that  equity  will  not  allow 
the  prosecution  of  claims,  which  by  simulation 
merely  have  been  assigned  to  evade  equitable 
defenses  assertable  against  the  assignor,  held, 
that  contention  that  assignment  of  right  of 
redemption  from  mortgage  foredosure  was  fic- 
titions  was  unsupported  by  the  record. 

3.  Parties  <3=>6(2)— "Real  party  In  Interest" 
Is  the  owner  of  right  sought  to  be  enforced. 

Hie  "real  party  in  interest,"  within  the  rule 
that  only  such  party  can  maintain  a  snit,  is  the 
owner  of  tbe  right  sought  to  be  enforced;  and 
it  is  immaterial  that  complainant,  if  such  own- 
er, intends  to  voluntarily  surrender  the  fruits 
of  the  suit  to  another. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Heal 
Party  in  Interest.] 

4.  Mortgages  iS=>594( I)— Assignee  of  right  of 
redemption  may  redeem,  though  Intending  to 
surrender  Its  fruits  to  mortgagor. 

Tbe  assignee  of  the  right  of  redemption 
may  maintain  snit  for  redemption,  though  she 
fotends  to  TOlnntarOy  surrender  the  fruits 
thereof  to  tbe  mortgagor,  her  sister;  there  be- 
ing no  fraud  in  this. 

5.  Mortgages  $=>60 1— Purchaser  at  foreclosure 
properly  charged  with  crops  removed  by  him 
after  he  should  have  surrendered  to  person 
having  right  to  redeem. 

Purchaser  at  mortgage  sale,  in  suit  to  en- 
force right  to  redeem  wherein,  nnder  Code 
1907,  S  5751,  it  is  the  court's  duty  to  settle  and 
adjust  all  the  rights  and  equities  of  tbe  parties, 
is  properly  charged  with  the  value  of  crops 
wliich  he  removed  after  he  should  have  surren- 
dered possession  to  complainant. 

6.  Mortgages  ^9603— To  keep  redemption  ten- 
der good,  Identioal  money  need  not  be  retain- 
ed In  specie. 

Tender  by  person  haying  right  to  redeem 
from  mortgage  foreclosure  was  kept  good, 
though  the  money  belonged  to  another  and  was 
furnished  by  liim  to  complainant  under  an 
agreement,  it  having  thereunder  been  kept 
ready  and  available  for  such  use  till  it  was 
paid  into  court  on  the  filing  of  the  bill,  and 
though  between  the  time  of  tender  and  such 


Appeal  from  Circait  Gotirt,  Montgomery 
County;  Leon  McCord,  Judge. 

Bill  by  Mary  G.  Taber  against  J<An  S. 
Wblteman,  to  redeem  certain  property  from 
a  mortgage  foreclosure  sale,  and  to  settle 
and  adjust  all  tbe  rights  and  canities  be- 
tweea  the  parties.  Decree  for  complainant, 
and  respondent  appeals.   Affirmed. 

For  tbe  facts  in  this  cose,  as  well  as  the 
pleadings,  see  former  report  in  203  Ala.  490, 
83  South.  595. 

Ball  &  BeCkwIth,  of  M<mtg(xnery,  for  ap- 
pellant. 

HiU,  HiU,  Whiting  &  Thomas^  of  Montgom- 
ery, for  appellee. 

SOMERVILLE,  X  The  equity  of  this  bill 
was  settled  on  a  former  appeal,  and  against 
the  main  contentious  of  appellant  here. 
Whlteman  t.  Taber,  203  Ala.  496,  83  South. 
695.  We  see  no  reason  now  to  change  or  am- 
plify what  we  said  and  held  <«  that  appeal. 

[1]  It  is  Insisted  that  complainant  is  the 
assignee  of  an  assignee  of  the  statutory  right 
of  redemption  here  asserted,  and  is  therefore 
not  entitled  to  exercise  tbe  right  As  a 
matter  of  fact,  Mrs.  Whitennn  never  actually 
assigned  the  right  in  questlc»  to  Baker,  and 
if  she  breached,  or  if  she  and  Baker  mutually 
abandoned  an  executory  and  conditional 
agreement  In  that  behalf,  it  was  clearly  no 
concern  of  respondent's.  Mrs.  Whlteman 
assigned  her  right  to  complainant,  and  not  to 
Dr.  Baker. 

[2]  It  is  further  Insisted  that  the  assign- 
nfent  was  flctitious  and  fraudulent,  and  that 
therefore  a  court  of  equity  will  not  allow  tbe 
assignee  to  prosecute  this  suit  This  cooten- 
tion  does  not  find  support  In  the  record.  It 
is  of  course  the  law,  as  held  In  Nlcrosl  v. 
Calera  liand  Co.,  116  Ala.  429,  22  South.  147, 
that  a  court  of  equity  wUl  not  allow  the  pros- 
ecution of  claims  which  by  simulation  mere- 
ly have  been  assigned  for  the  purpose  of 
evading  equitable  defenses  which  could  have 
been  asserted  against  the  assignor.  Such  is 
not  the  case  here. 

[3]  Aii^ellant  invokes  tbe  rule,  also,  that 
only  the  real  party  In  Interest  can  maintain 
a  suit  But  in  a  suit  like  this  tbe  "real  party 
in. interest"  is  the  person  who  owns  the  right 
which  is  sought  to  be  enforced.  The  fact  if 
It  be  a  fact  that  this  complainant  intends  to 
surrender  its  fruits  to  her  sister,  the  mortga- 
gor, at  some  future  time,  though  she  Is  under 
no  legal  obligation  to  do  so.  Is  not  of  legal 
signiticanoe.  This  questimi,  however,  seems 
to  have  been  settled  adversely  to  appellant's 
contention  on  the  former  appeal. 

[4]  If  all  that  appellant  charges  in  this 
respect  should   be   conceded,   it  would   mot 
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Bbow  nor  tend  to  show  any  fraud  in  the  prem- 
ises. The  sole  object  of  the  statute  In  giving 
this  right  of  redemption  was  to  afford  protec- 
tion to  those  whose  rights  would  otherwise 
be  cut  off  and  lost  by  a  foreclosure,  and  of 
course  to  prevent  purchasers  like  appellant 
ilrom  acquiring  forthwith  an  indefeasible 
title  for  a  substautially  Inadequate  price. 
Certainly  the  prosecution  of  this  suit  for  the 
piu-pose  charged  is  in  accord  with  the  policy 
of  the  statute. 

[S]  We  fully  concur  In  the  finding  of  the 
trial  court  that  appellant  was  properly 
chargeable  with  the  value  of  the  crops  re- 
moved after  he  should  have  surrendered 
possession  of  the  place  to  appellee.  The  re- 
port of  the  referees  shows  that  they  allowed, 
and  included  in  their  finding,  as  a  part  of  the 
aggregate  sum  required  for  redemption,  $300 
for  the  value  of  these  growing  crops.  Ob- 
viously appellant  could  not  rightfully  keep 
the  money  thus  allowed  and  applied,  and  at 
tlie  same  time  take  and  use  the  crops.  It 
was  within  the  power  and  it  was  the  duty  of 
the  trial  court  to  "settle  and  adjust  all  the 
rights  and  equities  of  the  parties."  Code,  { 
5751.  Giving  due  weight  to  all  the  testimony 
relative  to  the  rental  value  of  the  place,  for 
which  appellant  was  chargeable,  we  are  un- 
able to  say  that  the  finding  of  the  trial  court 
was  erroneous  or  excessive. 

[I]  The  point  is  made  by  ai^iellant  that  the 
tender  upon  which  complainant  relies  was 
not  kept  good  at  all  times  between  the  date 
of  the  tender  and  the  payment  of  the  money 
into  court,  in  that  the  money  belonged  to 
Dr.  Baker  and  was  returned  to  him  after  the 
tender,  and  deposited  by  him  in  a  bank  to 
his  own  credit  It  appears,  however,  that 
the  money  was  furnished  by  Dr.  Baker  to  the 
complainant  under  an  agreement  witb  her, 
and  under  that  agreemoit  it  was  kept  ready 
and  available  for  the  use  stipulated  until  it 
was  paid  into  court  upon  the  filing  of  tiie  Mil. 
This  is  all  that  is  necessary  in  such  cases, 
and  the  identical  money  tendered  need  not  be 
retained  in  specie. 

We  find  no  error  in  the  record,  and  we 
think  that  the  Judgment  should  be  affirmed. 

Affirmed. 

ANDERSON,  C.  3.,  and  McOLBLLAN  and 
THOMAS,  JJ.i  concur.    ' 


(206  Ala.  21») 

DE  RAMUS  at  al.  V.  DE  RAMUS. 
(3  Div.  489.) 

(Supreme  Court  of  Alabama.    Jan.  20,  1921.) 

Partltioo  «s>ll4(4)  —  Baneflts  of  attorney's 

service*  to  share  of  Individual  cannot  be  paid 

from  fund. 

In  exercising  the  power  conferred  by  Code 

1907,  {{  3010,  5219,  to  fix  the  solicitor's  fee 

for  allowance  out  of  the  common  fund  the  court 


In  a  suit  for  partition  can  consider  only  the 
fair  value  of  tike  legal  services  inuring  to  the 
benefit  of  the  trust  estate,  excluding  from  con- 
sideration services  referable  to  the  individual 
interest  of  a  cotenant  or  cotenants,  so  that  a 
decree  fixing  such  fee  must  be  reversed  where 
it  appeared  from  the  record  that  the  court  did 
not  discriminate  between  the  services  of  ben- 
efit to  the  common  estate  as  distinguished  from 
those  rendered  In  presenting  or  preserving  the 
individual  interests  of  complainants. 

Appeal  from  Circuit  Court,  Autauga  Coun- 
ty ;  B.  K.  McMorris,  Judge. 

Bill  by  B.  B.  De  Ramus  against  W.  V. 
De  Ramus  and  others  for  a  sale  for  division 
of  the  proceeds  of  land  Jointly  owned.  Frwn 
so  much  of  the  decree  as  fixed  the  amount  of 
the  solldtor'a  fee  payable  out  of  the  fund, 
defendants  appeal.  Reversed  and  remanded, 
with  directions. 

After  taking  the  testimony  which  included 
evidence  as  to  services  of  counsel  in  litigated 
questions  of  title  in  dispute  between  said 
taiants  in  common  and  other  matters,  not 
germane  to  the  bill  for  sale  for  division,  the 
register  found  and  allowed  the  sum  of  $300. 
To  this  finding,  respondents  filed  exception 
setting  up  that  the  sum  was  excessive  and 
unreasonable  and  not  supported  by  the  evi- 
dence.   This  exception  was  overruled. 

W.  P.  McOaugh,  of  Montgomery,  and  Bal- 
lard ft  Jones,  of  PrattviUc,  for  appellants. 

Guy  Rice  and  Gipsmi  &  Bootli,  all  of  Pratt- 
ville,  for  appellee. 

McOLELLAlT,  J.  This  appeal  brings  up 
for  review  the  phase  of  a  final  decree — on  a 
bill  by  a  tenant  in  common,  praying  a  sale 
for  division  of  the  proceeds  of  land  Jointly 
owned  (De  Ramus  v.  De  Ramus,  86  South. 
397) — where  a  solicitor's  fee  was  fixed  by  the 
court  in  exercise  of  the  power  recognized  or 
conferred  by  Code,  H  3010,  5219.  The  amount 
of  the  fee  is  the  only  subject  of  controversy. 
Construing  tbese  statutes,  this  court  has 
held  that  the  allowance  out  of  the  common 
fund  must  be,  can  only  be,  predicated  of  the 
reasonable,  fair  value  of  legal  services  ren- 
dered for  and  inuring  to  the  benefit  of  the 
trust  estate,  excluding  from  consideration — 
as  the  basis  of  the  quantum  of  allowance  to 
be  made — services  referable  to  the  individual 
interest  of  a  cotenant  or  cotenants.  Wilks  v. 
Wllks,  176  Ala.  151,  158,  159,  67  South.  776; 
BidvreU  T.  Johnstm,  191  Ala.  195,  198.  199,  67 
South.  985;   BuUer  v.  FuUer,  86  South.  539. 

It  appears  from  the  transcript  on  this  ap- 
peal that  the  evidence  taken,  accq;>ted,  and 
acted  upon  by  the  register  on  reference  to 
ascertain  a  reasonable  fee  for  the  solicitor 
for  complainants,  whereby  it  was  shown  tbat 
$300  would  be  a  proper  fee,  did  not  discrim- 
inate between  the  reasonable  value  of  the  le- 
gal services  rendered  by  complainants'  sollo- 
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Itor  that  was  of  b«ieflt  to  the  common  estate 
as  dlBtlngnished  from  serrlces  that  were  ren- 
dered by  him  in  presenting  or  preserving  the 
Individual  Interests  of  the  complainants. 
The  exceptions  to  the  report  of  the  register 
took  this  objection.  The  court  should  have 
sustained  It  For  the  purpose  of  taking  a 
proper  reference  on  this  matter  the  decree,  in 
this  particular,  Is  reversed,  and  the  cause  is 
remanded  for  further  appropriate  proceed- 
ings in  this  regard.  Tlie  cost  of  this  appeal 
win  be  paid  out  of  the  common  fund,  but  up- 
on the  allowance  of  a  proper  fee  to  complain- 
ants' solicitor  there  shall  be  deducted  there- 
from the  cost  of  this  appeal,  thus  reimburs- 
ing the  common  fund  to  the  extent  of  the 
costs  of  appeal  so  paid. 
Beversed  and  remanded,  with  directions. 

ANDEBSO:;?,    C.    J.,    and    SOMBnVILLE 
and  THOMAS,  JJ.,  coucnr. 


(206  Ala.  lOS) 

HEADLEY  et  al.  V.  McCALL.    (5  Div.  762.) 
(Supreme  Conrt  of  Alabama.    Dec  10,  1820.) 

1.  Appeal  and  error  4=3265(3)— Exoeption  un- 
neoMiary  to  rwlaw  flndlng  of  faot  by  oourt 
wItNoHt  Jury.. 

Under  Gen.  Acta  191fi,  p.  824,  no  exception 
U  neceasary  to  effect  the  right  to  review  on 
appeal  a  finding  of  fact  by  the  court  trying  a 
dvil  case  wlthont  a  jury,  and  there  ia  no  In- 
conaiatency  between  this  statute  and  Gen.  Acta 
1916,  pp.  989-941. 

2.  Appeal  aid  error  «s»SOI(3)— Rsoord  mnat 
disoioaa  axceptlona  to  rollaga  on  evidanoe. 

Where  the  bill  of  exceptiona  fails  to  dla- 
doae  exceptiona  reaerved  to  rulinga  on  evi- 
dence adverse  to  appellant,  the  rulings  cannot 
be  reviewed. 

3.  Appeal  and  error  «=>I033(9)— Jadomant 
againat  defendant  in  ejeotmeiit  far  laaa  area 
than  auad  for  harmlasa. 

Defendant  in  ejectment  cannot  complain 
that  judgment  waa  rendered  againat  him  for  a 
leaa  area  than  aned  for. 

4.  Deeds  $=»42— Dafeotlve  descrtptlon  held  to 
oonvey  title  to  part  will  desoribed. 

A  deed,  deacriblng  land  aa  "149  yards  and 
15  square  in  northwest  comer  of  east  half  of 
sontbcaat  quarter"  of  a  certain  aection,  waa 
valid  in  reapect  of  a  deacription  of  aa  area 
149  yarda  aqnare  la  the  comer  designated,  ir- 
respective of  whether  the  figure  "IK"  in  the 
deacription  ahould  be  given  effect  aa  referring 
to  inchea. 

5.  EJaotmaat  4s»  1 50— General  Judgment  for 
plaintiff  denied  defendant* a  right  to  benefit  of 
valae  of  improvementa. 

Where  defendant  in  ejectment  filed  a  aug- 
geation  claiming  the  value  of  permanent  im- 
provementa, a  general  judgment  for  plaintiff 
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neceaaarily  carried  a  denial  of  defendant'a  right 
to  have  the  benefit  of  the  value  of  the  improve- 
menta. 

6.  Evidenoe  •s»5e8(4)— Opinion  evidenoe  aa  to 
rental  value  not  absolutely  binding  on  court. 

In  ejectment,  the  opinion  evidence  of  wit- 
nesses testifying  to  the  rental  value  of  the 
premiaea  waa  not  abaolutely  binding  on  the 
court  trying  the  case  without  a  jury. 

7.  Appeal  and  error  «=>I73(II),  932(1)— 
Claima  aiuat  ba  made  ■■  trial  oourt;  pro- 
aumptiona  indulged  to  aupport  Judgment. 

Where  appellant,  defendant  in  ejectment, 
did  not  seek  on  the  trial  to  obtain  the  benefit 
of  the  common-law  mle  that  one  in  posBeasion, 
under  dalm  of  right,  characterized  by  good 
faith,  may  offset  the  value  of  permanent  im- 
provementa against  plaintiff's  demand  for  rents, 
etc.,  he  could  not,  on  appeal,  complain  because 
no  such  offset  was  made;  and.  In  support  of  the 
judgment,  evidence  offered  of  the  character 
and  value  of  defendant'a  permanent  improve- 
ments claimed  by  him  would  be  referred  to  his 
suggestion,  under  C!ode  1907,  |  8846,  daiming 
the  value  of  permanent  improvements. 

Appeal  ttom  Circuit  Court,  Chilton  Coun- 
ty; B.  K.  McMorris,  Judge. 

Ejectment  by  William  McCall  against  John 
Jones,  tenant,  with  G.  J.  Headley  brou^t 
in  as  landlord.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

J.  B.  Atkinson,  of  Clanton,  and  F.  B.  Cktl- 
ller,  of  Yreka,  Cal.,  for  appellants. 
A.  C.  Smith,  of  Clanton,  for  appellee. 

McCLELIAN,  J.  Ejectment,  instituted  by 
appellee  against  appellant.  Judgment  for 
plaintiff  on  trial  without  jury. 

[1]  Under  the  provisions  of  the  act  ap- 
proved S^tember  25,  1915  (Gen.  Acts,  p.  824) 
no  exception  Is  necessary  to  effect  the  right 
to  review  on  appeal  the  finding  of  fact  by 
the  court  trying  a  civil  case  without  jury. 
There  Is  no  Inconsistency  between  the  men- 
tioned provisions  and  any  provision  of  the 
act  approved  S^tember  28,  1916  (Acts,  pp. 
939-41). 

[2]  The  failure  of  the  bill  of  ezcepti<Mis  to 
disclose  excepti(ms  reserved  to  rulings  on  evi- 
dence adverse!  to  the  appellant  (defendant) 
forbids  any  review  of  such  matters.  1  Mich. 
Ala.  Dig.  pp.  363,  864.  This  failure  of  the 
bill  of  exceptions  renders  unavailable  nearly 
all  of  the  questions  argued  in  brief  for  appel- 
lant   We  consider  and  treat  those  remaining. 

[3]  Count  4,  added  by  amendment  to  the 
complaint,  was  not  subject  to  the  criticisms 
taken  by  the  fourth  and  fifth  grounds  of  the 
demnrrer.  In  respect  of  description  of  the 
land  sued  for,  count  4  but  perfected  that 
feature  of  the  plaintiff's  case.  There  Is  no 
merit  of  course,  tn  the  appellant's  present 
complaint  that  Judgment  was  rendered 
against  him  tot  a  "less"  area  than  was  sued 
for. 
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[4]  The  deed  of  date  January  11,  1001, 
ttam  Foshee  to  plaintiff,  described  the  land 
as  follows: 

"149  yards  and  16  square  in  Northwest  cor- 
ner of  east  half  of  southeast  quarter  (E.  %  of 
S.  B.  %  of  section  twelve  (12)  township  twen- 
ty-one (21)  range  fourteen  (14)." 

The  complaint  Interpreted  the  flgurea  "15," 
appearing  is  the  description  just  quoted,  as 
referring  to  inches.  Judgment  was,  liowever, 
only  entered  for  an  area  "149  yards  square" 
in  the  comer  of  the  call  spedfled  in  tbe  plead- 
ing and  deed,  thus  omitting  any  effect  to  the 
"16"  feature  of  the  description  in  both  deed 
and  cmnplalnt.  Undoubtedly  the  descriptloo 
In  the  deed  called  for  a  square.  In  the  comer, 
and,  omitting  any  operation  to  the  "15"  fea- 
ture, the  deed  was  valid  and  effective  in  re- 
spect of  a  description  of  an  area  149  yards 
square  in  the  comer  designated.  Tatum  v. 
Tatum,  81  Ala.  388,  390, 1  South.  185.  Hence, 
the  Judgment  accords  with  the  unequivocally 
valid  effect  of  the  deed's  description.  Tiie 
doilal  of  any  operation  to  the  deecriptlye 
expression  "15"  (the  description  of  the  prop- 
erty conveyed  being  efficient  to  the  extent  in- 
dicated) is  not  a  cause  of  comiHaint  by  this 
appellant,  defendant,  and  afforded  no  ground 
for  ignoring  the  deed  as  an  element  support: 
Ing  plaintiff's  case.  Whether  this  practical 
elimination  of  the  figures  "16"  In  the  deed 
was,  in  legal  contemplation,  soundly  done.  Is 
a  question  not  decided. 

[S,  I]  Whether  the  defendant,  appellant, 
had  had  "three  years'  adverse  possession"  of 
the  premises — as  asserted  In  the  suggestion 
filed  by  defendant  claiming  the  value  of  per- 
manent improvements  (Code,  |  3646;  Kerr  t. 
Nicholas,  88  Ala.  346,  351,  6  South.  698)— was 
a  controverted  issue  in  the  evidence  heard 
and  ttikea  by  the  court  trying  the  case  with- 
out Jury.  It  cannot  be  affirmed  that  the  con- 
clusion prevailing  with  the  court  on  this  is- 
sue was  opposed  to  the  weight  of  the  evi- 
dence, the  court's  general  Judgment  carrying, 
necessarily,  a  denial  of  defendant's  right  to 
have  the  benefit  of  the  value  of  the  perma- 
nent improvements  he  asserted  In  the  suj^ges- 
tion  filed.  There  was  claim  in  the  complaint 
and  evidence  justifying  the  awarding  of  dam- 
ages for  "detention,"  for  use  and  occupation. 
The  opinion  evidence  of  the  witnesses  testi- 
fying to  the  rental  value  was  not  absolutely 
binding  on  the  court  Andrews  v.  Frierson, 
144  Ala.  470,  476,  et  seq.,  39  South.  512.  The 
case  of  Holcombe  v.  Beynolds,  200  Ala.  190, 
75  South.  938,  involved  matters  of  actually 
ascertainable  value,  the  amount  of  a  debt 
Its  doctrine  is  without  application  in  the 
circumstances  disclosed  by  this  record. 

[7]  It  is  Insisted  In  brief  for  appellant  that 
the  award  of  damages  ($75)  affects  the  judg- 
ment with  error  In  consequence  of  the  cc»n- 
mon-Iaw  role  (stated  in  HoUlnger  t.  Smith, 
4  Ala.  367;    Jadcsoo  t.  Loomls,  4  Cow.  [N. 


T.]  168,  15  Am.  Dec.  347;  Kerr  v.  mdiola^ 
88  Ala.  346,  851,  352,  6  South.  698)  that,  Inde- 
pendent of  the  statutes  (Ckxle,  {j  3846-3849, 
3850),  one  In  possession,  under  claim  of  right 
characterized  by  good  faith,  may  offset  the 
value  of  permanent  Improvements  against  the 
plaintiff's  demand  for  rents,  eta  It  not  ap- 
pearing that  the  benefit  of  the  application  of 
this  common-law  rule  was  sought  or  asserted 
on  the  trial  below,  It  cannot  avail  the  appel- 
lant defendant  here.  The  evidence  of  the 
character  and  value  of  the  permanent  im- 
provements claimed  by  defendant  must  be 
referred  to,  the  suggestion  filed  by  him  in 
virtue  of  Code,  {|  3846-3849.  Tiie  benefit  of 
the  principle  this  appellant  would  Invoke  In 
this  connection  was  sought  in  HoUlnger  v. 
Smith,  supra.  In  the  trial  court  See,  partic- 
ularly, requested  (though  refused)  instruction 
3  in  that  case,  and  the  recital  of  the  instruc- 
tion given  by  Ote  court 

No  prejudicial  error  bdng  shown,  the  Judg- 
ment is  affirmed. 

Affirmed. 

AMDEBSON,  O.  J.,  and  SOMEBVILUB  and 
THOKAS,  JJ.,  oODCur. 


(2K  Ala.  tK) 

STANLEY  V.  OREEN,  SoperlatMilMrt  cf 
Banks.    (5  DIv.  772.) 

(Supreme  Court  of  Alabama.    Dea  10,  1920. 
Rehearing  Denied  Jan.  20,  1921.) 

Bank*  and  banking  «s>80(5)  —  Faillag  baak 
may  not  pay  depositor's  cJieok  In  exchange 
for  moneys  on  depoalt,  having  reason  to  be- 
lieve that  the  oxehange  will  not  be  paid,  aad 
where  •xohaaga  dishonored  depositor  paying 
payee  of  check  hat  right*  of  unsecured  de- 
positor. 
A  bank  in  failing  condition  may  not  on  its 
own  motion  pay  In  exchange  a  depositor's  cheA 
drawn  against  it  for  moneys  on  deposit  and  anb- 
ject  to  check,  when  by  reason  of  its  Insolvency 
at  the  time  of  the  Issue  of  the  exchange  the 
bank  hod  reason  to  believe  the  exchange  would 
not  be  paid;   and,  where  the  draft  or  cashier's 
check  80  issued  was  not  paid  upon  due  present- 
ment because  of  the  failure  of  the  drawing 
bank  before  the  exchange  reached  the  bank  on 
which  it  was  drawn,  and  the  payee  demanded 
and  was  paid  by  the  depositor  after  such  dis- 
honor, the  depositor  was  restored  to  his  original 
position  as  depositor,  and  entitled  to  the  rights 
of  an  unsecured  depositor  under  Const  1901, 
i  260. 

Appeal  from  drcnlt  Court  ChUtrat  Coun- 
ty; B.  K.  McMorrls,  Judge. 

Petition  by  J.  J.  Stanley  against  D.  F. 
Green,  as  Superintendent  of  Banks,  for  an 
order  requiring  such  superintendoit  to  pay 
petitioner,  as  a  depositor  who  had  not  stipu- 
lated for  Interest    From  a  decree  sustaining 
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demurrers  to  the  petition,  petitioner  appeals. 
Affirmed. 

F.  B.  Collier,  of  Yreka,  CaL,  for  appellant 
Lawrence  V.  Gerald,  of  Clanton,  for  appel- 
lee. 

THOMAS,  J.  A  bUI,  in  egnlty,  against  tlie 
superintendent  of  banks,  to  compel  payment 
to  a  depositor  who  has  not  stipulated  fen: 
Interest. 

A  bank  in  falling  condition  may  not,  on  Its 
own  motion,  pay  in  ezdmnge  a  depositor's 
clieck  drawn  against  It  for  moneys  oa  deposit 
and  subject  to  check,  when  by  reason  of  Its 
insolvency  at  the  time  of  the  issue  of  tho 
exchange  the  bank  had  reason  to  believe  the 
exchange  would  not  be  paid.  It  not  being 
paid  on  dne  presentment,  the  payee  demand- 
ing and  being  paid  by  the  drawer  of  the 
dieck  after  dishonor  of  the  exchange  issued 
In  lieu  thereof,  such  nonpayment  of  the  ex- 
change issued  without  authority,  as  between' 
the  depositor  and  such  bank,  the  former  was 
restored  to  his  original  position  as  depositor, 
and  entitled  to  the  rights  of  an  unsecured  de- 
positor. Section  250,  Const;  Walker,  Supt 
of  Banks,  ▼.  SeUers,  201  Ala.  189,  T7  South. 
715;  Lummas  Cotton  Gin.  Co.  t.  Walker, 
195  Ala.  552,  70  South.  754. 

It  is  averred  In  the  bill  that  J.  J.  Stanley 
&  Co.,  a  depositor  in  the  Union  State  Bank, 
was  indebted  to  Peters  Shoe  Company  for 
$86.79,  and  to. pay  this  indebtedness  issued 
its  check  on  said  bank  payable  to  that  com- 
pany for  the  amount  due,  and  sent  the  same 
to  the  payee.  It  is  averred  that  when  said 
check  reached  the  bank  for  payment  "New 
York  exchange  was  issued  in  payment  there- 
of to  the  First  National  Bank  of  Birming- 
ham, Ala.,  through  which  bank  said  check 
was  forwarded  to  said  Union  State  Bank  for 
payment"  the  said  Union  State  Bank,  thou^ 
Insolvent,  charged  said  amount  against  the 
deposit  of  J.  J.  Stanley  &  Co.,  en  the  books 
of  said  bank,  and  stamped  across  the  face  of 
the  check,  "Paid,  January  18,  1916,  Union 
State  Bank,  Thorsby,  Alabama,"  and  said 
check  was  later  turned  over  to  J.  J.  Stanley 
&  Co.;  that  the  New  York  exchange  so  is- 
sued by  the  bank  in  lieu  of  the  chedf  was 
never  paid,  by  reason  of  the  fntlnre  of  the 
bank  before  the  exchange  reached  the  bank 
on  which  it  was  drawn ;  that  the  Peters  Shoe 
Company  required  and  demanded  of  J.  J. 
Stanley  &  Co.  the  payment  of  said  che<^  on 
failure  to  collect  the  exchange  issued  there- 
on; and  that  J.  J.  Stanley  &  Co.  "did  pay 
said  amount  to"  the  Peters  Shoe  Company. 
It  is  further  averred  that  J.  J.  Stanley  &  Co. 
were  "depositors  for  the  amount  of  said 
check,  80  long  as  the  same  remained  unpaid, 
and  that  said  check  for  $85.79  remains  un- 
paid to  tills  date,"  that  all  depositors  of 
the  Imnk  who  had  not  stipulated  for  Interest 
had  been  paid  in  full,  and  that  the  superin- 
taideat  of  banks  bad  a  sufficient  anm  of 


T.  GBKEN  857 

Bo.) 

money  with  which  to  pay  petitioner's  claim 
of  $85.79,  but  lias  faUed  and  refused  so  to  do. 
Being  insolvoit,  when  J.  J.  Stanley  &  Go's. 
check  to  the  shoe  company  was  presented  for., 
payment,  the  Union  State  Bank  had  no  au- 
thority to  issue  its  cashier's  check  in  the  pay- 
ment of  Its  depositor's  check,  unless  specific- 
ally authorized  to  do  so,  and  it  is  averred 
that  they  were  not  duly  authorized  to  pay 
in  exdiange  rather  than  in  money.  7  Corp. 
Jur.  681.  In  Watt  v.  Cans  &  Co.,  Ill  Ala, 
264,  273,  21  South.  1011,  62  Am.  St  Rep.  99, 
it  was  declared  that,  in  the  absence  of  an 
agreement  to  the  contrary,  a  check  or  prom- 
issory note,  of  the  debtor  or  a  third  peraw, 
received  for  a  debt  is  merely  a  conditional 
payment.  Jefferson  County  Savings  Bank 
▼.  Hendrix,  147  Ala.  670,  677,  89  South.  296, 
1  L.  R.  A.  (N.  S.)  246;  Lowenstein  v.  Bres- 
ler,  109  Ala.  320,  828,  19  South.  860.  And 
in  Steiner  &  Lobman  v.  Jeffries  et  al.,  118 
Ala.  678,  681,  24  South.  37,  39,  it  was  declared 
that: 

'The  giving  of  the  debtor's  own  note  or  IhU, 
in  payment  or  discharge  of  a  pre-existing  debt 
does  not  operate  to  discharge"  the  same,  anlesa 
accepted  in  abaolnte  payment;  that,  primarily, 
I>ayment  must  be  made  in  money,  and  when  one 
"gives  a  dieck  for  a  pre-existing  debt  the  pre- 
sumption of  law  is  that  it  is  to  operate  as  a 
payment  only  when  it  is  cashed,  and  if  the 
party  giving  the  check  insists  tliat  it  was 
in  payment  of  the  debt,  he  must  overcome  this 
legal  presumption  or  intendment,  by  evidence 
as  full  and  satisfactory  as  is  required  to  estab- 
lish the  payment  or  satisfaction  of  an  admitted 
debt  or  demand." 

The  First  National  Bank  of  Birmingham, 
acting  for  the  Peters  Shoe  Company,  received 
the  New  York  exchange  of  the  Union  State 
Bank  as  a  conditlcmal  payment  of  the  check 
drawn  against  the  latter  bank  by  J.  J.  Stan- 
ley &  Co.  in  favor  of  the  shoe  company,  and 
discharged  its  duty  by  making  due  present- 
mmt  of  the  New  York  exchange  so  sent  it 
by  Union  State  Bank.  Due  presentment  and 
refusal  of  payment  averred  by  the  bill  are 
sufficient  to  restore  the  parties  to  their  orig- 
inal position.  That  is  to  say,  the  shoe  com- 
pany liad  the  right  to  demand  from  the  Un- 
ion State  Bank  the  check  for  which  the  ex- 
change was  issued,  and,  having  this  right,  to 
call  upon  the  drawer,  their  debtor  J.  J.  Stan- 
ley &  Co.,  for  payment  of  the  original  debt 
for  which  the  check  oo  said  Uniwi  State 
Bank  was  issued.  The  bill  avers  this  was 
done,  and  that  J.  J.  Stanley  &  Co.  paid  the 
original  indebtedness,  and  the  exchange  was 
withdrawn  as  a  claim  against  the  bank,  be- 
ing liquidated  by  the  defendant  superintend- 
ent of  banks. 

Inasmuch  as  the  exchange  was  not  i>aid 
after  due  presentment,  the  bank  on  which  th* 
check  was  drawn  still  owed  J.  J.  Stanley  & 
Co.  as  a  depositor  who  had  not  stipulated 
for  interest,  or  Peters  Shoe  Company.  TIm 
Instant  case  la  distinguished  from  tliat  of 
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Walker,  Snpt  of  Banks,  t.  Sdlers,  supra, 
where  It  was  pointed  out  that  the  petition 
failed  to  show  who  charged  the  check  back 
to  petitioner,  and  that  this  conid  only  have 
been  iaae  by  the  payee  therein.  The  dis- 
honor of  the  instant  exchange,  the  fact  that 
the  payee  company  had  required  and  demand- 
ed of  J.  J.  Stanley  &  Co.  payment  of  the 
amount  of  the  depositor's  check  to  them  on 
failure  to  collect  the  exchange,  and  that  pe- 
titioner did  pay  said  amount  to  said  payee, 
are  properly  averred. 

Whether  or  not  the  claim  was  presented  to 
the  superintendent  of  banks,  as  required  by 
law  and  by  the  order  of  that  offldal  govern- 
ing such  matter  (Gen.  Acts  1911,  §  10,  p. 
60  et  seq. ;  Green,  Supt.,  v.  McGord,  85  South. 
7SZ)  Is  not  disclosed  by  the  averments  of  the 
bill.  Construing  the  bill  most  strongly 
against  the  pleader,  It  results  from  the  fail- 
ure of  averment  of  due  presentment  that  the 
sixth  ground  of  demurrer,  that  the  claim 
sought  to  be  enforced  Is  barred  by  the  laches 
of  the  complainant,  was  properly  sustained. 

The  decree  of  the  circuit  court  in  equity 
is  affirmed. 

Affirmed. 

ANDERSON,  a  J.,  and  McCLELLAN  and 
SOMERVILLB,  JJ.,  concur. 


(MS  Ala.  2B0) 

SLAUGHTER  et  al.  v.  GREEN,  SuperlntMd- 
tnt  of  Banin.     (5  DIv.  747.) 

(Supreme  Court  of  Alabama.    Dec.  16,  1920. 
Rehearing  Denied  Jan.  26,  1921.) 

1.  Banks  aod  banking  «=>63</2  —  Actions  on 
debts  of  ilquidatino  banks  brouglit  In  nans 
of  superintendent  of  banks. 

Under  Oen.  Acts  1911,  p.  50  et  seq.,  and 
Oen.  Acts  1915,  p.  88  et  seq.,  creating  tlie  bank- 
ing department  and  authorizing  the  superin- 
tendent of  banks  to  collect  debts  due  banks  in 
process  of  liquidation,  actions  to  collect  the 
debts  of  banks  in  the  course  of  liquidation  are 
properly  brought  in  the  name  of  the  superin- 
tendent. _ 

2.  Banks  and  banking  «=363>/2--Aotlon  held 
brought  by  snpsrintendent  In  offldal  oapaoity. 

Where  both  the  caption  and  the  body  of  the 
complaint  stated  that  the  action  was  by  plain- 
tiff as  superintendent  of  banks,  a  contention  of 
defendants  predicated  on  the  assumption  the 
action  was  by  the  superintendent  in  big  in- 
dividual, not  official,  capacity,  is  without  merit. 

3.  Appeal  and  error  «=»I042(2)  —  Error  in 
striking  pleas  held  harmless. 

Error,  if  any,  in  striking  from  the  files  three 
special  pleas  of  defendant,  is  not  prejudicial  to 
defendant  where,  under  other  pleas,  he  could 
have  had,  and  really  had,  the  full  benefit  of 
such  material  matters  as  were  alleged  in  the 
pleas  which  were  stricken. 


4.  Trial  «s»83(i>— Grvand  of  objsetlon  to  nots 
and  mortgaga  offered  In  evidence  must  be 
stated. 

Under  Circuit  Court  Practice  Rule  33  (Code 
1907,  p.  1627),  an  objection  to  the  introdnctiaa 
in  evidence  of  the  note  sued  on  and  mortgage 
securing  it  was  unavailing,  where  no  ground  of 
objection  was  stated. 

5.  Bills  and  notes  «=s523— Evidence  hsid  to  an- 
thorize  finding  of  Indorsement. 

Where  the  note  sued  on  by  a  transferee  and 
the  mortgage  securing  it  were  offered  in  evi- 
dence and  showed  that  the  payee  had  written 
his  ntuue  on  the  back  of  the  mortgage,  the 
court  might  have  conduded  from  its  inspec- 
tion that  the  payee-mortgagee  had  indorsed 
the  instrument  in  suit,  in  view  of  Code  1907,  {{ 
4085-4990,  especially  where  a  witness  had  tes- 
tified tbat  the  indorsement  of  the  payee  was 
on  the  instrument  when  received  by  the  trans- 
feree. 

6.  Evidence  «=>376(l)— Bank  register  Identl- 
Hed  by  witness  making  entry  Is  admissible. 

Under  Code  1007,  §  4003,  the  entry  In  the 
discount  register  of  a  bank  was  admissible 
after  a  witness  had  testified  that  he  made  the 
entry  with  reference  to  the  note  In  suit. 

7.  Appeal  and  error  ^s>664(l)  —  Recital  no 
grounds  of  objections  to  evidence  were  stated 
governs  statement  of  grounds. 

Where  the  bill  of  exceptions  to  the  admis- 
sion of  evidence  recited  "no  grounds  stated," 
and  then  immediately  thereafter  redted  several 
grounds  of  objection,  the  former  redtal  must 
be  accepted  under  the  role  that,  where  the  re- 
dtal of  a  bill  of  exceptions  is  equivocal,  it 
will  be  construed  in  favor  of  the.  action  taken 
by  the  trial  court,  averting  the  imputation  of 


8.  Trial  «=»94— Ground  for  motloa  to  ttrik* 
evidence  must  be  stated. 

A  motion  to  exclude  answers  from  evi- 
dence was  well  overruled,  where  no  ground  for 
the  motion  was  even  intimated. 

9.  Trial  «s>9 1— Answers  to  questions  not  ob- 
jected to  cannot  be  excluded. 

Admitted  evidence  which  was  obviously  peti- 
tinent  to  the  issues,  and  which  was  elicited  by 
a  question  to  which  no  objection  was  interpos- 
ed, cannot  be  exdnded  im  motion. 

10.  Appeal  and  error  «=»728(l)— Assignment 
of  error  la  overruling  objection  to  evidsnee 
as  to  what  records  would  show  is  Insafficient 

An  assignment  of  error  based  on  an  objec- 
tion to  testimony  as  to  what  the  records  would 
show,  on  the  ground  that  the  witness  said  this 
is  not  the  complete  record,  is  descriptive  mere- 
ly and  too  indefinite  to  present  anything  for 
review. 

11.  Bills  and  notes  «s>537(S)— Ownership  of 
note  when  action  was  commeaoed  held  for 
Jury. 

Where  there  was  evidence  in  an  action  by 
the  superintendent  of  banks  tending  to  estab- 
lish the  acquisition  of  the  note  in  suit  by  the 
bank  being  liquidated  before  the  maturity  of 
the  note,   though  it  was  contradicted  by  der 
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fendants*  eridence,  defebdanta  were  not  enti- 
tled to  the  general  affirmative  charge  on  the 
theory  that  it  was  shown  that  the  bank  did 
not  own  the  note  when  the  action  was  com- 
menced. 

12.  Trial  «s>252(<5)— Requeated  chargo  at  to 
note  not  sn|»ported  by  avldence  praperiy  rs- 
fased. 

A  charge  that  the  president  of  a  bank  to 
whom  the  note  was  Intrusted  by  the  payee  conid 
not  become  both  the  seller  and  pnrchaser  of 
the  note  was  properly  refused,  where  there  was 
no  evidence  that  he  became  or  undertook  to 
become  both  seller  and  pnrchaser. 

13.  Trial  «s>2S3(iO)  —  Cliaroe  that  aota  of 
prMldent  bound  bank  held  too  broad  andar 
ovMonco. 

'  In  an  action  on  a  note  daimed  to  have 
been  transferred  to  a  bank,  where  the  payee 
testified  he  delivered  the  note  to  the  president 
of  the  bank  under  certain  conditions,  but 
there  was  other  evidence  that  the  note  was 
delivered  to  the  president  individually,  and 
not  in  his  official  capacity,  the  requested  charge 
that  the  bank  was  bound  by  the  acta  of  its 
president  was  too  broad. 

14.  Trial  «=3260(9)  —  Refused  ohargoa  bold 
covered  In  effeot  by  given  charge. 

In  an  action  on  a  note  on  behalf  of  a  bank 
which  daimed  to  be  the  transferee,  where  the 
d^ense  was  payment  to  the  payee  and  the 
court  charged  that  unless  the  jury  believed 
that  the  payee  received  money  or  its  equivalent 
from  the  bank  for  the  note  sued  on  they  should 
find  for  defendants,  ao  that  the  issue  of  own- 
ership by  the  bank  was  restricted  to  actual 
pnrdtase,  no  possible  prejudice  could  have  re- 
sulted to  defendants  from  the  refusal  of  their 
requested  charges  based  on  their  theory  that 
the  note  was  only  conditionally  committed  to 
the  possession  of  the  bank. 

On  Rehearing. 

15.  Appeal  and  error  «=>I042(2)  —  Strioken 
plea  held  covered  by  plea  of  payment. 

Where  issue  was  Joined  on  pleas  of  pay- 
ment of  the  note  in  suit  before  the  action  was 
commenced  and  on  verified  pleas  denying  own- 
ership of  the  note  by  the  bank,  any  material 
matter  that  could  have  been  admitted  under  a 
stricken  plea,  averring  payment  of  the  note 
before  the  makers  had  notice  it  had  been  de- 
posited with  the  bank  as  collateral  security, 
was  admissible  under  the  other  pleas,  so  that 
defendants  were  not  prejudiced  by  tiie  strik- 
ing of  the  plea. 

16.  Bills  ami  notes  «=>427( I)— Payment  of  ne- 
gotiable lattniment  must  be  to  bolder. 

Payment  of  a  negotiable  instrument  to  be 
effectual  most  be  made  to  the  holder  thereof. 

17.  Appeal  and  error  «=>23l  (2)— Objection  to 
oral  reply  without  grounds  does  not  test  enf^ 
floieney. 

Where,  at  the  trial,  ooonsel  for  the  plaintiff 
asked  leave  to  r^ily  to  the  plea  of  payment  of 
a  note  by  alleging  that  the  bank  on  whose  be- 
half the  suit  was  brought  was  a  bona  fide 
purchaser  thereof  for  value  before  maturity, 
an  objection  by  defendants  without  the  state- 


ment of  any  grounds  therefor  does  not  present 
the  objection  that  the  reply  should  have  been 
in  writing,  or  test  its  suffidency. 

18.  Appeal  and  error  «=>  1 005  (2)— Approved 
verdict  supported  by  evidence  conduslve. 
In  an  action  by  the  superintendent  of  banks 
on  a  note  in  the  possesaion  of  a  bank  being 
liquidated,  where  there  was  evidence  tending 
to  show  that  the  payee  recdved  from  the  bank 
value  for  the  negotiable  note  before  its  matu> 
rity,  and  the  defense  was  payment  to  the  payee, 
the  trial  court  cannot  be  held  to  have  erred  in 
overruling  defendant's  motion  for  a  new  trial 
after  the  jury  found  for  plaintiS. 

Appeal  frcm  Clrcalt  Oonrt,  Coosa  Oonn- 
ty;   S.  L.  Brewer,  Judge. 

Action  begnn  by  A.  E.  Walker,  as  Snper* 
Intendmt  of  BankSk  and  proeecuted  to  Judg- 
moit  by  his  successor,  D.  F.  Qreen,  against 
Bfelton  Slaughter  and  another,  npon  a  prom- 
issory: note  claimed  to  be  owned  by  tbe 
Farmers'  ft  Merchants'  Bank  of  Ooodwa- 
ter,  whldi  the  plaintiff  was  liquidating. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Tbe  stAstance  of  pleas  4,  5,  and  6  suffi- 
ciently nppearSL 

Plea  7  Is  that  the  plaintiff  had  no  right  to 
maintain  tbis  action  against  these  def»id- 
ants.  Plea  8  Is  that  the  note  sued  on  was 
deposited  with  the  Farmers'  &  Merchants' 
Bank  of  Oood water,  by  B.  H.  Grew,  the  pay- 
ee of  said  note,  as  collateral  secnrity,  and 
tbe  defendants  i>aid  said  note  before  they 
had  any  notice  tbat  it  had  been  deposited 
uith  said  bank. 

Plea  9.  That  the  note  described  in  said 
complaint,  and  which  is  the  basis  of  this 
suit.  Is  tbe  property  of  R.  H.  Crew,  and 
while  it  Is  true  that  the  said  R.  H.  Crew  wrote 
his  name  across  the  back  of  said  note  and 
left  It  in  the  Farmers'  &  Merchants'  Bank, 
he  did  not  sell  said  note  to  said  bank,  and 
said  bank  did  not  become  tbe  owner  of  said 
note,  but  the  same  was  left  in  said  bank 
by  the  said  Crew  merely  for  convenience, 
and  said  bonk  did  not  acquire  any  title  or 
interest  in  49ald  note,  and  the  plaintiff  in 
this  case  did  not  acquire  and  Is  not  tbe 
owner  of  any  title  to  or  Interest  in  said  note. 

Plea  10.  That  the  note  sued  on  In  this 
case  was  deposited  by  Crew,  the  payee  of 
said  note,  with  the  E^rmers'  &  Merchants' 
Bank  of  Ooodwater,  Ala.,  as  collateral  to 
his  note  to  said  bank  for  11,358.51,  and  tbat 
the  said  R.  H.  Crew  has  paid  all  of  said 
note  for  $l,868Jil,  except  the  sum  of  1725^ 
and  the  said  Crew  tendered  to  tbe  plaintifl 
the  balance  of  $725  before  tbis  suit  was 
brought,  and  tbe  said  sum  of  $725  tbe  said 
Crew  has  brought  into  this  court,  and  tbe 
plaintifl  no  longer  has  any  right  to  said 
note  and  no  right  to  maintain  any  action 
tliereon  or  to  claim  any  right  tfaerennder. 
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nie  following  mattes  wen  i»esMited  in 
the  assignments  aa  follows: 

(8)  In  OTentiUiig  the  objection  of  the  de- 
fendant  to  the  following  question  Rsked  the 
witness  M.  M.  Eppes,  b;  plaintiff:  "^ow,  from 
the  examination  of  these  entries  there,  re- 
Fresh  your  recollection  of  the  transaction  about 
what  happened  abont  this  note,  and  I  will 
ask  yon  to  state  to  the  court  and  Jury  what 
your  recollection  is  of  how  the  bank  came 
Into  posseasion  of  this  particular  paper  and 
what  the  bank  paid  out  at  that  time  in  Feb- 
ruary, and  how  It  was  paid  out," 

(9)  In  failing  to  exclude  the  answer  to  said 
question:  "The  note  came  into  the  bank  for 
Mr.  Crew;  as  to  the  exact  way  the  money 
was  paid  out,  I  do  not  know." 

(10)  In  overruling  defendant's  objection  to 
plaintiff's  question  to  the  witness  Eppes:  "But 
there  was  paid  out  that  day  how  much  money 
OD  that  note?" 

(11)  In  overruling  motion  to  exclude  the 
answer:  "The  reoords  show  that  the  transac- 
tion  took  place,  or  that  the  bank  received 
a  bill  receivable  that  day  for  a  thousand  dol- 
lars." 

(12)  Overruling  defendant's  objection  to  the 
answer  of  the  witness  Eppes,  as  follows:  "Ei- 
ther as  I  say,  either  one  of  two  things,  it  ei- 
ther went  to  Mr.  Crew's  credit,  or  it  went  as 
a  part  payment  in  raising  the  capital  stock  of 
the  bank." 

(13)  In  overruling  defendant's  motion  to 
exclude  the  following  answer  of  the  witness 
Bppes:  "There  is  a  way  that  it  could  have 
happened.  It  happened  either  one  way  or  the 
other,  as  near  as  I  can  recall." 

(14)  The  court  erred  in  overruling  and  re- 
fusing to  grant  the  objection  of  defendants  as 
to  the  testimony  as  to  what  the  records  would 
show,  on  the  grounds  that  the  witness  says 
that  this  is  not  the  complete  record. 

nie  following  are  the  charges  refwred  to 
as  refused  to  the  defendant: 

(2)  The  court  charges  the  jury  that  if  M.  M. 
Eppes  had  any  authority  from  R.  H.  Crew  to 
use  or  to  dispose  of  the  note  in  question,  Eppes 
could  not  be  both  seller  and  purchaser  at  the 
same  time  and  in  the  same  transaction,  and  an 
attempted  sale  or  transfer  of  said  note  attempt- 
ed to  be  made  would  be  void. 

(3)  If  yon  believe  from  the  evidence  that 
Crew  placed  the  note  sued  on  with  the  Farm- 
era'  &  Merchants'  Bank  or  with  M.  M.  Eppes, 
the  president  of  the  bank,  then  anything  that 
Eppes  may  have  done  or  attempted  to  do  with 
the  note  would  be  the  same  as  if  the  bank  had 
done  it,  and  the  bank  itself  is  bound  by  wliat 
Eppes  did  with  reference  to  said  note. 

(4)  The  president  of  a  bank  has  a  right  to 
act  for  the  bank  and  to  bind  the  bank  in  any 
business  transaction  coming  within  the  regu- 
lar course  and  scope  of  the  business  of  the 
bank,  and  if  yon  bdieve  from  the  evidence 
that  the  note  sued  on  was  deposited  with  the 
bank  to  be  used  as  collateral  by  leaving  it  with 
Eppes,  then  if  Eppes  used  the  note  in  any  way 
while  it  was  in  the  bank  or  possession  of  Eppes, 
in  this  way,  this  would  be  the  same  as  if  the 
bank  had  used  it,  and  the  bank  would  not 
tberebr  be  entitled  to  recover  on  the  not*. 


J.  W.  Strother,  of  Dadevllle,  for  appel- 
lanta. 

J.  Sanford  Molllna^  of  Alexander  City, 
for  appellee. 

McCLETvLAN,  J.  H.  »]  In  llquldathig  the 
affairs  of  the  Fanners'  ft  Merdbants'  Bank 
of  Goodwater,  the  then  superintendent  of 
banks,  a  state  official.  Instituted  this  action 
against  Malton  and  Arrle  Slaughter  to  re- 
cover on  a  note  executed  by  the  Slanghters 
to  R.  H.  Crew,  and  averred  in  the  con^lalnt 
to  be  "the  property  of  the  FarmerB*  &  Mer- 
chants' Bank."  Under  the  provisions  of  the 
act  creating  the  banking  department,  the 
superintendent  was  authorized  and  directed 
to  collect  the  debts,  etc:,  of  banks,  the  Uq- 
uidatioD  of  tlie  affairs  of  which  became  a 
duty  under  the  law.  Gen.  Acts  1911,  p.  60 
et  seq.,  particularly  section  10,  p.  61;  Gen. 
Acts  1915,  p.  88  et  seq.  In  sudi  circum- 
stances, actions  to  collect  debts  and  to  ren- 
der available  assets  of  banks  in  coarse  of 
liquidation  are  properly  brought  in  the 
name  of  the  superintendent  The  ccnnplaint 
was  amended  in  this  Instance  so  as  to  sub- 
stitute the  superintendent  in  office  at  ttae 
time  of  the  triaL  It  is  plain  from  the  cap- 
tloo,  as  well  as  from  the  body,  of  the  com- 
plaint tliat  this  action  was  instituted  and 
prosecuted  by  tbe  superintendents  in  their 
official  capacity.  Ala.  CJity  Ry.  Ca  v.  Heald, 
178  Ala.  636,  59  Soath.  461 ;  Alrerson  v.  lit- 
tle Cababa  Coal  Co.,  201  Ala.  123,  126,  77 
South.  647 — among  others.  There  is  there- 
fore no  merit  in  the  appellants'  contention 
predicated  of  the  idea  that  the  action  was 
brought  in  the  individual,  not  the  ofBdal 
capacity  of  the  person  named  as  the  super- 
intendent of  banks. 

[3]  In  addition  to  general  traverses,  in 
different  forms,  the  defendants  (appellants) 
interposed  pleas  4,  5,  and  6,  the  fourUi 
plea  assarting  payment  before  the  suit  was 
commenced  and  the  other  two,  which  were 
vmlfled,  averrini;  that  the  bank  did  not 
own,  was  not  beneficially  Interested  in,  the 
note  sued  on.  These  pleas  (5  and  6)  effected 
to  cast  the  burden  of  proof,  in  respect  of 
ownership  of  the  note,  upon  the  plaintiff. 
Code,  S  3967.  On  motion  of  tbe  plaintiff, 
the  court  struck  from  the  file  special  pleas 
7,  8,  and  9.  No  prejudicial  error  resulted 
from  this  action  of  the  court,  since,  if  error 
affected  tills  ruling,  under  pleas  6,  6, 
and  10,  the  defendant  oonld  have  and  really 
had  the  full  benefit  of  such  material  mat- 
ters as  were  alleged  in  these  stricken  pleas. 

[4,  (]  To  secure  the  note  sued  on — a  ne- 
gotiable Instrumtttt — a  mwtgage  was  given 
to  the  payee  by  tbe  payors.  Tbe  i^intifl 
offered  these  papers  in  evidence,  tbe  blU  of 
exceptions  reciting  this : 

"On  tbe  back  of  said  mortgage,  tn  the  cor- 
ner at  bottom  of  pags^  the  payee  and  mort- 
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gagee  had  written  Ma  name,  R.  H.  Crew.  The 
defendant  objected  to  the  introduction  in  evi- 
dene*  of  aidd  paper  and  raid  note." 

The  court  overruled  the  objectioa,  and  ex- 
ception was  reserved.  According  appropri- 
ate effect  to  the  provlsicms  of  Rule  33  of 
Circuit  Court  Prac.  (Code,  p.  1527),  the  ob- 
jection was  vain ;  no  grounds  therefor  being 
stated.  Furthermore,  the  court  might  have 
concluded  from  Its  Inspecttm  that  the  pay- 
ee-mortgagee had  indorsed  the  instrument  in 
suit  Code,  II  4985-^900.  Indeed,  subse- 
quently, the  witness  Henry  testified  that  in- 
dorsement by  the  payee  was  present  on  the 
note  sued  <xi,  on  February  26,  1B17,  when 
oitriee  were  regularly  made  on  the  books 
of  the  bank  of  that  day's  business.  The 
appellants  can  take  nothing  by  reason  of 
the  admission  of  the  Instrument  in  evidence, 
nor  by  reason  of  the  refusal  to  exclude  the 
papers  on  defendants'  motion.  After  some 
of  the  testimony  had  been  taken,  the  bill  of 
exceptions  recites  this  occurrence: 

"Connsel  for  plaintiff  here  stated  to  the  court: 
If  the  court  please,  it  just  occurred  to  me, 
I  want  to  ask  permission  of  the  court  to  those 
pleadioKS  filed  by  replying  that  the  bank  became 
the  purchaser  iaA  owner  of  this  paper  before 
March,  for  value.'  The  defendant  objected  to 
this;  the  court  overruled  said  objection.  To 
this  action  and  ruling  of  the  court  the  defenA- 
ants  then  and  there  duly  and  legally  reserved 
an  exception." 

As  appears,  the  sufficiency  of  the  reply 
thus  made  was  not  tested  by  demurrer.  It 
is  now  argued  that  the  reply  should  have 
been  reduced  to  writing.  This  ground  of 
objection  was  not  stated.  The  objection  was 
doubtless  regarded  by  the  court  as  being 
addressed  to  the  exercise  by  the  court  of 
the  discretion  the  requested  permission  in- 
voked. So  interpreted,  no  error  was  cmn- 
mltted  in  respect  of  the  exercise  Indicated 
of  the  discretion  invoked,  no  abuse  thereof 
being  made  to  appear.  If  the  matter  as- 
serted was  Indefinite  in  its  allusloD  to  the 
month  of  "March,"  the  defendants  should 
have  tested  the  sufficiency  of  the  reply  In 
an  apprc^rlete  way. 

[8-9]  The  witness  Henry  having  testified 
that  he  made  the  entry  on  the  "discount 
register"  with  reference  to  the  note  sued 
on,  under  the  heading  "Bill  Receivable," 
the  particular  entry  in  this  "register"  was 
properly  received  In  evidence;  the  grounds 
of  objection  stated  being  without  merit 
Code,  I  4008.  The  entry  offered  as  from  the 
"liability  ledger"  was  objected  to,  but  the 
bill  of  excepti<Hia  recites  "no  grounds  stat- 
ed," and  then,  immediately  succeeding,  re- 
cites several  grounds  of  objection.  Where 
the  redtal  of  a  bill  of  exceptions  is  equivo- 
cal. It  will  be  construed  in  favor  of  the  ac- 
tion taken  by  the  trial  court,  averting. the 
imputation  of  error.    6  Mich.  Ala.  Dig.  p. 


662.  The  directly  contradictory  recital  in- 
dicated requires  the  application  of  the  rule 
stated.  The  matters  presented  in  asslgn- 
mmts  numbered  8  and  10  are  without  merit 
for  the  like  reason;  and  the  motion  to  ex- 
clude those  matters  was  well  overruled  for 
the  additional  reason  that  no  ground  for 
the  motion  wos  even  intimated,  thus  ren- 
dering aseignments  numbered  9  and  11  un- 
availing to  establish  error.  The  matter  re. 
cited  in  assignment  numbered  12,  obviously 
pertinent  to  the  Issue  of  ownership  vel  non 
of  the  note  by  the  bank,  was  elicited  by  a 
question  to  which  no  objectl<»  was  inter- 
posed; and  hence  the  motion  to  exclude  it 
was  well  overruled.  Furthermore,  no 
ground  whatever  was  stated  in  the  motlm. 
Assignment  numbered  13  is  subject  to  the 
same  criticism  and  Is  equally  without  merlL 

(101  Assignment  numbered  14  Is  based  up- 
on a  motion  that  was  descriptive  merely — 
too  indefinite  to  serve  the  purpose  to  reserve 
or  to  present  anything  for  review. 

[11]  Since  there  was  evidence  tending  to 
establish  the  acquisition  of  the  note  by  the 
bank  before  its  maturity — a  state  of  fact 
the  defendants'  evidence,  through  Crerw, 
went  to  contradict — It  Is  evld«it  that  the 
defendants  were  not  entitled  to  the  gen- 
eral affirmative  charge  on  the  theory  that  it 
was  shown  that  the  bank  did  not  own  the 
note  when  this  action  was  commenced. 

[12]  If  not  otherwise  entirely  justified  in 
refusing  charge  numbered  2,  requested  by 
defendants,  that  action  of  the  court  was 
proper  in  view  of  the  fact  that  there  was  no 
evidence,  under  any  theory  presented  by  the 
record,  that  Bppee  became  or  undertook  to 
become  both  the  "seller  and  the  purchaser" 
of  the  note  at  the  same  time.  Besides  the 
evidence  tending  to  show  the  purdiase  of 
the  note  by  the  bank,  there  was  evidence  to 
the  effect  that  R.  H.  Crew  delivered  the  note 
and  mortgage  to  Eppes  for  his  disposition. 
In  one  event,  to  strengthoi  the  Impaired 
capital  of  the  bank,  and,  in  another  event, 
to  raise  money  wherewith  to  furnish  means 
for  a  business  transaction  in  which  Ejppes, 
individually — not  as  an  officer  of  this  bank 
— and  Crew  were  or  were  to  become  jointly 
interested. 

[13,  14]  Special  charges  3  and  4  assume, 
in  the  broadest  terms,  to  conclude  and  bind 
the  bank,  whose  president  Eppes  was,  by 
Eppes'  acts  and  relation  to  tUs  note  and 
mortgage  under  Crew's  testimony  of  what 
occurred  between  him  and  Eppes  with  re- 
spect to  Crew's  delivery  ot  this  note  and 
mortgage  to  Eppes ;  and  so  upon  the  theory 
that  Eppes  was  acting  in  the  premises  as 
the  president  of  the  bank  In  soch  sort  as 
to  bind  the  bank.  It  not  being  Indisputably 
proven  that  E^pes  received  the  note  as  the 
representative  of  the  bank,  under  the  con- 
ditions testified  to  by  Crew,  these  special 
charges  would  have  invaded  the  Jury's  prov- 
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Ince.  Furthermore,  In  a  special  charge  giv- 
en at  the  instance  of  defendants  the  court 
Instructed  the  Jury  as  follows: 

"Unless  the  jury  believes  from  the  evidence 
that  R.  H.  Crew  received  money  or  its  equiv- 
alent from  the  Farmers'  &  Merchants'  Bank 
for  the  note  sned  on,  then  they  should  find  for 
the  defendant." 

The  effect  of  this  Instruction  was  to  re- 
strict the  Issue  of  ownership  vel  non  by  the 
banli  to  a  purchase  of  the  note  by  the  bank, 
thereby  excluding  any  possible  prejudice  to 
defendants  resulting  from  the  defendants' 
theories  that  the  note  was  only  condition- 
ally committed  to  the  possession  of  the 
bank,  or  that  Etppes'  acts  and  agreement 
with  respect  thereto  left  the  ownership  of 
the  note  In  Crew. 

The  Judgment  is  not  affected  with  preju- 
dicial error.    It  is  affirmed. 

Affirmed. 

ANDERSON,  a  J.,  and  SOMERVILLB 
and  THOMAS,  JJ.,  concur. 

On  Rehearing. 

McCLELLAN,  J.  [It,  II]  The  several 
contentions  for  error  argued  in  support  of 
die  application  for  rehearing  have  been  duly 
considered  in  the  light  of  tliat  argument 
The  plaintiff,  a  state  official,  sued  in  that 
capacity  only,  averring  tliat  the  note  de- 
dared  on  was  the  property  of  the  bank  then 
In  process  of  liquidation,  nie  fourth  plea 
alleged  that  the  note  had  been  paid  before 
the  action  was  commenced.  The  action  was 
commenced  on  March  22,  1918,  practically 
four  mcmtlus  after  the  date  of  maturity  of 
the  note  sued  on.  The  verified  fifth  and 
sixth  pleas,  respectively,  denied  the  owner- 
ship of  the  note  by  the  plaintiff  or  the  bank. 
The  note  was  a  negotiable  instrument,  and 
there  was  evidence  tending  to  show  its 
negotiation  before  maturity  to  this  banli. 
The  Judgment  redtee  that  "issue  was  Join- 
ed," thus  putting  In  issue,  in  addition  to 
the  result  of  the  goieral  traverses,  the  mat- 
ters set  up  in  pleas  4  to  6,  Inclusive;  the 
burden  of  proof  in  respect  of  ownership 
being  cast  (by  pleas  5  and  6)  on  the  plain- 
tiff, a  burden  that  may  liave  been  met  in 
respect  of  both  the  bank  and  the  official 
(plaintiff)  by  showing  ownership  of  the  note 
by  the  bank  prior  to  the  assumption  of  its 


possession  for  the  purpose  of  its  liauidation. 
Plea  8  (stricken  on  plalntifTs  motion)  aver- 
red that  defendimts  had  paid  tbe  note  sued 
on  before  they  had  any  notice  that  this 
note  had  been  deposited  with  the  bank  as 
collateral  security  by  Oie  payee.  Crew. 
The  note  here  declared  on  being  a  n^oti- 
able  instrument,  the  doctrine  of  Hart  v.  Ad- 
ler,  109  Ala.  467,  19  South.  884,  foUowed 
and  at^lied  in  Stewart  v.  Bibb  Co.  Banlc, 
177  Ala.  S07,  S8  South.  273,  is  without  appli- 
cation. Payment  of  a  negotiable  instru- 
ment, to  be  effectual,  must  be  made  to  the 
holder  thereof,  except  in  certain  circum- 
stances not  presently  pertinent  to  be  re- 
stated. 8  O.  J.  pp.  B96,  699!  Crawford  on 
Neg.  Instr.  pp.  112,  113;  Snead  v.  Barcllft, 
2  Ala.  App.  297,  56  South.  592;  Sherrill  T. 
Merchants'  Bank,  195  Ala.  175, 178, 70  South. 
723.  Hence,  we  may  repeat  what  was  said 
in  the  original  opinlMi,  that  the  unrestrict- 
ed averment  of  payment  in  plea  4  was  suf- 
ficient to  admit  any  material  matter  sought 
to  be  asserted  in  plea  8,  stricken,  on  motion, 
without  error  of  prejudice  to  appellants. 

[1/,  II]  The  court  has  reconsidered  its 
ruling  in  the  original  opinion  on  the  oral 
r^licatlon,  and  remains  convinced  tliat  no 
error  was  committed.  No  demurrer  to  the 
replication  was  suggested  or  filed.  Its 
sufficiency  was  not  brought  to  test.  Tliere 
was  no  suggestion,  even,  that  it  should  have 
been  reduced  to  writing.  The  record  shows 
only  an  objection,  no  grounds  being  stated. 
The  trial  of  the  cause  proceeded  on  a  theory 
consistent  with  matter  of  avoidance  asserted 
in  the  oral  replication,  culminating  in  tlie 
giving,  at  appellant's  request,  of  the  special 
charge  quoted  in  the  original  opinion. 
There  was  evidence  tendlhg  to  show  that 
the  payee  received  from  the  bank,  value 
for  the  negotiable  note  before  its  maturity. 
Whether  It  was  sufficient  to  invite  the  con- 
cluslMi  hypothesized  in  the  special  given 
charge  quoted  in  the  original  opinion  was  a 
question  due  to  be  submitted  to  and  decided 
by  the  jury;  and  the  proper  discharge  by 
the  jury  of  this  duty  depended  upon  the 
credence  to  be  aocwded  the  testimony  of 
Eppes  and  the  books  of  the  bank. 

In  the  state  of  the  evidence,  tba  trial 
court  cannot  be  held  to  have  erred  in  over- 
ruling the  motion  for  new  trial.  Cobb  v. 
Malone,  92  Ala.  630,  9  South.  73& 

The  appUcattom  for  rehearing  is  denied. 
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JACOBS  V.  QOODWATER  GRAPHITE  CO. 
(9  DIV.  754.) 

(Supreme  Oourt  of  Alabama.    Dec.  16,  1920.) 

1.  Appeal  and  error  «=»35l  (2)— Appeal  taken 
on  giving  sacarity  and  docketing  oaae. 

An  appeal  from  a  decree  is  taken  when 
anffident  surety  for  costa  waa  lodged  with  the 
register  and  the  canae  waa  docketed  on  cer- 
tificate In  the  Supreme  Court  within  the  time 
preecribed  by  Code  1907,  i  2868,  aa  amended 
by  Acta  1015,  p.  7U,  and  Acta  1910,  9.  84k  and 
Code  1907,  §  2870. 

2.  Appeal  and  error  «=3627(l)— Delay  la  filing 
transcript  pending  oentlR«anca  la  not  praja- 
dlelal. 

Where  the  appeal  had  been  taken  before 
the  April  call  of  that  division  and  had  then 
been  continued,  delay  in  filing  the  transcript 
was  not  prejudicial  to  appellee,  where  the 
transcript  waa  filed  before  the  next  call  of 
that  division,  which  waa  in  November. 

3.  Appeal  aad  arror  4=3621  ( I  )~Requlrenient 
for  flllng  transcript  doea  not  apply  to  eqalty 
appeals. 

The  requirement  of  Acta  1919,  p.  SB,  |  4, 
that  appellant  file  a  transcript  within  60  days 
after -the  signiiig  or  eatablishment  of  the  bill 
of  exceptions  or  the  exirfration  of  the  time 
for  eatablishing  it  is  not  applicable  to  an  appeal 
in  an  equity  case. 

.  4.  Vendor  and  purchaser  «=3266(8}— Taking 
Independent  security  prima  fade  waJvea  lien. 
The  taking  of  personal  or  other  security 
for  the  purchase  price  of  land  is  prima  fade 
a  waiver  of  the  vendor's  lien  which  the  law 
implies  where  the  personal  obligation  of  the 
purchaser  alone  has  been  taken. 

5.  Vendor  and  purchaaert«=»28l  (3)— Evidence 
held  not  to  rebut  presumption  of  waiver  of 
lien. 
In  a  suit  to  foredose  a  vendor's  lien  where 
it  appeared  that  the  vendor  had  taken  independ- 
ent security  for  the  purchase  money,  and  there 
was  evidence  that  it  was  agreed  between  the 
parties  that  the  lien  be  waived  so  that  the  land 
could  be  made  the  basis  for  the  forming  of  a 
corporation  and  the  warranty  deed  given  the 
purchaaer  recited  a  cash  consideration,  the  tes- 
timony of  complainant  and  his  son  to  the  con- 
trary does  not  leave  the  matter  in  doubt  so 
as  to  establish  -the  lien. 

Appeal  from  Circuit  Court,  Cooea  County ; 
U.  J.  Uarrison,  Judge. 

Suit  by  Moses  Jacobs,  Sr.,  against  the 
Ooodwater  Graphite  Company  to  enforce  a 
vendor's  lien.  Decree  for  respondent,  aad 
complainant  appeals.  Motion  to  dlamlsB 
overruled,  and  decree  affirmed. 

The  case  waa  submitted  op  motion 'of  ap- 
jfeUee  to  dismiss  the  appeal  because  not  con- 
summated within  the  time  and  within  the 
maimer  prescribed  by  Gen.  Acts  1919,  p;  84t 
and  on  the  merits. 


JACOBS  V.  OOODWATEB  GBAPHITE  00.  863 

(17  Bo.) 

J.  Sanford  Mulllns,  of  Alexander  City,  for 
api)ellant. 

John  A.  Darden,  of  Goodwater,  for  ap- 
pellee. 


THOMAS,  J.  The  case  was  submitted  on 
motion  and  on  merits. 

The  motloin  was  to  dismiss  the  appeal  for 
the  reason  that  appellant  did  not  file  the 
transcript  in  the  cause  with  the  derk  of  this 
court  wlthiQ  60  days  after  its  completion 
and  certilicatl(»i.  The  final  decree  was  ren- 
dered on  March  4,  1920,  from  which  the  ap- 
peal was  taken  on  March  19th,  security  for 
costs  for  perfection  of  the  appeal  approved 
March  20th,  certification  of  the  register  to 
the  transcript  was  on  April  16th,  and  the 
transcript  was  filed  with  the  clerk  of  this 
oourt  on  November  16th  th«peaftar.  Gen. 
Acts  1919,  pp.  84-86.  Acceptance  of  service 
of  appeal  and  waiver  of  further  notice  was  of 
date  of  April  6,  1920 ;  the  respective  calls  of 
the  fifth  division  were  for  April  12, 1920,  and 
November  15, 1020. 

The  several  providons  of  the  act  in  ques- 
tion have  not  be&i  construed  by  this  court 
BuUer  Cotton  OU  Co.  v.  Brooks,  85  South. 
77S ;  Wells  Amusement  Co.  v.  Eros,  85  South. 
692.  The  Act  of  February  15,  1919,  Gen. 
Acts,  p.  84,  to  amend  the  Act  of  September 
22,  1915  (Gen.  "Acts  1915,  p.  711),  "to  further 
prescribe  and  regulate  the  right  and  manner 
of  taking  appeals  In  civil  and  criminal  cases 
and  their  submission  in  the  Supreme  Court 
and  Court  of  Appeals,"  provides: 

That  "any  appeal  taken  under  the  provisions 
of  chapter  fifty-three  (53)  of  the  Code  of  Ala- 
bama of  1907  must  be  taken  within  six  months 
from  the  rendition  of  the  judgment  or  decree" 
in  the  manner  provided  (section  1) ;  that  "after 
making  [taking]  an  appeal  in  the  manner  here- 
in provided,  and  filing  in  the  cause  a  bill  of 
^exceptions,  or  the  expiration  of  the  time  for 
filing  such  bill  of  exceptions,  or  If  the  appellant 
sooner  direct,  the  derk,  register  or  judge  of 
probate,  as  the  case  may  be,  shall  make  out  a 
transcript  as  required  by  law,  and  deliver  the 
same  to  the  appellant"  (section  2) ;  that  "after 
the  taking  of  the  appeal  the  derk  or  register 
or  judge  of  probate  sball,  on  demand  of  the 
appellee,  make  out  and  deliver  to  him  a  cer- 
tificate showing  the  names  of  the  parties,  the 
court,  a  copy  of  the  judgment  or  decree,  and 
the  date  of  the  taking  of  the  appeal,  and  the 
date  the  bill  of  exceptions  was  signed.  If  it  has 
been  filed,  and  a  copy  of  the  statement  of  ap- 
peal and  security  for  costs,  or  the  supersedeas 
bond"  (section  8);  that  the  "appellant  shall 
file  the  transcript  in  the  office  of  the  derk 
of  the  Supreme  Court,  or  Court  of  Appeala 
within  sixty  (60)  days  after  the  signing  or  e»- 
tabliahing  of  the  bill  of  exceptions  or  the  ex- 
piration of  the  time  for  establishing  the  same" 
(section  4);  that  "if  the  transcript  is  not  filed 
in  the  office  of  the  derk  of  the  court  to  which 
the  appeal  is  taken  within  the  time  fixed  by 
this  act,  the  appellee  may  on  any  Thursday 
after  the  first  call  of  the  docket  in  the  court 


»For  otlMr  oaaM  •••  Mune  topic  and  KBT-NUMBBR  la  all  Key-Numbered  DIcMtt  anA  ladeasa 


Digitized  by 


Google 


364 


87  SOUTHERN  BEPOHTEB 


(Ala. 


to  which  th«  appeal  to  returnable,  after  the 
expiration  of  the  time  for  filing  of  the  tran- 
script, present  the  certificate  of  appeal  and 
certified  copy  of  a  secnrity  for  costs  of  appetU, 
or  supersedeas  bond,  and  move  the  court  for 
the  dismissal  of  the  appeal  or  affirmance  of 
the  judgment  or  decree  appealed  from  and  a 
judgment  against  the  sureties  for  the  costs  of 
appeal,  or  on  the  supersedeas  bond.  But  the 
appellate  court  may  forgood  cause  extend  the 
time  for  filing  the  transcript"  (section  S). 

By  section  8  it  Is  provided  that  the  clertc 
of  the  Supreme  Court  and  the  clerk  of  the 
Court  of  Appeals  shall  enter  all  cases  where- 
in appeal  is  taken,,  on  a  docket  in  the  order 
In  which  the  transcripts  or  certificates  of  ap- 
peal are  presented. 

[1]  The  record  in  the  office  of  the  derk  of 
the  Supreme  Conrt  discloses  that  the  certifi- 
cate of  appeal  was  filed'  on  April  6tb  and 
there  was  a  continuance  of  the  cause  on  April 
ISthi.  on  the  call  of  the  Fifth  dirlslon,  from 
where  the  apical  came  There  was  no  for- 
mal order  extending  the  time  for  filing  the 
transcript,  unless  the  order  of  continuance 
so  operated.  The  appeal  was  taken  when 
good  and  sufficient  surety  for  costs  was 
lodged  with  the  register  (Kimbrell  v.  Rogers, 
90  Ala.  339,  7  South.  241),  and  the  cause  was 
docketed  oa  certificate  in  this  court  within 
the  time  prescribed  by  statute.  Section  2868, 
Code  (as  amended,  G«n.  Laws  1915,  p.  711) ; 
Gen.  I^aws  1919,  p.  84;    section  2870,  Code. 

[2,  t]  The  delay  In  filing  the  transcript  was 
not  prejudicial.  Collier  v.  Coggins,  103  Ala. 
281,  IB  South.  578;  Cudd  v.  Reynolds,  186 
Ala.  207,  61  South.  41;  NaOonal  Union  v. 
Sherry,  180  Ala.  627,  61  South.  &44;  Southern 
Ry,  Co.  y.  Abraham  Bros.,  161  Ala.  317,  49 
South.  801.  Had  the  case  not  been  docketed 
in  this  court  imtil  the  subsequent  term,  there 
may  have  been  merit  In  movant's  motion. 
National  Union  v.  Sherry,  supra.  The  provi- 
sion in  the  act  of  1919  (Gen.  Acts,  p.  85,  {  4) 
requiring  appellant  to  file  the  transcript  with- 
in 60  days  "after  the  signing  or  establishing 
of  the  bill  c^  exceptions  or  the  expiration  of 
the  time  for  establishing  the  same"  is  not 
applicable  to  an  appeal  In  an  equity  case. 
The  motion  to  dismiss  is  overruled. 

[4]  The  bill  was  to  enforce  a  vendor's  Hen 
on  lands  sold  by  appellant  Jacobs  to  Kugene 
Argo,  and  by  the  latter  to  appellee.  A  de- 
fense set  up  was  that  the  lien  given  by  law 
was  w&ived  when  the  vendor  accepted  a  note 
for  the  balance  of  the  purchase  money  signed 
by  the  purchaser  and  a  surety,  one  T.  D. 
Eppes.  The  taking  of  personal  or  other  se- 
curity for  the  purchase  price  of  the  land  was 
prima  facie  a  waiver  of  the  lien  of  its  vendor. 
Kinney  v.  Ensminger,  94  Ala,  536,  10  South. 
143;  Hammett  v.  Stricklin,  99  Ala.  616,  13 
South.  573;  Gravlee  v.  Lamkin,  120  Ala.  210, 
218,  24  South.  756;  Acree  v.  Stone,  142  Ala. 
156,  37  South.  934;  Foster  v.  Athenaeum,  3 
Ala.  302,  310;   CampbeU  v.  Goldthwaite,  188 


Ala.  1,  8,  66  South.  483;  RusseU  v.  Stockton, 
199  Ala.  48,  74  South.  225. 

[5]  Where  the  personal  obligation  of  the 
vendee  has  been  taken,  without  more,  the 
law  implies  a  lien;  when,  however,  the  ven- 
dor did  some  act  wUdt  evidenced  an  inten- 
tion to  waive  the  lien,  such  as  taking  inde- 
pendent surety  from  the  vendee,  the  existence 
of  the  Um  is  repelled.  Dowllng  v.  McCali, 
124  Ahi.  633,  26  South.  959;  Turner  v.  Tur- 
ner, 183  Ala.  424,  69  Sonth.  503.  The  testi- 
mony of  Dr.  Argo  and  Mr.  Eppes  was  that 
it  was  agreed  with  vendor  that  the  lien  be 
waived ;  that  the  land  be  made  the  basis  of 
forming  a  graphite  corporation.  This  was 
corroborated  by  the  vendor's  note  with  sure- 
ty taken  for  balance  of  the  purchase  moaey 
and  the  warranty  deed  givoi  the  purchaser 
reciting  a  cash  consideration.  Complainant 
by  his  own  testimony  and  that  of  his  son,  to 
the  contrary,  does  not  leave  the  matter  In 
doubt,  so  that  "the  lien  attaches."  2  Story, 
Kq.  Juris,  {  1224;  Dowling  v.  McCall,  supra; 
Wilklnscm  t.  May,  69  Ala.  33;  Zirkle  t.  Uen- 
don,  180  Ala.  209,  60  South.  834 ;  Hunter  v. 
Briggs,  184  Ala.  327,  63  South.  1004.  For 
earlier  cases,  see,  also,  Moore  v.  Worthy,  56 
Ala.  163;  Simpson  v.  McAllister,  56  Ala.  228; 
Mackreth  v.  Symmons,  15  Ves.  329,  340. 

We  have  carefully  examined  the  evidence 
and  are  of  opinion  that  the  circuit  court  cor- 
rectly found  that  the  vendor's  lien  was  waiv- 
ed by  taking  the  purchaser's  note  for  the 
balance  due  thereon  with  personal  security. 

The  decree  of  the  drcult  court,  in  equity,  is 
afilrmed. 

Afilrmed. 

ANDERSON,  0.  J.,  and  McCI<ELI<AN  and 
SOMERVIIXE,  J  J.,, concur. 


(206  Ala.  72) 

KIRKLAND  v.  EFORD.    (4  DIv.  894.) 

(Supreme  Court  of  Alabama.    Dec.  2,  1920. i 

I.  Animals  $=995(2)— Questions  Involving  own- 
ership and  possessioo  held  properly  refused, 
where  neither  was  In  issus. 
In  detinue  by  the  owner  t«  recover  a  cow 
caken  up  by  defendant  and  hM  for  damage* 
for  trespass  under  Code  1907,  i  5800,  a  ques- 
tion asked  the  defendant  whether  he  had  not 
gone  into  the  justice  court  and  undertaken  to 
hold  the  cow,  if  pertinent  as  to  plaintiff's  own- 
ership and  defendant's  possession,  was  proper- 
ly rejected,  because  no  such  issues  were  in 
the  case,  plaintifTs  ownership,  except  as  af 
f ected  by  the  stock  law,,  being  freely  admitted 
by  the  defendant,  whose  possession  was  admit- 
ted by  the  plea  of  the  general  issue  (Acta  1911, 
p.  33). 

2.  Trial  «=»49— Court  was  not  bound  to  over- 
rule a  question '  because  the  offer  of   proof 
was  of  matter  not  responsive. 
Though   plaintiff's   statement   of   what   ho 

expected  to  prove  by  a  question  to  defendant 


0»Fm  otlMr  casaa  see  nmt  topic  and  KBT-NUUBBR  In  all  Ker-Numbarad  Dlseau  and  ludezw 


Digitized  by 


Google 


Ait.) 


KIRKT.AND  T. 
<«7  So.) 


SFORD 


865 


,1 


allowed  plaintiff  expected  an  answer  not  re- 
sponsive, the  conrt  was  not  bonad  to  assmne 
that  Uie  witnes*  would  ao  answer. 

8.  Detlaue  9=>I7— anestlonft,  tending  to  show 
that  itefendant^i  wife  took  up  plaintiff's  cow 
■ader  astray  law  In  defendant's  absenoe,  held 
competeat. 
In  an  owner's  action  in  detinue  against  de- 
fendant, wbo  had  taken  possession  of  cow  nn- 
der  estray  law  (Code  1907,  |  6890).  qnestions 
asked  the  defendant,  tending  to  show  that  he 
was  away  from  home,  and  that  his  wife  in  his 
ahsente  took  up  the  cow,  held  competent  with- 
out special  plea. 

4.  Trial  «=>5S— Rejeotlag  qaestion  as  to  aiat< 
tar  already  la  evidence  held  aot  error. 
In  detinue  for  plaintiff's  cow,  taken  np 
defendant  under  estray  law  (Code  1907, 
5890),  a  question  concerning  difficulties  between 
plaintiff  and  defendant  on  a  prior  occasion  was 
properly  overruled,  where  defoidant  had  al- 
ready stated  that  for  a  year  or  more  a  bad 
feeling  had  existed  between  than. 

B.  Animals  9=350(4)— Owner  relying  on  parti- 
tion fenoe  agreement  does  not  violate  stock 
law. 
In  view  of  Code  1907,  |  6880,  giving  an 
owner  of  premises  within  a  stock  law  district 
a  lien  upon  stock  for  damages  caused  if  negli- 
gently or  willfully  permitted  to  go  at  large,  and 
the  criminal  statute,  section  7813,  applying  to 
those  knowingly  permitting  stodc  to  go  upon 
the  lands  of  another  without  soch  othMr's  con- 
sent, a  landowner,  who  in  good  faith  relies 
upon  a  contract  with  coterminous  owner  that 
the  latter  shall  maintain  a  portion  of  the 
fence,  is  not  liaUe  for  trespass  beeansc  td  a 
defect  in  the  oth^s  fence. 

6.  Trial  «=>9 1— Motion  to  strike  not  proper, 
where  objection  not  made  at  time. 

Where  no  objection  was  made  when  evi- 
dence was  being  eUdted,  denial  of  motion  to 
strike  the  evidence  is  not  error. 

7.  Animals  4s»5 1— Evidence  held  admlsslMe  to 
show  notice  ef  taking  up. 

In  owner's  action  in  detinue  for  recovery 
of  cow  taken  up  by  defendant  under  the  stock 
law  (Code  1907,  §  5890),  a  question  asked  a 
witness  as  to  whether  plaintiff  had  tidd  til"! 
that  defendant's  wife  bad  informed  i^aintifl 
that  she  had  taken  up  the  cow  was  admissible 
on  the  issue  whether  plaintiff  had  notice. 

8.  Appeal  and  error  «s»l073(7)— Animals  <S=a 
95(2)— Plaintiff  appellant  may  not  complain 
of  arror  doing  him  no  harm. 

In  detinue  for  plaintiff's  cow  taken  up  by 
defendant  under  the  estray  law,  In  which  plain- 
tiff had  given  bond  and  was  in  possession  of 
the  ■"<'"«»;  and  the  judgment  was  for  defend- 
ant, the  value  of  the  animal  and  damages 
should  have  been  assessed  under  Code  1907,  | 
3781,  but  plaintiff  cannot  complain  of  the  omis- 
sion because  it  £d  him  no  harm. 

Appeal  from  Circolt  Court,  Houston  Coun- 
ty; H.  A.  Pearce,  Judge. 

Action    In    detinue    by    W.    B.    Kirkland 
against  Tom  Eford  for  the  recovery  of  a  cow. 


Judgment  for  defendant,  and  plaintiff  ap- 
peals. Transferred  from  Court  of  Aj^peals 
under  Acts  1911,  p.  450,  f  6.  Beveraed  and 
remanded. 

The  following  are  the  asalgnmentB  of  error 
referred  to  In  the  opinion: 

(1)  The  court  erred  in  sustaining  plaintiff's 
objection  to  the  f(^owing  questions  propound- 
ed to  the  witness  Eford:  "I  will  ask  you  it 
you  didn't  go  into  conrt  and  undertake  to  hold 
that  cow  in  justice  ooort  down  there?" 

(2)  In  overruling  plaintiffs  objection  to  the 
following  question  asked  of  Eford:  "Tour 
wife  was  there;  it  was  your  home;  she  was 
acting  for  yon?" 

(5)  In  sustaining  defaidanfa  objection  to 
the  following  question  to  the  witness  Eford: 
"I  vrill  ask  you  if  there  was  not  an  agreem«;kt 
between  you  and  Kirkland  with  reference  to 
this  fence,  and  if  Mr.  Whitman  was  not  haU 
interested  in  the  crops  down  there?" 

(10)  In  failing  to  sustain  defendant's  objec- 
tion to  the  following  question  to  the  witness 
Barfidd:  "Didn't  Mr.  Kirkland  tell  you  last 
Monday  morning  in  Dothan  that  Mrs.  Bford 
did  tell  him  that  Monday  morning  that  she  had 
taken  up  that  cow?" 

R.  C.  WilllamB,  of  Dothan,  for  appellant. 
Lee  ft  Tompkins,  of  Dothan,  for  appellee. 

SATRE,  J.  Plaintiff  (appellant)  sued  de- 
fendant In  statutory  detinue  for  one  cow. 
The  parties  lived  in  a  stock-law  district,  and 
defendant  had  taken  up  plalnUlTB  cow,  pro- 
ceeding, as  he  contended,  according  to  the 
statute  (Code,  g  5890);  tout  plaintiff,  without 
awaiting  procedure  under  the  statute,  forth.- 
with  brought  this  action.  Questions  of  fact 
litigated  were  whether  plaintiff  had — to 
qnote  the  statute — "knowingly,  voluntarily, 
negligentiy,  or  willfully"  permitted  bis  oo^ 
to  go  at  large  upon  the  premises  of  defend- 
ant, and  whether  defendant  had,  within  24 
hours  after  taking  np  the  cow,  personally 
notified  the  owner,  his  next-door  neighbor. 

[1,  2]  The  first  assignment  of  error  has  no 
merit  Plaintiff's  statement  to  the  court  as 
to  what  he  expected  the  answer  to  be  disclosed 
the  fact  that  be  expected  an  answer  not  re- 
sponsive to  the  question  on  which  the  excep- 
tion was  reserved;  but,  of  course,  the  court 
could  not  rule  on  the  assumption  that  the  wit- 
ness would  so  answer.  The  statement  of  the 
brief  Is  that  the  answer  would  have  tended 
to  show  that  defendant  had  taken  up  the  cow 
and  withheld  her  from  her  owner;  but  plain- 
tiff's ownership — except  as  affected  by  de- 
fendant's proceeding  under  the  stock  law — 
was  freely  admitted  by  defendant,  nor  was 
it  necessary  to  prove  defendant's  possession, 
for  the  plea  of  the  general  issue  admitted 
that.    Acts  1911,  p.  33. 

[S]  As  for  any  objection  taken  against 
the  question,  or  series  of  questions,  made  the 
subject  of  the  second  assignment,  it  was  com- 
petent for  defendant  to  show,  as  the  answer 
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did  tend  to  do,  tbat  be  was  away  from  home 
at  the  time  when  the  cow  was  taken  np,  but 
that  his  wife  in  his  absmce,  took  up  the  cow 
on  his  premises  for  him.  No  special  plea 
was  necessary.  Plnckard  t.  Bramlett,  165 
Ala.  S27,  61  South.  667. 

[4]  The  question  concerning  what  had 
passed  between  plaintiff  and  defendant  on  an 
occasion  prior  to  the  origin  of  the  controversy 
about  the  cow  could  only  have  tended  to  dis- 
credlt  defendant  by  showing  the  state  of  his 
feeling  toward  plaintiff;  but  there  was  no 
error  in  overruling  the  question,  for  defend- 
ant had  already  stated  as  a  witness  that  for 
a  year  or  mbre  there  had  been  bad  feeling 
between  than,  and  to  have  gone  into  particu- 
lars, as  the  question  proposed  to  do,  would 
have  unduly  consumed  the  time  of  the  court 
and  distracted  the  jury's  attention  firom  the 
issue  Joined  between  the  parties. 

[(]  Section  5889  of  the  Code  of  1907  Is  not 
a  criminal  statute.  It  gives  the  owner  of 
premises  within  any  stock-law  district  a  lien 
upon  stock  for  any  dama'ge  done  to  crops, 
shade  or  fruit  trees,  or  ornamental  shrubs.  If 
the  owner  has  knowingly,  voluntarily,  negli- 
gently, or  willfully  permitted  his  stock  to  go 
at  large  upon  the  premises  of  another,  and 
provides  a  dvil  remedy.  But  if  coterminous 
landowners  enter  into  an  agreement  by  which 
each  of  them  undertakes  to  keep  designated 
parts  of  a  partition  fence  in  repair,  and  one 
of  than  fails  to  perform  bis  part  of  the 
agreement,  whereby  bis  neighbor's  stock 
stray  upon  its  premises,  as  plaintiff  proposed 
to  show  was  the  case  between  himself  and 
defendant,  we  apprehend  It  cannot  be  Justly 
said  that  the  owner  of  the  stock  has  either 
negligently  or  willfully  permitted  bis  stock 
to  go  at  large  upon  the  premises  of  his  neigh- 
bor. It  is  suggested  that  parties  may  not  by 
their  agreements  modify  the  criminal  law, 
and  it  appears  that  the  act  of  September  29, 
1903— secUon  14,  p.  437,  Acts  1903— provided 
that  "the  owner,  or  any  person  having  the 
control  of  any  stock,  who  shall  unlawfully 
permit  such  stock  to  go  upon  the  lands  of 
another,  for  each  willful  violation  shall  be 
guilty,"  etc.,  leaving  "unlawful"  to  be  de- 
fined, by  reference  to  section  9  of  the  act, 
codified  In  section  5889  of  the  Code,  as  done 
"knowingly,  voluntarily,  negligently,  or  will- 
fully." But  in  the  Code,  now  of  force,  the 
crimln.ll  act  is  defined  as  "knowingly  [to] 
permit  such  stock  to  go  upon  the  lands  of  an- 
other within  a  stock-law  district,  without  the 
consent  of  the  owner  of  such  lands."  Code,  { 
7813.  We  think  the  landowner  who  in  good 
faith  relies  up<m  a  contract  with  his  cotermi- 
nous owner  of  the  sort  noted  above  does  not 
violate  the  statute,  and  hence  that  defend- 
ant's suggestion  affords  no  adequate  answer 
to  the  argument  for  error  on  the  fifth  assign- 
ment The  trial  court  in  some  of  its  rulings 
on  testimony  did  not  give  effect  to  this  Inter- 


pretation of  the  statute  with  result  that  re- 
versible error  was  committed. 

[I]  There  was  no  error  in  the  oonrt's  over- 
ruling  plaintiff's  motl<m  to  exclude  all  that 
defendant  had  said  on  redirect  examination 
about  the  cow  getting  out  at  times  other  than 
that  on  which  she  was  taken  up.  Without 
deciding  that  this  testimcmy  was  irrelevant, 
a  sufficient  answer  to  the  error  alleged  la 
found  in  the  fact  that  no  objection  appears 
to  have  been  made  when  this  evidence  was 
being  elicited.    Plaintiff  could  not  speculate. 

[7]  What  plaintiff  said  to  the  witness 
Barfield  In  Dothan  (tenth  assignment)  was 
relevant  and  competoit  as  Shedding  light  on 
one  Issue  controverted  between  the  parties, 
viz.  it  tended  to  show  that  be  had  notice  ac- 
cording to  the  statute  of  the  fact  that  de- 
fendant bad  taken  up  his  cow. 

[I]  Verdict  and  Judgment  went  for  defend- 
ant Plaintlfl  bad  given  bond  and  was  in 
possession  of  the  animal  in  suit  The  value 
of  the  animal  and  damages  should  have  been 
assessed  (Code,  {  3781);  but  plaintiff  cannot 
be  heard  to  complain  of  the  omission.  It  did 
him  no  barm. 

Reversed  and  remanded. 

ANDERSON,  0.  J.,  and  GARDNER  and 
BROWN,  JJ.,  concur. 


CU6  Ala.  SO) 

SEMINOLE  GRAPHITE  CO.  V.  THOMAS. 
(5  Div.  774) 

(Supreme  Court  of  Alabama    Dec.  16,  1920. 
Rehearhis  Denied  Jan.  20,  1921.) 

1.  Appeal  and  MTor  «=>6S5(I}  — Motloa  ts 
strike  tranccript  on  ground  of  delay  oomss 
too  late  after  submission. 

A  motion  after  submission  of  the  appeal 
on  regular  call  to  strike  the  tranacript  on  the 
ground  tbat  there  was  no  certificate  by  the 
clerk  that  it  was  a  full  and  true  reproduction 
of  the  record  in  accordance  with  Code  1907,  { 
284S,  and  that  it  was  not  filed  within  the  60 
days  prescribed  by  Act  Feb.  15,  1919  (Laws 
1919,  p.  84),  comes  too  late  particularly  where 
it  was  not  suggested  that  the  transcript  omit- 
ted anything  it  should  contain. 

2.  Master  and  servant  <3=3 106(2)— Defeeta  In 
premlaes  of  third  person  held  not  breach  of 
duty. 

Where  large  grinding  rocks  belonging  to  de- 
fendant were  gratuitously  stored  by  warehouse- 
man, and  when  defendant's  servant  came  to 
get  the  rocks,  he  was  injured  by  fall  of  one 
of  them  due  to  a  defect  in  the  floor  of  the  ware- 
house, defendant,  having  no  control  over  tha 
warehouse,  was  not  Uable  for  any  defect  m 
the  floor  either  at  common  law  or  under  the 
Employers'  LiabiUty  Act  (Code  1907,  S  3910, 
subd.  1),  and  hence  any  rights  which  the  serv- 
ant may  have  were  against  the  warehonaeman» 
and  not  defendant 
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Appeal  from  Ol^cnlt  Court,  Coosa  Ooimty ; 
E.  3.  Garrison,  Judge. 

Action  by  Ellis  Thomas  against  the  Semi- 
nole Graphite  Company  for  damages  for  per- 
sonal injuries.  Judgment  for  plaintiff,  and 
defendant  appeals.    Beversed  and  remanded. 

Stokely,  Scitvner  &  Domlnlck,  of  Birming- 
ham, for  appellant 

James  W.  Strother,  of  Dadeville,  for  aiH 
pellee. 

McOLEaXAK,  J.  [1]  According  to  tiHe  cer- 
tificate of  appeal,  this  appeal  was  perfected 
on  March  31,  1920.  The  biU  of  exceptions 
was  signed  on  that  date.  The  transcript  was 
filed  in  this  court  on  October  26,  102a  The 
appeal  was  submitted,  on  regular  call,  on  No- 
vember 18,  1920.  After  submission,  on  No- 
vember 27,  1920,  the  appellee  filed  a  paper, 
along  with  brief,  in  which  he  moves  the 
court  to  strike  the  transcript  assigning  these 
grounds;  that  there  Is  no  sufficient  certificate 
by  the  clerk  of  the  trial  court  that  the  tran- 
script is  a  full  and  true  reproduction  of  the 
record  In 'the  court  below  (Code,  {  2848) ;  and 
that  the  transcript  was  not  filed  in  this  court 
within  the  60  days  prescribed  In  the  act  ap- 
proved February  15,  1919  (Gen.  Acts,  pp.  84- 
86).  The  motion  comes  too  late  after  sub- 
mission; so  with  respect  to  both  its  grounds. 
Furthermore,  it  is  not  suggested  that  the 
transcript  omits  any  matter  It  should'  con- 
tain; nor  does  the  appellee  sedc  the  setting 
aside  of  the  submission  and  certiorari  to  per- 
fect the  transcript 

On  the  Merits. 

The  plaintiff  (appellee),  a  servant  of  the  de- 
fendant (appellaut),  who  was  injured  whUe 
serving  bis  master,  stated  his  case  in  cotmts 
under  subdivision  1  of  Code,  f  3910i  ascribing 
his  injury  to  a  defect  in  the  c(»idltion  of  the 
waya^  etc.,  of  the  master,  and  in  counts  avenv 
ing  a  breach  of  the  master's  common-law 
duty  to  exercise  reasonable  care  to  furnish 
the  servant  with  a  reasonably  safe  place  In 
which  to  work. 

At  the  time  plaintiff  was  injured  be  was 
engaged,  in  the  ^own  of  Sylacauga,  in  remov- 
ing large,  circular  grinding  rocks  from  the 
warehouse  of  Smith  Bros,  to  the  plant  of  the 
appellant  seventeen  miles  distant.  Plaintiff 
drove  the  truck  on  which  he  was  proceeding 
to  load  one  of  these  rocks  and  had  charge  of 
the  operation.  Tlie  rocks  had  been  shipped 
by  rail  to  the  appellant  at  Sylacauga,  and, 
upon  arrival  there,  were  taken  from  the  rail- 
way into  the  warehouse  to  await  removal  to 
appellant's  plant  The  storage  of  the  rocks 
for  this  purpose,  obviously  temporary,  was  an 
act  of  good  neighborhood  on  the  part  of 
Smith  Bros,  toward  appellant.  The  ware- 
house, a  large  building,  was  partially  floor- 
ed witb  wood,  the  floor  being  two  or  three 


feet  below  the  sUl  of  the  doors  through 
which,  from  a  i^tform,  material  passed  into 
or  out  of  the  warehouse  on  the  railway  side. 
To  bridge  the  difference  in  elevation  between 
the  floor  and  the  doorsills,  and  facilitate  the 
movement  of  material  into  and  out  of  the 
warehouse,  a  "runway"  of  gradual  incUne 
was  constructed.  At  the  time  he  was  injured, 
the  plaintiff,  assisted  by  two  helpers,  was 
rolling  one  of  these  circular  rocks  toward  the 
foot  of  the  "runway,"  and  the  rock,  falling 
to  the  side,  caught  plaintifl,  breaking  his  leg. 
The  evidence  for  the  plaintiff  tended  to  show 
that  the  tilt  and  fall  of  the  rolling  rode  was 
due  to  the  yielding  of  the  floor  of  the  ware- 
liouse  under  the  weight  of  the  rock. 
The  general  rule  Is  that — 

The  "dntiei  that  an  employer  owes  to  bis  em- 
ployees relate  only  to  the  premises  and  instm- 
mentalities  over  which  the  employer  has  com- 
plete control  and  dominion.  Otherwise  he  mi^t 
be  made  responsible  for  the  negligence  of  third 
persons  with  reference  to  premises  he  had  never 
seen,  and  about  the  condition  of  wtiich  he  knew, 
and  perhaps  oould  know,  nothing."  IS  B.  O. 
L.  pp.  685-6;  case  note  to  Wilson  v.  Yalley 
Imp.  Co.,  Ann.  Cas.  1913B,  796-798;  Chan- 
non  V.  Sanford  Co.,  70  Conn.  573,  40  AtL  462, 
41  L.  B,  A.  200,  66  Am.  St.  Bep.  133. 

It  appears  from  the  evidence  in  this  case 
that  the  defendant  (appellant),  whose  servant 
the  plaintiff  (appellee)  was  on  this  occasion, 
bad  no  control  over  the  premises  on  which 
the  plaintiff  was  at  work  when  he  was  in- 
jured. In  this  condition  of  the  evidence,  in 
accordance  with  the  prlndide  stated,  no  duty 
rested  upon  the  defendant  either  at  oommoa 
law  or  tmder  our  Employers'  Liability  Act 
to  exercise  any  care  to  see  that  the  floor  of 
this  warehouse  was  reasonably  safe  for  the 
purpose  for  which  it  was  being  used  at  the 
time  the  plaintiff  was  injured.  Whatever 
right  or  remedy  this  plaintifl  had  was 
against  a  third  person,  the  owner  of  the 
warehouse.  The  cases  of  L.  &  N.  R.  Co.  v. 
Davis,  91  Ala.  487,  495,  8  South.  652,  and  Clt> 
Izens'  light  Co.  v.  Kendrlck,  6  Ala.  App^  423, 
60  South.  626,  dted  on  the  brief  for  appel- 
lee, do  not  hold  to  the  contrary  of  the  stated 
doctrine,  so  generally  accepted  in  this  coun- 
try. These  cases  simply  hold,  in  the  particu- 
lar here  pertinent,  that  an  employer  cannot 
escape  liability  for  injury  to  an  employee  by 
reason  of  the  fact  that  the  premises  or  in- 
strumentality t>eIongs  to  another.  Neither  of 
these  cases  attempts  to  contradict  the  ob- 
viously sound  doctrine  essential  to  a  master's 
liability  that,  in  the  absence  of  a  special  con- 
tract the  master  must  have  such  control  as 
would  enable  the  master  to  meet  the  exaction 
of  duty  In  the  premises. 

The  defendant  was  entitled  to  the  general 
affirmative  charge;  the  duty  alleged  in  the 
complaint  being  in  no  degree  supported  by 
the  evidencSi 
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The  judgment  Is  reversed  and  the  cause  Is 
remanded. 
Beversed  and  remanded. 

ANDERSON,    0.  J.,    and    SOMEBVIIiLB 
and  THOHAS,  33.,  concur. 


(20S  Ala.  305) 

QOODMAN  V.  CARROLL  at  al.    (4  DIv.  896.) 
(Sapreme  Court  of  Alabama.    Feb.  10,  1921.) 

1.  Cofflmon  law  «=39— Equity  principles  are 
part  of  oommon  law  unless  changed  or  un- 
suitable. 

The  principles  of  eqnlty,  nnless  changed  by 
statute  or  rinsuited  to  our  institntioiu,  are  a 
part  of  the  common  law  under  Code  1907,  |  12, 
providing  that  the  common  law,  so  far  as  not 
inconsistent  with  the  Constitution,  laws,  and  in- 
stitutions of  the  state,  shall  be  a  role  (tf  deci- 
sion and  continue  in  force  except  as  altered  or 
repealed  by  the  Legislature. 

2.  Statutes  •=>2I2— Unexpresssd  alteration  of 
laws  or  diaaga  of  fundamental  principles  not 
presumed. 

The  presumption  is  that  the  Lei^datare 
does  not  intend  to  make  any  alteration  in  the 
law  beyond  what  it  explicitly  declares  either  ex- 
pressly or  by  unmistakable  implication,  and  that 
it  does  not  intend  to  overthrow  fundamentsl 
principles,  infringe  rights,  or  depart  from  a 
general  system  of  law  without  expressing  its 
intention  with  irresistible  deamess. 

3.  Boundarlss  4=>2&— Statuta  does  not  givs  eq- 
uity Jurisdiction  unless  there  Is  some  special 
■round. 

Code  1907,  i  8052,  subd.  6,  providing  that 
courts  of  chancery  have  power  and  jurisdiction 
to  establish  and  define  uncertain  or  disputed 
boundary  lines,  does  not  change  the  former 
rule  that,  in  order  to  justify  interposition  by  a 
court  of  equity,  there  must,  in  addition  to  a 
dispute  as  to  the  boundary,  be  some  special 
ground  of  eqnitaUe  interposition. 

4.  Constitutional  law  «=>48— Statute  construed 
so  as  to  avoid  conflict  with  constitution. 

Where  the  language  of  a  statute  is  not 
condusive  to  the  contrary,  it  is  the  judicial  du- 
ty to  so  construe  it  as  not  to  conflict  with  Const, 
1001,  i  11,  protecting  and  preserving  the  right 
of  trial  by  jury. 

5.  Boundaries  <s=>32— Allegations  of  bill  as  to 
survey  by  agreement  held  not  to  assert  aa 
eatoppel. 

A  bill  to  establish  and  define  a  disputed 
bonndaiy  alleging  a  survey  by  agreement  of  the 
parties,  but  not  alleging  that  either  party  ac- 
quiesced in  or  acted  on  the  survey  as  a  correct 
ascertainment  of  the  line,  but,  on  the  contrary, 
alleging  that  defendant  repudiated  the  result, 
did  not  assert  an  estoppel. 

6.  Boundaries  «s>54(5)— Purvey  not  mads  by 
official  surveyor  not  presumptive  evidence. 

Code  1907,  {  6023,  providing  that  a  survey 
by  the  county  surveyor  is  presumptive  evidence 


of  the  facts  stated  if  tbe  opposite  party  hsd 
notice  that  such  survey  was  to  be  made,  is  not 
applicable  to  a  survey  not  made  by  an  officisi 
surveyor. 

Appeal  from  Circuit  Court,  Coffee  County ; 
A.  B.  Foster,  Judge; 

Bill  by  F.  £?.  Carroll  and  others  against 
Mattie  Qoodman  to  fix  and  locate  a  disputed 
boimdary  line.  From  a  decree  ovwrullng  de- 
murrers to  the  bill,  respondent  appeals.  Be- 
versed and  remanded. 

The  bill  alleges  the  ownership  by  CanoU 
of  200  acres  of  land,  the  ownership  by 
Gro(»nB,  and  that  the  respondent,  Goodman, 
owns  certain  lands  contiguous  to  the  lands  of 
the  complainants,  and  that  the  true  bound- 
ary line  running  between  certain  described 
40*8  of  Carroll  and  of  Mattie  Goodman,  ex- 
tending north  and  south  between  the  lands 
of  Carroll  and  the  lands  of  Goodman,  Is  in 
dispute;  Carroll  contending  that  the  true 
line  la  to  the  east  of  the  line  claimed  by 
Mattie  Goodman,  and  that  the  line  running 
east  and  west  between  certain  other  ID'S  own- 
ed respectively  by  Mattie  Goodman  and  F. 
E.  Carroll  Is  also  in  dispute.  The  same  al- 
legati(xi  Is  made  as  to  the  line  betwem  the 
lands  of  Grooms  and  Goodman.  It  Is  further 
alleged  that  Mattie  Goodman  claims  that  she 
is  entitled  to  full  40*8  in  section  25,  township 
4,  range  20,  when  in  fact  the  40's  owned  by 
Mattie  Goodman  are  fractional  40*8,  each 
subdivision  containing  less  than  40  acres. 

The  other  avermoits  of  bill  are  sufiSdently 
shown  in  the  opiniML 

W.  W.  Sanders,  of  mtw,  for  appellant 
J.  A.  Camley,  of  Elba,  for  appellees. 

McCLBIiLAN,  3.  Subdivision  6  of  Code 
1807,  t  3052,  reads: 

"The  powers  and  jurisdiction  of  courts  of 
chancery  extend —  •  •  •  6.  To  establish  and 
define  uncertain  or  disputed  boundary  lines." 

This  subdivision  is  new  to  the  Code  of  1907. 
At  the  time  this  Code  was  adopted  It  had 
been  pronounced,  upon  abundant  authority. 
In  Ashurst  v.  McKenzie,  92  Ala.  484,  4S7,  9 
South.  262,  and  reiterated  In  Gulce  v.  Barr, 
130  Ala.  570,  30  South.  503,  that  the  jurisdic- 
tion of  chancery  "to  establish  disputed  bound- 
aries is  [was]  ancient  and  well  defined,"  that 
this  Jurisdiction  did  "not  arise  upon  any 
mere  dispute  as  to  the  location  of  the  bound- 
ary between  adjacent  parcels  of  land,  or  even 
upon  a  mere  dispute  as  to  such  location  of  a 
confused  or  obliterated  line,"  and  that  in 
order  to  justify  interposition  by  a  court  of 
equity  "there  must  in  addition  to  all  this  be 
some  special  ground  of  equitable  interposi- 
tion" (Italics  supplied),  illustrating  some  of 
the  special  grounds  that  would  serve  the  pur- 
pose of  Invoking  this  ancient  and  welMeflned 
jurisdiction  to  establish  boundaries. 
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[1]  Such  was  the  deflnltloa  of  this  phase 
of  equity's  powers  wh«i  subdivision  6  of  sec- 
tlon  30(ffi  of  the  Code  of  1907  was  Incorporat- 
ed In  the  body  of  our  statutory  laws;  the 
Legislature  phrasing  the  subdivision  In  prac- 
tically the  exact  terms  In  which  this  ancient 
Jurisdiction  of  equl^  had  been  expressed  or 
defined.  The  principles  of  equity  were  and 
are,  unless  changed  by  statute  or  unsnlted 
to  our  Institutions,  a  part  of  the  common  law. 
Pennock's  Bstate,  20  Pa.  268,  59  Am.  Dec. 
718:    12  0.  J.  pp.  188,  188—192,  Inclusive. 

Code  1907,  i  12 — Its  provisions  becoming 
for  the  first  time  a  part  of  our  statutory 
system  colnddentally  with  the  adoption  of 
the  provisions  of  subdivision  5  of  section 
8062— provides : 

"The  common  law  of  England,  so  far  as  it  is 
not  inconsistent  with  the  Constitation,  laws, 
and  institutions  of  this  state,  shall,  together 
with  sndt  institutions  and  laws,  be  the  rule  of 
decisions,  and  shall  continue  in  force,  except  as 
from  time  to  time  it  may  be  altered  or  re- 
pealed by  the  Legislature." 

[1]  Among  the  accepted  rules  of  statutory 
constmctlMi,  here  as  well  as  generally  else- 
where, are  these : 

The  presumption  is  that  "the  Legislature  does 
not  intend  to  make  any  alteration  in  the  law 
beyond  what  it  explicitly  declares,  either  in  ex- 
press terms  or  by  unmistakable  in4>licatlon; 
*  *  *  that  it  Is  in  the  last  degree  improb- 
able that  the  Legislature  would  overthrow 
fundamental  prindides,  infringe  rights,  or  de- 
part from  the  general  system  of  law  without 
expressing  its  intention  with  irresistible  clear- 
ness. •  *  • "  Cloverdale  Homes  v.  Town 
of  aoverdale,  182  Ala.  419,  431,  62  South.  712, 
716  (47  L.  R.  A.  [N.  S.]  607,  quoting  Endlich, 
i  US:  86  Cyc.  p.  U45). 

Statute  which  only  afBrms  the  common 
law  is  to  be  accorded  the  meaning  and  effect 
given  the  like  rule  by  the  common  law. 
Baker  v.  Baker,  18  Cal.  87,  05,  Field,  J., 
writing ;  Cumberland  Tel.  Co.  v.  Kelly,  87  O. 
C.  A.  268,  160  Ted.  816,  16  Ann.  Caa.  1210, 
Lurton,  X,  writing. 

[3]  It  appears  from  the  simple  terms  la 
which  subdivision  6  of  section  3052  defines 
the  jurisdiction  there  contemplated — a  Juris- 
diction ancient  and  well  understood  when 
the  statute  was  adopted — the  Legislature  did 
not  express  or  otherwise  indicate  any  intent 
to  modify,  contract,  or  expand  the  measure 
of  the  ancient  Jurisdiction  under  treatment 
in  the  subdivision,  unless  that  intent  Is  to  be 
implied  from  the  fact  that  the  Legislature 
did  not  include  the  ancient  definitive  limita- 
tions thereon  that  are  stated  in  Ashurst  v. 
McKenzle,  92  Ala.  484,  487,  9  South.  262,  and 
in  the  authorities  therein  cited.  The  deserv* 
ed  application  to  the  statute  of  the  rules  of 
c(Histructlaa  of  statutes  above  alluded  to  i>re- 
dudes  any  other  conclusion  than  that  the 
mbdivlslon  (6)  was  only  intended  to  affirm, 
la  tliat  positive  form,  the  ancient  jurisdic- 
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tloo  of  courts  of  equity  as  that  Jurisdiction 
had  been  defined  In  this  court  In  Ashurst 
T.  McKenzle,  supra,  and  elsewhere  generally. 

[4]  Since  it  is  ever  presumed  that  the  Leg- 
islature does  not  intend  to  cast  an  enactment 
into  conflict  with  fundamental  principles, 
particularly  those  established  in  the  para- 
mount form  of  constitutional  guaranties, 
mandates,  or  prohibitions,  the  constitutional 
protection  and  preservation  of  the  right  of 
trial  by  Jury  (Const.  1001,  |  11)  requires  a 
construction— entirely  permissible  without 
deflecting  from  or  ignoring  the  effect  of  the 
terms  in  which  the  subdivision  is  written — 
that  will  avoid  rendering  the  subdivlaloa 
violative  of  the  dted  section  of  the  organic 
law;  and  this  is  the  Judicial  duty  where  the 
language  employed  does  not  conclude  to  the 
contrary. 

In  Norrto'  Appeal,  64  Pa.  275,  280,  281, 
Sharswood,  J.,  writing,  the  court  construed 
a  statute  quite  similar,  though  containing 
much  stronger  terms,  to  subdivlslwi  6  of  sec- 
tion 3052  of  our  Code,  and  concluded  that  the 
statute  was  but  a  reaffirmation  of  the  ancient 
Jurisdiction  of  the  courts  of  equity,  and  con- 
firmed this  conclusion,  with  appropriate  ref- 
erence to  the  Judicial  duty  to  construe  incon- 
clusive statutes  to  avoid  conflict  with  the 
Constitution,  by  recourse  to  the  fact  that,  if 
the  statute  should  be  interpreted  as  confer- 
ring a  wider  Jurisdiction  In  matters  of  disput- 
ed boundaries,  it  would  violate  the  Constitu- 
tion's guaranty  of  the  Inviolability  of  the 
right  of  trial  by  Jury.  The  Oreg«m  court  in 
King  V.  Brigham,  23  Or.  262,  31  Pac  601,  18 
L.  B.  A.  361,  attained  and  gave  effect  to  a 
like  conclusion  on  a  similar  question.  The 
reasoning  of  these  decisions,  with  others  in 
their  line,  present  considerations  of  indubit- 
able force  and  soundness.  As  appears  from 
the  opinions  in  Blllups  v.  Gilbert,  195  Ala. 
518,  520,  521,  70  South.  145,  as  well  as  in 
Ohappelear  v.  McWhorter,  85  South.  386,  this 
question  was  not  decided,  being  expressly 
pretermitted  in  the  former  and  not  raised  by 
demurrer  in  the  latter,  as  was  pointed  out  In 
the  response  to  rehearing  on  page  387  of  85 
South. 

The  bill  to  which  the  demurrer  was  over- 
ruled avers  disputes  or  uncertainties  as  to 
boundaries  between  three  distinct  propri- 
etors, along  with  this  allegation: 

"They  aver  that  during  the  month  of  Feb- 
ruary, 1920,  it  was  agreed  between  complain- 
ant and  the  said  Mattie  Goodman,  or  her  agent, 
H.  A.  Goodman,  that  they  would  employ  a  sur- 
veyor and  establish  the  true  lines  between  the 
said  lands  of  Mattie  Goodman  and  these  of 
complainants  adjoining,  and  that  a  surveyor 
was  employed  jointly  by  said  adjoining  owners 
who  made  a  survey  and  established  the  true 
Unes,  and  that  complainants  were  willing  to 
abide  by  this  survey,  but  said  Mattie  Goodman 
objected  and  refused  to  abide  by  audi  lines  so 
established  and  now  contends  that  the  true  lines 
run  through  the  lands  of  complainants." 


Digitized  by 


Google 


870 


87  SOUTHERN  REPOBTBB 


(AlK. 


[J,  I]  Under  the  stated  proper  confltructlon 
of  subdivision  6,  the  blU  does  not  efficiently 
state  a  case  within  that  Jurisdiction.  In  the 
added  allegations  In  reference  to  the  survey 
It  Is  not  averred  that  either  party  either  ac- 
quiesced In  or  acted  upon  the  survey  as  a 
correct  ascertainment  of  the  line.  On  the 
contrary,  the  allegation  Is  that  the  respond- 
Mit  repudiated  the  result  of  the  survey. 
Hence  no  estoppel  Is  asserted.  The  survey 
Is  not  averred  to  have  been  made  by  an  oflS- 
dal  surveyor.  Hence  the  provisions  of 
Code,  {  6023,  are  not  applicable. 

It  Is  not  asserted  In  the  bill  that  the  ac- 
tion takm  through  the  joint  employment  of 
the  surveyor  or  his  work  or  its  result  were 
Intended  or  had  the  effect  of  a  conunon-law 
arbitration.  See  Shaw  v.  SUte,  125  Ala.  80, 
28  South  390;  Cooper  v.  Slaughter,  175  Ala. 
211,  57  South.  477.  Indeed,  the  bill's  theory 
and  prayer  for  relief  not  only  places  no  reli- 
ance upon  the  surveyor's  work,  but,  to  the 
contrary,  would  Invoke  the  court  to  ai^K>lnt 
commissioners  to  establish  the  true  line  by 
future  action. 

The  appeal  to  Turner  r.  IDe  Priest,  87 
South.  370,  relating  to  the  establishment  or 
confirmation  of  questioned  boundaries,  Is  thla 
day  decided.  That  appeal  presents  equitable 
considerations  not  shown  In  the  cause  at  bar. 

The  demurrer  to  the  bill  was  nroneously 
overruled. 

Reversed  and  remanded. 

ANDERSON,  0.  J.,  and  SOMERVIliLB 
and  THOMAS,  JX,  concur. 


(MC  Ala.  SU) 
TURNER  V.  DE  PRIEST.     (4  DIv.  897.) 

(Supreme  Court  of  Alabama.    Feb.  10,  1921.) 

I.  Boundarlee  ^=328— BIN  to  establish  bound- 
ary held  to  give  equity  Jurisdiction  on  theory 
of  aqoltable  estoppel. 
Under  Code  1907,  {  8082,  riving  courts  of 
chancery  jurisdiction  to  estaUish  and  define 
disputed  boundary  lines,  a  chancery  court  had 
jurisdiction  of  a  bill  alleging  that  one  of  two 
adjoining  owners  built  a  fence  more  than  30 
years  ago  on  the  line  which  the  owners  agreed 
was  the  dividing  line,  that  the  fence  was  treat- 
ed and  recognized  by  both  owners  as  the  divid- 
ing line  until  the  death  of  one  of  them,  and  was 
thereafter  so  treated  by  the  other  until  short- 
ly before  suit  was  brought,  when  he  built  a 
fence  on  another  line  and  took  forcible  posses- 
sion of  the  strip  thereby  indosed,  as  it  pre- 
sented an  equitaUe  estoppel. 

Z  Boundaries  «s»4S(3)— Afttr  aeqnlesoeaoe 
for  30  years  In  boundary  fixed  by  agreement 
and  death  of  one  party  other  oannot  deny  line. 

Where  adjoining  owners  agreed  on  a  divid- 
ing line  and  acquiesced  therein  and  hdd  pos- 
session pursuant  thereto  for  30  years  or  more, 
one  of  the  owners  after  the  death  of  the  oth- 


er could  not  assert  or  maintain  in  a  court  of 
equity  that  such  agreement  and  acqniescense 
had  not  established  the  bounduy  line. 

Appeal  from  Circuit  Court,  Crenshaw 
County;  A.  E^  Gamble^  Judge. 

BlU  by  J.  V.  G.  De  Priest  against  John  W. 
Turner  to  establish  a  disputed  boundary  Itoe. 
From  a  decree  overruling  demurrers  to  the 
bill,  respondent  aK>eals.    Affirmed. 

Frank  B.  Brickeo,  of  Luveme,  tor  appel- 
lant 

Lane  &  Lane  and  Powell  &  Hamilton,  all 
of  Greenville,  for  appellee. 

THOMAS,  J.  The  bill  to  establish  an  nn^ 
certain  or  disputed  boundary  line  between 
the  lands  of  coterminous  owners  was  died 
under  the  statute. 

The  statutory  provlatona  are:  "The  pow- 
ers and  jurisdiction  of  courts  of  diancery 
extend"  to  the  first  four  causes  long  embrac- 
ed in  the  statute,  and  to  the  new  provisions 
of  subdivision  5,  "To  establish  and  define 
uncertain  or  disputed  boundary  lines,"  this 
latter  subdivision  being  inserted  by  the  Code 
commissioner.    Code  1907,  {  3052. 

The  powers  and  jurisdiction  of  diancery 
courts  were  extended  by  statute  (long  pre- 
vailing to  this  state)  to  dvil  causes  to 
which  a  plain  and  adequate  remedy  at  law 
is  not  provided;  to  granting  relief  in  cases 
founded  (»  a  gambltog  consideration ;  to  sub- 
jecting an  equitable  title  or  claim  to  real  es- 
tate to  the  payment  of  debts;  and  "to  sudi 
other  cases  as  may  be  provided  by  law." 
Code  1896,  §S  638  (720)  (616)  (698)  (602).  This 
court  had  held  that  the  jutisdictlon  of  courts 
of  equity  extended  to  the  establishment  of 
disputed  boundaries,  and  that  the  jurisdic- 
tion is  ancient  and  well-defined,  but  did  not 
extend  to  every  case  of  disputed  boundary,  or 
every  case  where  the  boundary  has  become 
confused  or  obliterated,  unless  some  special 
ground  of  equitable  toterposltion  is  shown, 
predicated  on  the  fraud  or  neglect  of  duty 
of  the  defendant,  whereby  the  confusion  or 
obliteration  has  resulted.  Ashiurst  v.  Mo- 
Eenzie,  92  Ala.  4S4,  487,  0  South.  262 ;  Wads- 
worth  T.  Goree,  96  Ala.  227,  10  South.  848; 
Guice  T.  Barr,  130  Ala.  570,  80  South.  663; 
Hays  V.  Bouchelle,  147  Ala.  212,  41  South. 
518,  119  Am.  St.  Rep.  64 ;  Gulf  Red  Cedar  Co. 
T.  Crenshaw,  148  Ala.  343,  361,  42  South.  664. 

When  the  section  concemtog  the  jurisdic- 
tion and  powors  of  chancery  courts  was  re- 
written for  the  Code  of  1907,  the  new  pro- 
vision to  establish  and  define  uncertato  or 
disputed  boundary  Unes  was  tocorporated. 
In  BiUups  V.  Gilbert,  195  Ala.  518,  70  South. 
145,  the  parties  to  a  suit  to  "define  boundary" 
had  entered  toto  a  consent  decree  fixtog  the 
boundary  and  providing  for  commissioners  to 
lay  it  out,  but  this  decree  made  no  provision 
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for  a  report  by  the  oommlsslonera  at  tbe 
data  or  evidence  upon  which  they  acted. 
Held  that  such  report  as  to  the  true  line 
could  not  be  revised  by  this  court  In  the  ab- 
sence of  evidence  of  fraud.  It  was  there 
Insisted  for  appellant  that  the  chancery  coart 
vraa  vrlthout  rightful  power,  under  the  defini- 
tion of  its  Jurlsdlctimi  in  Code,  {  30S2,  to  try 
and  determine  title  to  land  adverse  to  the  de- 
dsions  under  the  former  statute,  saying: 

'^nder  the  accepted  practice  in  equity  to 
accord  full  dedsion  in  a  cause  where  Jurisdic- 
tion for  a  related  purpose  exists  or  has  been 
acquired;  for  there  is  no  want  at  power  in  a 
court  of  equity  to  determine  titles  to  lands.' 
•  •  •  Whatever  may  be  the  proper  inter- 
pretation and  effect  of  the  addition  «t  subdivi- 
sion 0  to  Code,  I  8052,  when  considered  in  the 
Ught  of  tbe  two  conations  the  provision  of  that 
sabdivision  was  doubtless  intended  to  meet  or 
to  affect,  the  consent  decree  •  •  •  did  not 
comprehend  the  trial  or  determination  of  any 
controverted  question  of  title  to  the  lands,  the 
boundary  of  which,  on  one  side,  was  involved." 

Thus  the  question  now  presented  for  deci- 
sion was  unnecessary  to  a  decision  In  Bill- 
upa  ▼.  Gilbert,  supra.  Again  the  statute  was 
adverted  to  in  Chappelear  v.  McWhorter,  85 
South.  386,  where  on  rehearing  It  is  said: 

"The  tliird  paragraph  of  the  bill  avers  ex- 
plicitly that  there  is  a  dispute  as  to  the  bound- 
ary line  between  the  adjacent  lands  owned  by 
the  parties.  There  is  no  ground  of  demurrer 
testing  the  sufSciency'  of  this  averment,  under 
Code,  f  3062,  subd.  5.  No  question  of  the  tiUe 
to  land  is  projected  by  any  averment  in  the  bill 
or  any  implication  therefrom." 

[1]  The  bill  in  tbe  Instant  case  was  drawn 
after  a  consideration  of  the  decisions  touch- 
ing the  question  of  tbe  disputed  boundary 
line.  It  avers  tbe  source  from  wliich  com- 
plainant derived  her  title  as  early  as  1873; 
that  her  predecessor  (George  D.  De  Priest) 
went  Into  possession  of  the  lands  of  com- 
plainant and  so  continued  until  the  time  of 
Ills  death,  at  wlilch  time  complainant  ac- 
quired tlUe  to  the  land  and  has  ever  since 
been  in  possession  of  tbe  same  as  the  owner 
thereof.  It  is  further  averred  that  appel- 
lant, John  W.  Turner,  for  a  long  period  has 
been  the  owner  In  fee  simple  of  the  80 
acres  of  land  lying  immediately  east  of  com- 
plainant's land ;  that  more  than  30  years  ago, 
by  and  with  the  consent  of  tbe  complainant's 
immediate  predecessor  In  title,  the  said  Jolm 
W.  Turner  built  a  fence  on  a  line  which  said 
coterminous  landowners  agreed  was  the  di- 
viding line  between  their  respective  tracts  of 
land ;  that  after  said  fence  was  built  it  was 
treated,  knorwn,  and  reoc^;nized  by  tbe  re- 
flective coterminous  landowners,  one  of 
wbom  was  appellant,  as  constituting  the  di- 
viding line  between  their  said  lands,  and 
tbat  "it  was  so  treated,  recognized,  and  con- 
sented to  by  them  continuously  up  until  the 
time  of  tbe  death  of  tbe  said  George  D.  De 
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Priest";  that  She  (oHnplalnant)  further  shows 
that  "after  the  death  of  tbe  said  George 
D.  De  Priest  said  fence  and  the  line  upon 
which  the  same  was  built  [was  so  treated  as 
the  dividing  line  between  said  coterminous 
owners],  said  line  being  the  same  as  when 
tile  fence  was  originally  built,  con  tinned  to 
be  recognized  and  consented  to  as  the  agreed 
line  between  the  said  two  80  acres  [tracts] 
of  land  by  the  said  John  W.  1\uiier  and  com- 
plainant until  about  five  or  six  months  ago." 
It  is  further  averred  that  after  said  fence 
was  built  in  maimer  alleged  a  ditch  was  also 
dug  along  the  line  where  said  fence  was 
erected  and  along  where  said  ditch  was  dug 
as  the  true  division  line  between  tbe  two 
80  acres  of  land  above  described.  It  is  fur- 
ther averred  that,  although  the  true  dividing 
and  boundary  line  between  the  lands  of  said 
parties  is  as  stated,  "the  said  John  W.  Tur- 
ner has  recently  [within  the  past  five  or  sts 
months]  erected  a  fence  along  the  entire  80 
acres  of  lahd  owned  by  complainant  [and  de- 
scribed in  the  bill]  west  of  the  line  between 
the  two  ISO's  upon  which  the  fence  was 
erected  more  tlian  80  years  ago" ;  that  the 
strip  of  land  between  the  line  upon  which 
the  old  fence  was  erected  and  the  line  on 
which  the  new  fence  lias  been  erected  ex- 
tends west  from  the  old  fence  line  39  to  40 
yards  to  vrhere  the  new  fence  is  erected,  and 
north  and  south  one-half  mile,  more  or  less; 
that  against  the  protests  and  over  the  ob- 
jections of  complainant  the  said  Turner  has 
taken  forcible  possession  of  said  strip  of  land 
and  now  claims  he  is  owner  of  the  same,  and 
that  tbe  true  boundary  line  between  the  re- 
spective tracts  of  land  is  where  the  new 
fence  has  been  erected,  and  he  disputes  and 
denies  that  the  line  upon  which  the  old 
fence  was  erected  by  said  Turner  and  re- 
spondent's immediate  predecessor  in  title 
was  the  true  boundary  line  between  said 
tracts  of  land.  It  is  further  averred  that  the 
boundary  line  claimed  by  the  said  Turner  at 
the  time  .of  filing  the  bill  is  not  the  true 
boundary  line  between  the  lands  of  respec- 
tive parties,  and  tliat  by  reason  of  the  facts 
alleged  the  true  boundary  Uae  between  said 
lands  "is  where  the  old  fence  was  erected 
more  than  30  years  ago."  It  is  further 
charged  in  the  bill  that,  by  reason  of  ac- 
quiescoice  in  the  boundary  line  where  the 
old  fence  was  erected  and  by  it  liaving  been 
understood  and  treated  by  tbe  parties  as 
the  true  boundary  line  between  their  lands 
for  a  period  of  more  than  30  years,  the  said 
John  W.  IMmer  "Is  estopped  from  claiming 
or  asserting  that  it  is  not  the  true  boundary 
line,  and  that  complainant  is  entitled  to  have 
said  line  where  said  fence  was  erected  estab- 
lished as  the  true  boondary  and  dividing  line 
between  her  lands  and  those  of  the  said  John 
W.  Turner,"  and  that  said  rewondent  at 
various  times  had  tresiMissed  upcm  her  land* 
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In  question  along  the  disputed  area,  "cut 
down  and  removed  therefrom  several  trees 
and  saplings,  and  otherwise  damaged  said 
lands,  and  la  still  forcibly  holding  possession 
of  the  same." 

The  prayer  of  the  bill  is  that  on  final  hear- 
ing the  true  boundary  line  of  the  land  owned 
by  respondent  and  complainant  may  be  estab- 
lished by  decree;  that  a  reference  be  held 
for  the  purpose  of  ascertaining  the  value  of 
the  damages  and  Injuries  done  to  the  strip 
of  land  mentioned  and  described  in  the  bill 
as  belonging  to  complainant;  and  further 
and  general  relief  as  may  be  warranted  by 
the  facts. 

Respondent  diallengea  the  sufficiency  of 
the  bill  by  grounds  of  demurrer:  That  "there 
is  no  equity  In  the  bill";  that  a  "plain  and 
adequate  remedy  at  law"  is  open  to  com- 
plainant; and  that  on  the  facts  averred 
"there  is  in  law  no  dispute  as  to  the  true 
boundary  line"  of  the  parties.  The  cause 
being  submitted  on  demurrers  to  the  bill,  it 
was  decreed  that  the  averments  of  the  bill 
show  that  for  more  than  80  years  a  bound- 
ary line  has  been  agreed  upon  by  the  coter- 
minous landowners  as  being  their  true  divid- 
ing line  (Brown  v.  Cockerell,  33  Ala.  44; 
Walker  v.  Wyman,  157  Ala.  482,  47  South. 
1011;  Davia  v.  Grant,  173  Ala.  4,  55  South. 
210),  and  that  the  facts  averred  showed  a 
dispute  as  to  the  boundary  line  of  which  a 
court  of  equity  had  Jurisdiction,  and  the 
demurrers  were  overruled;  wherefore  re- 
spondent appeals. 

[2]  We  have  recently  announced  that  Inser- 
tion of  subdivision  6  in  Code  of  1007,  i  3052, 
was  but  declaratory  of  the  common  law. 
Goodman  v.  Carroll  et  al.,  87  South.  368. 
However,  the  averments  of  the  instant  bin 
are  suflBdent  to  present  an  equitable  estop- 
pel— the  agreement  of  the  parties  fixing  the 
boundary  line  In  question  and  the  effect  of 
their  acquiescence  and  possession  for  30 
years  or  more,  the  erecting  and  maintaining 
on  such  established  or  agreed  boundary  line 
the  said  "fence  row"  and  ditch,  and  the 
death  of  one  of  the  parties  botmd  by  agree- 
ment and  acquiescence  before  the  bill  was 
filed.  After  the  death  of  plaintiff's  Immedi- 
ate predecessor  in  title,  the  party  agreeing 
with  Turner  on  the  dividing  line,  said  Tur- 
ner (respondent)  may  not  assert  and  main- 
tain in  a  court  of  equity  that  said  agreement 
and  acquiescence  thereunder  had  not  estab- 
lished the  boundary  line  where  possession 
had  been  held  pursuant  thereto  by  such  co- 
terminous owners  for  such  long  time.  9 
Corp.  Juris.  236  et  seq. ;  Ivy  v.  Hood,  202 
Ala.  121,  123,  79  South.  587;  Knowles  E>ry 
Goods  Co.  V.  Gunter,  85  South.  735 ;  Pittman 
V.  Pittman,  124  Ala.  306,  27  South.  242; 
Brown  V.  Bowerman,  134  Mich.  605,  97  N. 
W.  352;  Oleveland-Cilffa  Iron  Co.  v.  Gauth- 


ler,  143  Mich.  296,  106  17.  W.  862;  Hayes 
V.  Livingston,  34  Mich.  884,  22  Am.  Rep.  533 ; 
Taylor  v.  Beising,  13  Idaho,  226,  89  Pac.  943; 
Farr  Dev.  Co.  v.  Thomas,  41  Utah,  1,  122 
Pac.  906;  Koontz  v.  Mylius,  77  W.  Va.  499, 
87  S.  B.  851 ;  Hill  v.  Collier  (Tex.  av.  App.) 
135  S.  W.  1064;  Hunter  v.  Malone,  49  Tex. 
Civ.  App.  116,  108  S.  W.  709. 

The  decree  of  the  circuit  court  in  equity  is 
affirmed. 

ANDERSON,  O.  J.,  and  McCLELIiAN  and 
SOMEBVILLE,  JJ.,  concur. 


(206  Ala.  23}) 

W.  T.  RAWLEiGH  CO.  v.  TIMMERMAN 
•t  al.     (5  Div.  776.) 

(Supreme  Court  of  Alabama.    Dec  16,  1920. 
Rehearing  Denied  Jan.  20,  1921.) 

1.  Attorney  and  client  €=»  1 82(4)— Champerty 
and  malntenanoe  i@=»S  (6)— Statute  does  not 
Impress  lien  on  real  estate  recovered. 

Code  1907,  {  3011,  does  not  impress  an  at- 
torney's lien  on  real  estate  recovered  or  made 
the  subject  of  Utigatlon,  but  does  not  forbid 
a  contract  with  or  payment  to  their  attorneys 
of  a  reasonable  sum  for  professional  services 
rendered  by  such  attorneys  in  the  recovery  of 
the  land,  or  the  perfection  of  title,  and  Ihey 
may  do  this  by  conveyance  or  contract  for  lien 
on  the  land  recovered,  uidess  forbidden  by  some 
other  statute. 

2.  Fraudulent  oonveyancee  9=>  1 27— Attorney 
held  to  have  Men  on  land  conveyed  to  him. 

Where  attorney  brought  suit  for  the  recov- 
ery or  perfection  of  title  to  land  under  an  ex- 
press contract  with  the  client  that  the  client 
would  execute  a  deed  to  a  certain  parcel  of 
the  land  as  compensation  for  professional  serv- 
ices, the  attorney  had  a  lien  on  such  parcel  of 
land,  and  a  full  compliance  with  the  contract 
by  conveyance  of  the  land  at  its  real  value  to 
the  attorney  was  not  a  general  assignment  of 
the  property  within  the  purview  of  Code  1907. 
§  4296,  and  the  rights  of  the  attorneys^  were 
prior  to  a  judgment  obtained  against  the*  client 
between  the  time  of  the  making  of  the  contract 
and  the  conveyance  of  the  land. 

Appeal  from  Circuit  Court,  Elmore  Coun- 
ty;  B.  K.  McMorris,  Judge. 

Bill  by  the  W.  T.  Rawleigh  Company,  a 
corporaticm,  against  Frank  W.  Lull  and  C.  E. 
O.  Timmerman,  to  enforce  Judgment  lien 
against  the  grantor  of  respondents  and  to 
settle  the  equities  of  the  party  by  cancella- 
tion of  the  conveyance  from  the  Judgment 
debtor  to  the  respondent  and  for  general  re- 
lief. From  a  decree  denying  the  relief  and 
dismissing  the  bill,  complainant  appeals.  Af- 
firmed. 

Lawrence  F.  Gerald,  of  Clanton,  and  F.  B. 
Collier,  of  Yreka,  Gal.,  for  appellant. 

O.  E.  O.  Timmerman,  of  Prattvllle,  for  ap- 
pellees. 


£=3For  other  cases  see  same  topic  and  KET-NUUBBR  In  all  Key-Nombered  DlsssU  and  ladezas 
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THOMAS,  J.  Oomplolnant  obtained  a 
judgment  against  S.  M.  Peav«>y  lo  the  tir- 
cnit  court  mi  July  17,  1916,  which  was  re- 
corded in  the  office  of  the  judge  of  probate 
on  October  5,  1916. 

On  September  27,  1916,  S.  M.  Peavey  and 
wife,  Joint  owners,  conveyed  by  warranty 
deed  the  land  embraced  in  the  bill  to  their 
attorneys,  C.  B.  O.  Timmerman  and  Frank 
W.  Lull,  in  payment  of  services  rendered  by 
them  in  a  suit  for  the  recovery  or  perfection 
of  title  to  the  land  conveyed,  and  the  160 
acres  of  other  land  occupied  by  Mrs.  Peavey 
and  her  children  as  a  homestead.  The  rea- 
sonable value  of  the  services  rendered  by 
said  attorneys,  through  a  prolonged  litigation 
(extending  from  1913  to  November,  1916),  es- 
tablishing the  Joint  Interest  of  Mr.  and  Mrs. 
Peavey  to  said  lands,  is  shown  by  the  evi- 
dence. The  respective  appeals  in  that  cause 
are  reported  in  Sewell  v.  Peavey,  187  Ala. 
322,  66  South.  803,  and  198  Ala.  701,  73  South. 
1002. 

[1]  The  priority  of  an  attorney's  lien  on  the 
suit.  Judgment,  or  proceeds  thereof  has  been 
declared  by  this  court  in  construction  of  Code, 
I  3011  (Gulf  States  Steel  Co.  v.  Justice,  87 
South.  211 ;  Denson  v.  Ala.  Fuel  &  Iron  Co., 
198  Ala.  383,  73  South.  525;  Harton  v.  Ama- 
son,  1K5  Ala.  594,  71  South.  180;  Higley  v. 
White,  102  Ala.  604,  15  South.  141).  and  that 
such  lien  may  not  be  impressed,  by  the  stat- 
ute, on  real  estate  recovered  or  made  the 
subject  of  the  Utigatiwi  (Hale  v.  Tyson,  202 
Ala.  107,  79  South.  499).  It  Is  apparent  that 
respondents  may  not  found  their  superior 
right  on  this  statute.  However,  there  Is 
nothing  in  the  statute,  relative  to  attorney's 
lien  and  its  construction  by  this  court,  that 
would  forbid  the  contract  with  or  payment 
by  the  Peaveys  to  their  attorneys  for  the 
amount  of  the  Just  and  reasonable  sum  due 
for  professional  services  rendered  by  such 
attorneys  in  the  recovery  of  the  lands  or  the 
perfectl(m  of  the  grantors'  title  thereto. 
They  may  do  this  by  conveyance  or  contract 
for  lien  on  the  land  recovered,  pro,vided  such 
contract  or  conveyance  was  not  forbiddoi  by 
another  statute,  to  which  we  will  advert  So 
much  of  the  bona  fides  or  Justice  of  the  claim 
or  lien  of  respondents  Lull  and  Timmerman' 
for  compensation  or  as  payment  for  their  rea- 
sonable attorney's  fees  for  professional  serv- 
ices rendered  the  Peaveys  in  preservation  to 
them  of  this  and  other  real  property  the  sub- 
ject of  the  instant  suit  by  a  creditor  of  S. 
M.  Peavey. 

The  agreement  of  counsel  In  Instant  suit, 
touching  complainant's  Judgment,  shows  that 
there  was  no  statutory  lien  in  favor  of  such 
creditor,  on  S.  M.  Feavey's  interest  in  the 
land,  when  the  deed  was  executed  and  deliv- 
ered by  the  Peaveys  conveying  to  Frank  W, 
Lull  and  0.  E.  O.  Timmerman,  bearing  date 
September  27,  1916,  duly  acknowledged  and 


recorded  on  the  same  day  in  ttte  office  of  tlie 
Judge  of  probate  of  the  county  embracing 
said  lands. 

[2]  We  may  then  inquire  whether  reqrand- 
ents  had  an  equity  (mortgage  claim  or  lien) 
on  the  land,  pending  Peavey's  litigation  with 
Sewell,  which  would  have  been  recognized  in 
a  court  of  chancery  before  the  conveyance, 
and  whether,  after  the  execution  of  the  deed, 
their  tittle  was  such  as  prevented  the  appli- 
cation of  the  provisions  of  Code,  §  4295,  on 
behalf  of  creditors  in  a  bill  seeking  reli^,  as 
prayed  thereunder.  Hard  v.  Amer.  Trust  & 
Sav.  Bank,  200  Ala.  264,  76  South.  30 ;  Burn- 
well  Coal  Co.  V.  Setzer,  203  Ala.  395, 83  South. 
139 ;  Baker  v.  Gate  Olty  Coffin  Co.,  203  Ala. 
6,  81  South.  674.  It  is  pertln^t  to  note  that 
in  the  answer  of  respondents  it  is  averred 
that  the  suit  by  the  Peaveys  against  Sewell 
was  brought  by  respondent,  said  att(»iiey, 
"under  an  express  contract  vrith  said  S.  M. 
Peavey  that  he  and  his  wife,  N.  E.  A.  Peav- 
ey," would  execute  a  deed  to  the  land  de- 
scribed In  the  bill  (south  half  of  fractional 
section  23,  township  20,  range  17)  as  com- 
pensation for  his  professional  serviceB  in 
said  suit;  that  the  suit  was  instituted  by 
tliat  attorney  pursuant  to  such  contract  of 
employment  against  N.  B.  Sewell  on  or  about 
December  8,  1913,  and  was  concluded  on  No- 
vember 7,  1916;  said  S.  M.  Peavey  and  wife 
bad  theretofore,  on  the  27th  day  of  Septem- 
ber, 1916,  executed  a  deed  to  the  land  In 
question,  in  said  secticm  23,  to  respondents 
in  full  compensation  for  services  in  and  alMut 
said  suit  between  Peavey  and  Sewell,  "wliich 
had  not  at  that  time  terminated,  and  •  *  • 
said  deed  was  made  in  keeping  with  and  to 
carry  out  an  agreement  entered  into  by  them 
with  respondent  Timmerman  prior  to  the 
commencement  of  said  suit  with  [against]  N. 
B.  Sewell,  and  about  the  8th  day  of  Decem- 
ber, 1913."  This  averment  was  sufficient  to 
show  the  equity  of  reqwndents,  acquired  and 
attaching  to  the  subject-matter  of  the  suit 
(between  the  Peaveys  and  SeweU,  under  the 
contract  that  procured  respondents'  profes- 
sional services,  necessary  and  resulting  In 
preserving  and  perfecting  the  title  to  the 
land  to  and  in  the  Peaveys)  before  and  to  the 
time  of  the  execution  of  the  conveyance;  This 
claim  or  lien  antedated  the  existence  of  the 
daim  of  complainants  (so  far  as  the  bill 
avers),  and  was  anterior  to  the  debt  or  claim 
of  any  other  creditor  of  S.  M.  Peavey  In 
whose  behalf  the  bill  is  filed. 

Such  being  the  effect,  In  equity,  of  respond- 
ents (Lull  &  Timmerman)  contract  right  in 
the  land  during  the  pendancy  of  the  former 
litigation  and  anterior  to  the  execution  and 
delivery  of  the  deed,  a  full  compliance  of  the 
contract  by  conveyance  of  the  property  at  its 
real  value  to  the  Peaveys'  attorneys  was  not 
a  general  assignment  of  S.  M.  Peavey's  prop- 
erty within  the  purview  of  section  4295  of 
the  dode.    That  section  is  as  follovra: 
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"Erery  general  ascifnment  made  by  a  debt- 
or, or  a  conveyance  by  a  debtor,  of  gnbetantial- 
ly  all  of  hit  property  subject  to  execution  in 
payment  of  a  prior  debt,  by  wUdi  a  prefer- 
ence or  priority  of  payment  is  given  to  one  or 
more  creditors,  over  the  remaining  creditors 
of  the  grantor,  shall  be  and  inure  to  the  benefit 
of  all  the  creditors  of  the  grantor  equally; 
but  this  section  shall  not  apply  to  or  em- 
brace mortgages  or  pledges  or  pawns  given  to 
secure  a  debt  contracted  eontemporaneously 
with  the  execution  of  the  mortgage  or  pledge 
or  pawn,  and  for  the  security  of  whidi  the 
mortgage  or  pledge  or  pawn  was  given.  A  gen- 
eral assignment  within  the  meaning  of  this  sec- 
tion shall  include,  in  addition  to  the  conveyanc- 
es now  defined  as  audi  by  law,  every  Judgment 
confessed,  attadiment  procured  by  a  debtor, 
or  other  disposition  of  property  by  which  a 
debtor  conveys  aO  or  substantially  all  of  his 
property  subject  to  execution,  in  payment  of,  or 
as  the  security  for  a  prior  debt,  or  charges  audi 
property  with  the  payment  of  such  debt" 

The  atatate  aUowa  a  debtor  to  mortgage, 
pledge,  or  pawn  all  of  his  property  to  secure 
a  debt  contracted  contemporaneously  with 
the  security.  Such  was  the  effect  of  the  coa- 
tract— of  the  equitable  daim,  mortgage,  or 
intereat  with  which  respondents  were  invest- 
ed by  the  contract,  in  the  first  instance;  and 
the  Investment  of  respondents  with  the  legal 
title  to  the  land  in  Question,  pursuant  to  con- 
tract at  Its  fair  or  reasonable  market  value, 
did  not  operate  as  a  fraud  on  credltora  or 
offmd  the  provisions  of  sectlcm  4296  of  the 
Code.  Perry  Ins.  &  Trust  Oo.  T.  Foster,  68 
Ala.  602,  29  Am.  Bep.  779 ;  Smith  v.  McCad- 
den  &  McBlwee,  138  Ala.  284,  36  South.  376; 
Elliott  V.  Kyle,  176  Ala.  376,  68  South.  309. 

On  the  g^ieral  subject  of  equitable  titles, 
in  3  Pom.  Eq.  Jur.  (14th  Ed.)  |8  1236,  1236^ 
the  doctrine  U  stated  to  apply  to  every  ex- 
press executory  agreement  in  writing,  where- 
by the  contracting  party  suffldmtly  Indicates 
an  intention  to  make  some  particular  prop- 
erty, real  or  personal,  or  fund,  identified  or 
described,  "a  security  for  a  debt  or  other  ob- 
ligation, or  whereby  the  party  promises  to 
convey  or  assign  or  transfer  the  property  as 
security,  creates  an  equitable  lien  upon  the 
property  so  indicated,  which  is  enforceable 
against  the  property  in  the  hands  not  only 
of  the  original  contractor,  but  of  his  heirs, 
administrators,  executors,  voluntary  assignees, 
and  purchasers  or  incumbrancers  with  no- 
tice" ;  that  the  doctrine  is  made  to  apply  to 
pr(^>erties  not  yet  in  being  at  the  time  the 
omitraet  la  made.  See,  also,  a  discnsslon  of 
equitable  Hens  and  mortgages  in  3  Story's 
Equity  Jurisprudence  (14th  E>d.)  { 1366.  Many 
authorities,  state  and  federal,  are  dted  in 
support  of  the  text,  of  whidi  are  Barnes  v. 
Alexander,  232  U.  a  117,  84  Sup.  Ot.  276,  58 
I*  Ed.  630,  where  an  agreement  to  pay,  for 
professional  services  to  be  rendered  by  attor- 
neys, one-third  of  the  contingent  fee  was  held 
to  create  a  lien  on  the  fond.    That  aoit  was 


for  an  account  of  property  received  in  settle- 
ment of  certain  mining  suits  and  for  recov- 
ery of  one-fourth  of  the  sum.  Mr.  Justice 
Holmes  aald: 

"The  obligation  of  Barnes  was  as  definitely 
limited  to  payment  out  of  the  fund  as  if  the 
limitation  had  been  stated  in  words,  and  there- 
fore creates  a  lien  upon  the  principle  not  only 
of  Wylie  ▼.  Coxe,  supra,  16  How.  416,  but  of 
Ingersoll  v.  Coram,  211  U.  S.  835,  365-368, 
wUch  dtes  it  and  later  cases.  See,  further, 
to  the  same  point.  Bum  v.  Oarvalho,  4  My.  & 
Cr.  680,  702,  708;  Rodick  t.  OandeU,  1  De  O., 
M.  &  G.  763,  777,  778;  Harwood  v.  La  Grange, 
137  N.  Y.  638,  640.  It  is  suggested  that  there 
is  an  American  doctrine  opposed  to  that  which 
is  established  in  England.  We  know  of  no  such 
opposition.  There  Is  or  ought  to  be  but  one 
rule;  that  aoggeated  by  plain  good  sense." 

As  applied  to  the  right  of  Lull  and  l^m- 
merman,  the  foregoing  is  dependent  on  the 
fact  that,  pursuant  to  the  executory  con- 
tract between  the  Peaveys  and  their  attor- 
neys conducting  their  suit  against  Sewell  for 
the  establishment  of  their  title  to  the  lands 
in  question,  an  equitable  daim  was  created 
before  the  conveyance  in  question.  The  evi- 
dence of  Mr.  Timmennan  was  to  this  effect — 
that  the  contract  had  been  given  expression 
in  letters  written  by  the  Peaveys  to  him,  and 
which  was  merged  in  the  deed  of  September 
27, 1916.  This  testimony  was  in  no  wise  con- 
tradicted by  complainant's  evidence,  and  was 
well  supported  by  the  testimony  of  Mr. 
Peavey. 

In  Woodruff  v.  Adair,  181  Ala.  630,  546,  82 
South.  616,  619,  our  court  said  of  the  for- 
mality necessary  to  constitute  an  equitable 
claim  or  mortgage  tliat — 

"  There  are  many  kinds  of  equitable  mort- 
gages as  there  are  variety  of  ways  in  which 
parties  may  contract  for  security  by  pledging 
some  interest  in  lands.  Whatever  the  form  ot 
the  contract  may  be,  if  it  is  intended  thereby  to 
create  a  security,  it  is  an  equitable  mortgage; 
that  is,  of  course,  if  it  is  not  a  legal  mortgage.' 
Hall  V.  M.  &  M.  R.  R.  Co.,  68  Ala.  10,  22. 
'If  the  transaction  resolve  itself  into  a  security, 
whatever  may  be  its  form,  it  is  in  equity  a 
mortgage  lien.' " 

Many  phases  of  the  Interesting  subject  of 
equitable  daims  or  mortgages  on  lands  tiave 
been  dealt  with  in  our  cases:  Donald  ft  Co. 
V.  Hewitt,  33  Ala.  534,  73  Am.  Dec.  431,  a 
mechanic's  Iten  on  a  steamboat  was  enforced 
as  equitable  mortgage,  and  this  case  was 
dted  with  approval  in  Stegall-Cheairs  P.  Co. 
y.  Bethune  Mule  Co.,  181  Ala.  260,  61  South. 
274;  Hall  v.  M.  ft  M.  R.  R.  Co.,  58  Ala.  10,- 
22,  a  vendor's  equitable  Ilea  was  enforced; 
Nelson  v.  KeUy,  91  Ala.  669,  8  South.  690, 
equitable  lien  enforced  in  favor  of  him  who 
advanced  purchase  money  under  contract  for 
lien;  Hughes  t.  McKenzie,  101  Ala.  416,  13 
South.  609 ;  Moaeley  v.  Moseley,  86  Ala.  289, 
5  South.  732,  for  the  balance  of  purdiaaft 
money;  Sims  t.  Oalneo,  64  Ala.  882;  Newlln 
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rity  for  debt ;  Conner  v.  BanJcs,  18  Ala.  42,  52 
Am.  Dec.  209,  bond  conditional  to  make  title 
on  payment  of  pnrchaae  money  In  equity, 
held  In  natnre  of  mortgage ;  Butts  ▼.  Brougb- 
ton,  72  Ala.  294 ;  Lowery  t.  Peterson,  75  Ala. 
109 ;  Bankhead  v.  Owen,  60  Ala.  457,  equita- 
ble lien  of  transfer  of  purchase-money  note 
dealt  with;  Smith  v.  HUea-Carver  Co.,  107 
Ala.  272,  18  South.  37,  where  lands  were  ex- 
changed, note  given  reciting  the  vendor's  lien 
on  one  of  the  tracts,  held  equitable  lien  on 
land ;  In  Putnam  t.  Summerlln,  168  Ala.  390, 
63  South.  101,  the  conveyance  recited  the  pur- 
chase price  had  not  beea  paid  and  a  Hen 
was  reserved;  Courtner  v.  Etheredge,  149 
Ala.  78,  43  South.  368,  Jackson  v.  Rutherford. 
73  Ala.  155,  and  Bank  of  Florala  v.  Smith,  11 
Ala.  App.  858,  66  South.  832,  mortgages  in- 
sufilcient  at  law,  held  sufficient  in  equity; 
Heard  v.  Heard,  181  Ala.  230,  61  South.  343, 
conditional  sales  contract  Indorsed,  ui4ield  as 
mortgage ;  Hays  t.  Hall,  4  Port.  374,  30  Am. 
Dec.  630,  specific  exeeutloo  of  contract  re- 
specting land  decree,  no  rights  of  third  par- 
ties intervening;  Oden  v.  Vaughn,  85  South. 
779 ;  Boyett  v.  Hahn,  197  Ala.  439,  73  South. 
79,  no  method  being  provided  by  contract  for 
enforcement  of  lien,  same  was  enforced  in 
equity. 

Such  analogies  would  support  the  equitable 
interest  of  Lull  and  Tlmmerman  during  the 
Peavey-Sewell  litigation  antedating  and  cul- 
minating in  their  absolute  conveyance  by 
P«avey  and  wife  of  the  lands  at  their  fair 
market  value  and  for  the  amount  of  their 
reasonable  professional  services  rendered. 
That  contract  and  its  execution  by  the  con- 
veyance was  within  the  letter  and  spirit  of 
the  statute,  providing  that  it  "shall  not  ap- 
ply to,  or  embrace  mortgages  or  pledges  or 
pawns,  given  to  secure  a  debt  contracted  con- 
temporaneously with  the  execution  of  the 
mortgage  or  pledge  or  pawn,  and  for  the  se- 
curity of  which  the  mortgage  or  pledge  or 
pawn  was  given,"  and  was  not  a  disposition 
of  property  by  which  a  debtor  conveyed  "sub- 
stantially all  of  his  property  subject  to  ex- 
ecution in  payment  of  a  prior  debt,"  by  which 
a  preference  or  priority  of  payment  is  given 
to  one  or  more  creditors,  over  the  remaining 
creditors  of  the  grantor,  and  that  Inured  to 
the  benefit  of  all  the  creditors  of  the  grantors 
equally. 

The  conduslon  of  fact  In  favor  of  respond- 
ents, as  the  reason  cm  which  the  decree  is 
rested,  dismissing  the  bill  and  taxing  com- 
plainants with  the  costs  of  the  suit,  is  sup- 
ported by  the  foregoing,  and  is  conclusive  of 
the  correctness  of  the  decree  of  the  circuit 
court  In  equity,  as  prayed  for  In  the  Instant 
bllL  We  may  add  that  we  have  examined 
the  evidence  and  are  of  the  opinion  that  Ite 
preponderance  supports   the  finding  of  fact 
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Pea7»y  had  separated  from  his 
wife  and  "gone  ofC  to  live  elsewhere  with  his 
son,  leaving  his  wife  in  possession  of  the 
place,"  the  homestead;  tluit  the  Peaveys 
were  oitltled  to  a  homestead,  consisting  of 
the  bouse  formerly  occupied  by  Peavey  and 
wife  and  occupied  by  Mrs.  Peayey  at  the 
time  of  the  conveyance,  and  a  sufficient 
amount  of  adjacent  land  to  bring  the  area 
and  value  within  statutory  requirements. 
However  this  may  be,  for  the  foregoing  con- 
trolling reasons  the  decree  of  the  circuit 
court,  in  equity,  is  affirmed. 
Affirmed. 

ANDERSON,  C.  J.,  and  McOLBLLAN  and 
SOMERYILLE^  J^,,  concur. 


JOHNSON  V.  CRAFT  at  al. 


(206  Ala.  386) 
(3  DIv.  SOI.) 


(Supreme   Court  of  Alabama.     Feb.  3,  1^1. 
Reliearing  Denied  Feb.  24,  1921.) 

1.  Constitutional  law  ^=>Va,  New,  vol.  4  Key- 
No.  Series— Constitution  Is  soprome  law,  sub- 
ject only  to  federal  Constitution. 

The  state  Constitution  is  the  supreme  law, 
subject  only  to  the  restraints  resulting  from  the 
Constitution  of  the  United  States. 

2.  Constitutional  law  «3»5— Mode*  at  amend- 
ment presorlbed  by  ConstttutlOR  an  exclu- 
sive. 

The  ConstitQtion  commits  to  no  body,  offi- 
cer, or  agent  any  authority  or  power  whatever 
to  change,  modify,  or  suspend  the  effect  or  op- 
eration of  its  mandates  or  proliibitions,  but  in 
sections  284-287  prescribes  the  exclusive  modes 
by  which  it  may  be  altered  or  amended,  or  its 
effect  and  operation  changed. 

3.  Constitutional  law  «S96— Provisions  rwpeot- 
ing  amendment  are  mandatory. 

The  provisions  of  Const.  1901,  H  284-287, 
providing  for  amendment,  are  mandatory,  and 
not  directory,  and  are  binding  on  the  people 
themselves,  and  conclude  every  department, 
body,  officer,  and  agency  under  the  authority 
of  the  Constitution. 

4.  Constitutional  law  $=»7— Power  of  Legisla- 
ture to  propose  amendments  must  be  exer- 
cised In  mode  prescribed. 

The  power  of  the  Legislature  under  Const. 
1901,  If  284-287,  to  propose  amendments.  Is 
a  particular  special. power  not  possessed  by  the 
Legislature,  otherwise  than  through  grant  by 
the  instrument  itself,  and  can  only  be  exer- 
cised in  the  mode  prescribed. 

5.  Constitutional  law  «=>7  —  In  proposing 
amendments,  Legislature  Is  not  exercising 
law-making  power. 

In  proposing  amendments  to  the  Con.stitn- 
tion  under  sections  284-287,  the  Legislature  is 


that  before  and  at  the  time  of  making  the  |  not  exercising  its  power  to  make  laws. 
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6.  Constltntlonl  law  «=97— Road  bond  amend- 
ment held  not  legally  adopted,  beoause  fixing 
of  date  for  election  left  to  the  Govenior. 

Under  Const.  1901,  i  284,  proTiding  that 
the  Legislature  proposing  amendments  shall  or- 
4er  an  election  to  be  held  at  the  general  elec- 
tion next  succeeding,  or  upon  another  day  ap- 
pointed by  the  Legislature,  not  less  than  three 
months  after  the  final  adjournment  of  the 
seesion,  the  power  to  appoint  a  date  for  the 
election  cannot  be  delegated  to  the  Governor, 
and  as  Acts  1919,  p.  787,  proposing  an  amend- 
ment to  be  known  an  article  20,  and  providing 
tor  the  issuance  of  bonds  for  the  construction 
of  state  highways,  etc.,  did  not  fix  a  date  for 
the  election,  but  provided  that  the  Governor 
should  call  an  election  after  90  days  from  jEinel 
adjournment,  the  amendment  was  not  legally 
adopted,  and  is  not  a  part,  of  the  Constitu- 
tion. 

On  Rehearing. 

7.  Constitatlonal  law  «e»45  —  Supreme  Court 
not  authorized  to  oondone  violations  of  the 
Constitution. 

No  power  or  authority  is  conferred  on  the 
Supreme  Court  or  its  judges  to  forgive,  con- 
done, or  cure  violations  of  the  plain,  unambigu- 
ous mandates,  prohibitions,  or  limitations  of 
the  Constitntton,  though  the  violation  results 
in  the  greatest  good  or  promotes  a  universal 
benefaction. 

8.  Conetltntlonal  law  €=» 1 6— Construction  not 
Influenced  by  publlo  tentiment. 

The  courts  cannot  permit  public  sentiment 
to  influence  the  construction  of  the  Constitu- 
tion. 

9.  Constitutional  law  4=9 '/s.  Now,  vol.  4  Key. 
No.  Series— Product  of  violation  of  Constitu- 
tion Is  a  nullity. 

The  penalty  for  violation  of  the  Constitu- 
tion is  that  the  product  of  the  offense  is  a  nul- 
Uty. 

10.  Constitutional  law  ^=> 7— Failure  of  Legis- 
lature to  fix  date  for  election  on  amendment 
not  cured  by  favorable  vote,  etc. 

The  failure  of  Acta  1919,  p.  787,  propos- 
ing the  road  bond  amendment  to  the  Constitu- 
tion, to  fix  the  date  for  the  election  on  such 
amendment,  is  not  cured  by  lapse  of  time,  by 
the  favorable  vote  of  the  electors  participating 
in  the  election,  or  by  any  action  taken  under 
the  proposed  amendment. 

11.  Constitutional  law  «=>'/2,  New,  vol.4  Key- 
No.  Series — People  are  bound  by  Constitu- 
tion, and  can  only  change  It  in  manner  pro- 
scribed. 

The  people  themselves  are  bound  by  the 
Constitution,  and,  being  so  bound,  are  power- 
less, whatever  their  numbers,  to  change  or 
thwart  its  mandates,  except  through  a  consti- 
tutional convention,  or  by  amendment  according 
to  the  mode  therein  prescribed,  or  through  the 
exercise  of  the  right  of  revolution. 

12.  Constitutional  law  ^=»7— In  fixing  time  for 
election.  Legislature  Is  not  exercising  law- 
making power,  within  rule  as  to  delegation 
of  powers. 

Under  Const  1901,  i  284,  the  appointment 
by  the  Legislature  of  the  date  for  an  election 


on  a  proposed  amendment  to  the  Constitution 
cannot  be  separated  from  the  proposal  of  the 
amendment,  and  the  power  to  fix  such  date,  as 
the  power  to  propose  amendments,  is  confer- 
red on  the  Legislature  as  an  entity,  and  not 
in  its  law-making  capacity  within  the  rule  as 
to  the  delegation  of  discretion  in  making  laws, 
especially  in  view  of  the  provision  of  section 
287,  that  no  act  or  resolution  proposing  amend- 
ments to  the  Constitution  shall  be  submitted 
for  the  approval  of  the  Oovemor.- 

13.  Constitutional  law  ®=»I9— Plain  and  unam- 
biguous provisions  of  Constitution  cannot  b» 
ehanged  by  contemporaneous  constnioUon. 

Contemporaneous  construction  or  practices 
Illustrative  of  an  interpretation  otherwise  than 
according  to  the  plain  and  unambiguous  intent 
of  the  terms  employed  in  the  Constitution  can- 
not be  consulted  or  heeded,  to  the  end  that 
its  plain,  unambiguous  provisions  may  be  de- 
flected from  their  intended  and  avowed  effects. 

14.  Constitutional  law  «=>7— Amendments  may 
be  proposed  by  act  or  reeoluticn. 

In  proposing  amendments  to  the  Constitu- 
tion under  sections  284-287,  the  Legislature 
may  act  either  by  act  or  resolution. 

Somerville,  Oardner,  and  Thomas,  JJ.,  dis- 
senting. 

Appeal  from  Circuit  Court,  Montgomery- 
County;   Walter  B.  Jones,  Judge. 

Bill  by  A.  M.  Johnson,  Jr.,  against  John' 
Craft  and  others  constituting  the  Alabama 
State  Highway  Commission,  to  enjoin  the  Is- 
suance of  the  good  roads  bonds.  From  a  de- 
cree sustaining  demurrers  to  the  bill,  com- 
plainant appeals.     Reversed  and  remanded. 

Statement  of  the  Case. 

This  MU,  filed  by  a  dtlzen  of  Montgomery 
county,  a  taxpayer  and  automobile  owner, 
seeks  injunctive  relief  to  restrain  the  State 
Highway  Commission  and  Its  members  and 
agents  from  observing  and  giving  effect  to 
what  is  commonly  called  and  known  as  the 
road  bond  amendment  to  the  Constitution  of' 
Alabama — ^the  act  purporting  to  submit  a 
proposed  amendment  to  the  Constitution  of 
Alabama,  being  published  in  General  Acts  of 
1919,  pages  787-791,  Inclusive.  The  act,  in  its 
entirety,  reads: 

"An  act  to  submit  to  the  qualified  electors  of 
this  state  at  a  special  election  to  be  held 
at  the  call  of  the  Governor  after  ninety 
days  from  the  final  adjournment  of  this  Leg- 
islature for  their  consideration  of  an  amend- 
ment to  the  Constitution  for  the  purpose 
of  authorizing  the  state  to  establish  and 
maintain  a  state  highway  system  of  public 
roads  and  bridges,  to  issue  Interest  bearing 
bonds  therefor  to  authorize  the  levy  and 
collection  of  automobile  or  other  motor 
driven  vehicle  taxes  by  the  state  for  said 
purposes  and  to  provide  for  the  establish- 
ment and  maintenance  of  said  state  highway 
system,  public  roads  and  bridges  according- 
to  such  regulations  as  the  Legislature  may 
have  prescribed  or  may  hereafter  prescribe. 
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"Be  it  enacted  by  the  Legislature  of  Ala- 
bama: 

"Section  1.  That  whereas  the  time  has  now 
come  for  the  people  of  this  state  to  constmct 
and  properly  maintain  a  complete  and  perma- 
nent aystent  of  state  highways,  roads  and 
bridges  and  to  provide  means  to  defray  the 
cost  of  constructing  and  maintaining  the  same 
perpetually  and  in  a  satisfactory  manner  to 
meet  the  requirements  of  public  travel  and 
traffic,  and  also  to  secure  the  large  but  delayed 
Appropriation  for  said  purpose  by  the  nation- 
al government,  which  appropriation  has  been 
duly  made  by  the  acts  of  Congress  of  the  Unit- 
ed States  for  the  constraction  of  public  high- 
ways, roads  and  bridges  on  condition  that  the 
state  shall  furnish  the  proper  amount  required 
of  it  for  said  purpose  before  the  appropriation 
of  the  national  government  shall  become  avail- 
able, and  whereas  a  state  highway  system  has 
been  laid  out  in  this  state,  connecting  up  all 
the  counties  together,  and  the  same  have  been 
approved  by  the  Legislature  and  the  state 
highway  department,  but  has  not  been  built 
and  maintained  nor  meet  the  demands  made 
npon  it  for  lack  of  means,  and  whereas  the 
most  important  matter  before  the  people  and 
this  Legislature  at  this  time  is  the  popular  de- 
mands for  a  determination  as  to  what  meas- 
ures shall  be  best  taken  to  provide  a  complete, 
permanent  and  excellent  system  of  public  high- 
ways for  this  state,  now  therefore: 

"Section  2.  That  the  following  amendment  of 
the  Constitution  of  Alabama  is  proposed  to  be 
submitted  to  the  qualified  electors  of  the  state 
for  their  ratification  or  rejection  at  an  elec- 
tion to  be  held  and  called  by  the  Governor  aft- 
er ninety  days  from  the  final  adjournment  of 
this  session  of  the  Legislature  of  which  the 
amendment  is  proi>osed,  which  amendment  is 
as  follows,  to  wit: 

"Section  S.  Article  XX.  Section  1— A.  That 
for  the  establishment,  construction  and  mainte- 
nance of  a  permanent,  excellent  and  complete 
system  of  state  highways,  public  roads  and 
bridges  in  this  state  serviceable  for  three  hun- 
dred and  sixty-five  days  in  the  year,  and  to 
enable  the  state  to  secure  the  national  appro- 
priations for  public  highways  there  shall  be  is- 
sued and  sold  by  the  state  of  Alabama  inter- 
est-bearing negotiable  state  bonds,  not  to  ex- 
ceed the  sum  of  twenty-five  million  ($25,000,- 
000)  dollars,  that  said  bonds  shall  bear  inter- 
est at  the  rate  of  not  exceeding  five  per  centum 
per  annum,  payable  annually  or  semi-annually, 
•hall  mature  serially  or  otherwise  not  less  than 
three  or  more  than  forty  years  from  the  date 
of  their  issuance,  shall  be  made  payable  out  of 
the  state  road  and  bridge  fund  which  fund  is 
created  for  that  purpose,  shall  be  executed,  sold 
and  delivered  on  behalf  of  the  state  from  time 
to  time,  shall  be  of  denominations  of  ten  dol- 
lars and  up  to  one  thousand  dollars,  and  mature 
as  may  be  determined,  subject  to  the  approval 
of  the  Governor,  by  the  highway  commission 
who  shall  also  be  highway  bond  commission 
acting  by  majority  vote  with  all  proceedings 
tor  such  commission  together  with  the  approv- 
al of  the  Governor  thereto,  reduced  to  writing 
and  made  of  record,  and  the  record  and  regis- 
tration of  said  bonds  shall  be  duly  deposited  in 
the  ofBce  of  the  state  treasurer  and  kept  by 
him;  that  said  bonds  shall  be  signed  by  the 
Ooremor,  state  auditor  and  state  traasurer, 
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and  shall  have  the  great  seal  of  the  state  at- 
tached thereto,  attested  by  the  secretary  of 
state,  the  coupons  shall  be  numbered  and  sign- 
ed by  the  state  treasurer.  Said  bonds  shall  be 
exempt  from  state,  county  and  municipal  taxes: 
Provided,  however,  that  the  fac  simile  signa- 
tures upon  the  interest  coupons  of  said  bonds 
may  be  lithographed  in  lieu  of  signing;  that 
said  bonds  shall  be  the  direct  obligation  of  the 
state  and  for  the  payment  thereof  the  full 
faith  and  credit  of  the  state  is  hereby  irrevo- 
cably pledged  that  the  proceeds  derived  from 
the  sale  of  said  bonds  shall  be  deposited  in  the 
state  treasury  and  kept  in  a  separate  fund  and 
•hall  be  exclusively  need  to  defray  the  cost  of 
constructing  and  maintaining  said  highways, 
public  roads  and  bridges  of  the  state.  The  said 
bonds  shall  be  sold  at  not  less  than  par.  B. 
That  for  the  purpose  of  securing  the  prompt 
payment  of  the  principal  and  interest  of  said 
bonds  to  provide  a  sinking  fund  therefor,  to 
place  sufficient  revenue  in  said  state  road  and 
bridges  fund,  and  to  defray  the  cost  of  con- 
structing and  maintaining  said  state  highways 
public  roads  and  bridges  continuously  in  a  high- 
ly serviceable  condition  that)  a  state  license 
tax  on  all  automobiles  or  motor  driven  vehi- 
cles is  hereby  authorized  to  be  levied  and  col- 
lected on  all  such  vehicle  privilege  license  tax 
now  levied  or  which  may  hereafter  be  levied 
by  law  of  every  kind  and  deBcri{>tion  shall  be 
exclusively  used  for  the  payment  of  said  bonds, 
principal  and  interest,  for  creating  a  sinking 
fund  for  their  maturity  and  the  remainder  for 
the  maintenance  of  said  public  highways,  roads 
and  bridges  and  extension  of  the  state  highway 
system,  that  county  roads  and  bridges  may  be 
built  and  maintained  by  the  aid  of  the  state  and 
national  government,  that  state  roads  and 
bridges  may  be  built  and  maintained  by  the  aid 
of  the  state  and  national  government,  that 
state  roads  and  bridges  may  be  built  and  main- 
tained with  the  aid  of  the  county  and  nation- 
al government,  that  said  state  highways,  roads 
and  bridges  shall  b«  constructed  and  maintain- 
ed by  the  atate  highway  department,  and  all 
moneys  derived  from  the  sale  of  uiid  bond* 
shall  be  expended  as  the  highway  department 
may  direct  subject  to  the  approvid  of  the  Gov- 
ernor. C.  That  the  state  highway  commission 
or  highway  department  shall  locate,  construct 
and  maintain,  the  highways  or  state  trunk 
roads  so  as  to  connect  each  county  seat  with 
the  county  seats  of  the  adjoining  counties  by 
the  most  direct  and  most  feasible  route  by  a 
permanent  route  having  due  regard  to  the 
public  welfare  and  to  connect  the  county  aeata 
of  the  several  border  counties  at  or  near  the 
state  line  with  a  public  road  in  the  border 
states:  Provided  that  in  counties  divided  into 
two  judicial  divisions  in  each  of  which  regular 
terms  of  the  circuit  court  are  held,  the  places 
where  said  terms  of  court  are  held,  shall  be 
connected  with  each  other.  It  shall  be  the  duty 
of  said  state  highway  commission  or  highway 
department  to  equitably  apportion  among  the 
several  counties  the  expenditures  of  both  mon- 
ey and  labor  and  the  time  or  times  of  making 
such  investments;  said  roads  to  b«  constructed 
and  maintained  without  expense  to  the  several 
counties.  G.  That  this  amendment  and  the 
foregoing  provisions  thereof  when  ratified  by 
the  people  are  seU-executing  without  the  aid  of 
further  legislation,  but  the  Legislatiir*  •hall 
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pass  such  laws  as  It  may  deem  necessary  to 
secure  the  full  benefit  and  effect  of  this  amend- 
ment to  the  Constitution.  Either  at  this  ses- 
sion of  the  Legislature  or  at  the  earliest  possi- 
ble time  after  the  ratification  by  the  people 
that  this  amendment  shall  become  immediately 
in  fuU  effect,  nothing  in  the  Constitution  and 
sections  213  and  83  thereof  to  the  contrary 
notwithstanding. 

"Section  4.  That  it  shall  be  the  duty  of  the 
Goyemor  to  fix  the  date  of  said  election  and  to 
gire  notice  by  proclamation  to  be  published  in 
one  newspaper  in  each  county  in  the  state  at 
least  seven  succcssiTe  weeks  next  preceding 
to  said  ejection  of  the  amendment  proposed 
by  this  act  to  be  submitted  to  the  qoalifled 
electors  of  the  state  for  this  ratification  or  re- 
jection. 

"Sections.  That  at  aaid  election  to  be  held 
as  herein  provided  the  qualified  electors  shall 
vote  upon  said  amendment,  and  on  the  official 
ballot  printed  for  such  election  there  shall  be 
printed  said  amendment  according  to  the  words 
and  figures  herein  above  aet  out  and  shown  in 
section  3  of  this  act,  and  also  thereafter  words 
'Yea,'  'No.'  Thet  choice  of  the  elector  shall  be 
indicated  by  a  cross-mark  by  him  under  his 
direction  opposite  the  words  expressing  his 
desire,  and  before  said  amendment  shall  be 
printed  on  said  ballot  the  following  words: 
'Shall  the  following  amendment  be  adopted  as 
article  XX  of  the  Constitution  of  Alabama.' 
That  the  officers  holding  said  election  shall  be 
the  same  and  shall  be  appointed  in  the  same 
manner  and  by  the  same  officials  as  provided 
by  the  election  law  of  the  state  for  the  appoint- 
ment of  officers  to  hold  other  general  elections 
in  the  state  and  the  election  shall  be  held 
In  all  respects  in  accordance  with  the  law  gov- 
erning general  elections  and  with  the  constitu- 
tional provisions  concerning  amendment  to  that 
instrument.  That  the  votes  cast  at  said  elec- 
tion shall  be  counted,  canvassed,  and  returns 
made  thereof  to  the  secretary  of  state  in  the 
same  manner  as  in  elections  for  representa- 
tives to  the  liegislatnre.  The  result  of  said 
election  shall  be  made  known  by  proclamation 
of  the  Governor  and  if  a  majority  of  all  the 
qualified  electors  who  voted  at  said  election 
upon  the  proposed  amendment  shall  have  voted 
'Yes'  said  amendment  from  the  date  of  said 
proclamation  shall  be  valid  to  all  intents  and 
purposes  as  a  part  of  the  Constitution  of  Ala- 
bama and  as  an  article  thereof. 

"Sections.  That  the  expenses  of  the  elec- 
tion herein  provided  for  and  the  costs  of  the 
publication  of  the  notices  shall  be  paid  out  of 
the  state  treasury  in  the  same  manner  as  the 
expenses  of  other  general  elections  are  paid. 

"Section  7.  At  the  beginning  of  each  fiscal 
year  the  state  highway  commission  shall  require 
the  state  highway  engineer  to  make  a  statement 
in  writing  to  the  state  treasurer  of  all  monies 
which  the  state  highway  department  may  re- 
quire for  carrying  on  the  work  of  this  depart- 
ment for  the  coming  year  the  amount  so  esti- 
mated as  the  needs  of  the  state  highway  de- 
partment shall  be  then  set^  aside  by  the  state 
treasurer  for  the  exclusive  use  of  the  state 
highway  department.  All  surplus  .left  over  in 
the  hands  of  the  state  treasurer  from  the  sale 
of  motor  vehicle  licenses  shall  be  placed  at  in- 
terest in  a  bank  .or  banks  of  the  state  of  Ala- 
bama.   The  atate  treasurer  shall  deposit  these 


funds  in  the  bank  offering  the  highest  interest 
for  the  use  of  the  money  and  where  more  than 
one  bank  makes  the  same  bid  the  funds  shall 
be  prorated  between  them,  but  the  bid  of  oo 
bank  shall  be  considered  where  there  is  any 
question  of  the  solvency  of  said  bank  and  in  de- 
termining this  solvency  the  treasurer  shall  re- 
quire in  writing  the  opinion  of  the  state  su- 
perintendent of  banks. 
"Approved  Sept  80,  1919," 

The  bill  avers  that  the  "road  bond  amend- 
ment" was  and  is  void  and  has  not  become  a 
part  of  the  Oonstitutioa  of  Alabama,  and  al- 
leges five  grounds  or  reasons  In  support  of 
the  averment  that  the  "road  b<Hid  am«id- 
ment"  is  invalid  and  Ineffectual,  viz.: 

(1)  That  the  election  on  said  amendment 
was  not  ordered  and  the  day  of  the  election 
fixed  by  the  Legislature,  as  required  by  tbe 
Constitution,  but  that  the  Legislature  dele- 
gated this  power  and  authority  to  the  Govern- 
or of  the  state. 

(2)  TbAt  said  amendment  was  Imintiperly 
and  illegally  submitted  to  the  Governor  for 
hia  Affpivral  or  disapproval ;  that  the  Goy- 
emor of  the  state  amended  and  materially 
changed  the  said  amendment ;  and  that  there- 
after the  Legislature  did  not  readopt  same 
and  make  it  its  own,  as  required  by  section 
284  of  the  Constltation ; 

(3)  That  said  amendment  was  not  properly 
and  legally  advertised  in  the  Governor's  proc- 
lamation as  required  by  section  284  of  the 
Constitution  and  by  the  Acts  of  the  Legisla- 
ture of  1915,  page  602. 

(4)  That  the  resolution  passed  by  the  Legis- 
lature proposing  said  amendment  contained 
Other  matters  of  a  legislative  nature,  not 
germane  to  said  amendment,  which  said  mat- 
ter Is  embraced  in  section  7  of  said  resolution, 
contrary  to  the  provisions  of  section  284  of 
the  Constitution. 

(5)  That  the  language  of  said  amendment 
is  so  vague  and  Indefinite  that  its  meaning  is 
incapable  of  ascertainment,  and  that  it  is 
therefore  incapable  of  enforcement  and  there- 
fore void. 

Under  the  caption  "Mode  of  Amending  the 
Constitution,"  the  Constitution  of  Alabama 
contains  the  following  provisions  (with  oth- 
ers in  section  286  not  presently  important): 

"Sec.  284.  Amendments  may  be  proposed  to 
this  Constitution  by  the  Legislature  in  the  man- 
ner following:  The  proposed  amendments  shall 
be  read  in  the  house  in  which  they  originate 
on  three  several  days,  and,  if  upon  the  third 
reading  three-fifths  of  all  the  members  elected 
to  that  house  shall  vote  in  favor  thereof,  the 
proposed  amendments  shall  be  sent  to  the  oth- 
er house,  in  which  they  shall  likewise  be  read 
on  three  several  days,  and  if  upon  the  third 
reading  three-fifths  of  all  the  members  elected 
to  that  house  shall  vote  in  favor  of  the  pro- 
posed amendments,  the  Legislature  shall  order 
an  election  by  the  qualified  electors  of  the  state 
upon  such  proposed  amendments,  to  be  held 
dther  at  the  general  election  next  succeed- 
ing the  session  of  the  Legislature  at  which  the 
amendments  are  proposed  or  upon  another  day 
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appointed  by  the  IJeglalatnre,  not  leu  than 
three  months  after  the  final  adjournment  of 
the  session  of  the  Lesislature  at  which  the 
.amendments  were  proposed.  Notice  of  such 
election,  together  with  the  proposed  amend- 
ments, shall  be  given  by  proclamation  of  the 
Governor,  which  shall  be  pablished  in  every 
connty  in  such  manner  as  the  Legislature  shall 
direct,  for  at  least  eight  successive  weeks  next 
preceding  the  day  appointed  for  such  election. 
On  the  day  so  appointed  an  election  shall  be 
held  for  the  vote  of  the  qualified  electors  of 
the  state  ap<m  the  proposed  amendments.  If 
such  election  be  held  on  the  day  of  the  gener- 
al  election,  the  officers  of  such  general  election 
shall  open  a  poll  for  the  vote  of  the  qualified 
electors  upon  the  proposed  amendments;  if  it 
be  held  on  a  day  other  than  that  of  a  general 
election,  officers  for  such  election  shall  be  ap- 
p<^ted;  and  the  election  shall  be  held  in  all 
things  ih  accordance  with  the  law  governing 
general  elections.  In  all  elections  npon  such 
proposed  amendments,  the  votes  cast  thereat 
shall  be  canvassed,  tabulated,  and  returns 
thereof  be  made  to  the  secretary  of  state,  and 
counted,  in  the  same  manner  as  in  elections  for 
representatives  to  the  Ijegislature;  and  if  it 
shall  thereupon  appear  that  a  majority  of  the 
qualified  electors  who  voted  at  such  election 
upon  the  proposed  amendments  voted  in  favor 
of  the  same,  such  amendments  shall  be  valid  to 
an  intents  and  purposes  as  parts  of  this  Con- 
stitution. The  result  of  such  election  shall 
be  made  known  by  proclamation  of  the  Govern- 
or. Representation  in  the  Legislature  shall 
be  based  upon  population,  and  such  basis  of 
representation  shall  not  be  changed  by  consti- 
tvtional  amendments. 

"Sec.  28K.  Upon  the  ballots  used  at  all  elec- 
tions provided  for  in  section  284  of  this  Consti- 
tution the  substance  or  subject-matter  of  each 
proposed  amendment  shall  be  so  printed  that 
the  nature  thereof  shall  be  dearly  indicated. 
Following  each  proposed  amendment  on  the 
ballot  shall  be  printed  the  word  'Yes'  and  im- 
mediately under  that  shall  be  printed  the  word 
'No.'  The  choice  of  the  elector  shall  be  indi- 
cated by  a  cross  mark  made  by  him  or  under  his 
direction,  opposite  the  word  expressing  his  de- 
sire, and  no  amendment  shall  be  adopted  un- 
less it  receives  the  affirmative  vote  of  a  major- 
ity of  all  the  qualified  electors  who  vote  at 
snch  election. 

"Sec.  287.  All  votes  of  the  Legislature  upon 
proposed  amendments  to  this  Constitution,  and 
npon  bills  or  resolutions  calling  a  convention 
for  the  purpose  of  altering  or  amending  the 
Constitution  of  this  state,  shall  be  taken  by 
yeas  and  nays  and  entered  on  the  journals.  No 
act  or  resolution  of  the  Legislature  passed  in 
accordance  with  the  provisions  of  this  article, 
proposing  amendments  to  this  Constitution,  or 
calling  a  convention  for  the  purpose  of  alter- 
ing or  amending  the  Constitution  of  this  state, 
shall  be  submitted  for  the  approval  of  the  Gov- 
ernor, but  shall  be  valid  without  his  approvaL" 

After  the  houses  had  readied  An  agree- 
ment upon  the  measiire  (known  as  Senate 
Bill  218),  and  after  the  respective  presiding 
officers  of  the  houses  had  signed  the  same 
In  the  presence  of  their  respective  houses,  and 
after  it  had  been  enrolled,  the  measure  went 
to  the  Governor,  who,  on  the  27tb  day  of  S«p> 
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tember,  1919,  retomed  It  to  the  Senate  along 
with  the  following  executive  message: 

"Sept,  27,  1919. 

"Gentlemen  of  the  Senate:  I  herewith  return 
Senate  Bill  No.  218,  without  my  awroval,  and 
suggest  the  following  amendment,  whicli,  if 
made,  will  meet  my  objection,  namely: 

"Amend  subdivision  B  by  adding  at  the  end 
thereof  the  following  words;  'Subject  to  the 
approval  of  the  Governor,'  so  that  the  conclud- 
ing paragraph  of  said  subdivision'  B  shall  read; 
'And  all  moneys  derived  from  the  sale  of  said 
bonds  shall  be  expended  as  the  highway  depart- 
ment may  direct,  subject  to  the  approval  of  the 
Governor.' 

"You  win  appreciate  the  importance  of  the 
proposed  amendment  in  recalling  the  fact  that 
under  the  act  the  proceeds  of  the  sale  of  $25,- 
000,000.00  of  bonds  may  be  expended  by  the 
state  highway  department,  and  it  is  obviooaly 
wise  to  subject  this  expenditure  to  the  approv- 
al of  a  constitutional  officer  of  the  state. 
"Bespt  Thoe.  E,  Kilby,  Governor." 

On  the  same  day,  September  27,  1919,  tbe 
Senate  "concurred  In  the  amoidment  pro- 
posed by  the  Govwnor  to  the  bill."  On  the 
same  day,  September  27,  1919,  the  House 
"concurred  in  and  ad<q>ted  the  amendment 
proposed  by  the  Governor  to  the  bill."  It 
does  not  appear  from  the  Journals  of  the 
houses  that  the  prt^oaed  amendmoit  to  the 
Constitution,  either  as  It  was  when  it  went 
to  the  Governor  or  as  it  would  (m:  did  read 
with  the  addlti<Ma  be  proposed,  was  again 
read  after  the  receipt  of  tlie  message  from 
the  Governor;  the  Journals  merely  reciting: 
a  reading  of  the  executive  message  and  the 
acceptance  by  the  houses  of  the  proposal 
therein  made  by  the  Governor. 

It  is  averred  in  the  bill  that  the  ezecntlYe 
proclamation  fixing  the  date  of  the  election, 
and  notice  of  election,  on  the  "road  bond 
amendment"  was  published  in  one  news- 
paper (the  means  the  act  provided)  In  each 
county  of  the  state  for  the  minimum  period 
prescribed  in  section  284  of  the  Constltuticm 
(eight  weeks),  and  not  in  accordance  with 
the  provision  of  the  act  (section  4,  p.  790,  of 
General  Acts  1919),  which  provided  for  a 
minimum  publication  during  "seven  succes- 
sive weeks."  Hence  the  constitutional  valid- 
ity of  the  "road  bond  amendment" — as  upon 
the  particular  objections  taken  and  stated 
ante  against  its  validity — is  presented  for  de^ 
dsimi  by  this  record,  and  has  been  exhaus- 
tively argued,  orally  on  submission  and  in 
briefs  since  filed,  by  the  respective  solicitors. 

Stelner,  Oram  &  WeU,  of  Montgomery,  for 
appellant 

J.  Q.  Smith,  Atty.  Gton.,  Henry  P.  White, 
Asst  Atty.  Gen.,  James  J.  Mayfield,  of  Mont- 
gomery, N.  t>.  Denson  ft  Sons,  of  OpeUka, 
Smiths,  Young  ft  Leigh,  of  Mobile,  Horace 
Stringtdlow,  of  Montgomery,  G.  W.  L.  Smith, 
of  Brewton,  and  Matt  H.  Mniphy,  of  Bir- 
mingham, fox  appellees. 
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McCIJB>I<IiAN,  J.,  after  stating  tbe  case,  de- 
livered the  opinion  ot  the  court 

The  first  objection  directed  against  the 
'*road  bond  amendment"  is  that  by  the  act 
purporting  to  submit  the  proposed  amendment 
to  the  electorate,  the  Legislatore  expressly 
undertook,  through  section  4,  to  delegate  to 
the  Governor  the  power  to  fix  the  date  on 
which  tbe  election  utwn  this  proposal  should 
be  held.  To  soundly  determine  the  merit  of 
this  objection  it  Is  appropriate  to  orderly, 
logical  treatment  to  reiterate  In  premise 
some  of  the  obvious  truths  that  by  written 
Constitutions  have  developed. 

tl.l]  The  Constitution  of  Alabama,  like 
that  of  the  nation  and  of  the  other  states,  Is 
the  supreme  law  within  the  realm  and  sphere 
of  Its  authority.  Subject  only  to  the  re- 
straints resulting  from  the  Constitution  of 
tbe  United  States,  the  Constitution  of  Ala- 
bama is  the  highest  form  and  expression  of 
law  ttaat  exists  in  this  stat&  The  source  of 
Its  creation  and  the  character  of  Its  sanction, 
viz.  the  pe<H)le's  deliberate  will.  Invest  the 
Constitution  wltb  Its  paramount  quality.  The 
Constitution's  CiMitrol  is  absolute  wherever 
and  to  whatever  its  provisions  apply;  and 
every  ofUcer,  executive,  legislative,  and  Judi- 
cial, is  bound  by  oath  (section  279)  to  sup- 
port tbe  Constitution,  to  vindicate  and  uphold 
Its  mandates,  and  to  observe  and  enforce  Its 
inhibitions  without  regard  to  extrinsic  cir- 
cumstances. It  commits  to  no  body,  osrcer, 
or  agent  any  authority  or  power  whatever  to 
change  or  modify  or  suspend  the  effect  or 
operation  of  its  mandates  or  Its  prohibitions; 
the  instrument  itself  prescribes  the  exclusive 
modes  by  which  it  may  be  altered  or  amend- 
ed, or  Its  effect  and  operation  changed.  Oth- 
erwise than  as  these  exclusive  modes  contem- 
plate and  authorize  the  Constitution's  altera- 
tion, its  diaracter  is  permanent.  Its  force 
and  influence  enduring.  Both  of  these  ex- 
clusive modes  are  plainly  stated  in  sections 
284-287  of  the  Constitution.  Only  through  a 
constitutional  convention,  called  and  con- 
vened as  provided  In  the  existing  organic  law, 
or  through  amendment  proposed  and  adopted 
as  provided  in  the  existing  organic  law,  can 
the  Constitution  be  altered  or  changed.  It  la 
wltb  the  latter  mode  we  are  now  concerned. 

Upwards  of  (tO  years  ago  this  court  had 
occasion  to  consider  and  to  prcmounce  con- 
stitutional principles  referable  to  the  change 
by  amendment  of  the  org^.nlc  law.  The  opin- 
ion then  delivered  by  Justice  Goldthwaite 
established  Collier  v.  Frlerson,  24  Ala.  100, 
as  a  leading  authority  in  our  country  on  the 
subject  under  consideration.  Many  courts  of 
the  highest  repute,  as  well  as  text-writers, 
have  accorded  the  doctrine  there  announced 
the  unreserved  acceptance  its  obvious  sound- 
ness deserves,  and  have  given  that  pronounce- 
ment Its  own  great  place  in  the  constitutional 
Jurisprudence  of  tbe  republic.  Wltb  a  brev- 
ity, and  also  a  CDmpr^ensi(»,  that  is  notable 
and  gratifying,  it  was  there  said: 


"We  entertain  no  donbt,  that,  to  change  the 
Constitution  in  any  other  mode  than  by  a  con- 
vention, every  requisition  which  is  demanded 
by  the  instrument  itself  must  be  observed,  and  ■ 
the  omission  of  any  one  is  fatal  to  the  amend- 
ment We  scarcely  deem  any  argument  neces- 
sary to  enforce  this  proposition.  The  Consti- 
tution is  the  supreme  and  paramount  law.  The 
mode  by  which  amendments  are  to  be  made 
under  it  is  clearly  defined.  It  has  been  said 
that  certain  acta  are  to  be  done,  certain  requi- 
sitions are  to  be  observed,  before  a  changre  can 
be  effected.  Bnt  to  what  purpose  are  these 
acts  required,  or  these  requisitions  enjoined, 
if  the  Legislature,  or  any  other  department  of 
the  government,  can  dispense  with  them.  To 
do  so  would  be  to  violate  the  Instrument  whlcb 
they  are  sworn  to  support  and  every  princi- 
ple of  public  law  and  soond  constitutional  pol- 
icy requires  the  courts  to  pronounce  against 
every  amendment  which  is  shown  not  to  have 
been  made  in  accordance  with  the  rules  pre- 
scribed by  the  fundamental  law." 

But  recently  this  court  approvingly  repro- 
duced tbe  quoted  pronouncement,  and  de- 
clared, in  orderly  sequence  and  In  expression 
of  unquestioned  Judicial  power,  that  it  was 
the  fimction  of  tbe  Judiciary  to  determine 
whether  the  prescrlpti(Xis  of  the  organic  law 
itself  have  been  observed  in  the  effort  to 
am«id  tbe  Constitution.  Jones  v.  McDade, 
200  Ala.  230,  233,  75  South.  088.  This  do<y 
trine  of  Collier  v.  Frlerson  accords  with  and, 
in  a  sense,  illustrates  tbe  even  broader  con- 
stitutional principle  this  court  thus  expressed 
(through  Stone,  J.),  by  approving  quotation 
from  Cooley,  in  Perry  County  v.  Railroad  Ca, 
58  Ala.  546,  556: 

"We  adopt,  as  our  own,  the  language  of  one 
of  the  soui^est  and  most  thorough  thinkers 
and  jurists,  who  have  written  on  the  subject 
of  organic  law,  embodied  in  our  Constitutiooa: 
The  courts  tread  upon  very  dangerous  ground 
when  they  venture  to  apply  the  rules,  which 
distinguish  directory  and  mandatory  statutes, 
to  tbe  provisions  of  a  Constitution.  Constitu- 
tions do  not  usually  undertake  to  prescribe 
mere  rules  of  proceeding,  except  when  Buch 
rules  are  looked  upon  as  essential  to  the  thing 
to  be  done;  and  they  must  then  be  regarded  in 
the  light  of  limitations  upon  the  power  to  be 
exercised.  It  is  the  province  of  an  instrument 
of  this  solemn  and  permanent  character  to  es- 
tablish those  fundamental  maxims,  and  fix 
those  unvarying  rules,  by  which  all  the  depart- 
ments of  the  government  must  at  all  times 
shape  their  conduct  •  *  •  We  are  not 
therefore,  to  expect  to  find  In  a  Constitution 
provisions  which  the  people,  in  adopting  it 
have  not  regarded  as  of  high  importance,  and 
worthy  to  be  embraced  in  our  instrument 
which,  for  a  time  at  least,  is  to  control  alike 
the  government  and  the  governed,  and  to  form 
s  standard  by  which  is  to  be  measured  tbe  pow- 
er which  c9an  be  exercised  as  well  by  the  dele- 
gate, as  by  the  sovereign  people  themselves. 
If  directions  are  given  respecting  the  times  ot 
modes  of  proceeding  in  which  a  power  should 
be  exercised,  there  is  at  least  a  strong  pre- 
sumption that  the  people  designed  it  should  be 
exercised  in  that  time  and  mode  only.'  Cooley 
Const  Lorn.  78." 
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[>-E]  The  provlsloiui  of  the  Constitatlon 
proTidlug  for  Its  amendment  are  mandatory, 
not  directory — binding  on  the  peotde  them- 
selTes  and  ccncludlng  every  department,  body, 
officer,  and  ageacy  under  Its  authority.  Au- 
thorities supra;  12  C.  J.  pp.  688,  689.  The 
power  t>ninted  the  Legislature  to  propose 
amendments  to  the  Constltutlou  is  a  partic- 
ular, special  power,  not  possessed  by  the 
L<eglslature  otherwise  than  through  grant  by 
the  instrument  itself.  It  can  only  be  exer- 
cised in  the  mode  prescribed,  and  the  mode 
deSned  is  the  measure  of  the  power.  Ck>lller 
T.  Frlerson,  supra ;  Oakland,  etc.,  Co.  t.  Hil- 
ton, 69  CaL  479,  514,  11  Pac.  3;  Jones  T. 
McDade,  supra.  It  results  frmn  the  system 
and  the  provision  of  the  Constitution  that  in 
proposing  amendments  to  that  instrument, 
to  be  voted  upon  by  the  electorate,  the  Legis- 
lature is  not  exercising  its  other  power  to 
make  laws.  Jones  v.  McDade,  supra ;  Liver- 
more  V.  Waite,  102  Cal.  113,  36  Pac  424,  25 
L.  R.  A.  313,  315,  316;  12  C.  J.  p.  693;  6  B. 
C.  L.  t  19,  pp.  28,  29.  Recognition  of  this 
laststated  principle — resultant,  as  it  is,  from 
those  previously  reiterated — is  an  essential 
prerequisite  to  any  sound,  logical  conclusion 
upon  the  objection  now  being  ccHisidered.  To 
ignore  It  or  to  deny  it  at^roprlate  effect  is  to 
invite  error  in  Judgment  and  to  court  the 
alflnnatlon  of  inexcusable  fallacy. 

[•]  Since  "every  requisition  whidi  is  de- 
manded by  the  instrument  itself,"  in  defining 
the  mode  of  its  amendment,  is  mandatory, 
and  since  to  omit  the  observance  "of  any  one 
[of  them]  is  fatal  to  the  amoidment,"  the 
determination  of  the  inquiry  raised  by  the 
objection  now  under  consideration  turns  up- 
on the  effect  to  be  accorded  the  provisions  of 
section  284,  whereby  it  is  provided  that  the 
"Legislature  shall  order  an  election  by  the 
qualified  electors  of  the  state  upon  such  pro- 
posed amendments,  to  be  held  either  at  the 
general  election  next  succeeding  the  session 
of  the  Legislature  at  which  the  amendments 
are  proposed  or  upon  another  day  appointed 
by  the  Legislature,  not  less  than  three  months 
after  the  final  adjournment  of  the  session  of 
the  Legislature  at  whldi  the  amendments 
were  proposed";  It  being  further  provided 
In  section  284  that  the  election  required 
should  be  held  "on  the  day  so  appointed." 
In  the  act  proposing  this  "road  txind  amend- 
m«»t"  the  Legislature  undertook,  through 
section  4,  expressly  to  delegate  to  the  Gov- 
ernor the  function  and  the  discretion  to  ap- 
point the  date  ui>on  which  the  election  on 
this  amendment  should  be  held,  thereby  leav* 
Ing  wholly  unexercised  by  the  Legislature  the 
discretionary  power  granted  to  it  to  appoint 
the  day  for  such  election.  The  meaning  and 
effect  of  the  provisions  of  the  Constitution 
defining  exclusively  the  agency  or  entity  to 
which  the  discretion  to  appoint  the  day  for 
such  election  is  committed,  and  by  which  tliat 
discretion  must  be  exercised,  is  positive  and 
plain,  and  neither  allows  nor  requira  any 


recourse  to  construction  to  derive  its  unmis- 
takable intent  or  to  imderstand  its  unavoid- 
able demand.  The  language  itself  avows  tliat 
intent  Refer«ice  to  tlie  "Legislature"  in 
section  284  is  as  distinct  a  designation  of  a 
constitutional  entity  as  any  reference  else- 
where In  the  organic  law  to  the  Governor,  to 
the  Supreme  Court,  or  to  any  other  govem- 
maital  agency  mentioned  therein  Is  a  distinct 
designation  of  the  particular  constitutional 
entity  specified  in  the  particular  text  of  the 
instrument  If  the  Governor  had  been  desig- 
nated as  the  repository  of  the  discretionary 
power  to  appoint  the  day  for  such  elections, 
no  one  would  assert  that  such  power  could 
be  delegated  to  the  Leg^islature,  or  to  any 
other  entity  to  exercise  the  discretion  that 
bad  been  exclusively  granted  to  the  Governor. 
Obviously,  the  reposition  by  the  Constitu- 
tl<«  of  such  a  power  in  a  defined  entity,  to 
accomplish  a  particular  purpose  of  the  grav- 
est constitutional  character.  Is  a  denial  of  its 
grant  to  or  its  rightful  exercise  by  any  other 
than  the  entity  to  which  the  Constitution  It- 
self commits  the  power  to  appoint  the  day  few 
elections  on  proposed  amendments  to  the 
Constitution.  It  is  not  even  contended  on 
this  appeal  that  the  designation  of  the  reposi- 
tory of  this  discretionary  power  is  not  the 
Legislature.  We  deduce  from  the  argument 
and  from  the  briefs  for  the  appellees  this,  as 
the  substance  and  legal  effect  of  the  conten- 
tion for  the  appellees:  That  tlie  designation 
of  the  Legislature  as  the  repoesltory  of  this 
power  is  to  tliat  entity  in  its  law-making 
capacity,  in  which  realm  of  legislative  actimi 
It  halft  been  often  held  permissible  for  the 
Legislature  to  delegate  to  others  the  adminis- 
tration of  the  law  the  Legislature  has  valid- 
ly enacted.  The  contention  cannot  be  sup- 
ported, much  less  vindicated.  If  anything 
other  than  the  plain,  unambiguous  terms  of 
the  organic  law  were  needed  to  further  dem- 
onstrate that  the  Constitution  reposed  this 
power  In  the  Legislature  as  an  entity — not 
in  its  capacity  to  make  laws,  to  enact  statutes 
— that  unnecessary,  but  additional,  factor  is 
found  in  these  indubitable  terms  in  section 
287: 

"No  act  or  resolution  of  the  Legislature 
passed  in  accordance  with  the  provisions  of  this 
article,  proposing  amendments  to  this  Consti- 
tutios,  or  calling  a  convention  for  the  purpose 
of  altering  or  amending  the  Constitution  of 
this  state,  shall  be  submitted  for  the  approval 
of  the  Governor,  bat  shall  be  valid  without  his 
approval." 

It  is  to  be  observed  that  the  form  of  ex- 
pression employed  Is  positive  and  prohibitory, 
and  that  It  manifests  an  Intent  of  the  most 
emphatic  diaracter.  Elsewhere  In  the  Con- 
.stltution  the  L^lslature  as  a  law-making  In- 
stitution Is  treated  in  the  greatest  detail, 
and  the  way  in  which  this  function  of  the 
Legislature  shall  be  performed  is  prescribed 
with  marked  particularity.  Under  the  Con- 
stitution the  Governor  is  made  a  p»rt  of  the 
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la^vt-makliig  power,  the  legislating  power. 
He  may  propose  amendments  to  leglslatlre 
products;  he  may  veto  them ;  he  may  allow 
them  to  become  law  by  the  efflux  of  the  time 
prescribed  In  the  Oonstltutlon ;  or  the  Legis- 
lature may  refuse  his  proposed  amendments 
and  give  the  bill  the  form  and  effect  of  law, 
notwithstanding  the  action  of  the  GoTemor. 
No  bill  can  become  a  valid  law  under  the 
CJonstltution  of  this  state  that  Is  not  present- 
ed to  the  Goremor.  The  quoted  prohibitory 
terms  of  section  287  are  directly  opposed  to 
vital  features  of  the  Constitution's  system 
for  making  laws,  for  enacting  statutes.  In 
that  section  287  forbids  the  submission  to 
the  Governor  of  acts  or  resolutions  calling  a 
constitutional  convention  or  proposing  amend- 
ments thereto,  thereby  expressing  the  Indubi- 
table Intent  to  take  the  subject  of  the  Con- 
stitution's change  or  amendment  without  the 
law-making  power  of  the  Legislature.  This 
view  is  even  further  demonstrated  by  the 
provision  of  section  126— the  section  whl(^ 
deals  with  the  Governor's  participation  in 
the  process  of  passing  laws,  as  well  as  action 
by  the  Legislature  In  its  law-making  capacity 
— ^where  it  is  provided: 

"ESvery  vote,  order,  or  resolotion  to  which 
concarrenee  of  both  Houses  may  be  necessary, 
twcept  on  questions  of  adjournment  and  the 
bringing  on  of  elections  by  the  two  houses, 
and  amending  thit  ContUtuMon,  shall  be  pre- 
sented to  the  Governor.  •  •  •"  (Italics 
supplied.) 

This  exception  with  respect  to  the  amend- 
ing of  the  Constitution  is  set  down  in  the 
very  body  of  the  instrument,  where  legislative 
power  was  the  subject  of  constitutional  con- 
sideration, thereby  also  evincing  the  same  In- 
tent with  respect  to  the  mode  ot  amending 
the  Constitution  that  Is  so  unmistakably  de- 
clared in  the  distinct  article  (sections  284- 
287)  devoted  to  the  "Mode  of  Amending  the 
Constitution." 

The  acceptance  of  this  contention  for  ap- 
pellees would  involve  the  interpolation  of 
qualifying  terms  not  written  in  the  Constltu- 
iXaa.  Its  effect  upon  the  Instrument's  plain 
meaning  would  be  to  substitute  for  the  (Con- 
stitution's speclflc  designation  of  the  Legis- 
lature as  the  exclusive  repository  of  this  par- 
ticular power  a  prescription  that  by  law  the 
Legislature  should  appoint  a  day  upon  which 
such  elections  should  be  held.  When  the 
makers  of  the  C!onstitutlon  intended  to  treat 
the  Legislature  In  Its  capacity  of  law-maker 
— a  field  and  process  entirely  distinct  from 
its  function  in  formulating  and  proposing 
amendments  to  the  (3on8tltuti<»,  as  has  be^i 
before  noted  in  this  opinion — they  left  the 
constitutional  purpose  In  no  rational  doubt 
The  sections  of  our  (Constitution  to  which 
we  will,  at  this  point,  allude  are  pressed  by 
counsel  for  appellees  as  famishing  analogies, 
supporting  considerations  of  their  interpreta- 
tion of  "Legislature"  as  employed  in  section 
2at.   They,  are  sections  166, 161, 190,  and  2A&. 


In  section  166  the  provision  with  re^)ect  to 
the  time  and  place  of  holding  elections  for 
members  of  this  court  is  that  they  shall  be 
fixed  "by  law" ;  in  section  190  the  provision 
la  that  the  "Legislature  AtA\  pass  laws 
•  •  •  to  regulate  and  govern  elections"; 
In  section  243  the  provision  confers  certain 
powers  "up<Mi  the  Legislature,  whose  duty  it 
shall  be  to.  pass  laws"  regulating  railroad 
tariffs,  etc.  In  each  of  these  sections  the  con- 
stitutional Intent  is  expressly  referred  to  the 
Legislature  In  its  capacity  to  make  laws,  to 
enact  statutes.  In  section  161  the  same  in- 
tent Is  made  patent  through  the  use  of  the 
words  "to  provide,"  In  empowering  the  Legis- 
lature to  continue  the  holding  of  courts  when 
their  Judges  fail  to  attend  regular  terms. 

Code,  SJ  440,  441,  vesting  discretion  in  the 
Governor  with  respect  to  the  dates  for  spe- 
cial elections,  are  referable  to  what  is  now 
(in  part)  section  190  of  the  Constitution,  to 
whidi  we  have  first  alluded.  It  was  to  a  like 
general  provisicm — to  that  we  have  just  al- 
luded to  In  section  190 — that  this  court.  In 
May  ft  Thomas  Hdw.  C!o.  v.  Mayor,  123  Ala. 
306,  26  South.  637,  referred  the  ballot  form 
prescribed  by  the  Legislature  In  submitting 
the  "Birmingham  amendment"  under  the- Con- 
stitution of  1875,  in  which  there  was  no  pro- 
vision requiring  the  Legislature  to  appc^t 
the  day  for  election  on  amendments  submit- 
ted to  the  electorate,  as  is  one  of  the  prescrip- 
tions in  the  present  Constitution.  Neither 
the  opinion  nor  the  decision  in  the  May-Thom- 
as Case  has  any  bearing  upon  this  appeal. 
The  old  (1875)  Constitution  having  committed 
to  the  law-makers  the  power  and  enjoined  the 
duty  to  "pass  laws"  governing  Sections,  tbe 
court  referred  the  action  there  questioned  to 
that  purely  legislative  authority,  the  powtf 
and  duty  to  "pass  laws." 

Another  analogy  pressed  for  appellees  is 
asserted  as  up<m  the  provisions  of  section  4 
of  article  1  of  the  Constitution  of  the  United 
States,  which  provides: 

"The  times,  places  and  manner  of  holding 
elections  for  Senators  and  Representatives, 
shall  be  prescribed  in  each  state  by  the  Leg- 
islature thereof;  bnt  the  Congress  may  at 
any  time  by  law  make  or  alter  such  regula- 
tions, except  as  to  the  places  of  choosing  Sen- 
ators." 

The  argument  pressed  is  tliat  the  0>ngre8s 
has  recognized  as  valid  special  elections  called 
by  a  Governor  in  exercise  of  a  discretion, 
delegated  by  the  Legislature,  to  fix  the  date 
thereof  to  fill  vacancies  in  a  state's  repre- 
sentation in  the  Congress.  Paine  on  Elec- 
tions, {  299,  is  cited  to  support  the  asserted 
analogy.  Referraice  to  this  provision  of  sec- 
tion 2  of  article  1  of  the  CConstltatlon  of  the 
United  States  will  serve  to  explain  and  ren- 
der unimportant  Palne's  text  in  respect  of  the 
part  cited  on  the  brief: 

"When  vacancies  happen  in  the  representa- 
tion from  any  state,  the  executive  authority 
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thereof  shall  innie  wilti  of  election  to  fill  audi 
Tacandet." 

Paine,  In  the  same  secti<»  (299),  affirms, 
and  with  obTloua  correctness,  that  the  power 
conferred  by  the  section  lost  quoted  "cannot 
be  delegated  by  the  Oorernor" ;  that  "it  was 
not  competent  for  the  Qovemor  to  delegate 
the  power  to  fix  the  time  of  the  election,  and 
that  the  Illegality  could  not  be  cured  by  Bub- 
sequent  legislation."  Recurring  to  section 
4  of  arUde  1  of  the  Constitution  of  the  Unit- 
ed States,  It  is  evident  that  the  reference  to 
the  Legislature  Is  to  that  body  in  Its  capacity 
as  law-maker,  the  capacity  in  which  such 
bodies  provide  the  "regulations"  mentioned 
in  the  section.  Such  was  undoubtedly  the 
view  of  the  Supreme  Court  in  Ex  parte  Sle- 
bold,  100  U.  S.  871,  25  L.  Ed.  717;  the  court 
treating  the  8ectl<m  (4  of  article  1)  as  vesting 
legislatiTe  power  In  the  state,  not  in  the  par- 
ticnlar  body  mentioned  in  the  section. 

"Analogy,  as  we  all  know,  is  a  good  servant, 
bat  a  bad  master;  for,  when  master,  It  does 
more  to  blind  than  It  may  previonsly  have  done 
to  ilhuninate." 

The  Prohibitory  Amosdment  Oases,  24  Kan. 
700,  are  strongly  relied  upon  by  the  appellees 
to  sustain  the  validity  of  this  amendment. 
While  citing  and  quoting  without  the  slight- 
est criticism  the  decision  of  this  court  in 
Collier  V.  Frlerson,  24  Ala.  100,  its  doctrine 
was  wholly  imattended,  and  declarations 
were  made  by  Justice  Brewer  that  contradict 
the  very  bases  upon  whicb  the  permanency  of 
constitutional  government  rests  and  affront 
the  very  principles  that  underlie  the  emjAoy- 
ment  of  written  constitutions  as  the  highest 
ezpresslm  of  the  people's  will.  The  Cali- 
fornia court.  In  Oakland,  *c,  Co.  v.  Hilton,  69 
Cal.  479, 497, 11  Pae  8, 11,  said  of  this  Kansas 
Case: 

"The  reasoning  by  which  the  learned  court 
reached  the  conclusion  it  did  la  not  based  on 
any  sound  legal  principles,  but  contrary  to 
them.  Neither  the  argument  nor  the  conclu- 
sion can  command  our  assent  or  approval.  The 
argument  is  illogical,  and  based  on  premises 
which  are  without  any  sound  foundation,  and 
rest  merely  in  assumption." 

The  dissection  and  criticism  of  this  deci- 
sion and  opinion  (24  Kan.  700)  by  the  Cali- 
fornia court— only  a  part  of  which  we  have 
quoted — ^Is  commendably  mild  and  Inoontest- 
ably  well  founded.  So  recentiy  as  1912,  the 
Kansas  court.  In  State  ex  rel.  v.  Sessions,  87 
Kan.  497,  124  Pac.  403,  pronounced  coostitu- 
ti(mal  principles  and  enforced  a  conclusion 
without  so  much  as  citing  the  Prohibitory 
Amendmoit  Cases — principles  and  conclusion 
that  the  doctrine  of  the  earlier  decision  would 
have  denied  acceptance  or  attainment.  The 
principles  lately  announced  and  applied  by 
the  Kansas  court  are  those  stated  in  Collier 
T.  Frlerson,  and  Perry-  Oounty  T.  Ballroad 
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Co.,  supra.  The  opinion  in  24  Kan.  700,  is  un- 
sound, and  cannot  be  accepted  or  approved. 
Where  a  mandate  of  the  Constitution  Is 
plain  and  unamblg;uous,  and  that  mode  has 
not  been  observed,  the  Judicial  duty  is  like- 
wise plain  and  Inescapable.  In  the  very  re- 
cent pronouncement  made  in  Ward  v.  McDon- 
ald, 201  Ala.  237,  244,  77  Soutil.  827,  8-34,  it 
was  said,  by  way  of  approving  quotation  from 
Gooley  (7tb  Ed.,  p.  105): 

"Where,  however,  no  ambiguity  or  doubt  ap- 
pears in  the  law,  we  think  the  same  role  ob- 
tains here  as  in  other  cases,  that  the  court 
should  confine  its  attention  to  the  law,  and  not 
allow  extrinsic  drcumstances  to  introduce  a 
difficulty  where  the  language  is  plain.  To  al- 
low force  to  a  practical  construction  in  such 
a  case  would  be  to  suffer  manifest  perversions 
to  defeat  the  evident  purpose'  of  the  lawmakers. 
'Contemporary  construction  *  •  •  can  nev- 
er abrogate  the  text;  it  can  never  fritter  away 
its  obvious  sense;  it  can  never  narrow  down 
its  true  limitations;  it  can  never  enlarge  its 
natural  boundaries."* 

In  State  ex  rel.  v.  McOough,  118  Ala.  166, 
24  South.  397,  It  was  said: 

"Whenever  a  constitutional  provision  is  plain 
and  unambiguous,  when  no  two  meanings  can 
be  placed  on  the  words  employed,  it  is  man- 
datory, and  courts  are  bound  to  obey  it  Such 
a  mandate,  whether  wise  or  unwise,  whether 
founded  upon  good  reasons  or  not,  is  obligatory, 
and  cannot  be  construed  away  by  the  history 
of  the  past,  or  by  any  mischief  that  it  may  be 
supposed  it  was  intended  to  remedy." 

So,  too,  this  court  has  written  in  Uttie  v. 
Foster,  130  Ala.  154,  30  South.  477,  also  repro- 
duced in  Ward  v.  McDonald,  supra: 

"The  framets  of  the  Constitution  'most  be 
understood  to  have  intended  what  they  said. 
♦  •  ♦  We  can  only  learn  what  they  intended, 
from  what  they  have  said.  It  is  theirs  to  com- 
mand, ours  to  obey.  When  their  language  is 
plain,  no  discretion  is  left  to  us.  We  have  no 
right  to  stray  into  the  mazes  of  conjecture,  or 
to  search  for  imaginary  purposes.' " 

As  said  in  State  ex  rel.  v.  McGough,  118 
Ala.  166,  24  South.  895,  the  doctrine  of  cases 
like  Taylor  v.  Woods,  62  Ala.  474,  cited  on 
brief  for  appellees.  Is  superseded  and  inap- 
plicable, where  the  constitutional  mandate 
is,  as  here,  plain  and  unambiguous  in  Its 
terms.  Our  opinion  is,  and  we  so  hold  in  ex- 
pression of  the  plain  letter  and  Intent  of  sec- 
tion 284  of  the  Constitution,  that  the  Legisla- 
ture omitted,  by  failing  Itself  to  appoint  the 
day  for  the  Section,  to  observe  that  prerequi- 
site to  the  valid  submission  of  the  "road  bond 
amendment"  to  the  electorate  of  tiie  state, 
and  that  the  proposed  amendment,  not  hav- 
ing been  constitutionally  submitted  to  an 
elecUcm  "so  appointed,"  was  and  is  Invalid, 
and  never  became  a  part  of  the  Oonstitatlon 
of  Alabama. 

This  conclusion  renders  relatively  unimpor- 
tant the  other  grounds  or  reasons  assertad 
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against  th«  Talidlty  of  the  "road  bond  amend- 
ment" NcTerthelesB,  It  la  thought  aroroprl- 
ate  to  atate,  wltbout  finally  deciding  their 
merit,  the  other  grounds  aissigned,  thereby 
noting  possible  imperfections  In  submitting 
amoidments  to  the  Constltatlon  that  may  In 
the  future  surely  be  avoided. 

A.  The  act  embodying  the  proposed  "road 
bond  amendment"  was  submitted  to  the  Gov- 
ernor in  plain  vlolatloa  of  this  provision  of 
section  287: 

"No  act  or  resolution  of  the  Legislature  pass- 
ed in  accordance  with  the  provisions  of  tliis 
artide,  proposing  amendments  to  this  Consti- 
tution, or  calling  a  convention  for  the  purpose 
of  altering  or  amending  the  Constitution  of  this 
atate,  shall  be  submitted  for  the  approval  of 
the  Governor,  but  shall  be  valid  without  his 
approvaL" 

It  was  the  evident  design  of  the  provision 
to  remove  the  Governor  from  all  participation 
In  the  process  of  formulating  or  perfecting 
any  "act  or  resolution"  of  the  Legislature  in 
virtue  of  the  authority  and  power  there  de- 
scribed. 

B.  The  act  here  involved  having  been  sub- 
mitted to  the  Governor  in  violation  of  the 
above-quoted  provision,  after  its  perfection 
by  the  Judgmoit  of  the  houses,  the  Governor 
returned  it  with  a  prc^rased  amendment  "to 
the  bill,"  referring,  however,  to  a  paragraph 
ther^n  that  contained  the  proposed  amend- 
ment to  the  Constitution.  Thereupon  the 
bouses  concurred  in  the  Governor's  proposed 
amendment  "to  the  bill";  the  journals  re- 
citing nothing  more  than  a  reading  of  the 
Governor's  proposed  amendment,  and  being 
wholly  silent  as  to  any  reading  of  the  pro- 
posed amendment  to  the  Constitution,  either 
as  It  was  before  or  after  the  Governor's  pro- 
posal received  the  consideration  of  the  hous- 
ea  The  decision  in  Jones  v.  McDade,  200  Ala. 
'J30,  75  South.  988,  Involved  no  such  question 
as  that  projected  by  the  matters  and  acts 
Just  stated.  There  the  proposal  was  in  pro- 
cess of  formulation  in  the  houses,  was  In 
fieri,  when  the  amending  was  done.  Here  the 
Legislature  had  completed  its  consideration, 
at  least  to  the  extent  of  a  perfect  accord  be- 
tween the  houses.  Whether  a  new  beginning 
was  necessary  in  these  circumstances  is  a 
question  of  doubtful  solution.  If  the  amend- 
ment proposed  by  the  Governor  was  not  con- 
stitutionally made  a  part  of  the  proposed 
amendment  to  the  Constitution,  then  the  elec- 
torate did  not  vote  upon  an  amendment  pro- 
posed, in  a  constitutional  sense,  by  the  Legis- 
lature. 

C.  The  act  proposing  the  "road  bond 
amendment"  prescribed  a  minimum  i)eriod  of 
publication  one  weelc  less  than  the  Constitu- 
tion (section  284)  exacts;  but  the  Governor 
observed  the  Constitution. 

D.  In  re^>ect  of  expression,  material  fea- 
tures ot  the  proposed  "road  bond  amendment" 
art  most  remarkable.     In  terms  therein  it 


refers  to  a  fund  to  be  derived  from  a  "state 
license  tax  on  all  automobiles  or  motor  driv- 
en vdildes  •  •  •  to  be  levied  and  col- 
lected on  all  such  vehicle  privilege  license 
tax  now  levied  or  which  may  hereafter  be 
levied  by  law.  •  •  •••  The  language 
contemplates  a  tax  on  a  tax — an  absurdity, 
of  course.  It  is  said  that  familiar  rules  of 
construction  would  allow  the  substitution  of 
"and"  for  "on"  in  the  quoted  phrase.  When 
it  Is  considered  that  the  electorate  actually 
voted  upon  and  for  the  proposed  amendment, 
thus  Introducing  a  factor  of  constitutional 
consequence,  it  is  at  least  doubtful  whether 
the  usual  rules  of  construction  would  be  ap- 
plicable, for  who  can  say  the  voters  Intended 
to  express  their  judgment  upon  anything  dif- 
ferent from  the  amendment  as  written? 

Again:  Whether  the  bonds  to  be  issued  un- 
der the  proposed  "road  bond  amendment" 
were  to  carry  the  pledge  or  promise  of  the 
full  faith  and  credit  of  the  state  of  Alabama, 
or  were  to  be  but  a  charge  uq;>on,  alone  to  be 
paid  out  of,  the  particular  fund  derived -from 
the  llcaise  or  privilege  tax  on  motor-drlv«i 
vehicles,  Is  at  least  doubtful.  If  the  credit 
of  the  state  was  Intended  to  be  pledged  to  the 
payment  of  the  bonds,  thai  a  state  debt 
would,  of  course,  be  thereby  created  and  evi- 
denced ;  and.  If  so,  it  may  be  Inquired  wheth- 
er ttie  general  obligatloa  of  the  state  can  be 
imposed  alone  upon  a  class,  the  users  of 
motor-driven  vehicles  within  its  borders. 

Again:  Whether  the  terms  of  the  i»-oposed 
"road  bond  amendment"  devoting  the  pro- 
ceeds of  such  taxes  to  the  particular  objects 
enumerated  therein  are  qualified  or  contra- 
dicted by  the  later  broad  provisions  express- 
ly pro^idlug  that  the  funds  derived  from  the 
sale  of  the  bonds  should  be  expended  as  the 
"highway  department"  may  direct,  subject  to 
the  approval  of  the  Governor,  is  also  a  mat- 
ter of  doubt 

E.  Section  7  of  the  act  proposing  the  "road 
bond  amendment"  is  said  to  ccmtain  matter 
without  any  proper  relation  to  the  submission 
of  the  amendment  under  the  Constitution; 
that  it  is  but  legislation. 

We  conclude:  When  it  is  considered  that 
the  design  of  this  effort  was  to  authorize  the 
issue  of  $25,000,000  in  bonds  to  be  sold  to 
purchasers;  that  the  plan  selected  involved 
the  ammdment  of  the  Constitution,  which, 
through  section  213,  prohibits  any  new  debt 
against  the  state  except  for  defined  purposes 
and  in  stipulated  circumstances,  pnwounclng 
"absolutely  void"  every  other  act  Incurring 
debts  otherwise,  and  which,  through  section 
93,  Inhibits  the  state  from  engaging  in  works 
of  internal  improvement  operating  a  depar- 
ture from  the  constitutional  policy  first  de- 
clared in  the  organic  law  of  1875,  It  is  nothing 
less  than  astounding  that  such  a  colossal  plan 
and  purpose  could  have  progressed  through 
all  its  stages  without  some  one  In  authority 
tiu-ning  to  the  U(mstltutlon  of  the  state  and 
at  least  reading  Us  commands  as  the  only 
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mediom  through  which  all  the  people  can 
and  do  speak  when  that  Instrument's  amend- 
ment Is  proposed. 

The  proposed  "road  hond  amendment"  be- 
ing void,  a  nullity,  the  complaining  taxpayer, 
the  appellant.  Is  entitled  to  the  Injunctive 
relief  he  seeks.  His  bill  was  not  subject  to 
the  demurrer.  The  trial  court  erred  in  sus- 
taining the  demurrer.  The  decree  is  reversed 
and  the  cause  Is  remanded. 

Reversed  and  remanded. 

ANDERSON,  a  J.,  and  SA7RE  and  MILIr 
KR,  JJ.,  concur. 

SOKKRVILLB,  GARDNER,  and  THOMAS, 
JJ.,  dissent. 

On  Rehearing. 

McCLELLAN,  J.  (for  the  court).  Before  re- 
sponding to  the  material,  relevant  proposi- 
tions and  argument  presented  in  the  briefs 
in  support  of  this  ai^licatlon  for  rehearing, 
there  are  some  preliminary  matters  to  which 
attention  will  be  given. 

In  the  original  oplnlcm  delivered  on  Feb- 
ruary 3,  1921,  this  appeal  and  the  important 
questions  involved  in  its  disposition  were 
b'eated  and  con^dered  in  the  customary, 
normal  manner  of  judicial  deliverance  by 
the  highest  court  of  the  state  of  Alabama. 
That  seemed  the  proper  way  In  which  the 
great  duty  ut  this  court  should  be  perform- 
ed. On  pages  8  and  9  of  the  printed  brief 
tor  the  appellees  in  support  of  the  rehearing 
It  Is  said: 

"The  boldin«;8  of  the  court  In  this  case  have 
made  a  profound  impression  upon  the  public 
mind.  In  spite  of  the  very  clear  and  forcible 
logic  with  which  the  majority  of  the  court 
analysed  and  decided  the  questions  presented 
for  its  consideration,  the  mind  of  the  public 
seems  to  have  been  utterly  unable  to  follow 
the  argument  or  to  understand  the  conclusions 
reached  by  the  majority  of  the  court,  and  the 
lay  feeling  is  almost  universal  that  the  wQl 
of  the  people  has  been  defeated  by  a  techni- 
cality in  which  there  is  no  substance.  The  at- 
torneys for  appellee  do  not  participate  in  this 
feeling.  When  they  read  the  opinion  they  sow 
challenge  they  were  impressed  with  its  clear- 
ness, its  force,  its  logic,  and  judicial  temper, 
hut  were  nevertheless  encouraged  to  search 
for  a  week  link  in  the  argument  by  a  feeling 
that,  whenever  there  is  a  consensus  of  opin- 
ion among  a  large  part  of  the  thinking  public 
upon  a  great  public  question  in  which  they  are 
deeply  interested,  a  conclusion  in  conflict  there- 
with may  be  examined  with  the  hope,  at  least, 
if  not  with  an  almost  superstitious  expectation, 
that  some  essential  consideration  has.  In  some 
way,  been  overlooked." 

[7]  Since  the  decision  on  F^mary  8, 1921, 
declaring  that  this  "road  bond  amendment" 
did  not  become  a  part  of  the  Omstltatlon, 
because  of  the  Tlolati<»i  of  mandatory  pro- 
Ti8i<Hia  of  the  Constitution,  there  has  ap- 
peared distinct  manifestatloDS  of  a  desire  on 
the  part  of  some  to  undertake  to  induence, 
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through  a  cultivated  public  clamor,  the  judg- 
es who  formulated  the  judgment,  when  they 
came,  as  they  have  now,  to  reconsider  that 
judgement  <hi  rehearing.  Ignorance,  and 
nothing  worse,  accounts  for  some,  if  not  all, 
of  this  activity  and  publicity;  Ignorance  of 
the  distinction  between  anarchy  and  consti- 
tutional government;  ignorance  of  the  im- 
perative necessity  to  maintain  and  preserve 
the  independence  of  the  judiciary,  a  condition 
that  cannot  prevail  If  extraneous  circum- 
stances, unrelated  to  the  law  or  to  judicial 
processes,  are  countenanced  by  worthy  dtl- 
Eens;  Ignorance  of  the  fact  that  judges  are 
bound  by  oath,  as  well  as'  by  evefy  sense  of 
self-respecting  fidelity  and  re^onslbUlty,  to 
enforce  the  Constitution,  an  obligation  that 
rests  on  the '  conscience  of  the  individual 
judge,  to  satisfy  which  It  is  given  no  other 
judge,  or  judges,  to  do,  for  no  judge  is  made 
the  keeper  of  the  conscience  of  another 
judge;  Ignorance  of  the  fact  that  no  power 
or  authority  Is  conferred  on  this  court  or  its 
judges  to  forgive,  condone,  or  heal  violations 
of  plain,  unambiguous  mandates,  prohibi- 
tions, or  limitations  of  the  Constitution,  even 
if  the  violation  results  in  the  greatest  good 
or  promotes  a  universal  benefacticMi;  for,  if 
"forced  and  unnatural  constrocUons"  of 
plain,  unambiguous  provisions  of  the  Consti- 
tution are  accepted  by  the  courts,  "they  in- 
flict a  wound  upon  the  Constitution  whi(^ 
nothing  can  heal."  Sadler  v.  Langham,  34 
Ala.  835,  where  this  court,  through  Stone, 
J.,  approved  this  statement  of  an  absolute 
judicial  rule: 

"My  rule  has  ever  been  to  follow  the  funda- 
mental law  as  it  is  written,  regardless  of  con- 
sequences." 

[1,1]  Recurring  now  to  the  thought  of 
the  quotation  (ante)  from  the  brief  support- 
ing the  application,  this  court  contemplates 
with  satisfaction  the  affirmative  disavowal, 
by  the  great  array  of  couns^  representing 
appellee,  of  any  participation  In  the  unfortu- 
nate, wholly  Ill-founded  8«>timent  there  said 
to  have  found  lodgment  in  the  lay  mind  that 
this  court  liad,  in  its  judgment,  introduced 
a  "technicality"  to  defeat  the  popular  will 
or  desire.  The  state  of  the  "public  mind"  to 
which  counsel  refer  would  seem  impossible 
of  creation  or  existence  in  this  enlightened 
state,  unless  it  is  assumed  that  those  enter- 
taining the  sentiment  indicated  are  unaware 
or  hare  forgotten  that  Alabama  has  a  Con- 
stitution, supreme  and  enduring  until  chang- 
ed In  accordance  with  its  prescriptions,  and 
binding  upon  all  the  people,  as  well  as  every 
judge  and  other  officer  who  has  taken  his 
solemn  oadi  to  support  and  vindicate  the 
OonsUtutlon.  If  this  "pubUc  mind"  should 
oonsider,  as  counsel  have  candidly  done  In 
their  unreserved  disavowal,  that  all  are  sub- 
jectf  to  the  paramount  government  of  the 
Constltutlcni,  they  would  come  at  once,  to 
know  that  there  is  no  such  thing  as  a  "te<4» 
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nlcallty"  when  the  enforcement  of  mandates 
of  the  Constitution  1b  the  Judicial  actioa  i«- 
quired  by  the  Constltation.  The  Oonstltii- 
tiou  contains  no  Idle  assertions,  no  meaning- 
less language,  no  eph«neral  puipose,  no  reo- 
ognltlcm  of  the  right  of  even  all  the  people — 
except  through  revolution  and  attendant  an- 
archy — or  of  the  Legislature  or  of  the  courts 
to  refuse  obedience  to  its  supreme  authority, 
or  by  evasion  or  subterfuge  to  defeat  the 
Constitution  as  the  highest  expression  of  the 
people's  will.  The  most  eminent  writer  <m 
Constitutions  and  the  jurisprudence  that 
gives  them  effect  (Cooley,  p.  88)  has  said, 
what  all  must  know,  that  the  court  wMdh 
permits  public  sentiment  to  Influence  a  con- 
Btroctlon  of  a  Constitution  that  is  not  war- 
ranted by  Its  intent  "would  be  Justly  charge- 
able with  reckless  disregard  of  official  oath 
and  public  duty" — a  charge)  that  r^resenta 
the  acme  of  odium  and  the  superlative  of 
Infidelity.  Now,  as  ever  before,  the  penalty 
for  the  violation  of  the  Constitution  is  that 
the  product  .of  the  offense  is  a  nullity. 

It  is  suggested  in  brief  for  appellee  on  re- 
hearing that  the  Judgment  of  this  court  on 
this  appeal  will  annul  the  "soldiers'  poll  tax 
amendment,"  resulting  in  the  electoral  dis- 
analiflcation  of  those  within  its  purview, 
who,  because  of  it,  availed  of  the  exenvtion 
(until  September  SO,  1923)  there  prescribed. 
The  validity  or  invalidity  of  the  "soldiers^ 
poll  tax  amendment"  Is  not  before  tbia 
court  Its  validity  or  invalidity  cannot  be 
determined  in  this  cause.  When,  If  ever,  the 
question  of  Its  validity  is  presented  here  in 
accordance  with  "due  process  of  law"  and 
the  practices  of  this  court,  the  court  will 
perform  Its  duty  in  the  premises.  The  sons 
of  Alabama  who  with  honor  to  their  state 
served  In  the  World  War,  under  the  colors 
of  a  nation  that  stood,  as  always,  for  the 
supremacy  of  right  over  might,  for  the  ob- 
servance of  the  obligations  of  duty  to  consti- 
tutional government,  and  for  fidelity  to  the 
institutions  of  state  that  protect  the  dearest 
Interests  of  those  subject  to  its  blessings  and 
'  bearing  its  burdens,  desire,  we  apprehend, 
the  fearless  maintenance  and  vindication  of 
the  Constitution  of  Alabama,  regardless  of 
the  popularity  or  unpopularity  of  the  result 
of  the  performance  of  that  duty. 

[10]  It  Is  now  insisted  In  support  of  the 
application  for  rehearing  that  the  "road 
bond  amendment"  has  acquired  a  status — by 
lapse  of  time  (not  a  year  since  its  proclama- 
tion, we  may  note),  by  favorable  vote  of  the 
electorate  participating  in  the  Section,  and 
by  some  action  (not  stated  in  the  record  be- 
fore this  court)  under  the  theory  that  the 
amendment  had  been  constitutionally  adopt- 
ed— that  now  precludes  Judicial  considera- 
tion; this  manifestly  from  motives  attribu- 
table to  expediency  only.  It.  is  expressly 
admitted  in  brief  that  the  question  of  the  va- 
lidity of  the  "road  bond  amendment"  Is  a 


Judidal  Question,  as  was  held  in  the  original 
(>pinlop.  The  stated  contention  is  rather 
surprising,  in  view  of  the  history  of  this 
cause,  the  nature  and  object  of  the  "road 
bond  amendment,"  and  the  thoroughly  Justi- 
fied public  purpose  which  prompted  the  pres- 
entation -  ot  this  cause  to  this  court — "to 
test"  the  validity  of  the  "road  bond  amend- 
ment" The  vote  on  the  "road  Ixxid  amend- 
ment" was  taken  on  February  16,  1920.  The 
proclamation  of  the  Governor,  declaring  the 
"road  bond  amendment"  adopted,  was  issued 
on  Idandi  1,  1920.  This  bill  to  test  every 
suggested  objection  to  the  validity  of  th« 
amendment  was  filed  December  22,  1820. 
practically  10  months  after  the  executive 
proclamation  was  Issued.  On  the  argument 
of  the  cause  in  the  Supreme  Court  it  waff 
stated  that  this  wns  a  "friendly  suit"  to  teat 
the  validity  of  the  "road  bond  amendment" 
as  upon  the  several  grounds  of  objection  a^ 
forth  In  the  pleading,  and  the  court  wan 
advised  of  the  hope  of  all  persons  interestett 
that  prompt  decision  would  be  given  thii* 
very  important  cause. 

If  the  contention  now  made  Is  sound,  it  i« 
manifest  that  practically  all  the  labor  and 
care  bestowed  by  the  court  and  by  counsel 
upon  the  distinctly  averred  objections^  w« 
were  at  pains  to  recite  in  the  "Statement' of 
the  Case,"  ante,  were  almost  utterly  vain: 
that  the  court.  In  response  to  a  "test  case" 
made  by  friendly  accord  and  consent,  has 
engaged  its  attention  and  high  function  in 
an  Immaterial,  unimportant,  chiefly  Idle  per- 
formance, not  necessary  to  the  determination 
of  the  validity  of  the  "road  bond  amend- 
ment," for  that  the  facts  making  up  the 
above-described  status  acquired  by  the  "road 
bond  amendment"  have  never  been  a  matter 
or  subject  of  doubt  or  debate;  and  hence,  if 
the  contentl<m  now  tmder  consideration  was 
well  founded  and  sound,  this  court  could 
have  discharged  ifcg  whole  du^  by  simply 
responding  to  the  appeal  that  'It  Is  too  late, 
under  those  uncontested  circumstances,  to  In- 
voke the  judicial  function  of  deciding  wheth- 
er the  'road  bond  amendment'  was  submit- 
ted to  the  electorate  in  conformity  to  the 
Constitution,"  the  electorate  having  voted 
thereon  and  favorably  thereto  on  February 
16,  1920.  This  court  is  not  responsible  in  the 
subtest  degree  for  the  delay.  If  such  there 
has  been,  hi  submitting  the  matter  to  Its  de- 
terminatlMi  nor  is  It  accountable  at  all  for 
any  consequences  or  action  that  Intervened 
or  have  Interposed  since  the  adjournment  of 
the  Legislature  of  1919.  That  this  cause 
was  brought  "to  test  out"  the  validity  of  the 
"road  bond  amendment"  was  both  desirable 
and  necessary  In  view  of  the  object  propos- 
ed. As  Its  name  shows,  the  "road  bond 
amendment"  was  designed  to  authorize  the 
issuance  of  bonds  and  their  sale  to  investors 
in  such  securities.  To  Induce  Investors  to 
buy  bonds,  it  is,  c£  oourae^  essential  that 
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their  validity  shall  be  beyond  question,  or  '  effect,  by  the  pronotincenient  60  years  ago  of 
that  doubts  affecting  their  validity  should  broad,  wholesome  constitutional  principles  In 
be  removed  or  com];>osed,  since  no  Investor '  Collier  v.  Frlerson,  supra,  as  quoted  In  the 
will  buy  clouded  securities ;  and  we  appre-  original  opinion,  ante.  The  people  them- 
hend  no  Investor  In  bonds  issued  by  a  state  |  selves,  are  bound  by  the  Constitution;  and, 
would  be  favorably  Inclined  to  purchase  If  being  so  bouod,  are  powerless,  whatever 
the  highest  court  of  the  state  offering  Its  |  their  numbers,  to  change  or  thwart  Its  man- 
bonds  on  the  market  was  found  to  be  hesl- '  dates,  except  through  the  peaceful  means  of 
tant,  for  whatever  supposed  reason  or  In- '  a  constitutional  convention,  or  ot  amendment 
ducement.  In  maintaining  and  vindicating  according  to  the  mode  therein  prescribed,  or 
the  mandates  of  the  Constitution  of  that '  through  the  exertion  of  the  original  right  of 
stata  j  revolution.     "The  Constitution  may  be  set 

Now,  as  to  the  merits  of  the  contention  aside  by  revolution,  but  it  can  only  be 
last  stated:  There  are  decisions  declaring  amended  in  the  way  it  provides,"  said 
that  time  and  action,  under  Constitutions  Hobson,  O.  J.,  in  McCreary  v.  Speer,  156  Ky. 
asserted  to  have  been  irregularly  or  Illegally   783,  TOl,  162  S.  W.  99,  103. 


promulgated,  preclude  sucb  belated  Judicial 
inquiry  into  their  validity.  The  cases  ot 
Taylor  V.  Virginia,  101  Va.  829,  44  8.  B.  754, 


[12]  We  come  now  to  the  pith  of  the  argu- 
ments addressed  to  and  bearing  upon  the 
soundness  of  the  adjudication  In  the  original 


Brittle  V.  People,  2  Neb.  198,  Miller  v.  John-  opinion,  that  the  provisions  of  section  284  of 
son,  92  Ky.  589,  18  S.  W.  622,  15  L.  R.  A. :  the  Constitution,  providing  that  "the  r^egls- 
524,  Nevada  ex  rel.  Torryson  t.  Gray,  21 !  lature  shall  order  an  election  by  the  qnall- 
Nev.  378,  32  Pac.  190,  19  Ij.  R.  A.  134,  and  fled  electors  of  the  state  upon  such  proposed 
Secombe  v.  Kettelson,  29  Minn.  560,  12  N.  |  amendments,  to  be  h^d  either  at  the  general 
W.  519,  are  dted  to  support  this  contention,  j  election  next  succeeding  the  session  of  the 
The  cases  from  Virginia  and  Kentucky,  |  Legislature  at  whldb  the  amendments  are 
ante,  concerned  attacks  upon  the  Oonstl- '  proposed  or  upon  another  day  appointed  by 
tutions  as  a  whole;  but,  as  if  to  guard  its '  the  Legislature,  not  less  than  three  months 
effect  from  misleading  precedent  In  that '  after  the  final  adjournment  of  the  session  of 
state,  the  Kentucky  court  declared  in  Miller  [  the  Legislature  at  which  the  amendments 
V.  Johnson,  supra,  with  respect  to  the  amend- 1  were  proposed,"  imposed  upon  the  Legisla- 
uient  of  the  Constitution,  that  if  the  Consti- 1  ture  as  an  entity,  not  In  Its  law-making  ca- 
tntlon  "provided  how  its"  amendment  was  padty,  the  nondelegable  duty  to  fix  the  time 
TO  be  effected,  "unless  the  [that]  manner  be ;  for  the  «lectlon  there  contemplated.  Instead 
followed,  the  Judiciary,  as  the  teterpreter  of!  of  fixing  the  time  as  the  Constitution  requir- 
that  Constitution,  will  declare  the  amend- ped,  the  Legislature  expressly.  In  section  4 
ment  invalid.  Koehler  v.  HUl,  60  Iowa,  543;  ]  (Gen.  Act?  1919,  p.  790),  underto<A  to  dele- 
State  V.  Tufly,  19  Nev.  391" — both  of  whl<*  gate  that  duty  and  Its  performance  to  the 
decisions  quoted  and  applied  the  doctrine  of  [  official,  the  Governor,  and  so  without  any 
Oolller  V.  Frlerson,  24  Ala.  100,  which  Is  re-  j  limit  or  direction  other  than  may  be  Implied 
produced  In  our  original  opinion.  The  Brit- !  from  the  t&et  that  the  Constitution  (section 
tie  and  Setombe  Cases  Involved  considera- ;  284)  forbade  the  holding  of  an  election  on  a 
tions  in  which  the  admission  Into  the  Union  proposed  amendment  within  three  months  of 
of  the  states  of  Nebraska  and  Minnesota  and  that  Legislature's  adjournment.  So  far  as 
acts  of  Congress  relating  thereto  and  subse- 1  the  there  manifested  will  of  the  Leglslatorb 
quoit  approval  were  Important  factors  in  the  was  concerned,  the  present  Governor  might 
conclusions  there  prevailing.  None  of  these  have  set  the  election  at  any  date  during  his 
four  decisions  are  relevant  in  fact,  or  term  of  office,  which  expires  in  1923,  no  pow- 
through  constitutional  principle  to  the  ques-  er  anywhere  residing  to  control  that  official's 
tlon  presented  and  decided  on  this  appeal,  i  discretion,  if  It  warrantedly  reposed  In  that 
The    Torryson    Case,    supra.    Invoked    the  official. 

court's  Interpretation  of  the  requirement  for  The  question  thus  made  and  the  action 
the  undefined  "publication"  of  proposed !  contemplated  was  and  Is  lmx>ortant  in  the 
amendments,  and,  being  open  to  construe- '  highest  degree,  unless  all  ccmservatlve  and 
tlon,  not  plain  and  unambiguous,  the  court  preservative  considerations  that  written  Con- 


gave    effect    to-  contemiK>raneous    construc- 
tion.   It  sheds  no  light  here. 

[11]  The  theory  that  a  favorable  vote  by 


stltutlons  have  developed  In  this  republic  are 
disregarded.  It  Is  not  a  technical  question; 
it  is  a  constitutional  question.    E?ven  the  lay- 


tbe  electorate,  however  unanimous,  on  a  pro-  man  would  so  understand  it,  if  he  would  give 
posal  to  amend  a  Constitution,  may  cure,  attention  to  the  nature,  purpose,  character, 
render  innocuous,  all  or  any  antecedent  fail- :  and  supremacy  of  the  organic  law  under 
ures  to  observe  commands  of  that  Constitu-  which  be  lives,  under  which  he  holds— In 
tlon  In  respect  of  the  formuladon  or  submls-  confident  reliance  upon  the  preservation  of 
slon  of  proposed  amendments  thereto,  does  all  provisions  of  the  Constitution — the  vest- 
not  prevail  In  Alabama,  where  the  doctrine  ed,  tinlmpaira'ble  interests  of  life,  liberty,  and 
of  the  stated  theory  was  denied,  In  obvious ,  property.    To  preserve  It  against  violation; 
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to  detect  tte  Infringement;  to  discover  the 
"sappers  and  miners"  of  the  authority  of 
any  provision  In  It;  to  play  the  searchlight 
of  scrutiny  upon  the  so-called  "liberal"  con- 
stnictlonist,  who  would  find  an  excuse  to 
escape  the  effects  of  its  mandates,  prohibi- 
tions, or  limitations  by  recourse  to  construc- 
tion when  its  terms  and  intent  are  plain  and 
unambiguous — these  are  among  the  primary 
duties  of  citizens  wisely  jealous  of  the  pres- 
ervation of  the  Constitution.  Able  as  are 
the  arguments  presented  against  the  stated 
ruling  of  this  court,  we  find  in  them  no  sound 
contestation  of  these  primary  premises  of 
the  conclusion  prevailing,  viz.  that  the  pow- 
er to  propose  amendments  to  the  CSonstitu- 
tlon  itself  is  a  special  power,  not  inherent 
in  the  Legislature,  to  be  exercised  in  strict 
conformity  to  the  mode  and  the  manner  pro- 
vided by  article  18  of  the  Constitution.  Col- 
lier V.  Frierson,  24  Ala.  100;  12  G.  J.  pi». 
687,689. 

Quite  to  the  contrary  of  a  contestatimi  of 
the  stated  premises,  the  brief  (page  10)  for 
appellee  in  support  of  the  ai^licatioa  for 
rehearing  expressly  concedes  that,  if  the  pro- 
visions of  section  284,  relating  to  the  ap- 
pointmoit  by  the  Legislature  of  the  date  or 
time  for  election  on  proposed  amendments  to 
the  Constitution,  are  not  referable  to  action 
by  the  legislature  In  its  capacity  of  law- 
maker— OS  was  decided  in  the  original  opin- 
ion ante —  the  argument  prevailing  with  the 
court  "is  conclusive";  and  again  at  page  16 
the  brief  for  appellee  conceded  that,  If  the 
power  to  appoint  the  time  for  the  election  ou 
proposed  amendments  Is  reposed  in  the  Leg- 
islature as  an  entity,  not  in  its  capacity  as 
law-maker,  "the  conclusion"  prevailing  "nec- 
essarily follows."  In  the  brief  for  rehearing 
of  Mr.  Strlngfellow  "for  interested  parties," 
it  is  also  frankly  conceded  that — 

"If  the  ordering  of  the  election  upon  a  pro- 
posed amendment  to  tlie  Constitution  is  not 
committed  to  the  Legislature  in  its  law-making 
capacity,  the  writer  agrees  that  such  power  of 
delegation  does  not  exist" 

So,  In  view  of  the  eminence  and  great  abil- 
ity of  the  counsel  who  have  scrutinized  the 
bases— In  logic,  fact  and  law — for  the  con- 
duslon  prevailing  on  original  consideration 
and  stated  in  that  opinion,  this  court  cannot 
be  mistaken  in  assuming  that  the  question, 
the  coutrolling  Inquiry,  projected  and  press- 
ed on  this  application  for  rehearing,  is  one 
of  construction,  only,  of  the  before-quoted 
provisions  of  section  284  of  the  Constitution 
and  those  bearing  upon  or  related  to  the 
particular  character,  quality  and  dignity  of 
the  i>ower  of  appointing  the  time  for  the 
holding  of  an  election  on  a  proposed  amend- 
ment to  the  Constitution.  Such  was  the  real 
crux  of  the  inquiry  considered  and  decided 
in  the  original  opinion;  but  the  arguments 
project  and  define  this  distinct,  ctmtrolling 
questlcra  much  more  clearly  than  did  the  ar- 


guments,- oral  and  In  brief,  on  original  sub- 
mission. The  present  review  and  reconsid- 
eration is  thus  reduced  in  scope  and  subject- 
matter  to  the  point  of  an  "irreducible  mini- 
mum." The  proposition  earnestly  urged  is 
that  the  function  and  service  of  the  Legisla- 
ture in  performance  of  its  duty  under  article 
18  of  the  Constitution,  In  prc^osing  and  sub- 
mitting amendments  to  the  Constitution,  is 
divisible  into  two  distinctive  processes  or  ac- 
tions, in  the  order  to  be  stated,  viz.  formu- 
lating, upon  constitutionally  attained  agree- 
ment of  the  two  houses,  a  proposed  amend- 
ment to  the  Constitution,  and,  this  being 
|.  done  (permissibly  concurrently)  as  the  neces- 
sary, natural  precursor  of  and  predicate  for 
the  other  process,  to  wit,  that  of  ordering 
the  election,  including  a  valid  provlsi(Hi  for 
the  time  It  shall  be  held. 

[13]  Upon  this  premise  it  is  insisted  that 
the  provisions  respecting  the  election  confer 
this  power  upon  the  Legislature  in  its  law- 
making capacity  not  as  an  entity,  and  there- 
fore other  provisions  of  the  Constitution 
governing  law-making  come  Into  operaticm 
and  deserve  observance  in  the  process  of 
completely  ordering  the  election.  Including 
tha  time  for  holding  it,  and,  being  but  an  act 
of  law-making,  no  invalidity  would  result 
from  delegating  to  the  Governor  the  discro- 
l.tion  to  fix  the  time  of  the  electim,  a  commit- 
j  tal  of  discretion  long  recognized  In  the  stat- 
'  utes  of  this  state  with  respect  to  electionak 
This  practice  Is  Invoked  in  the  aid  of  the 
view  urged  for  appellee.  It  is  referable  to 
I  the  rule  recognizing  the  force  of  contempora- 
neous construction  in  those  cases  only  where 
the  subject  of  consideration  is  open  to  con- 
struction— where  the  provision  is  not  plain 
and  unambiguous.  In  the  original  opinion 
it  was  pronounced,  on  abundant,  unquestion- 
able authority.  In  this  court  and  elsewhere, 
that  contemporaneous  constructioa  or  prao 
tlces  illustrative  of  an  interpretation  other- 
wise than  according  to  the  plain  and  unam- 
biguous intent  of  the  terms  employed  In  the 
Constitution  cannot  be  consulted  or  heeded, 
to  the  end  that  the  plain,  unambiguous  pro- 
visions of  the  organic  law  might  be  defiected 
from  their  intended  and  avowed  effects. 

In  addition  to  these  considerations,  re- 
course to  contemporaneous  construction  or 
governmental  practices  with  respect  to  elec- 
tions in  this  state  is  utterly  Impossible  here, 
for  the  obvious  reason  that  the  provisions  of 
article  18,  touching  the  matter  of  elections 
on  proposed  amendments  to  the  Constitution, 
are  new  to  the  present  Constitution  of  1901, 
as  a  comparison  of  the  preceding  organic 
laws  of  the  state  reitdily  discloses.  Even  if 
the  plain  intent  of  this  feature  of  section  284 
could  be  regarded  as  changed  or  modified  (in 
effect  amei^led)  by  the  course  of  govern- 
mental agencies  in  pursuing  another  method 
in  the  premises,  no  semblance  of  such  prac- 
tice appears  to  exist.    Surely  a  tew  aimradlo 
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offenses  against  an  nnambiKUoas  constitu- 
tional mandate  will  not  suffice  to  establish 
the  basis  for  a  subversion  of  its  terms.  In- 
deed, the  same  Legislature  submitting  the 
"road  bond  amendment"  submitted  the  "in- 
creased Interest  amendment,"  described  In 
paragraph  6  of  the  bill  filed  In  this  cause,  In 
accordanoe,  In  this  regard,  with  the  require- 
ments of  section  284;  that  is  to  say,  the  Leg- 
islature Itself  fixed  the  date  for  the  special 
election  on  that  proposed  amendment.  Ckm- 
fining  the  inquiry  projected  by  the  arga> 
meuts  for  rehearing  to  the  scope  and  realm 
to  which  the  language  of  the  Constitution 
and  all  jorlatic  ooostderatlons  that  cootrlb- 
nte  to  sound  constitutional  exposition  re- 
strict it,  the  question's  solution  cannot  find 
Just  aid  in  collateral  incidents,  practices  un- 
der differently  phrased  Constitutions  or  In 
the  generalizations  of  great  writers  or  courts 
that  had  not  b^ore  them  Alabama's  organic 
law. 

Recurring  to  the  particular  contention  for 
the  dlvlslbUity  of  the  function  of  proposing 
and  of  submitting  amendments  to  our  Con- 
stitution: The  analysis  proposed  in  the  argu- 
ments is  a  strllxing  illustration  of  the  well- 
known  ability  of  counseL  More;  it  Is  pleas- 
ing to  contemplate  as  the  performance  of 
lawyers  of  hle^est  skill.  Nevertheless,  It  Is 
not  sound.  Viewed  as  the  work  of  a  sur- 
geon. It  would  separate  the  heart  from  the 
body,  leaylng  the  body  without  the  lnq;>ulse 
of  life.  The  heart  of  the  simple,  complete, 
separately  provided,  distinct  system  for 
amending  the  Constitution  (Jones  t.  McDade, 
supra;  Commonwealth  v.  Oriest,  196  Pa. 
386,  46  Atl.  505,  50  L.  R.  A.  568,  572,  among 
others)  Is  that  which  alone  can  Infuse  life 
into  that  which  is  lifeless,  via.  a  favorable 
election  by  the  pet^Ie  on  the  amendment  pro- 
posed, liie  body  to  become  therel^>on  vital 
is  the  proposed  amendment  The  electoral 
function  Is  not  the  body,  but  the  heart  that 
vitalizes  the  body.  The  argument  proceeds 
in  the  reverse  order  of  the  factors  to  which 
It  must  refer.  It  unjustifiably  exalts  the 
mere  order  in  which  these  two  acts  may  be 
performed  over  the  constitutional  design  and 
composite  effect  to  which  that  action  can 
alone  relate.  The  design  of  article  18  la  an 
entire  scheme.  To  propose  an  amendment 
without  providing  for  the  election  would  be 
as  mudi  a  folly  as  providing  for  an  election 
on  an  amendment  not  proposed.  The  plan 
established  by  article  18  is  the  only,  the  ex- 
clusive, plan  for  amendment.  In  the  opening 
sentence  of  this  distinct  article  it  is  provided 
that— 

"Amendments  may  be  proposed  to  this  Con- 
stitntion  by  the  Legislature  in  the  manner  fol- 
lowing.   •    •    •" 

The  italicized  words  are  definitive  and  re- 
atrictlre.  Tb^,  too,  are  new  to  the  present 
Constltntlon.  No  other  manner  than  that 
tberdnafter.  In  artlde  18  plainly  provided. 


V.  CRAFT 
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can  be  employed.  The  generally  approved 
doctrine  of  Collier  v.  Frierson,  24  Ala.  100, 
concludes  to  the  like  effect,  saying: 

"Every  requisition  whicli  is  demanded  by 
the  instrnment  itself  most  be  observed,  and  the 
omission  of  any  one  is  fatal  to  tlie  amend- 
ment" 

•f 
The  manner  following  concerns  both  the 
action  to  be  taken  and  the  body  to  take  it 
The  action  is  (a)  to  formulate  a  proposed 
amendment,  and,  having  Aone  this,  (b)  to  or- 
der an  election  thereon,  and  (c)  fix  the  time 
it  shall  be  held  not  less  than  three  moaths 
after  the  final  adjournment  of  that  session. 
By  what  agency  is  this  action  to  be  taken? 
Section  284  designiites  the  "Legislature"  as 
the  agency  for  taking  the  action  defined. 
Obviously  for  this  purpose  there  is  reposed 
in  the  Legislature  the  active  principle  to  ex* 
erdse  a  special  power.  The  Constitution  de- 
votes to  its  creation  a  distinctive  place  in 
arrangement  There  was  a  separate  com* 
mittee  of  the  convention  of  1901  to  frame 
and  report  on  the  "Mode  of  Amending  the 
Constttntion" —  a  committee  different  from 
the  committee  to  consider  and  report  <»  the 
legislative,  the  law-making,  department 
Now,  In  designating  the  agmcy  to  formulate 
and  agree  up<Hi  an  amendment  the  Legisla- 
ture is  named.  No  one  has  yet  contended 
that  in  formulating  an  amendment  the  Leg- 
islature is  exercising  Its  law-making  power, 
elsewhere  defined  and  regulated  in  the  Con- 
stitution. It  would  be  wholly  Irrational  to 
do  so.  In  the  same  section  (284),  in  the  same 
sentence,  the  writers  of  the  Constitution 
used  the  identical  word  to  designate  what 
agency  should  order  the  election  and  fix  the 
time  it  should  be  held,  viz.  the  Legislature. 
If  the  Legislature  as  an  entity,  not  in  its 
law-making  capacity,  is  the  only  agency  that 
can  formulate  an  amendment,  how  can  it  for 
a  moment  be  thought,  much  less  contended, 
that  "Legislature"  was  intended  to  have  any 
different  effect  or  design  when  the  ordering 
of  the  election  and  fixing  the  time  it  should 
be  held  was  the  purpose  of  the  makers  of 
the  Constitution?  If  "Legislature"  means 
the  entity  in  one  instance,  it  has  the  same 
meaning  in  the  other:  for  there  is  not  In 
article  18  of  the  Constitution  or  elsewhere 
therein  the  slightest  intimation,  structural 
or  verbal,  that  a  different  signlflcatlon  was 
intended  in  one  instance  from  that  patently 
intended  in  the  other. 

There  was  no  obstacle  to  the  Constitution's 
designating  the  entity,  the  Legislature,  aa  the 
distinctive  actor  in  ordering  an  election  on  a 
proposed  amendment  and  in  fixing  the  time 
it  should  be  held.  The  makers  of  the  Con- 
stitution were  free  to  repose  and  impose  this 
power  anywhere.  They  chose  the  "Legisla- 
ture," naming  the  same  agency  that  was  des- 
ignated to  formulate  an  amendment ;  but  the 
insistenca  la  that  the  "Leglslatursf"  in  an- 
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otber  capadty,  viz.  that  of  law-making,  was 
Om  Constltatlon's  Intent,  and  this  Insistence 
lias  led  the  proponents  of  this  theory  into  a 
contention  that  to  accept  it  would  contradict 
and  defeat  express  prorlslons  of  section  287, 
as  is  pointed  out  in  the  original  opinion  ante. 
Having  taken  this  ground.  Inescapable  logic 
required  them  to  assert  that  every  provision 
of  the  Constitution  governing  law-making  is 
applicable  to  the  process  of  ordering  an  elec- 
tlcHi  on  a  proposed  amendment  and  fixing  the 
time  it  should  be  held,  and  this  to  the  ex- 
tent of  affirming  that  such  legislative  action 
should  be  presented  to  the  Governor  under 
the  mandate  of  section  125,  thereby  subject- 
ing tlie  action  in  question  to  executive  veto 
or  amendment.  The  unsoundness  of  their 
major  premise  and  the  proposition  they  pro- 
posed to  establish  upon  it  Is,  to  onr  minds, 
clearly  demonstrated  by  the  limits  to  which 
the  logic  of  argumentation  thus  necessarily 
carried  them;  for,  if  providing  for  an  elec- 
tion on  a  formulated,  proposed  amendment 
is  simply  a  law,  is  the  product  of  law-making, 
the  Gk>vemor'B  right  to  participate  In  the  pro- 
cess, as  a  limited,  yet  a  very  potential,  part 
of  the  legislative  department,  Is  established. 
Nevertheless,  to  establish  it  is  to  ignore  this 
plain  language  of  section  287: 

"No  act  or  resolution  of  the  Legislature 
passed  in  accordance  with  the  provisions  of 
this  article,  proposing  amendments  to  this  Con- 
stitution, or  calling  a  convention  for  the  pur- 
pose of  altering  or  amending  the  Constitution 
of  this  state,  shall  be  submitted  for  the  ap- 
proval of  the  Governor,  but  shall  be  valid  with- 
out his  approval." 

And  votes,  orders  or  resolutions  "amend- 
ing this  Constitution"  are  excepted,  in  sec- 
tion 126  of  the  Constitution,  from  presenta- 
tion to  or  action  by  the  Governor. 

[14]  The  Legislature  may  choose  either  an 
"act  or  resolution"  through  which  to  exer- 
cise the  powers  conferred  by  article  18  of  the 
Constitution.  Jones  v.  McDade,  200  Ala.  230, 
233,  76  South.  988.  The  quoted  provisions  of 
section  287  mean  what  they  plainly  say,  viz. 
that  "no  act  or  resolution"  shall  be  submitted 
to  the  Governor's  approval  The  "act  or  res- 
olution" in  the  convention's  mind  is  expressly 
defined  in  the  sentence,  viz.  the  act  or  resolu- 
tion passed  in  accordance  with  the  provisions 
of  this  article,  thereupon  describing  the  arti- 
cle's substance  and  design  as  follows:  "Pro- 
posing amendments  to  this  Constitution  or 
calling  a  convention  for  the  purpose"  of  al- 
tering or  amending  the  Constitution.  "Pro- 
posing amendments  to  this  Constitution" 
omiprehends  that  completed  process,  viz.  the 
■ubmission  to  the  electorate,  at  a  designated 
time,  of  a  formulated  amendm«it  to  the  or- 
ganic law.  The  intent  is  the  same  In  the 
q;)eciflc  exception  written  in  section  125. 
The  language  of  section  287  is  the  same  in 
respect  of  proposing  amendments  as  it  is  In 


respect  of  "calling  a  convenHon,"  submitting 
that  issue  to  the  baUot  (section  286).  Could 
it  be  soundly  contended  that  the  designation 
of  tlie  date  that  a  proposed  convention  should 
assemble  is  mere  law-making,  and  must,  to 
l>e  valid,  be  submitted  to  the  approval  of  the 
Governor  as  other  legislation  is?  The  quoted 
terms  of  section  287,  absolute,  anal«  and  pro- 
hibitory, forbid  the  submission  to  the  Gov- 
ernor's approval  of  any  "act  or  resolution" 
passed  in  accordance  with  the  provisions  of 
article  18;  and,  being  so  prohiUted,  it  is  im- 
possible, wltliout  denying  plain  language  its 
obvious  effect,  to  refer  the  ordering  of  an 
election  on  a  proposed  amendment,  or  the 
fixing  of  the  date  it  should  be  held,  to  the 
Legislature  in  its  law-making  capacity.  If 
that  dissevering  view  was  taken,  the  process 
for  amending  the  Constitution  would  be  an 
Anomalous  hybrid,  the  executive  being  armed 
with  the  power  of  veto  to  hinder,  delay,  or 
defeat  the  ordering  of  the  election  and  the 
fixing  of  a  day  tlierefor,  if  the  executive  was 
out  of  sympathy  with  the  Legislature's  will. 
If  the  Legislature  eml>odied  in  one  act  both 
the  proposed  amendment  and  the  provisions 
for  the  election,  as  it  may  do,  then,  as  it  Is 
quite  logically  asserted,  the  executive  would 
be  further  armed,  through  the  veto  power,  to 
hinder,  delay,  or  defeat  the  entire  will  of 
the  Legislature,  if  the  Governor  did  not  share 
the  legislative  view.  These  and  other  readily 
conceivable  anomalies  would  result  from  tak- 
ing liberties  with  the  unmistakable  language 
of  sections  284  and  287  of  the  Constitution. 

It  is  insisted  that,  t>ecause  no  legislative  or 
other  regulations  are  provided  in  section  284 
to  govern  or  define  the  Legislature's  action 
in  respect  of  the  election  on  a  proposed 
amendment,  it  should  be  concluded  that  this 
action  was  designed  to  be  subject  to  the  Con- 
stitution's legulations  for  the  making  of  laws. 
The  Legislature's  action  in  that  regard  Is 
simply  to  fix  the  time  the  election  shall  oc- 
cur. This  it  may  do  by  either  resolution  or 
act,  and  a  resolution  is  not  a  law  under  our 
system.  Reynolds  v.  Blue,  47  Ala.  711,  713; 
34  Cyc.  pp.  1167,  1168.  The  suggestion  that, 
imless  subjected  to  legislative  regulations  in 
the  Constitution,  a  minority  of  either  house 
might  provide  for  the  election,  is,  we  think, 
chimerical. 

It  is  asserted  in  brief  for  appellee  that 
authorities  are  abundant  to  the  effect  tliat 
providing  for  an  election  on  a  proposed 
amendment  to  a  Constitution  is  but  a  mat- 
ter of  legislation,  subject  to  constitutional 
regulations  of  that  funcUbn.  But  two  deci- 
sions are  cited  to  the  point  on  brief  for  ap- 
pellee, viz.  Hatch  V.  Stoneman,  66  CaL  634, 
6  Pac.  734,  and  Nelsel  v.  Moran  (Fla.)  85 
South.  346.  In  the  Neisel-Moran  Case,  supra, 
the  Constitution  Itself  fixed  the  "next  gen- 
eral election  of  representatives"  as  the  time 
for  the  electorate  to  vote  on  a  proposed 
amendment.    In  Alabama's  Oonstitution  the 
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L^^lature  la  commanded  to  fix  the  time  for 
the  election.  The  Florida  case  is  without 
any  bearing  upon  the  question  here.  The 
other  decision  (Hatch  ▼.  Stoneman)  was 
predicated  of  the  particular  proyision  of  the 
California  Constitution  (article  18,  t  !)•  pro- 
Tlding  that  the  Legislature  should  submit  a 
proposed  amendment  "In  such  manner,  and 
at  such  time,  and  after  each  publication  as  it 
may  be  deemed  expedient."  OCbe  court  there 
drew  a  distinction  between  the  formulation 
of  an  amendment  and  provision  for  an  elec- 
tion thereon,  holding  the  latter  action  to  be 
law-making  only,  and  that  presentation  to 
the  Governor  was  essential.  The  decision 
may  be  sound  as  an  exposition  of  the  Consti- 
tution there  involved.  Its  doctrine  did  not 
find  favor  In  Commonwealth  v.  Griest,  196 
Pa.  396,  46  Atl;  SOS,  50  L.  B.  A.  674,  S7S. 
Suffice  it  to  say,  as  did  the  court  last  dted, 
that  the  provisions  of  our  Cionstitution,  par- 
dcnlarly  those  quoted  from  section  287,  are 
materially  different  from  those  of  California, 
and  that  that  decision  is  valueless  here. 

Pertinent  historical  events  forming  the 
drcumatances  In  the  atmosphere  of  which 
the  constitutional  convention  ot  1901  wrought 
oat  the  present  organic  law  further  empha- 
size the  correctness  of  the  conclusion  of  this 
court  On  December  16,  1898,  Gov.  JoseiA  T. 
Johnston  approved  an  act  to  provide  for 
holding  a  convention  to  revise  and  amend  the 
Constitution  of  this  state,  Oen.  Acts  1888-98, 
pp.  90-87.  Tof  reasons  entertained  by  the 
Governor,  in  May,  1889,  he  called  the  Legis- 
lature Into  special  session  to  consider  the  re- 
peal of  the  act  submitting  the  call  for  a  con- 
stitntional  convention  to  the  people  of  Ala- 
bama. Upon  the  assembling  of  the  Legisla- 
ture in  special  session,  the  Governor  com- 
municated thereto  his  official  message.  It  is 
reproduced  in  the  published  acts  of  that  ses- 
sion. It  was  a  forceful  presentation  of  the 
executive  views.  The  message  reflects  the 
public  excitement  of  the  time,  noting  the  Im- 
pending mass  meeting  for  that  evening  in 
the  city  of  Montgomery,  and  that  the  United 
States  senatoiB  and  members  of  Congress 
representing  Alabama  were  proclaimed  as 
ready  to  participate  in  the  effort  "to  in- 
struct" the  Assembly  as  to  their  duty  to  re- 
fuse to  repeal  the  act  calling  the  convention 
and  submitting  that  issue  to  the  ballot 
The  Governor's  views  prevailed  in  the  As- 
sembly. The  act  was  repealed.  Accompany- 
ing the .  Governor's  message  to  the  Legisla- 
ture was  a  letter  to  the  Gtovemor  from  Hon. 
Bobert  C.  BrickeU,  giving  it  as  his  opinion 
that  the  Assembly  had  the  rightful  power  to 
repeal  the  act  calling  a  constitutional  con- 
vention; and,  in  the  course  of  his  letter,  he 
advised  that,  as  to  the  method  of  constitu- 
tional change  by  amendment  proposed,  the 
doctrine  of  strict  observance  of  constitution- 
al prescriptions,  laid  down  in  Collier  v.  Frier- 
aon,  24  Ala.  100,  and  in  Jameson  on  Constl- 
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tutional  Conventions,  t  674e,  was  essential. 
The  General  Assembly  next  elected,  after  the 
retirement  of  Gov.  Johnston,  passed  the  act 
approved  December  11,  1900  (Gen.  Acts  1900- 
01,  pp.  224-234),  again  snbmltUng  the  call 
for  a  constitutional  convention  to  the  elec- 
torate. The  call  was  sustained.  The  con- 
vention met  and  wrote  the  present  organic 
law.  The  memory  and  purposes,  at  least  ou 
one  side,  of  the  contest  and  conflict  of  1889, 
found  unmistakable  expression  in  the  C<m- 
stltution.  In  section  286  the  power  to  repeal 
an  act  submitting  a  call  for  a  constltotional 
convention,  after  the  session  adopting  the 
act  had  adjourned,  ia  expressly  inhibited, 
thus  preventing  a  recurrence  of  the  issue  to 
which  Judge  Brlckell  contributed  one  view 
and  other  eminent  men  took  the  opposite 
view.  The  purpose  to  curtail  the  executive 
I>ower  and  influence  was  manifested  in  the 
provisimis  of  section  110,  assuming  to  de- 
clare a  Qovemor  Ineligible  for  election  to  the 
Senate  of  the  United  Stetes  during  his  term 
as  Governor  and  for  one  year  after  the  ex- 
piration of  his  term. 

With  this  mere  outline  of  the  evente  of 
that  day.  Just  preceding  the  convention 
which  wrote  this  Constitution,  and  the  mani- 
festation otherwise  of  the  convention's  par- 
pose  with  respect  to  the  offidals,  the  Gov- 
ernors then  and  yet  to  come,  it  la  altogether 
plain  that  section  287,  in  the  particular 
quoted,  was  Intended  to  exclude  the  Gover- 
nors from  all  participation  in  the  process  of 
formulating  proposed  amendments  and  of 
appointing  the  time  for  election  thereon,  and 
also  from  all  participation  in  respect  of  the 
calling  of  a  convention  and  the  submiaslon 
of  that  Issue  to  the  ballot,  except  In  the  serv- 
ices to  be  rendered  by  the  Governor  aftw 
the  authority  and  powers  of  the  Legislature 
have  been  fully  exercised  in  the  mode  pr«»- 
scribed  in  article  18.  As  was  remarked  by 
counsel  on  the  argument,  the  official,  the 
Governor,  is  the  only  officer  or  person  to 
whom  it  is  expressly  forbidden  to  submit  any 
act  or  resolution  passed  in  virtue  of  the  par- 
ticular, special  powers  granted  by  article  18 
of  the  Constitution,  governing  its  amendment 
or  change,  and  It  is  In  plainest  language  the 
instrument  so  declares.  To  actoally  violate 
this  unmlstekable  intent  of  the  Constitution 
is  a  capital  offense  against  Ite  authority.  It 
is  not  a  misdemeanor.  That  powers  of  gov- 
ernment shall  be  exercised  only  by  those  to 
whom  the  organic  law  allows  or  commlte 
them  la  a  fundamental  principle,  which  no 
misguided  ardor  can  obscure  or  ignore.  Tbia 
is  a  government  of  laws,  not  men.  The  de- 
partments of  state  are  required  to  confine 
their  actions  and  functions  to  their  respective 
spheres.  The  Constitution  neither  contem- 
plates nor  permite  the  shirking  or  shifting 
of  responsibilities  or  duties  between  depart- 
ments of  the  state.  Would  even  the  careleaa 
or  irresponsible  assert  that  to  Ignore  or  tIo- 
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late  the  Constitiitlon'a  commanded  8q>ara- 
don  of  the  departmenta  of  state  la  a  mere 
misdemeanor  against  the  supreme  authority 
of  the  organic  law?  To  ignore  or  violate  the 
present  prohlbltlao  against  executire  par- 
ticipation Is  Just  as  grave  a  disrespect  to 
Constltiitlon  as  to  refnse  obedience  to  the 
commands  of  separation  of  departments. 

Beference  is  made  to  the  general  language 
to  be  found  in  Conmionwealth  ▼.  Olark,  7 
Watts  &  S.  (Pa.)  133.  That  case  Involved  the 
apidlcatlon  of  provisions  of  the  "schedule" 
to  the  CoDsUtation  of  Pennsylvania,  serving 
'^es"  that  were  "temporary  and  auxiliary ," 
and  not  the  ConBtitutlon,  itself,  as  appears 
from  the  facts  in  the  report,  as  well  as  from 
the  statement  of  Chief  Justice  Gibson,  on 
page  133  of  the  report  The  declaration  of 
Judge  Gibson  is  that  constitutional  provi- 
aions  relating  to  the  "time  or  manner  of  per- 
forming an  act  are  •  *  •  merely  direc- 
tory, wherever  It  Is  not  said  that  the  act 
shall  be  performed  at  the  time  or  in  the  man- 
ner prescribed,  and  no  other."  The  conclu- 
sion to  which  this  language  would  be  care- 
lessly subscribed  Is  refuted  by  two  potent 
factors,  viz.:  One  is  that  the  Constitution  of 
Alabama  (section  281,  particularly)  provides 
that  its  amendment  can  be  effected  'in  the 
manner  following,"  and  then  defines  the  ex- 
clusive manner  and  mode  therefor  (CoUler 
V.  Frlerson,  supra),  thus  answering  the  quali- 
fication stated  by  Judge  Gibson  in  the  quo- 
tation ante;  and  the  other  is  the  positive 
declaration  of  this  court  In  Perry  Co.  v. 
Ballroad,  58  Ala.  666,  r^rodnced  In  the 
court's  original  opinion  ante. 

TD  this  cause  and  the  Important  questions 
It  Involves  full,  careful,  responsible  consider- 
ation has  been  given.  The  reconsideration 
has  only  served  to  confirm  further  the  con- 
viction entertained  by  the  Judges  through 
whom  the  court  has  spoken,  in  declaring  the 
"road  bond  amendment"  IneffectuaL  The 
Constitution  has  been  observed;  its  plain 
mandate  enforced;  its  authority  vindicated. 
That  disappointment  attends  upon  this  Judg- 
ment is,  of  course,  natural.  This  disappoint- 
ment will  be  temporary.  If  the  people  of  Ala- 
bama desire  to  amend  the  Constitution  ac- 
cording to  the  general  design  of  the  "road 
bond  amendment"  Delay  in  road  construc- 
tion In  this  state  is  far  better,  far  less  hurt- 
fnl,  than  constitutional  destruction. 

The  application  for  rehearing  is  overruled. 

ANDERSON,  0.  J.,  and  SATRE  and  MILL- 
ER, JJ.,  concur. 

SOMBRVILLB,  GARDNER,  and  THOM- 
AS, JJ.,  dissent 

THOMAS,  J.  (dissenting).  It  jnay  be  well 
to  state  that  the  record  in  this  case  was  origi- 
nally and  in  due  course  assigned  to  me.  The 
opinion  appearing  as  my  dissent  was  pre- 
pared and  read  to  all  the  Justices,  and  oim- 


curred  In  by  Justices  SOMERVILLE  and 
GARDNER.  The  opinion  of  the  majority 
was  thereafter  announced,  and  the  dissent- 
ing opinions  (In  which  I  concur)  by  Justices 
SOMERVILLB  and  GARDNER  followed,  be- 
fore the  opinion  of  the  majority  as  extended 
on  rehearing  was  announced.  This  will  ac- 
count for  duplication  on  my  part  of  the  res- 
olution or  act  of  the  Legislature  proposing 
the  amendment  provisions  of  section  284  of 
the  Constitution,  and  a  restatement  of  some 
of  the  grounds  on  which  the  adoptlcn  of  the 
proposed  amendment  was  challenged. 

The  purpose  of  the  appeal  is  to  determine 
the  constitutional  validity  vel  non  of  the 
road  bond  Issue  amendment,  article  20,  sec- 
tion lA.  Seay's  Amendments  to  the  Consti- 
tution of  Alabama,  pp.  13-16;  Gm.  Acts  1919, 
pp.  787-791.  The  bill  was  filed  by  A.  M. 
Johnson,  Jr.,  an  automobile  owner  and  resi- 
dent taxpayer,  seeking  to  enjoin  and  restrain 
John  Craft,  F.  J.  Cramton,  J.  B.  Espy,  Lloyd 
Hooper,  O.  T.  Smith,  John  A.  Rogers,  Thomas 
E.  Orr,  Andrew  G.  Patterson,  S.  R.  Batson, 
Marvin  Pearce,  Eugene  A.  Smith,  and  John 
A.  Callan,  individually  and  as  members  of 
the  state  highway  commission  and  of  the 
highway  bond  commission,  and  W.  S.  Kell«, 
individually  and  as  state  highway  engineer, 
from  issuing,  causing  to  be  issued,  selling,  or 
offering  for  sale  certain  interest-bearing  ne- 
gotiable state  bonds.  Issued,  or  proposed  to 
be  issued,  under  and  by  virtue  of  said  amend- 
ment to  the  Constitution. 

The  resolution  proposing  the  amendment 
is  In  form  "an  act"  approved  September  80, 
1919.  General  Acts  1919,  p.  787.  Whether 
a  proposed  amendment  to  the  (Constitution 
be  In  form  as  "an  act"  or  a  Joint  resolution 
is  immaterial,  since  its  purpose  is  plain. 
Const  i  287;  Dodd's  Bevislon  and  Amend- 
ment of  State  Constitutions,  p.  156.  The 
preamble  to  the  proposed  amendment  recites 
the  necessity  for  the  bond  issue  to  maintain 
a  permanent  system  of  hl^ways,  and  to 
secure  the  appropriation  for  said  purpose  by 
the  national  government.    Section  2  Is: 

"That  the  following  amendment  of  the  Con- 
stitution of  Alabama  ii  proposed  to  be  submit- 
ted to  the  qualified  electors  of  the  state  for 
their  ratification  or  rejection  at  an  election  to 
be  held  and  called  by  the  Governor  after  nioety 
days  from  the  final  adjournment  of  this  ses- 
sion of  the  Legislature  of  whicli  the  amend- 
ment is  proposed,  which  amendment  is  as  fol- 
lows, to  wit"— setting  it  out  as  "Section  8. 
Article  20.     Section  lA." 

In  section  4  it  is  provided  that— 

"It  shall  be  the  duty  of  the  Governor  to  fix 
the  date  of  said  election  and  to  give  notice 
by  proclamation  to  be  published  in  one  news- 
paper in  each  county  in  the  state  at  least  seven 
successive  weeks  next  preceding  to  said  elec- 
tion of  the  amendment  proposed  by  thU  act 
to  be  submitted  to  the  qualified  electors  of 
the  state  for  this  ratification  or  rejection" 


Digitized  by 


Google 


.Ala.)  JOHNSON 

(17 

And  section  6  requires  that  at  said  election 
the  qualified  electors  shall  yote  apon  said 
amendment  on  the  official  ballot  printed,  etc., 
as  therein  stlpnlated,  and — 

"That  the  officers  holding  aaid  election  shall 
be  the  same  and  shall  be  appointed  in  the  same 
manner  and  by  the  same  officials  as  provided 
by  the  election  law  of  the  state  for  the  ap- 
pointment of  officers  to  hold  other  general 
elections  in  the  state  and  the  election  <haU  be 
fteU  tn  aU  reipectt  in  aocordanoe  with  the  law 
governing  general  eleotiont  and  ioith  the  oon- 
ititutional  proviaiom  oonoeming  amendment  to 
thai  inttrwnent" 

The  provisions  of  Section  284  of  the  Con- 
stitutlon  of  1901  applicable  to  the  resomtlon 
of  the  Legislature  proposing  the  amendment 
are  as  follows : 

"Amendments  may  be  proposed  to  this  Con- 
stitution by  the  Loslslature  in  the  manner  fol- 
lowing: The  propoied  amendnamt*  thall  ie 
read  in  the  h<m»e  in  ichich  thev  originate  on 
three  teveral  dayt,  and,  if  upon  the  third  read/- 
tng  three-fifths  of  all  the  members  elected  to 
that  house  shall  vote  in  favor  thereof,  the  pro- 
posed amendments  shall  be  sent  to  the  other 
house,  in  which  they  shall  likewise  be  read  on 
three  several  dayt,  and  if  upon  the  third  read- 
ing three-fiftlis  of  all  the  members  elected  to 
that  house  shall  vote  in  favor  of  the  proposed 
amendments,  the  Legislature  shall  order  an 
election  by  the  qualified  electors  of  the  state 
upon  sodi  proposed  amendmnits,  to  he  held 
»ther  at  the  general  election  neat  tvooeeding 
the  session  of  the  Legitlatvre  at  whioh  the 
amendment*  are  proposed  or  upon  another  dag 
appointed  hy  the  Legiilature,  not  let*  than 
three  montht  after  the  final  adjo%»mmeni  of 
the  setsion  of  the  LegitUttwre  at  vMoh  the 
amendment!  were  propoeed.  Notice  of  sudi 
election,  together  with  the  proposed  amend- 
ments, shall  be  given  by  proclamation  of  the 
Governor,  which  thall  he  pnhliihed  in  every 
oountg  in  tuoh  manner  as  the  Lepitlature  thaU 
direet,  for  at  leatt  eight  tuooettiee  weekt  necet 
preceding  the  dan  appointed  for  tuoh  election. 
On  the  day  so  appointed  an  election  shall  be 
held  for  the  vote  of  the  qualified  electors  of 
the  state  upon  the  proposed  amendments.  If 
such  election  be  held  on  the  day  of  the  general 
election,  the  officers  of  snch  general  election 
shall  (^len  a  poll  for  the  vote  of  the  qualified 
electors  upon  the  proposed  amendments;  if  it 
le  held  on  a  dag  other  than  that  of  a  general 
election,  officers  for  such  election  shall  be  ap- 
pointed; and  the  election  thaU  he  held  in  all 
thingt  in  acoordanoe  with  the  law  governing 
general  elections.    •    •    • " 

A  preliminary  observation  may  be  made 
of  the  development  of  the  amendment  of 
state  Constitntions,  that  it  has  been  toward 
confining  legislative  action  simply  to  the 
proposal  of  amendments;  the  vote  of  the 
people  being  the  final  determination  as  to 
whether  an  amendment  becomes  or  falls  to 
become  a  i>art  of  the  fundamental  law  of 
the  state.  It  is  of  historical  value  that  the 
first  suggestion  for  amendment  upon  pro- 
posal of  the  Legislatore   (approved  by  the 
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people)  was  that  prepared  by  Mr.  Jeflersoa 
(1776)  to  the  Virginia  Constitntiou,  and  in 
1779  such  a  proposal  was  rejected  by  the 
peoi^e  of  New  Hampshire.  Ford's  Writings 
of  Jefferson,  11,  20,  80 ;  N.  H.  Town  Papers, 
Iz,  841.  The  Alabama  Constltutton  of  1819 
made  provision  by  which  the  people  should 
vote  directly  upon  proposed  amendments,  bnt 
to  the  next  succeeding  Legislatore  was  left 
the  determination  as  to  whether  an  amend- 
ment spedflcally  approved  by  the  vote  of  the 
people  should  be  adopted  into  the  Constitu- 
tion. Snch  provisions  were  contained  in  the 
Constitutions  of  1866  and  1867,  and  a  con- 
struction of  such  provision  was  dealt  with 
in  Collier,  Governor,  v.  Frierson,  24  Ala. 
100,  and  will  be  adverted  to  later  in  this 
opinion. 

Under  the  Constitntion  of  1875  was  on- 
ployed  the  ballot  to  enforce  voting  on  amend- 
ments; that  is  to  say,  the  Constitntion  of 
1875  required  that  proposed  amendments  be 
submitted  at  a  general  election,  and  that  in 
order  to  be  adopted  snch  amendment  should 
receive  the  vote  of  a  majority  of  all  qaali- 
fled  electors  of  the  state  who  voted  for  rep- 
resentatives. In  submitting  a  proposal  to  the 
people  in  1808»  the  Legislature  provided 
(Laws  1896-97,  p.  1202,  i  3)  that  the  ballot 
should  have  printed  on  it  the  words,  "For 
Birmingham  Amendment,"  and  that — 

"Any  elector  desiring  to  vote  for  said  amend- 
ment shall  leave  said  words  intact  upon  his  bal- 
lot, and  any  elector  desiring  to  vote  against 
said  amendment  shall  evidence  his  Intention  to 
so  vote  by  erasing  or  striking  out  said  words 
with  pen  or  pencil.  The  leaving  of  said  words 
upon  the  ballot  shall  be  taken  as  a  favorable 
vote  and  the  erasure  or  striking  out  of  said 
words  as  aforesaid  shall  be  taken  as  an  adverse 
vote  upon  said  amendment." 

Upon  such  submission  the  amendment  was 
proclaimed  as  iiaving  been  carried.  Chal- 
lenging this  method  of  its  adoption,  It  was 
contended  that  the  Constitution  made  neces- 
sary a  vote  either  for  or  against  the  amend- 
ment, and  that  the  method  of  submission  of 
the  proposed  amendment  by  the  Legislature 
nmde  inaction  a  vote  for  the  proposal.  Our 
court  declared  that  the  voter  had  no  consti- 
tutional right  to  a  ballot  which  would  permit 
him  to  abstain  from  voting  upon  such  meas- 
ure, and  that  the  depositing  of  the  ballot  by 
the  voter  was  itself  the  affirmative  action  in 
favor  of  the  amendment,  unless  the  contrary 
was  indicated  thereon  as  required  by  the 
act  of  submission.  May  &  Thomas  Hdw.  Co. 
V.  Birmingham,  128  Ala.  306,  26  South.  537. 
It  need  not  be  observed  that  such  method 
could  not  be  employed  under  the  present 
Constitution,  which  spedflcally  requires  a 
different  form  of  ballot  Harris  v.  Walker, 
Supt.,  199  Ala.  61,  74  South.  40.  However, 
that  decision  was  in  line  with  other  deci- 
sions by  our  court  that  had  adopted  a  liberal 
construction  of  the  Constitution  and  of  the 
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act  or  resolution  of  snbmlaslon  of  a  constl- 
tatlonal  amendment  to  the  people,  as  pertain- 
ing to  amendments  proposed  and  adopted  by 
the  required  vote  of  the  people,  which  Is  the 
final  determination  as  to  whether  an  amend- 
ment becomes  or  falls  to  become  a  part  of 
the  state's  fundamental  law.  Dorman  t. 
State,  34  Ala.  216,  235 ;  Covington  t.  Thomp- 
stm,  1^  Ala.  98,  107,  38  Sonth.  679;  Realty 
Inr.  Co.  v.  City  of  MobUe,  181  Ala.  184,  187, 
61  Sonth.  248;  Dent  et  al.  ▼.  City  of  Enfbula, 
109  Ala.  280,  74  Sonth.  369. 

In  considering  the  legislative  history  of 
Senate  Bill  (or  the  resolution)  No.  218,  it 
will  be  noted  that  it  was  passed  in  the  re- 
spective houses  upon  the  third  reading  by 
three-flfths  vote  of  all  members  elected  to 
that  house  who  voted  in  favor  thereof,  and 
being  sent  to  the  other  house,  in  which,  it 
was  likewise  read  on  three  several  days, 
and  upon  a  third  reading  therein,  three-fifths 
of  all  members  elected  to  that  house  voted  In 
favor  of  the  proposed  amendment;  that 
thereafter  the  same  was  signed  by  the  re- 
BpecO-Te  presiding  ofilcers  of  both  houses  and 
sent  to  the  Governor,  who  returned  it  to  the 
Legislature  with  the  suggested  amendment, 
incorporated  therein  as  a  part  of  the  propos- 
ed amendment,  on  September  27,  1919,  the 
fiftieth  and  last  legislative  day.  This  sug- 
gestion by  the  Governor,  appropriated  and 
incorporated  by  the  L^slature  as  a  pert  of 
the  proposed  amendment  to  the  Constitution, 
was  the  addition  of  the  words  "subject  to 
the  approval  of  the  Governor,"  in  the  con- 
cluding paragraph  of  subdivision  B,  making 
it  read: 

"And  all  moneys  derived  from  the  sale  of  said 
bonds  snail  be  expended  as  the  Highway  De- 
partment may  direct,  tvbjeet  to  the  approval 
of  the  Oovemor." 

The  record  further  showd  that,  after  con- 
corring  in  and  adopting  the  suggested 
amendment  by  a  three-flftlis  vote  of  all  mem- 
bers elected  to  each  house  voting  in  favor 
thereof,  the  act  proposing  the  amendment  to 
the  Constitution,  as  amended  by  the  IiCgls- 
lature  as  aforesaid,  was  signed  by  the  pre- 
siding officer  of  each  house,  and  approved 
by  the  Oovemor  three  days  after  final  ad- 
journment of  the  Legislature,  volume  2,  Sen. 
Journal,  p.  2628;  volume  2,  House  Journal, 
p.  2845. 

The  inquiry  first  propounded  for  decision 
is:  Can  the  Legislature  delegate  to  the 
Governor  the  power  to  designate  a  particular 
day  upon  which  the  special  election  Is  to  be 
held  upon  the  proposed  amendments  to  the 
Constitution,  provided  the  particular  day 
appointed  by  the  Governor  be  within  the 
time  fixed  by  the  Constitution? 

It  has  been  declared  generally  by  the 
courts  that  Legislatures  cannot  d^egate 
their  legislative  power,  but  may  make  laws 
which  delegate  to  agencies  of  the  govern- 


I  ment  or  ofllcers  thereof  the  authority  to  per- 
form administrative  functions  which  the 
I  Legislatures  theinselves  might  perform,  and 
'  may  authorize  such  officers  in  such  admlnls- 
I  tration  to  exercise  'leglslattve  discretion." 
Ex  parte  City  of  Birmin^am,  199  Ala.  9, 
14,  74  South.  51 ;  McNeill,  Supt.,"  v.  Spark- 
man,  Treas.,  184  Ala.  96,  09,  63  South.  977; 
Whaley  v.  State,  168  Ala.  VSZ,  52  Sonth.  941. 
30  L.  R.  A.  (N.  S.)  499;  Railroad  Commis- 
sion V.  Ala.  North.  Ry.  Co.,  182  Ala.  867,  62 
South.  749 ;  Ward  v.  State,  164  Ala.  227,  46 
Soutb.  665;  Tallassee  Falls  Mfg.  Co.  v. 
Comm.  Court,  168  Ala.  263,  48  South.  354; 
Arver  v.  United  States  (Sdectlve  Draft 
Case)  245  U.  8.  366,  889,  88  Sup.  Ct.  159,  62 
L.  Ed.  849,  L.  R.  A.  I9I8C,  861,  Ann.  Cas. 
1918B,  866;  State  ex  rel.  Smith  v.  Justice, 
200  Ala.  483,  486,  76  Sonth.  426;  United 
States  V.  Grimaud,  220  U.  S.  606,  31  Sup. 
Ct.  480,  56  L.  Ed.  663 ;  Buttfleld  v.  Strana- 
han,  192  U.  S.  470,  24  Sup.  Ct.  349,  48  L. 
Ed.  526 ;  Field  v.  aark,  143  U.  S.  649,  694, 
12  Sup.  Ct  495,  36  L.  Ed.  294;  Intermoun- 
tain  Rate  Cases,  243  U.  S.  476,  37  Sup.  CC 
407,  61  L.  Ed.  867;  First  National  Bank  ▼. 
Union  Trust  Co.,  244  U.  S.  416,  37  Sup.  Ct 
734,  61  L.  Ed.  1233,  L.  B.  A.  1918C,  283,  Ann. 
Cas.  1918D,  1169. 

General  rules  of  construction  are  that  pro- 
visions of  the  fundamental  law  should  not 
be  given  a  narrow  or  technical  construction, 
defeating  or  unduly  limiting  the  express  and 
implied  purpose  for  which  it  was  intended 
by  the  constitutional  convention  (State  v. 
Birmingham  Sou.  Ry.  Co.,  182  Ala.  475,  491, 
492,  62  Sonth.  77,  Ann.  Cas.  1915D,  436: 
Hagan  v.  Comm.  (3ourt,  160  Ala.  644,  49 
Soutii.  417,  87  L.  R.  A.  [N.  S.1  1027;  Joseph 
V.  Randcdpb,  71  Ala.  499,  46  Am  Rep.  347); 
and  that  a  new  constitutional  provision 
adopted  by  the  people  already  having  wdl- 
defined  institutions  and  systems  of  law — 

"must  not  be  ccmstrued  as  intending  to  abolish 
the  former  system,  except  in  so  far  aa  it  is  In 
manifest  repugnance  to  the  new  Constitution, 
and,  in  determining  the  real  scope  and  meaning 
of  the  new  provision,  it  must  be  read  in  the 
light  of  the  former  law  and  the  existing  sys- 
tem." State  V.  Birmingham  Sou.  Ey.  Co.,  su- 
pra; Taylor  v.  Woods,  62  Ala.  474;  Bender  v. 
Meyer,  65  Ala.  576. 

The  observation  of  Mr.  Chief  Justice 
Brickell  of  the  Constitution  was  that  it  was 
"not  the  origin  or  beginning  of  law  in  the 
state":  that  "it  was  made  by  and  for  the 
people  among  whom  the  common  law  pre- 
vailed, so  far  as  applicable  to  their  condi- 
tion, and  not  superseded  or  repealed  by 
legislation  or  constitutional  provision, — a  peo- 
ide  having  a  well-defined,  and  well-under- 
stood system  of  law,  written  and  unwritten, 
statute  and  constitutional" ;  that  it  was  not 
intended  to  abolish  or  destroy  this  system, 
and  set  up  a  new  and  different  system  on  its 
ruins;    tliat  this  system  continued,  except 
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80  far  as  It  la  repugnant  to  the  Oonstltntlon, 
rabject  to  tbe  UmltationB  and  restrictions 
Imposed  by  law;  that — 

"In  the  light  of  the  former  law  and  existiiic 
■Tstem,  new  constitutional  proTisiona  are  to 
be  read  and  interpreted,  if  their  real  meaning 
ia  ascertained,  and  the  intent  of  t)ie  lawgiver 
carried  into  effect"  Taylor  v.  Woods,  supra, 
62  Ala.  477;  Ex  parte  Roundtree,  31  Ala.  42, 
44 ;  State  ex  rel.  Winter  t.  Sayre,  118  Ala.  1, 
28,  24  South.  88;  State  ex  rel.  Robertson  ▼. 
McGoogh,  118  Ala.  169,  166,  24  South.  396; 
Cooley,  Const  Lim.  6U. 

"New  proTialons,  having  thdr  origin  in  larg- 
er experience,  introduced  into  an  amended  or 
revised  constitution,  are  to  be  construed  and 
allowed  such  operation  as  will  secure  tne  pur- 
poses for  which  they  were  introduced ;  and 
these  purposes  are  to  be  ascertained  from  a 
)u8t  consideration  of  the  causes  in  wbich  they 
originate."  Mayor  of  Mobile  v.  Stonewall  Ins. 
Co.,  63  Ala.  670,  677;  State  ▼.  Birmioi^am 
Son.  By.  Co.,  supra. 

That  Is  to  say,  to  regard  the  nature  and 
objects  of  its  provisions,  the  end  to  be  ac- 
complished, giving  its  words  tbelr  Just  and 
Intimate  meaning,  and  to  regard  "not  so 
madi  the  form  or  manner  of  expression"  as 
the  foregoing  considerations.  Carroll  ▼. 
State,  58  Ala.  396,  401;  State  ▼.  Birming- 
ham Soa  Ry.  Co.,  supra,  182  Ala.  491,  62 
South.  77,  Ann.  Cas.  1916D,  436. 

In  Ex  parte  Selma  A  Oulf  Rd.  Co.,  46  Ala. 
696,  728,  6  Am.  Rep.  722,  It  is  declared  that 
tbe  General  Assembly  has  the  same  ri^t  to 
construe  the  Constitution  of  the  state  that 
the  courts  have,  and  where  the  question  is 
one  in  which  a  liberal  construction  may  be 
made,  the  legislative  construction  will  not 
be  condemned  unless  it  clearly  appears  that 
it  is  wrong.  Ward  ▼.  McDonald,  201  Ala. 
237,  243,  77  South.  827.  This  U  the  founda- 
tion for  the  rule  of  oont«nporaneou8  con- 
stmctlon  announced  by  the  Supreme  Court 
of  the  United  States.  In  Cohen  v.  Virginia, 
6  Wheat  264,  6  L.  Ed.  267,  Mr.  Chief  Justice 
Marsliall  said : 

"Great  weight  has  always  been  attached,  and 
very  rightly  attached,  to  contemporaneous  ex- 
position." 

In  Bank  of  the  IT.  S.  v.  Halstead,  10 
Wheat  61,  62  (6  li.  Ed.  264),  Mr.  Justice 
Thomi)8on  stated  that —    ' 

"If  any  doubt  existed,  whether  the  act  of 
1792  vests  such  power  In  the  courts  [to  mould 
their  process  as  to  meet  whatever  changes 
might  take  place],  or  with  respect  to  its  con- 
stitutionality, the  practical  construction  hereto- 
fore given  to  it  ought  to  have  great  weight  in 
determining  both  questions."  Ogden  v.  Saun- 
ders, 12  Wheat  214,  290.  6  L.  Bd.  60& 

The  rule  of  contemporaneous  construction 
is  announced  by  our  court  in  State  ex  rel. 
aarke  v.  Carter,  174  Ala.  266,  279,  66  South. 
974,  978,  the  excerpt  from  Cooley's  Const 
Lim.  87,  being  approved  to  the  effect  tha^—  I 
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"Where  a  particular  oonstmetion  has  beea 
generally  accepted  as  correct,  and  esi>ecially 
when  this  has  occurred  contemporaneously  with 
the  adoption  of  the  Constitution,  or  under  a 
Constitntion  immediately  preceding,  and  by 
those  who  had  an  opp<»tunity  to  understand 
the  intention  of  the  Constitution,  or  a  provision 
thereof  in  question  it  is  not  to  be  denied  that 
a  strong  presumption  exista  that  the  construc- 
tion rightly  interpreta  the  intention." 

This  court  recently  said,  throng  Mr.  Jus- 
tice SomerviUe: 

"As  we  have  already  stated,  the  present  struct- 
ture  of  the  state  board  of  health  has  existed, 
under  public  statutes,  since  1876,  a  period  of 
nearly  half  a  century.  So  far  as  we  are  ad- 
vised,, ita  legality  has  never  be«i  questioned, 
and  two  constitutional  conventiMis  nave  met 
and  adopted  new,  and  re-adopted  M,  constitn- 
tional  provisions,  without  undertaking  to.  curb 
this  notorious  and  extended  exercise  of  legis- 
lative power.  •  •  •  But  the  uniform  leg- 
islative interpretation  of  doubtful  constitution- 
al provisions,  running  through  many  years,  is 
of  weighty  consideration  with  the  courta.  Ex 
parte  Hardy,  68  Ala.  303;  Moog  v.  Randolph, 
77  Ala.  597,  600;  Farrior  v.  N.  B.  M.  Security 
Co.,  88  Ala.  275,  279,  7  South.  200;  Jones  ▼. 
McDade,  200  Ala.  280,  75  South.  988."  Parke 
et  al  V.  Bradley,  State  Tress.,  86  South. 
28,  82. 

All  of  our  Constitutions  have  expressly 
remitted  to  the  I«gislature  as  an  original 
and  inherent  power  the  matter  of  providing 
for  elections  on  constitutional  amendment. 
The  time  and  jilace  of  holding  elections  are 
proper  and  necessary  elementa  of  the  in- 
herent i>ower  remitted  to  the  Legislature  by 
the  Constitntion.  This  is  the  effect  of  the 
announcement  by  Mr.  Chief  Justice  McClel- 
lan  in  May  &  Thomas  Hdwe.  Co.  r.  Birming- 
ham, 123  Ala.  306,  322.  26  South.  637,  642, 
where  he  says: 

"The  extent  of  the  requiremente  of  the  Con- 
stitution of  Alabama  touching  the  method  of 
voting  upon  a  proposed  amendment  of  that  in- 
strument is  the  provMon  that  all  eleationt  hy 
the  people  shaXl  be  hy  hallot,  and  the  provision 
for  the  opening  of  a  poU  for  the  vote  of  the 
qualified  electors  on  the  proposed  amendment. 
These  two  provisions  together  amount  simply 
to  a  requirement  that  a  prc^osed  amendment 
shall  be  submitted  to  the  qualified  electors  of 
the  state  for  their  vote  upon  it  by  ballot  3^ 
Constitution  exprestVy  remits  to  the  General 
Assemibly  tne  matter  of  regulating  and  gov- 
erning election  by  laws  which  are  required  to 
be  uniform  throughout  the  state." 

The  Constitution  of  1901  de<dares  tills 
iwwer  to  be  in  the  Legislature.  In  section 
190  thereof  it  is  provided  that— 

"The  Legislature  shall  pass  laws  not  incon- 
sistent with  this  Constitution  to  regulate  and 
govern  elections,  and  all  sndi  laws  shall  be  uni- 
form throughout  the  state;  and  shall  provide 
by  law  for  the  manner  of  holding  elections  and 
ascertaining  the  result  of  the  same^"  ato. 

See,  also,  Const  1 222. 
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This  was  the  power  embraced  In  former 
Oonstltuaons  (Const.  1875,  art  8,  !  6),  and 
which  Chief  Jastlce  McClellan  applied  to 
elections  on  constltntlonal  amendments. 
Section  158  of  the  Constitution  provides  for 
the  election  of  Justices  of  the  Supreme  Court, 
to  be  chosen  by  elections  to  be  held  at  times 
and  places  fixed  bj  law  for  the  election  of 
members  of  the  House  of  Representatives 
of  the  Congress  of  the  United  States,  "until 
the  Legislature  shall  by  law  change  the  time 
of  holding  such  election."  So,  also,  does 
the  Constitution  declare  that  the  Legislature 
shall  have  power  to  provide  for  the  holding 
of  chancery  and  circuit  courts  and  of  courts 
having  the  jurisdiction  of  such  courts,  and 
when  the  chancellors  or  judges  fall  to  attend 
the  regular  terms  of  such  courts  (Const  I 
161);  yet  the  power  to  fix  a  time  for  the 
holding  of  these  courts  has  been  delegated 
to  the  Governor  or  the  Chief  Justice  of  this 
court.  This  provision  of  the  Constitution  is 
as  mandatory  upon  the  Legislature  to  ftx 
the  times  of  holding  courts  as  it  is  to  the 
time  of  holding  elections,  and  It  has  not 
been  contended  successfully  that  the  Legisla- 
ture has  not  delegated  that  power  and  funo 
tion  to  administrative  officers. 

Thus  we  are  brought  to  the  question: 
Are  the  terms  of  section  284  of  the  Consti- 
tution, providing  for  the  special  election  "up- 
on any  other  day  appointed  by  the  Legisla- 
ture" more  Imperative,  or  the  power  there 
dealt  with  less  delegable,  than  the  other 
commands  of  the  Constitution,  namely,  that 
the  Legislature  shall  fix  the  time  and  place 
of  holding  the  courts,  fix  the  times  and  places 
of  holding  all  other  elections,  or  shall  dx 
rates  and  charges  of  public  highways  and 
common  carriers?  McNeill  t.  Sparicman, 
supra.  In  Railroad  Commission  v.  A.  N. 
Ry.  Co.,  182  Ala.  867,  382,  82  South.  749,  750, 
Mr.  Chief  Justice  Anderson  said  of  the  pro- 
visions of  the  Constitution  providing  the 
power  and  authority  of  regulating  railroad 
freight  and  passenger  tariffs,  etc.,  declared 
to  be  "hereby  conferred  upon  the  L^lsla- 
ture,  whose  duty  it  shall  be  to  pass  laws," 
etc     (0>n8t  {  243) : 

"Our  own  court  is  in  accord  with  the  hold- 
ing that  the  Le^slature  i>erform8  its  function 
in  creating  tbe  laws  and  can  delegate  the  exe- 
cution of  same  to  officials  legally  selected  for 
said  purpose,  and  that  the  giving  of  said 
officials  some  latitude  in  the  execution  of  same 
does  not  amount  to  the  delegation  of  the  au- 
thority to  legislate."  Klmbrell  v.  U  &  N.  R. 
B.  Co.,  191  Ala.  892,  67  South.  686;  Bs 
parte  City  of  birmlngham,  supra. 

For  long  years  the  Legislature  of  Alabama 
has  repeatedly  delegated  to  the  Governor, 
sheriffs,  county  commissioners  and  other 
governmental  agencies  the  power  to  fix  and 
name  the  exact  date  on  which  all  elections, 
general  and  special,  should  be  held.  Even 
when  the  CoDstltution  has  named  a  date  on 


which  general  elections  should  be  held,  in 
every  instance  (except  In  the  Constitution 
of  l86&-Code  1907,  p.  129,  f  8.  art  4),  It 
has  expressly  authorized  the  Legislature  to 
name  these  dates  and  to  fix  other  dates.  See 
all  previous  Constitutions,  same  article.  As 
to  genera^  elections,  the  general  rule  has 
been  that  the  law  named  the  date;  but  as 
to  special  elections,  the  general  rule  has  been 
that  the  Governor  or  other  officers  or  gov- 
I  emmental  agencies  should  fix  the  date.  Fix- 
;  ing  the  time  and  places  for  holding  elections 
■  has  always  been  considered  an  administra- 
tive function,  and  one  which  the  Legislature 
could  delegate,  and  the  Legislature  has  so 
delegated  as  to  special  elections  during  the 
entire  history  of  the  state.  See  Code,  1907, 
fi  440,  441,  and  corresponding  sections  of 
previous  Codes  there  Indicated.  If  the  Leg- 
islature can  delegate  tbe  power  to  the  Gov- 
ernor or  other  officers  to  fix  the  date  of 
special  elections,  it  can  delegate  the  power 
to  fix  the  date  of  general  elections,  for  there 
Is  no  difference  in  kind  as  to  the  power  to 
provide  for  general  or  for  special  Sections. 
The  Legislature  possesses  the  Inherent  i>ower 
as  to  both.  The  Legislature  has  always 
delegated  the  power  to  fix  the  places  at 
which  all  elections  should  be  held.  There  is 
no  difference  in  the  power  of  the  Legislature 
as  to  fixing  the  places  of  elections  and  the 
power  of  fixing  the  time  of  elections.  The 
power  of  the  Legislature  in  this  respect  has 
never  been  questioned.  Therefore  the  con- 
stitutional convention  that  framed  tbe  Con- 
stitution of  1901  was  cognlssant  of  the  law 
and  long-existing  precedent  in  providing  for 
all  elections  In  this  state.  Hence,  when  it 
was  provided  In  the  Constitution  (1901) 
that  the  Legislature  should  call  or  order  an 
election  by  the  qualified  electors  of  tbe  state, 
at  which  proposed  amendments  to  the  Con- 
Btltntlon  should  be  voted  upon  by  the  peofde, 
the  convention  contemidated  that  all  special 
elections  directed  In  the  Constitution  should 
be  provided  for  by  the  Legislature  in  the 
same  manner  as  the  Legislature  had  always 
theretofore  provided,  under  all  previous 
Constitutions  and  for  three-quarters  of  a 
century,  subject  to  such  limitations  only  as 
to  time  or  manner  which  were  prescribed  in 
the  Constitution. 

The  Constttutlori  of  1901  provides  that  the 
election  on  proposed  amendments  to  the  Con- 
stitution shall  be  held,  at  the  discretion  of 
the  Legislature,  either  at  the  next  general 
election  or  at  a  special  election  to  be  held 
not  less  than  three  months  after  tbe  final 
adjournment  of  the  session  of  the  Legislature 
at  which  the  amendments  were  proposed,  and 
that  the  time  of  holding  the  special  election 
shall  be  appointed  by  the  Legislature.  By 
the  instant  resolution  or  act  the  Legislature 
did  appoint  an  exact  date  for  ttte  holding  of 
the  election  on  the  proposed  amendment, 
within  the  time  specified  In  the  (Constitution 
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— not  lesa  than  three  months  after  Its  final 
adjournment  and  before  the  next  succeeding 
general  election.  It  Is  true  that  the  act  or 
resolution  Itself  did  not  name  the  exact  date, 
but  It  required  the  Governor  to  name  the 
day.  within  the  time  apedfled  both  by  the 
Constitution  and  the  statute;  that  Is  to  say, 
it  delegated  to  the  Governor  the  administra- 
tive power  to  fix  the  exact  date  of  the  special 
election  In  cons<mance  with  authority  of  law 
obtaining  In  this  state  for  nearly  a  century. 
Payne  on  Elections,  {  301.  And  It  became  the 
Governor's  duty,  as  a  governmental  agency, 
to  act  In  that  behalf  within  the  time  Indicat- 
ed by  the  Legislature— that  intervening  be- 
yond three  months  from  the  adjournment  of 
the  Legislature  and  the  general  election  next 
succeeding  the  session  of  the  Legislature 
proposing  the  amendment  In  this  connec- 
tion, we  observe,  It  could  not  be  said  that  the 
makers  of  the  Constltutloa  were  distrustful 
of  the  Governor  of  the  state  In  the  perform- 
ance of  the  duties  committed  to  him  In  so  far 
as  an  election  on  proposed  amendments  to 
the  Constitution  Is  concerned,  for  the  Consti- 
tution Itself  expressly  commits  to  the  Qov- 
emor  responsible  administrative  duties  in 
this  behalf.  Const.  {120.  Such  constitutional 
power  iB  self-executing  and  mandatory.  If 
the  Governor  could  not  be  compelled  to  name 
the  date  on  which  the  election  should  be  held, 
as  prescribed  by  the  act  and  required  of  him 
as  a  governmental  agency,  he  could  not  be 
compelled  to  Issue  his  proclamation  and  give 
notice  required  by  the  Constitution,  or  could 
not  be  compelled  to  make  proclamation  of  re- 
sult of  the  election  as  therein  provided.  In 
the  instant  act  or  Joint  resolution  the  Legis- 
lature did  exactly  what  all  other  Legisla- 
tures had  always  done  when  required  to  ap- 
I>oInt  or  fix  exact  dates  of  special  elections- 
made  the  date  or  time  of  holding  the  election 
of  certain  ascertainment  to  all  of  the  people 
of  the  state,  that  those  exercising  the  fran- 
chise might  appear  at  the  time  and  place 
fixed  by  the  administrative,  governmental 
agency,  to  express  a  choice  at  the  polls  on 
the  proposed  amendment 

The  reason  for  th^  practice  of  the  Legisla- 
ture delegating  to  some  other  officer  or  agent 
of  the  state  the  power  to  fix  the  exact  dates 
of  special  elections  Is  well  founded.  The 
Legislature  can  act  only  when  it  Is  In  ses- 
sion. It  is  impracticable,  if  not  well-nigh 
Impossible,  during  the  session  of  the  Legisla- 
ture, for  it  to  know  the  most  appropriate 
time  for  holding  a  special  election.  This  Is 
true  when  the  Constitution  provides  (as  It 
does)  that  such  election  must  be  held  on  a 
day  not  less  than  three  months  after  the 
final  adjournment  of  the  Legislature,  and  the 
Legislature  cannot  know,  in  advance  of  the 
conduct  of  the  public  business  or  necessities, 
when  It  will  finally  adjourn.  It  might  be 
necessary  for  the  general  welfare  that  it  re- 
cess from  time  to  time,  or  for  any  reasonable 
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length  of  time,  as  Is  usually  the  course  of 
legislative  deliberations.  If  the  act  or  reso- 
lution proposing  the  constitutional  amend- 
ment should  be  passed  at  the  beginning  of 
the  session  of  the  Legislature,  and  the  exact 
date  of  holding  of  the  election  be  fixed  there- 
in, the  Legislature  might  not  be  able  to  final- 
ly adjourn  within  three  months  before  the 
date  so  fixed.  It  is  therefore  proper,  and 
sometimes  necessary,  for  the  Legislature  to 
delegate  this  administrative  authority  to  fix 
the  date  of  the  special  election  to  some  offi- 
cer or  agency  of  govemmMit,  who,  after  the 
Legislature  has  finally  adjourned  and  within 
constitutional  limitations,  can  fix  the  date  of 
the  special  election.  True,  it  has  been  said 
by. the  court  that  acquiescence  will  not  pre- 
vent a  court  from  declaring  void  a  statute 
whldi  clearly  contravenes  a  Constitution; 
but  uniform  Interpretation  by  the  Legisla- 
ture of  doubtful  provisions  of  Constitutions, 
whidi  has  continued  for  three-quarters  of  a 
century,  Is  of  weighty  conslderatlcm  in  aU 
courts.  Where  a  Le^lature  has  delegated 
certain  powers  for  many  years  (as  that  of 
calling  special  elections  to  the  Governor),  and 
that  delegation  has  never  been  disputed  or 
denied,  and  a  new  Constitution  is  adopted 
(In  the  light  of  such  practices  and  statutes), 
which  Constitution  does  -not  expressly  pro- 
hibit such  delegation  of  power,  it  is  a  very 
cogent  reason  to  believe  that  the-  power  Is 
and  was  intended  to  be  delegable. 

To  state  the  question  concretely:  When  the 
Constitution  of  1901  was  adopted,  containing 
the  new  provision  for  a  special  election  (sec- 
tion 284),  it  had  long  been  the  law  that  spe- 
cial elections  were  to  be  held  In  such  "cases 
as  are  or  may  be  provided  for  by  law"  ((3ode 
1907,  f  439;  Code  1896,  J  1598  [859]  [249]), 
and  it  was  provided  by  law  that  "all  special 
elections  shall  be  held  on  such  day  as  the 
Governor  may  direct"  (CVMle,  i  440;  Code 
1896,  i  1599  [360]  [2*50]),  and  that  "all  special 
elections  provided  for  by  this  article  [article 
19,  Code  1907 ;  article  6,  Code  1896]  are  to 
be  ordered  by  the  Governor,  who  •  •  * 
must  specify  •  •  •  the  day  on  which, 
such  election  Is  to  be  held;  the  cause  and 
object  of  the  same,"  eta  Code  1907,  {  441 ; 
Code  1896,  i  1600  (361)  (266)  (233).  When 
section  284  of  the  Constitution  was  adopted, 
it  provided  by  lav^  for  a  special  election 
which  had  not  theretofore  existed  (article  17, 
{  1,  Const  1875),  and  such  new  provision  of 
the  Constitution  became  a  "case"  provided 
for  by  law,  to  which  sections  1598-1600  of 
the  Code  of  1896  (Code  1907,  Si  439-441)  were 
applicable.  Such  was  the  rule  of  uniform 
interpretation  touching  the  administrative 
power  of  the  Governor  as  it  was  delegated  to 
blm  by  the  Legislature  In  the  instant  (Su9e. 
This  new  provision  In  section  284  of  the  Con- 
stitution, providing  for  a  si>eclal  election,  an 
ancient,  well-defined,  administrative  function 
or  power  deliegated  to  the  Glovemor,  must  not 


Digitized  by 


Google 


398 


87  SOUTHEKN  BEPOBXpt 


(Ala. 


be  construed  as  intending  to  atx^isli  tbe  for- 
mer system,  as  so  governed  by  statute;  the 
real  scope  and  meaning  of  the  new  provision 
providing  for  special  election  must  be  ascer- 
tained by  reading  it  "in  the  light  of  the  for- 
mer law  and  the  existing  system,"  giving  the 
Governor  the  power  to  name  the  date  of  the 
special  election,  which  the  Governor  did  with 
authority  of  law  In  the  Instant  case. 

We  do  not  mean  to  say  that  It  is  necessary 
to  resort  to  the  rule  of  contemporaneous  con- 
struction of  constitutional  provisions,  to  up- 
hold or  support  the  conclusion  that  the  Leg- 
islature may  delegate  the  power  to  flz  the 
time  and  places  at  which  elections  shall  be 
held.  This,  for  the  reason  that  the  power  to 
provide  for  elections  is  an  original  and  in- 
herent power  in  the  Legislature;  and  the 
presKit  Constitution  has  not  only  not  taken 
away  this  inherent  power,  but  recognized  it 
in  declaring  that  the  "two  houses  shall  have 
all  power  necessary  for  the  legislation  of  a 
free  state."    Const.  {  63. 

The  Inherent  power  of  the  Legislature  was 
dealt  with  in  MUIer  v.  Marx,  55  Ala.  322,  331, 
332,  having  for  construction  the  homestead 
provision  of  the  Constitution  of  1875  (article 
10,  i  2),  wliich  provided  that  "every  home- 
stead, not  exceeding  eighty  acres,  •  •  • 
shall  t>e  exempted,^'  etc.  To  effectuate  the 
will  of  the  Constitution-makers  In  protection 
or  security  of  a  personal  right  of  the  citizen, 
Judge  Stone,  writing  for  the  court,  held  that 
the  power  to  award  or  allot  homestead  ex- 
emptions was  an  inherent  legislative  power, 
except  as  the  power  was  limited  by  the  Con- 
stitution, and  that  the  constitutiimal  provi- 
sion In  question  was  self-acting  and  not  in 
form  a  direction  to  the  Legislature,  and  that 
it  exempted  homesteads — a  personal  right  of 
the  citizen — to  the  amount  of  80  acres,  and 
therefore  limited  the  minimum  of  the  exemp- 
tion, but  that  it  did  not  Impose  any  restric- 
tions on  the  power  of  the  Legislature  to  in- 
crease the  amount  to  which  the  resident 
might  be  entitled;  and  this,  although  the 
words  "not  exceeding  eighty  acres,"  when 
read  by  themselves,  could  manifestly  have  no 
other  meaning.  See,  also,  Kenneweg  v.  Alle- 
gany County,  102  Md.  119,  123,  62  Atl.  249 ; 
Winston  v.  Moore,  244  Pa.  447,  91  Atl.  520, 
L.  R.  A.  1915A,  1190,  Ann.  Cas.  1915C,  498. 

That  a  legislative  act  or  resolution  cannot 
be  declared  void  unless  an  express  prohibi- 
tion can  be  found  in  the  Constitution,  and 
that  Implied  prohibition  will  not  suffice,  was 
settled  in  Southern  Railway  Co.  v.  St.  Clair, 
124  Ala.  491,  494,  27  South.  23.  If  there  had 
been  doubt  of  the  right  to  strike  down  a  stat- 
ute by  implied  prohibition,  it  was  resolved 
by  this  authority.    The  court  said: 

"  *  *  *  In  the  absence  of  express,  affirm- 
ative provision,  from  the  mere  silence  of  the 
Constitution  In  reference  to  any  subject,  pro- 
hibition of  legislative  power  cannot  be  implied. 
When  the  Constitution  is  silent,  the  power  to 
legislate  exists,  or  there  must  l>e  departure 


from  the  establisfaed  principle  'that  Constitu- 
tions are  not  in  the  nature  of  enabling  acts, 
but  are  limitations  upon  the  otherwise  bonnd- 
less  powers  of  the  Legislature,  or,  in  other 
words,  that  the  General  Assembly  is  not  to  look 
to  the  organic  law  to  ascertain  what  is  per- 
mitted it  to  do,  but  only  to  find  what  inhibi- 
tions are  thereby  put  on  its  action.'  Mayor  v. 
Klem,  89  Ala.  465;  Sharpless  v.  Mayor,  21 
Fa.  St.  147  (s.  c.  59  Am.  Dec.  759);  Common- 
wealth V.  Maxwell,  27  Pa.  St  446.  In  Prouty 
V.  Stover,  11  Kan.  256,  defining  the  nature  and 
extent  of  impUcatioDS,  which  are  indulged  to 
avoid  legislation,  Judge  Brewer  said:  To  sus- 
tain an  implied  inhibition,  there  must  be  some 
express,  affirmative  provision.  The  mere  si- 
lence of  the  Constitution  on  any  subject  cannot 
be  turned  into  a  prohibition.'  •  •  •  "la 
sustain  an  implied  inliibition,  the  express  pro- 
vision must  apply  to  the  exact  subject-matter, 
and  the  inhiixtion  will  not  be  extended  further 
than  is  necessary  to  give  full  force  to  that 
provision.'  •  »  •  To  dedare  a  law  void 
as  conflicting  with  an  express  provision  of  the 
Constitution,  the  conflict  must  be  dear.  So 
say  all  the  anthorities." 

If  there  Is  no  express  provision  In  the  Con- 
stitution against  the  delegation  of  the  ad- 
mlolstrative  duty  to  the  Governor  to  fix  the 
day  of  the  election,  within  the  constitutional 
limits,  that  negation  does  not  exist ;  If  there 
is  no  express  provision  in  the  Constitution 
that  denies  the  right  of  the  Legislature  to 
adopt  the  amendment  suggested  by  the  Gov- 
ernor, it  does  not  exist;  if  there  is  no  ex- 
press provision  in  the  Constitution  against 
the  incorporation  in  the  act  or  resolution  of 
the  matter  embraced  in  its  sectloa  7  reciuir- 
iug  reports  of  the  state  highway  engineer  to 
the  state  treasurer  as  therein  required,  and 
pertaining  tu  the  duties  of  the  state  treas- 
urer, etc.,  then  it  does  not  exist  It  would 
appear  that  the  St.  Glair  Case  answers  ap- 
pellant's attack  on  the  act  or  resolution  on 
grounds  of  failure  of  adc^tlon  pursuant  to 
the  Constitution. 

Appellees  rely  on  Collier,  Governor  v.  Frl- 
erson,  supra.  The  constitutional  provision 
there  construed  was  contained  in  the  Consti- 
tution of  1819.  The  amenduient  to  that  Con- 
stitution, submitted  to  the  vote  of  the  people 
by  the  General  As.sembly  of  1844-45  (Acts 
1844-45,  p.  208),  proposing  biennial  (instead 
of  annual)  elections  of  the  state  treasurer 
and  comptroller,  held  not  ratified  because 
omitted  from  the  ratifying  resolutions  of  the 
next  succeeding  Legislature,  and  did  not  even 
show  that  that  particular  amendment  was 
voted  upon,  eight  amendments  being  proposed 
at  the  same  election.  Mr.  Justice  Gold- 
thwalte  stated  that  there  were  two  ways  by 
which  that  Constitution  could  be  amended, 
either  by  the  people,  who  originally  framed 
it,  or  in  the  mode  prescribed  by  the  instru- 
ment itself,  and,  if  the  last  mode  Is  pursued, 
the  amendments  must  be  proposed  by  tw^o- 
tblrds  of  each  house  of  the  General  Assem- 
bly, must  be  published  in  print  as  required, 
and  it  must  appear  (from  the  returns  mad» 
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to  the  secretary  of  state)  that  a  majority  of 
all  the  citizens  of  this  state  voting  for  repre- 
sentatives have  voted  in  favor  of  the  pro- 
posed amendments,  and  two-thirds  of  each 
house  of  the  ne±t  General  Assembly  shall, 
after  such  election  and  before  another,  rat- 
ify the  same  amendments  by  yeas  and  nays ; 
the  prc^osed  amendments  shall,  at  each  of 
said  sesstons,  have  been  read  three  times,  on 
three  several  days,  in  each  house.  Under 
such  provision  for  double  ratification  (1)  by 
the  people  and  (2)  by  the  next  succeeding 
session  of  the  Legislature,  the  Justice  says, 
of  the  failure  of  the  record  to  show  such 
subsequent  ratification  by  the  second  Legis- 
lature, that  every  requisition  which  is  de- 
manded by  the  instrument  itself  mast  be  ob- 
served, and  the  omisslan  of  any  one  is  fatal 
to  the  amendment  This  amoidment  to  the 
(Constitution  made  the  subject  of  conBldera- 
tion  in  Collier  v.  Frlerson,  supra,  was  con- 
sidered by  Mr.  Justice  Brewer  in  the  Consti- 
tutional Prohibitory  Amendment  Cases,  24 
Kan.  700,  709,  710,  as  follows: 

"It  is  well  Mid  by  coonsel  that  no  change  can 
be  made  in  tlie  fandamentsj  law,  except  in  the 
Planner  prescribed  by  that  law.  In  the  case 
of  Collier  v.  Frlerson,.  24  Ala.  100,  the  court 
says:  'We  entertain  no  doubt  that,  to  change 
the  Constitution  In  any  other  mode  than  by  a 
convention,  every  requisition  which  is  demand- 
ed by  the  instrument  itself  must  be  observed, 
and  the  omission  of  any  one  is  fatal  to  the 
ammdment.'  That  case  Illustrates  and  enforces 
this  proposition.  The  Constitution  of  Alabama 
required,  in  order  to  woA  an  amendment,  tbat 
the  proposition  be  approved  by  two-thirds  of 
one  Legislature,  a  popular  vote,  and  then  by 
two-thirds  of  the  next  Legislature.  This  last 
approval  was  wanting,  and  the  court  held  that 
the  Constitution  had  not  been  amended.  In 
other  words,  proceedings  under  a  Constitution 
to  change  that  Constitution  mast  be  in  accord 
with  the  manner  prescribed  by  that  Constitn- 
tion.  But  this  only  brings  as  to  the  real  ques- 
tion in  this  case:  Is  a  proposition  to  amend 
the  Constitution  in  the  nature  of  a  criminal 
proceeding,  in  which  the  opponents  of  change 
stand  as  defendants  in, a  criminal  action,  enti- 
tied  to  avail  themselves  of  any  technical  er- 
ror,, or  mere  verbal  mistake;  or  is  it  rather  a 
civil  proceeding,  in  which  those  omissions  and 
errors  which  work  no  wrong  to  substantial 
rights  are  to  be  disregarded?  Unhesitatingly, 
we  affirm  the  latter.  The  central  idea  of  Kan- 
sas law,  as  of  Kansas  history,  is  that  substance 
of  right  is  grander  and  more  potent  than  meth- 
ods and  forms.  The  two  important,  vital  ele- 
ments in  any  constitutional  amendment  are 
the  assent  of  two-thirds  of  the  liegislature  and 
a  majority  of  the  popular  vote.  Beyond  these, 
«ther  provisions  are  mere  machinery  and 
forms." 

The  Legislature  proposed  the  amendment, 
the  Oovemor,  as  its  administrative  agent, 
^ve  notice  as  required  by  the  Constitution 
and  fixed  the  date  of  the  election  as  provided 
by  law,  and  at  the  election,  held  as  provided 
•by  law,  the  amendment  was  ratified  by  a 
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large  majority  of  those  voting,  being  therefor 
83,607,  and  against  12,026.  By  this  was  ac- 
complished the  con8tituU6naI  essentials — the 
assent  of  both  Houses  of  tiie  Legislature  in 
proposing  the  amendment,  and  its  adoption 
by  a  majority  of  the  popular  vote  after  due 
notice.  Such  are  the  cogent  reasons  which 
will  prevent  defeat  of  the  will  of  the  Legis- 
lature and  the  will  of  the  people,  on  the 
ground  "that  the  election  on  said  amendment 
was  not  ordered  and  the  day  of  the  election 
fixed  by  the  Legislature  as  required  by  the 
Constitution," 

B^solutions  or  acts  proposing  amendments 
to  the  Constitution,  passed  by  the  constitu- 
tional majorities  of  both  houses  in  manner 
provided  by  the  Constitution,  are  valid  as 
against  the  Governor's  veto.  The  provisicm 
in  section  287  of  the  Constitution,  that  no  act 
or  resolution  proposing  an  amendment  to  the 
Constitution  shall  be  submitted  for  the  ap- 
proval of  the  Governor,  etc.,  is  merely  a  dec- 
laration that  the  Governor's  approval  shall 
not  be  necessary.  Dodd's  Revision  and 
Amendment  of  State  Ooostltutions,  pp.  148, 
152.  The  submission  to  the  Governor  of  such 
acts  or  resolutions  was  not  required  before 
the  Constitution  of  1901;  the  provision  that 
such  act  or  resolution  shall  be  valid  without 
the  Gove^or's  approval  is  but  declaratory  of 
what  the  several  Constitutions  bad  thereto- 
fore intended  on  this  subject  If  an  act  or 
resolution  proposing  an  amendment  is  valid 
without  the  approval  of  the  Governor,  It  is 
not  rendered  invalid  by  its  submission  to 
him  and  his  approval  three  days  after  the 
adjournment  of  the  Legislature. 

Where  the  resolution  or  act  is  submitted 
to  the  Governor  for  aiq^roval,  and  an  amend- 
ment is  proposed  by  him  which  is  adopted  by 
a  three-fifths  vote  of  the  members  elected  to 
each  of  the  respective  houses,  etc.,  and  as 
amended  is  approved  by  the  Governor,  the 
act  or  resolution  is  not  rendered  void  be- 
cause of  the  adoption  of  such  suggestion  or 
amendment;  that  is,  because,  after  the  pas- 
sage of  the  resolution,  suggestion  is  made 
that  the  act  or  resolution  l>e  amended  by  the 
inclusion  of  the  phrase  "subject  to  the  ap- 
proval of  the  Governor"  after  the  words  "and 
all  moneys  derived  from  the  sale  of  said 
bonds  shall  be  expended  as  the  highway  de- 
partment may  direct,"  which  was  adopted  by 
a  three-fifths  vot&  The  Constitution  did  not 
require  its  rereading  in  both  houses  of  the 
Legislature  on  three  several  days  and  its  re- 
adoption  upon  the  third  reading.  Section  53 
of  the  Constitution  provides  that — 

"Each  house  shall  have  power  to  determine 
the  roles  of  its  proceedings  •  •  •  and  the 
two  houses  shall  have  all  the  powers  necessary 
for  the  Legislature  of  a  free  state." 

Thus  was  the  unrestricted  right  of  the 
Legislature  secured,  ustrammeled  by'  the 
rules  or  procedure  in  other  deliberative  bod- 
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ies,  otherwlBe  tban  ImpoKd  tipon  It  by  its 
own  wilL 

Having  reserved  to  the  Legtslature  this  in- 
herent power,  it  had  the  right  of  amendment 
or  reconsideration  as  an  attribute  of  such 
deliberative  body,  not  forbidden  to  the  Legis- 
lature  by  the  Constitution,  provided  the 
amendment  was  adopted  by  the  requisite  vote 
of  the  two  houses  as  required  by  the  Consti- 
tution. Crawford,  Secretary  of  State,  v.  Gil- 
christ, Governor,  04  Fla.  41,  58  South.  963, 
Ann.  Cas.  1914B,  916.  .  This  power  is  further 
shown  by  the  provisions  of  section  286  of  the 
Constitution  that — 

"No  act  or  re«oIati(»>  of  the  Legislature,  call- 
iiig  a  convention  for  the  purpose  of  altering  or 
amending  the  Constitution  of  this  sta^,  shall 
be  repealed  except  apon  the  vote  of  a  majority 
of  all  the  members  elected  to  each  bouse  at  the 
same  session  at  whidi  such  act  or  rescdution 
was  passed." 

This  Constltatlon  recogniees  that  the  rlgbt 
was  inherent  in  the  Lieglslatnre  to  act  ac- 
cording to  its  legislative  will  as  to  amending 
the  act  or  Joint  resolution  (within  the  Ilmita- 
tloos  prescribed  by  the  Constitution)  at  the 
session  at  which  the  act  or  rescdutlon  is  pro- 
posed or  passed.  The  record  shows  tliat  the 
amendment  in  question  was  incorporated  as 
a  part  of  the  act  or  resolution  by  the  affirm- 
ative vote  of  three-flf  ths  of  all  the  members 
of  both  houses,  etc.,  and  that  the  same  was 
signed  by  the  presiding  officers  of  said  hous- 
es, as  required  by  the  rules  governing  such 
legislative  bodies  and  by  the  Constitution  it- 
self. As  we  have  stated,  the  Constitution  in 
section  53  provides  that  each  house  shall 
have  power  to  determine  the  rules  of  its  pro- 
ceedings, and  that  it  had  the  power  to  amend 
the  act  or  resolution  as  it  did  was  settled  in 
Jones  v.  McDade,  200  Ala.  230,  234,  75  South. 
988,  992,  where  it  is  said: 

"The  requirement  of  three  readings  in  each 
house  of  proposed  amendments  to  the  Constitu- 
tion (section  2S4)  was  not  intended  to  exact 
these  six  readings  of  a  proposed  amendment  in 
hffic  verba  in  both  houses.  To  so  affirm  would 
exclude  the  right  of  the  houses  to  amend,  and 
thereby  to  perfect  proposals  for  the  submission 
to  the  electorate  of  amendments  to  the  Con- 
stitution. •  •  •  Any  other  interpretation 
would  result  in  the  necessity  of  commencing 
anew  a  whole  series  of  readings  every  time  an 
amendment  was  desired  by  either  of  the  hous- 
es." 

Grounds  of  the  demurrer  are  that  the 
amendment  was  not  advertised  as  required 
by  law.  Const  S  284;  Gen.  Acts  1915,  p.  602. 
In  Jones  v.  McDade,  supra,  200  Ala.  237,  75 
South.  995,  this  court  said  of  n  provision  at 
secUon  284  of  the  Constitution,  that— 

"It  is  strange  tliat  in  the  preparation  of  this 
feature  of  the  official  ballot  the  let^slative  di- 
rections given  in  this  instance  with  respect  to 
what  the  official  ballot  should  contain  (Gen. 
Acts  1915,  p.  213)  seems  to  have  been  at  least 
incautiously  ignored.     Of  course,  if  the  ballot 


matter  recited  in  an  act  was  deildent,  and  that 
placed  on  the  ballots,  met  the  exactions  of  the 
Constitution  (section  285),  and  the  requisite 
majority  approved  the  proposal,  the  amendment 
of  the  Constitution  would  be ,  effected,  notwith- 
standing the  deficiency  of  tiie  acfs  recital  in 
that  particular.    •    •    ••• 

The  Constitution  required  notice  by  publi- 
cation for  at  least  ^ht  successive  weeks 
next  preceding  the  day  appointed  tor  such 
election.  As  to  this  requirement,  it  was  aAt- 
executing  to  the  extent  of  eight  weeks'  pul>- 
Ucation  required  of  the  notice  of  the  election, 
together  with  the  proposed  amendment.  The 
Governor's  notice  and  proclamation  liaving 
conformed  to  such  provision  of  the  Constitu- 
tion, the  stipulation  in  section  4  of  the  act 
for  the  publication  of  said  election  for  at 
"least  seven  successive  weeks"  was  without 
effect,  though  the  requiremoit  by  publica- 
tion in  a  newspaper,  etc.,  was  effective.  The 
resolution  or  act  need  not  have  contained  any 
reference  to  the  length  of  time  during  which 
notice  and  proclamation  should  be  published 
in  the  county  newspapers,  for  the  re<won  that 
the  Constitutioa  had  imposed  the  duty  oo  the 
Governor  of  giving  the  lawful  notice  in  man-, 
ner  prescribed.  This  was  done  by  the  Gov- 
ernor in  strict  conformity  to  the  Constitu- 
tion. 

The  proposed  amendm^it  is  not  void  for 
uncertainty.  Typographical  and  clerical  er- 
rors occur  In  the  amendment,  authorizing 
levies  of  taxes  on  automobiles,  etc.  The 
word  "on"  is  used  for  tlie  word  "and"  in 
paragraph  B  of  section  8,  after  the  words 
"levied  and  collected,"  and  t)efore  the  words 
"all  such  vehicle  privilege  license  tax."  The 
context  shows  ttiat  the  conjunction  was  in- 
tended and  supplied,  or  the  context  was  self- 
corrective.  In  paragraph  O  of  section  3  the 
time  wlien  the  same  became  effective  is  sup- 
plied by  the  context  and  a  change  in  the 
punctuation.  This  Is  permissible  to  effectu- 
ate the  legislative  intent  aiH>arent  from  the 
context  and  whole  instrument ;  when  so  con- 
sidered the  meaning  Is  "that  this  amendment 
and  the  foregoing  provisions  thereof  when 
ratified  by  the  people  are  self -executing  with- 
out the  aid  of  further  legislation,  but  the 
Legislature  shall  pass  such  laws  as  it  may 
deem  nece.ssary  to  secure  the  full  beneflt  and 
effect  of  this  amendment  to  the  Constitution. 
(,)  iijlther  (either)  at  this  session  of  the  Leg- 
islature or  at  the  earliest  possible  time  after 
the  ratification  by  the  people  (.)"  That  this 
amendment  sliaU  become  in  full  force  and  ef- 
fect, notwithstanding  sections  93  and  213  of 
the  Constitution  concerning  conflicting  provi- 
sions. Hooper  v.  Birchfleld,  115  Ala.  226,  232, 
22  South.  68;  Harper  v.  State,  109  Ala.  28, 
31,  19  South.  857;  State  ex  rel.  Leslie  v. 
Bracken.  164  Ala.  151,  155,  46  South.  841; 
State  ex  rel.  Wilkinson  et  al.  v.  Lane,  181  Ala. 
646,  655,  62  South.  31,  and  authorities  col- 
lected In  Williams,  Judge,  t.  State  ex  rd.. 
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Schwarz,  197  Ala.  40,  48.  56,  78  Sooth.  330, 
Ann.  Ce8.  1918D,  868;  Oark  v.  Boyce,  20 
Arts.  644.  186  Pac.  140;  Cooley,  Const  Llm. 
(7th  Gd.)  p.  91;  2  Lewis'  Sutherland  Stat 
Const  i  380. 

We  think  the  trial  court  properly  sostaln- 
ed  demurrer  to  complainant's  bill  and  dis- 
missed the  same^  and  that  decree  should  be 
aStoned. 

SOMERVrLLB  and  OARDNBEt,  JJ.,  con- 
cur in  the  foregoiitg  dissenting  opinloa  of 
THOMAS,  J. 

SOMERVIIiLB,  J.  (dissenting).  I  omcur 
In  the  foregoing  opialon  of  Mr.  Justice 
TBOMAS,  which  presents  an  admirable  ex- 
position of  the  constitutional  provisions  here 
in  question,  and  a  full  reriew  of  the  princi- 
ples and  authorities  upon  which  the  condn- 
slon  of  the  minority  Is  grounded.  I  wish 
now  to  state  a  few  observations  of  my  own, 
which  are  suggested  by  my  examination  of 
the  opinion  filed  in  sumtort  of  the  majority 
view,  and  by  my  further  consideration  of  the 
constitutional  provisions  which  my  Brethren 
of  the  majority  have  held  as  inconsistent 
with  the  validity  of  the  Road  Bcmd  Amend- 
ment 

The  Justices  of  the  minority  are  in  entire 
accord  with  the  sentiment — so  vigorously 
stated  and  so  well  sustained  in  the  opinion 
of  Mr.  Justice  McGLELLAN— that  the  Oon- 
stitution  is  the  paramount  law,  to  whidi 
each  department  of  the  government  legis- 
lative, executive,  and  judicial,  must  yield  an 
unquestioning  obedience;  and  we  are  pro- 
foundly sensible  of  our  solemn  obligation,  as 
members  of  this  high  court— its  appointed 
interpreter  and  guardian — ^to  preserve  its 
integrity  and  to  see  that  its  authority  and 
mandates  shall  never  be  denied  or  disre- 
garded. 

The  question  at  issue  is  not  whether  a 
recognized  mandate  of  the  Constitution  can 
be  disregarded — as  to  wUch  there  can  be  no 
difference  of  opinion — but  whether  there  Is 
In  fact  to  be  found  in  section  284  of  the  (Con- 
stitution a  mandate  wliich  baa  been  disre- 
garded or  disobeyed.  Independent  of  the 
Constitution,  the  Legislature  possessed  the 
power  to  provide  for  and  regulate  elections, 
and  section  190  of  our  present  (constitution 
imposes  upon  It  the  duty  of  enacting  laws 
for  that  purpose.  Section  284  requires  the 
Legislature  to  order  an  election  upon  pro- 
posed amendments  "[which  is]  to  be  held  ^- 
ther  at  the  general  election  next  succeeding 
the  session  of  the  Legislature  at  which  the 
amendments  are  proposed  or  upon  another 
day  appointed  by  the  LegUlafure." 

It  seems  quite  clear  to  me  that  In  making 
this  provisicHi  for  holding  an  election,  which 
Is  Indeed  mandatory,  the  (institution  mak- 
ers assumed  as  a  matter  of  course  that  the 
Legislature  would  appoint  a  day,  and  that 
87SO.-28 
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the  Italidzed  phrase  Is  no  more  Qian  a  ref- 
erence to  the  anticipated  exercise  of  legisla- 
tive authority  in  that  behalf.  I  cannot  dis- 
cover in  such  allusion  to  anticipated  legisla- 
tive action  any  purpose  to  Impose  upon  the 
Legislature  a  direct  mandatory  duty  to  pro- 
vide for  the  time  of  the  election,  and  to  ex- 
clude the  Legislature  from  acting  in  the 
usual  way  in  aoc»rdance  with  its  immemorial 
practice  by  general  provision  or  by  a  dele- 
gation of  this  unimportant  ministerial  duty 
to  another  responsible  governmental  agency. 
I  caimot  agree  with  the  statement  in  the 
majority  opinion  that  the  mere  appointment 
of  a  day  for  such  an  election  was  in  fact 
or  was  so  regarded  by  the  Constitution  mak- 
ers as,  "a  purpose  of  the  gravest  constitu- 
tional diaracter";  nor  can  I  discover  any 
intention  on  the  part  of  the  Omstitutlon 
makers  to  descend  to  a  statement  of  admin- 
istrative detail  in  sudi  a  matter,  and  there- 
by to  change  a  modb  of  procedure  whidi 
wa«  familiar  to  the  Legislature  and  to  them, 
and  the  necessity  or  utility  of  whldi  is  by 
no  means  apparent 

I  may  concede  that  the  interpretation 
which  the  majority  have  placed  upon  this 
provision  Is  a  permissible  lnteri»etatlon,  but 
that  such  a  meaning  Is  necessarily  to  be  de- 
duced from  such  language,  or  that  such  is 
Its  most  rational  meaning,  I  cannot  concede. 
In  such  a  case  I  think  it  Is  the  duty  of  this 
court  to  adopt  that  Interpretation  of  this 
constitutional  provisicHi  which  Is  in  conso- 
nance with  the  legislative  practice  thereto- 
fore existing,  and  which  will  uphold  the 
validity  of  a  constitutional  amendment  de- 
pending upon  that  action. 

The  learned  writer  of  the  majority  opinion 
himself  has  furnished  an  excellent  example 
of  common  sense  construction  in  denial  of 
the  plain  letter  of  the  Constitution  In  the 
case  of  Jones  v.  McDade,  200  Ala.  230,  75 
South.  988,  In  dealing  with  the  requirement 
of  this  same  section  of  the  Constitution  that 
"proposed  amendments  shall  be  read  in  the 
house  In  which  they  originate  on  three  sev- 
eral days."  It  was  held,  upon  good  and  suf- 
ficient reason,  I  think,  that  a  proposed  con- 
stitutional amendment  could  be  amended  at 
any  stage  during  its  passage,  and  that  the 
completed  proposal  was  not  subject  to  the 
requirements  stated,  but  could  be  adopted 
as  amended  without  a  repetition  of  former 
readings.  The  result,  as  I  read  the  opinion, 
was  grounded  solely  upon  the  argumentum 
ab  inconvenient!,  and  the  unreasonableness 
of  such  a  procedure;  and  yet  the  Constitu- 
tion is  explicit  In  its  requirement  that  the 
proposed  amendment  should  be  read  three 
times  on  three  several  days  in  each  house, 
and  if  that  provision  is  to  be  strictly  and 
literally  construed,  according  to  its  plain 
language,  there  could  be  no  escape  from  the 
conclusion  that  every  complete  amendment 
as  it  is  submitted  for  adoption  by  the  peo- 
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pie,  must  have  been  tbus  read  before  both 
bouses  In  Its  entirety.  In  the  case  of  Realty 
Investment  Co.  T.  City  of  Mobile,  181  Ala. 
184,  61  Sonth.  248,  it  was  held  by  this  court 
that  In  matters  of  legislative  detail  It  was 
sufficient  if  the  constitutional  requirement 
was  met  "In  substance  and  legal  effect" — 
thus  recognizing  a  distinction  in  the  princi- 
ples of  construction  whl<^  are  to  govern  in 
audi  cases.  In  that  case  a  literal  construc- 
tion of  the  requirements  of  the  Oonstitntlon 
as  to  the  form  of  ballots  would  have  defeat- 
ed a  bond  election,  and  It  was  observed  by 
Mr.  Justice  Sayre,  speaking  for  the  court, 
that— 

"ConstltutionB  uanally  deal  with  larger  top- 
ics and  are  couched  in  broader  phrase  than  leg- 
islative acts;  hence  their  •  »  •  Interpreta- 
tion is  not  always  reached  by  the  ai^lication 
of  Bunllar  methods." 

So,  In  the  case  of  State  v.  Birmin«Mm 
Southern  By.  Co.,  182  Ala.  475,  62  South.  .77, 
Ann.  Cas.  1915D,  436,  a  distinction  was  noted 
between  the  construction  of  constitutional 
provisions  dealing  with  elementary  rights  of 
citizens  and  those  which  merely  prescribe 
some  rule  of  governmental  policy,  or  relate 
merely  to  the  conduct  and  administration 
of  public  affairs.  And  It  was  there  observed 
that— 

"The  safe  rule  of  constitutional  construction 
is  to  regard  not  so  much  the  form  or  manner 
ot  expression  as  the  nature  and  objects  of  its 
'  provisions,  and  the  end  to  be  accomplished,  giv- 
ing its  words  their  just  and  legitimate  mean- 
ing," and,  further,  "in  determining  the  real 
scope  and  meaning  of  the  new  provision,  it  must 
be  read  in  the  Ught  ot  the  former  law  and  the 
existing  system." 

Under  section  248  of  the  Constitution  a 
mandate  is  laid  upon  the  Legislature  "to 
pass  laws  from  time  to  time  regulating 
freight  and  passenger  tariffs."  And  not- 
withstanding that  this  duty  is  imposed  di- 
rectly upon  the  Legislature,  this  court  held, 
in  Ballroad  Commission  v.  Alabama  North- 
em  R.  R.,  182  Ala.  357,  62  South.  749,  that 
this  provision  meant  no  more  than  to  require 
the  Legislature  to  make  provision  for  that 
purpose,  and  that  the  determination  and  pre- 
scription of  tariffs  for  freight  and  passenger 
service  could  be  lawfully  delegated  to  a  com- 
mission created  by  the  Legislature  for  that 
purpose;  and  it  must  be  noted  that  tbat 
commission  was  not  merely  empowered  to 
execute  the  laws,  but  was  invested  with  a 
vast  diacretion  in  the  flbcing  of  tariffs  and 
rates.  A  literal  interpretation  of  that  pro- 
vision would  undoubtedly  have  confined  the 
Legislature  to  its  own  Immediate  action,  and 
forbidden  a  delegation  of  a  large  and  Im- 
portant discretion  to  administrative  agents. 
But  it  was  observed  by  Mr.  Chief  Justice 
Anderson,  speaking  lor  tlie  court,  that  the 


object  of  the  constitatlonal  provision  was  to 
give  proper  protection  to  the  traveling  pub- 
lic, and  that  when  it  passed  laws  for  fills 
purpose  its  duty  was  fully  done. 

The  foregoing  considerations  and  analo- 
gies will  sufficiently  explain  the  basis  for 
the  TiewB  entertained  by  the  minority  jus- 
tices in  this  case.  It  is  unnecessary  to  en- 
ter upon  a  discussion  of  tliose  autborities 
wliich  support  the  view  that  unimportant 
constitutional  prescription  may  Xte  regarded 
as  directory  rather  than  mandatory,  and 
their  violation  disregarded.  We  wish,  how- 
ever, to  note  with  respect  to  the  case  of 
Oakland  Paving  Co.  t.  Hilton,  69  Cal.  479, 
11  Pac.  3,  which  Is  dted  in  the  majority 
opinion  as  an  authority  repudiating  the 
prlnc^les  announced  by  Judge  Brewer  in  the 
Kansas  case,  is  not  in  fact  an  authority  to 
that  end,  since,  as  explained  in  the  later 
case  of  Oakland  Paving  Ce.  v.  Tompkins,  72 
CaL  6,  12  Pac.  801,  1  Am.  St  Rep.  17,  the 
views  quoted  represented  the  individual 
opinion  of  Justice  Temple,  In  whicb  the  court 
did  not  concur.  In  the  latter  ease  it  was 
said: 

"All  admit  that  the  constitational  requirement 
must  be  strictly  performed.  But  it  does  not 
follow  from  this  that  the  language  of  the  in- 
strument must  be  understood  literally.  The 
same  mlea  of  eonstmetion  mnst  be  applied,  to 
ascertain  what  its  requirements  are,  as  though 
they  were  not  mandatory  and  prohibitory.  And 
we  think,  when  an  act  commanded  or  author- 
ized may  be  done  in  different  ways,  either  of 
which  would  be  a  strict  compliance  with  the 
terms  of  the  instrument  understood  in  some 
common  and  popular  sense,  either  mode  may 
be  pursued,  unless  some  reason  is  discovera- 
ble for  holding  one  of  such  modes  only  will 
answer." 

To  summarize :  We  are  of  the  opinion  that 
the  language  of  section  284  of  the  Constitu- 
tion may  be  reasonably  construed  as  a  mere 
reference  to  ex];>ected  and  appropriate  leg- 
islative action,  appointing  a  time  for  hold- 
ing the  election,  either  by  direct  action  or 
by  a  delegation  of  the  duty  to  a  trusted  ad- 
ministrative agent  according  to  previous  us- 
age, and  that  it  is  not  only  unnecessary,  but 
it  is  in  fact  unreasonable  to  impute  to  the 
makers  of  the  Constitution  a  design  to  «»- 
trol  and  limit  the  action  of  the  Legislature 
with  respect  to  a  comparatively  unimportant 
matter  of  administrative  detail  in  derogation 
of  a  usage  which  was  of  Icmg  standing,  and 
as  to  whidi  no  necessity  tor  change  was  ap- 
parent 

Upon  the  soundest  principles  of  interpreta- 
tion and  construction  we  think  that  the 
amendment  in  questi(Hi  can  be  sustained. 
The  majority  have  based  their  contusion 
solely  upon  the  ground  herein  discussed,  and 
we  therefore  deem  it  uimecessary  to  eater 
upon  K  discussion  of  other  objoctions  whicb 
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do  not  seem  to  be  material  to  tbat  condo- 

8iOQ. 

GABDNEH,  and  THOMAS,  JJ.,  concnr  In 
the  foregoing  views. 

GARDNER,  J.  (dissenting).  The  Tlews  of 
the  mlaority  have  been  very  ably  presented 
in  the  (pinion  of  Justices  SOMERVILI<B 
and  THOMAS,  in  vbich  I  fully  concur,  and 
while  an  additional  opinion  might  ai^ear 
superfluous,  I  hare  thought  it  not  inappro- 
priate, in  view  of  the  importance  of  the  ques- 
tion presented  as  a  precedent  for  the  future, 
and  the  serious  conseqnoices  following  the 
decision,  to  state  very  briefly  some  few  ob- 
servations of  my  own  which  have  been  made 
more  clear  by  the  exhaustive  brief  of  counsel 
for  appellee  upon  application  for  rehearing, 
and  make  reference  to  a  point  first  presented 
upon  this  apiriication,  and  not  heretofore 
treated. 

I  am  persuaded  that  section  284  of  the 
CVmstitutlon  contemplates  two  separate  acts, 
the  first  a  proposal  of  an  amendment,  and, 
second,  after  the  adoption  of  the  proposal, 
necessary  provision  for  submission  thereof 
to  the  people,  and  that  the  very  language 
discloses  it  was  not  contemplated  the  Legis- 
lature should  order  an  election  until  after 
the  proposal  to  amend  the  Constitution  had 
been  passed  by  both  bouses.  Let  it  be  as- 
sumed that  the  Legislature  passed  the  pro- 
posed amendment  by  the  requisite  majority, 
and  after  a  compliance  with  the  provisions 
of  section  284,  but  that'  such  amendment 
made  no  reference  whatever  to'  the  question 
of  election,  which  would,  of  course,  have 
been  entirely  proper.  Section  284  contains  no 
provision  as  to  how  the  Legislature  shall 
subsequently  order  an  election,  nor  does  it 
prescribe  any  method  for  the  passage  of  such 
act,  nor  does  section  287  make  any  reference 
thereto.  If,  therefore,  the  same  Legislature 
proposing  the'  amendment  in  the  foregoing 
illustration,  should  by  a  separate  bill  pro- 
vide for  a  special  election,  the  procedure  for 
the  passage  would  not  be  governed  by  any 
provision'  of  section  284  of  the  Constitution, 
but  by  other  provisicms  concerning  ordinary 
laws.  This  should  suffice  to  demonstrate  that 
as  to  this  feature  of  the  amendment  the 
Legislature  was  acting  only  in  its  legislative, 
a  law-making,  capacity. 

Counsel  draw  the  distinction— perfectly 
valid  to  my  mind— that  the  authority  to 
propose  an  amendment  is  vested  In  the 
Legislature  as  an  entity  other  than  a  law- 
making body,  while  the  authority  to  order  an 
election  and  provide  for  the  machinery  there- 
of is  vested  in  the  L^islature  as  a  law-mak- 
ing body.  If  this  Is  a  correct  premise,  then 
it  follows,  unden  the  authorities,  that  tlie 
Legislature,  acting  in  its  legislative  capacity, 
was  authorized  to  delegate  to  the  Governor 
the  right  and  power  of  fixing  the  day  of  the 
election.   The  recmt  case  of  Ex  parte  City  of 
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Birmingham,  199  Ala.  9,  74  South.  61,  is  suf- 
ficlent  authority  upon  this  point,  if,  indeed, 
citation  of  authority  is  de«ned  necessary. 
I  am  therefore  of  the  opinion  that,  even  un- 
der the  strict  rule  of  construction  applied 
by  the  majority,  the  .amendment  is  entirely 
vaUd. 

However,  I  am  not  in  accord  with  the  rule 
of  construction  given  application  by  the  ma- 
jority, for,  in  my  opinion,  that  part  of  sec- 
tion 284  deaUog  with  the  question  of  an  elec- 
Uon  should  be  given  a  liberal,  rather  than 
a  strict  and  literal,  construction.  It  is  read- 
ily seen  that  such  a  rule  plays  an  important 
part  in  the  result  attained.  The  strict  rule 
of  construction  applied  by  the  court  in  the 
instant  case  la  entirely  proper  when  there 
is  under  consideration  language  of  the  Con- 
stitution dealing  with  fundamental  principles 
of  government,  or  the  life,  liberty,  or  prop- 
erty rights  of  the  citizens,  or  other  matters 
of  substantial  character;  but  to  those  provi- 
sions directed  to  the  law-making  body  con- 
cerning the  time  or  manner  of  performing 
certain  acts  a  liberal  rule  of  construction 
should  be  applied,  and  such  directions  held 
as  merely  directory,  unless  the  language  used 
is  such  as  to  negative  such  a  construction. 
This  rule  was  announced  in  the  early  Judi- 
cial history  of  our  country  by  Olilef  Justice 
Gibson  in  Commonwealth  v.  Clarke,  7  Watts 
&  S.  (Pa.)  127,  where,  in  construing  constitu- 
tional provisions  as  to  appointments  and  elec- 
tions, he  said  that  "necessarily,  the  para- 
mount rule  of  interpretation  demands  that 
such  provisions  be  deemed  only  directory." 
Continuing,  the  learned  Jurist  said: 

"A  Constitution  is  not  to  receive  a  technical 
construction,  like  a  common-law  instrument  or  a 
statute.  It  IB  to  be  interpreted  so  as  to  carry 
out  the  great  principles  of  the  government, 
not  to  defeat  them;  and  to  that  end  its  com- 
mands as  to  the  time  or  manner  of  performing 
an  act  are  to  be  considered  as  merdy  directory, 
wherever  It  is  not  said  that  the  act  shall  be 
performed  at  the  time  or  in  the  manner  pre- 
scribed, and  no  other.  The  object  of  the  com- 
mand, in  this  instance,  was  no  more  than  to 
urge  the  Legislature  to  put  the  elective  prin- 
ciple in  active  operation  at  the  earliest  day 
practicable  under  all  the  circumstances,  and  it 
has  been  accomplished." 

This  court,  as  I  read  the  opinion,  practical- 
ly adopted  this  rule  of  construction  as  ap- 
plicable to  such  matters  found  in  the  Consti- 
tution in  the  case  of  Realty  Investment  Co. 
v.  City  of  Mobile,  181  Ala.  184,  61  South. 
248,  where,  quoting  from  Dorman  v.  State,  34 
Ala.  216,  the  court  says: 

"A  constitution  is  not  to  receive  a  technical 
construction,  like  a  common-law  instrument,  or 
statute." 

The  majority  quote  from  Collier  v.  Flerson, 
24  Ala.  100,  in  support  of  the  position  taken, 
but  the  language  there  should  be  considered 
In  connection  with  the  case  then  under  re- 
view.  The  Gcmstitutlon  then  required  amend* 
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meota  to  be  proposed  by  one  Legislature,  and 
accepted  by  a  majority  vote  of  the  people, 
and  tben  ratified  by  tbe  succeeding  Legis- 
lature. While  tbe  amendment  there  under 
consideration  was  proposed  by  one  Legisla- 
ture, It  was  not  made  to  appear  that  It  had 
been  ratified  by  the  people,  nor  submitted  to 
the  succeeding  Legislature  for  ratification, 
and  It  was  In  the  light  of  this  situation  that 
Justice  Goldthwalte  used  the  language  quot- 
ed tn  the  majority  oplnlm.  Tbe  language 
used  was  entirely  applicable  to  the  situation 
thus  presented,  and  it  would  appear  that  the 
claim  that  the  amendment  there  considered 
had  become  a  part  of  the  Constitution  was 
without  color  of  right  The  holding  in  that 
case  was  entirely  proper,  and.  Indeed,  could 
not  have  been  otherwise,  and  I  do  not  con- 
sider that  the  language  used  at  all  conflicts 
with  the  rule  of  Interpretation  laid  down  by 
Chief  Justice  Gibson  concerning  those  mat- 
ters purely  of  an  administrative  character, 
and  recognized  by  this  court  In  tbe  Realty 
Investment  Co.  Case,  supra. 

This  court  has  many  times  declared  that 
it  is  a  solemn  thing  to  strike  down  a  legis- 
lative act  as  contravening  the  fundamental 
law,  and  that,  before  this  Is  done,  the  Judi- 
cial mind  must  be  convinced  to  that  end  be- 
yond all  reasonable  doubt.  But  to  strike 
down  an  amendment  to  the  Constitution,  sub- 
mitted to  and  ratified  by  the  people.  Is  still 
more  solemn,  and,  If  possible,  should  call  for 
a  higher  degree  of  caution  and  thorough 
conviction  of  the  Judicial  mind. 

In  section  2  of  the  Constitution  the  inher- 
ent right  of  tbe  people  to  change  their  form 
of  government  (and  an  amendm«it  to  the 
Constitution  Is  such  a  change  to  that  ex- 
tent) was  declared  In  the  following  language: 

"That  all  political  power  is  inherent  in  the 
people,  and  all  free  govennnents  are  founded 
on  their  authority,  and  instituted  for  their 
benefit;  and  that,  therefore,  they  have  at  all 
times  an  inalienable  and  indefeasible  right  to 
change  their  form  of  government  in  such  man- 
ner as  they  may  deem  expedient." 

It  Is  conceded,  and  of  course  correctly  so, 
that  whether  or  not  an  amendment  to  the 
Constitution  has  been  constitutionally  pro- 
posed and  adopted  as  a  part  of  that  Instru- 
ment Is  a  Judicial  question,  and  therefore 
properly  for  the  courts  to  determine;  but 
the  argument  Is  advanced  that,  notwithstand- 
ing this  tliere  does  come  a  time  when  the 
courts  may  decline  to  consider  whether  or 
not  a  given  amendment  to  the  Constitution 
was  In  Its  inception  strictly  and  literally  pro- 
posed or  adopted,  as  provided  tn  the  Consti- 
tution, and  that  such  a  time  arrives  when 
tbe  state  as  a  government,  and  tbe  people 
as  a  body  politic,  have  functioned,  accepted 
and  operated  under  such  amendment  as  a 
part  of  the  Constitution.  I  am  persuaded 
that  this  Is  a  sound  rale. 

We  have  had  several  amendments  to  the 
present  Oonstttutlon,  which  have  been  recog- 


nized as  a  part  of  the  organic  law  by  all 
departments  of  the  government,  accepted  as 
such  by  tbe  people,  and  the  state  as  a  gov- 
ernment has  fimctloned  and  operated  under 
such  amendments  as  a  part  of  the  ConstltD- 
tlon  for  such  a  time  that  surely  this  court 
would  not  now  attempt  a  consideratioii  of  the 
question  as  to  whether  or  not  they  bad  been 
proposed  and  adopted  in  the  very  literal  and 
strict  manner  provided  by  the  Constitution. 
This  question  was  given  consideration  in 
the  case  of  Secombe  ▼,  Klttelson,  29  Minn. 
555,  12  N.  W.  519,  In  a  suit  to  enjoin  the 
treasurer  from  paying  out  the  funds  of  the 
state  upon  bonds  authorized  to  be  Issued  by 
tbe  constitutional  amendment,  upon  the  the- 
ory that  tbe  proposed  amendment  was  not 
properly  proposed  or  submitted  to  the  peo- 
ple In  accordance  with  the  provisions  of  the 
Constitution.  Speaking  to  this  question  the 
court  said: 

"This  constitutional  amendment,  proposed 
and  submitted  by  tbe  Legislature,  was  adopted 
by  the  people  as  a  part  of  the  fundamental  law 
of  the  state,  and  subsequently  recognized  and 
acted  upon  as  8U(±  by  every  department  of  tbe 
state  government.  As  ultimate  sovereignty  is 
in  tbe  people,  from  whom  all  legitimate  civil 
authority  springs,  and  inasmuch  as  in  the  inc^- 
tion  of  all  political  organlzationB  it  is  this 
original  and  supreme  will  of  the  people  which 
organizes  civil  government,  a  court  has  no  right 
to  inquire  too  technically  into  any  mere  irreg- 
ularities in  the  manner  of  proposing  and  snb- 
mitting  to  the  people  that  which  they  have 
solemnly  adopted,  and  subsequently  recognized 
and  acted  upon,  as  -part  of  the  fundamental  law 
of  the  state.  We  doubt  whether  a  precedent 
con  be  found  in  the  books  for  the  right  of  a 
court  to  declare  void  a  Constitution,  or  amend- 
ment to  a  Constitution,  upon  any  such  ground. 
But,  however  this  may  be,  there  are,  in  our 
<9inion,  two  condnsive  reasons  why  the  right 
to  inquire  into  any  irregularities  In  the  mode 
and  means  by  which  this  constitutional  amend- 
ment was  proposed  and  adopted  must  be  now 
forever  closed:  First  Such  irregularities,  if 
any,  must  be  regarded  as  healed  by  the  subse- 
quent act  of  Congress  admitting  Minnesota  in- 
to the  Union.  Cooley  on  Const  Lim.  27.  Sec- 
ond. They  must  be  deemed  cured  by  the  recog- 
nition and  ratification  of  this  amendment  as  a 
part  of  the  Constitutioil,  by  the  state  after  its 
admission  Into  the  Union.  This  was  done  by 
tbe  issue  of  the  state  railroad  bonds,  and  ac- 
cepting security  for  the  protection  of  tbe  state 
under  its  provisions." 

The  principle  was  also  recognized  In  Mill- 
er V.  Johnson,  92  Ky.  589,  18  S.  W.  622,  15 
L.  R.  A.  624;  Taylor's  Case,  101  Va.  829,  44 
8.  E.  764;  Brittle  v.  People,  2  Neb.  198.  I 
am  t>ersuaded  that  this  principle  is  applica- 
ble to  this  amendment 

The  amendment  was  proposed  by  a  unani- 
mous vote  of  both  houses  of  tbe  Legislature, 
where  the  Constitution  only  requires  the 
three-fifths  vote  of  the  members  elected  to 
each  house.  It  was  ratified  and  adopted  by 
more  than  seven-eighths  of  the  qualified 
electors  who  voted  at  election — ^whlle  the 
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Constltutioii  only  requires  a  majority  vote 
for  Its  ad(¥tlon.  It  was  proclaimed  by  tbe 
CoTemor  to  baye  been  adopted  as  the  Consti- 
tution required  blm  to  do.  Tbe  Coostltatloa 
expressly  provides  that — 

"Tf  it  shall  therenpon  appear  tiist  a  majority 
of  the  qualified  electors  who  voted  at  such  elec- 
tion upon  the  proposed  amendments  voted  in 
favor  of  the  same,  such  amendment  shall  t>e 
valid  to  all  intents  and  purposes  as  parts  of 
the   Gonstitation."     Section  284. 

The  people  not  only  voted  for  It,  but  accepted 
It  and  acted  upon  it  The  state,  acting  through 
Its  Legislature,  accepted  it— declared  It  bad 
bem  adopted  as  a  part  of  tbe  Constitution  by 
a  solemn  resolution  and  act  which  proposed 
an  amendment  to  It,  whldi  was  subsequently 
BQbmltted  to  tbe  people.  Tbe  state  again  ac- 
cepted it  by  creating  a  highway  commission, 
wblcta  it  authorized  to  Issue  and  sell  bonds 
in  accordance  with  tbe  amendment  This 
commission  has  Issued  and  sold  some  of  tbe 
bonds,  so  tbe  bill  avers  and  tbe  demurrer 
confesses.  It  authorizes  tbe  levy  and  col- 
lection for  tbe  escluslye  benefit  of  tbe  road 
fund  and  to  pay  the  bonds,  tbe  interest  there- 
on, and  certain  llcense_  and  privilege  taxes. 
These  taxes  have  been  levied  and  collected, 
and  the  proceeds  devoted  to  tbe  purposes 
Bpedfled. 

It  Is  common  knowledge  that  tbe  amend- 
ment was  made  in  order  for  tbe  state  to  ac- 
cept and  to  be  able  to  comply  with,  and  get 
tbe  full  benefit  of,  tbe  offer  made  by  Congress 
to  the  several  states  to  aid  them  In  con- 
structing public  highways  in  the  several 
states.  This  act  of  Congress  Is  known  as 
the  State  Aid  Act  for  tbe  construction  of  post 
roads.  This  act  has  been  acc^ted  by  the 
state,  and  It  has  acted  under  it,  as  ai%>ear8 
from  the  act  of  the  Legislature  creating  the 
highway  department  and  the  commission. 
Section  20  of  this  act  (Gen.  Acts  1019,  p. 
807)  Is  an  express  adoption  and  ratification 
of  tbe  act  of  Congress,  and  by  which  it  pledg- 
es the  faith  of  the  state  to  accept  and  carry 
out  the  proposal  made  by  Congress  to  the 
states  In  this  State  Aid  Act 

The  state  has  thus  accepted  the  offer  of 
tbe  federal  government  and  has  In  effect 
proclaimed  that  it  has  so  amended  its  Con- 
stitution as  to  authorize  it  to  issue  and  sell 
bonds  and  to  levy  privilege  or  license  taxes 
for  the  exclusive  use  of  the  state  for  highway 
purposes,  which  it  could  not  thet«tofore  da 
Tbe  state  has  not  only  proclaimed  the  amend- 
ment to  be  adopted,  but  the  people  and  the 
state  have  accepted  and  functioned  under  it 
by  issuing  and  selling  bonds,  by  levying  and 
collecting  taxes  for  the  exclusive  purpose  of 
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the  state  highways,  and  has  so  expended  the 
funds.  It  had  therefore  been  clearly  ac- 
cepted and  ratified,  and  the  state  government 
functioned  and  operated  under  the  assump- 
tion that  It  was  a  part  of  the  organic  law, 
and  I  am  of  the  opinion  the  principle  recog- 
nized In  these  authorities  applies  with  force 
here,  and  that  the  time  has  now  come  when 
this  court  should  not — 

"inquire  too  technically  into  any  mere  irregu- 
larities in  tbe  manner  of  proposing  and  sub- 
mitting to  the  people  that  which  they  have 
solemnly  adopted  and  subsequently  recognized 
and  acted  upon  as  part  of  the  fundamental  law 
of  the  state." 

Tbe  discussion  of  this  principle,  and  its 
recognition,  is  also  Important  In  view  of  an- 
other amendment  of  tt)e  Constitution,  known 
as  tbe  soldiers'  poll  tax  amendment  adopted 
by  the  people  of  the  state,  but  whldi  appears 
to  be  subject  to  the  same  criticism  as  that 
which  the  majority  treat  as  fatal  to  the  - 
amendment  here  under  consideration.  If 
tbe  poll  tax  amendment  is  likewise  held  sub- 
ject to  this  tnflrmlty,  then  tbe  question  arises 
as  to  whether  or  not  tbe  foregoing  principle 
should  be  brought  into  view,  and  the  amend- 
menti  saved  by  its  application.  By  this 
amendment  thousands  who  served  in  the 
army  and  navy  during  the  period  of  the 
World  War,  and  who  were  honorably  dis- 
charged from  such  service,  and  qualified  elec- 
tors, exc^t  for  the  payment  of  poll  tax,  were 
exempted  from  Its  payment  and  this  amend- 
ment was  proclaimed  as  a  part  of  tbe  organic 
law,  and  the  Legislature  of  this  state  sub- 
sequently ratified  and  adopted  and  put  It 
into  operation,  and  tbe  people  of  the  state 
have  accepted  and  acted  upon  it  as  a  part 
of  tbe  Constitution,  and  these  men  exercise 
the  right  of  franchise  in  reliance  thereon. 
This  amendment  was  brought  before  this 
court  in  Cornelius  v.  Pruet  85  South.  430; 
but  the  question  as  to  Its  OMaatltutlonality 
was  not  presented,  and  therefore  not  consid- 
ered. However,  we  cannot  shut  our  eyes  to 
the  fitct  that  evidently  the  decision  in  that 
case  was  accepted  and  acted  upon  by  those 
interested,  as  well  as  by  other  departments 
of  the  state,  as  having  met  with  the  approval 
of  the  court  That  amendment  therefore,  in 
my  opinion,  has  been  fully  accepted  and 
ratified,  and  the  state  government  has  func- 
tioned under  tbe  assumption  that  it  was  part 
of  the  organic  law,  and  should  be  protected 
by  the  foregoing  principle. 

I  forego  further  discussion,  and  respectful- 
ly dissent  frran  the  majority  view. 

SOMBRVILLB  and  THOMAS.  JJ„  concur. 
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(a  Aia.  App.  566) 

SANSON  V.  COVINGTON  COUNTY  BANK. 
(4  DIv.  590.) 

(Court  of  Appeals  of  Alabama.    Jnne  8,  1920. 
Rehearing  Denied  June  29,  1920.) 

1.  Cbattal  mortgaoes  «=3ll7  —  Mortgage  »■ 
orops  coven  only  oropa  of  the  year  la  whlob 
given. 

In  detinue  to  recover  peanuta  grown  in  the 
year  1016,  mortgages  of  the  years  of  1914  and 
1916  conveyed  no  title  to  such  crop  under  Code 
1907,  I  4884,  providing  that  mortgage  executed 
on  or  after  January  Ist  conveys  legal  title  to 
crops  of  that  year,  and  hence  could  not  avail 
plaintiff  and  were  not  admissiUe  in  evidence. 

2.  Trial  «S359(2)— Plalntirs  docuffleatary  evi- 
dence ebOMld  be  preaested  during  hia  ease, 
not  .while  defendant  waa  preaenting  hi*  evi- 
denoe. 

In  a  detinue  action  if  certain  diattel  mort- 
gages had  been  admissible,  plaintilf  should  have 
offered  them  when  presenting  his  testimony  In 
chief  or  some  other  proper  time,  and  it  waa 
within  the  court's  discretion  to  exdnde  them 
when  offered  during  the  time  another  claimant 
of  the  property  was  presenting  ita  testimony. 

3.  Appeal  and  error  9=9970(3)— Dlaoretloa  ii 
permitting  or  refusing  evidence  offered  oat  of 
order  reviewable  only  In  ease  of  abuse. 

The  exercise  of  the  court's  discretion,  in 
permitting  or  refusing  to  allow  evidence  to  be 
introduced  out  of  the  order  prescribed  by  the 
rules,  is  not  assignable  as  error,  except  in  a 
clear  case  of  abuse  of  such  discretion. 

4.  Chattel  mortgages  «s>229(3)  —  Evidence 
tending  to  show  payment  of  mortgage  debt 
under  whieh  plaintiff  claimed  held  admissible. 

In  detinue  by  party  claiming  under  a  mort- 
gage, a  question  asked  plaintiff  as  to  the 
price  received  for  certain  hogs  Mi  relevant 
as  tending  to  show  satisfaction  of  piaintiff'a 
mortgage,  and  hence  admissible. 

5.  Appeal  and  error  9=3237(2)  —  Motion  to 
atrike  answer  necessary,  though  question  to 
wltnees  was  objected  to. 

It  is  a  general  rule  that,  although  a  ques- 
tion was  objected  to,  a  reversal  will  not  follow, 
where  no  objection  was  interposed  to  the  an- 
swer and  no  motion  made  to  exclude  the  same 
or  exceptions  reserved  thereto. 

6.  Appeal  and  error  «=>529(l)  —  Overrallng 
motion  for  new  trial  held  not  duly  presented 
In  absence  of  Judgment  from  record. 

,A  ruling  denying  plaintiff's  motion  for  new 
trial  is  not  properly  presented  for  review, 
where  the  Judgment  on  the  motion  is  not 
shown  by  the  record. 

7.  New  trial  «=370— Motion  ovemiled  where 
evidence  sufficient  to  sustain  verdict. 

A  motion  for  new  trial  on  the  ground  "that 
the  verdict  was  contrary  to,  the  evidence"  was 
without  merit  and  properly  overruled,  where 
the  evidence  tending  to  support  it  was  sufficient 
and  was  properly  sutMnitted  to  the  Jury. 

Appeal  from  (Mrcnlt  Court,  Coffee  Connty; 
A.  B.  Foster,  Judge. 


Detinue  by  Jesse  Sansom  against  O.  N. 
Speigner  for  certain  personal  property  in 
wlilch  claim  to  the  property  was  interposed 
by  the  Clovlngton  National  Bank.  Upon  trial 
of  the  issues  there  was  verdict  for  tbe  dalm- 
ant,  and  tbe  plaintiff  appeals.    Affirmed. 

Certiorari  denied  by  Supreme  (3oart,  87 
South.  408. 

The  plaintiff  relied  upon  a  mortgage  exe- 
cuted by  O.  N.  Speigner  on  F^ruary  21,  191S. 

Tbe  testimony  for  tbe  claimant  tended  to 
show  tliat  prior  to  tbe  execution  of  the  mort- 
gage tbe  CoTlngtoB  County  Bank  bad  tent- 
ed from  Speigner  20  acres  of  bis  land,  and 
tbat  the  crops  levied  upon  and  seised  were 
grown  on  tbls  20  acres  of  land,  and  were 
stacked  on  the  land  and  were  either  the  prop- 
erty of  Kelly  or  of  tbe  bank.  There  was  also 
evidence  tending  to  show  that  tbe  Sansom 
ibortgage  was  paid  by  tbe  delivery  of  prop- 
erty. 

E.  O.  Baldwin,  of  Andalusia,  for  appellant. 
W.  W.  Sanders,  ot  Elba,  for  appellee. 

BRICKEN,  P.  J.  Appellant  brought  an  ac- 
tion of  detinue  against  C.  N.  Speigner,  for 
tbe  recovery  of  ceitaln  personal  property 
which  Included,  among  other  things,  200 
bushels  of  peanuts  tbat  were  stacked  in  the 
field  of  defendant.  Aj^llee  made  claim  to 
the  peanuts  as  provided  by  statute,  where- 
upon issue  was  made  up  between  the  aiipd- 
lant  as  plaintiff,  and  appellee  as  claimant, 
which  was  decided  by  the  Jury  In  favor  of 
claimant,  appellee,  and  from  tbe  Judgment 
rendered  thereon  tbe  plaintiff  appeals.  But 
two  questions  were  In  controversy:  Tbe  first. 
Did  defendant  Speigner  rent  the  lands  on 
which  the  peanuts  In  question  were  grown, 
to  appellee,  claimant,  prior  to  the  making  at 
the  mortgage  to  plaintiff  on  February  21, 
1916;  the  other  being  as  to  whether  aald 
mortgage  bad  been  satisfled,  either  by  pay- 
ments of  money,  or  by  the  receipt  of  property 
contained  In  tbe  mortgage. 

Appellant  makes  three  assignments  of  er- 
ror; the  first  tvro  relating  to  tbe  rulings  of 
the  court  upon  the  evidence,  and  tbe  third  is 
based  upon  tbe  ruling  of  the  court  in  refusing 
to  grant  tbe  plaintiff's  motion  for  a  new 
trial. 

[1, 2]  There  was  no  error  In  sustaining  tbe 
objection  to  tbe  Introduction  in  evidence  of 
the  two  nfortgages  from  defendant  to  tbe 
First  National  Bank  of  Opp,  bearing  dates  of 
January  16,  1914,  and  February  9,  1915,  re- 
spectively, and  transferred  and  assigned  to 
plaintiff.  In  this  action.  In  order  to  show  a 
right  of  recovery,  it  was  Incumbent  upon 
plaintiff  to  prove  that  be  bad  the  legal  title 
to  the  property  in  controversy  and  tbe  rlg^t 
of  Immediate  possession  thereof.  Tbe  pea- 
nuts involved  here  were  a  part  of  the  <tqp» 
of  the  year  of  1916,  and  these  mortgages  dl& 
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not  convey  the  legal  title  thereto,  and  there- 
fore could  be  of  no  avail  to  plaintiff  in  aa 
action  of  detinue  for  the  recovery  of  personal 
property.  C!ode  1007,  |  4894.  Furthermore, 
it  was  entirely  within  .the  dlacretlon  of  the 
trial  conrt  to  refuse  to  permit  the  Introduc- 
tion of  the  mortgages  at  the  stage  of  the  trial 
in  which  they  were  offered.  The  plaintiff  liad 
rested  his  case,  and  the  mortgages  were  of- 
fered in  evidence  during  the  time  claimant 
was  engaged  in  the  pre6entatl<m  of  bis  evi- 
dence. Even  if  the  mortgages  had  been  ad- 
missible, they  should  have  been  offered  when 
the  pMintlff  was  presenting  his  testimony  In 
chief,  or  in  any  event,  if  It  was  his  desire  to 
offer  them  at  a  later  period  «f  the  trial,  he 
should  have  done  so  after  the  claimant  bad 
finished  with  the  introduction  of  his  testi- 
mony. This  Is  a  well-settled  principle  of  the 
rules  of  practice  and  procedure,  and  for  this 
reason,  also,  the  court  was  justified  In  sus- 
taining the  objection  interposed  to  the  intro- 
duction of  the  mortgages. 

[3]  Rules  of  practice  looking  to  the  orderly 
introduction  of  evidence  by  the  respective 
parties  are  essential  in  order  to  prevent  in- 
jurious surprises,  and  annoying  delays  in  the 
trial  of  cases  and  the  administration  of  jus- 
tice. The  trial  has  Its  regular  stage  of  pro- 
cess, and  the  evidence  should  be  Introduced 
with  reference  thereto;  and  the  general  rule 
is  that  the  plaintiff  having  the  burden  of 
proof  must  in  the  first  instance  produce  all 
the  evidence  he  has  in  support  of  his  case, 
then  the  defendant  must  offer  all  his  evi- 
dence In  defense,  plaintiff  then  replies,  and 
shoald  confine  his  evidence  to  a  direct  an- 
swer to  defendant's  case,  and  ordinarily  the 
rebutting  evidence  offered  by  him  upon  whom 
the  burden  of  proof  rests  concludes  the  intro- 
duction of  evidence,  but  not  always,  for  It  Is 
within  the  discretion  of  the  court,  for  good 
reasons  and  in  the  furtherance  of  Justice,  to 
permit  the  other  party  to  introduce  evidence 
In  response  to  that  called  forth  by  the  rebuts 
tal  testimony,  but  the  rule  Is  that  notmng 
further  in  chief  can  be  offered,  except  by  per- 
mission of  the  court  These  may  be  stated 
as  the  general  rules  of  practice,  and  are  un- 
der the  control  of  the  court  subject  to  be  va- 
ried in  the  exercise  of  a  sound  judicial  dis- 
cretion, and  almost  without  exception  it  Is 
held  that  It  is  dlscreti<mary  with  the  court 
whether  It  shall  admit  or  reject  evidence 
which  is  not  offered  In  accordance  with  the 
rules  prescribing  the  stage  of  the  trial  at 
which  it  must  be  offered,  and  that  the  exer- 
cise of  this  discretion  in  permitting  or  refus- 
ing to  allow  evidence  to  be  introduced  out  of 
the  order  prescribed  by  the  rules  is  not  as- 
signable aa  error,  except  in  a  clear  case  of 
abuse  of  such  discretion.  The  action  of  the 
court,  as  in  the  case  at  bar,  in  refusing  to 
permit  a  party  to  introduce  evidence  In  sup- 
port  of  ills  case  during  the  examination  of 
his  adversary  or  his  adversary's  witnesses,  Is 


not  enot,  as  it  was  a  matteir  that  rested  en- 
tlrdy  within  the  discretion  of  the  court 

[4,  6]  On  cross-examination  of  witness  Jes- 
se Sansom,  claimant  asked  witness:  "How 
much  did  the  bogs  come  to?"  The  court  over< 
ruled  plalntifTs  objection  to  the  question,  and 
this  ruling  Is  made  the  basis  for  the  secwd 
assignment  of  error.  The  objection  inter- 
posed specified  no  grounds  upon  which  it 
was  based,  and  for  tills  reason  there  was  no 
error  In  overruling  the  general  objection. 
However,  the  evidence  sought  to  be  addaoed 
by  the  question  was  relevant,  tn  that  it  bad 
a  tenSeacy  to  show  satisfactitm  of  the  mort- 
gage debt  due  to  plaintiff,  which,  if  estab- 
lished, would  result  in  a  divestiture  of  bis 
tltle^  for,  of  course,  if  it  could  be  shown  that 
the  debt  due  to  plaintiff  under  this  mortgage 
was  paid,  he  would  have  no  right  of  recovery. 
Furthermore,  no  motion  was  made  to  exclude 
the  answer  of  the  witness,  and,  even  If  there 
had  been  error  in  overruling  the  general  ob- 
jection Interposed,  the  overruling  of  the  ob- 
jection to  the  question,  without  excluding  tlie 
answer  thereto,  rendered  any  error  harmless, 
as  the  failure  to  make -motion  to  exclude  the 
answer  thus  given  Is  deemed  a  waiver  of  the 
objection.  The  general  rule  Is  that  although 
the  question  was  objected  to,  a  reversal  will 
not  follow  where  no  objection  was  Interposed 
to  the  answer,  and  no  motion  made  to  exclude 
same,  or  exceptions  reserved  thereto.  Tiller 
V.  State,  10  Ala.  App.  45,  64  South.  663. 

[8]  It  is  insisted  by  appellee  that  the  ruling 
of  the  court  denying  the  plaintifTs  motion  for 
new  trial  is  not  properly  presented  for  re- 
view, in  that  the  judgment  of  the  court  on 
the  motion  for  a  new  trial  is  ruSl  shown  by 
the  record,  and  that  all  that  appears  in  this 
connection  is  by  the  bill  of  exceptions,  which 
is  merely  a  copy  of  the  bench  notes.  It  may 
be  said  that  the  general  rule  for  presenting 
for  review  the  action  of  the  court  in  granting 
or  refusing  a  motion  for  a  new  trial  is,  If  the 
motion  is  overruled,  no  right  is  disturbed  and 
no  formal  judgment  on  the  motion  Is  neces- 
sary; but  the  ruling  of  the  court  denying  the 
motion  must  be  shown  by  the  bill  of  excep- 
tions, together  with  the  fact  that  an  excep- 
tion was  reserved  thereto.  The  original  judg- 
ment, however,  must  appear  as  a  part  of  the 
record  proper.  Stokes  v.  Hinton,  197  Ala. 
230,  72  South.  503.  However,  where  the  mo- 
tion is  granted  and  the  status  of  the  original 
judgment  is  disturbed,  a  formal  judgment  Is 
necessary  on  said  motion,  granting  the  new. 
trial,  which  judgment  must  appear  In  the  rec- 
ord proper.  Kx  parte  Doak,  188  Ala.  406,  66 
South.  64.  Whether  the  motion  is  granted  or 
denied,  the  exceptiiw  taken  to  such  ruling  of 
the  court  must  be  presented  for  review  by  the 
bill  of  exceptions,  and  the  motion  for  a  new 
trial  must  be  presented  by  the  bill  of  excep- 
tions. 

[7]  Tt  thus  appears  that  the  Inslstoice  of 
the  appellee  is  well  taken,  and,  becanse  <tf  a 
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noncompliance  with  the  rule,  the  ruling  ol  the 
court  on  the  vaotloa  for  new  trial  Is  not  prop- 
erly presented  for  review.  Pretermitting 
this,  however,  we  have  examined  the  motion 
for  a  new  trial  and  are  of  the  opinion  that 
the  court  ruled  correctly  in  denying  same. 
The  first  three  grounds  of  the  motion,  "that 
the  verdict  was  contrary  to  the  evidence," 
are  without  merit,  as  there  was  sufficient  evi- 
doace  tending  to  support  and  prove  the  con- 
tention of  the  claimant.  This  evidence  was 
properly  submitted  to  the  Jury  for  their  con- 
sideration, and,  the  Jury  having  returned  a 
verdict  upon  that  evidence,  the  trial  court 
was  therefore  Justified  in  refusing  to  grant 
the  motion  on  those  grounds. 

The  fourth  and  last  ground  of  the  motion, 
to  wit,  "The  court  was  in  error  in  allowing, 
over  the  objection  of  the  plaintiff,  the  claim- 
ant to  introduce  In  evidence  the  value  of  the 
hogs  levied  on  under  the  writ  of  detinue  In 
this  cause,"  has  already  been  discussed  and 
treated  hereinabove,  and,  as  before  stated, 
we  are  of  the  opinion,  for  the  several  rea- 
sons enumerated,  that  there  was  no  error  In 
the  ruling  of  the  court  in  this  connection. 

The  Judgment  is  affirmed. 

Aifinued. 


(20G  Ala.  H) 
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SANSON  V.  COVINGTON   COUNTY   BANK. 
(4  DIv.  895.) 

(Supreme  Court  of  Alabama.    Nov.  25,  1020.) 

Certiorari  «=9l5— Finding  of  fast  by  Court  of 
Appeals  not  reviewable. 

A  rnllng  inTOlving  a  finding  of  fact  will  not 
be  reviewed  by  certiorari  to  the  Court  of  Ap- 
peals. 

Certiorari  to  Court  of  Appeals. 

Action  In  detinue  by  Jesse  Sansom  against 
C.  N.  Speigner  for  certain  personal  property. 
In  which  a  claim  thereto  was  interposed  by 
the  Covington  National  Bank.  Verdict  for 
claimant,  and  plaintiff  appealed  to  the  Court 
of  Appeals,  which  affirmed  the  Judgment  (87 
South.  406),  and  the  plalntifi!  petlticms  for 
certiorari    Writ  denied. 

E.  O.  Baldwin,  of  Andalusia,  for  appellant. 
W.  W.  Sanders,  of  Elba,  for  appellee. 

PER  CURIAM.  The  dedsicm  of  the  Court 
of  Appeals  whidi  petitioner  seeks  to  bring  in- 
to review,  L  e.,  the  ruling  on  the  inquiry  aa 
to  the  value  of  the  hogs,  Involved  a  finding  of 
fact,  and  therefore  will  not  be  reviewed. 
This  court,  without  committing  itself  to  the 
third  of  the  propositions  of  law  on  which  the 
Court  of  Appeals  has  Jnstified  the  ruling  of 


the  trial  court  on  this  point,  holds  tbat  no 
error  has  been  made  to  appear. 
Wrtt  denied. 

ANDERSON,  C.  J.,  and  8ATBH,  QABD- 
NER,  and  BROWN,  JX,  concur. 


(17  Ala.  App.  SSIJ 
BLAKEY  V.  STATE.     (4  DIv.  628.) 

(Court  of  Appeals  of  Alabama.    J'nne  29,  1920. 
Rehearing  Denied  Nov.  10,  1920.) 

1.  latexlcatlng  liquors  «=3238(l)  —  Evideaoa 
held  to  sustain  denial  of  directed  acquittal  of 
distilling. 

Evidence  of  the  sheriff  and  his  deputy  that 
they  caught  defendant  and  another  attending  a 
still  which  wag  then  making  whisky,  contradict- 
ed only  by  the  denial  of  defendant  and  his  part- 
ner that  they  were  attending  the  still,  which 
they  daimed  to  have  acddentally  found  in  op- 
eration and  unattended  and  to  be  merely  watch- 
ing, luM  to  warrant  the  trial  court  in  refusing 
to  give  the  general  charge  as  requested  by  de- 
fendant. 

2.  Intoxicating  liquors  4=»233 (2)— Evidence  of 
beer  at  still  held  admissible  to  show  prepa- 
ration. 

In  a  prosecution  for  distilling  whislty,  testi- 
mony that  witnesses  had  found  two  barrels  of 
beer  at  the  place  where  they  found  the  still  be- 
ing operated  by  defendant  six  weeks  after  they 
found  the  beer  was  competent  as  going  to  show 
a  preparation  to  manufacture  liquor. 

3.  Intoxicating  liquor*  «=3233(l)— Taatlmony 
defendant  was  worMng  at  still  held  admissi- 
ble. 

In  a  prosecution  for  distilling  whisky,  tes- 
timony by  a  witness  that  defendant  and  his 
partner,  when  found  at  the  still  by  the  officers, 
were  working  at  the  whisky,  was  properly  ad- 
mitted. 

4.  Intoxicating  liquors  «=>227— Occupation  of 
defendant  held  Immaterial. 

In  a  prosecution  for  distilling  whisky,  wher« 
defendant  made  no  attempt  to  claim  alibi,  but 
admitted  his  presence  at  the  still  when  arrest- 
ed, evidence  on  his  bebalf  that  he  was  a  farm- 
er or  a  merchant  and  that  he  had  picked  cot- 
ton during  that  afternoon  was  immaterial  to 
any  issue  and  was  properly  excluded. 

Appeal  from  Circuit  Coait,  Barbour  Coun- 
ty;  J.  S.  Williams,  Judge. 

Ix>n   Blakey   was   convicted   of  distilling 

whisky,  and  he  appeals.    Affirmed. 

Certiorari  denied,  87  South.  409. 

McDowell   &  McDowell,  of   Eufaula,.  for 
appellant. 
J.  Q.  Smith,  Atty.  Oen.,  for  the  State. 

SAMFORD,  J.  According  to  the  testimo- 
ny of  the  sheriff  and  his  deputy,  the  de- 
fendant was  caught  in  the  act  of  distllltaiK 
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-whisky,  commonly  called  "moonshine."  All 
of  the  appUancea  for  making  the  whisky 
were  present  and  In  operation,  and  the 
whisky  running  out  of  the  worm,  and  the 
defendant  and  another  attending  It  and 
working  at  It  The  defendant  admitted  be- 
ing there  at  the  place  and  drinking  some 
of  the  product,  but  disclaimed  ownership  or 
knowing  whose  it  was  or  anything  about 
it,  claiming  that  he  and  the  party  with  him, 
who  testified  in  his  behalf  as  a  witness, 
were  going  through  the  woods  and  acd- 
dentally  "run  upon"  the  still  in  full  blast 
with  nobody  attending  it,  and  just  sat 
down  to  look  at  it  nie  Jury  accepted  the 
testimony  of  the  state's  witnesses  and  ccxi- 
Tlcted  the  defendant,  and  In  this  court  the 
defendant  seeks  a  reversal  because  the 
court  refused  at  his  request  to  give  to  the 
Jury  the  affirmative  charge,  and  on  accoimt 
at  certain  rulings  of  the  court  on  the  tvl- 
d«ice. 

[1,  2]  The  refusal  to  g^lre  the  general 
charge  as  requested  was  pat^itly  free  from 
error.  -The  evidence  that  at  a  former  time, 
about  six  we^s  before,  these  same  state  wit' 
nessee  had  found  two  barrels  of  beer  at  the 
place  where  the  still  was  being  operated, 
was  competent  as  going  to  show  a  prepara- 
tion to  manufacture  liquor. 

[3]  The  answer  of  the  witness  Carroll  that, 
"Tbey  were  working  at  that  whisky,"  re- 
ferring as  it  did  to  the  defendant  and  his 
witness  Smith,  about  whom  he  was  testify- 
ing, was  properly  allowed. 

[4]  Whether  the  defendant  was  a  farmer 
or  a  merdiant  was  immaterial  to  any  is- 
sue in  the  case  and  was  properly  excluded, 
as  was  also  the  testimony  that  the  defend- 
ant picked  cotton  during  that  afternoon ;  no 
etfort  having  been  made  to  establish  an  al- 
ibi for  defendant  at  the  time  fixed  by  the 
state's  witnesses. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed. 

Affirmed. 
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(17  Ala.  App. 
(4  DIv.  041.) 


(206  AUu  106) 

BLAKEY  V.  STATE.    (4  DIv.  903.) 

(Supreme  Court  of  Alabama.    Dec.  16,  1920.) 

Certiorari  to  Court  of  Appeals. 

Lon  Blake;  was  convicted  of  distilling  whisky. 
The  judgment  of  conviction  was  affirmed  by  the 
Court  of  Appeals  (87  South.  4(^,  and  he 
brings  certiarari.     Writ  denied. 

McDowell  &  McDowell,  of  Eufaula,  for  ap- 
pellant 
J.  Q.  Smith,  Atty.  Oen.,  for  the  State. 

SOMERVnXB,  J.  Petition  of  Lou  Blakey 
for  certiorari  to  the  Court  of  Appeals,  to  re- 
view and  revise  judgment  of  said  court  ren- 
dered in  the  appeal  of  Lon  Blakey  v.  State  of 
Alabama,  87  South.  406. 

AVrit  denied. 


(Court  of  Appeals  of  Alabama.   June  29,  1020. 
Rehearing  Denied  Nov.  9,  1920.) 

1.  Embezzlement  «=94  —  Essentials  of  offensf 
stated. 

Where  defendant  was  charged  with  embes- 
slement  of  a  pistol,  it  is  essential  to  a  con- 
viction that  there  be  proof  that  defendant  stood 
to  the  owner  in  the  relation  of  a  bailee  or 
agent  that  the  pistol  was  deposited  with  him, 
and  that  the  pistol  so  deposited  was  embezzled 
or  fraudulently  converted  or  secreted  with  in- 
tent to  convert  it  to  his  own  use,  the  word 
"embezzlement"  having  a  technical  meaning 
which  involves  a  breach  of  duty  to  another  and 
a  wrongful  or  a  fraudulent  appropriation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Embez- 
zle— £]m1>e£zlementl 

2.  Criminal  law  «s>753(2)  —  No  afflrmatlvo 
charge  where  evidence  tends  to  establish  es> 
sentlals  of  offense. 

Where  the  evidence  tended  to  establish  the 
essentials  of  the  offense,  the  general  affirma- 
tive charge  was  properly  refused. 

3.  Embezzlement  4=»38  —  In  prosecution  for 
embezzling  a  pistol,  evidence  that  others  In 
the  shop  frequently  walked  around  with  pis- 
tols Inadmissible. 

In  a  prosecution  for  embezzlement  of  a  pis- 
tol from  a  shop,  evidence  that  boys  in  the  shop 
frequently  walked  around  with  pistols  and  plac- 
ed them  in  their  trousers,  where  there  was 
nothing  to  show  that  the  pistol  io  question  was 
so  used,  was  inadmissible,  as  was  evidence  that 
another  pistol  carried  by  a  third  party  was  sold 
by  the  owner  of  the  shop. 


Appeal  from  (Circuit  Court,  Barbour  Coun- 
ty; J.  S.  Williams,  Judge. 

Buddie  McGUvary  was  convicted  of  embes. 
zlement,  and  he  appeals.    Affirmed. 

Certiorari  denied  by  Supreme  Court,  87 
South.  410. 

Henry  Smith  owned  a  shop  in  Barbour 
county  in  which  he  and  McGlivary  worked, 
and  among  other  things  repaired  pistols, 
docks,  guns,  etc. ;  and,  a  lot  of  these  things 
having  been  repaired  for  some  time  and  not 
called  for,  timilh  sold  them  to  one  Voy  Bryan, 
with  the  understanding  that.  If  the  owner  of 
any  of  the  articles  should  call  for  them  and 
pay  the  charges,  Bryan  was  to  deliver  the 
same  to  the  owner.  Among  the  articles  was  a 
pistol  known  as  the  Fenn  pistol,  which  Bryan 
says  McUilvary  claimed,  and  that  be  took 
it  and  placed  it  in  a  desk.  McGUvary  says 
that  he  did  take  a  pistol  of  whldi  he  was 
bailee  and  place  it  In  a  desk,  but  that  Bryan 
afterwards  redaiihed  it  and  carried  it  off 
with  the  other  Junk. 

Winn   &  Winn,  of  (Tlayton,  for  appellant 
J.  Q.  Smith,  Atty.  Gen.,  for  tlie  State. 


9 For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Ker-Namb«r«d  DIaasU  acd  hidazM 
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87.  SOUTHEEN  REPORTER 


(Miss. 


SAMFORD,  J.  [I]  The  offense  charged  In 
the  Indictment  Is  strictly  statutory,  and  to 
constitute  it  there  must  be  the  concurrence 
of  three  several  facts.  As  applied  to  tho 
facts  of  this  case,  there  must  be  proof:  (1) 
That  the  defendant  stood  to  the  owner  in  the 
relation  of  bailee,  or  agent ;  (2)  the  pistol  al- 
leged to  hare  been  embezzled  must  have 
been  deposited  with  defendant;  and  (3)  the 
pistol  so  deposited  must  have  been  embez- 
zled, or  fraudulently  converted  to  the  use  of 
defendant,  or  fraudulently  secreted  by  him 
with  the  intent  to  convert  it  to  his  own  use. 
Watson  v.  State,  70  Ala.  13,  45  Am.  Rep.  70. 
The  word  "embezzle"  in  the  statute  has  a 
technical  meaning  whlA  suggests  the  char- 
acter and  scope  of  the  proof  required  and  In- 
volves two  geueral  elements;  a  breach  of 
duty  or  trust  In  respect  to  the  pre-party  and 
a  wrongful  or  fraudulent  apinropriatlon 
thereof.  Wall  v.  State,  2  Ala.  App.  167,  56 
South.  57. 

r2]  The  evidence  for  the  state  tended  to 
establish  Qiese  facts,  and  therefore  the  gen- 
eral affirmative  charge  as  requested  by  the 
defendant  was  properly  refused. 

[3]  There  was  no  error  in  the  refusal  of 
the  court  to  allow  the  witness  Butts  to  tes- 
tify that  sometimes  boys  around  the  shop 
put  pistols  in  their  pants  and  belts  and  walk 
around  with  them,  there  being  no  evidence 
that  at  such  times  these  boys  ever  had  ac- 
cess to  this  pistol  or  had  ever  handled  it  in 
any  way.  The  fact  that  one  Price  carried 
an  Iver-JohnsoD  platol  to  the  ehtyp  where  de- 
faidant  worked  was  Immaterial  and  Irrele- 
vant testimony,  and  the  fact  that  the  Iver- 
Johnson  pistol  was  sold  by  Smith,  who  oc- 
cupied a  part  of  the  shop  and  had  posses- 
sion of  the  I ver- Johnson  pistol,  could  have 
no  bearing  on  the  question  of  whether  de- 
fendant had  embezzled  a  Smith  &  Wesson, 
blue  steel,  38-callber  pistol,  the  property  of 
Fenn.  Being  Immaterial,  it  was  not  admis- 
sible for  the  purxx>se  of  Impeaching  the  tes- 
timony of  the  witness  Bryan. 

The  court  in  its  several  rulings  on  the  ad- 
missibility of  testimony  confined  the  inquiry 
well  within  the  issues  as.  herein  defined,  and 
the  rulings  were  without  error.  • 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 

Affirmed. 

(206  Ala.  •at 

McQILVARYv.  STATE.    (4  DIv.  902.) 

(Supreme  Court  of  Alabama.    Dec.  2,  1920.) 

Certiorari  to  Court  of  Appeals. 

Buddie  McOilvary  was  convicted  of  embezzle- 
ment, and,  conviction  having  been  affirmed  by 
.the  Court  of  Appeals  (87  South.  400),  he  peti- 
tioned for  a  writ  of  certiorari.    Writ  denied. 

Winn  &  Winn,  of  Clayton,  for  appellant. 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 


PER  CURIAM.  Petition  of  Buddie  McGlI- 
vary  for  certiorari  to  the  Court  of  Appeals  to 
renew  and  revise  the  Judgment  of  said  court 
rendered  in  the  appeal  of  Buddie  McOilvary  v. 
State  of  Alabama,  87  South.  409. 

Writ  denied. 


(124  MlSB.  870) 
BETHANY  V.  STATE.    (No.  21637.) 

(Supreme   Court   of  Mississippi,   Division   A. 
March  14,  1921.) 

(SpUabiu  ty  the  Oonrt.) 
Larceny  9=37— Title  to  stolen  orop  whan  rent 
reserved  ttierefrom  held  to  be  In  tenaat. 
The  relation  of  landlord  and  tenant  wiU 
be  created  if  the  parties  to  the  contract  so  in- 
tend, although  the  rent  reserved  is  a  portion  of 
the  crop  to  be  raised  <ni  tlie  land,  and  until  a 
division  of  the  crop  is  made  the  title  thereto 
is  in  the  tenant. 

Appeal  from  Circuit  Court,  Panola  Coun- 
ty; B.  D.  Dlnkins,  Judge. 

Dan  Bethany  was  convicted  of  petty  lar- 
ceny, and  he  appeals.    Affirmed. 

Geo.  M.  Johnson,  of  Sardla^  tor  appellant. 
H.  O.  Holden,  Asst.  Atty.  (3en.,  for  the 
State. 

SMITH,  O.  X  The  appellant  was  convict- 
ed In  the  court  below  of  stealing  one  bushd 
of  com,  alleged  In  the  affidavit  on  which  he 
was  tried  to  have  been  the  property  of  Will 
Powell,  and  the  error  assigned  is  that  the 
evidence  does  not  support  the  verdict,  for  the 
reason  that  It  appears  from  the  evidence 
that  the  com  stolen  was  owned  by  Will 
Powell  and  another  Jointly.  The  com  was 
stolen  by  the  appellant  from  a  field  on  the 
Hudson  place  cultivated  by  Will  Powell,  and 
which  he  had  rented  from  a  man  by  the  name 
of  Anderson.  In  the  cross-examination  of 
Will  Powell  appear  the  following  questions 
and  answers,  on  which  the  appellant's  con- 
tention is  based : 

"Q.  Ton  say  you  were  renting  the  Hudson 
place?    A.  Tea,  sir;   from  Dr.  Anderson. 

"Q.  What  rent  did  you  pay,  or  were  yon  pay- 
ing Dr.  Anderson?    A.  A  third  and  a  fourth. 

"Q.  Dr.  J.  M.  Anderson  owned  a  third  of 
the  corn  that  was  stolen  that  night?  A.  Tee, 
sir." 

From  this  evidence  It  appears  that  Powell 
had  rented  the  land  from  Anderson  and  that 
the  rent  reserved  therefor  was  a  portion  of 
the  crop  to  be  raised  thereon.  Such  a  con- 
tract creates  the  relation  of  landlord  and 
tenant,  and  until  a  division  of  the  crop  is 
made  the  title  thereto  is  in  the  tenant  8  Am. 
&  Eng.  Enc.  L.  (2d  Ed.)  317;  24  Cyc.  1469;  8 
R.  C.  L.  377;  Betts  v.  Ratllff,  60  Miss.  561; 
Doty  v.  Eeth,  62  Miss.  530.  The  statement  of 
Powell  that  Anderson  owned  a  third  of  the 
crop  is  therefore  not  true,  and  was  In  fact  a 
mere  erroneous  conclusion  of  law. 

Affirmed. 
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MERIWETHER  V.  STATJE.    (No.  21431.) 

(Supreme  Court  of  MiBsisslppi,  «n  Banc. 
March  7,   1921.) 


(SyUabu*  by  the  Oowrt.) 

latoxleatlng  liquors  «=>r  32— Eighteenth  Amend- 
nent  and  Volstead  Aot  do  not  supersede  or 
abrogate  existing  state  prohibition  law. 
Since  the  prohibition  laws  of  the  state  of 
Uisaisaippi  do  not  in  any  respect  contraTene 
the  essential  and  domiiwnt  purpose  of  the 
Eighteenth  Amendment  to  the  Conatitntion  of 
the  United  States,  and  since  the  power  exer- 
cised by  the  state  under  chapter  189,  Laws  of 
ldl8,  is  in  support  of  the  main  object  of  such 
amendment;  the  National  Prohibition  Act,  com- 
monly known  as  the  Volstead  Act,  passed  in 
pursuance  of  the  Eighteenth  Amendment  to  the 
Constitution  of  the  United  States,  does  not  su- 
persede or  suspend  the  said  chapter  189,  Laws 
1918,  and  the  jurisdiction  of  the  state  courts 
to  enforce  the  provisions  of  said  chapter  is  not 
affected  by  the  fact  that  Congress  has  legis- 
lated upon  the  subject  of  prohibition. 

Appeal  from  Clrcnlt  Court,  Leflore  County; 
S.  F.  DaTis,  Judge. 

J.  B.'  Mei^wether  was  convicted  before  a 
Justice  of  the  peace  of  unlawfully  having  in 
liis  possession  Intoxicating  liquor.  On  ap- 
peal to  the  circuit  court,  a  demurrer  was 
overruled,  and  defendant  was  again  convicted, 
and  he  appeals.    Affirmed. 

Littleton  Upshur,  of  Gre^iwood,  for  ap- 
pellant. 

F.  H.  Lotterbos,  Asst  Atty.  Gen.,  for  the 
State. 

W.  H.  COOK,  J.  The  appellant,  J.  B.  Meri- 
wether, was  convicted  in  the  court  of  a  jus- 
tice of  the  peace  of  Leflore  county  on  a  charge 
of  unlawfully  Iiavbig  In  bis  possession  and 
control  Intoxicating  liquors,  and  from  tbls 
conviction  be  appealed  to  the  circuit  court 
There  be  interposed  a  demurrer  setting  forth, 
among  other  things,  that  the  laws  of  the 
state  of  Misslssli^i  making  the  possession  of 
intoxicating  liquors  a  crime  have  been  an- 
nuled  and  superseded  by  the  Eighteenth 
Amendment  to  the  Constitution  of  the  United 
States  and  the  act  of  Congress  passed  pursu- 
ant thereto,  commonly  known  as  the  Vol- 
stead Act  (41  Stat  305).  This  demurrer  was 
overruled,  and  appellant  was  again  convicted 
and  sentenced,  and  from  the  judgment  this 
appeal  was  prosecuted. 

From  the  record  in  this  case  It  appears 
without  dispute  tliat  the  liquors  found  in  ap- 
pellant's possession  were  not  kept  by  him  at 
a  place  or  under  circumstances  whi(^  is  per- 
missible either  under  the  terms  of  the  Na- 
tional Prohibition  Act  or  the  prohibition  laws 
of  the  state  of  Mississippi,  and  the  sole  ques- 
tion presented  for  decision  by  this  appeal  is 
whether  chapter  189  of  the  Laws  of  1918  has 


MERIWETHER  v.  8TATB  411 

(17  Bo.) 

been  repealed  or  superseded  by  tbe  NatiODal 
Prohibition  Act 

It  is  contended  by  appellant  that.  Inas- 
much as  Congress,  under  the  Eigbteoith 
Amendment,  has  legislated  in  regard  to  tbe 
manufacture,  sale,  transportation,  importa- 
tion, and  exportation  of  intoxicating  liquors, 
tbe  subject  is  entipely  removed  from  state 
jurisdiction,  and  ail  state  legislation  upon 
the  subject  of  prohibition  has  been  repealed 
or  superseded  by  the  federal  law. 

Prior  to  the  ratification  of  the  Eighteenth 
Amendment  to  the  Constitution  of  the  United 
States,  the  Legislature  of  the  state  of  Mlesls- 
slppl  had  enacted  legislation  prohibiting  tbe 
manufacture  of  Intoxicating  liquors,  and  pro- 
hibiting the  possession  of  su(di  liquors  within 
the  borders  of  the  state  except  for  medicinal 
and  sacramental  purpoeea  l%Is  leglslatioa 
is  embraced  In  chapter  188,  Laws  of  1918,  and 
section  2  of  this  Act  reads  as  follows: 


"Sec.  2.  That  it  shall  be  unlawful  for  any 
person,  firm  or  corporation  to  receive  or  ac- 
cept, directly  or  indirectly,  from  any  of  the 
common  carriers,  companies  or  persons  men- 
tioned in  section  1  of  this  act  or  to  have,  con- 
trol or  possess  in  this  state  or  for  any  person 
to  personally  transport  or  bring  into  this  state 
or  from  place  to  place  in  this  state,  any  of  the 
liquors  mentioned  in  section  1  of  this  act, 
whether  intended  for  personal  use  or  other- 
wise, or  whether  in  the  original  package  or 
otherwise,  save  as  provided  in  section  12  of 
this  act" 

The  Eighteenth  Amoidment  to  the  Consti- 
tution of  the  United  States  became  ox>erative 
under  its  terms  on  January  16,  1920,  and 
the  amendment  Itself  expressly  reserves  to 
the  states  concurrent  power  to  enforce  it  by 
appropriate  legislation.  Sections  1  and  2  of 
the  amendment  read: 

"Section  1.  After  one  year  from  the  ratifica- 
tion of  this  article  the  manufacture,  sale,  or 
transportation  of  intoxicating  liquors  within, 
the  importation  thereof  into,  or  tbe  exporta- 
tion thereof  from  the  United  States  and  all 
territory  subject  to  the  jurisdiction  thereof  for 
beverage  purposes  is  hereby  prohibited. 

"Sec.  2.  Tbe  Congress  and  the  several  states 
shall  have  concurrent  power  to  enforce  this 
article  by  appropriate  legislation." 

It  cannot  t>e  successfully  contended  tfaat 
the  prohibition  laws  of  the  state  of  Missis- 
sippi in  any  respect  contravene  the  essential 
and  dominant  purpose  of  the  amendment  or 
that  the  power  exercised,  by  the  state  under 
its  protiibitlon  laws  is  not  In  aid  of  tbe  en- 
forcement of  the  amendment,  and  tbls  should 
be  kept  in  view  in  construing  the  meaning 
of  "concurrent  power  to  enforce"  in  its  re- 
lationship to  the  validity  of  the  existing  laws 
of  the  state  of  Mississippi  relative  to  in- 
toxicating liquors. 

While  it  appears  that  the  Supreme  Court 
of  the  United  States  lias  not  decided  the  ex- 
act question  here  presented,  yet  we  think  the 
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conclusloiis  annonnoed  by  that  court,  and 
the  dlscuBslm  by  Chief  Justice  White  In  his 
concarring  opinion.  In  the  case  of  Rhode  Is- 
land V.  Palmer,  253  TJ.  8.  387,  40  Sup.  Gt  488, 
64  li.  Ed.  946,  strongly  forecast  the  ultimate 
decision  of  the  question  of  the  validity  of 
state  legislation  which  Is  In  aid  of  the  en- 
forcement  of  the  amendment. 

In  Khode  Island  y.  Palmer,  supra,  the 
court  simply  announced  Its  conclusion,  with- 
out  setting  forth  the  reasoning  by  whldh  they 
were  reached,  and  the  seventh,  eighth,  and 
ninth  conclusions  are  as  follows: 

"(7)  The  second  section  of  the  amendment— 
the  one  declaring  the  Congress  and  the  sev* 
eral  states  shall  have  concurrent  power  to  en- 
force  this  article  by  appropriate  legislation' — 
does  not  enable  Congress  or  the  several  states 
to  defeat  or  thwart  the  prohibition,  but  only 
to  enforce  it  by  appropriate  means. 

"(8)  The  words  'concurrent  power,'  in  that 
section,  do  not  mean  joint  power,  or  require 
that  legislation  thereunder  by  Congress,  to  b« 
effective,  shall  be  approved  or  sanctioned  by 
the  several  states  or  any  of  them;  nor  do  they 
mean  that  the  power  to  enforce  is  divided  be- 
tween Congress  and  the  several  states  along 
the  lines  which  separate  or  distinguish  foreign 
and  interstate  commerce  from  intrastate  affairs. 

"(9)  The  power  confided  to  Congress  by  that 
section,  while  not  exclusive,  is  territorially  co- 
extensive with  the  prohibition  of  the  first  sec- 
tion, embraces  manufacture  and  other  intra- 
state transactions  as  well  as  importation,'  ex- 
portation, and  interstate  traffic,  and  is  in  no 
wise  dependent  on  or  affected  by  action  or 
inaction  on  the  part  of  the  several  states  or 
any  of  them." 

The  Chief  Justice,  in  announcing  bis  con- 
currence in  the  conclusions  of  the  majority 
of  the  court  In  Rhode  Island  v.  Palmer,  supra, 
used  the  following  language: 

"In  the  first  place,  it  is  indisputable,  as  I 
have  stated,  that  the  first  section  imposes  a 
general  prohibition  which  it  was  the  puniose 
to  make  universally  and  uniformly  operative 
and  efficacious.  In  the  second  place,  as  the 
prohibition  did  not  define  the  intoxicating  bev- 
erages which  it  prohibited,  in  the  absence  of 
anything  to  the  contrary,  it  clearly,  from  the 
very  fact  of  its  adoption,  cast  upon  Congress 
the  duty,  not  only  of  defining  the  prohibited 
beverages,  but  also  of  enacting  such  regulations 
and  sanctions  as  were  essential  to  malce  them 
operative  when  defined.  In  the  third  place, 
when  the  second  section  is  considered  with 
these  truths  in  mind,  it  becomes  clear  that  it 
simply  manifests  a  like  purpose  to  adjust,  as 
far  as  possible,  the  exercise  of  the  new  powers 
cast  upon  Congress  by  the  amendment  to  the 
dual  system  of  government  existing  under  the 
Constitution.  In  other  words,  dealing  with  the 
new  prohibition  created  by  the  Constitution, 
operating  throughout  the  length  and  breadth 
of  the  United  States,  without  reference  to  state 
lines  or  the  distinctions  between  state  and  fed- 
eral power,  and  contemplating  the  exercise  by 
Congress  of  the  duty  cast  upon  it  to  make  the 
prohibition  efficadoas,  it  was  sought  by  the 
vecond  section  to  unite  national  and  state  ad- 


ministrative agencies  in  giving  effect  to  the 
amendment  and  the  legislation  of  Congress  en- 
acted to  make  it  completely  operative." 

It  will  thus  be  seen  that  by  conclusion  7 
the  Supreme  Court  of  the  United  States  has 
finally  disposed  of  the  contention  that  any 
state  may  by  its  legislation  defeat  prohibi- 
tion, and  expressly  holds  tliat  section  2  of 
the  amoidment  giving  Congress  and  the  sev- 
eral states  concurrent  power  to  enforce  the 
amen'dmeut  by  •ppr(H>riate  legislation  does 
not  authorize  Congress  or  the  states  to  de- 
feat or  thwart  the  prohibition  In  sectioo  1. 
but  only  to  enforce  it  by  appn^riate  means. 

In  conclusion  8  the  court  expressly  held 
that  the  words  "ccmcurrent  power"*  in  section 
2  of  the  amendment  do  not  mean  joint  pow- 
er, and  that  they  do  not  mean  that  the  power 
to  enforce  is  divided  between  Congress  and 
the  several  states  along  the  lines  which  sep- 
arate or  distinguish  foreign  and  interstate 
comm^oe  from  Intrastate  affairs. 

The  contention  that  "concnrrent  power'' 
means  joint  power  having  been  settled  in  the 
negative,  it  then  remains  to  consider  what  is 
in  fact  the  purpose  and  effect  of  the  language 
of  section  2  as  applied  to  state  legislation  in 
the  field  of  prohibition.  The  contention  of 
appellant  that,  since  Congress  has  entered  the 
field  of  prohibition  legislation,  all  state  laws 
are  devitalized,  and  the  subject  is  entirely  re- 
moved from  state  jurisdiction,  is  manifestly 
untenable.  This  contention  is  in  plain  con- 
tradiction of  the  language  of  the  amendmoit 
and  would  render  section  2  of  the  ammdment 
meaningless  and  purposeless.  Undoubtedly 
Congress  would  have  tte  power  to  enforce  the 
amendment  if  section  2  had  not  been  added 
thereto,  and  the  evident  purpose  of  the  addi- 
tion of  this  section  was  to  guarantee  to  the 
states  the  right  and  power  to  enforce  the 
amendment  within  their  territorial  limits  and 
to  unite  the  state  and  national  governments 
in  the  enforcement  thereof.  In  ratifying  the 
amendment  the  states  liave  expressly  reserved 
the  power  to  enforce  it  by  appropriate  legis- 
lation, and  state  legislation  directed  to  the 
enforcement  of  prohibition  is  not  affected  by 
the  fact  that  Congress  has  enacted  legislation 
on  the  subject  Since  the  power  to  l>e  exer- 
cised by  Congress  and  the  states  is  not  a  joint 
power,  legislation  by  the  states  need  not  be 
identical  with  that  of  Congress  in  langniage, 
terms,  means  adopted,  or  punishment  pre- 
scriued,  provldted  It  is  directed  to  the  enforce- 
ment of  the  amendment.  Of  course,  the  state 
cannot  authorize  that  which  is  prohibited  by 
Congress,  and  thus  defeat  legislation  enacted 
by  Congress  to  enforce  the  amendment.  The 
purpose  of  the  amendment  cannot  be  effected 
by  granting  rights  and  privileges  thereunder., 
but  it  must  be  enforced  by  prcAlblting  the 
things  forbidden  by  the  amendment,  and  since 
the  provisions  of  chapter  189  of  the  Iiaws  of 
1918  are  in  aid  of  the  enforcement  of  the 
amendment,  and  contribute  to  the  general  aim 
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and  purpose  thereof,  we  cannot  assent  to  the 
view  tliat  any  of  its  provisions  are  abrogated 
or  Boperaeded  by  the  legislation  of  Congress. 
A  cimtrary  oonstrnctlon  of  this  section  of  the 
amendment  would  defeat  Its  obTlons  purpose 
and  render  the  entire  section  meaningless  and 
useless.  That  the  construction  which  we 
have  adopted  accords  with  the  purpose  of 
Congress  In  proposing  the  amendment  in  its 
present  form,  and  also  with  the  imderstand- 
ing  of  the  states  when  they  ratlfled  It,  can- 
not be  doubted. 

In  this  connection  It  Is  Interesting  to  note 
the  origin  of  section  2  of  the  amendment, 
and  the  understanding  of  the  authors  thereof 
as  to  its  meaning,  purpose,  and  effect.  As  the 
proposed  Eighteenth  Amendment  originally 
passed  the  Senate,  it  provided  that  "the  Con- 
gress •  •  •  shall  have  power  to  enforce 
this  article  by  appropriate  l^lslatlbn."  When 
it  was  under  conslderatlcm  by  the  judiciary 
committee  of  the  Bouse  of  Representatives, 
section  2,  providing  that  the  Congress  and 
the  several  states  shall  have  concurrent  pow- 
«  to  enforce  the  article  by  appropriate  legis- 
lation, was  added.  The  reasons  for  insert- 
ing this  section,  and  the  object  sought  to  be 
made  certain  Uiereby,  clearly  appear  from 
statements  of  the  chairman  of  the  Judiciary 
committee  made  at  the  time  the  amendment 
was  under  consideration  by  the  House  of 
Representatives.  In  the  Congressional  Rec- 
ord of  December  17,  1917,  at  page  423,  there 
appears  a  statement  by  Chairman  Webb 
which  in  part  is  as  follows: 

"The  first  amendment  adopted  in  the  Judi- 
dary  committee  was  the  new  section  2.  As  it 
passed  the  Senate  it  provided  that  the  CongresB 
should  have  the  power  to  enforce  this  article  by 
appropriate  legislation.  Most  of  the  members, 
including  myself,  of  the  Judiciary  committee, 
both  wet  and  dry,  felt  that  there  ought  to  be  a 
reservation  to  the  state  also  of  power  to  en- 
force their  prohibition  laws;  and  therefore  we 
amended  the  resolution  by  providing  that  the 
Congress  and  the  several  states  shall  have 
'concurrent'  power  to  enforce  this  article  by 
appropriate  legislation.  •  •  •  I  believe,  re- 
pirdless  of  our  division  on  th«  dry  and  wet 
question,  every  member  will  agree  with  ns  that 
this  is  a  wise  and  proper  amendment.  Nobody 
desires  that  the  federal  Congress  shall  take 
away  from  the  various  states  the  right  to  en- 
force the  prohibition  laws  of  those  states.  If 
we  do  not  adopt  this  amendment  from  the  com- 
mittee, there  might  be  a  fight  in  Congress  every 
two  years  as  to  whether  the  states  should  be 
given  the  right  to  help  enforce  this  proposed 
article  of  the  Constitution." 

Again,  in  a  later  statement  Judge  Webb 
expressed  the  following  views: 

"My  idea  Is  that  section  2  of  the  national 
prohibition  amendment  gives  the  federal  gov- 
ernment and  the  states  the  right  to  enforce 
the  constitntional  amendment  in  their  own  way. 
*  *  *  Some  wet  states  might  not  pass  laws 
against  the  manufacture  and  sale  of  liquor  at 
aU,   bat  thetr  nonaction  would   certainly   not 


prevent  the  prosecution  of  one  of  their  citi- 
zens for  violating  the  Volstead  Act  based  upon 
the  constitutional  amendment.  On  the  other 
hand,  some  states  may  pass  a  law  so  drastic 
that  they  will  not  permit  any  beverage  to  be 
sold  which  contains  any  trace  of  alcohol,  and 
in  such  case  the  Volstead  Act  would  not  give 
such  person  immunity  from  prosecution  under 
state  laws.  My  understanding  of  section  2  of 
the  amendment  is  that  it  malces  both  the  state 
and  the  federal  government  sovereign  in  the 
enforcement  of  the  prohibition  law,  and  each 
sovereign  has  the  right,  so  far  as  its  jurisdic- 
tion goes,  to  enforce  this  constitutional  amend- 
ment in  its  own  way. 

"I  think  this  is  the  view  that  Congress  took 
of  the  matter  whtn  the  act  was  passed,  and  it 
is  certainly  the  view  which  I  took  when  I  ex- 
plained the  meaning  of  section  2  to  the  House 
(December  17,  1917),  when  we  passed  the  res- 
olution by  more  than  two-thirds  majority. 

"I  cannot  see  any  conflict  of  power  or  jnii8« 
diction  which  might  arise  from  the  action  or 
nonaction  of  a  state,  or  from  the  action  or  non- 
action of  the  Congress.  Each  has  its  sovereign 
jurisdiction  and  can  exercise  it  in  its  own  way." 

I^ter  there  appears  in  the  Congressional 
Record  a  statement  by  Congressman  Volstead, 
who  had  become  chairman  of  the  Judiciary 
committee,  expressing  his  views  as  to  the 
purpose  and  meaning  of  section  2,  and  In 
which  the  following  language  is  used: 

"The  resolution  proposing  this  amendment 
originated  in  the  Senate;  when  it  reached  the 
House  it  was  referred  to  the  committee  on  the 
judiciary,  of  which  I  was  then  a  member.  It 
was  there  discussed  among  the  members,  es- 
pecially among  those  who  favored  its  adoption. 
It  was,  among  other  things,  pointed  out  that 
if  the  amendment  should  be  adopted  in  the 
form  in  which  it  had  passed  the  Senate  its  ef- 
fect might  be  to  repeal  or  enable  Congress  to 
suspend  every  prohibition  statute  in  the  coun- 
try, and  that  it  ought  to  be  made  the  duty  of 
the  state  as  well  as  the  national  government  to 
enforce  it,  as  the  states  have  courts  and  police 
forces  equipped  to  do  that  work.  Attention 
was  also  called  to  the  fact  that  states  and  the 
federal  government  exercised  the  power  to  pun- 
ish the  same  act  each  in  its  own  courts  and  un- 
der its  own  laws.  As  this  power  has  usual- 
ly been  spoken  of  by  courts  and  law-writers 
as  concurrent  jurisdiction,  and  as  it  was  to 
confer  the  like  power  on  Congress  and  the  sev- 
eral states,  the  phrase  'concurrent  power'  was 
adopted  ss  expressing  that  idea.  I  do  not 
know  who  wrote  the  provision,  but  I  know  that 
was  the  idea  sought  to  be  written  into  the 
amendment.  *  *  *  Any  act  left  unpunished 
by  a  state  may  nevertheless  be  punished  by 
the  national  government  if  such  punishment 
tends  to  enforce  the  amendment,  and  likewise, 
to  accomplish  the  same  purpose,  an  act  left  un- 
punished by  the  national  government  may  be 
punished  by  the  state.  •  •  •  The  object  of 
making  the  power  concurrent  was  to  obviate 
the  rule  that  where  Congress  acts  under  a 
granted  power  it  has  the  effect  of  suspending 
or  annulling  state  laws  on  the  same  subject. 
It  was  the  intention  that  the  power  to  enforce 
should  concur  in  the  sense  that  at  the  same 
time  and  to  accomplish  the  same  purpose  Con- 
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greu  and  the  aeveral  itatea  might  make  and 
enforce  laws." 

The  question  of  the  effect  of  section  2  of 
the  amendment  upon  state  legislation  has 
recently  engaged  the  attention  of  several  of 
the  state  and  federal  courts,  and  in  the  con- 
clusion that  existing  state  laws  are  not  abro- 
gated or  superseded  by  the  National  Prohibi- 
tion Act  there  appears  to  be  no  dlsi^ree- 
ment  In  the  recent  case  of  Commonwealth 
V.  Nlckerson,  236  Mass.  281,  128  N.  BS.  273, 
the  Supreme  Court  of  Massachusetts  says: 

"The  amendment  does  not  require  that  the 
exercise  of  the  power  by  Congress  and  by  the 
states  shall  be  coterminous,  coextensive,  and 
coincident.  The  power  is  concurrent;  that  U, 
it  may  be  given  different  manifestations  direct- 
ed to  the  accomplishment  of  the  same  general 
purpose,  provided  they  are  not  in  immediate 
and  hostile  collision  one  with  the  other.  In  in- 
stances of  such  collision  the  state  legislation 
must  yield. 

"We  are  of  opinion  that  the  word  'concur- 
rent' in  this  connection  means  a  power  con- 
tinuously existing  for  efficacious  ends  to  be  ex- 
erted in  support  of  the  main  object  of  the 
amendment  and  making  contribution  to  the 
same  general  aim  according  to  the  needs  of 
the  state,  even  though  Congress  also  has  ex- 
erted the  power  reposed  in  it  by  the  amend- 
ment by  enacting  enforcing  legislation  operative 
throughout  the  extent  of  its  territory.  Legis- 
lation by  the  states  need  not  be  identical  with 
that  of  Congress.  It  cannot  authorize  that 
which  is  forbidden  by  Congress.  But  the  states 
need  not  denounce  every  act  committed  within 
their  boundaries  which  is  included  within  the 
inhibition  of  the  Volstead  Act,  nor  provide  the 
same  penalties  therefor.  It  is  conceivable  also 
that  a  state  may  forbid  under  penalty  acts  not 
prohibited  by  the  act  of  Congress.  The  con- 
current power  of  the  states  may  differ  in  means 
adopted,  provided  it  is  directed  to  the  enforce- 
ment of  the  amendment.  Legislation  by  the 
several  states  appropriately  designed  to  enforce 
the  absolute  prohibition  declared  by  the  Eight- 
eenth Amendment  is  not  void  or  inoperative 
simply  because  Congress,  in  performance  of 
the  duty  cast  upon  it  by  that  amendment,  has 
defined  and  prohibited  beverages  and  has  estab- 
lished regulations  and  penalties  concerning 
them.  State  statutes,  rationally  adapted  to 
putting  into  execution  the  inexorable  mandate 
against  the  sale  of  intoxicating  liquors  for 
beverage  contained  in  section  1  of  the  amend- 
ment by  different  definitions,  regulations,  and 
penalties  from  those  contained  in  the  Volstead 
Act,  and  not  in  conflict  with  the  terms  of  the 
Volstead  Act,  but  in  harmony  therewith,  are 
valid.  Existing  laws  of  that  character  are  not 
suspended  or  superseded  by  the  act  of  Con- 
gress. The  fact  that  Congress  has  enacted  leg- 
islation covering  in  general  the  field  of  nation- 
al prohibition  does  not  exclude  the  operation 
of  appropriate  state  legislation  directed  to  the 
enforcement  by  different  means  of  prohibition 
within  the  territory  of  the  state. 

"The  power  thus  reserved  to  the  states  must 
be  put  forth  in  aid  of  the  enforcement,  and 
not  for  the  obstruction,  of  the  dominant  pur- 
pose of  the  amendment.  It  must  not  be  in 
direct  conflict  with  the  act  of  Congress  in  the 


same  field.  Subject  to  these  limitations  grow- 
ing out  of  the  nature  of  our  dual  system  of 
government,  the  power  of  the  states  is  con- 
stant, vital,  effective,  and  susceptilde  of  con- 
tinuous exercise.  We  think  that  these  re- 
sults follow  from  the  words  of  the  amendment, 
from  the  implications  of  conclusions  8  and  9 
of  the  opinion  in  Rhode  Island  v.  Palmer,  and 
from  the  other  decisions  to  which  reference  has 
been  made." 

Again,  the  case  of  Jones  t.  Hicks,  104  S. 
E.  771,  recently  decided  by  the  Supreme 
Court-of  Georgia,  is  one  which,  upon  its  facts, 
exactly  parallels  the  instant  case,  and  there 
the  court  uses  the  following  language: 

"  'Concurrent  power",  does  not  mean  'concur- 
rent legislation,'  and  concurrent  'power"  to 
enforce  is  quite  a  different  thing  from  'concur- 
rent enforcement.'  'The  words  "concurrent 
power"  in  that  section  do  not  mean  "joint  pow- 
er," or  require  that  legislation  thereunder  by 
Congress,  to  be  effective,  shall  be  approved  or 
sanctioned  by  the  several  states  or  any  of 
them;  nor  do  they  mean  that  the  power  to  en- 
force is  divided  between  Congress  and  the 
several  states  idong  the  lines  which  separate 
or  distinguish  foreign  and  interstate  commerce 
j  from  intrastate  affairs.'  'Appropriate  legis- 
:  lation'  by  the  Congress  or  the  states,  as  em- 
ployed in  section  2,  must  be  'to  enforce,'  and 
not  to  'defeat  or  thwart.'    •    •    » 

"It  may  be  suggested  that  concurrent  pow- 
er to  enforce  may  result  in  one  being  twice  put 
in  jeopardy  for  the  same  offense,  and  that,  if 
each  of  the  48  states  retain  the  sovereign  pow- 
er to  enforce  the  amendment,  a  lack  of  uni- 
formity in  the  punishments  may  result  These 
questions  likewise  were  thoroughly  considered 
by  the  Congress,  as  shown  by  the  debates. 
The  constitutional  inhibition  against  being  twice 
put  in  jeopardy  for  the  same  offense  was  also 
considered  in  State  v.  Antonio,  supra,  and,  as 
suggested  by  the  deliberations  in  Congress,  it 
was  said  that  the  plea  of  autrefois  acquit  and 
autrefois  convict  would  doubtless  be  applica- 
ble. We  are  not,  however,  confronted  with 
that  question  at  present.  The  lack  of  uni- 
formity, it  may  be  suggested,  will  be  no  great- 
er than  did  obtain  throughout  all  of  the 
states  prior  to  the  ratification  of  the  Eight- 
eenth Amendment,  where  prohibition  as  to  in- 
toxicating liquors  existed.  Indeed,  it  may  be 
said  that  this  lack  of  uniformity  obtains  in  the 
same  state,  as  scarcely  any  two  judges  agreed 
exactly  on  a  schedule  of  punishments;  the 
statute  having  allowed  a  wide  margin  within 
which  legal  punishment  might  be  inflicted.  Un- 
der the  terms  of  the  Tenth  Amendment  to  the 
Constitution  of  the  United  States,'  as  univer- 
sally construed,  the  states,  prior  to  the  ratifi- 
cation of  the  Eighteenth  Amendment,  possess- 
ed the  exdusive  power  over  this  subject; 
therefore,  when  they  delegated  to  the  United 
States  the  'concurrent  power'  to  enforce  the 
amendment,  they  delegated  only  a  part  of  their 
sovereign  power  over  the  subject  They  part- 
ed with  none  of  their  own  power  'to  enforce' 
prohibition  within  their  own  sphere  of  action. 
The  amendment  and  legislation  thereunder  by 
the  Congress  does  not  impair  the  integrity  of 
any  existing  state  statute  to  enforce  prohibi- 
tion, nor  can  it  interfere  with  the  enactment 
of  any  future  legislation  by  the  states  for  that 
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parpose.  From  a  conaideration  of  the  ques- 
tion as  above  presented,  we  reject  the  view 
that  the  leKislation  of  Congress  will  supersede 
and  abrogate  the  laws  of  the  state  which  are 
appropriate  for  the  enforcement  of  the  amend- 
ment. We  condude  that  the  power  of  Con- 
gress and'  of  the  state  is  equal  and  may  be  ex- 
ercised by  the  several  states  for  the  purpose 
of  enforcement  concurrently  within  their  legiti- 
mate constitntional  spheres.  Bx  parte  Onerra 
(Vt)  110  Atl.  221,  and  authorities  cited.  The 
first  section  of  the  amendment  is  in  no  way 
afFected  or  qualified  by  the  words  'concurrent 
power,'  found  in  the  second  section." 

In  City  of  Shreveport  v.  Marx,  86  Bonth. 
002,  the  Supreme  Court  of  Loalslana  says: 

"It  follows  tliat,  onleaa  there  be  some  conflict 
in  the  act  of  Congress  with  that  of  the  state, 
the  article  in  question  Itself  affords  a  complete 
answer  to  the  contention,  since  state  legisla- 
tion would  only  have  to  yield  to  that  of  Con- 
gress because  of  the  paramount  authority  of 
the  latter  in  enforcing  the  federal  Consti- 
tation.  The  purpose  both  of  the  amendment 
and  the  Volstead  Act  was  and  is  the  enforcing 
of  prohibition,  and  only  such  legislation  as 
might  tend  to  defeat  that  purpose  would  pro- 
duce such  a  conflict;  while,  on  the  other  hand, 
any  law  which  had  the  effect  of  aiding  in  its 
accomplishment  conld  not  be  said  to  impede  ei- 
ther amendment  or  statute,  although  the  state 
statute  might  provide  additional  or  identical 
meana  to  the  common  end;  otherwise  the 
dause  giving  concnrrent  power  to  the-  states 
to  enforce  the  amendment  would  be  meaning- 
leaa.  It  is  true  that  the  Act  No.  8  of  1915 
was  in  force  when  the  EMghteenth  Amendment 
and  the  Volstead  Act  became  effective,  but 
nothing  therein  has  been  pointed  out,  nor  have 
we  been  able  to  find  anything  in  the  state  law, 
with  which  they  conflict." 

See,  also,  Ex  parte  Onerra,  (Vt.)  110  Atl. 
224;   Ex  parte  Bamsey  (D.  C.)  265  Fed.  950. 

We,  conclude,  therefore,  that  chapter  189 
Of  the  Laws  of  1818,  prohibiting  the  manuf ao- 
tnre  or  possession  of  intoxicating  liquors 
within  the  state  of  Miaslssippl,  has  not  been 
abrogated  or  nupended  by  the  National  Pro- 
blbltion  Act,  and  that  the  Jnrisdiction  of  the 
state  courts  to  enforce  the  provisions  of  the 
act  Is  In  no  way  atfected  thereby.  It  followi 
that  the  action  of  the  court  below  In  oTerroI- 
fng  the  demurrer  to  the  aflldavit  was  cor- 
rect, and  that  the  Judgment  will  be  affirmed. 

Affirmed. 


iia  Hiw  7») 

KYZAR  V.  STATE. 


(No.  21550.) 


(Supreme   Court   of   Mississippi,   Division   B. 
March  7,  1921.) 

(SyOalmt  fty  the  Court.) 

I.  Grand  Jary  9=>2ft— Clroolt  court  may  daring 
tana  reaMemble  grand  Jury  aftsr  discharge 
when  15  or  more  of  the  original  nembera  ra- 
s|Hind. 

The   drcnit   court   has   power,  daring  the 
tarm,  to  reassemble  a  grand  jury  after  it  has 
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been  discharged,  under  C!ode  of  1906,  {  2706 
(Hemingway's  Code,  |  2199),  authorizing  the 
court  in  its  discretion  to  adjourn  the  grand 
Jury  to  a  subsequent  day  of  the  term,  and  Code 
1906,  f  2718  (Hemingway's  Code,  i  2211),  de- 
claring the  Jury  laws  to  be  merely  directory, 
and,  under  Code  1906,  f  2700  (Hemingway's 
Code,  {  2193),  providing  that  a  grand  jury 
shall  consist  of  not  less  than  16  members,  when 
15  or  more  of  the  original  members  of  the 
body  respond  to  the  notice  to  reassemble  and 
are  present  during  its  deliberations,  the  legality 
of  any  action  of  the  reassembled  grand  Jury 
is  not  affected  by  the  absence  of  a  particular 
member. 

2.  Indlotmairt  and  Information  9=>I0  — After 
reassembly  of  grand  Jury  during  term,  evU 
dance  that  no  witnesses  appeared  before  It 
upon  return  of  Indictment  held  Inadmissible. 

The  court  cannot  inquire  into  the  char- 
acter of  the  evidence  before  the  '  grand  jury 
upon  which  an  indictment  was  found,  and  when 
a  grand  jury  has  been  reassembled  during  a 
term  of  court  and  has  returned  an  indictment 
apon  which  the  names  of  witnesses  are  indors- 
ed, evidence  to  show  that  no  witnesses  appear- 
ed before  the  grand  jury  on  the  date  it  re- 
convened and  returned  the  indictment  is  inad- 
missible. 

3.  Intnxleating  llqnors  «s»l32-Tbe  Elghteeath 
Amendment  and  the  Volstead  Act  do  not  su- 
persede or  abrogate  the  existing  state  pro- 
hibition law. 

Since  the  prohibition  laws  of  the  state  of 
Mississippi  do  not  in  any  respect  contravene 
the  essential'  and  dominant  purpose  of  the 
Eighteenth  Amendment  to  the  (yonstitution  of 
the  United  States,  and  since  the  power  exer- 
cised by  the  state  under  chapter  189,  Laws  of 
1918,  is  in  support  of  the  main  object  of  such 
amendment,  the  National  Prohibition  Act,  com- 
monly known  as  the  Volstead  Act,  passed  in 
pursuance  of  the  Eighteenth  Amendment  to  the 
Constitution  of  the  United  States,  does  not 
supersede  or  suspend  the  said  chapter  189, 
Laws  1918,  and  the  jurisdiction  of  the  state 
courts  to  enforce  the  provisions  of  said  chap- 
ter is  not  affected  by  the  fact  that  Congress  has 
legislated  upon  the  subject  of  prohibition. 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty;  D.  M.  Miller,  Judge. 

Tom  Kyzar  was  convicted  of  manufactur- 
ing Intoxicating  liquors,  and  he  appeals.  Af- 
firmed. 

Naul  ft  Yawn,  oC  Brookhaven,  for  appellant 
Wm.  Hemingway,  Asst.  Atty.  (Sen.,  for  the 
State. 

W.  H.  COOK,  J.  Appellant,  Tom  E^ysar, 
was  indicted  by  the  grand  Jury  of  Lincoln 
county  for  the  manufacture  of  intoxicating 
liquors,  and  was  convicted  and  sentenced  to 
imprisonment  in  the  penitentiary  for  one 
year,  from  which  verdict  and  sentence  he 
prosecutes  this' appeal. 

Appellant  filed  a  motion  to  quash  the  in- 
dictment against  him,  alleging  as  the  grounds 
of  the  motion  that  the  grand  Jury  had  no  an- 
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thorlty  or  power  to  return  the  Indictment; 
that  the  grand  jury  had  been  finally  dis- 
charged by  the  court  before  the  Indictment 
was  found ;  that  the  entire  grand  Jury  was 
not  summoned  to  reassemble  on  the  15th  day 
of  September,  1920,  the  date  the  indictment 
was  returned ;  that  three  of  the  grand  Jurors 
were  not  resummcmed  and  did  not  meet  with 
the  body  on  the  15th  day  of  September,  1920 ; 
that  there  was  no  evidence  before  the  grand 
Jury  upon  which  the  indictment  was  based; 
and  that  no  witnesses  appeared  before  them 
on  the  date  the  indictment  was  found  and  re- 
turned. 

There  was  evidence  offered  on  this  motion, 
and  it  appears  that  after  the  grand  jury  was 
discharged,  and  during  the  term  of  court, 
the  circuit  Judge  issued  an  order  reconvening 
the  Jury  on  the  15th  day  of  September,  1920, 
and  directing  the  issuance  of  process  for  wit- 
nesses to  appear  before  them.  The  grand 
Jury  as  originally  impaneled  consisted  of  20 
members,  bot  3  of  them  were  not  nottded  of 
the  order  to  reassemble,  and  on  the  date  fixed 
by  the  order  of  the  court  only  17  of  them.  In- 
cluding the  foreman,  appeared.  It  further 
appears  that  one  of  the  3  who  were  not  re- 
summoned had  been  excused  from  service  by 
the  court  on  account  of  Illness,  while  the  oth- 
er 2  were  not  found  In  the  county.  The  in- 
dictment against  at^iwllant  as  returned  had 
Indorsed  thereon  the  names  of  the  two  wit- 
nesses, and  appellant  offered,  to  introduce 
evidence  to  show  that  no  witnesses  appeared 
before  the  grand  Jury  on  the  15th  day  of 
September,  1920,  the  date  they  reassembled 
and  returned  the  indictment  against  him. 
Upon  objection  this  evidence  was  excluded 
and  the  motion  to  quash  was  overruled. 
Thereupon  appellant  filed  a  plea  in  abatement 
setting  up  the  same  grounds  as  were  con- 
tained in  the  motion  to  quash,  and  the  same 
evidence  that  had  been  offered  on  the  motion 
was  offered  on  the  plea  in  abatement  The 
court  also  overruled  the  plea  in  abatement, 
the  ruling  of  the  court  being  in  the  following 
language: 

"The  court,  having  heard  the  evidence  on  the 
motion  to  quash,  and  also  the  same  evidence 
on  the  plea  in  abatement,  and  considered  the 
evidence  and  the  answer  of  the  state's  attor- 
ney, as  filed  herein,  is  of  the  opinion  that  there 
is  no  legal  ground  to  sustain  the  motion,  and 
ttiat  there  is  no  matter  to  be  submitted  to  a 
jury  to  decide  with  reference  to  the  plea  in 
abatement,  and  is  of  opinion  that  the  motion 
should  be  overruled,  and  is  also  of  the  opinion 
that  the  plea  in  abatement  should  not  be  sus- 
tained, 'and  the  court  now  so  rules." 

[1]  The  action  of  the  court  both  on  the  mo- 
tion to  quash  and  the  plea  in  abatement  was 
correct.  Irrespective  of  any  statutory  au- 
thority, the  court  has  the  inherent  power  to 
recall  the  grand  Jury  at  any  time  during  the 
term,  and  authority  for  this  action  by  the 
court  Is  also  found  in  section  2706,  Code  of 
1906  (Hemingway's  Code,  ]  2190),  glviag  the 


court  the  power  to  adjourn  the  grand  Jiury  to 
a  subsequent  day  of  the  term,  and  section 
2718,  Code  of  1006  (Hemingway's  Code,  | 
2211),  declaring  that  the  Jury  laws  are  m«-ely 
directory.  The  right  of  the  court  to  reas- 
semble the  grand  Jury  at  any  time  during  the 
term  Is  not  open  to  question  in  this  state,  as 
this  question  Is  settled  in  the  case  of  Hayes 
V.  State.  03  Miss.  670.  47  South.  522,  17  'Ann. 
Cas.  653,  and  since  the  decision  of  that  case 
it  has  become  a  common  practice  for  the 
Judge  to  recall  the  grand  Jury  when.  In  bis 
Judgment,  the  public  interest  will  be  con- 
served by  80  doing.  The  power  to  reassemble 
the  grand  jury  is  of  more  Importance  now  in 
the  adminlstratl(»i  of  the  criminal  laws  than 
formerly  on  aoc»unt  of  the  greater  length  of 
the  terms  of  court  in  many  of  the  counties 
of  the  state,  and  the  exercise  of  this  power 
by  the  Judges  whenever  the  public  exigency 
demands  Is  to  be  commended.  In  the  instant 
case  the.  legality  of  the  reassembled  grand 
Jury  was  not  affected  by  the  fact  that  only 
17  of  them  received  the  notice  to  reconvene 
Section  2700  of  the  Code  of  1906  (Heming- 
way's Code,  i  2193)  provides  that  the  number 
of  grand  Jurors  shall  not  be  less  than  15  nor 
more  than  20,  in  the  discretion  of  the  court 
The  ooort  has  full  power  to  excuse  any  mem- 
ber of  a  ^nd  Jury ;  the  only  limitation  up- 
on this  power  being  that  a  grand  Jury  shall 
never  consist  of  less  than  15  members.  It 
requires  as  many  as  15  members  to  consti- 
tute a  grand  Jury,  and  so  long  as  that  number 
is  present  a  defendant  who  is  indicted  by  the 
body  cannot  complain  of  the  absence  of  any 
particular  member. 

[2]  The  testimony  which  appellant  offered 
to  show  that  no  witness  appeared  bef(»«  the 
grand  Jury  on  the  date  the  Indictment  was 
returned  was  properly  exduded.  The  court 
cannot  inquire  into  the  diaracter  or  suffi- 
ciency of  the  evidence  before  the  grand  Jury 
upon  which  an  indictment  was  found,  but, 
if  the  evidence  offered  in  this  case  bad  been 
admissible,  it  would  not  have  warranted  a 
finding  that  there  was  no  evldenos  before  the 
grand  Jury  upon  which  to  predicate  their 
findings.  Smith  v.  State,  61  Miss.  754 ;  Ham- 
mond v.  State,  74  Miss.  214,  21  South.  149. 

[3]  In  assignmenta  14  and  15  appellant  con- 
tends that  the  laws  of  the  state  of  Missis- 
sippi making  the  manufacture  of  intoxicating 
liquors  a  crime  have  been  superseded  or  sus- 
pended by  the  adoption  of  the  Eighteenth 
Amendment  to  the  ConstituticHi  of  the  United 
States  and  the  enactment  of  the  national  pro- 
hibition amendment  thereunder,  and  that  by 
reason  of  the  fact  that  Congress,  acting  In 
pursuance  of  the  power  granted  to  It  under 
the  Constitution,  has  enacted  legislation  in 
regard  to  the  manufacture,  sale,  transporta- 
tion, importation,  and  exportation  of  intoxi- 
cating liquors,  the  subject  is  entirely  removed 
from  state  Jurlsdlctbm. 

The  dedslOD  vt  this  question  Is  ctmtnAIed 
by  the  opinion  la  the  case  of  M«lwether  t. 
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State.  Na  214S1,  86  South.  411,  this  day  de- 
cided by  this  court 

We  do  not  think  there  la  merit  In  any  of 
the  other  assignments,  and  therefore  this 
cause  Is  affirmed. 

Affirmed. 


P2S  Ml88.  »2) 

YAZOO  &  M.  V.  R.  CO.  V.  SUNFLOWER 
COUNTY.  (No.  21434.)* 

(Snpreme   Court   of  Mississippi,   Division   B. 
Blarch  7,  1821.) 

rSyOoiiM  by  tft«  Oowrt.) 

I.  Railroads  4=>I43— Effect  of  ooatolldatlon 
on  right  of  way  over  sohool  seotlon  stated. 
When  the  Yaioo  &  Mississippi  Valley  Bail- 
road  Company  created  by  the  Laws  of  1882, 
c.  541,  p.  838,  consolidated  with  the  Lonisrille, 
New  Orleans  &  Texas  Railroad  Compaii;,  th.e 
eHect  was  to  create  a  new  corporation  subject 
to  the  existing  laws  of  the  state ;  and  under 
section  211  of  the  state  Constitution  of  1890 
the  fee  in  the  sixteenth  section  lands  wliich 
had  not  theip  passed  could  not  thereafter  be- 
come rested  in  a  corporation  or  an  individual; 
and  a  right  of  way  laid  out  after  such  consol- 
idation, which  occurred  in  October,  1882,  over 
sixteen  section  lands,  did  not  vest  any  right 
or  title  to  said  sixteenth  section  lands  nnder 
section  7  of  the  Charter  of  the  original  Yazoo 
ft  Mississippi  Yalley  Bailroad  Company. 

2.  Public  lands  ^=>55— Railroad  lessee  of  school 
seotlon  holding  over  after  expiration  of  lease 
estopped  to  set  op  adverse  claim. 
Where  a  railroad  company,  after  the  Con- 
stitution of  1890  went  into  operation,  leased 
from  a  board  of  supervisors  a  right  of  way 
for  a  term  of  years,  and  under  such  lease  con- 
structed its  right  of  way  and  track  across  the 
nxteenth  section  lands  held  in  trust  by  the 
state,  and  continued  in  possession  after  the 
expiration  of  its  lease  without  giving  notice  of 
Its  intention  to  claim  title  and  without  sur- 
rendering possession  of  the  said  right  of  way. 
It  cannot  nnder  such  facts  set  up  an  adverse 
daim  to  the  county's  reversion  and  assert  a 
hostile  title. 

Appeal  from  Chancery  Court,  Sunflower 
County ;   E.  N.  Thomas,  Chancellor. 

Suit  by  Sunflower  County  against  the  Ta- 
xoo  ft  Mississippi  Valley  Railroad  C<»ipany. 
Decree  for  complainant,  and  defendant  ap- 
peals.   Aflarmed. 

Cbaa.  N.  Burch  and  H.  D.  Minor,  both  of 
Memphis,  Tenn.,  and  Moody  ft  Williams,  of 
Indlanola,  for  appellant 

H.  C.  Mounger,  of  Indlanola,  for  appellee. 

ETHRIDOBk  3.  'Sunflower  county  brought 
a  salt  to  cancel  a  claim  of  the  appellant  to 
■ectioii  16,  T.  28  N.,  R.  8  west  alleglng'that 
Bald  lands  were  school  lands  donated  by  the 
state  of  Georgia  for  the  benefit  of  the  Inhabit- 


ants of  the  several  townships,   and,  when 
Billasisslppl  was  admitted  as  a  state,  that  the 


title  and  control  of  the  section  vested  in  the 
state  in  trust  for  the  Inhabitants  of  the  town- 
ships for  the  support  of  schools  vrlthln  the 
to^mshlp ;  that  the  railroad  company  was  In 
possession  of  a  strip  of  land  100  feet  wide 
through  the  said  secttcm,  being  60  feet  on 
each  side  of  Its  track  extending  entirely 
through  the  section  In  a  northerly  and  south- 
erly direction,  and  that  the  railroad  company 
claims  title  in  fee  simple  to  the  said  land, 
and  that  such  possession  and  claim  casts  a 
cloud  upon  the  title  to  said  land,  and  prayed 
for  the  rmts  on  said  strip,  it  being  alleged 
that  the  railroad  company  had  been  in  pos- 
session for  several  years,  and  for  the  can- 
cellation of  the  title  and  for  an  accounting. 

The  railroad  company  flled  an  answer  deny- 
ing the  right  of  cancellation  and  asserting 
title,  as  an  easement  over  said  land,  by  rea- 
son of  a  grant  contained  in  the  charter  grant- 
ed by  the  Legislature  on  February  17,  1882, 
to  the  Yazoo  ft  Mississippi  Valley  Bailroad 
Company.  It  also  pleaded  that  it  had  been 
in  possession  of  the  said  land  more  than  25 
years  prior  to  the  flllng  of  the  suit  and  plead- 
ed the  statute  of  limitations  In  support  of 
Its  right  and  in  bar  of  the  county's  right; 
and  asserts  that  by  reason  of  the  act  of  the 
Legislature  of  1882,  Laws  of  Mississippi  of 
1882,  I  7,  p.  845,  it  was  granted  a  title  to  the 
land  in  controversy. 

The  complainant  the  county.  Introduced  in 
evidence  an  order  of  the  Ixiard  of  supervisors 
directing  the  suit  to  be  brought  and  also  a 
minute  of  the  board  of  supervisors  of  said 
county  at  the  July  1898  term.  In  the  follow- 
ing words: 

"Upon  the  application  of  the  Yazoo  ft  Missis- 
sippi Valley  Railroad  Company  for  a  right 
of  way  100  feet  wide,  across  section  10,  town- 
ship 23,  range  3  west,  in  Sunflower  county, 
Miss.,  and  the  board  having  considered  the 
same,  it  is  therefore  ordered  that  the  said  ap- 
plication be  and  the  same  is  hereby  granted, 
and  the  president  of  this  board  is  hereby  au- 
thorized and  directed  to  execute  to  said  rail- 
road a  deed  conveying  to  said  railroad  a  right 
of  way  across  said  land  100  feet  wide,  for  a 
term  of  seven  years  from  this  date,  but  no 
longer." 

It  also  Introduced  a  lease  dated  July  4, 
1898,  signed  by  John  R.  Baird,  president  of 
the  board  of  supervlaors,  which  reads  as  fol- 
lows: 

"In  consideration  of  one  dollar  in  hand  paid 
and  the  benefits  of  having,  a  railroad  built  across 
the  hereinafter  described  land,  within  one  year 
from  date,  I  convey  and  warrant  to  the  Yazoo 
&  Mississippi  Valley  Bailroad  Company,  its  suc- 
cessors and  assigns,  for  a  term  of  seven  years 
from  ttiiB  date,  for  the  purpose  of  a  railroad 
right  of  way,  the  land  described  as  follows: 

"A  strip  of  land  one  hundred  feet  wide  (100), 
being  fifty  (60)  feet  on  each  side  of  the  center 
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line  of  the  laUroad  aa  surveyed  and  located 
across  the  land  in  said  county  and  itate,  to 
wit: 

"Section  16,  township  23,  range  S  west.  Sun- 
flower county,  Miss.,  hereby  releasing  and  waiv- 
ing all  rights  under  and  by  virtue  of  the  home- 
stead exemption  laws  of  this  state  in  or  to 
any  part  of  the  land  above  conveyed  and  all 
rights  of  dower  therein." 

The  railroad  track  across  the  land  In  qaea- 
tlon  was  coDstmcted  in  1898,  and  after  tbe 
expiration  of  tbe  seven  years  stipulated  for 
In  the  lease  the  railroad  company  continued 
in  tx>88e8Slon  without  paying  further  rents  or 
securing  further  rights,  and  afterwards  set 
up  claim  as  presented  In  the  present  suit 

The  present  Yazoo  ft  Mississippi  Valley 
Railroad  Company  came  Into  being  as  a  cor- 
poration on  the  24th  day  of  October,  1892, 
by  the  consolidation  of  the  Loulsvine,  New 
Chrleans  &  Texas  Railroad  Company  and  the 
Tazoo  &  Mississippi  Valley  Railroad  Com- 
pany, which  latter  company  was  Incorporated 
by  the  Act  of  1882  herein  referred  to. 

It  was  held  by  this  court  in  the  suit  ot 
Adams,  State  Revenue  Agent,  v.  Y.  &  M.  V. 
Railroad  Co..  77  Miss.  194,  24  South.  200,  60 
U  R.  A.  33,  that  the  effect  of  the  consolida- 
tion of  the  two  railroad  companies  was  to 
create  a  new  corporation  whose  powers  and 
rights  were  measured  by  the  articles  of  con- 
solidation and  the  laws  in  force  at  the  time 
of  the  consolidation.  In  the  beginning  of 
the  opinion  In  that  case  the  court  said: 

"The  question  which  lies  at  the  foundation  of 
this  case  is  this:  Conceding  for  argument's 
sake  that  the  L.,  N.  O.  &  T.  R.  R.  Ca  had  an 
exemption  from  taxation,  did  the  consolidation 
of  that  railroad  with  the  Yazoo  &  Mississippi 
Valley  Railroad  Company  on  October  24, 18U2, 
create  a  new  corporation,  as  of  that  date,  and 
thus  result  in  the  cutting  off  of  said  exemption 
by  section  180  of  the  Constitution  of  1890? 
If  this  question  be  answered  in  the  affirmative, 
then,  obviously,  the  contention  of  the  state 
must  prevail  throughout,  without  regard  to  any 
other  questions  in  the  case.  The  power  to  con- 
solidate must  be  granted  by  the  state,  and  per- 
mission to  consolidate,  so  granted,  is  not  a 
contract,  but  a  mere  license.  6  Am.  &  Eng. 
Bnc.  li.  (2d  Ed.)  p.  802;  PearsaU  v.  6.  N.  Ky. 
Co.,  161  U.  S.  667;  lA>ui8vUle.  etc..  Railroad 
Ca  V.  Kentucky,  161  TJ.  S.  685;  Keokuk,  etc., 
RaUroad  Co.  v.  Missouri,  152  U.  S.  312. 
•    •    * 

"Let  us  inquire,  then,  what  the  effect  of  this 
consolidation  was;  and,  first,  what  railroads 
entered  into  this  consolidation?  The  L.,  N.  O. 
&  T.  R.  R.  Co.  and  the  Y.  &  M.  V.  R.  R.  Co. 
What  was  the  L.,  N.  O.  ft  T.  R.  R.  Co.?  It  is 
described  in  the  'Articles  of  Consolidation'  as 
the  'Louisville,  New  Orleans  ft  Texas  Railway 
Company,  a  corporation  of  the  states  of  Tennes- 
see, Mississippi,  and  Louisiana  of  the  first  part' ; 
and  it  is  further  expressly  declared  in  said  arti- 
cles that  the  consolidation  is  effected  'under  and 
by  virtue  of  the  charters  of  the  respective  states 
of  Tennessee,  Mississippi,  and  Louisiana,  in 
such  case  made  and  provided,'  etc.    The  two 


ends  of  this  railroad  are  in  Louisiana  and  Ten* 
nessee.  Mow,  what  are  the  laws  touching  con- 
solidation in  these  states,  in  mch  case  made 
and  provided'?  Of  course  we  deal  here  ex- 
clusively with  the  Mississippi  corporation  un- 
der our  laws;  but  the  laws  of  Louisiana  and 
Tennessee  are  expressly  referred  to  as  having 
been  held  in  mind  in  effecting  this  consolida- 
tion, and  they  will  materially  aid  us  in  solving 
this  question.  The  road,  with  all  its  property, 
was  a  unit  in  the  three  states.  If  the  effect 
of  the  consolidation  in  Tennessee  and  Louisi- 
ana was  known  necessarily  to  be  the  creation 
of  a  new  corporation,  it  hardly  comports  with 
reason  to  suppose  that  any  different  consoli- 
dation would  have  been  sought  at  the  hands  of 
the  MisBissippi  Legislature  or  granted  by  it, 
if  sought ;  and  so  we  shall  find  it  to  be." 

The  court  then  proceeded  In  an  elaborate- 
(pinion  to  consider  the  provisions  of  tbe  arti- 
cles of  consolidation  and  the  law  bearing 
upon  the  consolidation,  and  readied  the  con- 
clusion that  the  articles  of  consolidation  cre- 
ated a  new  charter  subject  to  the  provisions 
of  the  Constitution  of  1890  and  other  laws  of 
the  state  In  force  at  tbe  time  of  the  consol- 
idation. 

An  appeal  was  taken  from  the  Judgniait 
of  this  court  to  the  United  States  Supreme 
Court  In  which  it  was  contended  that  the 
construction  placed  upon  the  charters  of  the 
railroad  companies,  to  the  effect  that  the  "Ar- 
ticles of  Consolidation"  constituted  a  new 
corporation  subject  to  grlnHng  laws,  was  an 
impairment  of  tbe  obligations  of  the  contract 
within  the  prohlbltl<m  of  the  federal  Consti- 
tution, and  that  court  entertained  Jurisdic- 
tion, and  upheld  the  view  of  the  MississiwI 
Supreme  Court  that  the  effect  of  the  con- 
solidation was  to  create  a  new  corporation. 
In  discussing  this  feature  of  the  case  the 
United  States  Supreme  Court  said: 

"At  the  foundation  of  the  right  to  a  reversal 
of  this  case  is  the  question  whether,  conceding 
the  validity  of  the  exemption  or  commutation 
provision  contained  in  the  twenty  first  section 
of  the  Mobile  Company's  charter  of  July  21, 
1870,  such  exemption  enured  to  the  plaintiffs 
in  error  under  their  successive  consoUdations. 
It  will  be  borne  in  mind  that  the  existing  Con- 
stitution of  Mississippi  was  adopted  Novem- 
ber 1,  1890;  that  the  present  Yaxoo  Company 
was  formed  October  24,  1892  (nearly  two 
years  after  the  adoption  of  the  Constitution), 
by  the  consolidation  of  the  original  Yazoo  Com- 
pany with  the  Louisville  Comjpany.'  By  the 
act  of  ADgust  8,  1870,  the  exemption  OHitained 
in  the  twenty  first  section  of  the  Mobile  char- 
ter was  extended  to  tbe  Memphis  &  Vicksburg 
Railroad,  which  was  chartered  the  same  day. 
This  charter  gave  it  power  to  consolidate  its 
stock,  property,  and  franchise  with  any  other 
road  upon  such  terms  aa  might  be  consistent 
with  the  powers  conferrecf  upon  the  company. 
Twelve  years  thereafter,  March  9,  1882,  the 
Baton  Rouge  Company  was  incorporated  with 
power  to  consolidate  with  any  other  company, 
and  on  March  3,  1882,  the  Memphis  ft  Vicks- 
burg Compauy  was  also  authorized  to  consoli- 
date.   The  same  power  had  already  been  ex- 
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tended,  February  17.  1882,  to  the  Tazoo  Com- 
pany. 

"It  1b  unnecessary  to  discasi  the  tcrma  of  the 
first  consolidation  of  August  12,  1884,  between 
the  Tennessee  iSoathem,  the  Memphis  Com- 
pany, the  Baton  Bouge  Company,  and  the  New 
Orleans  Company,  forming  the  IiouiaTille,  New 
Orleana  &  Tezaa  Company,  since  this  was 
made  prior  to  the  adoption  of  the  New  Consti- 
tution of  1890.  We  are  specially  concerned 
with  the  artides  of  const^dation  between  the 
liOoisviHe  Company  so  organized,  and  the 
Yazoo  Company,  which  were  adopted  October 
24,  1882,  and  sabaeqnent  to  the  New  Consti- 
tution. The  qneation  in  that  connection  la 
whether  aadi  consolidation  created  a  new  cor- 
poration, or,  bi  the  language  of  section  180 
of  the  Constitution  of  1890,  whether  it  was  a 
'grant  of  corporate  franchises,'  in  which  case, 
by  the  express  language  of  that  section,  such 
new  corporation  became  subject  to  the  proTi- 
sion  of  the  new  Constitution.  In  their  articles 
of  cons<didation  these  companies  agreed  'to 
and  with  each  other,  to  nnite,  merge,  and  con- 
solidate their  seTeral  capital  stocks,  corporate 
rights,  franchises,  immunities,  and  prlTileges, 
and  properties  of  every  kind,  real,  personal, 
and  mixed.'  The  first  article  provided  that 
'such  consolidation  shall  be  effected  by  unit- 
ing or  merging  the  stock,  property,  and  fran- 
chises of  the  party  of  the  first  part  (the  IxMiis- 
ville  Company)  with  and  into  the  stock,  prop- 
erty, and  franchises  of  the  said  the  Tazoo  & 
Mississippi  Valley  Bailroad  Company,  without 
disturbing  the  corporate  existence  of  the  last- 
named  company,  or  the  formation  of  any  new, 
distinct  corporation,  nnless  such  result  shall 
be  necessary  to  give  legal  effect  to  this  agree- 
ment; but,  whatever  may  be  the  legal  conse- 
quence of  the  consolidation  herein  provided 
for,  this  agreement  is  to  stand  and  be  ^ective.' 
This  article  was  evidently  drawn  in  view  of 
the  dedaions  of  this  court  upon  the  subject 
of  merger  and  consolidation,  and  evinces  a  de- 
sire to  avoid  the  legal  results  following  from 
a  consolidation  of  the  two  constituent  com- 
panies into  a  new  corporation,  but,  at  the 
game  time,  expresses  a  doubt  whether  the 
agreement  would  not  after  all  be  construed  to 
create  a  new  corporation.  These  doubts  were 
unquestiMiably  well  founded,  and,  if  the  effect 
of  the  agreement  be  in  law  the  creation  of  a 
new  corporation,  the  expression  of  a  wish  that 
it  should  not  be  so  construed  is  of  course  en- 
titied  to  no  weight.  The  final  clause,  that  in 
any  event  the  agreement  shall  stand  and  be  ef- 
fective, shows  that  effect  should  be  given  to 
all  its  stipulations,  whatever  be  its  legal  con- 
sequences. 

"Subsequent  articles  provided  that  the  cor- 
porate name  should  be  the  Yazoo  &  Mississippi 
Valley  Bailway  Company;  that  the  capital 
stock  should  be '$1S,000,000;  that  the  stock- 
holders of  either  of  the  constituent  companies 
should  'have  all  the  rights  of  a  stockholder  of 
the  consolidated  company,  as  fully  as  if  new 
shares  of  the  consolidated  company  had  been 
issued  and  exchanged  tiierefor;  and,  in  case 
the  consolidated  company  shall  determine  to 
issue  new  shares,  such  shares  shall  be  ex- 
changeable at  par  for  the  new  outstanding 
shares  of  each  of  the  constituent  companies'; 
that  all  the  rights,  powers,  privileges,  im- 
munities,   and   franchises    of    tiie   constitoeot 


f  companies  should  pass  to  the  consolidated  com- 
pany, which  should  be  managed  by  a  board  of 
directors,  whose  names,  for  the  purpose  of  the 
organization,  were  given. 

"Beading  this  agreement  in  connection  with 
the  charters  of  the  several  companies,  and 
especially  with  that  of  the  Memphis  &  Vicks- 
bnrg  Bailroad  Company  of  March  3,  1882, 
providing  that  'all  of  the  companies  so  con- 
solidating shall  be  merged  into  and  become  one 
company,  and  the  company  so  formed  by  such 
consolidation  shall  be  deemed  and  held  to  be 
a  corporation  created  by  the  laws  of  this 
state,' .  it  is  impossible  to  escape  the  conclu- 
sion that  a  new  corporation  was  created  with 
a  capital  stock  of  $15,000,000,  and  that  the 
stockholders  of  the  constituent  companies 
were  to  become  stockholders  of  the  new  com- 
pany, share  for  riiare,  'as  fully  as  if  new 
shares  of  the  CMisolidated  company  had  been 
issued  and  exchanged  therefor.'  Some  ques- 
tion was  made  in  the  state  courts  whether  the 
shares  were  actually  issued  in  the  new  com- 
pany. But  the  Supreme  Court  having  found 
that  they  were,  we  accept  that  finding  as  con- 
clusive. Power  was  expressly  given  to  issue 
new  shares,  and  the  usual  course  of  business, 
would  justify  us  in  inferring  that  that  was 
the  method  adopted.  A  new  name  was  taken, 
which  was  none  the  less  a  new  one  by  reason 
of  the  fact  that  it  was  the  name  of  one  of  the 
constituent  companies. 

"It  cannot  be  doubted  that  under  this  agree- 
ment that  it  was  contemplated  that  the  con- 
stituent companies  should  go  out  of  existence, 
and  that  their  officers  should  resign  their  trusts 
in  favor  of  the  officers  of  the  new  company; 
that  their  boards  of  directors  should  be  sup- 
planted by  another  board,  the  names  of  whose 
members  were  contained  in  the  agreement; 
that  the  stock  of  the  constituent  companies 
should  be  surrendered  and  new  stock  taken 
therefor,  or,  in  lien  of  that,  that  the  old  stock 
should  be  recognized  as  the  stock  of  the  new 
company;  that  the  road  should  be  operated 
by  men  holding  their  commissions  from  the  new 
company,  and  that  the  entire  administration 
of  the  functions  of  the  constituent  companies 
should  be  surrendered  to  the  new  corpora- 
tion. In  short,  nothing  was  left  of  the  con- 
stituent companies  but  the  memory  of  their 
existence — the  mere  shadow  of  a  name.  But 
the  new  company  which  t.ook  its  place  sudden- 
ly sprang  into  life  with  a  new  corps  of  officers 
and  a  full  equipment  for  the  successful  opera- 
tion of  the  road."  180  U.  S.  16,  21  Snp.  Ct. 
24S.  45  L.  Ed.  406. 

It  foUowa  from  these  dedstons  tliat  the 
qnestioo  now  presented  for  oonsideratioD  Is 
whether  Kction  7,  c.  641,  Laws  of  1882, 
granted  to  the  railroad  company  in  presentl 
toll  title  to  the  land  Involved  here,  or 
whether  imder  the  provisions  of  that  sec- 
tion the  title  only  passed  from  the  state  to 
the  railroad  aompany  when  the  right  of 
way  was  laid  out,  located,  or  constructed 
over  the  land.  The  pertinent  part  cA  this 
Bectl<m  reads  aa  f oIIowb  : 

"That  the  right  of  way  is  hereby  granted 
said  company  to  pass  in  and  through  the  state 
of  Mississippi,  with  said  railroads,  brandies, 
spurs  and  laterals  aforesaid,  and  to  enter  up* 
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on  and  nse  all  lands,  rocks,  timber,  earth, 
sand,  gravel,  water  or  other  materials,  which 
may  be  found  on  the  routes  selected,  and  which 
maj  belong  to  the  state  of  Mississippi,  and 
be  convenient  or  necessary  for  the  use  of  said 
railroads;  and  wherever  said  railroads  or  tha 
branches,  spurs  or  laterals  aforesaid  are  lo- 
cated,  over  any  lands  belonging  to  this  state, 
the  title  in  fee  simple,  to  one  hundred  feet 
on  each  side  of  the  center  of  said  railroad 
track  or  tracks  shall  vest  in  said  company, 
its  successors  and  assigns,"  etc. 

It  will  be  noted  that  this  language  pro- 
vides that  the  UUe  In  fee  simple  Is  to  vest 
wherever  said  railroad  or  the  branches^ 
spurs,  or  laterals  aforesaid  are  located  arex 
any  lands  belonging  to  this  state.  The  act 
does  not  describe  any  particular  lands,  nor 
does  It  give  any  description  of  the  lands 
which  are  granted,  but  merely  undertakes 
to  grant  a  right  of  way  through  any  lands 
belonging  to  the  state,  and  to  grant  the 
right  to  use  the  material  upon  such  land 
toe  the  use  of  the  railroad  on  the  route 
selected  by  the  railroad  ccmipany  over  lands 
wliich  belonged  to  the  state  of  MississippL 
Necessarily  the  ri^t  of  way  had  to  be  lo- 
cated Id  order  for  the  title  to  vest  In  the 
grantee  under  the  peculiar  phraseology  of 
tbia  act,  otherwise  the  state  would  have 
granted  to  this  one  railroad  company  title 
in  fee  to  any  and  all  public  land  which  the 
state  may  have  owned,  or  else  the  grant 
would  have  been  void  for  uncertainty  of 
descrlpU(». 

We  think  it  was  the  purpose  of  the  Iiegis- 
lature  to  grant  the  right  of  way  only  when 
the  right  of  way  was  located  and  until  that 
was  done  the  railroad  company  did  not  ao 
quire  any  titte  to  the  land. 

[1]  Inasmudi  as  the  rii^ht  of  way  was  not 
located  prior  to  the'  consoUdaUon  (wbidi 
consolidation  created  a  new  corporation  sub- 
ject to  all  the  laws  in  force  at  the  time  of 
the  consolidation),  the  titie  did  not  pass 
because  two  provisions  of  the  state  (Con- 
stitution operated  to  prohibit  a  grant  of 
lands  belonging  to  the  state  at  that  time. 
Section  211  of  the  Constitutloa  of  Mississip- 
pi of  1890  prohibits  the  sale  of  these  par- 
ticular lands.  This  section  in  full  reads  aa 
follows: 

"The  Legislature  ahaU  enact  such  laws  as 
may  be  necessary  to  ascertain  the  true  condi- 
tion of  the  titie  to  the  sixteenth  section  lands 
in  tills  state,  or  lands  granted  in  lieu  thereof, 
in  the  Choctaw  purchase,  and  shall  provide  that 
the  sixteenth  section  lands  reserved  for  the 
support  of  township  schools  shall  not  be  sold, 
nor  shall  they  be  leased  for  a  longer  term  than 
ten  years  for  a  gross  sam;  hut  the  Legislature 
may  provide  for  the  lease  of  any  of  said  lands 
for  a  term  not  exceeding  twenty-five  years  for 
a  ground  rental,  payable  annually;  and,  in  case 
of  uncleared  lands,  may  lease  them  for  such 
short  term  as  may  be  deemed  proper  in  con- 
sideration of  the  improvement  thereof,  with 


right  thereafter  to  lease  for  a  term  or  to  hold 
on  payment  of  ground  rent." 

Section  95  of  the  Conatitutloii  of  1800 
reads  as  follows: 

"Lands  belonging  to,  or  ander  the  control 
of  the  state,  shall  never  be  donated  directly  or 
indirectly,  to  private  corporations  or  individu- 
als, or  to  railroad  companies.  Nor  shall  such 
land  be  sold  to  corporations  or  associations 
for  a  less  price  than  that  for  which  it  is  sub- 
ject to  sale  to  individuals.  This,  however,  shall 
not  prevent  the  Legislature  from  granting  a 
right  of  way,  not  exceeding  one  hundred  feet 
in  width,  as  a  mere  easement,  to  railroads 
across  state  land,  and  the  Legislature  shall 
never  dispose  of  the  land  covered  by  said  right 
of  way  so  long  as  such  easement  exists." 

So  that  the  Legislature  at  the  time  could 
not  have  conferred  upon  a  railroad  corpora- 
tion a  g;rant  in  fee  simple  of  the  right  of 
way  over  the  land.  It  Is  unnecessary  here 
to  decide  whether  the  act  of  1882  would  ap- 
ply to  sixteenth  section  lands  held  in  trust, 
or  whether  it  would  be  limited  to  lands  own- 
ed outright 

T&e  railroad  company  at  the  time  It  en- 
tered  this  section  of  land  did  not  understtand 
the  laws  to  be  what  it  now  contends  it  is, 
because  it  applied  to  the  board  of  sup«> 
visors  for  a  rl{^t  of  way  and.  In  conslder- 
tion  for  a  lease  for  seven  years,  built  its 
tracks  through  the  said  section.  Under  the  law 
In  force  at  that  time  all  that  it  could  ac- 
quire was  a  leas^old  right  of  way  for  a 
definite  limited  term,  and  upon  this  lease  it 
entered  the  land  and  laid  out  its  right  of 
way  and  ccmstructed  its  roadbed  and  track. 
Under  this  lease  the  county  could  not  dis- 
turb It  or  prevent  the  construction  of  a 
track  en'  take  any  proceeding  to  cause  it  to 
be  removed  until  the  expiration  of  the  term 
of  the  lease. 

[2]  It  Is  contended  by  the  appellant  that 
It  is  not  estopped  from  setting  up  titie  in 
contravention  of  this  lease  under  the  ded- 
tdon  of  Jones  v.  Madison  County,  72  Miss. 
777,  18  South.  87.  The  court  in  discussing 
this  principle  in  that  case  said: 

"The  principle  is  that,  when  the  lessee  has 
paid  for  the  term,  he  owes  no  duty  to  his  land- 
lord, except  not  to  dispute  liis  title  to  the  re- 
version. The  term  then  becomes  the  prop- 
erty of  the  tenant,  and,  in  defense  of  that,  he 
may  fight  the  landlord  'tooth  and  nail,'  as  he 
may  a  stranger.  He  may  use  any  weapon  he 
may  find  in  his  arsenal  in  defense  of  his  term. 
If  the  statute  of  limitations  is  available,  he  may 
shelter  behind  that;  if  it  is  not,  he  may  resort 
to  any  defense  which  does  not  controvert  the 
reversionary  right  of  the  landlord  nor  violate 
the  terms  of  his  own  contract.  It  is  true  the 
statute  of  limitations,  as  against  the  county's 
titie,  cannot  now  be  invoked;  but  when  tiie 
law  was  that  it  could  be,  its  effect  was  that 
the  defendant  had  acquired  that  titie  by  adverse 
possession.  Titie  of  the  county  derived  from 
the  statute  is  not  pleaded  by  the  defendant. 
He  shows  that  the  county  had  no  titie,  but  that 
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It  was  in  the  heirs  of  mu,  and  that  this  title 
he  has  acquired  by  limitation." 

In  this  case  the  county  la  not  seeking  to 
repudiate  the  lease,  and  It  cannot  repudiate 
the  lease  because  it  bad  the  power  to  make  the 
lease  and  acting  upon  the  lease  the  railroad 
company  constructed  its  property  across  the 
land.  Having  continued  in  possession  after 
its  lease  expired.  It  Is  subject  to  the  claim 
by  the  county  for  the  reasonable  value  tot 
the  use  of  the  right  of  way  for  the  years 
subsequent  to  the  expiration  of  the  lease, 
and  the  chancellor's  finding  as  to  the  value 
of  the  use  of  the  right  of  way  is  supported 
by  the  evidence,  and  his  Judgment  wlU  be 
affirmed. 

Ajffirmed* 


(U4  mtM.  8M) 

BARNETT  V.  STATE.    (No. 


21644.) 
IMvialon 


(Supreme   ConH  of  Mississippi, 
March  14,  1921.) 

(8yttabu$  ty  the  Oowrt^ 

1.  Trespass    «=>83  —  Criminal    responsibility 
limited  to  "timber"  described  In  statute. 

No  conviction  can  be  had  under  section 
1879,  Code  1806  (section  1119,  Hemingway's 
Code),  in  the  absence  of  proof  that  the  trees 
cat  wete  of  the  kind  spedfieally  described 
therein. 

2.  Trespass  «=>80— WIltTnlness  or  aalloe  es- 
sential element  of  offense. 

No  conviction  can  be  had  under  section 
1889,  Code  1906  (section  1132,  Hemingway's 
Code),  in  the  absence  of  proof  that  the  tres- 
pass committed  was  willful  or  malicious. 

Appeal  from  Circuit  Ooort,  Jaiper  Ooonty; 
W.  H.  Hughes,  Judge. 

Andrew  Bamett  was  convicted  of  unlaw- 
fully cutting  and  hauling  wood,  and  he  ap- 
peals.   Reversed  and  rendered. 

Deavours,  Hilbnn  &  Deavours,  of  Laurel, 
for  appellant. 

H.  G.  Holden,  Asst  Atty.  Oen.,  for  the 
State. 

SMITH,  O.  J.  The  appellant  wa«  convict- 
ed in  the  court  b^ow  on  an  affidavit  charg- 
ing tbat  be  "did  unlawfully  and  willfully  cut 
and  haul  fuel  wood,  and  also  wood  for  his 
own  use,  attex  being  ordered  to  stay  off  by 
affiant"  Where  or  from  what  the  wood  was 
cut  is  not  stated. 

According  to  the  evidence,  the  aiq^eUant 
cut  and  removed  several  small  trees  and  a 
few  old  cross-ties  from  land  of  which  he 
had  been  in  possession  for  about  87  years 
with  the  permission  of  bis  brother,  who 
seems  to  have  claimed  to  own  the  land.  The 
cross-ties  had  been  left  on  the  land  when  a 
logging  road  thereon  was  removed.  A  man 
by  the  name  of  Hardee  daims  to  be  the  own- 


er of  the  land  by  purchase  from  a  man  by  the 
name  of  Russell,  though  no  deed  to  him 
thereto  was  Introduced  in  evidence. 

The  contention  of  the  Attorney  General 
is  that  the  conviction  can  be  upheld  under 
either  section  1379  or  section  1389,  Code  of 
1906  (Henxingway's  Ctodei,  section  1119  or 
section  1132). 

[1,  2]  Pretermitting  any  discussion  of  the 
several  other  questions  presented  by  this  rec- 
ord, it  will  be  sufficient  to  say  that  the  evi- 
doice  brings  the  case  within  neither  of  the 
sections  of  the  Code  relied  on  by  the  Attor- 
ney General,  for  the  evidence  does  not  dis- 
close that  any  of  the  kind  of  trees  described 
in  section  1379  were  cut  from  the  land  by  the 
appellant,  and  negatives  any  willful  or  mali- 
cious intent  cm  the  part  of  the  appellant  in 
cutting  the  trees,  as  Is  required  by  section 
1389. 

The  contention  of  the  Attorney  Goieral 
that  section  1379  prohibits  the  cutting  of 
any  timber  upon  land  belonging  to  another  is 
without  merit,  for  the  word  "timber"  there- 
in must  be  read  in  connection  with  the  words 
preceding  it,  and,  when  so  read,  the  statute 
prohibits  the  cutting  of  any  "cypress  timber, 
pine  timber,"  etc. 

Reversed  and  Judgment  here  for  appellant 


aZS  Miss.  4M) 

ALABAMA  &  V.  RY.  CO.  v.  .lOSEPH  et  al. 

(No.  21627.) 

(Supreme   Court   of   Mississippi,  Division   B. 
March  7,  1921.) 

(Svttdbiu  ty  tJte  Court.) 

1.  Adverse  possession  «=>I3,  37— Possession 
mast  be  exolnslve,  nnder  olalm  of  right,  and 
for  statutory  period;  olty  using  railroad  right 
of  way  as  street  held  to  acquire  title  to. 
extent  of  use  only. 

To  acquire  land  by  adverse  possession,  the 
possession  must  not  only  continue  for  the  stat- 
utory period,  but  it  must  be  exclusive  and  nn- 
der claim  of  right;  and,  where  a  city  uses  a 
portion  of  a  railroad  right  of  way  as  a  street 
for  the  passage  of  pedestrians  and  vehicles 
only,  not  excluding  the  railroad  from  the  said 
land,  it  acquires  only  to  the  extent  of  the  use, 
and  has  not  right  to  place  structures  on  the 
land,  nor  to  permit  others  to  do  so. 

2.  Adverse  possession  «=>37— Running  trains 
over  railroad  right  of  way  held  use  of  entire 
right  of  way  in  absence  of  inciosure  by  ad- 
verse claimant  and  adverse  use. 

The  running  of  trains  over  the  right  of 
way  is  a  user  of  its  entire  right  of  way,  unless 
some  part  is  inclosed  by  the  adverse  claimant 
and  used  adversely  to  the  railroad  for  the  stat- 
ntory  period. 

3.  Limitation  oT  actions  «s>l73— LImltatloM 
may  be  set  up  by  person  entitled,  and  is  not 
available  by  mere  iioensee  of  snob  person. 

As  a  general  rule,  the  statute  of  limita- 
tion is  personal  to  the  person  entitled  to  plead 
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It,  and  cuinot  be  set  ap  by  a  tbird  person  who 
has  acqubred  no  property  interest  In  the  prop- 
erty. It  is  not  avaUable  by  a  mere  Ucense  of 
a  person  who  might  daim  thereunder,  but  has 
not  done  so. 

Appeal  from  Chascery  Court,  Hinds  Coun- 
ty;  V.  J.  Strieker,  Chancellor. 

Snit  by  the  Alabama  &  Vic&sborg  Railway 
Company  against  A.  Joaeph  and  othena.  De- 
cree in  part  for  defendants,  and  complainant 
appeals.    Reversed  and  rendered. 

Folton  Thompson  and  R.  H.  &  J.  H.  Thomp- 
son, all  of  Jackson,  for  appellant. 
Bnrch  &  Bnocbs,  of  Jackson,  for  aiweUees. 

BTHRIDGB,  J.  The  aj^lant  brought 
suit  against  the  appellees  and  the  city  of 
Jackson  to  "^"'^l  any  claim  or  ownership  In 
a  certain  strip  of  ground  In  the  northeast 
angle  of  the  Intersectlmi  of  Capital  street 
and  Gallatin  street  In  the  dty  of  Jackson, 
the  appellant  having  through  condemnation 
proceedings  condemned  the  strip  of  land  for 
railroad  porpoees  in  the  year  1903.  The 
streets  cross  approximately  at  right  angles, 
Gallatin  street  running  east  of  north  and 
west  of  south,  and  Capital  street  running 
north  of  west  and  south  of  east,  and  the  rail- 
road tract  runs  approximately  southeast  and 
northwest  at  this  point  Shortly  after  the 
railroad  condemned  this  strip  of  land  the  dty 
of  Jackson  paved  Capital  street  and  subse- 
qnenUy  Gallatin  street,  an(]  laid  pavement 
over  a  portion  of  the  land  embraced  in  this 
angle,  condemned  as  above  stated,  and  the 
public  has  used  the  part  to  paved  as  a  part 
of  the  street  The  railroad  company  acquired 
this  strip  of  land  principally  for  the  purpose 
of  throwing  vehicle  trafOc  off  of  its  tracks; 
}t  having  three  tracks  within  the  Intersection 
of  these  streets.  It  also  acquired  It  for  the 
purpose  of  keeping  said  space  free  from  ob- 
structions so  that  Its  engineers  could  better 
see  perstms  and  vehicles  approaching  the  rail- 
road trade  from  eltha-  street 

Prior  to  the  year  1016  there  was  a  frame 
building  occupied  as  a  market  in  the  north- 
east angle  of  Gallatin  and  Capital  streets 
north  of  the  strip  of  ground  condemned  by 
the  railroad.  In  1916  A.  Joseph  &  Co.,  the 
appellees,  constructed  a  brick  building  up  to 
the  line  of  the  said  strip  heretofore  condemn- 
ed, and  laid  a  sidewalk  on  the  part  of  the 
said  strip  next  to  the  private  property  line, 
and  erected  a  metal  awning  or  shed  some 
eight  feet  from  the  surface  of  the  walk  con- 
structed, which  awning  is  approximately  flat 
The  proof  shows  that  engineers  ai^roadilng 
the  crossing  from  the  west  cannot  see  vehldes 
approadiing  on  Capital  street  going  north- 
west and  that  en^ters  approaching  from 
the  east  cannot  see  portions  <of  North  Galla- 
tin street  formerly  dark  street,  approadiing 
trom  the  northea^ 

Tbe  dtjr  of  Jack8<»  made  no  defense  to  the 


suit,  and  a  decree  pro  confesso  was  taken 
against  the  dty.  The  other  appellees,  who 
were  defendants,  answered,  denying  the  alle- 
gation that  the  railroad  company  was  en- 
titled to  the  land  embrace^  In  this  angle, 
setting  up  that  the  dty  of  Jackson  has  ac- 
quired an  easement  for  a  street  by  adverse 
user  over  this  lot  of  ground,  and  that  the 
said  defendants  had  permission  from  the  dty 
to  erect  the  said  awning  over  the  said  land. 
It  is  denied,  further,  that  the  awning  ob- 
structed the  view  of  the  engineers,  and  it 
was  contended  that  the  railroad  keirt:  a  flag- 
man at  this  crossing,  and  that  the  engineers 
would  obey  the  flagman's  signs,  and  that  the 
awning  in  no  wise  interfered  with  the  op- 
eration of  the  engines  of  the  complainant 

The  proof  shows  tbat  about  eight  regular 
engines  pass  this  crossing  eadi  24  hours,  and 
that  numerous  switching  engines  cross  daily, 
the  yards  of  the  complainant  being  to  the 
west  of  the  crossing  and  its  freight  station  to 
the  east  of  said  crossing.  The  chancellor  de- 
creed that  6  feet  on  each  end  of  the  awning 
obstructed  the  vision  from  the  engines  and 
constituted  a  nuisance,  and  ordered  the  awn- 
ing abated  to  that  extent  The  decree  re- 
dted: 

"It  appearing  to  the  court  from  the  evidence 
that  the  dty  of  Jackson  had  acquired  an  ease- 
ment by  dedication  and  user  in  said  property 
for  a  street  and  sidewalk,  and  that  the  rights 
of  the  city  being  coextensive  with  all  that  said 
easement  confers  as  such  upon  the  dty,  indud- 
ing  the  right  to  permit  a  shed  over  said  side- 
walk, which  It  appears  said  dty  did  and  does 
permit  and  of  which  it  makes  no  complaint" 
etc. 

[1,1]  It  appears  from  this  redtal  of  Hit 
decree  that  the  chancelloi's  view  was  that. 
Inasmudi  as  the  dty  had  acquired  an  ease- 
ment by  user.  It  had  power  to  permit  the 
awntug  to  he  placed  upon  the  said  property. 
The  law  is  that  to  acquire  title  to  land  by 
adverse  possession  the  possession  must  not 
only  continue  for  the  statutory  period,  but  It 
must  be  exclusive  and  under  dalm  of  right. 
The  imxKf  does  not  show  that  the  railroad 
was  exduded  from  this  property  at  all  by  the 
dty.  The  railroad  was  constantly  In  xise  of 
its  trades,  and  using  the  property  for  the 
purposes  for  whldi  It  was  acquired,  and  the 
facts  show  that  both  the  dty  and  the  rail- 
road company  were  making  sudi  use  of  the 
strip  of  ground  In  question  as  would  not  In- 
terfere with  the  railroad's  rlghta  Under 
tbese  circumstances  the  dty  merely  acquired 
such  rights  as  the  use  vested  In  it  niat  is 
to  say,  a  mere  right  of  passage  over  the 
ground  fbr  persons  and  vehldes,  and  not  the 
right  to  obstruct  or  erect  any  building  upon 
the  ground.  It  had  acquired  no  rig^t  to  erect 
sheds  over  the  ground,  and,  of  course,  It 
could  confer  none  upon  any  other  pemm. 
In  Faxton  v.  T.  &  M.  V.  R.  R.  Ca,  76  Mia. 
686,  24  South.  636,  this  court  said: 
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"The  railroad  company  doe*  not  lose  its  title 
to  the  right  of  way  by  a  mere  nonoser,  and  the 
running  of  trains  is  a  'constant  assertion  and 
occupancy  of  its  right  of  way  to  its  foil  extent 
as  granted,  so  as  to  preclude  a  loss  of  it  except 
by  a  strictly  hostile  possession  of  it  for  ten 
years." 

In  Wllmot  V.  Y.  &  M.  V.  B.  H.  C!o.,  76  Miss. 
374,  24  South.  701,  this  court  said : 

"The  duties  imposed  by  law  upon  a  railroad 
company  of  safely  carrsring  persons  and  prop- 
erty and  of  protecting  employes  and  other  per- 
sons lawfully  upon  the  right  of  way  from  dan- 
gers arising  from  any  obstruction  or  hindrance 
of  the  seryanta  of  the  company  in  the  perform- 
ance of  their  duties,  and  the  responsibility  laid 
upon  the  company  for  the  performance  of  such 
duties,  require  the  right  and  power  in  the  offi- 
cers of  the  company  of  excluding  at  their  pleas- 
ure all  persons  from  the  right  of  way.  The 
occupancy  of  the  right  of  way  by  the  railroad 
company  is  practically  exclusive,  and  the  owner 
of  the  servient  estate  could  cultivate  it  only 
by  the  consent  of  the  railroad  ccnnpany." 

[3]  As  a  general  rule  a  third  person  cannot 
assert  title  for  a  defendant  setting  up  the 
statute  of  limitations.  But  to  make  the  sta^ 
utes  of  limitations  applying  to  the  possession 
of  another  person  available,  a  property  right 
as  distinguished  from  a  mere  license  must 
exist  In  the  present  case  the  dty  of  Jack- 
soa  made  no  defense,  and  asserted  no  claim 
to  the  property  in  question,  but  as  under  the 
law  of  this  state  the  officers  of  the  dty  are 
under  duty  to  plead  the  statutes  of  limita- 
tion where  rights  have  accrued  thereby  to  thfe 
municipality,  the  failure  of  the  dty  to  plead 
In  this  case  will  not  foreclose  that  question 
in  any  future  proceeding,  because  the  proof 
sbowa  that  there  was  a  constant  user  for 
passage  of  a  portion  of  the  strip  of  land  in- 
volved as  a  street  And  to  this  extent  the 
Judgment  will  save  such  rights  as  the  dty 
may  have.  But  it  is  dear  from  the  fftcts 
that  the  defendants  Joseph  and  George  have 
acquired  no  rights  aa  against  the  railroad 
company,  and  the  Judgment  of  the  diancellor 
wiU  be  reversed,  and  a  Judgment  entered  here 
for  the  complainant  as  prayed  for  against  the 
defendants  Joseph  and  George. 

Reversed,  and  decree  here. 


(125  Miss.  Ul) 

MOCK  V.  MINES,  Director  General. 
(No.  21463.) 

(Supreme   Court   of   MiBsisslppI,  Division   B. 
March  21,  1921.) 

fSyllabut  ly  the  Court.) 

Trial  «=>63(l)— Party  suing  for  Injury  from 
Mocking  of  crossing  cannot  testify  to  length 
of  blocking  In  robuttaJ. 
Where  a  suit  for  personal  injurr  Is  predi- 
cated upon  blocking  a  crossing  for  more  than 
the  statutory  period,  and  the  plaintiff  testifies 


.HZNXS  123 
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as  to  the  Injury  and  Introduces  an  ordinance 
prohibiting  the  blocking  of  a  street  crossing 
for  more  than  five  minutes,  but  fails  to  testify 
in  his  chief  examination  that  the  crossing  was 
blocked  longer  than  five  minutes,  he  is  not 
entitled  to  testify  to  sudi  fact  In  rebuttal  by 
reason  of  section  1986,  Code  of  1906  (Heming- 
way's Code,  t  1645). 

Appeal  from  C^cuit  Court,  Tishomingo 
County ;  O.  P.  Long,  Judge. 

Action  by  N.  B.  Mock  against  Walker  D. 
Hines,  Director  General  (Illinois  (Central 
Bailroad  0>mi>any).  From  a  judgment  for 
defendant  plalnttfT  appeals.    Affirmed. 

J.  A.  Cunningham,  of  Boonevllle,  for  ap- 
pellant 

Wells,  May  &  Sanders,  of  Jackson,  for  ap- 
pellee. 

ETHRIDOB,  J.  The  appelant  waa  plain- 
tUf  below,  and  filed  suit  for  a  personal  In- 
Jury.  The  injury  was  caused  by  the  appel- 
lant's undertaking  to  cross  a  train  in  the 
village  of  Faden,  and  while  passing  across 
the  train,  whidi  train  was  standing  across 
the  street  or  crossing,  a  movement  of  the 
train  caused  the  injury  to  plalntlfrs  fOot 

The  appellant  Introduced  an  ordinance 
of  the  village  prohibiting  the  blocking  of  the 
erossings  in  a  munldpality  for  a  longer  pe- 
riod than  five  minutes,  and  then  took  ^ 
stand  in  person  and  testlfled  as  to  the  fact 
of  the  train  blocking  the  crossing  and  his 
undertaking  to  cross  over  the  train  and  as 
to  his  injury.  The  appellant  also  introduced 
other  testimony  as  to  his  injury.  He  did 
not  testify  as  to  the  time  that  the  train  had 
been  standing  on  the  crossing  when  he  at- 
tempted to  cross  the  train.  After  he  dosed 
his  case  the  defendant  introduced  evidence 
to  show  that  the  train  had  only  stopped  from 
one  to  two  minutes  at  the  time  of  the  Inju- 
ry. At  the  conduslon  of  the  defendant's 
evidence  plaintiff  offered  himself  and  otbsf 
witnesses  to  prove  that  the  crossing  had 
been  blocked  by  the  train  more  than  five 
minutes,  but  the  judge  exduded  such  evi- 
dence on  the  ground  that  it  should  have 
been  introduced  in  chief  and  then  granted  a 
peremptory  instruction  for  the  defendant,  on 
which  a  Judgment  was  entered,  and  from 
the  said  judgment  this  appeal  Is  prosecuted. 

The  appellant  Insists  that  it  was  error  to 
reject  this  evidence,  as  all  that  he  was  call* 
ed  upon  to  prove  In  chief  was  the  injury  by 
the  train  to  himself  under  section  1986, 
Code  of  1906  (Hemingway's  Code,  |  164^. 
The  plalntlfTs  right  to  recover  rests  upon 
the  fact  that  the  crossing  was  blocked  for 
a  longer  period  than  five  minutes,  and  he 
testified  as  to  the  facts  other  than  the  time 
in  his  evidence  in  diief. 

We  think  to  recover  on  these  facts  the 
plaintiff  must   prove   the   blocking   of   the 
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croacdng  for  more  than  flve  zninates,  and,  as 
he  testified  In  chief,  he  should  have  at  that 
time  disclosed  these  facts  within  his  knowl- 
edge. 

Under  the  facts  of  this  case  we  think  the 
drcnlt  Judge  had  a  right  to  exclude  this  ev- 
idence, ofTered  In  rebuttal  ^jrhen  it  should 
have  been  offered  In  chief,  and  the  Judg- 
ment will  be  affirmed. 

Affirmed. 


WILSON  V.  STATE.     (No.  21640.) 

(Supreme   Oourt   of  Mississippi,  Division   A. 
March  14,  1921.) 

Appeal  from  Ciircait  Court,  Panola  Cwatj, 
First  District:  B.  D.  IMnkins,  Judge. 

Jeff  Wilson  was  convicted  of  assault  and  bat- 
tery, and  he  appeals.    Affirmed. 

See,  also,  86  South.  774. 

r.  H.  Montgomery  and  John  Ofsler,  both 
of  Clarksdale,  tor  appellant. 

Wm.  Hemingway,  Asst  Atty.  Oen.,  for  the 
State. 

FEB  CUBIAM.  This  case  was  dismissed 
on  January  24,  1921,  because  appeal  had  not 
been  perfected  by  record  being  sent  up,  and 
afterwards  reinstated  February  7,  1921.  Ap- 
pellant was  convicted  in  lower  court  of  assault 
and  battery  and  sentenced  to  pay  fine  of  |100. 
Affirmed. 


PARTEE  V.  STATE.  (No.  21038.) 

(Supreme   Court   of   Mississippi,   Division  A. 
March  14,  1921.) 

Appeal  from  Circuit  Court,  Panola  (3ounty, 
Second  District;    B.  D.  Dinkins,  Judge. 

Charlie  Partes  was  convicted  of  having  al- 
coholic liquors  in  his  possession,  and  he  ap- 
peals.   Affirmed. 

See,  also,  86  South.  774. 

Geo.  M.  Johnson,  of  Sardis,  for  appeOant 
H.  O.  Holden,  Asst  Atty.  Oen.,  for  tiie  State. 

PBB  CUBIAM.  This  was  a  conviction  in 
lower  oourt  for  having  alcoholic  liquors  in  pos- 
sesion; sentenced  to  pay  a  fine  of  $100.  Af- 
firmed. 


LAWN   V.  STATE.     (No.  21337.) 

(Supreme   C!ourt   of  IQssissippl,  Division   B. 
March  21,  1021.) 

Appeal  from  CSrcoit  Court,  Tallahatdile 
Cionnty:   W.  E.  Stone,  Special  Judge. 

Jim  Lawn  was  convicted  of  murder,  and  he 
appeals.    Affirmed. 

Hays,  Stingily  ft-  Whitten  and  A.  H.  Stephen, 
an  of  Sumner,  for  appellant. 

Woods  &  Euykeodall,  of  (Charleston,  and  O. 
B.  Dorroh,  Asst  Atty.  Gen.,  for  the  State. 

PBB  (3UBIAM.    Affirmed. 


TOWN  OF  BOONEVILLE  T.  KAYE. 
(No.  21718.) 

(Supreme  Court  of  Missisrippi,  Dirialon  B. 
March  21,  1921.) 

Appeal  from  Chancery  Court,  Prentlas  Coun- 
ty;   J.  M.  Boone,  Specisl  Chancellor. 

Proceeding  between  the  Town  of  Boonevflle 
and  J.  K.  Kaye.  Judgment  for  the  latter,  and 
the  former  appeals.    Dismissed. 

PBB  CUBIAM.    Dismissed. 


PLANTERS'  MFG.  CO.  V.  FONTAINE.* 
(No.  21624.) 

(Supreme   Court   of   Mississippi,  Dirision   B. 
March  21,  1921.) 

Appeal  from  (Circuit  Court,  Coahoma  Counts: 
W.  A.  Alcorn,  Jr.,  Judge. 

Proceeding  between  the  Planters'  Manufae* 
tnriiw  (Company  and  Henry  L.  Fontaine.  Judg- 
ment  for  the  latter,  and  the  former  appeals. 
Affirmed. 

John  W.  CMsler,  of  Clarksdale,  and  Cbas.  W. 
Crisler,  of  Jackson,  for  appellant 

Maynard  A  EltzGerald,  of  CJIarksdalet  for 
appellee. 

PBB  CURIAM.    Affirmed. 


CRUOUP  V.   R08EB00M.     (No.  2l634.)t 

(Supreme   Court  of  Mississippi,   Division   B. 
March  21,  1021.) 

Appeal  from  Chancery  (Cotirt,  Coahoma 
(County;    O.  B.  Williams,  Chancellor. 

Proceeding  between  Amanda  H.  Oudnp  and 
Mrs.  Helen  D.  Roseboom.  Judgment  for  the 
latter,  and  the  former  appeals.    Affirmed. 

Griffing  tt  Taylor,  of  Clarksdale,  for  appel- 
lant 

J.  W.  Cutrer,  Sam  C.  Cook,  Jr.,  and  J.  0. 
(Ctttrer,  all  of  (Clarksdale,  for  appellee. 

VE&  CURIAM.    Affirmed. 


BUCKWALTER  at  al.  v.  OWEN  at  A 
(No.  2(344.) 

(Supreme   Court   of  Mississippi,   Division   B. 
March  21,  1921.) 

Appeal  from  Chancery  Court,  Perry  County; 
W.  M.  Denny,  Jr.,  Chancdlor. 

Proceeding  between  J.  R.  Buckwater  and 
others  and  W.  F.  Owen,  receiver,  and  others. 
Judgment  for  the  latter,  and  the  former  ap- 
peaL    Afllrmed. 


*Sucge8tian  of  error  overruled  May  8,  1921. 
t  Suggestion  ot  error   and   motloa  tor  attoraty't 
tee  overruled  Hay  t,  U2L 
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Stevens  &  Heidelberg,  of  Battiesbarg,  for 
tppellanta. 

J.  N.  Floweri,  of  Jackson,  and  Ellis  B.  Coop- 
er, of  Laarel,  and  0.  0.  Smith,  of  Blehton,  tor 
•ppelleea. 

PER  ODBIAM.    AfBrmed. 


STRICKLAND  at  al.  v.  BATES.    (No.  21404.) 

(Supreme  Court  of  Mississippi,  Diririon  B. 
March  21.  1921.) 

Appeal  from  Chancery  Court,  Marshall  Ooon* 
ty;  J.  G.  McGowen,  Chancellor. 

Proceeding  between  Miss  Perle  Strickland  and 
others  and  Mrs.  Belle  Strickland  Bates.  Jnds- 
ment  for  the  latter,  and  the  former  appeal 
Affirmed  and  remanded. 

Lester  G.  Fant,  of  Holly  Springs,  Jas.  H. 
Watson,  of  Memphis,  Tenn.,  and  B.  M.  Smith, 
B.  C.  Wright,  and  L  A.  Smith,  all  of  H<dly 
Springs,  for  appellants. 

H.  H.  Creekmore,  of  Water  Valley,  and  O.  L. 
Batet),  of  Holly  Springs,  for  appellee. 

PSR  CURIAM.    Affirmed  and  remanded. 


GRIFFIN  V.  MOORE.    (No.  21699.) 

(Supreme   Conrt   of  Mississip)^   Division  B. 
March  21,  1021.) 

Appeal  from  CSrcuit  Court,  Calhoun  County; 
W.  A.  Roane,  Judge. 

Proceeding  between  T.  W.  OrifSn  and  Lee  R. 
Moore.  Judgment  for  the  latter,  and  the  for- 
mer appeals.    Dismissed  on  call  of  docket. 

PER  (TURIAM.    Dismissed  on  call  of  docket. 


FINK  V.  MILES  St  al.     (No.  2I36S.) 

(Supreme   Court   of   Mississippi,   Division   B. 
March  21.  1921.) 

Appeal  from  Chancery  Court,  Bdivar  Coun- 
ty; W.  F.  Gee,  Chancellor. 

Proceedings  between  Jake  Fink  and  John  R. 
Miles  and  another.  Judgment  for  the  latter, 
and  the  former  appeals.    Affirmed. 

Maynard  &  FitzGerald,  of  Clarksdale,  Green 
ft  Green,  of  Jackson,  and  Roberts  &  Hallam, 
•f  Cleveland,  for  appellant. 


Shands,  Jackson  &  Cansey,  of  Cleveland,  and 
J.  B.  Harris,  of  Jackson,  for  appellees. 

nBRCJDRIAM.    Affirmed. 


NATIONAL  SURETY  CO.  V.  SOUTHERN 

ENGINE  &  BOILER  WORKS. 

(No.  21642.) 

(Supreme  Conrt  of  Mississippi,  DMsion  B. 
March  21,  1921.) 

Appeal  from  Circuit  Court,  Benton  Cionnty: 
J.  W.  T.  Faulkner,  Judge. 

Proceedings  between  the  National  Surety  Com- 
pany and  the  Southern  Engine  &  BoUer  Works. 
Judgment  for  the  latter,  and  t^e  former  ap- 
peals.   Affirmed. 
L.  A.  Smith,  of  Holly  Springs,  (or  appellant 
Thos.  B.  Pegram,  of  Ripley,  for  i^tpdlee. 

PER  CURIAM.    Affirmed. 


MYERS  et  al.  v.  MURPHREE  et  aL 
(No.  21562.) 

(Supreme   Court   of   Mississippi,   Division  B. 
March  21,  192L) 

Appeal  from  Chancery  Court,  Panola  Coon- 
t7;   J.  G.  McGowan,  Chancellor. 

Proceeding  between  W.  B.  Myers  and  others 
and  W.  P.  Murphree  and  others.  Judgment 
for  the  latter,  and  the  former  appeaL    Affirmed. 

Lomax  B.  Lamb,  of  Batesville,  for  appellants. 
F.  H.  Montgomery,  of  Clarksdale,  for  ap- 
pellees. 

PER  (3URIAM.    Affirmed. 


MOORE  V.  MYERS.     (No.  2IS6I.) 

(Supreme  Conrt  of  Mississippi,  Division  B. 
March  21,  1921.) 

Appeal  from  Chancery  Court,  Panola  County; 
J.  G.  SIcGowan,  Chancellor. 

Proceeding  between  W.  A.  Moore  and  W.  B. 
Myers.  Judgment  for  the  latter,  and  the  for- 
mer appeals.     Affirmed. 

Jas.  B.  Boyles,  of  Batesville,  for  appellant. 
Lomaz  B.  Lamb,  of  BatesvUle,  for  appellee. 

PER  CniRIAM.    Affirmed. 
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GARNER  V.   BEMIS. 


(Supreme  Coart  of  Florida.     Jas.  20^  1981. 
Rehearior  Denied  March  16, 1921.) 

(BtUabua  by  the  Covrt.) 

1.  Girt*  «s»49(3)— Proof  of  delivery  of  life 
Insoranoe  policy  with  Inteit  to  pass  title 
must  be  eonvlnolag  In  abseioe  of  assignment 

Where  a  life  insurance  policj  is  claimed 
as  a  gift  withoat  assignment  to  one  not  the 
beneficiary  designated  therein,  proof  of  the 
actoai  or  constructive  delivery  of  the  policy 
with  intent  to  pass  the  title  irrevocably  must 
be  dear  and  convincing.  A  sufficient  delivery 
or  a  complete  and  absolute  surrender  of  all  le- 
gal power  and  dominion  over  the  policy,  with 
an  intent  on  the  part  of  the  donor  to  part  ab- 
solutely with  the  title,  must  be  affirmatively 
shows  by  evidence. 

2.  Insurance  «=3587— Mere  expressed  Intent 
to  change  beneflclary  insffeotual. 

Where  the  insured  has  a  right  to  change  the 
beneficiary  in  a  policy  on  his  life,  and  express- 
es an  intent  to  make  such  change,  but  in  fact 
does  not  do  so,  the  intent  alone  is  ineffectual. 
Merely  expressing  an  intent  to  change  the  bene- 
ficiary and  notifying  the  insurer  of  such  intent 
is  insufficient.  Where  the  policy  is  not  assign- 
ed to  or  duly  delivered  or  surrendered  as  a 
gift,  the  title  thereto  remains  in  the  assured. 

3.  Gifts  «s>49( I)— Husband  and  wife  «=349i/2 
(8)— Evidenoe  of  delivery  by  husband  of  gift 
to  wife  with  Intent  to  divest  himself  of  do- 
minion must  be  oiear;  gift  should  be  sustain- 
ed by  olear  evidence  where  oiaJm  not  assert- 
ed until,  after  donor's  death. 

In  the  case  of  an  alle'ged  gift  from  husbsnd 
to  wife,  there  must  be  dear  and  convincing  evi- 
dence of  a  delivery  of  the  property  by  the 
husband  with  the  intention  of  divesting  himself 
of  all  dominion  and  control  of  it  and  of  vesting 
it  in  the  wife,  and  the  evidence  of  the  circum- 
stances of  a  gift  ol  an  unindorsed  chose  in  ac- 
tion should  be  full,  dear,  and  convincing. 
When  the  claim  of  a  gift  is  not  asserted  until 
after  the  death  of  the  alleged  donor,  it  should 
be  sustained  by  dear  and  satisfactory  evi- 
dence of  every  element  which  is  requisite  to 
constitute  a  gift. 

EUis  and  West,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Duval  County; 
Daniel  A.  Simmons,  Judge. 

Action  by  Harriett  Kraeer  Bemis  against 
Katberine  Oreer  Gamer.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
versed. 

George  M.  Pow^  of  Jadcs(xiville,  for 
plaintiff  in  error. 

W.  M.  Toomer  and  Stanton  Walker,  botb  of 
Jacksonville,  for  defendant  in  error. 

WHITFIEIZ),  J.  The  verdict  and  Judg- 
nAmt  herein  were  rendered  upon  the  follow- 
ing count  of  the  declaration: 


"And  for  a  ninth  eonnt  plaintiS  sues  de- 
fendant for  the  sum  of  °$10,000  for  money  due 
and  payable  by  the  defendant  to  the  plaintiff 
for  money,  received  by  the  defendant  for  the 
use  of  the  plaintiff. 

"BUI  of  PsrUeoIars. 

Proceeds  of  policy  of  Insurance  In  Masss- 
cbuaetts  Matual  Llfa  Insurance  Oompanyt 
due  Harriett  Kraeer  Oamer  and  collected 
by  Katharine  Orsar  Ounsr WM  W 

Proceeds  of  policy  of  Insurance  In  the  Mu- 
tual Life  Insurance  Company  of  New 
Tork.  due  Harriett  Kraeer  Oarner  and 
collected  by  Katberine  Oreer  Oamer >,S00  M 

Total    t8.fl0»  OS 

—together  with  interest  thereon  from  date  of 
collection." 

Trial  was  had  <m  pleas  of: 

(1)  "Never  was  indebted  as  aUeged,"  and  (2) 
"that  the  said  supposed  cause  of  action,  and 
each  of  them,  in'  said  counts  mentioned,  as 
shown  by  the  bill  of  particulars  attached  to 
said  dedaration,  are  for  the  proceeds  of  cer- 
tain polides  of  life  insoranee  polides  in  whidi 
said  polides,  and  each  of  them,  this  defendant 
was  named  as  beneficiary  and  which  said  pro- 
ceeds of  said  polides  of  insurance  were  col- 
lected by  this  defendant  as  sudi  benefldary  and 
not  otherwise." 

Writ  Of  error  was  taken  to  a  judgment  for 
plaintiff. 

It  aijpears  that  C.  E.  Gamer,  Jr.,  owned 
two  life  insurance  polides  in  which  bis  moth- 
er was  the  benefldary ;  that  after  his  mar- 
riage he  notified  the  agents  of  the  Insarance 
ccnnpanies  by  letters  that  he  desired  to 
change  the  beneficiary  In  the  policies  from 
his  mother  to  his  wife;  that  he  was  request- 
ed by  the  agents  to  forward  the  polides  so 
the  change  of  benefldary  could  be  made  as 
he  desired;  that  he  did  not  forward  the  poli- 
cies to  have  the  beneficiary  dianged;  that 
the  iusnred  went  with  his  wife  to  the  bank 
vault,  where  the  polides  were,  and  unfolded 
the  polides,  and  showed  them  to  his  wife, 
and  told  her  the  polides  were  to  go  to  her; 
that  she  verbally  accepted  them,  but  the  hus- 
band kept  them  in  his  custody ;  that  he  told 
another  person  he  had  made  application  for 
the  policies  to  be  transferred  to  his  wife; 
that  be  told  his  mother  that  he  had  had  the 
polides  turned  over  to  his  wife;  that  the 
polides  were  found  among  the  decedent's  pa- 
pers, and  the  amounts  of  the  polides  were 
collected  by  the  mother's  agent  for  her  as 
the  designated  benefldary. 

The  defendant  in  error,  widow  of  0.  Bi. 
Gamer,  Jr.,  married  again. 

It  does  not  appear  that  the  poUdes  woe 
delivered  to  the  wife  or  that  they  came  into 
her  custody  or  possession!  No  doubt  the  In- 
sured Intended  to  make  his  wife  the  benefl- 
dary of  the  polides,  but  he  did  not  ^ectuate 
such  intent  It  does  not  appear  that  an  in- 
tent to  make  a  gift  of  the  polides  was  accom- 
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panted  by  any  actual  or  constnictive  deUTeryi 
or  that  the  beneficiary  of  the  policies  was 
changed  from  the  mother  to  the  wife,  or  that 
an  assignment  of  the  ixdicles  was  made  to 
the  wife.  Nor  does  It  appear  that  the  in- 
sured retained  custody  and  possession  of  the 
policies  as  the  agent  of  his  wife,  or  in  any 
way  surrendered  his  legal  power  and  domin- 
ion orer  or  title  to  the  policies  of  insurance. 
The  bnrdoi  ot  proof  was  upon  the  plaintiff. 

[1, 2]  Where  a  life  insurance  policy  is 
claimed  as  a  ^t  without  assignment  to  erne 
not  the  beneficiary  designated  therein,  proof 
of  the  actual  or  constructlTe  deUvery  of  the 
policy  with  Intoit  to  pass  the  title  irrevocably 
must  be  dear  and  canvlnclng.  A  sufficient  de- 
lirery  or  a  ccmiplete  and  absolute  surrender 
pf  all  legal  power  and  dominion  over  the 
policy,  with  an  intoit  on  the  part  of  the 
donor  to  part  absolutely  with  the  title,  muat 
be  affinnatlTely  shown  by  evidence.  Where 
the  insured  has  a  right  to  change  the  benefi- 
ciary in  a  policy  on  his  life,  and  expresses  an 
intent  to  make  such  cbange,  but  in  fact  does 
not  do  so,  the  intent  alone  Is  ineffectual. 
Merdy  expressing  an  Intent  to  change  the 
beneficiary  and  notifying  the  insurer  of  such 
intent  is  insufficient  Where  the  policy  is  not 
assigned  to  or  duly  delivered  or  surrendered 
as  a  gift,  the  title  thereto  remains  in  the 
assured. 

[3]  In  the  case  of  an  alleged  gift  from  bus- 
band  to  wife,  there  must  be  clear  and  coa- 
vlndng  evldotce  of  a  delivery  of  the  properly 
by  the  husband  with  the  intention  of  divest- 
ing himself  of  all  dominion  and  control  of  It 
and  of  vesttog  It  in  the  wife,  and  the  evidence 
of  the  drcnmstances  of  a  gift  of  an  unin- 
dorsed chose  in  action  should  be  full,  clear, 
and  convincing.  When  the  claim  of  a  gift  is 
not  asserted  until  after  the  death  of  the  al- 
leged donor,  it  should  be  sustained  by  clear 
and  satisfactory  evidence  of  every  element 
which  is  requisite  to  constitute  a  gift  12 
R.  C.  L.073;  12  R.  C.  L.  932. 

In  this  case  the  policy  was  not  assigned  to 
the  plaintiff  below,  and  it  was  not  actually 
or  constructively  delivered  to  her;  nor  did 
the  Insured  part  absolutely  with  the  title 
thereto  or  surrender  all  legal  power  and 
dominion  over  the  policy.  The  policy  was 
payable  to  the  mother  of  the  insured,  not  to 
his  estate  or  to  his  representatives. 

There  was  no  gift  causa  mortis,  and  a  com- 
pleted gift  inter  vivos  is  not  clearly  shown. 
Even  if  the  policy  passed  to  the  wife  as  a 
gift,  die  took  only  the  right  the  husband  had, 
and  she  did  not  change  the  beneficiary.  See 
Berg  v,  Damkodiler,  112  Wis.  587,  88  N.  W. 
600;  Deal  v.  Deal.  87  S.  C.  395,  69  S.  B.  886, 
Ann.  Ca&  1912B,  1142;  Sheiqpard  v.  Crawley, 
61  FU.  735,  65  South.  841. 

Judgment  reversed. 
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BROWNB,  O.  J.,  and  TAYLOR,  J., 
ELLIS  and  WEST,  JJ.,  dissoit 


concur. 


(U  Fla.  US) 

CHARLOTTE  HARBOR  &  N.  RY.  CO.  V. 
TRUETTE. 

(Supreme  Court  of  Florida.    Feb.  11,  1921.) 

fSvlUibut  Jt»  the  Oourti 

1.  AppeiU  and  error  ig=3737— Assignment  ol 
error  groHpino  rulings  on  validity  of  more 
than  one  plea  will  fall  unless  ruling  errone- 
ftui  as  to  all  pleas. 

Where  one  asrigmnent  of  error  gronps  the 
court's  ruling  npon  the  validity  of  more  tbaa 
one  plea,  the  assignment  will  faU  onleM  the  rul- 
ing was  erroneous  as  to  all  pleas  so  passed 
upon  by  the  court 

2.  Master  and  servant  «s>204(3)— Under  ttat- 
ate  risk  of  negllgenoe  of  railroad  or  Its  serv- 
ants not  assumed. 

In  a  cause  in  which  damages  are  sought 
against  a  railroad  company  for  personal  inju- 
ries under  chapter  6621,  Acts  of  Florida  1913, 
the  doctrine  of  assumption  of  risk  does  not  ob- 
tain where  the  injury  is  attributable  to  the 
negligence  of  the  employer,  his  agents  or  aerv-  . 
ants. 

3.  Appeal  and  error  #s»  I OSO  (2)— Admission  of 
Irrelevant  and  prejudioial  evidsnoe  constitutes 
miscarriage  of  Justloe. 

In  the  trial  of  a  cause  during  the  taking 
of  evidence  before  a  jury,  if  evidence  is  permit- 
ted wliich  is  irrelevant  but  nevertheless  oper- 
ates to  give  an  unfair  advantage  to  one  of  the 
parties  over  the  other,  placing  the  latter  in  an 
unfavorable  light  and  embarrassing  his  defense, 
a  miscarriage  of  Justice  may  reasonably  be 
said  to  have  occurred. 


4.  Trial  «=»295(l)— In  determining  whether 
charge  oontalns  prejudicial  error.  It  should 
be  construed  as  a  whole. 

In  determining  whether  charges  to  the  Jury 
contain  erroneous  propositions  rendering  them 
harmful  error,  the  charges  should  be  considered 
as  a  whole  in  so  far  as  they  bear  upon  a  par- 
ticular proposition  assailed. 

5.  (Master  and  servant  9=9264(10)— Recovery 
can  only  be  bad  on  oase  made  by  declaratlos. 

In  an  action  for  damages  for  personal  in- 
juries alleged  to  have  resulted  from  the  neg- 
ligent act  of  a  railroad  corporation  through  its 
employees,  the  recovery  can  be  had  only  npon 
the  ease  made  by  the  declaration. 

6.  Trial  9=9250— Charges  should  be  oenllned  to 
the  case. 

Charges  of  the  court  to  the  Jury  should  be 
confined  to  the  issues  made  by  the  pleadings 
and  applicable  to  the  evidence. 

7.  Trial  «S9266, 268— Court  need  not  state  rsa* 
sons  for  giving  or  refusing  requested  lnstm»> 

'  tIAns. 

In  giving  and  refusing  requested  instruc- 
tions it  is  unnecessary  for  the  trial  court  to  do 
more  than  merely  give  or  refuse  the  instmc* 
tion.  To  undertake  to  give  a  reason  for  giving 
the  instruction  or  refusing  it  such  as  that  it 
expresses  the  law  or  does  not  or  that  it  is 
appropriate  or  applicable  or  not  as  the  case 
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mar  be,  may  tinder  some  conditiona  operate  to 
onjaBtly  embarrass  one  of  the  parties. 

8.  Master  and  servant  «es>265  (4)— Railroad 
oinployee  must  prove  Injury  and  negligence. 

In  an  action  broug'bt  against  a.  railroad  cor- 
poration tinder  chapter  6521,  Laws  of  1913, 
for  damages  for  personal  injuries  to  a  railroad 
emplo7ee  while  in  the  discharge  of  his  duty, 
the  burden  is  upon  the  plaintiff  to  prore  the 
injnry  and  tiie  negligent  act  causing  it. 

9.  Commerce  «=>8(6)— Where  employee  In- 
jured In  Interstate  commeroe,  federal  law  is 
paramount  and  moludee  all  oonflicting  state 
regulations. 

In  a  cause  in  which  damages  are  sought 
from  a  railroad  corporation  for  alleged  injuries 
to  an  employee  resulting  from  the  negligence 
of  the  corporation's  agents  or  servants, 'where 
the  facts  disclose  that  the  injured  person  was 
at  the  time  of  the  injury  engaged  in  interstate 
commerce,  then  the  federal  law  (U.  S.  Oomp. 
St.  $1  8667-8665)  regulating  the  plaintirs 
right  is  paramount  and  excludes  all  conflicting 
state  regulations. 

Error  to  Circuit  Oottrt,  De  Soto  County; 
John  S.  Edwards,  Jndge. 

Action  by  Florence  Tmette  against  the 
Charlotte  Harbor  &  Northern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

McKay  ft  Withers,  of  Tampa,  and  Tread- 
well  ft  Treadwell,  of  Arcadia,  for  plaintiff 
In  error. 

Leltner  ft  Leltnor,  of  Arcadia,  for  defend- 
ant In  error. 

ELLIS,  3.  William  H.  Tmette  was  em- 
ployed by  the  plaintiff  In  error,  herdnafter 
referred  to  as  the  defendant,  in  October, 
1914,  as  a  lineman  to  keep  np  the  tele;dione 
system  operated  by  the  defendant  in  con- 
nection with  its  railroad  business.  The  de- 
fendant was  a  railroad  corporation  operating 
a  line  of  road  from  Mulberry,  in  Polk  coun- 
ty, to  Boca  Grande,  In  Lee  county,  both  with- 
in this  state.  A  large  part  of  the  defend- 
ant's business,  both  freight  and  passenger, 
was  Interstate.  One  witness  said  that  about 
75  per  cent  of  the  business  was  of  that  char- 
acter. On  the  9th  of  October,  1914,  Truette, 
who  during  the  day  had  been  at  work  some- 
where between  Arcadia  and  Mulberry,  re- 
ceived instructions  to  go  to  Boca  Grande  and 
r^alr  some  telephones  which  according  to 
the  plaintiff  had  been  damaged  by  a  storm 
the  night  before.  Truette  left  Arcadia  about 
6  o'clock  in  the  afternoon.  He  used  for.  his 
transportation  a  railroad  motorcar,  about 
eight  horse  power,  driven  by  gasoline.  Four 
persons  constituted  the  party:  Mr.  Truette, 
who  was  going  to  repair  the  telephones;  Mr. 
McAmos,  master  mechanic,  who  went  to  in- 
spect and  "fix  up"  an  engine  belonging  to  the 
company  at  Boca  Grande;  Ike  Peterson,  a 


negro,  who  went  with  Mr.  McAmos  to  come 
back  on  the  engine  which  was  out  of  commis- 
sion ;  and  Mr.  J.  L.  Williams,  the  motorman 
who  drove  the  car.  In  traveling  over  the 
line  of  road  upon  business  of  the  company  Mr. 
Truette  was  furnished  with  transportation 
by  the  company,  either  upon  its  trains  or 
upon  motorcars.  The  evidence  is  not  dear 
as  to  who  had  chaise  of  the  motorcar  that 
night  Mr.  Williams  said  some  one  in  au- 
thority ordered  him  out  Mr.  McAmos  conld 
have  done  so.  Peterson  said  in  the  direct 
examination  that  he  did  not  know  who  gave 
the  orders  for  the  car  to  go.  In  the  same  ex- 
amination he  said  Mr.  McAmos  said,  "Let's 
go."  Mr.  McAmos  said  that  he  did  not  order 
the  car  out,  but  asked  permission  from  Mr. 
Truette  to  go  with  him,  but  Mr.  Tmette  had 
to  get  permission  from  Mr.  Judge,  the  road- 
master,  to  use  the  car.  Mr.  Truette  and  Mr. 
McAmos  sat  upon  the  front  end  of  the  seat 
which  ran  longitudinally  through  the  center 
of  the  car,  the  motorman,  Mr.  Williams,  was 
in  the  center,  and  the  negro  was  behind. 
There  was  no  light  upon  the  car,  nor  was 
there  a  railing  in  front  After  traveling 
south  from  Arcadia  toward  Boca  Grande 
about  1  hour  and  10  minutes,  during  which 
time  they  had  traveled  about  30  miles  and 
were  within  a  mile  of  Myakka  river,  a  cow 
attempted  to  cross  the  railroad  track  from 
the  left  side.  The  car  struck  the  cow,  throw- 
ing it  to  the  right,  killing  it  Mr.  Tmette 
was  thrown  forward  upon  the  track,  the  car 
passing  over  him,  inflicting  injuries  from 
which  he  died  within  a  few  hours.  The  car 
was  within  15  or  20  feet  of  the  cow  before 
Mr.  Williams  saw  it  Mr.  McAmos  saw  the 
cow  when  the  car  was  within  25  or  SO  feet 
of  it  The  rear  wheels  of  the  car  l^t  the 
track,  and  the  car  was  stopped  alxrat  25  or 
30  feet  from  the  point  of  collision.  At  the 
time  of  the  accident  the  car  was  traveling 
about  12  or  15  miles  per  hour. 

Mrs.  Florence  Tmette,  the  widow  of  Wil- 
liam H.  Tmette,  brought  an  action  against 
the  defendant  for  damages  for  the  wrongful 
death  of  her  husband.  The  amended  declara- 
tion was  filed  In  October,  1915.  Mrs.  Truette 
married  again  in  May,  1916.  Her  name  at 
the  time  of  the  trial  was  Mrs.  Domer. 

The  defendant  pleaded  not  guilty.  The 
second  plea  set  up  that  deceased  knew  that 
cattle  trespassed  upon  the  right  of  way  and 
tracks  of  the  railroad  company  and  thereby 
caused  risks  of  collision  between  them  and 
cars  moving  thereon,  that  the  collision  al- 
leged In  the  declaration  to  have  occurred  was 
due  to  unavoidable  accident,  and  not  to  any 
negligence  of  the  defoidant  or  its  employees 
In  the  operation  of  the  car,  and  that  de- 
ceased assumed  the  risk  of  Injury  incident 
to  riding  upon  the  car  imder  the  circum- 
stances. The  third  plea  averred  the  same 
facts  as  to  cattle  straying  upon  the  railroad 
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tracks,  and  tbe  deceased's  knowledge  of  the 
drcnmstancee,  and  averred  that  he  volnn- 
tarily  rode  apon  the  car,  was  therefore  not 
free  from  fault,  and,  If  he  was  injured 
through  negligence  of  any  one,  it  was  the 
negligence  of  a  fellow  servant  A  demarrer 
to  the  second  and  third  pleas  was  snstalned, 
and  the  ruling  is  made  the  basis  of  the  first 
assignment  of  error. 

[1]  This  assignment  groups  the  court's  rul- 
ing upon  the  validity  of  the  two  pleas;  there- 
fore, unless  the  ruling  was  erroneous  as  to 
both  pleas,  the  assignment  must  falL  See 
Green  v.  Sansom,  41  Fla.  9t,  26  South.  832; 
Daniel  &  Blnley  v.  Siegel-Cooper  Co.,  54  Fla. 
265,  44  South.  949;  Cooney-Ecksteln  Co.  v. 
King,  69  Fla.  240,  67  South.  918;  Eaton  t. 
Hopkins,  71  Fla.  615,  71  South.  922. 

The  declaration  alleges  that  deceased  was 
employed  by  the  defendant  as  lineman  to 
keep  up  its  telephone  system  used  in  con- 
nection with  Its  road,  and  it  was  the  defend- 
ant's duty  under  its  contract  with  deceased 
to  "carry"  him  from  place  to  place  over  its 
road  upcm  trains,  cars,  etc.,  while  he  was  re- 
pairing and  keeping  up  its  "said  line  of  tele- 
phone"; that  the  deceased  was  on  duty  at 
Arcadia  and  was  notified  by  defendant  to 
come  to  Boca  Grande  as  "soon  as  possible," 
and  "defmdant  would  provide  one  of  its 
said  motorcars  to  carry"  him  to  that  place. 

It  is  alleged  that  the  motorcar  was  pro- 
vided by  defendant;  that  it  was  under  the 
management  of  its  emidoyees;  that  deceased 
had  no  control  over  it,  and  that  it  was  dan- 
gerous to  persons  riding  thereon  when  care- 
lessly operated;  that  the  trip  was  made  in 
the  nighttime;  that  there  was  no  light  upon 
the  car  and  it  was  driven  at  a  reckless  speed. 
The  second  count  omits  all^atlons  as  to 
there  being  no  lights  on  the  car  and  as  to 
the  collision  occurring  at  night  Both  counts 
allege  that  at  the  time  of  the  injury  the  de- 
ceased was  the  employee  of  the  defendant 
and  was  on  duty.  The  second  plea  avers 
assumption  of  risk  by  the  deceased.  The 
third  plea  avers  that  the  injury  resulted 
from  the  negligence  of  a  fellow  servant  and 
that  the  deceased  was  not  free  from  fault  in 
that  he  knew  the  dangers  inddent  to  the 
method  of  transportation  under -the  circum- 
stances, yet  voluntarily  incurred  such  dan- 
gers. The  BllegaUons  of  the  declaration  pre- 
clude the  idea  that  the  motorman  in  charge 
of  the  car  and  the  deceased  were  jointly  en- 
gaged in  performing  the  act  causing  the  in- 
jury. See  Gulf,  F.  ft  A.  B.  Co.  v.  King,  78 
Fla.  325,  74  South.  475. 

[2]  In  the  case  of  Atlantic  Coast  Line  B. 
Co.  V.  Holllday,  73  Fla.  269,  74  South.  4T9, 
this  court  held  that  in  no  case  arising  under 
the  provisions  of  chapter  6521,  Acts  of  1913, 
does  the  doctrine  of  assumption  of  risk  ob- 
tain where  the  injury  is  attributable  to  the 
aegllgence  of  the  employer,  his  agents  or 


servants.  See  2  Bev.  Gen.  Stats,  of  Fla. 
1920,  i  4974. 

Counsel  for  defendant  argue  that,  as  there 
is  no  allegation  in  the  declaration  or  aver- 
ment In  the  plea  that  the  deceased  was  re- 
quired to  use  the  motorcar  at  night,  bis  use 
of  It  involved  an  assumption  of  ritdc  which 
would  be  permissible  under  diapter  6521, 
supra.  This  contention  cannot  be  maintained 
because  the  declaration  does  allege  that  the 
deceased  was  an  employee  of  the  comi>any  on 
duty  at  the  time  oC  the  aoddent  and  that  the 
car  was  drlvm  at  a  dangerous  and  reckless 
speed.  If  the  deceased  was  under  no  obliga- 
tion by  contract  to  make  the  trip  to  Boca 
Grande  at  night  upon  a  motorcar  without 
lights,  but  agreed  to  do  so  upon  defendant's 
request  he  would  nevertheless  occupy  the 
same  relation  to  the  defendant  as  If  it  had 
been  his  duty  under  the  contract  to  go.  Be- 
ing thus  an  employee,  and  not  engaged  joint- 
ly with  another  in  performing  the  act  (oper- 
ating the  car)  causing  the  injury,  the  plea 
of  assumption  of  risk  does  not  obtain.  It  Is 
unnecessaiT  to  discuss  the  third  plea.  The 
assigzmient  of  error  must  falL 

[3]  J.  L.  Williams,  a  witness  for  the  plain- 
tiff, testified  that  there  was  no  railing  on 
the  car.  He  was  asked  upon  redirect  ex- 
amination if  the  company,  defendant,  did  not 
fix  up,  the  car  after  the  "occurrence."  This 
question  was  objected  to  by  defendant,  and 
exception  taken  to  the  overruling  of  the  ob- 
jection by  the  court  The  witness  answered 
that  he  thought  "they  put  a  rail  on  the  front 
end"  of  the  car.  The  defendant  moved  to 
strike  that  portion  of  the  testimony,  which 
motion  was  denied.  These  two  rulings  con- 
stitute the  basis  of  the  second  and  third  as- 
signments of  error.  No  Issue  was  presented 
by  the  pleadings  upon  ttxe  defective  condi- 
tion of  the  car,  if  the  absence  of  a  rail  across 
the  front  end  was  a  defective  oonditioQ.  The 
relevancy  of  the  testimony  is  not  apparent 
and  it  might  have  bad  the  effect  of  embar- 
rassing the  defendant  placing  It  In  an  un^ 
favorable  light  before  the  jury  and  other- 
wise imfairly  Impairing  Its  defense.  When- 
ever an  unfair  advantage  Is  permitted  to  one 
party  In  a  cause  pending  in  a  court  of  jus- 
tice over  the  other,  a  miscarriage  of  justice 
may  reasonably  be  said  to  have  occurred. 
So  It  is  doubtful  If  chapter  6223,  Laws  of 
1911,  providing  that  no  new  trial  shall  be 
granted  upon  the  ground  of  Improper  admis- 
sion of  evidence,  unless  after  an  examination 
of  the  entire  case  it  shall  appear  that  the  er- 
ror has  resulted  In  a  miscarriage  of  justice, 
can  be  relied  upon  as  a  cure  for  all  errors  of 
"pleading  or  procedure"  that  may  be  com- 
mitted In  the  progress  of  a  cause.  We  do 
not  hold  the  ruling  to  be  reversible  error, 
however,  because  upon  cross-examination  the 
witness  had  been  asked  respecting  the  car  if 
"everything"  was  In  *good  abajfo,"  and  the 
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reply  was  "Tea."  The  qneatlon  upon  redi- 
rect examination  to  which  objection  was 
made  was  probably  intended  to  elldt  some 
explanation  from  the  witness  as  to  his  tes- 
timony on  cross-examination  regarding  the 
good  condition  of  the  car  at  the  time  of  the 
accident,  and,  although  neither  the  question 
nor  the  Information  obtained  related  to  the 
condition  of  the  car  at  the  time  of  the  acci- 
dent, they  w&ee  unobjectionable  in  so  far  as 
they  traded  to  show  the  accuracy  of  the  wit- 
ness* opinion  as  to  the  car  being  in  "good 
shape." 

Assignments  of  error  numbered  from  the 
sixth  to  the  fifteenth,  InclnBlve,  rest  upon  in- 
Btmctionc  given  by  the  court  to  the  Jury  and 
remarks  made  by  the  Judge  in  refusing  cer- 
tain inatmctions  requested  by  the  defendant, 
and  in  giving  others  requested  by  the  plain- 
tiff. 

[4]  It  would  be  of  no  service  to  discuss 
these  diarges  seriatim;  besides  It  would  in- 
volve copying  into  this  opinion  much  matter 
unnecessary  to  an  elucidation  of  the  points 
discussed.  It  has  been  frequently  held  by 
this  court  that  charges  should  be  considered 
as  a  wtiole  in  determining  their  correctness. 
See  Lane  v.  State,  44  Fla.  106,  32  South.  896 ; 
Ward  V.  State,  61  Fla.  183,  40  South.  177; 
Seaboard  Air  line  R.  Co.  v.  Scarborough,  62 
Fla.  426,  42  Soath.  706 ;  Atlantic  Coast  Line 
R.  Ca  T.  Crosby,  63  Fla.  400,  text  462,  43 
South.  818. 

If  an  instmctlMi  announces  a  patently  er- 
roneous propositlOD  of  law,'  it  must  affirma- 
tively and  clearly  appear  that  the  presump- 
tive harm  caused  thereby  was  entirely  re- 
moved when  the  charges  are  considered  as  a 
whole.  See  Atlantic  Coast  Line  B.  Ca  v. 
Crosby,  supra;  Cross  v.  Ahy,  66  Fla.  Sll,  45 
South.  820.  The  charges  should  also  refer 
to  and  be  considered  in  connection  with  the 
evidence  and  pleadings.  See  McDonald  v. 
Statev  66  Fla.  134,  46  South.  176;  Wlmfleld  v. 
Trultt,  71  Fla.  38,  70  South.  776. 

[6-7]  An  essoatial  element  of  the  case  as 
made  by  the  declaration  was  the  alleged  fact 
that  Mr.  Truette  had  no  control  over  the  car. 
The  burden  rested  upon  the  plalutlS  to  estal>- 
lish  that  fact,  because,  if  deceased  did  have 
control  over  the  car,  the  accident.  In  so  far 
as  It  was  the  result  of  negligence,  was  one 
produced  by  hlm8d.f  and  a  coemployee  or 
fellow  servant  while  Jointly  engaged  in  per- 
forming the  act  causing  the  Injury,  in  which 
case  both  the  defenses  of  contributory  negli- 
gence and  assumption  of  risk  were  available 
to  the  defendant  The  second  plea  was  not 
full  enough  in  its  averments  to  raise  the  ques- 
tion of  control  over  the  car  by  the  deceased. 
The  declaration  expressly  alleged  that  he 
did  not  have  control;  the  plea  did  not  deny 
it  Therefore  for  the  purposes  of  demurrer 
to  the  plea  the  alifigatlon  was  admitted.  But 
the  pUintia  should  recover  upon  the  cose 


made  by  her  declaration.  Tliere  was  evi- 
dence sufficient  to  go  to  the  Jury  upon  the 
question  of  control  of  the  car  by  deceased, 
but  It  was  a  disputed  and  by  no  means  con- 
ceded point  Yet  in  one  of  the  charges  the 
court  instructed  the  jury  that  the  "doctrine 
of  assumption  of  risk  did  not  obtain"  where 
the  injury  was  attributable  to  the  negligence 
of  the  employer  or  his  servants,  gave  instruc- 
tions in  the  language  of  statutes  which  were 
saperaeiei  by  diapter  6521,  under  which  the 
action  was  brought,  and  refused  upon  defend- 
ant's request  to  charge  the  Jury  upon  that 
phase  of  the  case  involving  the  deceased's 
participating  in  the  act  which  caused  the  in- 
jury. The  charge  that  assumption  of  risk 
did  not  obtain  was  equivalent  to  saying  that 
the  negligence  In  this  case  was  attributable 
to  the  defendant  or  an  employee  other  than 
Mr.  Truette.  The  trial  court  aiq;>Iied  to  the 
proceedings  in  this  case  sections  3148,  3140, 
and  3150  of  the  Oeneral  Statutes  of  1906. 
The  difference  between  those  sections  of  the 
Oeneral  Statutes  and  chapter  6S21,  supra, 
were  fully  iMlnted  out  by  this  court  in  At- 
lantic Coast  Line  B.  Co.  v.  Gardner,  77  Fla. 
305,  81  South.  473.  The  charges  were  not 
applicable  to  the  pleadings  nor  the  evidence ; 
they  were  ambiguous  In  the  matter  of  defin- 
ing the  province  of  the  Jury  in  determining 
the  weight  and  credibility  of  the  evidence, 
and  concerning  their  decision  upon  the  evi- 
dence under  the  charge  of  the  court  In  the 
matter  of  stating  the  issues  raised  by  the 
plea  of  not  guilty,  the  sixth  Instruction  was 
unclear.  When  declining  to  give  certain  In- 
structions requested  by  the  defendant,  the 
court  announced  to  the  jury  that  his  reason 
for  the  refusal  was  that  the  requested  in- 
structions did  not  correctly  state  the  law  of 
the  case.  We  do  not  say  that  such  a  state- 
ment alone  is  reversible  error,  but  it  is  oi- 
tirely  possible  for  such  unnecessary  remarks 
to  be  carried  so  for  in  the  trial  of  a  closely 
contested  case  as  to  materially  embarrass 
one  party  and  make  more  difficult  the  prose- 
cution or  defense  of  his  case.  It  may  be  car- 
ried to  such  on  extent  as  to  amount  to  a  de- 
nial of  on  Impartial  trial,  not  to  say  an  at- 
tempt to  encroach  upon  the  province  of  the 
jury  and  Influence  its  decision  ui>on  the  evi- 
dence. See  Lester  v.  State,  87  Fla.  8S2,  20 
South.  282. 

[8]  The  charge  requested  by  the  plaintiff 
and  numbered  1,  given  by  the  court,  was  er- 
roneous and  misleading  in  erroneously  stat- 
ing the  issues  and  in  the  law  applicable  to 
the  case.  The  case  was  controlled  by  the  pro- 
visions of  chapter  6521,  supra.  The  declara- 
tion, as  has  been  pointed  out,  was  formed 
upon  the  theorjr  that  the  above-mentioaed 
act  was  applicable.  The  court's  ruling  upon 
the  demurrer  to  the  pleas  was  based  upon 
the  law  as  contained  in  that  statute.  Th« 
plea  of  not  guilty  denied  the  wrong  and  in- 
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jury.  The  allegations  were  tbat  tbe  Injury 
occurred  as  tbe  result  of  the  negligence  of 
an  employee  of  the  company  In  operating  a 
motorcar  over  which  the  deceased  had  no  con- 
trol.  The  defendant's  pleas  were  not  full 
enough  In  aTerments  as  to  the  relation  of  the 
deceased  to  the  operation  of  the  car.  Its  plea 
of  assumption  of  risk  therefore  was  bupntiet. 
The  Instruction  informed  the  Jury,  In  sub- 
stance, that  proof  by  plaintiff  of  the  injury 
alone  was  sufficient  upon  which  to  base  re- 
covery, and  the  burden  was  upon  defendant 
to  prove  that  it  was  free  from  fault  or  that 
the  deceased  was  guilty  of  uegUgoice.  The 
<±arge8  were  seemingly  framed  nx>on  a 
wrong  conception  of  the  cate,  and,  taken  as 
a  whole,  were  misleading  and  constitute  re- 
versible error. 

There  are  other  questions  presented  tbat 
should  be  considered.  The  defendant  con- 
tends tbat  the  evidence  shows  without  con- 
tradiction that  deceased  was  in  charge  of 
the  car  and  had  control  over  it.  In  that  he 
could  have  directed  the  rate  of  speed  at 
which  It  should  be  driven  and  could  have 
caused  lights  to  be  placed  on  it  if  he  desired, 
and,  that  being  true,  there  should  have  been 
a  directed  verdict  for  the  defendant  upon  au- 
thority of  Atlantic  Coast  line  R.  Oo.  v.  Ry- 
land,  00  £la.  100,  40  South.  24.  The  case 
dted  Is  authority  for  the  position  taken. 
Chapter  6S21,  supra,  enacted  about  eight 
years  aft^  the  decision  In  that  case,  does 
not  change  the  law  as  announced  therein 
upon  this  point  There  was  enough  evidence, 
however,  to  go  to  the  jury  upon  the  aver- 
ment that  the  deceased  had  no  control  over 
the  car. 

Several  instructions  requested  by  the  de- 
fendant and  refused,  which  refusals  to  so  In- 
struct the  Jury  from  the  bases  of  the  twenty- 
first,  twenty-second,  and  twenty-third  assign- 
ments of  error,  dealt  with  the  matter  of  the 
deceased  at  the  time  of  the  Injury  being  en- 
gaged in  Interstate  commerce.  There  was 
ample  evidence  tending  to  show  such  to  have 
been  the  case.  If  the  facts  in  the  case, 
whether  pleaded  or  not,  showed  that  the  de- 
<»ased  was  at  the  time  of  the  Injury  engaged 
in  interstate  commerce,  then  the  federal  law 
(U.  S.  Comp.  St  H  8657-^65)  regulating  the 
plalntUTs  rights  was  paramount,  and  ex- 
cludes all  conflicting  state  regulationa  See 
Flanders  v.  Oeorgia  Southern  &  F.  R.  Co.,  68 
Fla.  479,  07  South.  68;  Seaboard  Air  Line  Ry. 
V.  Hess,  78  Fla.  494,  74  South.  SOO.  The 
court  erred  In  refusing  the  Instructions  re- 
quested. Counsel  for  defendant  in  error  con- 
tend that  whether  the  deceased  was  engaged 
in  Interstate  commerce  was  a  question  of 
law,  and  that  as  the  deceased  was  not  work- 
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ing  on  a  telephone  line  when  the  injury  oo^ 
cnrred,  but  was  being  carried  to  Boca  Grande 
for  the  purpose  of  repairing  telephones  there, 
the  court  held  that  he  was  not  engaged  In  In- 
terstate commerce  and  properly  refused  the 
instructions.  Counsel  contend  that  the  fed- 
eral act  applies  only  In  cases  where  the  in- 
jured person  is  at  the  moment  of  injury  en- 
gaged In  working  upon  some  Instrumentality 
of  interstate  commerca 

[I]  The  plaintiff  stated  her  case  in  the  dec- 
laration upon  the  theory  that  the  deceased 
at  the  time  of  the  accident  was  on  duty  as  a 
telephone  lineman  in  the  employment  of  the 
defendant  and  was  being  carried  by  defend- 
ant to  Boca  Grande,  where  certain  work  was 
to  have  been  performed  by  him.  There  was 
evidence  tending  to  show  that  the  defend- 
ant was  engaged  in  Interstate  commerce  and 
used' the  telephone  lines  In  connection  with  its 
business,  both  inter-  and  intra-state.  It  was 
testified  by  one  witness  that  the  telephone 
lines  were  used  in  "dispatching  trains  and 
for  the  general  conduct  of  the  road  in  every 
way";  that  the  telephone  was  for  the  pur- 
pose of  "dlQKitching  trains  and  directing 
those  trains  in  all  respects  in  regard  to 
handling  shipments  from  the  road  to  points 
outside  the  state."  Now,  was  the  work  upon 
which  the  deceased  was  engaged  when  he 
was  Injured  Independent  of  the  Interstate 
commerce  In  which  the  defendant  was  en- 
gaged, or  was  it  so  closely  connected  as  to  be 
part  of  it?  If  it  was,  then  the  federal  act 
appliea    See  Pedersen  v.  Delaware,  U  &  W. 

B.  Co.,  229  n.  S.  146,  83  Sup.  Ct.  648,  67  L. 
Bd.  1125,  Ann.  Cas.  19140, 1S3.  While  the  de- 
ceased was  not  actually  repairing  a  telephone 
at  the  time  of  the  Injury,  he  was  on  duty, 
as  the  declaration  allies,  in  the  act  of  going 
to  his  work,  and  was  therefore  engaged  In 
Interstate  commerce.  See  Grand  Trunk  By. 
Co.  of  Canada  v.  Knapp,  238  Fed.  950,  147 

C.  C.  A  624 ;  San  Pedro,  L.  A.  &  S.  L.  B.  Co. 
V.  Davlde,  210  Fed.  870,  127  a  C.  A  464. 

Many  cases  which  are  deemed  to  be  analo- 
gous may  be  dted,  but  It  Is  unlikely  that  the 
most  diligent  Investigation  would  reveal  one 
exactly  like  the  case  at  bar  in  all  respects. 
Many  courts  hold  that  the  facts  should  be  sub- 
mitted to  the  Jury  under  appropriate  instruo- 
tions.  See  Atlantic  Coast  Line  B.  Co.  v. 
Reaves,  208  Fed.  141,  126  C.  C.  A.  699. 

The  Instructions  should  have  been  given  as 
requested.  The  refusal  to  give  them  was 
error. 

The  judgment  ot  the  lower  court  la  re- 
versed. 

BROWNS),  O.  J.,  and  TATLOB,  WHIT- 
FIELD,  and  WBST,  JJ.,  concur. 
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EVERQLADES  SUGAR  &  LAND  CO.  at  al. 
V.  NAPOLEON   B.   BROWARD   DRAIN- 
AGE DI8T. 

(Snpreme  Court  ot  norida.   Feb.  U,  1021.) 

Appeal  {rom  Circoit  Court,  Broward  Cooa- 
t]r;  K  B.  Donnell,  Judfe. 

Action  between  the  Brerfladea  Sogar  &  Land 
Company  and  others  and  the  Napoleon  B. 
Broward  Drainage  District,  organised  under 
chapter  7480,  Laws  of  Florida,  and  acta 
amendatorr  thereto.  Judgment  for  the  latter, 
and  the  former  appeaL    Affirmed. 

See,  also,  78  Fla.  276,  82  South.  SIS. 

Hudson,  Wolfe  &  Cason,  of  Miami,  and 
dair  D.  Vallette,  of  Washington,  D.  O.,  for 
appellants. 

Atkinson  &  BurdJne,  4d  Miami,  and  Olenn 
Terrell,  of  Tallahassee,  for  appellee. 

PER  CURIAM.  This  cause  haTlng  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  decree  afore- 
said, and  argument  of  counsel  for  the  respec- 
tive  parties,  and  the  record  having  been  seen 
and  inspected,  and  the  court  being  now  advised 
of  its  Judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in 
the  said  decree.  It  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the 
said  decree  of  the  circuit  court  be,  and  the 
same  is  hereby,  affirmed. 

BROWNE,  a  Jn  TAYLOR,  WHITFIBLD, 
and  ELLIS,  JJ.,  and  JONES,  CBrcuit  Judge, 
eoncor. 

WEST,  J.,  disqualilied. 


Ca  Fla.  1») 

EVERGLADES    SUGAR    &    LAND    CO.   V. 
BRYAN,  Clsrl(  af  Circuit  Coart 

(Supreme  Court  of  Florida.    Feb.  11,  1921.) 

Appeal  from  Circuit  Court,  Broward  Coun- 
ty: B.  B.  Dondell,  Judgei 

Consolidated  actions  between  the  Everglades 
Sugar  &  Land  Company,  and  Frank  A.  Bryan, 
Clerk  ^  the  Circuit  Court  of  Broward  Coun- 
ty; between  the  Everglades  Sugar  &  I<uul 
Company  and  W.  Heonig  and  another;  between 
the  Everglades  Land  Sales  Company  and  W. 
Hennig  and  another;  between  the  Everglades 
Land  Company  and  Frank  A.  Bryan,  Clerk, 
etc.;  and  between  the  Everglades  Lend  Com- 
pany and  W.  Hennig  and  another.  From  the 
judgment,  the  various  corporations  appeal. 
Affirmed. 

Hudson,  Wolfe  A  Cason,  of  liQami,  and 
Clair  D.  Vallette,  of  Washington,  D.  O,  for 
appellants. 

Atkinson  &  Burdine,  of  Miami,  and  Olenn 
Terrell,  of  Tallahassee,  for  appellees. 

PER  CURIAM.  These  consolidated  causes 
having  been  submitted  to  the  court  upon  a 
transcript  of  the  record  of  the  orders  and 
decrees  aforesaid,  and  briefs  and  argument  of 
counsel  tor  the  respective  parties,  and  the  rec- 
ord having  been  seen  and  inspected,  and  the 
court  being  now  advised  of  its  judgment  to  be 
given  in  the  premises,  it  seems  to  the  court 
that  there  is  no  error  in  the  said  orders  and 
decrees.  It  is  therefore  considered,  ordered, 
and  adjudged  by  the  court  that  the  said  or- 
ders and  decrees  be,  and  the  same  are  hereby, 
affirmed. 

BROWNE,  O.  Jn  TAYLOR,  WHITFIELD, 
and  ELLIS,  JJ.,  and  JONES,  Gitenit  Judge, 
concur. 

WEST,  J„  disqualified. 


Digitized  by 


Google 


Ala.) 

(IT  Ala.  ApiK  S7S) 

JORDAN  V.  STATE. 


(4  DIv.  635.) 


JORDAN  V.  STATE  433 

(tT  80.) 

After  reading  fhe  written  charges  to  the 
Jury,  the  court  said: 


(Court  of  Appealg  of  Alabama.    Jane  29, 1920. 
Reheariog  Denied  Not.  9,  1920.) 

f.  Raoelvlag  atoles  goods  «a»l— Elemsnts  of 
offense  stated. 

To  an  stain  a  charge  of  boTing,  receiving,  or 
concealing  stolen  property  knowing  it  to  be 
stolen,  without  intent  to  restore  it  to  the  own- 
er, the  evidence  must  show  that  the  goods  had 
been  feloniously  taken  and  carried  away,  that 
defendant  bought,  reeelTed,  concealed,  or  aided 
in  concealing  the  goods  knowing  at  the  time 
that  they  were  stolen,  and  that  he  so  bought, 
received,  concealed,  or  aided  in  concealing  the 
goods  knowing  that  they  were  stolen,  and  not 
having  the  intent  to  restore  them  to  the  owner. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Becetr^ 
ing  Stolen  Goods.] 

2.  Receiving  stolen  goods  «=38(i)— Bnrdsn  on 
defendant  to  explain  rsoent  possession  of 
stolen  goods. 

In  a  prosecution  for  receiving  stolen  goods 
fonnd  in  defendant's  recent  possession,  the  bur- 
den is  npon  him  to  explain  his  possession,  and 
if  he  fails  to  make  a  reasonable  explanation  a 
presumption  of  guilt  arises  sufficient  to  support 
a  conviction. 

3.  Receiving  stolen  goods  «=»9(l)— Elemeots 
•f  offense  held  under  evidanoa  for  Jury. 

In  a  prosecution  for  receiving  stolen  goods, 
evidence  held  to  make  the  question  whether 
the  goods  had  been  stolen,  whether  defendant 
had  bought,  received,  concealed,  or  aided  in  con- 
cealing them  knowing  them  to  be  stolrai,  and 
whether  he  intended  to  return  them  to  the 
owner,  questions  for  the  jury. 

4.  Receiving  stolon  goods  4=98  (4)  —  Defend- 
ant's  knowledge  that  goods  were  stolen  may 
be  proved  by  circumstantial  evidenoe. 

In  a  prosecution  for  receiving  stolen  goods, 
knowledge  by  defendant  oiF  the  theft  of  the 
goods  may  be  inferred  from  facts  and  circum- 
stances. 

5.  Criminal  law  «=3805 (3)— Statement  by  oonrt 
after  reading  written  charges  held  sot  er- 
roneous. 

In  a  prosecution  for  receiving  stolen  goods 
a  statement  by  the  court  after  reading  written 
charges  that  the  charges  were  given  for  defend- 
ant and  were  correct  statements  of  the  law 
and  did  not  change  what  had  been  orally  stated 
held  not  error,  although  not  in  strict  compli- 
ance with  Acts  1916,  p.  816,  requiring  the 
judge,  after  reading  written  charges,  to  say 
to  the  jury  that  the  instmctions  are  given  at 
defendant's  request  and  are  correct  statements 
of  the  law  to  be  taken  in  connection  with  what 
had  already  been  said  to  them. 

Appeal  from  Clrcnlt  C!ourt,  Barbour  Ooun- 
ty;  J.  S.  wmiams.  Judge. 

Robert  Jordan  was  convicted  of  receiving 
Btoloi  goods,  and  he  appeals.    AfBrmed. 


"Those  charges  are  given  for  the  defendant 
and  are  correct  statements  of  the  law;  they 
are  in  keeping  with  what  I  have  said  to  yon 
orally.  Those  charges  do  not  vary  what  I 
have  said  to  yon;  they  ore  the  law,  but  are 
not  in  conflict  with  anything  I  have  said  to 
yon." 

McDowell  ft  McDowell,  of  Enfanla,  for  ap- 
pellant 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Aast  Atty.  Gen.,  for  the  State. 

BRICKEN,  P.  J.  The  indictment  contain- 
ed two  counts.  The  first  count  charged  that 
the  defendant  did  buy,  receive,  conceal,  or 
aid  In  concealing  certain  articles  of  clothing, 
etc,  knowing  that  they  were  stolen  and  not 
having  the  Intent  to  restore  It  to  the  owner. 
The  second  count  charged  the  larceny  of 
these  goods.  The  Jury  returned  a  verdict  of 
guilty  as  charged  In  the  first  count,  and  sen- 
tence of  the  defendant  was  duly  entered. 

On  this  appeal  it  Is  Insisted  that  the  court 
committed  error  In  refusing  the  general 
charge  requested  by  d^endant  and  also  in 
certain  portlona  of  Its  oral  charge  to  the 
Jury. 

The  evidence  Is  without  conflict  that  the 
articles  named  In  the  indictment  were  st(den 
from  the  store  of  Roth,  in  the  dty  of  Enfau- 
la,  and  in  about  three  weeks  thereafter  were 
foimd  In  the  possession  of  the  defendant.  In 
bis  unlocked  trunk  in  his  home  about  four 
miles  from  Eufaula. 

[1]  In  order  to  sustain  a  charge  of  buying, 
receiving,  concealing,  or  aiding  In  the  con- 
cealment of  stolen  property,  knowing  that  it 
was  stolen,  and  not  having  the  Intent  to  re- 
store the  same  to  the  owner,  etc..  It  is  neces- 
sary to  show  by  the  evidence,  beyond  a  rea- 
sonable doubt  and  to  a  moral  certainty:  (1) 
That  the  goods  in  question  had  been  feloni- 
ously taken  and  carried  away,  as  charged  In 
the  Indictment,  by  some  one;  (2)  that  the 
defendant  bought,  received,  c<mcealed,  jor 
aided  In  concealing  these  goods,  knowing  at 
the  time  that  they  were  stolen ;  and  (3)  that 
he  so  bought,  received,  concealed,  or  aided 
in  concealing  these  goods  knowing  that  they 
were  stolen,  and  not  having  the  intent  to  re- 
store same  to  the  owner.  James  v.  State, 
16  Ala.  App.  669,  74  South.  395;  Jeffries 
V.  State,  7  Ala.  App.  144,  62  South.  ?70; 
Thomas  t.  State,  109  Ala.  25,  19  South.  403 : 
Sanders  v.  State,  167  Ala.  86,  62  South.  417, 
28  L.  R.  A.  (N.  S.)  636;  AUne  CUsby  v.  State, 
86  Sooth.  140. 

[2,  3]  The  defendant  Insists  that  the  cases 
of  Sanders  v.  State,  167  Ala.  86,  62  South. 
417,  28  L.  R.  A.  (N.  S.)  636,  and  Jeffries  v. 
State,  7  Ala.  App.  144,  62  South.  270,  and 
cases  cited,  are  directly  In  point  here,  and 
that  this  case  must  necessarily  be  governed 
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by  those  cases.  In  this  insistence  we  are  un- 
able to  agree  with  appellant's  counsel;  for 
the  cases  cited  must  necessarily  be  differen- 
tiated from  the  case  at  bar  in  that  here  there 
is  no  questitn  that  the  goods  in  questloo 
were  stolen,  while  in  the  two  cases  dted  au- 
pra  it  was  held  that  no  such  testim<»y  was 
adduced,  and  therefore  the  corpus  delicti 
had  not  been  proven.  In  the  instant  case  it 
was  undisputed  that  the  defendant  was 
found  in  the  recent  possession  of  stolen  goods. 
This  being  true,  the  settled  rule  of  law  In 
this  state  imposed  upon  the  defendant  the 
onus  of  explaining  his  possession,  and,  if  he 
failed  to  make  a  reasonable  explanation,  a 
presumption  of  guilt  arises  which  will  sup- 
port a  verdict  of  conviction.  Necessarily 
these  questions  were  for  the  determination  of 
the  Jury.  MarUn  v.  State,  104  Ala.  71,  16 
South.  82;  Sherrer  v.  State,  16  Ala.  App. 
190,  76  South.  474.  And  it  Is  sufficient  if 
the  Jury  are  satisfied  beyond  a  reasonable 
doubt,  after  a  consideration  of  all  the  evi- 
dence, that  the  goods  were  stolen,  and  that 
the  defendant  purchased  them  or  received  or 
concealed  them  knowing  they  were  stolen 
and  did  not  have  the  Intent  to  return  them 
to  the  owner.  In  the  case  of  Collins  v.  State, 
33  Ala.  434,  73  Am.  Dec.  426,  on  the  question 
of  guilty  knowledge,  the  court  through  Stone, 
J.,  approved  as  being  a  correct  proposition 
of  the  law  the  following: 

"If  yon  find  the  goods  had  been  stolen,  then 
on  the  question  of  [guilty]  knowledge,  I  charge 
you  that,  if  you  find  the  defendant  received  and 
concealed  the  goods,  and  received  them  under 
such  circumstancea  that  any  reasonable  man 
of  ordinary  observation  would  have  known  that 
they  were  stolen,  and  if  you  find  that  the  de- 
fendant Imew  of  those  drcumatancea,  then  you 
are  authorized  to  find  that  the  defendant  knew 
that  they  had  been  stolen." 

[4]  In  cases  of  this  character  it  would  be 
a  difficult  matter  to  make  direct  proof  of  the 
knowledge  by  defendant  of  the  theft  of  the 
goods  in  question;  in  fact,  it  could  rarely 
be  the  subject  of  direct  proof.  Therefore, 
like  most  other  facts,  it  may  be  inferred 
from  other  sufficient  facts  and  circumstances. 
In  criminal  trials  the  Jury  are  charged  with 
the  ascertainment  of  the  facts,  and  in  doing 
so  are  permitted  to  draw  all  reasonable  and 
satisfactory  inferences. 

In  Martin  v.  State,  104  Ala.  71,  16  South. 
82,  Brickell,  O.  J.,  for  the  court  said: 

"If  there  was  evidence  tending  to  connect  the 
defendant  with  the  larceny,  the  recent,  unex- 
plained possession  of  the  goods,  it  may  be, 
would  raise  the  presumption  that  he  had  stolen 
tfaem,  rather  than  that  he  had  received  them 
knowing  them  to  have  been  stolen.  But  where 
the  evidence)  though  proving  the  larceny,  does 
not  connect  him  with  its  commission,  tending 
to  fix  the  guilt  of  it  upon  another,  and  he  has 
the  recent  possession  of  the  goods,  if  he  makes 
no  reasonable  explanation  of  the  possession, 
the  same  presumption  should  be  applied  which 


would  be  applied  if  the  possession  had  remain- 
ed with  the  first  taker.  There  is  no  nnfaimest 
in  the  presumption;  it  is  reasonable.  The  re- 
ceiver can  as  readily  explain  how  and  from 
whom  he  acquired  possession  as  could  the  first 
taker;  the  explanation  which  would  be  reason- 
able, removing  tiie  presumption  in  the  one  case, 
would  have  the  same  etCect  in  the  other." 

Pretermitting  the  insistence  of  the  Attor- 
ney General  that  the  excepticm  undertaken  to 
be  reserved  to  the  oral  charge  of  the  court 
was  abortive  for  that  it  was  descriptive  only, 
and  not  the  reservation  of  an  exception  to  a 
particular  exactly  designated  statement  of 
the  Judge,  we  are  of  the  (pinion  that  tlie 
charge  of  the  court  was  not  subject  to  the 
criticisms  and  objections  insisted  upon.  The 
charge,  when  taken  as  a  whole,  stated  the 
law  in  line  with  the  views  expressed  herdn. 

[6]  The  statement  of  the  court  as  to  the 
effect  of  the  given  special  charges,  while  not 
a  strict  Gorapliance  with  the  statute  (Acts 
1915,  p.  816),  did  not  constitute  error  neces- 
sitating the  reversal  of  this  case.  The  stat- 
ute supra  requires  that  the  court  shall  after 
the  conclusion  of  his  charge  to  the  Jury  read 
such  written  charges  as  he  has  given  for  the 
parties  in  a  clear  and  audible  voice,  saying 
to  the  Jury: 

'These  are  instructiona  given  you  by  the 
court  at  the  request  of  the  defendant,  and  are 
correct  statements  of  the  law,  t«  be  taken  b.r 
you  in  connection  with  what  has  already  been 
said  to  you." 

The  better  practice  would  have  been  for 
the  court  to  have  used  the  identical  language 
which  the  statute  provides. 

We  are  of  the  (q;>inion,  under  the  evidence 
in  this  case,  a  Jury  question  was  presented, 
and  that  the  case  was  properly  submitted  to 
tho  Jury  for  Its  conslderatimi.  Therefwe 
there  was  no  eitor  In  refusing  the  general 
affirmative  charge  requested  by  defendant 

No  other  questions  ai^>ear  for  our  con- 
sideration, and  it  follows  that  the  Judgmmt 
of  the  circuit  court  must  be  affirmed. 

Afflnned. 

(106  Ala.  ui) 
JORDAN  V.  STATE.    (4  DIv.  000.) 

(Supreme  Ckiurt  of  Alabama.    Dec  16,  1^0.) 

Certiorari  to  the  Court  of  Appeals. 

Petition  by  Robert  Jordan  for  certiorari  to 
the  Court  of  Appeals  to  review  a  judgment  of 
conviction  for  receiving  stolen  goods.  Writ 
denied. 

McDowell  &  McDowell,  of  Ihifaula,  for  ap- 
pellant 
J.  Q.  Smith,  Atty.  Oen.,  for  the  State. 

McCLELLAN,  J.  Petition  of  Robert  Jordan 
fop  certiorari  to  the  Court  of  Appeals  to  re- 
view and  revise  the  judgment  of  said  court, 
rendered  on  the  appeal  of  Robert  Jordan  T. 
State,  87  South.  433.    Writ  denied. 
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to  remove  it  havinc  been  made  nnW  after  th* 
forfeitnre  of  the  lease  on  the  part  of  the  tenant. 


QOS  Ala.  M) 

ALABAMA  MACHINERY  &  SUPPLY  CO.  v. 
ROQUEMORE.    (3  DW.  498.) 

(Supreme  Conrt  of  Alabama.    Jan.  20,  1921.) 

1.  Evld«iic8  «a9472(6)— As  t*  whethor  tni« 
kad  passed  out  of  plaiatlff  hald  proparly  ax> 
eladed  as  belsg  for  the  eoart 

In  detinae  for  an  electric  elevator  installed 
in  defendant's  storehoase  by  a  tenant,  it  wao 
not  error  to  ezdnde  evidence  as  to  whether  ti- 
tle had  passed  ont  of  plaintiff;  that  being  one 
of  ths  issues  to  be  tried  by  the  judfe  without 
a  Jury. 

2.  Witnesses  «b>268(2)'— Croso-exanlnallos  of 
piaistlirs  maiager  to  tost  his  knowledos  of 
faots  held  proper. 

In  detinne  for  an  electric  elevator  installed 
in  defendant's  storohmise  by  a  tenant,  where 
plataitia's  uanacer  had  testified  that  plaintiff 
tiad  never  got  the  company  to  accept  the  eleven 
tor,  and  plaintiff  himself  did  not  think  that  it 
complied  with  its  contract,  it  was  not  error  on 
cross-examination  to  test  witness'  knowledge 
as  to  noncompliance  with  the  contract  by  ask- 
ing what  had  been  left  undone  that  be  thought 
slMuld  have  been  done. 

3.  Flxtnres  «a>35(2)  —  Evldenoe  of  rosdssloa 
of  oontraot  between  tenant  and  owner  of  ele- 
vator Immaterial. 

In  detinne  for  an  electric  elevator  installed 
in  defendant's  storehouse  by  a  tenant,  evidence 
as  to  the  rescission  of  a  contract  whereby  the 
elevator  was  Installed  after  defendant  had  paid 
the  tenant  therefor  and  after  he  had  been  eject- 
ed held  immaterial  and  properly  rejected. 

4.  Appeal  and  error  «s>23l(3)  —  Objeetton  to 
evidence  must  state  grounds. 

In  detinue  for  an  electric  elevator  installed 
in  defendant's  storehoase  by  a  tenant,  where 
a  contractor  was  asked  as  to  elevators  and 
their  use  in  installation  in  buildings,  objections 
to  such  evidence,  not  stating  grounds,  |b«I(t  to- 
sufficient  to  present  anything  for  review. 

5.  Appeal  and  error  «» 1 040 (1 3)— No  reversal 
for  errors  In  rulings  on  demurrers  to  speoial 
pleas,  where  defendant  entitled  to  affirmative 
charge. 

When  the  bill  of  exceptions  seta  out  sub- 
stantially all  the  evidence,  if  it  is  shown  that 
on  the  issues  made  by  the  complaint  and  the 
general  issue  pleaded  defendant  was  entitled 
to  the  general  affirmative  charge  given  at  his 
request  in  that  plaintiff  was  not  entitled  to  re- 
cover, though  there  may  have  been  error  in 
rulings  on  demurrer  to  special  pleas,  the  same 
will  not  authorise  a  reversal. 

6.  Fixtures  «B>I4— Eleotrlo  elevator  la  store 
building  held  fixture. 

An  electric  elevator,  installed  in  the  land- 
lord's storehouse  by  a  tenant  as  a  sabstitnte 
for  an  elevator  previously  built,  the  elevator 
being  permanently  installed  on  a  cement  or  con- 
crete foundatimi,  the  several  floors  through 
which  it  passed  being  materially  modified  so 
it  could  not  be  removed  without  injury  to  the 
freehold,  the  elevator  was  a  fixture,  no  attempt 


Appeal  from  Circuit  Court,  Montgomery 
County;  William  L.  Martin,  Judge. 

Detinue  by  tbe  Alabama  Machinery  ft  Sup- 
ply CiMnpany  asainst  H.  L.  Soquemore,  as 
tmstee  In  bankrui»tcy,  for  an  elevator  and 
fizturea.  Judgment  for  the  defendant,  and 
plaintiff  appeals.    Affirmed. 

Ball  ft  Beckwltb,  of  Montgomery,  for  ap- 
pellant 

Hill,  Hill,  Whiting  ft  Thomas,  of  Mont- 
gomery, for  appellee. 

THOMAS,  J.  The  action  was  in  detinue 
for  an  electric  elevator  Installed  in  defend- 
ant's stordiouse  by  a  tenant 

On  July  6,  1912,  the  appellee  leased  to  the 
George  B.  Wragg  Furniture  Company,  a 
corporation,  the  premises  in  question  for  a 
term  of  five  years,  commencing  October  1, 
1M2,  at  the  annual  rental  stipulated.  A  ma- 
terial part  of  said  lease  is  the  foUowlng: 

"It  is  further  understood  and  agreed  and  a 
part  of  tbe  consideration  for  which  above  store 
is  leased  and  we  hereby  bind  ourselves  and 
agree  to  put  in  and  install  at  our  own  expense 
an  electric  elevator  at  store  No.  26  So.  Court 
street  Said  elevator  to  cost  not  less  than  |1,- 
000.00,  and  is  to  be  installed  and  put  in  opera- 
tion on  or  before  April  1,  1913.  If  we  fail  to 
put  in  said  elevator  by  said  date,  we  hereby 
agree  to  pay  monthly  an  additional  rent  of  $16.- 
65  per  month  from  October  1,  1912,  to  the  ter- 
mination of  this  lease,  September  80,  1917." 

This  lease  was  subsequently  roiewed  for 
a  period  of  two  years,  wbldi  renewal  coa- 
tract  was  not  in  erldenoe;  but  it  was  prov- 
ed by  the  appellee  that  the  rental  diarge 
was  increased,  and  that  the  contract  con- 
tained no  reference  to  an  elevator. 

Oa  November  11, 1916,  the  appellant  wrote 
a  letter  to  the  Wragg  Company,  offering  to 
install  an  elevator  in  the  premises.  This 
proposal  was  accepted  in  writing  on  its  mar- 
gin by  the  Wragg  Company,  and  was  record- 
ed in  the  probate  office  of  Montgomery  coun- 
ty on  June  3,  1919.  The  appellant  proved 
that  this  first  proposal  was  not  satisfactory 
to  the  Wragg  Company,  who  Ins&ted  on  spec- 
ifications and  terms,  and  that  on  November 
27,  1916,  appellant  made  a  (second)  prc^osal 
in  great  detail,  which  was  also  accepted  In 
writing  by  the  Wragg  Company.  Proposal 
No.  2  referred  to  proposal  No.  1  for  its 
terms  of  deferred  payment,  and  stipulated 
that  tiUe  to  the  elevator  should  remain  in 
appellant  until  fully  paid  for.  The  two  pro- 
posals were  signed  at  about  the  same  time, 
and  were  intended  to  constitute  oae  con- 
tract Proposal  No.  2  was  never  recorded. 
The  elevator  was  not  Installed  until  some 
time  In  1917. 

The  appellee  proved  that  at  some  time  in 
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1915  tbe  Wragg  Company  went  Into  bank- 
ruptcy, and  that  she  then  claimed  as  rent 
something  over  $400  against  the  bankrupt 
estate,  and  when  the  elerator  was  Installed 
in  1917,  allowed  this  $400  as  a  credit  on  tlie 
rent.  She  further  proved  that  she  sued  the 
Wragg  Company  in  unlawful  detainer  at 
some  time  In  1919,  and  got  possession  of  the 
premises  on  May  19, 1919 ;  and  that  she  sued 
on  the  notes  for  rent  and  obtained  Judgment 
on  June  18,  1919,  for  $850;  that  this  eleva- 
tor was  put  In  as  a  part  of  the  consideration 
of  the  lease,  and  Wragg  Company  was  to 
pay  $1,600  per  annum;  that  the  elevator 
sued  for  (In  this  case)  was  never  attached  or 
levied  on  by  the  appellant 

The  appellant's  evidence  tended  to  show 
that  it  never  succeeded  in  satisfying  the 
Wragg  Company  with  the  elevator;  that 
payments  were  made  from  time  to  time  in 
small  amounts,  but  that  at  the  time  this  ac- 
tion was  commenced  there  was  still  due  a 
balance  of  $562.14  of  the  original  purchase 
price;  that  this  sum  was  represented  by  11 
promissory  notes,  dated  March  22,  1919,  ex- 
ecuted by  the  Wragg  Company,  payable  in 
the  event  the  elevator  should  be  made  satis- 
factory ;  that  none  of  these  notes  were  ever 
paid;  that  they  contained  a  stipulation,  re- 
taining title  In  the  appellant  until  all  of 
them  should  be  paid ;  and  one  of  the  notes 
was  recorded  in  the  probate  office  of  Mont- 
gomery county  on  July  8,  1919.  The  appel- 
lant proved  that  on  June  2,  1919,  it  wrote  a 
letter  to  defendant's  agent,  demanding  pos- 
session of  the  elevator;  and  the  Wragg 
Company  agreed  upcm  a  rescission  of  the  ele- 
vator contract  (July  10,  1919)  after  the  tei^ 
mlnatton  of  the  lease.  Appellant's  counsel 
admits  that— 

"There  are  several  conflicts  In  the  testimony 
as  to  whether  or  not  the  appellee  had  notice  of 
appellant's  claim  to  the  elevator,  whether  or 
not  appellant  bad  notice  of  appellee's  possession 
of  the  premises,  and  whether  or  not  the  re- 
moval of  the  elevator  would  injure  the  prem- 
ises." 

[1]  We  will  first  dispose  of  the  several 
rulings  on  the  Introduction  of  evidence  to 
which  exceptions  were  reserved.  The  court 
did  not  err  in  sustaining  defendant's  objec- 
tion to  the  question  propounded  to  Mr. 
Fischesser: 

"Has  the  titie  to  this  property  passed  ont  of 
the  Alabama  Machinery  &  Supply  Company  at 
any  time?" 

This  was  one  of  the  Issues  to  be  tried, 
and  the  conclusion  of  fact  was  to  be  drawn 
by  the  Judge  sitting  without  a  Jury.  McMil- 
lan V.  Aiken,  88  South.  135;,  MUler  v.  Whlt- 
tington,  202  Ala.  406,  80  South.  499 ;  Stand- 
ard Cooperage  Co.  t.  Dearman,  86  South. 
687 ;  Sovereign  Camp  W.  O.  W.  v.  Dastls,  89 
South.  63. 

[2]  The  plaintiff's  secretary  and  manager, 


Mr.  Fisdiesser,  who,  as  a  witness  in  Its  be- 
half bad  testified  that  plaintiff  had  never 
"gotten  the  Wragg  Company  to  accept  the 
elevator,  and  the  plaintiff  itself  did  not 
think  that  it  had  complied  with  its  contract 
until  Just  before  the  paper  was  recorded  io 
June,  1919,"  was  asked  by  defendant: 

"If  yon  had  not  complied  with  your  contract, 
tell  as  what  was  left  undone  tbat  yon  think 
should  have  been  done." 

This  was  proper,  on  cross-examination,  to 
test  the  knowledge  of  the  witness  of  the  fact 
of  noncompliance  of  the  contract  by  which 
the  elevator  was  installed.  Moreover,  if  it 
bad  been  objectionable,  no  grounds  of  ob- 
jection were  assigned.  B.  B.,  L.  &  P.  Go.  v. 
Saxon,  179  Ala.  136,  59  South.  584 ;  Butiedge 
v.  Rowland.  161  Ala.  114,  49  South.  461; 
Adams  Hdw.  Co.  v.  Wimblsh,  201  Ala.  647, 
78  South.  901. 

[3]  The  rescission  of  the  contract  sought 
to  be  shown  by  plalntifTa  letter  of  July  10. 
1919,  to  George  B.  Wragg  Furniture  <3om- 
pany,  and  the  written  consent  thereto  by 
said  Wragg  Company  (of  same  date),  after 
the  defendant  landloi-d  had  paid  Wragg 
Company  for  the  elevator  and  after  the  lat- 
ter had  been  evicted  as  a  tenant  and  was  a 
bankrupt,  was  Immaterial  evidence,  and 
properly  rejected  by  the  trial  court,  on  de- 
fendant's objection. 

[4]  Plaintiff  did  not  sufficiently  assign 
grounds  of  objection  to  the  question  asked 
Mr.  Stuart,  a  contractor  of  experience,  as 
to  elevators  and  their  use  or  installation  lu 
buildings,  and  of  the  elevator  in  question  as 
installed  by  the  Wragg  Company  or  plaintiff 
in  defendant's  building.  The  question,  objec- 
tion thereto,  answer,  and  motion  to  exclude 
are  exhibited  by  the  biU  of  exceptions  as  fol- 
lows: 

"If  that  elevator  is  taken  away,  what  would 
by  [be]  the  effect  upon  the  buildinis}" 

The  plaintiff  objected.  The  court  overrul- 
ed the  objection,  and  to  that  ruling  the 
plaintiff  then  and  there  duly  and  legally  ex- 
cepted.   The  witness  answered: 

"It  would  leave  three  holes  that  would  be 
undesirable." 

The  plaintiff  moved  to  exclude  the  answer 
of  the  witness,  which  motion  was  overruled 
by  the  court,  and  to  that  ruling  the  plaintiff 
then  and  there  duly  and  legally  excepted. 
Nothing  was  presented  for  review.  Sover- 
eign Camp  of  W.  O.  W.  v.  Keefe,  203  Ala. 
636,  84  South.  810 ;  Adams  Hdw.  Co.  v.  Wim- 
blsh, supra;  Butiedge  t.  Bowland,  161  Ala. 
114,  49  South.  461. 

Thereafter  the  witness  testified: 

"That  the  joists  had  been  cut  in  order  to 
make  the  three  holes  in  the  floors,  and  that  to 
restore  them  it  woold  be  necessary  to  put  in 
new  joists,  and  to  put  in  new  joists  it  would 
be  necessary  to  remove   the  floors;    that  an 
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elcTator  was  a  demrable  thins  in  a  store  of 
that  kind,  and  almost  a  necesrity  for  the  good 
use  of  the  bailding;  that  it  adds  to  the  value 
of  the  building,  and  could  be  used  in  almost 
any  commercial  business,  and  that  a  store  build- 
ing of  the  Itind  in  qnestion  was  generally  used 
for  commercial  business;"  that  "the  elevator 
platform  or  cage  might  be  removed  without 
hurting  the  building,  also  the  cables,  *  •  * 
pulleys  and  gears  at  the  top,  also  the  motor; 
that  the  runners  seemed  to  be  supporting  the 
tail  joists;  that  there  was  a  runner  on  each 
side;  that  the  entrance  to  the  elevator  faced 
the  wall,  and  the  hatchway  guides  were  out 
from  the  wall  midway  of  the  hole;  that  if  the 
guides  were  taken  away  it  would  not  affect  the 
joists  that  had  been  cut  off;  that  the  joists  to 
whidi  the  runners  were  fastened  ran  into  the 
wall;  that  the  joists  tliat  had  been  cot  had  a 
headtir  on  them  which  was  spiked  to  the  tail 
joists,  and  that  the  runners  were  bolted  to  the 
tail  joists  that  were  not  cot  were  creating  a 
support  for  the  tail  joists;  and  that  the  tail 
joists  were  carrying  the  extra  burden  from 
the  joists  that  were  cut"  Jones  v.  Bell,  201 
Ala.  336,  77  South.  998. 

The  plaintiff's  attorney  asked  the  witness: 

"With  the  exception  of  the  joists  everything 
«onld  be  removed  without  affecting  the  build- 
ing?" 

— and  tbe  witness  answered  that: 

"There  is  some  housing  all  around  the  well;" 
tliat,  "It  would  not  be  necessary  to  cot  any 
joists  to  remove  the  elevator;  that  to  remove 
the  honaing  around  the  elevator  well  would 
only  affect  the  appearance  of  the  place,  and 
that  the  holes  would  be  in  the  floor  whether  the. 
elevator  was  there  or  not;  that  the  only  ma- 
terial damage  to  the  building  woold  be  the  sup- 
port that  the  tail  joists  get  from  the  guides 
which  they  would  not  get  if  the  guides  were 
removed;  and  the  damage  from  the  floor  of  the 
elevator  being  removed;  that  the  guides  were 
bolted  to  the  joists." 

From  this  and  other  evidence  the  real 
question  propounded  by  the  pleading  Is: 
Was  the  elevator  as  Installed  In  defendant's 
tullding  a  "trade  fixture,"  the  title  to  whidi 
was  or  could  be  retained,  as  against  Its  in- 
stallation and  Injury  by  Its  removal  frtnn 
defendant's  building?  Otherwise  stated  by 
counsel:  Was  the  elevator  permanently  in- 
stalled in  the  building  of  defendant  so  that 
It  cannot  be  removed  "without  material  in- 
Jury  to  the  premises,"  when  its  Installation 
was  without  notice  or  knowledge  by  the  de- 
fendant? That  is  to  Inquire,  as  Installed  on 
defendant's  real  estate  and  as  a  part  of  the 
building,  was  the  elevator  personal  property, 
the  title  to  which  could  be  retained  In  and 
removed  by  plaintiff  against  the  objection  of 
the  defendant? 

[t]  An  answer  to  these  Inquiries  renders 
unnecessary  a  detailed  discussion  of  the 
pleadings  or  rulings  thereon.  A];q;)eUant  rec- 
ognizes this  In  saying: 

"We  will  not  undertake  a  detailed  analysis  of 
'the  pleadings.    We  submit  that  a  mere  exam- 
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inatlon  of  the  pleas  will  reveal  their  vices. 
•  •  •  The  general  denial  of  the  pleas  at 
least  pot  the  burden  on  appellee,  and  we  submit 
that    •    •    •    she  did  not  carry  it" 

When  the  bill  of  exceptions  sets  out  sub- 
stantially all  the  evidence,  tf  it  is  shown  that 
on  the  Issues  made  by  the  complaint  and  the 
general  issue  pleaded  the  defendant  was  en- 
titled to  the  general  afiSrmatlve  charge  givoi 
at  his  request,  In  that  plaintiff  was  not  en- 
titled to  recover,  though  there  may  have  been 
error  in  rullng^s  on  demurrer  to  special  pleas, 
the  same  (being  without  prejudice)  will  not 
authorise  a  reversal.  Lawrenceburg  Roller, 
Mills  Co.  ▼.  Jones,  86  South.  719,  720;  1 
Mlchle's  Ency.  Dig.  Ala.  Rep.  p.  S59,  I  1028. 

The  qnesti<»i  of  trade  fixtures  was  recent- 
ly discussed  in  Walker  v.  Tlllis,  188  Ala.  313, 
■323-326,  66  South.  54,  57  (L.  R.  A.  1915A,  654), 
where  it  Is  said  on  authority  of  Rogers  v. 
l^rattviUe  Co.,  81  Ala.  483,  1  South.  643, 
that— 

"No  precise  rule  can  be  giyen  which  win  de- 
termine in  all  cases  whether  any  given  property 
is  a  chattel  or  a  fixture.  This  'varies  with  the 
different  relations  of  parties,  and  is  largely  de- 
pendent on  intention'  of  the  parties  as  'shown 
or  inferred.'  In  that  case  Stone,  C.  J.,  said 
thot  there  are  cases  which  bold  that,  when  a 
building  is  constructed  for  manufacturing  pur- 
poses, all  the  machinery  and  appliances  used  in 
connection  with  the  business,  whether  attached 
to  the  realty  or  not  l>ecome  a  part  of  it  and 
adds  that  our  own  court  lias  not  gone  to  this 
extreme  length,  as  with  us  mere  use,  in  con- 
nection with  the  business,  does  not  so  annex 
machinery  to  the  realty  as  to  constitute  it  a 
part  thereof.  Intention  is  more  or  less  a  factor 
in  such  instances.  It  often  depends  upon  the 
intention  of  the  party  making  the  annexation. 
The  precise  point  at  which  a  chattel  loses  its 
character  as  such  and  becomes  a  part  of  the 
realty  is  difficult  to  define  by  any  fixed  rule 
applicable  to  all  cases." 

In  Poole's  Case,  1  Salk.  368,  Holt,  C.  J., 
held  that  a  tenant,  who  was  by  trade  a  soap 
boiler,  and  bad,  for  the  convenience  of  his 
trade  put  up  vats,  copper  boilers,  tables,  par- 
titions, etc.,  and  paved  the  l>ack  yard,  had 
the  right  during  the  term  of  his  lease  to  re- 
move such  fixtures.  "But  after  the  term 
they  become  a  gift  In  law  to  him  in  reversion, 
and  are  not  removable ;  that  'there  was  a 
difference  between  what  the  soap  boiler  did 
to  carry  on  his  trade  and  what  he  did  to 
complete  the  house  as  hearths  and  chimney 
pieces,"  which  were  held  not  removable.  This 
is  one  of  the  first  cases  that  put  the  questlcm 
of  trade  fixtures  of  a  tenant  upon  a  clear  and 
satisfactory  basis  (4  Co.  Herlakenden's  Case, 
Owen  70,  71);  and  the  rule  was  stated  to  be 
"in  tavot  of  trade  and  to  encourage  indus- 
try," and  has  ever  since  been  regarded  as  the 
original  ground  for  the  exceptions  as  to  trade 
fixtures  made  by  tenants.  Bull,  N.  P.  34;  1 
Atk.  477 ;  3  Atk.  13,  16;  Co.  Litt  63a.  1  Roll 
Rep.  216;  Swlnb.  132,  845,  346;  Moor  177, 
178. 
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The  American  coorts  bave  added  to  this 
reason  "glTen  by  the  English  courts  one  upon 
which  thejr  say  the  exception  Is  In  part  found- 
ed— that  Is,  the  subserviency  of  public  pol- 
icy; that  the  Intention  of  the  tenant  making 
the  annexation  was  to  serve  the  convenience 
of  his  trade,  and  not  to  enhance  the  free- 
hold; that  it  was  the  reasonable  Intention  of 
the  tenant  to  place  such  trade  fixtures  upon 
the  land,  for  the  purpose  of  better  enjoying 
the  articles  annexed,  or  of  using  them  In  his 
trade  as  chattels,  and  to  remove  them  at  his 
pleasure."  Walker  t.  Tillls,  supra;  Tillman 
T.  De  Lacy,  80  Ala.  103,  106:  Humes  v.  Hlg- 
man,  145  Ala.  215,  40  South.  128;  Mlddleton 
T.  Alabama  Power  Co^  196  Ala.  1,  71  South. 
461;  Banvey  v.  Uaines*  181  Ala.  288,  |S1 
South.  883;  OrubbS  y.  Hawes,  17S  Ala.  383, 
56  South.  227;  MacArthur  Bros.  Ck>.  v.  Mld- 
dleton, 200  Ala.  147,  75  South.  805.  The  lat- 
ter case  contains  the  observation  that  the 
articles  dealt  with  in  Walker's  Case  were  of 
a  very  different  nature  and  character,  and 
were  designed  and  used  for  a  different  pui^ 
X)oee  than  the  buildings  In  question,  and  that 
parties  may  by  contract  make  them  a  part 
of  the  land.  Just  as  they  may  prevent  a  house 
or  permanent  fixture  becoming  a  part  of  the 
freehold. 

The  elevator  In  question  is  not  separate 
and  distinct  from  defendant's  building,  as  it 
replaced  her  old  elevator  therein;  nor  was 
there  anything  about  the  new  elevator  so 
installed  as  to  be  peculiar  to  the  trade  en- 
gaged in  by  the  Wragg  Company.  In  the 
following  cases  the  trade  fixture  rule  was 
dealt  with:  Reynolds  v.  ShiUer,  6  Cow.  (N. 
T.)  823,  distillery  fixtures;  Cooper  v.  John- 
son, 143  Mass.  108,  9  N.  E.  S3,  iron  tank  upon 
a  foundation  of  brickwork  and  cement  used 
in  the  business  of  rendering  grease;  Merritt 
y.  Judd,  14  CaL  60,  machinery  used  In  min- 
ing quartz;  Hey  v.  Bruner,  61  Pa.  87,  appli- 
ances necessary  to  the  manufacture  of  ho- 
siery ;  Eelsey  v.  Durkee,  83  Barb.  (N.  Y.)  410, 
premises-  used  as  soda,  saleratus,  and  drug 
factory  and  mill,  with  steam  engine  and  fur- 
nace therein;  Heffner  v.  Lewis,  73  Pa.  302, 
iron  rails  laid  in  a  track  by  a  tenant  In  a 
tunnel  in  a  coal  mine  in  the  conduct  of  min- 
ing, digging,  and  carrying  away  coal;  Shel- 
lar  V.  Shivers,  171  Pa.  569,  33  AU.  95,  casings 
in  an  oil  well,  derrick,  and  other  appliances 
used  in  drilling  and  operating  such  oil  well; 
Updegraff  v.  Lesem,  15  Colo.  App.  297,  62  Pac. 
842,  sbafthouse  and  machinery  erected  and 
used  In  the  business  of  working  a  mine; 
Hanks  v.  Boston  &  Albany  Rd.,  147  Mass. 
405,  18  N.  E.  218,  a  "planked"  way  on  the 
premises  used  as  a  box  factory,  planing  mill, 
and  lumber  yard;  Dostal  v.  McCadd<m,  85 
Iowa,  318,  a  vault  built  <m  its  own  foundation 
for  banking  purposes;  McCall  v.  Walter,  71 
Oa.  287,  held  a  mortgage  on  stock  of  goods  and 


fixtures  in  a  storehooae  extended  to  show 
cases,  safe,  platform  scales;  O'Brien  v.  Kus- 
terer,  87  Mich.  289,  cupboard,  bowling  alley 
ways  and  racks  attached  to  saloon ;  Lacey  v. 
Giboney,  86  Mo.  320,  88  Am.  Dec.  145,  steam 
engine  and  boiler  to  run  a  chair  factory  and 
a  com  mill;  Thwnpson  Ry.  Co.  ▼.  Toung, 
90  Md.  278,  44  AQ.  1024,  a]H>Ued  to  a  scenic 
railway  and  Its  foundations  on  brick  pier*. 
Such  was  the  character  of  the  trade  fixtures 
dealt  with  in  Walker'v.  Tillls,  supra. 

[61  The  Wragg  Company  agreed  with  its 
lessor  that  the  elevator  would  remain  as  a 
part  of  the  realty,  and  allowance  was  made 
the  tenant  by  the  landlord  for  the  installa- 
tion of  the  same.  However  this  may  be,  the 
nature  of  the  fixture,  its  annexation  to  the 
realty,  the  effect  of  its  removal  upmt  the 
freehold,  whether  it  was  added  as  a  substi- 
tute for  the  elevator  theretofore  belmiging 
to  the  landlord  or  as  compensation  tor  the 
use  of  the  premises — as  applied  to  this  ev- 
idence— would  forbid  its  removal  to  the  im- 
pairment of  the  premises  and  to  the  detri- 
ment of  the  owners  of  the  building  and  the 
land  on  which  it  was  erected.  After  all  that 
may  be  said,  the  elevator  was  of  general  use 
in  the  building  for  whatever  pmrposes  to 
whidi  the  building  might  be  put,  not  pecu- 
liar to  or  connected  with  the  business  con- 
ducted therein  by  the  Wragg  Company,  as 
tenant,  as  was  the  case  with  the  fixtures 
dealt  with  in  foregoing  cases.  It  was  per- 
manently installed  on  a  cement  or  concrete 
foundation,  and  the  several  floors  through 
which  it  passed  materially  modified.  It  could 
not  be  removed  without  serious  Injury  to  the 
freehold;  was  added  as  a  substitute  for  a 
smaller  one  owned  by  defendant,  and  which 
plaintiff  removed;  was  intended  and  received 
as  port  compensation  for  the  use  of  the  prem- 
ises and  the  elevator  removed,  and  no  at- 
tempt was  made  by  plaintiff  to  remove  the 
last  elevator  until  after  forfeiture  of  the 
lease  on  the  part  of  the  tenant,  Its  eviction 
and  bankruptcy.  Puffer  Mfg.  Co.  t.  Kelly, 
198  Ala.  131,  136  (1),  73  South.  403. 

Moreover,  the  mixed  question  of  law  and 
fact — whether  a  chattel  had  become  a  part 
of  the  realty — was  tried  by  the  court  without 
a  Jury  on  oral  testimony.  Hackett  v.  Cash. 
196  Ala.  403,  72  South.  52;  Andrews  v. 
Grey,  199  Ala.  162,  74  South.  62;  Bay  v. 
Watkins,  203  Ala.  683,  85  South.  25.  The 
Judgment  of  the  circuit  court  was  in  accord 
with  the  rules  of  law  obtaining  in  this  Juris- 
diction as  to  trade  fixtures  and  permanent 
fixtures  attached  to  the  freehold  (Ross  r. 
Perry,  105  Ala.  533,  16  South.  915),  and  Is 
afiirmed. 

Affirmed. 

ANDERSON,  a  J.,  and  McCUCLLAN  and 
SOMBRVIIiLB,  JJ.,  concur. 
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held  liable  unlegg  time  and  opportunity  were 
available  within  which  he  might  diacover  and 
gnard  against  the  danger. 


(Supreme  Court  of  Alabama.   Dec.  16,  1020. 
Rehearing  Denied  Jan.  SO,  1921.) 

1.  EleotrMty  «=>ie(7)— Failure  to  gnani  bieb> 
tonaian  wire  held  not  proximate  eauss  of 
death. 

Where  a  Bgh-tension  electric  wire  was 
maintained  by  an  independent  contractor  on 
the  premisea  of  a  manufacturing  company  to 
supply  power  to  it,  the  manufacturing  company 
ia  not  liable  for  the  death  of  boy  who  came  in 
contact  with  bare  wire  thrown  over  the  power 
wire  by  some  unknown  person,  on  the  theory 
that  it  negligently  failed  to  gnard  the  wire, 
since  such  failure  wag  not  die  proximate  cause 
of  death. 

2.  Negllgenoe  «aBl36(IS)— Status  of  ohild  aa 
trespaMer  or  Invitee  held  Jury  question. 

Where  premises  of  manufacturing  company 
were  unindosed,  and  evidence  showed  that 
stock  was  accustomed  to  graze  thereon,  and 
children  went  there  to  play  and  to  get  the 
stock,  it  was  a  question  for  the  Jury  whether  a 
child,  who  went  onto  the  premises  to  get  a 
cow,  was  a  trespaaser,  an  invitee,  or  a  licensee. 

3.  Negllgenee  «s>33(l)— Care  a>  to  trespasser 
defined. 

To  a  trespasser  the  proprietor  of  premises 
owes  only  the  duty  not  to  injure  willfully  or 
wantonly,  or  to  warn  trespasser  of  danger 
known  by  proprietor  to  exist  on  the  premises 
after  he  has  knowledge  of  treapaaser's  pres- 
ence. 

4.  Negllgenoe  «=3l36(l5)— Status  of  parson 
as  trespasser  or  Invitee  a  Jury  question. 

A  mere  passive  acquiescence  in  long-con- 
tinued use  of  premises  by  others  does  not 
necessarily,  aa  a  matter  of  law,  determine 
whether  the  enterer  is  a  trespaaser,  invitee, 
or  licensee,  but  that  question  in  ordinary  eases 
is  within  the  province  of  jury. 

9.  Negllgenoe  «=>33(3)— Child  may  be  tras- 
paasar. 

A  child  may  be  trespasser  at  least  to  the 
extent  of  determining  whether  the  proprietor 
was  under  any  duty  to  gnard  against  his  injury. 

6.  Master  and  servant  «=3322  —  Owner  must 
gnard  against  dangerous  agencies. 

The  fact  that  an  Inherently  dangerous 
agency  or  instrumentality  was  installed  on  the 
proprietor's  private  premises  by  an  independent 
contractor  does  not  relieve  proprietor  from 
dnty  to  exercise  reasonable  care,  including  In- 
apection,  for  the  safety  of  third  persons,  es- 
pedally  children,  who  go  upon  the  premises 
tbna  made  dangerous  by  invitation  or  license 
of  the  proprietor. 

7.  Negligence  «=>I2I  (2)— Injary  by  dangerous 
agencies  does  net  establish  negligence. 

The  mere  fact  that  a  child  was  killed  by 
coming  in  contact  with  a  dangerous  agency  on 
the  premises  of  another  does  not  establish 
liability  of  proprietor,  since   he  is  not  to  be 


8.  Electriolty  «=>I9(3)— PlalntllT  mutt  prove 
defendant's  negligence. 

In  action  against  manufacturing  company 
for  electrocution  of  plaintiff's  child  on  its  prem- 
ises, the  burden  is  on  the  plaintlfC  to  prove 
that  the  dangerous  condition  which  resulted  in 
child's  death,  and  which  was  caused  by  some 
unknown  person,  had  existed  long  enough  for 
proprietor  to  have  notice  of  it. 

9.  Negllgenoe  «s»l34(IO)-JHry  cannot  guess 
oanse  of  Injury. 

Where  the  testimony  leaves  the  material 
matter  leading  to  liability  uncertain  as  to  caus- 
es for  which  defendant  might  be  responsible 
and  causes  for  which  he  is  not  reaponsiUe,  the 
jury  cannot  be  allowed  to  question  that  negli- 
gence was  real  cause  of  injury. 

10.  EleotricHy  «=>  1 9  (5)— Evidence  held  Insuf- 
flolent  to  warrant  Inference  of  negligence  by 
defendant. 

In  an  action  for  the  death  of  boy,  who 
came  In  contact  with  a  bare  wire  whidi  had 
been  thrown  by  some  unknown  person  over  a 
high-tension  wire,  evidence  that  there  were 
dead  frogs  and  chickens  at  that  point,  which 
bad  already  begun  to  decay,  held  insufficient 
to  show  that  the  condition  had  existed  long 
enough  for  the  proprietor  of  premises  to  have 
learned  of  it  in  the  exercise  of  ordinair  care. 

Appeal  from  Circnlt  Ooort,  Montgomery 
County;   WlUlam  h.  Martin,  Judge. 

Action  by  Cbloe  Oolson  against  the  W.  F. 
Covington  Manufacturing  Company  and  an- 
other for  damages  for  death  of  plaintiff's 
minor  cbUd.  Judgment  for  the  named  defend- 
ant, after  the  action  was  dismissed  as 
against  the  other  defendant,  and  plaintiff 
appeals.    Affirmed. 

Count  H,  as  referred  to  in  the  opinion,  is  as 
follows: 

The  plaintiff,  who  is  the  mother  of  Prince  E. 
Pickett,  deceased,  a  minor  of  the  age  of  five 
years,  the  father  of  said  Pickett  being  dead, 
.olaims  of  the  defendant  $10,000  aa  damages, 
for  this :  That  on,  to  wit,  the  18th  day  of  May, 
1919,  the  defendant  was  the  occupier  of  cer- 
tain premises,  on  which  was  located  his  plant, 
in  Montgomery  county,  Alabama,  and  was  then 
and  there  engaged  in  a  manufacturing  business 
using  electric  power;  that  there  was  located 
on  defendant's  said  premises,  in  the  supplying 
of  said  power,  a  certain  electrical  apparatns, 
through  which  apparatus  there  was  conducted 
an  electric  current  dangerous  to  human  beings 
coming  into  contact  therewith. 

Plaintiff  avers  that  said  apparatus  was  on 
the  date  aforesaid  a  dangerous  instrumentality, 
in  this:  That  it  carried  a  deadly  current  of 
sufficient  power  to  kill  a  person  coming  into 
contact  with  it;  that  attached  to  apparatus, 
and  extending  from  apparatns  to  or  near  the 
ground,  there  was  an  uninsulated  wire,  which 
has  remained  there  for  a  long  period  of  time 
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to  wit,  three  daya;  that  by  said  wire  the  said 
deadly  current  was  carried  to  a  point  where 
passers-by  were  likely  to  come  into  contact  with 
it;  that  children  were  accustomed  to  go  upon 
said  premises  of  defendant,  which  defendant 
knew,  or  was  in  possession  of  facts  which 
would  have  led  .a  reasonable  man  to  believe. 

PlaintifF  avers  that,  at  the  time  aforesaid,  said 
Prince  B.  Pickett,  who  along  with  other  chil- 
dren waa  so  accustomed  to  go  upon  said  prem- 
ises of  defendant,  went  upon  said  premises, 
came  into  contact  with  said  deadly  current  car- 
ried by  said  uninsulated  wire,  and  as  a  proxi- 
mate consequence  thereof  was  killed. 

The  plaintiff  avers  that  the  defendant  negli- 
gently suffered  or  permitted  said  uninsulated 
wire  to  remiUn  in  the  position  above  described, 
and  that  as  a  proximate  consequence  of  said 
negligence  her  said  son  was  killed. 

Tilley  &  Elmore,  of  Montgomery,  for  ap- 
pellant. 

Weil,  Stakely  ft  Vardaman,  of  Montgom- 
ery, for  appellee. 

McGLELLAN,  J.  The  five  year  old  son  of 
the  appellant  (plainUft)  was  killed  by  Aec- 
tridty.  This  action  for  hia  death  was 
brongbt  against  the  appellee  and  the  Mont- 
gomery Light  ft  Traction  Company's  receiver. 
The  Light  Company  settled,  and  as  to  it  the 
suit  was  dismissed.  The  court  gave  the  gen- 
eral affirmative  charge  for  the  remaining  de- 
fendant, appellee.  The  one  question  present- 
ed for  review  Is  the  propriety  of  this  action 
of  the  court,  which,  of  course,  depends  upon 
the  inquiries  of  law  and  fact  raised  by  the 
issues  resulting  from  traversed  allegations  of 
the  complaint.  The  demurrer  to  the  first 
count  of  the  complaint  being,  confessedly, 
well  taken,  the  complaint  finally  consisted  of 
counts  A  to  H,  incluslTe.  All  of  these  counts, 
except  that  lettered  H,  declared  upon  the  de- 
fendant's breach  of  duty  In  negligently  fall- 
ing to  so  guard  a  certain  electrical  apparatus 
carrying  a  dangerous  current  of  electricity  as 
to  prevent  or  avoid  injury  to  children,  who 
were  accustomed  to  come  on  the  premises,  of 
which  practice  appellee  had  notice  or  knowl- 
«dge.  Count  H,  to  which  demurrer  was  over- 
ruled, will  be  reproduced  in  the  report  of  the 
appeal. 

The  defendant  was  a  customer  of  the  Light 
Company.  The  Light  Company  agreed  to 
furnish  the  defendant  with  electric  power  to 
drive  Its  manufacturing  plant  According  to 
this  contract,  the  Light  Company  was  to  de- 
liver the  current  at  defendant's  plant  and 
to  furnish  and  maintain  all  apparatus  and 
appliances  for  the  purpose.  A  transformer 
was  installed  by  the  Light  Company  to  step 
down  the  current  for  the  defendant's  use. 
The  Light  Company  was  an  independent  con- 
tractor in  both  the  furnishing  of  electric  pow- 
er and  In  the  installation  of  the  apparatus. 
This  transformer  was  surrounded,  insuffi- 
ciently, phases  of  the  evidence  tended  to  show, 
by  a  latticed  inclosure.    In  some  way,  not  ac- 


counted tor  In  the  evidence,  two  strands  of 
"hay  wire"  were  "hooked"  over  the  Light 
Company's  high-tension  wires  entering  the 
transformer;  and  this  foreign  wire  was 
passed  through  the  lattice  of  the  Inclosure  a 
foot  or  two  outside  of  the  inclosure,  where  it 
came  In  contact  with  other  hay  wire  lying 
on  the  ground.  The  booking  of  this  foreign 
wire  over  the  insulated  high-tension  wire  im- 
mediately burned  away  the  insulation  at  the 
point  of  contact  and  charged  the  hay  wire 
with  the  current  carried  by  the  high-tension 
wires.  The  current  passing  over  the  bigh- 
tenslon  wires  into  the  transformer  was  of  a 
voltage  above  2,000,  a  deadly  current,  against 
which,  one  witness  testified,  only  special  pre- 
caution, not  afforded  by  insulation  alone, 
would  protect  from  death  a  person  toucbiug 
it  There  was  evidence  authorizing  the  Jury 
to  find  to  the  effects:  That  this  apparatus. 
Including  the  hlgh-tenslou  wires,  was  a  dan- 
gerous instrumentality;  that  children,  ei- 
ther in  play  or  for  other  purposes,  customa- 
rily went  on  that  part  of  defendant's  uniu- 
closed  premises  (on  that  side  of  defendant's 
building)  on  which  the  apparatus  was  set  np 
by  the  Light  Company  under  Its  contract 
with  defendant ;  that  defendant  either  knew 
the  fact  of  the  customary  presence  of  chil- 
dren on  the  premises,  or  that  the  use  was  so 
general  and  long  Indulged  that  knowledge  or 
notice  thereof  on  the  part  of  the  defendant 
might  be  Inferred  by  the  Jury,  notwithstand- 
ing the  denial  shown  by  the  evidence  for  de- 
fendant 

[1]  The  plaintiff  sent  her  child,  on  Sunday* 
the  day  he  was  killed,  to  look  for  her  cow. 
The  child  went  on  the  premises  of  the  de- 
fendant, and,  at  a  point  a  foot  or  two  out- 
side of  the  insufficiently  (to  state  that  feature 
of  the  controverted  Issue  with  favor  to  ap- 
pellant) latticed  inclosure  around  the  trans- 
former, came  Into  contact  with  the  current 
passing  through  the  thus  charged  fordgn- 
wlre,  the  deadly  current  being  alone  commu- 
nicated to  the  child  either  through  its  knee  or 
its  feet.  There  Is  no  evidence  whatever  that 
the  child  touched  the  transformer  or  the  high- 
tension  wires  with  its  hands,  or  that  the 
child  hooked  the  hay  wire  over  the  high- 
tension  wires,  or  that  it  was  attracted  to  the^ 
place  by  the  apparatus.  Referring  to  the  par- 
ticular negligence  charged  in  counts  A  to 
O,  indnsive  (L  c  negligent  failure  to  guard 
or  inclose  the  transformer,  a  dangerous  ap- 
paratus under  the  special  drcnmstances 
averred  and  shown  by  phases  of  the  evi- 
dence), error  in  giving  the  general  charge  for 
the  defendant  caimot  be  predicated  of  tbe- 
Idea  that  the  proximate  cause  of  this  child's 
death  was  the  negligence  alleged  in  counts 
A  to  G,  Inclusive.  The  Independent  respon- 
sible agency  afforded  by  the  hooking  of  the 
foreign  wire  over  the  high-tension  wire  was- 
the  efficient,  intervening  legal  cause  that 
electrocuted  the  child.    L.  ft  N.  ▼.  Qui(^  US- 
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Ala.  663,  661.  28  Soutli.  14 ;   A.  6.  S.  T.  Vail, 
1S5  AlA.  382,  387.  388,  46  Sooth.  587. 

Count  E  (reproduced  In  the  report  of  the 
appeal)  proceeds,  under  construction,  optm  a 
different  theory.  We  r^eat  that  no  question 
of  the  sufficiency  of  this  count,  as  upon  de- 
murrer. Is  presented.  The  negligence  al- 
leged in  count  H  is  not  that  of  the  failure  to 
Inclose  or  guard  the  transformer.  Its  aver- 
ments (perhaps  too  indefinite,  equivocal,  or 
inferential  in  reelect  of  the  allegation  of 
facts  giving  rise  to  obligation  and  to  duty,  if 
assailed  by  'appropriate  demurrer)  refer  the 
dereliction  alleged  to  spedal  circumstances, 
viz.:  (a)  The  presence  on  defendant's  prem- 
ises of  an  instrumentality  into  or  through 
whidi  passed  a  current  of  electricity  of  a 
dangerous  character;  (b)  the  customary 
presence  of  children  on  these  premises,  a  fact 
known  to  defendant  or  who  was  in  posses- 
sion of  information  reasonably  calculated  to 
inform  defendant  of  such  customary  use  of 
the  premises;  (c)  and  permitting  the  unin- 
sulated foreign  wire  to  remain  (for,  to  vrit. 
three  days)  in  such  posltitm  as  to  conduct  a 
deadly  electrical  current  to  a  place  where 
contact  therewith  by  persona  on  the  premises 
was  likely  to  occur,  to  which  probable  hap- 
pening the  death  of  this  child  was  traceable. 
There  is  no  evidence  whatever  invoking  the 
doctrine  of  an  "attractive  nulsanca"  There 
Is  no  evidence  or  inference  therefrom  that 
this  child  was  "attracted"  to  the  premises  by 
the  apparatus  in  question.  Under  the  evi- 
dence, the  presence  of  this  child  upon  these 
premises,  on  Sunday  when  the  plant  was  not 
operating,  most  be  attributed  alone  to  the :  Case,  supra.    An  element  of  this  duty  is  the 


218.  219,  47  South.  186,  130  Am.  St  Eep.  76. 
In  this  jurisdiction  a  child  may  be  a  trespass- 
er, at  least  to  the  extent  of  controlling  the 
determination  of  the  existence  vel  non  of 
duty  on  the  part  of  a  proprietor.  Jefferson 
V.  B.  R.  &  B.  Co.,  116  Ala.  294,  300,  22  South. 
546,  38  L.  R.  A.  458,  67  Am.  St.  Rep.  116.  If 
the  child  was  a  trespasser  on  this  occasion, 
there  could  have  been  no  liability ;  the  pres- 
ence of  the  child  on  the  pren^ises  not  being 
actually  known  to  the  defendant,  or  to  any 
one  authorized  to  Impose  upon  the  defendant 
the  consequences  of  such  knowledge. 

[6]  The  fact  that  an  inherently  dangerous 
agency  or  instrumentality  is  installed  on  a 
proprietor's  private  premises  by  an  independ- 
mt  contractor  does  not  absolve  the  propri- 
etor from  the  duty  to  exercise  reasonable 
care  and  diligence  to  conserve  the  safety  of 
third  persons,  especially  children,  who  go 
upon  the  premises,  thus  made  perilous,  by 
the  invitation  or  license  of  the  proprietor. 
Thompson  v.  Alex.  City  Cot  Mills  Co.,  190 
Ala.  184, 191,  67  South.  407,  Ann.  Cas.  1917A, 
721.  Though  the  proprietor  Is  not  respon- 
sible for  the  negligent  acts  or  omissions  of 
his  Independent  contractor,  the  inherently 
dangerous  character  of  the  Instrumentality 
installed  by  the  independent  contractor  on 
private  premises  creates  the  proprietoifs 
duty  to  take  reasonable  care  that  I\ls  in- 
vitees or  licensees  will  not  suffer  injury  from 
such  agency,  and  this  duty  Is  emphasized 
where  notice  or  knowledge  of  the  customary 
presence  of  children  about  such  danger  is 
by    the    proprietor.      Thompson's 


mission  on  which  the  plaintiff  sent  the  child, 
▼Iz.  to  find  the  plantlffs  cow — there  being 
phases  of  the  evidence  tending  to  show  that 
cows  and  horses  "browsed  around  the  plant" 
(premises  about  which,  up  to  the  transform- 
er, there  was  no  inclosure) ;  that  for  "three 
years"  children  had  been  seen  "on  the  vacant 
lot  going  for  cobs,  meal,  cows  and  playing." 
[2-S]  Under  the  facts  and  circumstances 
shown  by  the  evidence,  whether  this  child 
was  a  trespasser,  or  an  invitee,  or  a  licensee 
was  an  Inquiry  the  Jury  alone  conld  properly 
aolve;  an  inquiry  upon  which  depended  the 
presence  or  absence  of  a  doty,  and  its  meas- 
ure and  quality,  from  this  defendant  to  this 
child.  To  a  trespasser  a  proprietor  of  prem- 
ises only  owes  the  doty  not  to  vriUfully  or 
want<mly  injure  hlmr.  or  to  exerdse  rea- 
sonable diligence  to  warn  him  of  dangers 
known  by  the  proprietor  to  exist  on  his  prem- 
ises after  he  has  knowledge  of  the  presence 
of  the  trespasser  on  the  premises.  A  mere 
passive  acquiescence  in  a  certain,  though 
long-continued,  use  of  premises  by  others, 
will  not  necessarily,  as  a  matter  of  law,  char- 
acterize the  enterer  a  trespasser,  an  invitee, 
or  a  licensee ;  the  solution  of  such  inquiries,  in 
ordinary  cases,  being  wltbln  the  province  of 
the  Jury.    A.  O.  &  v.  Godfrey,  166  Ala.  202, 


exaction  that  a  proprietor  shall  exercise  rea- 
sonable care  and  diligence  to  inspect  his 
premises,  with  a  view  to  becoming  sufficient- 
ly advised  to  meet  this  duty's  demand  to- 
ward those  who  it  is  reasonable  .to  expect 
will  enter  the  premises. 

[7]  But  in  the  present  Instance  the  evi- 
dence shows  indisputably  that  the  proximate 
cause  of  this  child's  death  was  not  the  in- 
strumentality, the  transformer,  however  dan- 
gerous it  was.  That  cause  was  afforded  by 
the  Intervention  of  the  Independent,  respon- 
sible agency  that  placed  the  foreign  wire 
on  the  high-tension  wire,  and  trailed  its 
current-transmitting  line  to  a  ix>int  outside 
the  latticed  inclosure  of  the  transformer. 
Hence  the  only  possible  lead  to  this  propri- 
etor's liability  that  the  law  could  recognize 
must  be  found  in  the  negligent  breach  of 
duty  on  the  part  of  this  proprietor  to  dis- 
cover, and  to  guard,  or  to  remove,  the  condi- 
tion thus  created  by  the  presence  of  the  for- 
eign wire.  Now  this  duty  on  the  part  of  a 
proprietor  may  exist  and  still  the  propri- 
etor not  be  held  responsible  for  injurious 
consequences,  unless  time  and  opportunity 
were  available  within  which  the  proprietor 
might  discharge  his  duty  to  discover  and  to 
guard  or  remove  the  condition  creating  the 
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hazard  to  Invitees.  The  mere  tact  of  Injury 
on  the  private  premises  of  another  will  not 
alone  Impute  negligence  to  the  proprietor. 
20  R.  C.  L.  IS  Bl  and  52. 

[t]  The  burden  of  proof  was,  of  course,  on 
the  plaintiff  to  make  out  a  prima  fade  case 
of  negligence  under  her  count  H.  There  was 
no  evidence  that  this  defendant,  or  any  one 
else  for  whose  acts  or  omissions  he  was  ac- 
countable, placed  this  foreign  wire  In  con- 
tact with  the  high-tension  wires,  or  that  they 
knew  or  had  any  notice  of  Its  presence. 
When  It  was  placed  there  was  left  entirely 
unindicated  In  the  evidence — whether  an 
hour,  a  week,  or  any  other  period  before  the 
tragedy  occurred — unless  the  evidence  to  be 
quoted  furnished  some  measure  of  proof  of 
the  period  during  which  this  condition  ex- 
isted. 

The  witness  Scott  testifled: 

"Two  dead  frogs  there,  near  the  boy's  body, 
had  been  dead  long  enoagh,  it  seems,  for  flies 
to  be  after  them.  A  chicken  lying  there,  with 
its  leg  bnmed  or  cut  off,  bad  been  dead  long 
enough  to  have  maggots  in  it.  There-  was  a 
large  wad  of  hay  wire  there,  wadded  and  tan- 
ked together.  When  the  witness  arrived,  the 
wire  had  been  taken  off  the  boy." 

The  witness  Davis  testifled: 

"A  dead  chicken  there,  full  of  maggots  and 
almost  rotten,  bad  one  of  its  legs  burned  off, 
and  two  frogs  were  bnmed  so  badly  that  one 
could  hardly  tell  what  they  were.  •  •  • 
When  the  witness  arrived,  *  *  *  a  soldier 
bad  taken  the  wire  from  the  boy  with  a  broom." 

The  witness  Underwood  testified: 

"When  witness  arrived,  the  boy  was  strug- 
gling on  the  ground.  Witness  shoved  the  wire 
from  under  him  with  a  stick.  •  •  *  Witness 
saw  some  dead  frogs  and  a  chicken  lying  near 
the  boy's  body." 

These  quotations  constitute  all  the  evi- 
dence that  could,  by  any  possible  construc- 
tion, bear  upon  the  duration  of  the  period 
the  condition  In  question  existed  before  the 
death  of  the  plaintiffs  child. 

[9]  In  American  Cast  Iron  Pipe  Co.  v. 
Landrum,  1^  Ala.  132,  135-136,  62  Soutb. 
767,  and  Carlisle  v.  Central  of  Georgia  Hall- 
way Co.,  183  Ala.  195,  198,  62  South.  759,  it 
was  held  that  where  the  testimony  leaves  a 
material  matter  leading  to  llabUity  so  uncer- 
tain as  between  causes  for  which  the  defend- 
ant ndgbt  be  responsible  and  causes  for  which 
the  defendant  could  not  be  held  account- 
able— 

"it  is  not  for  the  jury  to  guess  •  *  •  that 
the  negligence  of  the  defendant  was  the  real 
cause  when  there  is  no  sufficient  foundation  in 
the  testimony  for  that  conclusion." 

[11]  The  doctrine  of  these  cases  is  due  ap- 
plication to  the  very  material  matter  we 
have  Indicated.    Whether  the  dangerous  con- 


dition in  question,  vis.  the  presence  of  the 
foreign  wire,  as  stated,  existed  sufficiently 
long  to  have  enabled  the  defendant,  with 
reasonable  diligence,  to  have  discovered  it, 
and  removed  or  guarded  It,  is  left  in  too 
much  uncertainty  to  warrant  any  possible 
conclusion  upon  which  to  rest  the  liability 
of  this  defendant.  The  quoted  evidence  does 
not  show,  with  any  degree  of  uncertainty, 
that  the  animal  life  decomposing  about 
where  the  boy  was  killed  was  rendered  so 
by  contact  with  this  foreign  wire.  That 
may  have  been  the  cause  of  the  death  of  the 
ctiicken  and  the  frogs,  but  this  mere  possi- 
bility was  not  sufficient  to  show  a  discharge 
by  the  plalntift'of  the  burden  of  proof  rest- 
ing upon  her.  Furthermore,  the  evidence  did 
not  enlighten  the  court  or  the  Jury  as  to  the 
period  of  time  requisite  in  this  climate,  in 
the  month  of  May,  to  set  up  the  decomposi- 
tion of  this  animal  life  that  the  evidence  dis- 
closes. Having  failed  to  efficiently  discharge 
the  burden  of  proof  with  respect  to  this 
material  matter,  it  cannot  be  affirmed  here 
that  the  trial  court  was  In  error  in  giving 
the  general  affirmative  charge  at  the  request 
of  the  defendant. 
Affirmed. 

ANDERSON,   O.   J.,    and    SOMERVII^LE 
and  THOMAS,  JJ.,  ooncor. 


(»S  Ala.  352) 

ALLEN  V.  ALQER-SULLIVAN  LUMBER  CO. 
(3  DIv.  453.) 

iSnpreme  Court  of  Alabama.     Jan.  20,.  1921. 
Rehearing  Denied  Feb.  12,  1921.) 

1.  Master  and  servant  «=3228(2)—  Contribu- 
tory negligence  Inapplicable  to  parent's  oonnt 
for  wrongful  employment  of  minor. 

In  a  suit  by  a  father  for  death  of  a  minor 
son  employed  by  defendant,  a  plea  of  contribu- 
tory negligence  is  properly  allowed  as  answer 
to  counts  nnder  the  Homicide  Act,  but  the  plea 
is  not  a  proper  answer  to  a  count  resting  upon 
employment  of  the  son  in  dangerous  work 
without  plaintiff's  consent. 

2.  Appeal  and  siTor  «=s>l078(l)— Asslgsmests 
of  error  not  Insisted  upon  In  briefs  not  dis* 
Gassed. 

It  is  not  necessary  tliat  the  apellate  court 
discuss  assignments  of  error  not  insisted  upon 
in  brief  or  argument  of  counseL 

3.  Parent  and  child  ^37(14)— Instruction  as 
to  knowledge  oonstltutlng  assent  to  employ* 
ment  of  minor  ohild  held  proper. 

In  an  action  by  a  father  for  injuries  to  iiis 
minor  son,  under  and  by  reason  of  employment 
by  defendant  of  the  son  in  dangerous  work 
without  plaintiff's  consent,  an  oral  charge  that, 
if  it  was  brought  home  to  plaintiff's  knowledge 
that  his  son  was  working  for  defendant,  and  he 
did  nothing,  he  thereby  assented  to  the  em- 
ployment, hetd  proper. 
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4.  Parent  and  ohIM  9=37(3)— Minor  son  must 
be  in  diseharoe  of  duties  when  killed  to  war- 
raat  recovery  by  father  on  gronnd  that  am- 
ployment  was  withont  his  consent. 

In  a  Boit  by  father  for  death  of  minor  son 
by  reason  of  employment  by  defendant  of  the 
eon  to  engage  in  dangerous  work  without  plain- 
tiff's consent,  plaintiff  could  not  recover  simply 
because  defendant  employed  the  son  without 
his  consent,  but  the  son  mast  be  injured  while 
in  the  discharge  of  the  duties  at  which  he  was 
employed  or  placed  by  the  defendant. 

5.  Paroat  and  child  «=>7( I)— Injury  to  plain- 
tiff's son  held  not  to  grow  oitt  of  omploy* 
■ent. 

In  an  action  by  father  \o  recover  for  death 
of  minor  son  alleged  to  have  been  employed  by 
defendant  to  engage  in  dangerous  work  without 
plaintiff's  consent,  death  of  boy  when  he  left 
his  place  of  business  as  wood  chucker  and 
went  300  or  400  yards,  where'  men  were  cut- 
ting trees  down,  and  wanted  to  shoot  craps  with 
them,  held  not  to  grow  ont  of  Us  employment 

6.  Trial  «=>267( I)— Adding  to  requested  In- 
struction held  not  roverslble  error. 

Under  Acts  1915,  p.  816,  requiring  requests 
to  charge  to  be  given  in  terms  requested,  the 
giving  of  a  requested  instruction  that  it  is  un- 
lawful to  employ  a  minor  in  dangerous  work 
without  the  consent  of  the  parents,  and  then 
givinjg  in  addition  definition  of  consent,  hsld 
not  reversible  error,  when  the  entire  charge, 
both  oral  and  written,  asserts  the  law  gov- 
rming  the  facts  in  evidence. 

Appeal  from  Circuit  Court,  Gwieculi  Coun- 
ty; Jolin  D.  Letgb,  Judge. 

Actlm  by  Hays  Allen  against  the  Algei> 
Sullivan  Lumber  Company  for  damages  for 
tbe  death  of  plaintiff's  minor  son  Rupert 
Allen.  Judgment  for  defendant,  and  plain- 
tiff aiqieala.    Affirmed. 

Count  1,  as  amended,  after  stating  that 
the  defendant  waa  engaged  In  the  timber 
and  logging  business  In  Conecuh  county, 
Ala.,  and  that  plaintiff's  minor  aaa  was  in 
the  employment  or  service  of  the  defendant 
without  the  consent  of  plaintiff,  and  that 
while  In  such  employment  a  log  or  tree  was 
negligently  cut  down  in  such  manner  as  to 
fall  or  be  thrown  across  a  log  or  piece  of 
timber  on  which  plalntUTs  son  was  at  the 
time  sitting,  causing  said  piece  of  timber  to 
throw  his  nld  son  violently  to  the  ground, 
causing  his  death,  it  Is  alleged  that  the  said 
nrinor  son's  death — ^Injury  and  death — was 
the  proximate  consequence  of  and  caused  by 
the  negligence  of  such  i>ers<Hi8,  whose  name» 
are  unknown  to  plaintiff,  and  who  were  in 
the  service  or  employment  of  defendant. 

Amended  count  S  is  practically  the  same 
as  count  1,  with  the  addltlcHial  allegation 
that  defendant's  servants  or  agents,  while 
acting  within  the  line  and  scope  of  their  em- 
ployment, negligently  cut  down  a  log  or  tree, 
etc. 


Amended  count  2  alleges  that  the  defend- 
ants were  engaged  in  the  timber  and  logging 
business  in  Conecuh  county,  and  in  and 
about  the  conduct  of  such  business  were  cut- 
ting and  felling  trees,  dragging  and  pulling 
them  about  with  great  force  with  a  steam 
skldder,  and  In  and  about  the  management 
thereof  defendant  wrongfully,  without  the 
consent  of  the  plaintiff,  caused  plaintiff's  mi- 
nor son  to  work  in  and  about  the  manage- 
ment and  operation  of  said  timber  and  log- 
ging business,  which  said  place  or  work  was 
highly  dangerous  to  a  person  of  his  youth 
and  Inexperience,  and  as  a  proximate  conse- 
quence of  said  wrong  plaintiff's  son  was  kill- 
ed, etc. 

Plea  2  alleges  that  defendant  employed 
Rupert  Allen  to  chop  wood  for  its  skldder  at 
the  time  of  his  alleged  death,  and  defendant 
avers  that  the  said  Rupert  Allen  negligently 
left  his  place  of  employment,  which  said 
place  of  employment  was  tkack  of  the  skld- 
der, and  went  a  distance  of  1,000  feet,  to 
where  defendant  had  employees  working 
cutting  logs,  and  plalntifTs  minor  bod  negli- 
gently stood  or  sat  upon  a  log  in  sudi  close 
proximity  to  a  tree  which  was  being  sawed 
down  that  the  said  tree  fell  across  the  said 
log  and  caused  the  log  to  throw  plalntifTs 
minor  son  so  that  he  was  thereby  killed,  and 
plaintiff  avers  that  the  negligence  of  plain- 
tiff's minor  son  properly  contributed  to  his 
own  death,  and  that  the  said  minor  son  of 
the  plaintiff  was  employed  -  by  and  with 
plaintiff's  consent. 

Hybart  &  Hare,  of  Monroeville,  for  appel- 
lant. 

Hamilton  &  Page,  of  Evergreen,  for  ap- 
pellee. 

THOMAS,  J.  The  suit  was  by  father  tor 
death  of  mhior  son.  Counts  1,  as  amended, 
and  S  were  under  the  Homicide  Act  (Code,  | 
2485).  Count  2,  as  amended,  was  rested  up- 
on employment  by  defendant  of  plaintiff's 
minor  son  to  engage  in  dangerous  woif:, 
without  plaintiff's  consent,  and  his  injury 
and  death  as  a  proximate  consequence  there- 
of. 

[1]  Plea  2  of  contributory  negligence  was 
properly  allowed  as  answer  to  counts  1,  as 
amended,  and  3,  and  not  to  count  2.  Allen 
V.  Alger-Sullivan  Lbr.  Co.,  85  South.  278. 

[2]  It  Is  unnecessary  to  discuss  assign- 
ments of  error  not  Insisted  upon  in  brief  or 
argumoit  of  counseL  Georgia  Cotton  Co.  ▼. 
Lee,  196  Ala.  599,  72  South.  158;  Lindsay  v. 
Steenson,  201  Ala.  589,  79  South.  11;  Bow- 
doln  T.  Ala.  Chem.  Co.,  201  Ala.  682,  79 
South.  4;  Adams  Hdw.  Ca  ▼.  Wlmbish,  201 
Ala.  647,  78  South.  001;  Ala.  Power  Oo.  ▼. 
Hamilton,  201  Ala.  62,  60,  77  Soutb.  360. 

[3]  The  first  insistence  in  argument  for 
error  Is  that  the  court  invaded  the  provinc* 
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of  the  Jury  In  statins  !n  the  oral  duirge 
tbat: 

"I  charged  them  that  if  it  wai  brought  home 
to  his  knowledge  [Hn^s  Allen]  tiiat  thia  man 
[the  minor  son]  was  working  for  the  Alger- 
Sullivan  Lttmber  Company,  was  brought  home 
to  his  [the  father's]  knowledge,  and  he  did 
nothing,  that  wonld  be  an  assent." 

Plain  tiff's  counsel  said:  "Thafs  what  we 
except  to."    The  court  had  charged  that — 

"Count  2  of  the  complaint  is  based  on  the 
fact  that  the  Alger- Sullivan  Lamber  Company 
employed  the  minor  son  of  Hayes  Allen  without 
first  getting  his  consent  and  without  his  knowl- 
edge;" that  "one  of  the  mooted  questions  in 
the  case  [was]  whether  or  not  Hayes  Allen 
knew  that  his  son  was  employed  by  this  com- 
pany, and  •  •  •  whether  or  not  he  assent- 
ed, consented,  or  had  knowledge  that  his  son 
was  working  for  the  Alger-Sullivan  Lumber 
Company.  Now  this  consent  or  knowledge  may 
be  direct  or  implied,  but  jnst  so  it  brought 
home  knowledge  to  Hayes  Allen  that  his  son 
was  working  for  the  Alger-Sullivan  Lumber 
Company,  and  he  made  no  effort  to  prevent 
that,  then  that  is  an  assent  to  the  fact  tbat  his 
knowledge,  to  bring  home  to  his  knowledge  the 
fact  that  he  was  working  for  the  company. 
*  *  *  If  you  are  reasonably  convinced  that 
Hayes  Allen  gave  his  consent  or  assent,  either 
directly  or  implied,  that  his  son  worked  there, 
and  that  this  place  was  a  place  of  safety  and 
not  a  dangerous  place,  then  in  that  event  the 
plaintiff  could  not  recover  under  count  2,  but, 
on  the  other  hand,  yon  find  that  Hayes  Allen 
never  gave  his  consent,  but  that  they,  the  AI- 
ger-SuUivan  Lumber  Company,  employed  him 
without  the  consent  of  Hayes  Allen,  either  di- 
rectly or  implied,  •  •  •  then"  the  jury 
wonld  "find  whether  they  placed  him  in  a  dan- 
gerous and  hazardous  position.  If  yon  find  that 
they  did,  and  that  he  didn't  give  his  consent, 
then  your  verdict,  should  be  for  the  plaintiff 
[giving  the  form  of  the  verdict]." 

Continuing: 

"•  •  •  If  yon  find  upon  the  other  hand 
that  his  father  knew  of  his  employment  at  this 
place,  either  directly  or  implied,  and  assented 
to  it,  then  the  form  of  your  verdict  would  be, 
•We,  the  jury,  find  for  the  defendant' " 

l^ereuixm  plaintiff's  counsel  said: 

"We  reserve  an  exception  to  this  part  of 
your  honor's  oral  charge  to  the  jury:  'If 
Hayes  Allen  heard  be  was  working  for  the  Al- 
ger-Sullivan Lumber  Company,  and  did  noth- 
ing that  would  be  an  assent  on  his  part.'  " 

When  the  whole  of  the  wal  charge  is  con- 
sidered, the  issue  of  fact  under  the  law  hav- 
ing application  to  the  second  count  was  cot^ 
rectly  stated  to  the  Jury. 

The  case  of  Gulf,  Colorado  ft  Sante  FS 
Ry.  Co.  T.  Redeker,  76  Tex.  310,  12  S.  W. ; 
865,  16  Am.  St  Rep.  887,  890,  is  not  to  the 
contrary.     That  case  turned  up<n  the  tact  I 
that  the  knowledge  of  empIoym»it  of  the! 
minor  son  was  charged  to  the  mother,  ana 
not  to  the  father,  "the  managing  head  of  | 


the  family,  except  In  extreme  cases."  The 
rule  In  this  jurisdiction  Is  stated  In  T.  G.  I. 
&  R.  R.  Co.  y.  Crotwell,  166  Ala.  301,  306,  47 
Sonth.  64,  as  follows: 

"The  burden  of  proof  was  undoubtedly  upon 
the  plaintiff  to  substantiate  the  material  allega- 
tions of  her  complaint.  To  this  end  she  was 
under  the  duty  of  showing  by  some  degree  of 
proof  that  her  son  was  a  minor;  that  he  was 
employed  by  the  defendant  without  her  consent; 
that  the  mine  in  which  he  was  put  to  work  by 
defendant  was  perilous  and  dangerous;  and 
that  be  was  injured  while  in  the  discharge  of 
bis  duties  under  the  employment" 

[4,  f ]  The  gravadlen  of  connt  2  is  the  em- 
ployment without  consent  of  the  plaintiff  in 
and  about  dangerous  work,  and  tbat  the 
plaintUTs  Intestate  must  have  been  Injured 
while  in  the  discbarge  of  his  duties  of  such 
employment  It  could  not  be  said  that  de- 
fendant was  liable  simply  because  It  employ- 
ed plaintiffs  intestate,  a  minor,  conceding 
such  employment  was  without  the  father's 
consent;  but  the  evidence  must  tend  to  show 
that  plaintiffs  intestate  was  Injured  while 
in  the  discharge  of  the  duties  at  which  he 
was  employed  or  placed  by  the  defendant. 
On  former  appeal  it  was  held  that  the  evi- 
dence or  inferences  to  be  drawn  therefrom 
failed  to  show  liability  under  count  2.  On 
this  appeal  one  of  the  witnesses  testified  on 
cross-examination  that  intestate  "left  his 
place  of  business  as  a  wood  chncker  and 
came  up  there  about  300  or  400  yards,  where 
we  were  cutting  these  trees  down,  and  want- 
ed to  shoot  craps  with  us,"  and,  while  so 
stepping  aside  from  his  place  of  employmrait 
by  defendant  was  killed  as  the  result  of  a 
falling  tree,  cut  or  sawed  by  defendant's 
other  agents.  We  have  carefully  examined 
the  evidence,  and  are  of  the  opinion  that  the 
boy's  injury  and  death  did  not  grow  oat  of 
anything  pertinent  to  his  employment  as  a 
"wood  chncker,"  but  out  of  his  own  act  in 
leaving  hi3  employment  and  going  among 
the  trees  being  cut  down  by  other  of  the  de- 
fendant's servants. 

The!  rale  announced  In  Crotwell's  Case, 
supra.  Is  upheld  In  Woodward  Iron  Go.  ▼. 
Curl,  153  Ala.  205,  44  South.  974,  and  In 
HnntsvUle  Knitthig  MiU  Co.  v.  Butner,  IM 
Ala.  817,  325,  69  South.  060. 

The  same  rale  was  upheld  in  Birmingham 
News  Co.  y.  Andrews,  87  South.  168,  under 
the  provisiims  of  the  Child  Labor  Act  (Gen. 
Acts  1915,  p.  1^),  where  It  is  obserreA  of 
the  Inhibition  against  employment  of  a  diild 
under  16  years  of  age  to  work  in  any  gainful 
occupation  except  agriculture  or  domestic 
service  that  It  was  "obviously  Intended  lo 
protect  the  physical  health  of  children 
against  the  evils  of  excessive  and  onseason- 
able  hours  of  work  at  an  age  when  they  are 
unfit  to  bear  such  burdens;  and  the  prevpn- 
tlon  of  physical  injuries  In  occupations  and 
at  places  not  inherently  dangerous  to  dill- 


Digitized  by 


Google 


Mlsg.)  SOUTHEKN  RT.  CX) 

((T  So.) 
dien  within  the  prohibited  age  was  not  with- 
in the  apparent  purpose  of  the  enactment," 
but  that  there  are  provisions  of  the  act  that 
inhibit  absolutely  the  employment  of  chil- 
dren under  16  years  of  age  In  occupations 
and  at  places  regarded  as  Inherently  danger- 
ous or  hurtful  to  them;  that,  their  presence 
at  sadi  places  being  forbidden  and  unlawful, 
an  employer  is  held  liable  for  ■  any  injury 
suffered  by  a  child  In  the  course  of  its  em- 
ployment, whether  the  Injury  is  the  result 
of  performing  the  service  or  of  contact  with 
such  agency  associated  with  the  employer's 
business  or  inherent  in  Its  environment 

On  former  appeal,  writing  of  the  evidence 
under  count  2  as  amended,  it  was  said: 

"The  boy  was  between  14  and  16  yeara  ot 
age,  and  was  engaged  to  cut  wood  back  ot  the 
skidder,  which  work,  as  well  as  his  surround- 
ings, so  far  as  this  record  shows,  were  entirely 
safe.  Nor  does  it  appear  that  he  was  Injured 
on  account  of  any  p4H  of  defendant's  work 
being  attractive,  nor  that  he  was  enticed  to  the 
place  of  his  injury,  but  merely  left  his  place 
of  employment  and  went  to  where  they  wer? 
catting  down  trees,  which  was  several  hundred 
feet  away,  in  an  effort  to  engage  some  of  the 
hands  hi  a  game."  Tenn.  O.  I.  &  R.  R.  Go.  v. 
Crotwell,  supra;  Allen  v.  Alger- Sullivan  Lbr. 
C3o.,  supra. 
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The  observations  thus  made  oa  former  ap- 
peal of  the  place  of  employment  of  said  mi- 
nor are  applicable  to  the  facts  on  present 
appeal. 

[S]  The  court  gave  written  charge  A,  at 
the  request  of  plaintiff: 

"I  charge  you.  gentlemen  of  the  jury,  that  un- 
der the  laws  of  this  state  it  is  unlawful  for 
anyone  to  employ  a  minor  in  dangerous  work 
without  the  consent  of  bis  parents" 

— and  stated  to  the  jury: 

"That  consent  may  be  implied  from  the  dr- 
cnmstances,  and  not  necessarily  from  a  direct 
statement  from  the  father." 

This  was  not  a  violation  of  the  provisions 
of  an  act  approved  September  25,  1916  (Acts, 
p.  815).  When  the  entire  charge  of  the 
court,  both  oral  and  written,  correctly  as- 
serts the  law  governing  the  facts  in  evidence, 
a  reversal  will  not  be  made  under  the  act  of 
1915,  snpra.  Snch  is  held  to  be  the  mle, 
though  the  charge  cimtains  some  expressions 
which,  disconnected  from  the  rest  of  the 
charge,  fall  to  state  all  the  constituents  of 
tlie  offense.  Williams  v.  State,  83  Ala.  68,  3 
South.  743;  Ala.  F.  &  I.  Co.  v.  Ward,  194 
Ala.  242,  69  South.  621;  Capital  Security 
Co.  ▼.  Owen,  196  Ala.  386,  72  South.  8;  Tar- 
ver  V.  State,  85  South.  855. 

We  find  no  reversible  error.  The  Judg- 
ment is  affirmed. 

Affirmed. 

ANDERSON,  O.  3.,  and  McCLELLAN  and 
80Mf7RVILL>B,  JJ.,  concur. 


(124  Hiss.  890) 

SOUTHERN  RY.  CO.  V.  MAYES. 
(No.  21301.) 

(Supreme  Court  of  Mississippi,  Division  B. 
March  21,  1921.) 

(Syttabut  by  the  Court.) 

Railroads  «s»268  —  Plea  that  aaolae  Infliotisg 
injuries  was  operated  by  another  corporatioa 
not  demurrable. 
In  a  suit  filed  by  the  legal  representative 
of  a  deceased  person  to  recover  for  the  alleg- 
ed negligent  operation  of  a  locomotive  of  the 
defendant  resulting  In  the  death  of  the  deceas- 
ed, it  is  error  to  sustain  a  demurrer  to  a  plea 
averring  that  the  killing  of  the  decedent  was 
the  act  of  another  and   different  corporation 
than  the  defendant  corporation. 

Appeal  from  Circuit  Court,  Tishomingo 
Coimty;   C.  P.  Long,  Judge. 

Action  by  Mrs.  Lena  Mayes,  administra- 
trix, against  the  Southern  Railway  Company. 
From  a  judgment  for  plaintiff,  d^endont  ap- 
peals.   Reversed  and  remanded. 

J.  M.  Bocme,  of  Corinth,  for  appellant 
J.  A.  Cunningham,  of  BoonevlUe,  for  appel- 
lee 


SAM  C.  COOK,  P.  J.  In  April,  1917,  Mr. 
J.  L.  Mayes,  a  locomotive  engineer  on  the 
Southern  Railway  Company,  went  into  Mem- 
phis on  a  passenger  train  called  the  News- 
boy, running  from  Huntsville,  Ala.,  to  Mem- 
phis, Tenn.,  the  train  being  what  is  called 
a  double-header,  and  his  brother,  Etheridge 
Mayes,  was  engineer  on  the  other  engine. 

When  they  arrived  at  Memphis,  after 
backing  their  train  into  the  Union  Station, 
they  then  abandoned  their  engine  and  left 
the  train  standing  where  it  was  placed  for 
the  passengers  to  alight ;  their  responsibil- 
ity to  the  train  being  then  and  there  termi- 
nated. 

There  is  at  Memphis  a  Union  Station  Com- 
pany, a  corporation  chartered  by  the  laws 
of  the  state  of  Tennessee,  which  company, 
through  its  employees,  takes  charge  of  all 
trains  after  they  have  stopped  in  the  Union 
Station,  and  exclusively  handles  and  con- 
trols the  trains  and  engines  while  in  said 
yards. 

The  deceased,  with  his  brother,  upon  leav- 
ing the  engine,  went  to  a  certain  building  in 
said  yards  to  register  and  wash  up,  and  ther 
proceeded  to  go  to  another  place  in  said 
Union  yards  to  again  register,  and  on  the 
way  to  this  last  point  In  traveling  through 
the  yards,  the  deceased  stepped  upcm  the  end 
of  the  cross-ties  of  the  cinder  pit  track,  and 
his  brother  walked  by  his  side  away  from 
the  track.  The  engine  upon  which  deceased 
came  Into  Memphis  was  by  the  employees  of 
the  Union  Stati<»  Company  being  slowly 
backed  up  this  cinder  track  and  struck  and 
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injured^  deceased,  from  which  injury  he  died 
12  hours  thereafter. 

His  widow,  Mrs.  Liena  Mayes,  took  out  let- 
ters of  administration  In  the  state  of  Ala- 
bama, and  subsequently,  to  wit,  on  Novem- 
ber 24,  1017,  Instituted  the  suit  In  tills  case 
In  the  dreult  court  of  Tishomingo  county, 
Misa.,  alleging  damages  In  the  sum  of  $100,- 
000. 

The  railway  company  pleaded  the  general 
Issue  and  also  filed  the  following  plea: 

"And  now  comes  the  defendant,  and  for  fur- 
ther and  second  plea  In  this  cause  says  that 
tUe  plaintiff  ought  not  to  have  and  maintain  her 
said  suit  against  this  defendant. 

"First.  That  said  suit  is  for  damages  for  the 
death  of  one  J.  L.  Mayes,  which  occurred  on 
or  about  the  lltb  day  of  April,  1917,  in  the  ter- 
minal yards  of  the  Union  Station  in  the  city  of 
Mempliis  and  state  of  Tennessee. 

"Second.  Defendant  avers  that  said  terminal 
yard  is  owned,  managed,  and  controlled  by  a 
corporation  duly  and  legally  chartered  under 
and  by  virtue  of  the  laws  of  the  state  of  Ten- 
nessee, being  so  corporated  September  25, 1909, 
'  under  the  name  of  the  Memphis  Union  Station 
Company;  that  under  said  Charter  said  com- 
pany was  duly  and  lawfully  organized  Septem- 
ber 28,  1909,  in  strict  accordance  with  provi- 
sions of  said  charter. 

"Third.  That  said  Memphis  Union  Station 
Company  is  the  sole  owner  of  what  is  Icnown 
as  the  Union  Station  in  the  city  of  Memphis, 
including  the  buildings,  tracks,  roadbed,  lands, 
and  all  other  facilities  used  in  the  operation 
of  the  said  Union  Station;  that  said  Memphis 
Union  Station  Company  operates,  handles,  man- 
ages, and  controls  all  trains,  both  passenger 
and  freight,  entering  and  departing  from  said 
station;  that  all  employees  handling  trains  or 
locomotives  are  the  sole  employees  of  the  Mem- 
phis Station  Company;  that  when  any  passen- 
ger train  enters  upon  the  yards  of  said  Mem- 
phis Union  Station  Company  it  moves  into 
its  place  and  stops  under  the  direction  of  the 
employees  of  the  said  Memphis  Union  Station 
Company,  and  the  employees  upon  said  rail- 
road train,  upon  entering  into  said  Union  Sta- 
tion, immediately  abandon  said  train  or  loco- 
motive, and  they  are  taken  possession  of,  mov- 
ed, handled,  and  controlled  solely  and  alone  by 
the  employees  of  the  said  Memphis  Union  Sta- 
tion Company. 

"Fourth.  That  said  Memphis  Union  Station 
Company  is  an  independent  corporation  sep- 
arate and  apart  from  the  defendant  railroad 
company  and  other  railroads  using  said  Union 
Station.  Its  charter  is  hereto  attached,  ^- 
bibit  A. 

"Fifth.  That  said  defendant  railroad  com- 
pany, together  with  other  railroad  companies 
entering  said  Union  Station,  do  so  under  a  con- 
tract with  the  said  Memphis  Union  Station 
Company,  which  contract  is  hereto  attached, 
marked  Exhibit  B,  and  made  a  part  hereof; 
that  the  defendant  railroad  company  has  no 
control  over  the  management  of  the  business 
transacted  or  the  facilities  used  in  the  yards 
of  the  said  Memphis  Union  Station  Company, 
and  has  no  control  over  its  employees,  as  is 
shown   by   the   contract   hereto   attached,   to 


which  contract  reference  is  heie  and  now  made 
as  to  the  relation  of  the  defendant  and  said  Sta- 
tion Company. 

"Sixth.  Defendant  avers  that  at  the  time  the 
deceased,  J.  L.  Mayes,  received  the  injuries 
upon  whidi  this  suit  is  based  the  locomotive  in- 
flicting the  injuries  was  under  the  complete 
control,  possession,  and  management  of  the 
said  Station  Company  and  its  employees,  and 
defendant  had  no  control  or  right  of  control 
over  said  employees  of  the  said  Station  Com- 
pany, nor  the  manner  in  which  said  employees 
of  the  said  Station  Company  handled  or  trans- 
acted the  busines>8  of  the  said  Station  Com- 
pany, and  the  injury  received  by  said  deceased 
was  solely  an  act  of  the  said  Station  Company 
and  its  employees,  for  which  the  defendant  is 
and  was  in  no  way  dnder  the  law  liable  for  said 
injury  to  deceased. 

"And  this  defendant  is  resdy  to  verify." 

To  this  last-named  plea  the  plaintiff  de- 
murred, and  this  demurrer  was  sustained. 
If  the  averments  of  this  plea  are  true,  the 
plaintlft  sued  the  wrong  corporation,  and,  if 
the  evidence  should  substantiate  the  plea, 
the  defendant  would  be  entitled  to  an  in- 
struction directing  a  verdict  for  the  defend- 
ant. 

We  express  no  opinion  touching  the  merits 
of  the  action,  if  brought  against  the  proper 
defendant  The  failure  to  file  a  certified 
copy  of  the  record  of  her  appointment  as 
admlnlstrotrix  may  be  remedied. 

Reversed  and  remanded. 


(IK  mm.  207) 

HUMPHREY  •!  ak  v.  8EALE.    (No.  2l«2i.)* 

(Supreme    Court   of  Mississippi,   DiTisios   B. 
March  21, 1921.) 

(Syllabui  by  ihe  Court.) 
Tenancy  In  oommon  9=3|5(I)— Oceupaaey  by 

one  tenant  with  payment  of  taxes  Insufflcleat 

as  ouster. 
The  occupancy  and  cultivation  of  land  by 
one  tenant  in  common  and  her  husband,  togeth- 
er with  the  payment  of  taxes  on  the  land  and 
the  purchase  of  outstanding  tax  titles,  does  not 
amount  to  an  ouster  of  the  other  tenants  in 
common. 

Appeal  from  Cliancery  Court,  Pearl  Biver 
County;    D.  M.  Bnasell,  Chancellor. 

Separate  suits  by  J.  F.  Humphrey  and 
others  against  Mrs.  Nancy  B.  Humphrey 
Scale.  Decree  fpr  defendant,  and  plaintUFs 
appeal.    Beversed  and  remanded. 

SuUlvan  &  Sullivan,  of  HatUesburg,  for  ap- 
pellants. 

Mounger,  Ford  &  Mounger,  of  Columbia, 
for  appellee. 

SAM  C.  COOK,  P.  J.  The  record  on  ap- 
peal covers  two  cases  which  were  tried  to- 
gether on  the  same  state  of  facts  by  the 
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cbanceiy  court  ot  Pearl  Birer  connty,  Miss. 

J.  F.  Humphrey,  Annie  Paine  Fornea,  and 
Mary  A.  Fornea  filed  tbelr  bill  in  the  chan- 
cery oonrt  of  Pearl  River  county  against 
Nancy  B.  Humphrey  Seale,  and  charged  that 
the  complainant  J.  F.  Humphrey  and  the 
•tber  comjAainants  and  the  defendant  w«re 
the  only  son  and  daughters  of  Basil  H.  Hum- 
phreys, who  died  Intestate  on  the  28th  day 
of  February,  1863,  owning  the  following  de- 
scribed land  now  sltaated  in  Peail  Rlyer 
county.  Miss. 

Lots  1  and  6  and  the  north  half  of  lot 
5  in  section  22,  township  8  south,  range  18 
west,  and  the  entire  southwest  quarter  of 
section  23,  township  8  south,  range  18  west, 
and  the  west  half  of  the  southeast  Quarter 
of  secition  28,  township  8  south,  range  18 
west,  now  situated  in  Pearl  River  coanty, 
state  of  Mlssisslpiri.  Th^  charged  that  the 
abOTe-described  land  descended  to  the  com- 
plainants and  the  defendant  as  tenants  In 
oonunon  in  equal  parts,  and  that  they  still 
owned  and  held  the  land  as  tenants  in  com- 
mon at  the  time  of  the  filing  of  the  bill. 
They  prayed  that  the  land  be  sold,  and  that 
the  proceeds  be  divided  equally  among  all 
the  parties  Interested.  At  the  trial  the  suit 
was  dismissed  as  to  all  the  land  In  sectilon  22, 
and  the  suit  proceeded  as  to  the  land  In 
section  28. 

Nancy  B.  Humphrey  Seale  answered  the 
bill,  and  admitted  that  the  complainants  and 
the  defendant  were  the  sole  surviving  heirs 
of  Basil  H.  Humphrey.  She  denied  that  the 
land  descended  to  the  complainants  and  to 
her  as  tenants  In  common,  and  denied  that 
Basil  H.  Humphrey  was  the  owner  of  the 
land  at  the  time  of  his  death.  She  alleged 
that  all  that  part  of  the  land  in  section  22 
and  the  north  half  of  the  southwest  quarter 
and  the  north  half  of  the  south  half  of  the 
southwest  quarter  of  section  23  was  bought 
by  her  at  a  tax  sale  on  the  28th  day  of 
April,  1881,  and  that  Immediately  after  the 
delivery  of  the  deed  to  her  she  took  adverse 
possession  of  the  land,  and  continued  to  hold 
and  claim  it  adversely  ever  since.  She  al- 
leged that  she  did  not  claim  the  land  in 
section  22  or  the  south  half  of  the  south 
half  of  the  southwest  quarter  of  section  23, 
but  that  her  husband,  Ell  Seale,  purchased 
this  land  from  J.  S.  Wheat.  The  original 
answer  is  silent  as  to  the  west  half  of  the 
southeast  quarter  of  section  23,  township  3 
south,  range  18  west.  She  does  not  deny  the 
allegations  of  the  bill  as  to  this  last-described 
land,  nor  does  she  lu  any  way  make  any  ex- 
planation about  It  in  the  original  answer. 
She  does  not  allege  in  her  answer  as  to  the 
land  she  claims  under  a  tax  sale  that  she 
took  adverse  possession  of  this  land  with  the 
knowledge  of  her  cotenants,  or  that  she  In 
any  way  brought  home  to  them  knowledge  of 
the  fact  that  she  was  claiming  this  land  ad- 
versely ;  In  fact  she  denied  tfiat  the  land  was 


held,  or  ever  had  been  held,  by  the  parties 
as  tenants  in  common.  Later  Oxe  defendant 
filed  an  amended  answer,  and  denied  that 
Basil  H.  Humphrey  died  seised  and  possessed 
of  the  west  half  of  the  southeast  quarter  of 
section  23,  township  3  south,  range  18  west, 
and  also  that  she  did  not  claim,  at  the  time 
of  filing  the  suit,  the  south  half  of  the  south- 
west quarter  of  the  southeast  quarter  of 
section  23,  but  the  same  was  claimed  by  her 
husband,  EHl  Seale,  who  purchased  It  from 
J.  F.  Wheat  on  March  23,  1889,  and  that  Ell 
Seale  bad  been  In  adverse  possession  of  said 
land  since  that  time.  She  further  alleged 
that  the  north  half  of  the  southwest  quarter, 
section  23,  was  sold  to  the  state  for  taxes 
prior  to  the  year  1862,  and  that  she  bought 
the  same  from  the  state  on  July  12, 1882,  and 
that  she  has  had  adverse  possession  of  the 
same  continuously  since  that  time.  She  al- 
leged that  the  northwest  quarter  of  the  south- 
east quarter,  section  23,  was  sold  to  the 
state  for  taxes  in  1893,  and  that  on  Febru- 
ary 22, 1910,  the  state  sold  the  land  described 
as  the  northwest  quarter  of  the  southeast 
quarter,  srotion  23,  to  E.  F.  Tate,  and  on 
February  o,  1918,  S.  F.  Tate  conveyed  the 
northwest  quarter  of  the  southeast  quarter 
of  section  23  to  Ell  Seale,  and  that  Ell  Seale 
went  into  immediate  possession  of  the  land 
after  porchasing  it,  and  remained  in  posses- 
sion for  more  than  three  years,  and  defend- 
ant pleads  the  three-year  statute  of  limita- 
tions of  actual  possession. 

The  other  suit  filed  In  said  court  was  by 
J.  F.  Humphrey,  Anna  Paine  Fornea,  Mary 

A.  Fornea,  against  Nancy  B.  Humphrey 
Seale,  and  the  Salnnen  Brick  &  Lumber 
Company,  Limited,  a  corporation,  and  is  in 
regard  to  timber  on  part  of  the  land  In  the 
first  suit.  The  bill  charged  that  the  three 
complainants  and  the  defendant  Nancy  B. 
Humphrey  Seale  were  the  sole  heirs  of  Basil 
H.  Humphrey  Seale,  deceased,  being  the 
only  son  and  daughters  of  the  deceased,  and 
that  Basil  H.  Humphrey  died  the  owner  of 
the  southwest  quarter  of  section  23,  town- 
ship 3  north,  range  18  west,  then  in  Hancock 
county,  but  not  in  Pearl  Blver  county,  Miss., 
and  that  the  land  descended  to  the  complain- 
ants and  the  defendant  Nancy  B.  Humphrey 
Seale,  as  tenants  in  common,  and  that  the 
complainants  and  the  defendant  are  still  the 
owners  as  tenants  in  common  of  said  land. 

The  bill  charged  that  the  defendant  Nancy 

B.  Humphrey  Seale  had  recently  sold  and 
conveyed  to  the  defendant  the  Salmen  Brick 
&  Lumber  Company,  Limited,  all  of  the 
merchantable  timber  on  said  southwest  quar- 
ter, section  23,  with  15  years  to  cut  and  re- 
move the  timber  from  said'  land.  The  bill 
charged  that  the  defendant  Nancy  B.  Hum- 
phrey Seale  only  had  an  undivided  one- 
fourth  interest  in  said  land  and  timber,  and 
therefore  had  no  right  to  convey  the  entire 
Interest  to  the  Salmen  Brick  &  Lumber  Corn- 
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pany,  Limited,  and  that  such  conveyance  con- 
stituted a  cloud  on  the  title  of  the  complain- 
ant   Relief  was  sought  by  the  blU. 

The  two  defendants  filed  a  Joint  answer  to 
this  bill.  They  admit  that  BasU  H.  Hum- 
phrey died  the  owner  of  the  southwest  quar- 
ter of  section  23,  township  S  south,  range  18 
west,  as  charged  In  the  bill,  and  that  the 
said  land  descended  unto  the  complainants 
and  the  Individual  defendant  as  tenants  In 
common.  They  set  up  title  to  the  timber  in 
the  Salmen  Brick  &  liUmber  Company,  Limit- 
ed, and  title  to  the  land  in  the  defendant 
Nancy  B.  Humphrey  Seale,  except  the  south 
half  of  the  south  half  of  the  southwest 
quarter  of  section  23,  which  they  allege  Is 
owned  by  Ell  Seale,  the  husband  of  Nancy 
B.  Humphrey  Seale.  They  set  up  title  in 
the  defendant  Nancy  B.  Humphrey  Seale  to 
the  north  half  of  the  southwest  quarter  and 
the  north  half  of  the  south  half  of  the  south- 
west quarter  of  section  23,  township  3  south, 
range  18  west,  by  tax  collector's  deed  to  her 
made  the  20th  of  April,  1881,  and  adverse  pos- 
session by  her  under  said  tax  deed,  but  the 
answer  does  not  allege  that  notice  of  her 
claim  of  adverse  possession  of  this  land  was 
brought  home  to  the  other  tenants  in  com- 
mon. The  answer  sets  up  title  in  the  south 
half  of  the  south  half  of  the  southwest 
quarter  of  said  section  23,  in  Eli  Seale,  the 
husband  of  the  defendant,  by  a  deed  from  B. 
F.  Wheat  dated  March  23,  1889,  and  adverse 
possession  of  the  land  by  Eli  Seale  under 
said  deed.  The  answer  does  not  show  how 
Wheat  acquired  title  to  this  land. 

A  plat  is  atta<ihed  in  the  case  of  3.  F. 
Humphrey  et  al.  v.  Nancy  B.  Humphrey 
Seale  under  her  tax  deed,  and  described  as 
the  north  half  of  the  southwest  quarter  and 
the  north  half  of  the  south  half  of  the  south- 
west quarter  and  the  north  half  of  the  south- 
west quarter  of  the  southeast  quarter,  sec- 
tion 23,  and  also  showing  the  land  claimed  by 
her  husband,  Ell  Seale,  as  the  south  half  of 
the  south  half  of  the  southwest  quarter  and 
the  northwest  quarter  of  the  southeast  quar- 
ter and  the  south  half  of  the  southwest  quai^ 
ter  of  the  southeast  quarter,  section  23.  The 
land  claimed  by  the  defendant  Nancy  B. 
Humphrey  Seale,  bought  at  tax  sale  amounts 
to  140  acres,  and  the  land  claimed  by  her 
husband,  Ell  Beale,  bought  from  individuals, 
amounts  to  100  acres.  The  land  on  which 
the  timber  was  sold  by  Nancy  B.  Humphrey 
Seale  and  her  husband  to  the  Salmen  Brick 
&  Lumber  Company,  Limited,  is  described  as 
the  southwest  quarter  of  section  28,  and  all 
of  this  land  is  claimed  by  Nancy  B.  Hum- 
phrey Seale  by  virtue  of  her  purchases  at  tax 
sales,  except  the  south  half  of  the  south  half 
of  the  southwest  quarter  which  is  daimed 
by  her  husband,  Eli  Seale,  as  already  stated. 

The  record  discloses  that  the  claim  of  title 
propounded  by  Nancy  B.  Humphrey  Seale  to 
the  land  In  controversy  rests  upon  a  tax  col- 


lector's deed  for  a  part  of  It,  and  upon  a  deed 
from  the  state  for  the  remainder,  the  state's 
claim  being  based  upon  a  tax  sale,  and  both 
of  the  tax  sales  occurred  while  Nancy  B. 
Humphrey  Seale  was  occupying  the  land.  As 
we  read  the  record,  all  of  the  land  in  con- 
troversy originally  belonged  to  the  father  of 
the  appellants  and  of  the  appellee,  and  that 
they  wore  his  sole  heirs  after  the  death  of 
his  widow,  and  therefore  tenants  in  common 
of  the  land.  When  the  land  was  sold  for 
taxes  Nancy  B.  Humphrey  Seale  was  living 
on  the  land  and  making  no  claim  of  owner- 
ship thereto  except  as  a  tenant  in  common. 
She  never  daimed  that  she  lived  on  the  land 
long  enough  since  purchasing  It  at  ttie  tax 
sales  to  perfect  her  title  by  adverse  posses- 
sion. 

All  of  the  parties  lived  on  the  land  for 
several  years  after  the  death  of  their  father, 
but  afterwards  they  all  moved  away  except 
tbdr  mother  and  Nancy.  After  this  Nancy 
and  her  mother  paid  the  taxes,  and  it  seems 
that  they  cultivated  some  of  the  land.  After 
the  other  members  of  the  family  went  away, 
until  1880,  when  a  part  of  the  taxes  was  not 
paid  on  a  part  of  the  land  and  it  was  sold 
for  the  taxes  of  1880.  Nancy  bought  the  land 
at  the  sale.  In  February,  1882,  Nancy  mar^ 
rled  Xili  Seale,  who  came  to  live  with  her  on 
the  land,  and  they  have  lived  there  since 
that  time,  and  used  the  same  for  thdr  sup- 
port. In  1893  a  part  of  the  land  was  sold  to 
the  state  for  taxes.  In  1913  the  state  con- 
veyed the  land  to  one  E.  V.  Tate,  who  after^ 
wards  in  1913  conveyed  the  same  to  the 
husband  of  Nancy. 

We  have  thus  far  gone  into  the  details  of 
the  facts  to  show  how  the  land  was  occupied 
and  the  payment  of  taxes  and  the  failure  to 
pay  the  taxes  upon  a  part  of  the  land,  and 
the  acquirement  of  these  titles  by  Nancy  and 
her  husband.  The  parties  to  this 'suit  were 
tenants  in  common  of  the  landed  estate  ot 
thdr  deceased  father,  and  they  all,  of  coarse, 
possessed  the  coequal  right  to  live  npon  and 
cultivate  the  land.  The  land  was  not  of 
great  value  for  agricultural  purposes,  and  it 
appeared  that  the  appellee  cultivated  that 
part  of  the  land  which  was  worth  cultivat- 
ing, and  sold  a  part  of  the  growing  timber,  or 
such  part  of  same  aa  was  consistent  with 
good  husbandry. 

Under  the  facts  it  seems  to  us  that  under 
the  drcumstances  there  was  nothing  to  put 
the  other  tenants  upon  notice  that  the  ten- 
ants in  possession  were  claiming,  or  would 
claim,  the  land  as  their  own.  Under  the 
law  it  was  the  duty  of  all  the  tenants  In 
common  to  pay  the  taxes,  and  no  one  tenant 
In  common  can  acquire  a  tax  title,  since  it 
is  the  duty  of  all  to  pay  the  taxes.  Harri- 
son V.  Harrison,  56  Miss.  174;  McOee  t. 
Holmes,  63  Miss.  SO. 

Nancy  Seale  bought  a  iMirt  of  the  land 
which  she  had  allowed  to  sdi  for  taxea. 
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Afterwards  her  husband  bonght  a  part  of 

the  land  which  had  been  forfeited  toiL.taxes. 

We  are  of  the  opinion  that  the  hns 

also  disqualified  to  set  up  the  title 

by  him.     Robinson  t.  Lewis,  68  il 

South.  258,  10  L.  R.  A.  101,  24  An: 

254;  Hoyt  t.  Llghtbody,  98  Minn.  : 

W.  843,  118  Am.  St.  Rep.  871,  8 

984. 

To  sum  up,  we  believe  that  ti 
record  do  not  warrant  a  reasor 
that  the  appellees  were  holding 
slon  adversely  to  their  cotenants. 
nothing  to  put  them  upon  notic 
verse  claim   of  title   to  the  lar 
contrary,  every  fact  and  drcumj 
tlrely  consistent  with  occupancj 
the  lands  as  tenants  in  common, 
weight  to  every  fact,  the  appel' 
understand,  and  reasonably  so, 
cupancy   and    tise   were  subsei 
relationship  of  tenants  In  comi 

The  assumption  of  witnesses 
dinte  neighborhood  Is  not  impi 
understanding  of  ownership  ws 
ly,  if  not  entirely,  on  the  livir 
and  cultivation  of  the  land,  t 
some  of  the  lumber. 

We  are  therefore  of  the  oj 
facts  and  circumstances  do  ' 
Ing  that  there  was  ouster. 

Reversed  and  remanded. 


5  o 


I 

(124  Miss.  897) 

TALLAHATCHIE   LUMBe/ 
LUMBER  CO.     (M 

(Supreme  Court  of  Missid 
March  21,  19 

(SyUabu$  iy  the  Court.) 

1.  Sales  9=383— On  shipment  of  lumber  deliv- 
ery f.  0.  b.  destination,  seller  held  bound  to 
procure  oars. 

Where  a  contract  for  the  sale  of  lumber 
provides  that  delivery  shall  be  f.  o.  b.  point  of 
destination,  and  it  is  clear  from  the  evidence 
that  the  parties  construed  the  contract  to  re- 
quire the  shipper  to  furnish  cars,  the  duty  is 
on  the  seller  to  procure  cars  for  shipment  of 
the  lumber. 

2.  Sales  «=»I72— Sellor  bold  not  relloved  of 
duty  to  furnish  cars  for  shipment  of  lumber 
by  luabillty  to  secure  thorn. 

Where  a  contract  for  the  sale  of  lumber 
is  unconditional,  and  the  seller  has  engaged  to 
deliver  the  lumber  f.  o.  b.  poiat  of  destination, 
and  to  provide  cars  for  that  purpose,  and  has 
failed  to  provide  against  the  consequences  of 
a  shortage  of  cars  or  other  contingency,  the 
seller  is  not  discharged  from  the  duty  of  per- 
forming the  contract  by  reason  of  inability  to 
secure  cars  for  the  shipment  of  the  lumber. 


3.  Saleo  9=9 1 72— Purchaser's  request  to  with* 
hold  shipment  of  lumber  because  of  tempo- 
imbargo  held  not  to  justify  Immediate 

der  a  contract  for  the   sale  of 
port,  there  has  been  a  delay  of 
le  shipment  of  lumber,  and  the 
m  requested  by  wire  to  withhold 
a  few  days  on  account  of  a  tern- 
'go  in  the  port  of  shipment,  and 
d  certain  cars  already  loaded  at 
I  request  was  received,  held,  that 
of  this  request  to  withhold  ship- 
few  days  did  not  justify  an  imme- 
lation   of   the    contract,    and    that 
uty  of  the  seller  to  notify  the  pur- 
xisting  conditions  before  diverting 
Its  and  canceling  the  order. 

I  «=s>l7l  —  In  action  for  breach  of 
of  sale,  buyer's  manager  could  tes- 
I  recoiieotlon  as  to  pries  at  which 
sold,  although  reeals  contract  was 
O- 

action  for  the  breach  of  a  contract 
le  of  lumber,  a  contract  of  resale  of 
sr  is   only   collaterally  involved,   and 
arge  amount  of  lumber  has  been  de- 
id  paid  for  under  the  contract  of  re- 
competent  for  the  sales  manager  who 
d  the  contract  of  resale  and  handled 
eries  thereon  to  testify  from  his  inde- 
recollection   the   price   at   which   the 
lad  been  sold,  although  the  contract  of 
■as  in  writing. 

al  from  Circuit  Court,  Pearl  Blver 
;  A.  B.  Weathersby,  Judge. 

>n  by  the  Tallahatchie  Lmnber  Com- 
against  the  Cecil  Lumber  Company, 
lent  for  defendant  on  a  directed  ver- 
ind  plaintiff  appeals.  Reversed  and 
red. 

ly  &  Mayson,  of  Hattlesburg,  and  Whit- 
en &  Osborn,  of  Greenwood,  for  appel- 

lUuu 

Parker  &  Shivers,  ot  P(q;>larvlUe,  for  ap- 
pellee. 

W.  H.  COOK,  J.  Appellant,  Tallahatchie 
Lumber  Company,  sued  to  recover  of  appel- 
lee, Cecil  Lumber  Company,  the  sum  of  $700 
as  loss  of  profits  or  damages  sustained  by 
reason  of  the  breach  of  a  certain  contract 
in  writing,  by  the  terms  of  which  appellee 
agreed  to  sell  and  deliver  to  appellant  100,- 
000  feet  of  lumber.  Tbe  correspondence  evi- 
dencing the  contract  shows  that  the  lumber 
was  for  Immediate  shipment,  and  was  to  be 
delivered  f.  o.  b.  New  Orleans,  La.,  for  ex- 
port, and  appellant  averred,  and  offered  evi- 
dence to  prove,  that  it  had  resold  the  lum- 
ber at  a  net  profit  of  $7  per  (me  thousand 
feet,  and  therefore  that  a  profit  of  $700 
would  have  been  made  had  the  liunber  been 
delivered.  The  lumber  was  never  delivered, 
and  this  suit  was  begun  to  recover  said  sum. 

Appellee,  defendant,  interposed  the  plea  of 
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the  general  laaae,  and  gave  notloe  thereun- 
der of  the  toVLawing  defensive  matter: 

"That  said  defendant  had  said  propertr  on 
hand  to  fiU  the  order  of  the  plaintilF,  and  had 
part  of  same  loaded  on  cars  when  it  received 
notice  from  plaintiff  not  to  ship  said  lumber, 
that  it  was  unable  to  bold  said  lumber  and 
was  compelled  by  reason  of  the  act  of  the  said 
plaintiff  to  dispose  of  the  same,  and  that  aaid 
lumber  was  taken  over  by  the  United  States 
government." 

Plalntifl  filed  the  following  reply  to  de- 
fendant's notice  of  defenslTe  matter: 

"The  plaintiff  says  that,  if  defendant  had  a 
part  of  the  lumber  on  hand  and  had  the  same 
loaded  on  care  to  be  shipped,  it  received  no 
notice  thereof,  but  that  a  long  time  after  ship- 
ment was  overdue  the  government  of  the  Unit- 
ed States  for  a  few  days  jdaced  an  embargo  on 
lumber  and  other  things  to  be  shipped  from 
New  Orleans;  that  as  soon  as  plaintiff  learned 
this  it  telegraphed  defendant  to  withhold  ship* 
ment  for  a  few  days  on  that  account,  not  know- 
ing at  the  time  that  any  of  said  lumber  was 
loaded;  that,  without  notifying  plaintiff,  dc^ 
fendant  diverted  said  lumber;  that,  if  defend- 
ant had  notified  plaintiff  that  the  lumber  was 
cut,  loaded,  and  ready  for  shipment,  it  wonld 
have  accepted  the  same,  notwithstanding  the 
embargo. 

"Defendant's  reply  to  plaintiff's  request  to 
withhold  shipment  for  a  few  days  caused  tills 
defendant  to  cancel  said  order,  and,  although 
plaintiff  was  then  willing  to  carry  out  the  con- 
tract, although  defendant  had  breached  it,  and 
requested  the  defendant  to  perform,  yet  the 
said  defendant  failed  and  refused  and  can- 
celed said  contract,  and  never  thereafter  under- 
took to  make  any  effort  to  carry  it  out." 

Upon  the  trial  of  the  case  evidence  was  in- 
troduced by  both  parties,  and  at  the  con- 
clusion of  the  evidence  both  the  plalntifl 
and  defendant  requested  peremptory  Instruc- 
tions. The  motion  of  defendant,  appellee 
here,  for  a  peremptory  Instruction,  was 
granted,  and  from  the  judgment  rendered  In 
pursuance  thereof  appellant  appeals. 

There  are  no  disputed  issues  of  fact  In  tUs 
record.  It  appears  from  the  evidence  that 
the  order  for  this  lumber  was  accepted  <» 
or  about  February  14,  1918,  and  that  for  80 
days  thereafter  the  defendant  company  was 
unable  to  secure  cars  to  make  any  shipments 
on  this  order ;  that  on  or  about  March  16th, 
it  secured  three  cars  wbldi  it  loaded  for 
shipment  to  appellant,  and  on  that  date  It 
received  a  telegram  from  appellant  to  the 
effect  following: 

"Steamship  Company  has  placed  temporary 
embargo  on  lumber  so  please  withhold  ship- 
ments until  embargo  is  lifted." 

Appellee  did  not  answer  this  telegram  by 
wire,  but  Immediately  diverted  the  three 
cars  to  northern  points  to  apply  <m  govern- 
ment contracts,  and  two  days  later,  to  wit, 
on  March  18th,  wrote  appellant  that  three 
cars  were  loaded  and  ready  to  be  billed  out 


when  its  t^gjram  was  noelTed;  tluit  the 
three  cars  had  been  diverted  to  other  points ; 
that,  since  there  was  some  doubt  as  to  when 
the  embargo  would  be  lifted.  It  had  disposed 
of  the  8fa>ck;  and  that  the  order  would  be 
canceled.  On  March  SOtta  appellants  wrote 
appellee,  declining  to  accept  a  cancellation 
of  the  order  and  insisting  upon  full  perform- 
ance of  the  contract,  and  stating  that,  if  ap- 
pellee had  advised  it  by  wire  that  tlie  three 
cars  were  loaded,  it  would  have  arranged 
for  shipment  through  other  ports,  and  fur- 
ther advising  that,  if  the  embargo  was  not 
lifted  within  a  few  days.  It  would  arrange 
to  move  the  lumber  by  another  route  to  Its 
foreign  clients.  On  March  22d  appellee 
wrote  appellant,  again  declining  to  comply 
with  the  contract  and  returning  the  order 
to  appellant,  and  stating  that  the  stock  tiad 
been  sold  to  other  parties  on  which  eQulih 
ment  was  immediately  available. 

While  the  evidence  shows  that  this  lumber 
was  sold  to  the  government,  it  does  not  ap- 
pear that  it  was  ever  requisitioned  by  the 
government,  and  appellee  wholly  failed  to 
sustain  this  defense.  In  fact,  the  president 
of  defendant  company  testified  that  three 
cars  of  the  lumt>er  were  loaded  and  ready 
for  shipment  on  this  owtract  when  the  tele- 
gram requesting  that  the  shipment  be  held 
for  a  few  days  was  received,  and  that  these 
cars  would  have  gone  forward  on  the  con- 
tract If  this  telegram  had  not  been  received. 
He  also  repeatedly  testified  that  the  failure 
to  secure  cars  was  the  only  reason  the  entire 
contract  was  not  filled  within  the  first  30 
days  after  the  acceptance  of  the  order. 

[1]  The  first  question  presented  on  this 
appeal  Is  whether  the  failure  of  appellee  to 
secure  cars  will  JtisU^  the  breach  of  the 
contract  and  cancelation  of  the  order.  It 
is  clear  from  the  evidence  that  the  parties 
interpreted  the  contract  to  mean  that  app^- 
lee  was  to  procure  cars  for  the  shipments, 
and  the  contract  also  provided  for  delivery 
of  the  lumber  f.  o.  b.  the  point  of  destina- 
tion, and  in  view  of  the  construction  placed 
on  the  contract  by  the  parties,  together  with 
the  stipulation  regarding  delivery  f.  o,  b. 
point  of  destination,  the  duty  was  up<n  ap- 
pellee to  procure  cars  for  these  shipm^itB. 
23  R.  0.  L.  1338 ;  Hurst  v.  Altamont  Manu- 
facturing Co.,  73  Kan.  422,  85  Paa  651,  6  L. 
B.  A.  (N.  S.)  928,  and  note,  117  Am.  St  Rep. 
625,  9  Ann.  Cas.  549;  Culp  v.  Sandoval,  22 
N.  M.  71,  159  Fac.  956,  L.  B.  A.  1917A,  1167, 
and  note  page  1168;  Harman  v.  Washing- 
ton Fuel  Co.,  228  lU.  298,  81  N.  E.  1017: 
McNeal  T.  Braun,  63  N.  J.  Law,  617,  23  Atl. 
687,  26  Am.  St  Bep.  441. 

[2]  The  contract  in  this  case  is  oncondl- 
tional,  and  the  appellee  has  by  its  own  act 
engaged  to  deliver  the  lumber  at  New  Or- 
leans, and  to  provide  cars  tor  that  purpose, 
and,  since  It  failed  to  provide  against  the 
consequences  of  a  shortage  of  caia  or  other 
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contingency,  It  was  not  discharged  from  per^ 
formance  of  Its  contract  by  reason  of  Its  In- 
ability to  secure  cars.  Tbe  rule  applicable 
here  was  annoonced  In  this  state  in  the  early 
case  of  Jemison  v.  McDanlel,  25  Miss.  83, 
and  Is  reannounced  In  the  recent  case  of 
Plagglo  V.  Somervllle,  119  Miss.  6,  80  South. 
342,  where  Justice  Smith,  speaking  for  the 
court,  says: 

"The  mle  is  that,  when  a  party  by  his  own 
contract  creates  a  duty  or  charge  upon  him* 
self,  he  is  bound  to  discharge  it,  although  so 
to  do  should  subsequently  become  unexpected- 
ly burdensome  or  even  impossible;  the  answer 
to  the  objection  of  hardship  in  all  such  cases 
being  that  it  might  have  been  guarded  against 
by  a  proper  stipulation." 

See  Harmon  on  Ck>ntract8,  824;  Harmon 
T.  Fleming,  25  Miss.  135;  Abby  ▼.  BlUups, 
35  Miss.  618,  72  Am.  Dec.  143;  Mitchell  t. 
Hancock  Coimty,  91  Miss.  414,  45  South. 
571,  15  L.  R.  A.  (N.  S.)  833,  124  Am.  St  Rep. 
706;  3. Elliott  om  Contracts,  par.  1891;  13 
C.  J.  639;  6  B.  a  L.  097;  Runyon  t.  Cul- 
T«r,  168  Ky.  45,  181  S.  W.  640,  L.  S.  A. 
1916F,  3,  and  note  page  10. 

[S]  Tbe  next  question  presented  by  this 
appeal  Is  whether  the  telegram  notifying  ap- 
pellee of  the  temporary  embargo,  and  re- 
questing a  few  days'  delay  in  shipments,  Jus- 
tified appellee  In  immediately  canceling  the 
order.  We  do  not  think  so  under  the  cir- 
cumstances In  evidence  here.  It  appears 
from  the  evidence  that  there  had  been  a  de- 
lay of  30  days  In  these  shipments  without 
any  fault  upon  tbe  iwrt  of  aiq^llant,  and 
since  appellant  was  not  advised  that  any 
part  of  the  lumber  was  then  loaded,  we  think 
appellee  owed  the  duty  of  notifying  appel- 
lant of  the  existing  conditions  before  divert- 
ing the  shipments  and  canceling  the  order. 
The  telegram  In  question  was  merely  a  re- 
quest to  hold  np  shipments  for  a  few  days, 
and  upon  receipt  of  this  telegram  appellee 
could  have  advised  appellant  by  wire  that 
part  of  the  lumber  was  loaded,  and  asked  for 
instructions,  and,  since  It  did  not  do  so,  the 
Immediate  cancellatlcxi  of  the  order  was  not 
Justified.  There  are  numerous  cases  holding 
that  an  embargo  temporarily  preventing  per- 
formance of  a  contract  suspends,  but  does 
not  terminate,  a  contract  See  Ii.  R.  A. 
1916F,  73,  and  cases  there  dted.  However, 
it  is  unnecessary  to  decide  whether  this  doc- 
trine wUl  be  applied  here  in  Its  full  force, 
since  we  hold  that  under  the  facts  In  evl- 
dmce  here  It  was  the  duty  of  ai^ellee  to 
notify  appellants  of  the  existing  conditions 
before  attempting  to  cancel  tne  order. 

[41  Finally,  It  is  urged  on  behalf  of  ap- 
pellee that  the  testimony  of  appellant's  sales 
manager  that  the  lumber  In  question  had 
been  resold  at  a  profit  of  $7  per  thousand 
was  inadmissible  for  the  reason  that  the 
contract  of  resale  was  in  writing,  and  this 
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written  contract  was  not  produced.  It  ap- 
pears from  the  testimony  that  the  witness 
was  sales  manager  for  appellant,  and  as 
such  handled  this  contract  of  resale,  and 
that  about  350,000  feet  of  lumber  was  deliv- 
ered on  the  contract  and  was  paid  for  at  the 
price  of  $45  per  thousand  delivered  in  Ha- 
vana, Cuba.  Tbe  contract  of  resale  was  not 
the  foundation  of  this  action,  and  it  was 
only  collaterally  involved  in  the  present  con- 
troversy. The  price  at  whldi  the  lumber 
had  beoi  resold  was  only  material  as  to  the 
measure  of  damages  for  the  breach  of  the 
contract  of  purchase,  and  we  think  it  was 
competent  for  the  sales  manager  who  nego- 
tiated the  sale  of  the  lumber  to  testify  from 
his  Independent  recollection  the  price  at 
which  it  was  resold.  22  C.  J.  {{  1224,  1231, 
and  1300;  Norvell  v.  Gllreath,  180  Ala.  462. 
6«  South.  635;  Garden  v.  McConneU,  116  N. 
a  876,  21  S.  B.  823;  Elrod  v.  Codtran,  59 
S.  C  467,  38  8.  £.  122. 

There  is  no  confilct  in  the  evidence,  and 
It  follows  from  these  views  that  appellant 
as  plaintiff  in  tbe  action  was  entitled  to  the 
peremptory  tibarge.  The  Judgment  appealed 
from  win  accordingly  be  reversed,  and  Judg- 
ment entered  here  for  appellant  for  the 
amount  sued  for  and  Interest 

Reversed,  and  Judgment  here  for  appel- 
lant 

.   (IS  Hiss.  1) 
a.  D.  HOOK  &.  CO.  V.  MILLER. 

(No.  21429.) 

(Supreme   Court   of  Mississippi,   Division   B. 
March  21, 1021.) 

fByllahiu   hy   ika   Court.) 

Brokers  (8=367(2)— Commission  not  reoovera- 
ble  from  third  person  on  exchange  of  land 
without  oontraet,  unless  relation  disclosed. 

Where  a  real  estate  agent  advertised  cer- 
tain property  for  sale,  from  which  advertise- 
ment a  correspondence  ensued  between  the 
agent  and  a  third  party,  finally  resulting  in  an 
exchange  of  lands  between  the  agent's  dient  or 
customer  and  the  third  party,  the  agent  can- 
not recover  a  commission  of  the  third  party 
without  an  express  contract  unless  lie  disclos- 
es to  the  third  party  liis  relation  to  the  other 
party. 

Appeal  from  Circuit  Court,  Clay  Connt^; 
Tbos.  B.  Carroll,  Judge. 

Actimi  by  O.  D.  Hook  &  Co.  against  Wil- 
liam Miller.  Judgment  toe  defendant,  and 
plaintUT  appeals.    Affirmed. 

Kimbrongh  &  Valentine,  of  West  Point, 
and  W.  N.  Ethrldce,  of  Meridian,  for  ai^el- 
lant 

Gates  T.  Ivy,  of  West  Point,  for  appellee. 

ETHRIDOE,  J.  The  appellant  was  plain- 
tiff  below  and   filed  suit  for  commissions 


^soVoT  other  cases  see  same  topic  and  KEY-NUUBBR  In  all  Key-Numbered  Dlaeats  and  Indexes 
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against  Ulller  for  an  exchange  of  certain 
property  between  William  Miller  and  H. 
Blchard  Smith.  The  suit  ia  predicated  upon 
the  following  letter  written  by  the  appellant 
to  the  appellee: 

"We  have  700  acres  nine  mileB  from  Weet 
Point,  Mississippi,  and  four  miles  from  station 
to  Illinois  Central  Railroad.  Uverflowing  well, 
SO  acres  in  alfalfa  soil,  250  acres  in  black 
Talley  land— 4io  overflow;  300  acres  fine  mer- 
cbantal>le  timber;  balance  open  cotton  land. 
A  very  fine  stock  proposition. 

"640  acres  same  kind  of  land  six  miles  from 
Aberdeen,  Mississippi;  improved;  one  mile 
from  station  on  Illinois  Central  Railroad. 

"Also  820  acres  one-balf  mile  from  West 
Point;  improved;  but  neglected;  240  acres 
open.     A  fine  stock  proposition. 

"Also  640  acres  two  miles  from  Weet  Point, 
on  rock  road,  several  cabins,  all  under  fence, 
200  acres  of  timber,  balance  rictk  lime  soil, 
about  300  acree  alfalfa  soil. 

"Wc  can  trade  either  of  the  above  for  your 
Dexter  property.  If  you  can  come  down,  or 
iet  me  know  what  time  you  can  go  to  West 
Point,  wiU  give  you  a  letter  to  a  party  there 
who  will  show  them  to  you." 

The  correspondence  between  the  parties 
originated  by  a  letter  from  Miller  to  W.  S. 
Barr,  manager  of  one  department  of  appel- 
lant's business,  in  reference  to  a  stock  farm 
advertised  by  the  appellant  in  a  newspaper  in 
which  Miller  inquired  whether  the  appellant 
would  consider  taking  well-improred  city 
property  in  Dexter,  Mo.,  for  said  stock  farm. 
The  appellant  replied  that  be  could  not  get  ai 
trade  on  that  property,  but  offered  to  give  fa- 
vorable terms  if  Miller  would  consider  a  pur- 
chase; also  stating  that  if  Miller  would  tell 
them  what  kind  of  pr(^>erty  he  had  for  trade, 
with  certain  data  concerning  the  property, 
that  appellant  might  get  a  trade  on  some- 
thing else.  Thereupon  Miller  described  his 
property  and  stated  that  he  had  been  offered 
^12,000  In  St.  Louis  pr<q;)erty,  but  preferred 
to  either  sell  or  trade  for  land  in  MississlppL 
Thereupon  appellant  wrote  Miller,  stating 
that  they  ought  to  be  able  to  find  a  trade  for 
him  and  would  do  so,  and  asked  if  any  in- 
cumbrance was  on  Miller's  property,  and  how 
much  loan  It  would  stand,  also  how  much 
Miller  would  assume  on  a  good  place,  and  If 
East  Mississippi  In  the  "black  lielt"  suited, 
or  would  property  in  South  Mississippi  suit. 

To  this  letter  Miller  replied  that  from 
$5,000  to  $7,000  could  be  borrowed  upon  his 
property,  and  that  he  was  carrying  $3,500  in- 
surance on  the  house  alone;  ttiat  he  Iiad 
never  been  in  Mississippi  and  Iiad  no  in- 
formation except  reading  and  hearsay ;  that 
he  would  probably  call  upcn  the  appellant 
some  time  during  the  month,  as  he  intended 
trying  to  locate  down  there  in  time  for  a 
crop  and  desired  land  that  would  grow  al- 
falfa, com,  wheat,  oats,  etc.,  and  preferred 
Bast  or  South  Mississippi,  with  good  ship- 
ping facilities,  and  referred  the  appellant  to 


references  to  himself.  That  followed  the 
letter  above  quoted. 

About  five  days  thereafter  Miller  telegraph- 
ed appellant:  "Be  in  Memphis  in  the  morning 
al>out  eight  o'clock."  According  to  Barr's 
testimony  for  the  appellant  he  met  MlUer  at 
the  station  in  Memphis,  and  gave  him  the 
names  of  some  parties  who  would  show  him 
the  property  embraced  in  the  letter,  giving 
the  name  of  H.  Richard  Smith  at  West  Point, 
Miss.,  who  would  show  the  property  in  that 
section,  which  included  the  property  finally 
exchanged.  Miller  proceeded  to  South  Mis- 
sissippi and  thence  to  Meridian,  and  when 
he  reached  Meridian,  Miss.,  on  the  way  to 
West  Point,  be  found  he  Iiad  lost  the  name 
of  Smith  and  telegraphed  the  appellant  from 
Meridian  as  follows:  "Be  in  West  Point  tills 
evening.  Lost  address."  Appellant  wired 
back:  "Call  on  H.  Ridbard  Smith,  West 
Point"  Appellee  called  upon  Smith,  looked 
over  different  property,  and  finally  traded 
with  Smith  by  exchanging  his  property  in 
Dexter,  Mo.,  for  a  farm  which  Smith  owned 
near  West  Point,  Miss.,  described  in  the 
al)ove  letter.  Afterwards  the  appellant  wrote 
to  Miller  inquiring  the  result  of  the  trip  to 
West  Point,  sajrlng  that  if  no  trade  had  been 
made  that  he  would  try  to  find  scmiethlng 
else,  and  subsequently  wrote  Miller  demand- 
ing a  commission  of  $600  for  services  in  the 
matter.  To  this  Miller  replied  that  he  was 
at  a  loss  to  understand  upon  what  tbeory 
appellant  looked  to  him  for  a  oommission, 
"as  the  land  was  not  listed  on  any  informa- 
tion furnished  you  at  my  request.  As  Mr. 
Smith  owned  the  land  concerned  in  his  half 
of  the  trade  it  seems  -to  me  if  you  had  any- 
thing due  you  in  the  way  of  commissions 
you  should  look  to  him  for  settlement.  I 
talked  to  Mr.  Smith  personally  and  showed 
him  your.  letter  and  he  said  it  was  not  quite 
plain  to  him." 

The  appellant  tfaereapon  brought  salt,  and 
on  the  trial  introduced  Mr.  Barr,  who  testi- 
fied that  the  property  descrit>ed  in  the  letter 
above  set  out  was  listed  with  the  appellant 
by  H.  Bichard  Smith,  who  was  a  real  es- 
tate agent  at  West  Point,  and  that  they  had 
an  arrangement  with  each  other  to  divide 
commissicms,  but  that  on  the  sale  of  Mr. 
Smith's  property  he  saved  the  commission. 
In  other  words,  the  appellant  was  entitled  to 
no  commission  from  Mr.  Smith  under  their 
arrangement  as  to  property  owned  by  Mr. 
Smith  which  they  listed  and  sold.  He  fur- 
ther testified  tliat  he  did  not  disclose  to  Mr. 
Miller  the  contract  and  arrangement  between 
H.  Richard  Smith  and  the  appellant.  On 
this  evidence  the  court  sustained  the  motloa 
of  the  defendant  to  strike  out  the  evidence 
and  grant  a  peremptory  instruction  which 
was  sustained  and  Judgment  duly  entered, 
from  wlilch  Judgment  tlUs  appeal  la  prose- 
cuted. 

We  think  the  action  of  the  drcnlt  court 
was   correct  on   the  facta  In  this  record. 
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Tbere  was  nothing  to  show  that  Miller  knew 
that  appellant  was  representing  both  par- 
ties, and  we  think  the  natural  Inference  from 
all  the  circumstances  Is  that  Miller  under^ 
stood  that  the  appellant  was  representing 
the  property  owners  other  than  himself,  and 
that  he  did  not  understand  that  the  appellant 
was  representing  him  as  his  agent.  In  other 
words,  he  was  dealing  with  the  appellant  as 
the  agent  of  other  persons,  and  not  using  the 
appellant  as  bis  agent,  and  did  not  know  that 
the  appellant  was  representing  both  buyer 
and  seller  or  both  parties  to  the  exchange. 

There  is  a  difference  between  a  broker  and 
a  real  estate  agent,  and  we  thUik  the  appel- 
lant, under  the  fticts  in  this  record,  was  a 
real  estate  agent  and  not  a  broker.  If  he 
Is  representing  both  parties,  he  must  disclose 
to  each  of  the  parties  his  relation  to  the 
other. 

In  9  Corpus  Juris,  p.  518,  i  20,  the  follow- 
big  principle  Is  stated  : 

"Identiti/  of  Prinoipal  Primarily  a  bwAer 
employed  to  do  a  particular  thing  is  the  agent 
of  the  party  who  first  employs  him,  and  he  can- 
not, without  the  full  and  free  conaent  of  both 
parties,  be  the  agent  of  both  thronghout  the 
transaction;  but  in  bo  far  as  he  acts  strictly 
as  a  middleman  to  bring  Ute  parties  together  or 
to  exeeate  the  contract  after  the  parties  have 
agreed  on  the  terms,  such  as  to  effect  a  pur- 
diase  or  sale  of  property,  he  is  the  common 
agent  of  botli  parties.  Bat  where  the  contract 
is  completed,  signed,  and  delivered,  the  agency 
of  the  broker  as  to  both  parties  ceases,  and  if 
it  is  soDgbt  to  bind  either  party  by  any  action 
of  the  broker  after  the  execution  of  the  con- 
tract, it  must  be  shown  that  he  had  authority 
to  act." 

Inasmuch  as  he  admits  tliat  he  did  not 
bring  to  the  attention  of  Mr.  Miller  the  fact 
that  he  was  Claiming  to  be  the  agent  of  both 
parties,  and  did  not  disclose  his  agency  for 
H.  Richard  Smith,  he  was  not  entitled  to 
recover  from  the  appellee,  and  the  peremp- 
tory instruction  was  properly  given. 

Affirmed. 


(US  Hlaa.  153) 

FRATERNAL  AID  UNION  v.  WHITEHEAD. 
(No.  21472.)* 

(Supreme   Court   of   Mississippi,   Division  B. 
March  21,  1921.) 

(SvUalut  hy  the  Court.) 

I.  Appeal  and  error  €=>IOOI(l)  —  Insurance 
9=9819(4)— Where  reasonable  men  may  draw 
different  conclusions  from  evidence,  verdict 
■•t  set  aside;  evidence  showed  insured  rail- 
way mail  clerk  did  not  Jump  from  oar,  bat 
fell  out. 
The  jury  is  the  judge  of  the  credibilty  of 

the  witnesses  and  the  weight  of  the  evidence; 

and   where   the    facts   and   circumstances   are 

such  that  reasonable  men  may  draw  different 


conclusions  therefrom,  the  verdict  of  a  Jury 
will  not  be  set  aside  as  being  insuffident  to  sup- 
port a  verdict.  The  facts  in  this  case  examin- 
ed, and  JkeZd  sufficient  to  support  the  verdict. 

2.  Insurance  <9=»724(l),  755(2)— Constitution 
of  benefit  sodely  that  no  ofHcer  or  agent 
night  alter,  modify,  or  waive  provisions  held 
void. 

A  provision  in  the  constitution  and  by-laws 
of  a  benefit  society  that  "no  officer  or  member 
of  the  supreme  lodge,  except  the  supreme  pres- 
ident by  dispensation,  nor  any  local  or  subordi- 
nate lodge  or  any  officers  or  member  thereof, 
or  any  organizer,  depoty,  or  agent,  shall  have 
authority  to  change,  alter,  modify,  or  waive 
any  of  the  provisions  of  this  constitution,"  is 
void  because  a  corporation,  society,  or  individ- 
ual cannot  repeal  the  law  of  estoppel  and  waiv- 
er, and  because  said  provision  does  not  leave 
any  officer  or  agent  of  the  society  who  may  act 
for  it  so  as  to  bind  it  as  to  these  subjects 
London  Guarantee  &  Accident  Co.  v.  M.  C. 
Railroad  Co.,  97  Miss.  165,  52  South.  787. 

3.  Insoranoe  «=»724(2)— Representations  In  ap- 
plloatlon  not  warranties  when  made  on  ex- 
planation of  manager  of  soelety. 

Where  a  state  manager  of  a  benefit  society 
whose  powers  are  not  limited  by  the  by-lawt 
of  the  society  makes  out  an  application  for  an 
applicant  for  a  benefit  certificate,  and  writes 
the  answers  to  questions  propounded  to  the 
applicant  and  interprets  the  meaning  of  such 
questions  and  writes  answers  after  having  the 
full  facts  explained  to  him  by  the  applicant, 
the  answers  wiU  not  be  held  warranties  so  as 
to  avoid  the  certificate  issued  thereon,  even 
though  not  literally  true.  If  they  are  not 
false,  considered  in  the  light  of  the  facts  made 
known  to  the  agent,  or  if  not  false  in  the  light 
of  bis  explanations  of  the  meaning  and  purpose 
of  the  questions  asked,  they  will  not  avoid  the 
policy  or  certificate. 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  H.  Potter,  Judge. 

Action  by  Mrs.  Julia  A  Whitehead  against 
the  Fraternal  Aid  Union.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Wells,  Stevens  &  Jones,  of  Jackson,  and  A. 
J.  Calhoun,  of  Memphis,  Tenn.,  for  appellant. 
Teat  &  Potter,  of  Jackson,  for  appellee. 

ETHRIDGE,  J.  The  appellee  filed  a  suit 
against  the  appellant  on  a  certificate  of  fra- 
teral  Insurance  Issued  upon  the  life  of  Hubert 
T.  Whitehead,  who  came  to  his  death  by 
jumping  or  falling  from  a  railway  mall  car 
on  the  Gulf  &  Ship  Island  Railroad  (Company, 

The  application  for  a  certificate  by  White- 
head contained,  among  other  things,  the  fol- 
lowing stipulations: 

"1  hereby  agree.  In  consideration  of  the  issu- 
ance to  me  of  a  benefit  certificate,  that  the  con- 
tract between  the  Fraternal  Aid  Union  and  my- 
self shall  be  this  application,  and  the  accom- 
panying medical  examination,  and  the  benefit 
certificate  to  me  and  the  constitution  and  laws 
of  the  said  Fraternal  Aid  Union,  now  in  force 
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or  hereafter  adopted,  Indttding  all  amendments 
hereafter  made." 

"For  myself  and  my  benefldary  or  beneficiar- 
ies, I  agree  further  that  all  intereata,  rights, 
and  benefits  which  may  or  shall  hare  accrued 
by  reason  of  my  membership  in  said  order  shall, 
in  case  of  my  expulsion  from,  or  the  voluntary 
severance  of  my  connection  with,  said  order,  or 
in  the  event  of  my  failure  to  comply  with  or 
violation  by  me  of  the  constitution  or  laws  of 
said  the  Fraternal  Aid  Union  now  In  force  or 
hereafter  adopted,  including  all  amendments 
hereafter  made,  be  absolutely  forfeited  and  de- 
termined." 

"I  hereby  agree  for  myself  and  my  benefl- 
dary or  beneficiaries  that  any  physidan  or  sur- 
geon who  may  have  attended  me  for  any  illness 
or  injury  is  hereby  directed  and  authorized  to 
impart  to,  and  any  duly  authorized  representa- 
tive of  said  society  shall  be  entitled  to  receive 
from,  any  such  physidan  and  surgeon  a  full 
statement  of  any  matters  which  may  have  come 
to  his  Icnowledge  in  his  professional  capacity 
while  so  attending  me,  and  I  further  agree 
that,  notwithstanding  the  law,  or  laws,  of  any 
state  or  territory  rendering  incompetent  or 
privileged  the  testimony  of  any  physidan  or 
surgeon  as  to  matters  coming  to  his  knowledge 
in  his  professional  capadty,  in  case  of  suit 
brought  to  recover  on  any  benefit  certificate 
issued  to  me  by  said  the  Fraternal  Aid  Union, 
the  testimony  of  such  physidan  or  surgeon 
with  regard  to  such  matters  shall  be  admissi- 
ble in  evidence." 

"I  hereby  agree  and  declare  that  all  state- 
ments and  answers  made  by  me  herein  to  be 
warranties  and  in  all  respects  full,  true,  and 
complete,  that  such  statements  and  answers 
were  written  by  my  direction  and  read  over 
by  me  before  tiie  signing  of  this  application, 
and  that  said  statements  and  answers  have 
been  in  no  way  or  manner  affected  or  induced 
by  any  agent,  officer,  or  representative  of  the 
Fraternal  Aid  Union,  and  I  hereby  agree  for 
myself  and  for  my  beneficiary  or  beneficiaries, 
if  any  one  or  more  of  such  answers  or  state- 
ments are  false,  untrue,  or  fraudulent,  the 
benefit  certificate  which  may  be  issued  to  me 
shall  be  null  and  void  and  of  no  effect." 

"Have  you  in  the  past  five  years  been  treat- 
ed by  or  consulted  any  physidan  in  regard  to 
personal  ailment?     A.  None." 

"What  illness,  disease,  or  injuries  have  you 
had  since  childhood?    A.  None." 

The  policy  issued  on  this  certlflcate  con- 
tained the  following,  among  other  things : 

"This  certificate  is  based  upon  the  applica- 
tion of  the  member  to  whom  the  same  is  issued 
and  the  medical  examination  accompanying  the 
same,  and  said  application  with  said  medical 
examination,  the  artides  of  incorporation,  the 
constitution  and  laws  of  the  association  now 
and  hereafter  adopted,  and  this  certificate  con- 
stitute the  agreement  between  the  Fraternal 
Aid  Union  and  said  member." 

Section  20,  c.  206,  Laws  of  Misslsslpid  of 
1916  (section  5192,  Hemingway's  Code),  readia 
as  follows: 

"The  constitution  and  laws  of  the  sodety  may 
provide  that  no  subordinate  body,  nor  any  of 
its  subordinate  officers  or  members  shall  have 


tiie  power  or  authority  to  waive  any  of  the  pro- 
vislons  of  the  laws  and  constitntion  of  the 
sodety,  and  the  same  shall  be  binding  on  the 
sodety  and  each  and  every  member  thereof 
and  on  all  beneficiary  members." 

Section  106  of  the  constitntion  and  laws  of 
appellant  reads  as  follows: 

"No  officer  or  member  of  the  supreme  lodge, 
except  the  supreme  president  by  dispensation, 
nor  any  local  or  subordinate  lodge  or  any  of- 
ficers or  member  thereof  or  any  organizer,  dep- 
uty or  agent,  shall  have  authority  to  change, 
alter,  modify  or  waive  any  of  the  provisions 
of  this  Constitution." 

Secticm  53  of  the  constitution  and  laws  of 
appellant  reads  as  follows: 

"If  any  member  shall  die  or  sulfer  injury  In 
any  way  on  account  of  any  act  on  hie  part 
which  is  a  violation  of  any  law  of  the  state  in 
which  he  or  she  is,  or  of  the  United  States, 
while  engaged  in  the  commission  of  a  crime  or 
while  escaping  from  an  officer  of  the  law  or  in 
flight  from  arrest,  he  shall  thereby  forfeit  all 
rights  of  membership  and  all  moneys  paid,  and 
all  rights  under  his  certificate." 

Section  62  of  the  constitution  and  laws  of 
the  appellant  reads  as  fcdlows: 

"(d)  If  death  of  any  person  who  now  is  or 
shaU  hereafter  become  a  member  shall  be  due 
to  suidde,  whether  sane  or  insane,  voluntary 
or  involuntary,  consdons  or  unconscious,  the 
fun  liability  of  the  assodation  shall  be  the 
amount  actually  paid  by  the  member  to  the  ben- 
efit fund.    •    •    • 

"(f)  That  each  and  every  promise,  walrer, 
guarantee  or  other  matter  set  forth  in  the  ap- 
plication and  signed  by  the  member  is  a  part 
of  the  contract  between  the  member  and  the 
assodation  as  fully  as  though  fully  set  forth  in 
the  certificate  issued  to  the  member,  the  same 
as  though  they  were  a  part  of  the  Constitn- 
tion of  the  assodation." 

The  appellant  In  defense  pleaded  the  geni- 
al Issue  and  special  pleas  setting  up  the  sev- 
eral sections  of  its  constitntion  and  the  above 
provisions  from  the  application  for  Insurance 
and  the  quotation  from  the  policy  in  defense 
of  the  action,  and  also  filed  notice  under  the 
general  Issue  setting  forth  in  snbstance  the 
provisions  and  averring  breaches  thereof  by 
the  deceased,  and  alleging  that  the  deceased 
came  to  his  death  either  by  snidde  by  will- 
fully Jumping  from  the  train,  or  that  be  was 
attempting  to  flee  arrest  and  came  to  his 
death  by  reason  of  trying  to  escape  arrest. 

The  r^llcatlon  of  the  appellee  to  these 
several  pleas  set  up  waiver  and  estt^pd  on 
the  part  of  the  appellant  by  reason  of  tbe 
fact  that  the  agent  of  the  appellant,  the  state 
manager,  made  out  the  application  for  the  de- 
ceased, and  tliat  the  deceased  disclosed  to 
the  agent  the  real  facts,  and  that  the  agent 
Interpreted  the  questions  in  the  application 
for  the  certificate  by  the  deceased  by  stating 
that  the  questions  referred  to  illnesses  of  a 
serious  nature,  and  eq^ecially  to  those  ccHn- 
Ing  within  a  period  of  five  years  next  preced- 
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lag  the  time  of  the  application  for  the  certifi- 
cate, and  that  the  agent  of  appellant  taking 
the  application  had  fnll  knowledge  of  the 
real  facts  as  disclosed  by  the  evld»ice,  and 
by  reason  thereof  the  appellant  had  waived 
the  provisions  and  was  estopped  by  the  con- 
duct of  its  agent  from  relying  upon  the  said 
defenses,  and  that  the  knowledge  of  the 
agent  was  the  knowledge  of  the  appellant. 

Demurrers  were  filed  to  the  replications 
and  overmled  by  the  trial  court,  and  the 
cause  was  submitted  to  a  Jury,  who  found 
for  the  idatDtlfl  on  the  issues  submitted. 

On  the  hearing  the  proof  for  the  defend- 
ant  on  its  afllrmatire  defenses  as  to  suldde 
and  as  to  escaping  arrest  was  the  testimony 
of  a  post  office  inspector  who  testified  that  he 
and  another  Inspector  entered  the  railway 
mail  car  on  which  the  deceased  was  employed 
on  the  day  of  his  death  at  Wiggins,  Miss., 
and  proceeded  to  examine  the  business  of  the 
mail  service,  and  found  in  a  compartment 
of  said  car  certain  letters  which  had  been 
rifled  or  opened;  that  thereupon  they  in- 
formed the  deceased  that  he  could  continue 
his  run  until  he  reached  Gulfport,  at  which 
time  he  would  be  relieved  of  his  key  and 
commission  as  railway  mall  clerk  and  turned 
over  to  the  proper  authorities;  that  as  they 
approached  Landon,  a  flag  stop  on  the  Oulf  & 
Ship  Island  Railroad,  the  deceased  had 
placed  the  catcher  arm,  an  appliance  used 
on  the  mall  car  In  the  service  for  catching 
mail  appended  to  a  crane  to  take  up  mall 
without  stopping  the  train,  and  that  he  was 
looking  out  of  the  car  doors  on  approaching 
this  station,  and  placed  his  hand  on  the 
catdier  arm  and  swung  or  jumped  out  of  the 
car,  while  the  train  was  crossing  a  ravine  or 
cre^  and  in  falling  <»:  descending  from  the 
car  to  the  ravine  deceased  struck  a  sill, 
which  resulted  in  his  death. 

The  proof  for  the  appellant  also  consisted 
In  the  introduction  of  the  ai^Iication-  with 
the  answers  written  therein  containing  the 
proyisions  therein  set  out,  and  the  introduc- 
tion of  an  application  to  the  Lamar  Life  In- 
surance Company  npon  which  a'  policy  was  is- 
sued, but  which  had  been  discontinued  by 
reason  of  the  nonpayment  of  the  premiums, 
in  which  application  deceased  stated  that  he 
bad  sufTered  a  broken  leg  or  ankle  in  the 
year  1901,  said  application  being  n<ade  in 
1907,  and  the  application  in  the  recent  case, 
being  issued  In  1918,  did  not  disclose  this  in- 
jury. The  application  in  the  present  case 
stated  that  the  applicant  had  |1,000  insur- 
ance in  the  Lamar  life  Insurance  Company, 
wltlch  was  not  true  in  fact,  because  of  the 
lapse  thereof  as  above  stated. 

The  appellee  introduced  the  manager  of 
tbe  appellant,  who  made  out  the  application 
of  the  deceased,  who  testified  in  support  of 
tbe  replication  above  set  forth,  stating  that 
tbe  applicant  stated  the  facts  to  him,  and 
ttiat  he  knew  of  the  injury  and  of  the  lapse  of 


the  policy,  but  that  he  put  down  the  answer 
as  he  did  for  tbe  reason  that  he  thought  there 
might  be  extended  insurance  keeping  the  pol- 
icy in  force,  and  also  because  it  showed  that 
the  aK>licant  had  been  ai^roved  as  an  in- 
surance risk  by  an  old  line  Insurance  .com- 
pany, and  that  he  wrote  the  answers  to  ques- 
tions  with  reference  to  medical  treatment  as 
he  did  because  he  did  not  regard  slight  ill- 
nesses of  any  importance,  and  that  be  so 
stated  to  the  deceased  in  explaining  the  ques- 
tions to  him,  and  that  It  was  the  practice  ol 
all  insurance  agents  In  this  territory  not  to 
note  Illnesses  and  injuries  that  were  not  of 
consequence  or  which  were  not  regarded  as 
serious. 

The  appellee  also  proved  by  a  physidaii 
that  tlte  deceased  had  been  treated  at  inter- 
vals for  a  period  of  four  or  five  years  for 
vertigo,  which  was  described  as  being  "swim- 
ming in  the  head,"  and  as  being  a  symptom 
produced  by  indigestion  and  toxins  resulting 
from  indigestion ;  that  the  effect  of  the  ver- 
tigo was  to  cause  blindness  and  swimming  in 
the  head,  a  flow  of  blood  to  the  head,  and  a 
relaxation  of  the  muscles. 

The  appellee  also  introduced  a  porter  on 
the  train  from  which  the  deceased  fell  or 
jumped  who  testified  that  he  was  on  the  steps 
of  the  colored  passenger  coach,  which  was 
next  to  the  express  car  and  about  40  feet 
from  the  mall  car,  and  that  he  saw  the  de- 
ceased when  he  fell;  that  he  came  out  side- 
ways and  the  porter  thought  at  first  that  it 
was  a  mail  pouch;  that  deceased's  head 
struck  the  sill  on  the  trestle,  but  his  cap  was 
not  knocked  otT,  and  that  when  the  car  tn 
which  the  iwrter  was  riding  passed  over  the 
place  where  the  deceased  fell  that  deceased's 
body  was  "still  jostling  where  he  fell" ;  that 
the  porter  did  not  see  the  body  when  it  left 
the  car,  but  saw  it  almost  immediately  there- 
after.   He  was  asked: 

"Q.  How  near  to  the  gromid  was  it  when  you 
first  saw  the  body?  A.  He  hadn't  more  than 
got  out  of  the  door;  I  don't  know  whether  he 
was  clear  out  the  door.  Q.  Tea  didn't  see  bim 
when  he  left  the  door?  A.  I  never  seen  hi* 
body — ^I  didn't  see  his  body  when  It  whirled 
out.  Q.  You  said  awhile  ago  you  thoaght  it 
was  a  mail  pouch  till  it  almost  hit  the  ground? 
A.  I  says  I  thought  it  was  a  mail  pouch?  Q. 
Yes.  Now  you  couldn't  swear  whether  he  came 
out  feet  foremost  or  head  foremost,  could  you? 
A.  Yes,  sir;  because  I  know  a  man's,  body 
from  his  head.  Q.  He  was  clear  of  the  car  and 
clear  of  the  bridge  when  you  saw  him?  .  A.  No, 
air." 

On  redirect  examination  the  porter  stated : 

"I  don't  know  whether  he  jumped  out  or  fell 
out;  I  couldn't  say,  because  I  was  not  in  the 
car,  and  the  door  was  too  narrow  for  a  per- 
son to  lean  around  to  see  anybody.  Q.  How  did 
his  body  go  out?  A.  His  body  went  out  kinder 
sideways;  that  is  the  poBition  I  saw  it;  and 
he  was  just  learing  the  top  of  the  door  aa  I 
caught  sight." 
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The  appellaiit  Insists  that  It  was  entitled 
to  a  peremptory  Instmction  for  several  rea- 
sons, one  of  them  being  that  the  proof  by 
the  plaintiff  In  rebuttal  or  contradiction  of 
the  post  office  inspector  is  not  sufficient  for 
the  Jury  to  find  that  the  deceased  did  not 
Jump  out  of  the  car,  and  that  there  was  In 
reality  no  conflict  between  the  post  office  in- 
spector's testimony  and  that  of  the  plaintiff 
upon  this  fact 

[1  ]  Taking  the  physician's  testimony  as  to 
the  effect  of  the  vertigo  in  connection  with 
the  testimony  of  the  negro  porter  as  to  how 
the  deceased's  body  fell,  we  think  there  was 
such  contradiction  as  would  authorize  a  Jury 
to  find  for  the  plaintiff  on  this  issue.  Taking 
all  that  all  the  witnesses  said  upon  this 
proposition,  we  think  the  jury  could  draw  a 
conclusion  that  the  deceased  fell  from  the 
car  rather  than  that  he  jumped  from  the  car, 
and  as  the  jury  so  found  by  their  verdict,  and 
as  the  burden  to  show  the  fact  on  this  issue 
was  on  the  defendant,  this  point  Is  not  well 
taken. 

[2]  We  come  now  to  the  effect  section  106 
of  the  constitution  and  laws  of  the  appellant, 
and  section  20,  c.  206,  Laws  of  Mississippi  of 
1916  (section  S192,  Hemingway's  Code), 
have  upon  the  application  of  the  deceased. 

It  is  earnestly  insisted  by  the  appellant 
that  the  testimony  of  the  manager  was  in- 
competent because  the  language  of  section 
106  of  the  constitution  and  laws  of  the  ap- 
pellant : 

"No  ofScer  or  member  of  the  supreme  lodge, 
except  the  supreme  president  by  dispensation, 
nor  any  local  or  subordinate  lodge  or  any  offi- 
cers or  member  thereof  or  any  organizer,  dep- 
uty, or  agent,  shall  have  authority  to  change, 
alter,  modify,  or  waive  any  of  the  provisions 
of  this  constitution" 

— ^prevents  the  act  of  the  manager  from  belnc 
the  act  of  the  appellant.  If  this  provision 
of  appellant's  constitution  is  given  effect  as 
written,  no  element  of  estoppel  could  ever  be 
attributed  to  the  appellant,  nor  could  it  be 
held  to  have  waived  anything  unless  the 
"supreme  president"  of  appellant  should 
waive  it  "by  dispensation" ;  in  other  words, 
there  would  be  no  waiver  except  by  the  ex- 
press order  of  the  appellant's  president 
amounting  to  a  "dispensation.'' 

The  law  of  waiver  and  of  estoppel  does 
not  depend  upon  contract.  The  waiver  may 
be  made  by  conduct  and  action  as  well  as  by 
words,  and  no  contract  can  repeal  the  law 
upon  this  proposition.  Estoppel  is  predicated 
upon  the  doing  of  a  thing  by  a  party  which 
causes  another  person  to  act  or  change  his 
situation  by  reason  of  such  act  of  the  other 
party  as  would  make  it  inequitable  or  unjust 
to  permit  the  party  to  assert  to  the  con- 
trary. 

There  must  at  all  times  be  some  person 
who  can   represent   the  aiq;)ellant  in  such 


way  as  to  create  an  estoppd  or  to  create  a 
waiver,  and  the  provisions  of  the  appellant^s 
constitution  above  set  out  do  not  provide  or 
leave  room  for  this  rule  to  operate.  We  do 
not  feel  that  we  have  any  authority  to 
eliminate  a  portion  of  the  said  section  so 
as  to  make  it  stand.  It  must  stand  or  fall 
upon  its  validity  as  written.  This  court  has 
had  occasion  to  pass  upon  this  proposition  be- 
fore, and  it  has  held  that  a  company  cannot 
eliminate  the  law  so  as  to  escape  the  conse- 
quences of  its  act  that  would  result  in  waiv- 
er or  estoppel  if  the  company  was  an  In- 
dividual. 

In  the  case  of  London  Guarantee  k  Acci- 
dent Co.  T.  M.  G.  Railroad  Go.,  97  Miss.  165, 
52  South.  787,  It  was  held  that  a  stipulation 
in  a  written  contract  to  the  effect  that  its 
provisions  shaU  not  be  waived  by  parol  is  in- 
effectual, as  much  so  as  would  be  a  parol 
agreenfent  not  to  cmitract  in  writing.  And 
that  a  stipnlatlon  in  a  contract  executed 
by  a  corporation  to  the  effect  that  its  terms 
could  not  be  waived  by  any  agent  or  officer 
is  not  aided  by  the  claim  that  the  power  to 
waive  was  confined  to  the  corporation  itself, 
since  a  corporation  can  act  only  by  agents 
and  officers.  A  clause  relied  on  in  ttiat  case 
read  as  follows: 

"The  assured  shall  not  voluntarily  assume 
any  liability,  nor  shall  the  assured,  without  the 
written  consent  of  the  company  previously  giv- 
en, incur  any  expense  or  settle  any  daim  ex- 
cept at  his  own  cost,  or  interfere  in  any  nego- 
tiation for  settlement  or  any  legal  proceedings, 
except  that  the  assured  may  provide  at  the  time 
of  the  accident,  such  surgical  relief  as  is  im- 
perative. Whenever  requested  by  the  company, 
th«  assured  shall  aid  bi  securing  information 
and  evidence  and  the  attendance  of  witnesses, 
and  in  effecting  settlements  and  in  prosecuting 
appeals." 

And  the  policy  contained  a  provision  that 
Its  provision  could  not  be  waived  by  any 
officer  or  agent.  In  that  case  the  railroad 
company  had  sued  the  Guarantee  &  Accident 
Oompany  for  money  to  reimburse  itself  for 
certain  moneys  paid  out  by  the  railroad  com- 
pany in  settlement  of  certain  personal  In- 
Jury  claims,  and  the  Guarantee  &  Accident 
Company's  first  defense  was  that  the  claim 
should  not  have  been  paid  under  the  terms 
of  the  policy  without  the  written  consent  of 
the  Guarantee  &  Accident  Company.  The 
court  in  that  case,  quoting  with  approval 
from  the  case  of  Home  Insurance  Co.  v. 
Gibson,  72  Miss,  at  page  64^  17  South,  at 
page  14,  84  follows: 

"It  is  in  vain  to  say  that  this  dause  does  not 
seek  to  prevent  the  corporation  itself  from 
waiving  a  stipulation.  The  corporation  acta 
only  through  agents;  and,  if  "no  agent,  no  of- 
ficer, and  no  other  representative'  can  waive  a 
stipulation,  who  is  left  to  waive  it  for  the  cor- 
poration? This  clause  is  a  species  of  refine- 
ment by  which  the  corporation  withdraws  with- 
in its  invisible  and  intangible  ideality    when 
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liability  !■  sought  to  be  imposed  upon  it,  bound 
by  the  acts  of  no  agent,  officer,  or  other  rep- 
resentatiTe,  but  reaches  forth  therefrom  with 
Briarean  hands  to  receive  the  profits  and  avails 
of  these  same  acta  performed  by  these  same 
'agents,'  as  against  those  with  whom  those 
same  agents  have  dealt.  The  refinement  is  to 
subtle  for  the  practical  affairs  of  actual  life, 
and  we  repudiate  it" 

The  court  then  quotes  from  authorities  in 
this  and  other  states  to  sustain  its  conclu- 
sion, and  reversed  and  remanded  that  case 
for  a  new  triaL 

[3]  In  the  case  at  bar  tlie  state  manager 
of  appeUant  was  appointed  by  the  "supreme 
president"  of  appellant,  and  the  "supreme 
president"  had  full  control  under  its  consti- 
tution and  by-laws  of  the  management  of  this 
department  of  the  work,  and  selected  and 
removed  Its  managers  and  physicians,  and 
passed  upon  the  applications  for  insurance, 
and  had  full  power  to  direct  the  manager's 
activities,  and  to  make  rules  and  regulations 
by  which  the  manager  would  act  and  be 
governed.  There  is  no  definition  of  the  mana- 
ger's powers  in  the  appellant's  constitution 
and  by-laws,  but  he  acts  for  the  "supreme 
president"  in  the  performance  of  certain  du- 
ties which  are  confided  by  the  constitution 
and  by-laws  to  the  "supreme  president."  He 
was  an  agent  of  the  appellant,  and  knowl- 
edge coming  to  him  must  be  the  knowledge 
of  the  appellant,  as  he  was  acting  for  the 
appellant  under  the  direction  of  the  "supreme 
president."  This  agent  or  manager  testifies, 
showing  that  he  had  knowledge  of  the  mate- 
rial matters  upon  wUch  the  policy  was  Is- 
sued, and  that  be  made  out  the  application 
on  his  interpretation  of  the  meaning  and 
purpose  of  the  question  propounded.  He  also 
testifies  that  the  assured  did  not  read  the 
application  and  answers  over,  but  signed 
them  as  written,  according  to  his  recollec- 
tion. 

It  is  said  that  the  application  agrees  that 
the  answers  to  the  questions  are  to  be  treat- 
ed as  warranties,  and  that  as  a  matter  of 
fact  the  answers  were  not  true  as  stated,  and, 
regardless  of  its  effect  upon  the  risk,  the 
policy  is  voided.  The  answers  as  written 
in  the  light  of  the  Interpretation  placed  upon 
the  questions  would  not  constitute  a  breach  of 
warranty,  but  upon  a  literal  construqtlon  of 
the  questions  would  constitute  breaches  of 
warranty. 

As  the  applicant  was  led  by  the  agent  of 
the  appellant  to  place  a  construction  on  the 
questions  and  answers  and  was  led  to  answer 
the  questions  on  the  theory  that  the  appel- 
lant was  seeking  material  facts,  we  think 
it  is  a  case  where  the  company  would  not 
be  permitted  to  avail  of  the  defense  of  war- 
ranties brought  about  in  this  manner,  es- 
pecially as  to  warranties  having  no  real 
relation  to  the  risk.  The  applicant  bad  no 
power  to  select  the  manager,  and  we  think 


the  doctrine  of  warranties  is  not  applicable 
and  available  as  a  defense  under  the  facts 
shown  in  this  record.  There  is  much  reason 
in  the  explanation  of  the  manager  that  it 
would  be  impractical  to  note  every  slight 
illness  or  every  consultation  w^th  a  physl- 
dan,  and  tlrnt  it  would  not  be  the  purpose 
of  the  appellant  in  writing  insurance  to  seek 
information  that  would  hare  no  practical 
value. 

In  Planters'  Ins.  Co.  t.  Myers,  06  Miss. 
479,  30  Am.  Rep.  521,  it  was  held  that  a 
printed  provision  in  a  policy  of  insurance 
that— 

"It  is  part  of  this  contract  that  any  person 
other  than  the  assured,  who  may  have  procured 
this  insurance  to  be  taken  by  the  company, 
stMll  be  deemed  to  be  the  agent  of  the  assur- 
ed,. •  •  *  and  not  of  the  company,  under 
any  circumstances  whatever,  or  in  any  trans- 
action relating  to  this  insurance" 

— cannot  convert  the  agent  who  procured  the 
application  and  made  the  contract  of  insur- 
ance on  behalf  of  the  appellant  into  an  agent 
of  the  assured.  It  is  the  duty  of  an  appli- 
cant for  insurance  to  disclose  ali  f&cta  mate- 
rial to  the  risk,  but,  if  he  does  so,  and  the 
agent  of  the  appellant,  acting  within  the 
scope  of  hla  powers,  deemed  these  matters 
immaterial,  and  so  writes  the  answers  iu  the 
application  for  the  applicant,  the  appellant 
would  not  be  permitted  to  defend  on  the 
ground  that  the  answers  were  not  true  within 
the  literal  meaning  of  the  words  used  in  the 
application. 

In  the  case  of  American  Life  Ins.  Co.  v. 
Mahone,  66  Miss.  180,  it  was  held  that.  If 
the  agent  of  an. insurance  company  under- 
takes the  preparation  of  an  application  for 
insurance  in  his  company,  and  by  mistake  or 
omission  fails  to  write  down  correctly  the  ap- 
plicant's answer  to  a  question  propounded, 
the  company  will  be  bound  by  such  answer. 
Just  as  if  it  bad  been  written  down  In  the 
language  used  by  the  applicant,  and  present- 
ed thus  to  the  company  for  its  action. 

In  Mutual  Reserve  Fund  Life  Association 
v.  Ogletree,  77  Miss.  7,  25  South.  869,  this 
court  held: 

"If  the  agent  of  an  insurance  company  be 
fully  advised  of  the  facts,  and  write  or  advise 
false  answers  to  the  inquiries  contained  in 
the  written  application,  his  principal  cannot 
avoid  the  policy  because  of  such  answers." 

In  Lewis  v.  Mutual  Reserve  Fund  Life 
Ass'n,  27  South.  649,  this  court  held  that, 
where  on  the  death  of  tbe  insured,  an  illit- 
erate negress,  the  defendant  company  refused 
to  pay  the  poUcy  because  of  falsehood  in 
answering  certain  interrogatories  in  the  ap- 
plication, and  the  plaintiff,  the  beneficiary, 
gave  notice  of  proof  that  the  insured  was 
old  and  unable  to  read,  that  all  questions 
asked  her  she  truthfully  answered,  that  the 
application  had  rot  been  read  over  to  ber 


Digitized  by 


Google 


458 


87  SOUTHERN  BEPOBTEB 


(Miss. 


or  signed  by  her,  and  that  she  did  not  know 
Its  contents,  and  that  the  false  answers  were 
made  solely  through  the  frand  of  defendant's 
agent  taking  the  application,  It  was  error  to 
strike  this  notice  from  the  flies  as  InsnfH- 
dent,  and  to  grant  a  peremptory  Instruction 
for  the  defendant  See,  also,  Phenlx  Ins. 
CJo.  v.  Bowdre,  67  Miss.  620,  7  Sonth.  596, 
19  Am.  St  Bep.  826;  Ii.  &  L.  A  O.  Ins.  Co. 
V.  Sheffy,  71  Miss.  919,  18  South.  307;  Big 
Greek  Dmg  Co.  v.  Stuyvesant  Ins.  Co.,  115 
Miss.  661,  76  South.  648;  Stewart  y.  Cole- 
man Co.,  120  Miss.  28,  81  South.  663. 

If  the  facts  In  this  case  showed  that  the 
deceased  had  written  the  application  or  bad 
it  done  by  his  agent,  and  that  the  appellant 
bad  no  knowledge  of  the  facts  misrepresent- 
ed, the  deceased  and  the  beneficiary  claim- 
ing through  him  could  not  set  up  that  they 
bad  not  read  the  application,  but  the  fbcts 
In  this  case  present  an  entirely  different 
situation.  The  representations  were  not 
false  if  the  questions  called  for  the  informa- 
tion which  the  state  manager  interpreted 
them  to  call  for.  This  case  must  be  treated 
in  oar  opinion  Just  as  though  the  applicant 
for  the  certificate  was  dealing  personally 
with  the  president  and  the  president  had 
performed  the  acts  that  the  state  manager 
performed.  Certainly  an  insurance  company 
could  not  be  deemed  to  desire  information 
as  to  insignificant  and  slight  ailments  which 
had  existed  a  long  time  prior  to  the  applica- 
tion. A  fraternal  Insurance  company  ought 
to  be  held  to  be  dealing  fairly  with  its  mem- 
bers, seeking  information  wlilch  is  material 
to  the  risk  and  not  wearing  a  web  to  en- 
tangle prospective  members  In.  It  is  trae 
parties  have  a  right  to  make  contracts,  and 
they  may  choose  their  own  terms  and  form 
of  contract,  and  may  imirase  such  conditions 
and  restrictions  not  Tiolatlve  of  law  or  pub- 
lic policy  as  they  may  desire,  but  it  is  equal- 
ly true  that  they  may  waive  provisions  of 
a  contract,  and  that  they  may  so  act  as  to 
estop  themselves  from  asserting  a  fact  that 
they  ought  not  to  assert  under  the  rules 
of  fair  conduct. 

The  learned  circuit  court,  we  think,  reach- 
ed the  correct  conclusions  on  the  law  of  the 
case,  and  the  facts  are  sufficient  to  uphold 
the  verdict,  and  the  Judgment  Is  affirmed. 

Affirmed. 

(126  Ml88.  8) 

SOVEREIGN  CAMP,  W.  0.  W.,  v.  GARNER. 
(No.  21216.) 

(Snpreme   Court  of  Mississippi,   Division  B. 
March  21,  1921.) 

(Synabut  by  the  Court.) 

I.  Insurance  ^=3688— Fraternal  benefit  socie- 
ties not  governed  by  general  law  as  to  filing 
constitution,  eto. 

Under  chapter  206,  Laws  1916,  fraternal 
benefit  societies  are  exempt  from  the  proviBions 


of  section  2636,  C!ode  1906  (Hemingway's  (Jodti 
S  5102),  and  the  existing  requirements  In  ref- 
erence to  fiUng  with  the  Insurance  Commisadon- 
er  the  constitution,  by-laws,  rules,  and  regnla- 
tions  of  such  societies,  and' penalties  for  a  fail- 
ure  to  so  file  them,  are  contained  in  the  pro- 
visions of  chapter  206,  Laws  1916. 

2.  Insnrance  4:s>693— Fraternal  benefit  socie- 
ty's laws  are  of  no  fores  unless  filed  wltk 
Insnrance  Commissioner. 

Under  the  provisions  of  sections  12, 18,  and 
22,  c.  206,  Laws  1916,  the  constitntion,  by-laws, 
rules  and  regulations,  and  amendments  there- 
to, of  every  fraternal  benefit  society  transact- 
ing business  in  this  state  must  be  filed  with 
the  Insnrance  Commissioner  to  give  them  va- 
lidity in  this  state,  and  if  snch  constitution 
and  by-laws  are  not  so  filed,  there  has  been  no 
legal  adoption  thereof  so  far  as  the  interests 
of  policy  holders  in  this  state  might  be  af- 
fected thereby,  and  they  will  not  avoid  or 
defeat  any  policy  issued  by  such  sodety  in 
this  state. 

3.  Evidenoe  <g=394— When  certified  copy  of  law 
of  fraternal  benefit  order  Is  Introduced  bur- 
den Is  on  other  party  to  show  It  had  not  been 
filed. 

Under  section  22,  c.  206,  Laws  1916,  printed 
copies  of  the  constitution  and  laws  as  amend- 
ed, changed,  or  added  to,  certified  by  the  sec- 
retary or  corresponding  officer  of  the  society, 
are  prima  facie  evidence  of  the  legal  adoption 
thereof,  and  when  a  copy  so  certified  has  been 
introduced  in  evidence  by  a  defendant  society, 
the  burden  is  on  the  plaintiff  to  show  that  such 
by-law,  rule,  or  regulation  has  not  been  filed 
with  the  Insurance  Commissioner. 

Appeal  from  Circuit  Goort,  Covington 
County ;   W.  H.  Hughes,  Judge. 

Action  by  Mrs.  Floyd  Dora  Gamer  against 
the  Sovereign  Camp,  Woodmen  of  the  World. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

W.  U.  Oorley,  of  (Collins,  for  appellant 
E.  L.  Dent,  of  (Collins,  for  appellee: 

W.  H.  COOK,  J.  Appellee  instituted  this 
suit  against  the  Sovereign  Camp  of  the 
Woodmen  of  the  World  to  recover  mi  a  pol- 
icy of  insurance  issued  for  her  benefit  to  her 
eon,  William  A.  Oamer,  now  deceased,  and 
from  a  judgment  for  appdlee  this  a];^>eal 
was  i>rosecuted. 

To  the  declaration  filed  in  this  cause,  ap- 
pellant filed  its  plea  of  the  general  issue, 
and  also  filed  a  special  plea  averring  that — 

"The  insured  violated  section  43  of  the  con- 
stitution and  by-laws  of  the  Sovereign  (>amp 
of  Woodmen  of  the  World,  in  that  he  diamged 
his  occupation  from  an  unhazardous  to  a  haa- 
ardouB  employment  by  becoming  an  employee 
in  an  electric  current  generating  plant,  which 
said  employment  began  in  June,  1918,  and  said 
insured  wholly  failed  to  give  notice  within  30 
days  of  his  change  of  occupation  and  wholly 
failed  to  pay  his  monthly  installment  of  30 
cents  per  thousand  as  required  by  paragraph 


4gs>VoT  ottur  ca<w  ne  lam*  topic  and  KST-NiniBBR  In  all  Key-Numbered  Dlaetts  and  IndczM 


Digitized  by 


Google 


Miss.) 


SOVKREION  CAMP, 

(87 


(b),  section  43,  of  the  constitution  and  by-laws 
of  the  Sovereign  Camp  of  the  Woodmen  of  the 
World,  whereby  he  became  snspended  and  his 
beneficiary  certificate  became  null  and  roid 
loss  prior  to  his  alleged  death  in  November." 

To  this  spedal  idea  appellee  filed  a  repli- 
cation, denying  that  the  Insured  had  violated 
section  43  of  the  constitution  and  by-laws  of 
appellant  society,  or  that  the  Insured  had 
changed  his  occupation  from  an  unhazardous 
to  a  hazardous  employment  by  becoming  an 
employee  of  an  electric  current  generating 
plant,  or  that  said  Insured  had  wholly  failed 
to  give  notice  within  30  days  of  his  change 
of  occupation  or  to  pay  his  monthly  install- 
ment of  30  cents  per  thousand  as  required  by 
paragraph  (b),  section  43,  of  the  constitution 
and  by-laws  of  the  Sovereign  Oamp,  Wood- 
ment  of  the  World,  whereby  he  became  sus- 
pended and  his  beneficiary  certificate  became 
null  and  void  prior  to  his  death ;  but  charged 
the  fact  to  be  that  the  insured  died  of  Span- 
ish influenza  and  pneumonia,  and  that  his 
former  occupation  bad  not  contributed  in 
any  way  to  the  death  of  insured. 

By  agreement  of  counsel  the  cause  was 
submitted  to  the  court,  without  the  inter- 
vention of  a  jury,  to  aUde  the  action  and 
judgment  of  the  court  upon  the  special  plea, 
under  certain  evidence  Introduced  by  the 
parties  and  the  following  agreed  statement 
of  facts: 

"That  Willie  A.  Oanier,  the  inmred  in  policy 
sued  on,  was  admitted  to  membership  of  the 
Sovereign  Camp  of  the  Woodmen  of  the  World, 
and  a  policy  issued  to  him,  dated  May  24,  1904, 
at  which  time  he  was  working  as  an  employee 
of  a  lumber  manufacturing  concern,  principally 
in  a  planing  mill;  that  he  continued  to  so  work 
nntn  In  June,  1918,  when  he  left  the  employ- 
ment of  said  Inmber  manufacturing  concwn 
and  entered  the  employment  of  the  Hattiesburg 
Traction  Company  of  Hattiesburg,  Miss.,  and 
remained  in  their  employ  until  the  illness  that 
caused  his  death;  that  the  Hattiesburg  Trac- 
tion Company  is  a  corporation  incorporated  un- 
der the  laws  of  the  state  of  Mississippi,  and 
is  engaged  in  the  operation  of  street  car  lines 
and  street  cars  propelled  by  electric  current, 
and  street  lights,  electric  lights  for  domestic 
and  general  business  use,  and  to  this  end  gen- 
erates its  electric  currents;  that  in  the  month 
of  June,  1918,  the  insured,  WUlie  A  Garner, 
became  an  employee  in  the  generating  plant  of 
the  said  Hattiesburg  Traction  Company,  so 
engaged  as  an  electric  generating  plant,  and  was 
employed  as  an  oiler;  that  his  duty  as  such 
oiler  was  to  see  that  all  bearings  in  said  plant 
were  properly  lubricated,  the  engine  rooms 
properly  swept  and  cleaned,  and  tliat  all  idle 
machines  were  wiped  and  cleaned;  that  his  po- 
sition as  such  oiler  was  subordinate  to  that  of 
the  engineer,  and  that  he  contiaued  to  occupy 
this  position  until  the  18th  day  of  December, 
3918k  when  he  was  stricken  down  with  Spanish 
influenza,  from  which  developed  pneumonia, 
from  which  be  died  December  28,  1918,  and  that 
Us  occupation  did  not  cause  his  death;  that  the 
deceased  was  a  member  of  the  Ora  Camp  at 
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Ora,  Miss.,  and  gave  no  notice  to  the  derk  of 
said  camp  of  bis  change  of  occupation,  and  did 
not  pay  the  sum  of  30  cents  per  month  on  each 
S1,000  of  insurance  carried,  and  that  the  clerk 
of  said  camp  would  so  testify;  that  the  depo- 
sition of  Sovereign  Clerk  John  T.  Yates  is 
hereto  attached,  and  agreed  that  same  may  be 
a  part  of  this  record,  subjett  to  objection  for 
competency  and  relevancy  only;  that  the  copy 
of  the  policy  attached  to  plaintiff's  dedaration 
is  a  true  copy  of  the  policy  issued  to  deceased, 
and  that  the  plaintiff,  Mrs.  Floyd  Dora  Oamer, 
is  the  beneficiary  mentioned  in  said  policy,  and 
that  she  is  of  legal  age;  that  proof  of  death 
was  duly  and  formally  made  by  said  beneficiary, 
all  of  whidi  is  attached  to  this  agreement, 
made  a  part  hereof,  and  included  in  this  agree- 
ment; that  suit  was  filed  by  said  beneficiary 
under  date  of  June  4,  1919,  and  defendant 
hath  pleaded  thereto,  relying  on  sections  43 
and  70  of  the  by-laws  and  constitution  of  said 
defendant  as  a  defense  thereto." 

The  deposition  of  John  T.  Tates,  Sover- 
eign Clerk  and  ex  oflldo  secretary  of  appel- 
lant sodety,  was  offered  In  evidence,  and 
there  was  attached  thereto  as  an  exhibit  a 
printed  copy  of  the  constitution  and  by-laws 
of  the  society,  certified  by  the  witness  as  be- 
ing a  true,  perfect,  and  compared  copy,  and 
section  43  of  these  by-laws  contains  the  fol- 
lowing stipulation: 

"If  any  member,  engage  In  the  occupation' or 
business  of  employee  in  an  electric  current 
generating  plant,  he  shall  within  30  days  notify 
the  derk  of  his  camp  of  such  change,  and  wliile 
so  engaged  in  such  occupation,  he  shall  pay 
on  each  monthly  assessment  or  installment  30 
cents  for  each  ^1,000  of  his  beneficiary  certifi- 
cate in  addition  to  his  regular  rate,  and  any 
member  failing  to  notify  the  derk  and  make 
such  payments  as  above  provided  shall  stand 
snspended  and  his  beneficiary  certificate  be  null 
and  void." 

Appellee  objected  to  the  Introduction  of 
the  constitution,  rules,  by-laws,  or  regula- 
tions of  the  apiwllant  society  for  the  reasoo 
that  appellant  had  not  shown  that  it  had 
complied  with  section  2636,  Code  of  1906 
(Hemingway's  Code,  {  5102),  by  filing  with 
the  State  Insurance  Commissioner  a  copy 
of  such  constitution  and  by-laws.  This  ob- 
jection was  sustained  by  the  court,  and 
thereupon  appellant  requested  an  adjourn- 
ment until  the  following  morning.  It  being 
then  7  o'dock  p.  m.,  to  enable  It  to  Introduce 
the  Insurance  Commissioner  to  make  this 
proof.  This  motion  for  an  adjournment  was 
overruled,  and  judgment  was  entered  in  fa- 
vor at  appellee  for  91,000. 

[1]  The  first  question  presented  for  decision 
Is  whether  section  2636,  Code  of  1906  (Hem- 
ingway's Code,  {  S102),  providing  that  no  by- 
laws or  regulations  shall  operate  to  avoid 
or  affect  any  policy  unless  filed  with  the  In- 
surance Commissioner,  has  bera  repealed  or 
In  any  way  nx>dlfled  by  chapter  206,  Laws 
of  1016,  regulating  fraternal  benefit  societies 
operating  on  the  lodge  system  and  having  a 
r^resentative  form  of  government. 
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By  chapter  206,  Laws  of  1916,  the  Legisla- 
ture has  provided  a  complete  scheme  tor  the 
organization  and  goTernment  of  fraternal 
benefit  societies  organized  in  this  state,  and 
for  the  government  and  control  of  such  for- 
eign societies  or  companies  as  were  already 
doing  business  in.  this  state  at  the  time  of 
the  adoption  of  this  chapter,  or  which  might 
thereafter  be  admitted  to  do  business  In  this 
state.    Section  4  of  this  chapter  provides : 

"Except  as  herein  provided,  such  societies 
shall  be  governed  by  this  act,  and  shall  be 
exempt  from  all  provisions  of  tlie  insurance 
laws  pf  this  state,  not  only  in  governmental  re- 
lations with  the  state,  but  for  every  other 
purpose,  and  no  law  hereafter  enacted  shall 
apply  to  them,  unless  they  be  expressly  desig- 
nated therein," 

This  section  expressly  exempts  fraternal 
benefit  societies  from  the  operation  of  sec- 
tion 2636,  Code  of  1006  (section  5102,  Hem- 
ingway's Code),  unless  there  is  some  provi- 
sion of  the  act  of  1916  which  prevents  the 
exemption  thereof  from  applying  to  this  Code 
section,  and  we  find  no  provision  in  chapter 
206  which  takes  this  Code  section  out  of  the 
exemption ;  but,  on  the  contrary,  when  all 
the  provisions  of  the  chapter  are  considered 
together  it  appears  that  it  was  intended  to 
substitute  for  this  section  of  the  Code  a  dif- 
ferent scheme  for  the  accomplishment  of  the 
purpose  sought  to  be  guaranteed  under  the 
provisions  of  the  Code  section.  We  conclude 
therefore  that  under  section  4  of  chapter  206, 
Laws  of  1916,  fraternal  ben^t  societies  are 
exempt  from  the  provisions  of  section  2630, 
Code  of  1906  (Hemingway's  Code,  {  6102), 
and  that  we  must  look  to  the  provision  of 
the  act  of  1916  alone  to  find  the  existing  re- 
quirements in  reference  to  the  duty  of  filing 
with  the  Insurance  Commissioner  the  consti- 
tution, rules,  by-laws,  and  regulations  of 
sacb  societies,  and  also  the  penalty  for  a 
failure  to  so  file  them. 

[2]  What,  then,  are  the  requirements  of 
chapter  206,  Laws  of  1916,  in  reference  to 
filing  with  the  Insurance  Commissioner  cop- 
ies of  the  constitution  and  by-laws  of  sudi 
societies?  The  act  provides  for  the  organi- 
zation and  incorporation  of  fraternal  benefit 
societies  within  the  state,  and  also  provides 
the  terms  and  conditions  upon  which  socie- 
ties already  organized  and  doing  business  in 
the  state  may  continue. 

Section  12  of  the  act,  after  providing  how 
a  fraternal  benefit  society,  as  defined  by  the 
act,  may  be  organized  and  secure  articles  of 
incorporatloq  in  this  state,  contains  a  fur- 
ther provision,  as  follows: 

"Such  articles  of  Incorporation  and  dnly 
certified  copies  of  the  constitution  and  laws, 
rules  and  regulations,  and  copies  of  all  pro- 
posed forms  of  benefit  certificates,  applications 
therefor  and  circulars  to  be  issued  by  such  so- 
ciety, and  i>ond  in  the  sum  of  five  thousand 
dollars,  with  sureties  approved  by  the  Insur- 


ance Commissioner,  conditioned  npon  the  re- 
turn of  the  advanced  payments,  as  provided  in 
this  section,  to  applicants,  if  the  organisation 
is  not  completed  within  <»e  year,  slmll  be  filed 
with  the  Insurance  Commissioner,  who  may 
require  such  other  information  as  he  deems 
necessary,  and  if  the  purposes  of  the  society 
conform  to  the  requirements  of  this  act,  and 
all  provisions  of  law  have  been  complied  with, 
the  Insurance  Commissioner  shall  so  certify 
and  retain  and  record,  or  file,  the  articles  of 
incorporation,  and  furnish  the  incorporators  a 
preliminary  certificate  authorizing  said  society 
to  solicit  members." 

Under  the  provisions  of  the  Insurance  laws 
which  were  In  force  at  the  time  of,  and  prior 
to,  the  adoption  of  the  act  of  1916,  every 
fraternal  benefit  society  or  company  was  re- 
quired to  file  with  the  Insurance  Commission- 
er a  copy  of  its  constitution,  by-laws,  rules, 
and  regulations  before  it  was  permitted  to 
transact  business  in  this  state,  and  oo  rule 
or  regulation  hnd  any  validity  here  unless 
so  filed,  and  this  act  of  1916  provided  that 
any  such  society  that  was  lawfully  engaged 
In  transacting  business  in  the  state  at  the 
time  of  the  passage  of  the  act  might  con- 
tlnne  to  exercise  the  rights,  powers,  and 
privileges  then  exercised  or  possessed  by  it 
under  its  articles  of  incorporation.  Sudi  a 
sodety  possessed  no  rights  or  privileges  In 
this  state  until  Its  constitution  and  laws 
were  filed  here^  and  the  constitution  and  by- 
laws of  such  Bodety  being  already  on  file 
with  the  Insurance  Oommlssioner,  it  was 
only  required  that  it  should  file  any  amend- 
ments which  might  be  adopted  from  time  to 
time  if  It  desired  to  continue  to  transact 
business  In  this  state;  this  provision  of  the 
act  being  found  in  section  13  thereof,  which 
reads: 

"Any  society  now  engaged  In  transacting  any 
business  in  this  state  may  exercise,  after  the 
passage  of  this  act,  all  of  the  rights  conferred 
thereby,  and  ail  of  the  rights,  'powers  and 
privileges  now  exercised  or  possessed  by  it 
under  its  charter  or  articles  of  incorporation 
not  inconsistent  with  this  act,  if  incorporated; 
or,  if  it  be  a  voluntary  association,  it  may  in- 
corporate hereunder.  But  no  society  already 
organized  shall  be  required  to  reincorporate 
hereunder,  and  any  such  society  may  amend  its 
articles  of  incorporation  from  time  to  time  in 
the  manner  provided  therein  or  in  its  constitu- 
tion and  laws,  and  all  such  amendments  shall 
be  filed  with  the  Insurance  Commissioner,  and 
shall  become  operative  npon  such  filing,  unless 
a  later  time  be  provided  in  such  amendments  or 
in  its  articles  of  incorporation,  constitution  or 
laws," 

Section  22  (tf  the  act  requires  that  every 
such  society  transacting  business  in  this 
state  shall  file  vrlth  the  Insurance  Commis- 
sioner all  amendments  or  additions  to  its 
constitution  and  laws;  this  section  being  aa 
follows: 
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"Every  sodety  tranMctlng  business  under 
this  act  shall  file  v^th  the  Insnrance  Commis- 
sioner a  duly  certified  copy  of  all  amendments 
or  of  additions  to  its  constitution  and  laws 
within  ninety  days  after  the  enactment  of  the 
same.  Printed  copies  of  the  constitution  and 
laws  as  amended,  changed  or  added  to,  certified 
by  the  secretary  or  corresponding  officer  of  the 
sodety,  shall  be  prima  fade  evidence  of  the 
legal  adoption  thereof." 


It  will  thus  be  seen  that  sectloiu  12,  13, 
and  22  of  chapter  206,  Laws  of  1918,  require 
that  the  constltation,  by-laws,  rules,  and  reg- 
ulations, and  amendments  thereto,  of  aU  sudi 
societies  transacting  business  In  this  state, 
whether  they  were  admitted  to  transact 
business  here  prior  to  the  adoption  of  the 
act,  or  were  organized  and  incorporated  un- 
der its  proTisions,  must  be  filed  with  the 
Insurance  Commissioner  to  give  sudi  con- 
stitution and  laws  validity  in  this  state  If 
such  by-laws,  rules,  and  regulations,  and 
amendments  thereto,  are  not  In  fact  on  file 
with  the  Commissioner,  there  has  been  no 
legal  adoption  thereof  so  far  as  the  Inter- 
ests of  the  policy  holders  tn  this  state  might 
be  afTected  thereby,  and  they  have  no  life 
or  validity  here,  and  will  not  avoid  or  de- 
feat any  policy  Issued  by  such  company  or 
sodety  In  this  state. 

[3]  It  remains,  tb^i,  to  consider  the  effect 
of  the  provisions  of  said  diapter  206  upon  the 
kind  and  character  of  evidence  now  required 
to  show  the  legal  adoption  of  the  constitution 
and  by-laws  of  any  such  sodety.  Section 
22  of  the  act  provides  that  printed  copies  of 
the  constitution  and  laws  as  amended, 
changed,  or  added  to,  certified  by  the  secre- 
tary or  corresponding  officer  of  the  sodety, 
shall  be  prima  fade  evidence  of  the  legal 
adoption  thereof.  Under  this  provision  the 
society  may  introduce  sudi  a  certified  copy, 
and  this  shall  be  sufficient  evidence  of  the 
legal  adoption  thereof,  which  in  the  purview 
of  this  statute  includes  filing,  unless  this 
prima  fade  evidence  is  rebutted.  In  the  in- 
stant case  the  appellant  introduced  the  ev- 
idence required  under  this  section  to  show 
prima  fade  the  legal  adoption  of  the  by- 
law, and  the  burden  was  thereby  shifted  to 
appellee  to  overcome  this  prima  fade  evi- 
dence if,  in  fact,  the  by-law  had  not  been 
filed  and  legally  adopted  in  this  state.  Up- 
on a  new  trial  the  pleadings  may  be  amend- 
ed so  as  to  properly  submit  this  issue. 

In  the  final  brief  filed  by  counsel  for  ap- 
pellee the  contention  is  made  that  the  appel- 
lant has  waived  any  allied  forfeiture,  but 
the  question  of  a  waiver  was  not  raised  in 
the  pleadings,  and  the  testimony  upon  which 
the  argument  is  based  Is  not  fully  devdoped 
In  this  record. 

The  Judgment  of  the  court  below  is  re- 
rersed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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RIDGEWAY  ot  al.  V.  JONES.    (No.  21366.) 

(Supreme   Court  of   Mississippi,   Division   B. 
March  21.  1921.) 


fByUahua  (y  t\«  Oovrt.) 

1.  Exeoutort  and  administrators  «s>503— Stat- 
utory requirement  that  exsoutor  HI*  vouoh- 
srs  for  disbursements  for  annual  accounts 
mandatory. 

Section  2121,  Code  1906  (Hemingway's 
Code,  I  1788),  making  It  the  duty  of  an  ex- 
ecutor to  produce  and  file  with  his  annual  ac- 
counts vouchers  for  disbursements  made,  is 
mandatory,  and  it  is  not  within  the  discretion 
of  the  chancellor  to  dispense  at  will  with  this 
requirement  of  the  statute. 

2.  Exeoutors  and  administrators  «s>S03— Ex- 
soutor may  file  duplloate  of  lost  vouchsrs 
for  disbursements. 

Since  the  vouchers  which  ezecutoHi  are  re- 
quired to  file  with  their  annual  accounts  are 
mere  receipts  for  money  paid  out,  there  is 
nothing  in  the  object  or  purpose  sought  to  be 
accomplished  by  their  production,  or  in  the  na- 
ture of  the  voucher  itself  which  forbids  the 
duplication  or  substitution  of  a  lost  voucher. 

3.  Executors  and  adnriaistratort  «=3222(l)— 
Executor  may  not  piqr  claims  not  probated 
and  allowed. 

An  esecutor  has  no  authority  to  pay  daims 
against  the  estate  of  a  decedent  which  have  not 
been  probated  and  allowed,  and  he  should  not 
be  allowed  credit  for  claims  so  paid. 

4.  Executors  and  administrators  «=>I09(2)— 
Expenditures  for  funeral  expenses  and  mon- 
ument may  be  allowed  if  not  exoeaslve. 

The  reasonableness  ot  expenditures  made 
by  the  executor  for  funeral  expenses  and  mon- 
ument for  the  deceased  testator  is  a  matter 
which  is  addressed  to  the  sound  Judgment  and 
discretion  of  the  chancellor,  and  an  executor 
may  be  allowed  credit  for  such  expenditures 
if  in  the  opinion  of  the  chancellor  the  same  are 
not  excessive. 

Appeal  from  Chancery  Court,  Bolivar  Coun- 
ty; Q.  B.  Williams,  (Chancellor. 

Suit  by  Mollle  Roach  Ridgeway  and  others 
against  F.  J.  Jones,  executor  of  the  last  will 
and  testament  of  Samuel  Jones,  deceased,  to 
contest  the  executor's  first  annual  account 
Decree  for  respondent,  and  complainants  ap- 
peal.   Reversed  and  remanded. 

See,  also,  84  South.  692. 

Da6ney  &  Dabney,  of  Vicksburg,  and  Somer- 
ville  &  SomervlUe,  of  CSeveland,  for  appel- 
lants. 

Roberts  &  Hallam,  of  Cleveland,  for  ap- 
pdlee. 

WILLIAM  H.  COOK,  J.  This  la  an  ap- 
peal from  a  decree  of  the  diancery  court 
of  Bolivar  county,  approving  the  first  annual 
account  of  E*rank  Jones,  executor  of  the  last 
will  and  testament  of  Samuel  Jones,  deceased. 
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It  appears  that  Samnel  Jonea  died  testate, 
leaving  aa  his  heirs  four  cblldren,  among 
whom  was  the  complainant,  Mollle  Roadti 
Bldgeway,  and  that  under  the  terms  of  the 
will  all  the  property,  real  and  personal,  of 
decedent  was  devised  to  these  four  children 
In  equal  shares,  and  appellee,  a  son  of  dece- 
dent, was  named  executor  of  the  wUl  without 
iMHid.  Appellee  duly  qualified,  and  entered 
upon  the  discbarge  of  his  duties  as  executor, 
and  notice  to  creditors  to  prohate  and  register 
their  claims  was  published.  An  appraisement 
of  the  personal  property  was  made,  and  on 
April  0,  1917,  the  report  of  the  appraisers 
was  filed,  and  this  appraisement  showed  a 
total  valuation  of  the  personal  property  to 
be  $1,040.26,  while  property  of  the  value  of 
$480  was  set  aside  to  the  heirs  as  exempt 
On  September  11,  1917,  the  executor  filed  an 
Inventory  showing  that  |1,015  additional  had 
come  into  his  hands. 

Complainant,  Mollle  Boach  Bldgeway,  hav- 
ing become  dissatisfied  with  the  administra- 
tion of  the  affairs  of  the  estate,  employed 
Messrs.  Dabney  &  Dabney  and  Somervllle  & 
SomervlUe,  attorneys,  to  represent  her  in 
the  settlement  of  the  estate,  and  as  compen- 
sation for  their  services  she  executed  to  them 
an  assignment  of  a  one-third  Interest  in 
her  share  of  the  personal  property  and  a 
half  interest  In  her  share  of  the  real  estate 
devised  to  her  by  her  father. 

After  the  filing  of  the  inventory  on  Septem- 
ber 11, 1917,  nothing  further  appears  to  have 
been  done  in  the  administration  of  the  estate 
until  June  9,  1919,  when,  at  the  Instance  of 
complainant's  attorneys,  a  citation  was  Issued 
to  the  executor,  requiring  him  to  file  an 
account  of  his  administration  of  the  estate 
oa  or  before  the  1st  Monday  in  July,  1919, 
and  on  the  1st  day  of  the  following  October 
an  account  was  filed  by  the  executor.  This 
account  was  not  supported  by  any  vouchers, 
but  the  executor  attached  thereto  bis  afll- 
davit  that  vouchers  for  the  various  items  of 
expenditures  shown  on  the  account  had  been 
delivered  to  bis  attorney  and  lost 

On  October  2,  1919,  complainant,  through 
her  attorneys,  filed  a  petition,  contesting  the 
account  filed  by  the  executor,  and  praying  for 
an  order  requiring  the  executor  to  pay  over 
to  complainant  her  distributive  share  of 
the  estate.  This  petition  did  not  come  on 
for  hearing  until  the  following  February, 
and  in  the  meantime  it  appears  that'  com- 
plainant, without  the  knowledge  and  consent 
of  her  attorneys,  made  a  settlement  with  the 
executor,  and  for  a  recited  consideration  of 
$300  she  executed  a  deed  conveying  to  the 
executor  all  her  right,  title,  and  interest  In 
all  the  real  and  personal  property  belonging 
to  the  estate  of  Samuel  Jones  deceased,  and 
therefore,  at  the  hearing  of  this  petition  and 
contest  the  testimony  of  this  complainant 
was  not  available.  Upon  the  hearing  of  this 
contest  the  testimony  of  several  witnesses. 


including  the  executor,  was  heard,  and  the 
court  dismissed  the  contest  and  entered  • 
decree  approving  the  account  with  the  excep- 
tion of  one  item,  and  from  this  decree  Dabney 
&  Dabney  and  Somervllle  &  Somervllle,  as- 
signees, for  themselves  prayed  for  and  were 
granted  an  appeal  to  this  court 

After  the  case  reached  this  court  on  appeal 
appellee  filed  a  motion  to  dismiss  the  appeal, 
and  on  the  hearing  of  this  motion  the  right  of 
these  attorneys  to  prosecute  this  appeal  was 
upheld  in  an  opinion  by  Chief  Justice  Smith, 
which  may  be  found  reported  in  84  South. 
602. 

We  think  the  decree  approving  this  execu- 
tor's account  as  filed  was  erroneous,  and, 
since  this  cause  must  be  reversed,  we  will 
undertake  to  state  our  views  in  regard  to 
the  various  items  of  debit  and  credit  in 
order  that  an  account  may  be  prepared  and 
a  decree  entered  in  accord  therewith. 

It  appears  from  the  evidence  offered  on 
the  hearing  of  the  former  contest  that  the 
executor  took  possession  of  all  the  property 
covered  by  the  report  of  the  appraisers.  In- 
cluding the  exempt  property,  amounting  to 
$1^040.25;  that  a  bale  of  cotton  Indaded  In 
this  appraisement  was  sold  for  an  excess  ot 
$77.82  over  the  appraised  value;  that  the 
executor  collected  the  sum  of  $169.73  on  a 
promissory  note  which  was  not  Included  in  tbe 
appraisement  or  the  additional  invoitorr 
filed  by  tbe  executor;  and  that  tboe  also 
came  Into  the  hands  of  the  executor  the  addi- 
tional sum  of  $1,01S,  as  shown  by  tbe  in- 
ventory filed  September  11,  1917.  The  ex- 
ecutor should  be  charged  with  these  various 
amounts,  making  in  the  aggregate  tbe  sum 
of  $2303.40. 

On  the  hearing  of  the  former  contest  there 
was  some  evidence  that  prior  to  the  assign- 
ment to  these  appellants  of  an  interest  in 
said  estate,  all  the  personal  property  included 
in  the  appraisement  except  the  bale  of  cot- 
ton, had  been  ratably  distributed  amcmg  the 
four  legatees,  and,  if  such  be  the  case,  the 
executor  may  be  allowed  credit  for  these 
disbursements  upon  the  production  of  proper 
vouchers  therefor  from  the  legatees. 

It  appears  from  tbe  record  that  only  one 
claim  has  been  probated  against  the  estate, 
and  this  item,  amounting  to  $260.47,  may  be 
allowed  upon  filing  voucher  therefor.  In 
the  administration  of  the  estate  certain  ex- 
penditures were  made  which  are  proper 
charges  against  the  estate,  and  which  may  be 
allowed  upon  the  presentation  at  voudiers, 
these  items  being  as  follows:  $92.38  for 
taxes,  $26  for  attorney's  fees,  $24  for  ap- 
praiser's fees,  and  $4.91  for  advertising  no- 
tice to  creditors.  It  also  at^iears  that  at  tbe 
time  of  the  death  of  testator  the  real  estate 
was  under  mortgage,  and  that  in  order  to 
save,  the  real  estate  from  sale  thereunder, 
tbe  executor  paid  the  sum  of  $180  aa  intraest 
on  this  indebtedness,  and  upon  production 
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Of  vouchers  for  this  expenditure  he  may  be  [  the  court,  shall  present,  wider  oath,  an  ac- 
allowed  credit  therefor.  I  count  of  his  administration,  showing  the  die- 

ts] There  appears  on  the  account  filed  by   bursements;    every   item   of   which    and   the 


the  executor  an  Item  of  $32.60  for  medical 
attention  to  the  testator  during  his  lifetime, 
and  also  an  Item  of  $200.74  dne  by  decedent 
for  lumber.  Neither  of  these  Items  were 
probated,  and  as  the  time  for  probation  oi 
claims  has  long  since  expired,  these  claims 
must  be  disallowed. 

[4]  The  acconnt  filed  by  the  ezecntor  shows 
expenditures  fOr  funeral  exx>en8es  and  tomb- 
stone amounting  to  the  sum  of  $716.  This 
expenditure  is  attaclced  by  the  appellants  as 
being  unreasonable  and  excessive,  but  the 
reasonableness  of  these  funeral  expenses  Is 
a  matter  which  Is  addressed  to  the  Judgment 
and  discretion  of  the  diaucellor,  and  If,  upon 
Investigation,  the  chancellor  is  of  the  opinion 
that  this  expenditure  is  not  excessive,  these 
Items  may  be  allowed  when  proper  vouchers 
therefor  are  produced  and  filed. 

The  record  discloses  the  fact  that  the  ex- 
ecutor collected  $350  as  rent  of  the  lands  of 
decedent's  estate,  and  appellants  contend  that 
this  sum  should  be  charged  against  the  ex- 
ecutor on  his  annual  accoimt  There  was 
some  contention  In  the  court  below  that  this 
real  estate  had  been  rented  by  the  executor 
under  an  order  of  the  court,  but  the  evidence 
introduced  at  the  former  hearing  shows  that 
no  such  order  was  made,  and  that  no  rent 
was  collected  by  the  executor  until  the  third 
year  after  the  death  of  testator,  and  we  ap- 
prove the  action  of  the  chancellor  in  declining 
to  charge  this  rent  to  the  executor. 

Finally,  it  is  contended  by  appellee  that, 
while  the  statute  makes  it  the  duty  of  an 
executor  to  obtain  vouchers,  It  does  not  pro- 
vide that  he  shall  not  be  allowed  credit  for 
disbursements  which  are  not  so  supported, 
and  that  the  requirement  that  vouchers  be 
produced  is  a  matter  which  lies  wholly  in  the 
discretion  of  the  chancellor,  and  that  any 
evidence  which  satisfies  the  chancellor  is 
sufficient.  The  statute,  however.  Is  not  so 
written.  The  requirement  that  annual  ac- 
counts of  the  executors  and  administrators 
shall  be  supported  by  vouchers  is  found  In 
section  2121,  Code  of  1906  (Hemingwaor's 
Code,  1 1789),  and  Is  as  follows: 

"Bvery  execntor  or  administrator,  at  least 
once  in  each  year,  or  oftener  it  required  by 


amount  thereof  shall  be  distinctly  stated,  sup- 
ported by  legal  voucher,  and  it  shall  also  show 
the  receipts  of  money,  and  from  what  sources. 
*  *  *  The  court  ahaU  examine  all  such  ac- 
counts and  the  vouchers,  and  if  satisfied  that 
the  account  is  just  and  true,  it  shall  decree 
the  same  approved  and  allowed  as  a  correct 
annual  settlement." 

Section  2122  Oode  of  1906  (Hemingway's 
Code,  f  1790),  provides  the  form  In  which 
the  Tonchers  must  be  prepared,  and  provides 
that  they  shall  be  filed  by  the  derk,  and 
thereby  they  become  a  part  of  the  record  of 
the  administration  of  the  estate  and  are  pre- 
served for  the  in8i>ectlon  of  any  one  interest- 
ed therein. 

[1]  The  meaning  of  these  sections  is  not 
uncertain,  the  language  Is  plain  and  manda- 
tory, and  the  object  sought  to  be  accomplished 
thereby  is  a  wise  and  reasonable  one.  Com- 
pliance with  the  requirement  that  vouchers 
shall  be  produced  does  not  lie  wholly  in  the 
discretion  of  the  chancellor,  and  if  circum- 
stances may  arise  which  would  Justify  the 
acceptance  of  other  evidence  of  the  correc^ 
nees  of  disbursennents  shown  on  an  account, 
such  evidence  must  be  produced  under  well- 
recognized  rules. 

[2]  A  voucher  is  a  mere  receipt  for  money 
paid,  and  there  is  nothing  in  the  object  or 
purpose  sought  to  be  accomplished  by  their 
production,  or  in  the  nature  of  the  document 
Itself,  which  forbids  the  duplication  or  sub- 
stitution of  a  lost  voucher.  There  is  nothing 
In  this  record  to  indicate  that  it  is  difilcnit 
or  impossible,  or  that  any  effort  has  been 
made,  to  procure  duplicate  or  substitute 
vouchers.  It  may  be  that  a  voucher  or  vouch- 
ers may  be  lost  under  circumstances  which 
render  it  impossible  to  secure  a  duplication 
or  substitution  thereof,  and  that  when  this 
fact  is  sufficiently  shown  secondary  evidence 
of  the  contents  of  the  lost  vouchers  may  be 
received,  but  no  such  case  was  made  in  this 
record,  and  that  question  is  not  here  pre- 
sented. 

The  decree  of  the  court  below  will  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  Inconsistent  with  the  yiews 
herein  expressed. 

Reversed  and  remanded. 
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(125  Miss.  SU 

CITY  OF  CORINTH  at  al.  v.  ROBERTSON, 
State  Revenue  Agent,  to  Use  of  ALCORN 
COUNTY  CHICKASAW  SCHOOL 
FUND.    (No.  21383.) 

(Supreme   Court   of  Mississippi,   Divisioii   A. 
March  14,  1921.) 

(ByHahUB  hy  th«  Oovrt.) 

1.  Pabllo  lands  «s>52— State  held  to  have  ac- 
quired school  sections  only  upon  survey  and 
extinguishment  of  Indian  rights. 

The  state  of  Mississippi  acquired  the  right 
to  the  sections  No.  16  granted  to  it  for  the 
use  of  schools  by  the  Act  of  Congrress  of 
March  3,  1803,  when,  but  not  until,  the  right 
of  occupancy  of  the  Indian  tribes  was  extin- 
guished and  the  aections  had  been  surveyed  as 
provided  by  law. 

2.  Publie  lands  $=>52— Federal  act  held  con- 
trolling as  to  terms  of  trust  of  school  lands 
In  Chickasaw  Cession. 

The  terms  of  the  trust  upon  which  the 
land  was  granted  to  the  state  by  the  federal 
government  for  the  use  of  schools  in  the 
Chickasaw  Cession  must  be  gathered  from  the 
Act  of  Congress  of  July  4,  1836,  by  which  the 
grant  was  made. 

i.  Public  lands  «s>5l— Act  granting   land  to 

state  for  schools  In  Chickasaw  Cession  held 

not  to  require  use  for  schools  In  particular 

township. 

The  Act  of  Congress  of  July  4,  1836,  by 

which  land  was  granted  to  the  state  for  the 

use  of  schools  in  the  Chickasaw  Cession,  does 

not  require  any  part  of  the  land,  its  proceeds, 

or  the  interest  thereon,  to  be  used  for  schools 

in  any  particular  township. 

4.  Public  lands  «=»54(2)— Congressional  aet 
authorizing  state  to  sell  land  reserved  for 
schools  does  not  affect  trust  under  which 
state  holds  lands  In  Chickasaw  Cession. 

The  Act  of  Congress  of  May  10,  1852,  au- 
thorizing the  state  to  sell  the  land  reserved 
for  the  use  of  schools,  has  no  effect  upon  the 
terms  of  the  trust  under  which  the  state  held 
the  lands  granted  to  it  for  the  use  of  schools 
in  the  Chickasaw  Cession. 

5.  Public  lands  <s=>5l,  54(1)— Upon  vesting  of 
title  to  school  lands  In  Clilokasaw  Cession, 
state  has  full  power  of  disposal. 

After  the  title  of  the  state  to  the  land 
granted  to  it  by  the  Act  of  Congress  of  July 
4,  1836,  for  the  use  of  schools  in  the  Chick- 
asaw Cession  had  vested,  the  state  had  full 
power  to  dispose  of  the  land  without  the  con- 
sent of  Congress,  and  it  was  also  beyond  the 
power  of  Congress  to  change  the  terms  of  the 
grant. 

6.  Schools  and  school  districts  «=>I8— State 
agent  administering  trust  fund  for  educa- 
tional purposes  under  state  law  not  person- 
alty liable  to  cestui  que  trust  for  diversion 
resulting  from  oompiianoe  with  law. 

When  the  agent  or  officer  of  a  state  charg- 
ed by  its  laws  with  the  duty  of  administering 
a  fund  held  in  trust  by  the  state  for  educa- 
tional purposes,  administers  it  in  accordance 


with  the  laws  passed  by  the  Iiegislature  of 
the  state  for  that  purpose,  he  is  not  personally 
liable  to  the  cestui  que  trust  for  any  diver- 
sion of  the  trust  fund  which  may  result  be- 
cause of  his  having  disposed  of  it  as  he  was 
directed  by  law  so  to  do. 

7.  Schools    and    school    districts    is=3ig(4)— 
Neither  municipal  treasurer  nor  district  lia- 
ble for  diversion  of  Interest  on  Chickasaw 
school   fund    where   administered   according 
to  law. 
The  treasurer  of  a  municipality  constitut- 
ing   a    separate    school    district    in    receiving 
and   disbursing    the   interest    on   the    Chicka- 
saw school  fund  apportioned  to  the  separate 
school  district  under  the  laws  of  the  state  for 
the  maintenance  of  its  public  schools  acts  as 
the  state's  agent,  and  if  he  complies  with  the 
law  in  making  the  disbursement,  neither  he  nor 
the  municipality  can  be  held  liable  for  any  di- 
version of  such  interest  from  the  use  for  which 
the  fund  is  held  by  the  state  which  may  there- 
by result  from  the  method  adopted  by  the  state 
for  administering  the  trust. 

Appeal  from  Chancery  Court,  Alcorn  Coun- 
ty; A.  J.  Mclntyre,  CSiancellor. 

Suit  by  Stokes  V.  Robertson,  State  Reve- 
nue Agent,  to  the  use  ot  Alcorn  County 
Chickasaw  School  Fund,  against  the  City  of 
Corinth  and  another.  A  demurrer  to  the 
bill  was  overruled,  and  defendants  appeal. 
Reversed,  demurrer  sustained,  and  cause  dis- 
missed. 

J.  M.  Boone  and  W.  H.  Kler,  botb  of  Cor- 
inth, for  appellants. 

Thos.  H.  Johnston,  of  Corlntb,  for  appel- 
lee. 

SMITH,  O.  J.  The  revenue  agent  ex- 
hibited an  original  bill  In  the  court  below 
for  the  use  of  the  county  of  Alcom  against 
the  dty  of  Corinth  by  which  he  seeks  to  re- 
cover from  the  dty  several  thousand  dollars 
alleged  to  have  been  received  by  the  dty 
since  1892  from  the  interest  on  the  Chicka- 
saw school  fund. for  the  use  of  its  separate 
school  district  in  excess  of  its  rightful  share 
thereof.  A  demurrer  to  the  bill  was  over- 
ruled. 

The  Chickasaw  school  fund  was  obtained 
by  the  state  from  the  sale  of  the  land  set 
apart  to  the  state  of  Mississippi  for  the  use 
of  schools  within  the  territory  ceded  to  the 
United  States  by  the  Chickasaw  Indians  and 
in  which  territory  the  county  of  Alcom,  in 
whicb  is  the  city  of  Corinth,  is  situated. 
The  dty  of  Corinth  was  formed  into  a  sepa- 
rate school  district  in  1892.  The  Interest  on 
this  fund  fixed  by  section  212  of  the  present 
state  Constitution  at  6  per  centum  per  an- 
num is  applied  by  the  state  to  tbe  support 
of  public  schools  in  the  Chickasaw  territory 
imder  the  provisions  of  diapter  56,  Laws  of 
1856. 

The  contention  of  the  revenue  agent  is  that 
under  the  act  of  Congress  by  which  the  land 
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was  set  apart  to  the  state  the  Interest  on  this 
fund  shonld  be  equally  divided  among  the 
townships  in  the  territory  ceded  to  the  Unit- 
ed States  by  the  Chickasaw  Indians,  and  not 
as  provided  in  chapter^  56  of  the  Laws  of 
1866,  and  that,  because  "of  this  alleged  viola- 
tion of  Its  trust  hj  the  state,  the  city  pf 
Corinth  has  received  for  the  nteintenance  of 
its  separate  school  district  more  than  Its 
share  of  this  Interest  which  sum  the  revenue 
agent  seeks  to  recover  for  the  county  for  the 
use  of  public  schools  in  the  townships  there- 
in other  than  the  township  in  which  the  dty 
of  Corinth  is  situated. 

In  order  that  the  ground  of  the  revenue 
agenfs  contention  may  be  properly  under- 
stood. It  win  be  necessary  to  examine  the 
various  laws  and  treaties  under  which  the 
sections  Na  16,  and  the  land  from  which  the 
fund  here  In  question  was  derived,  were  set 
apart  by  the  United  States  to  the  state  of 
Mississippi  for  school  purposes. 

The  territory  ceded  to  the  United  States  by 
the  Chickasaw  Indians  was  formerly  a  iwrt 
of  and  was  ceded  by  the  state  of  Georgia  to 
the  United  States  in  1802  by  Articles  of  Ces- 
sion and  Agreement,  the  fifth  section  of  the 
first  article  of  which  provides: 

"That  the  territory  thns  ceded  shall  form  a 
state,  and  be  admitted  as  such  into  the  Union, 
as  soon  as  it  shall  contain  sixty  thousand  free 
inhabitants,  or  at  an  earlier  period  if  con- 
gress shall  think  it  expedient,  on  the  same 
conditions  and  restrictions,  with  the  same 
privileges,  and  in  the  same  manner  as  if  pro- 
vided in  the  ordinance  of  congress  of  the  thir- 
teenth day  of  July,  one  thousand  seven  hun- 
dred and  eighty-seven,  for  the  government  of 
the  western  territory  of  the  United  States; 
which  ordinance  shall,  in  all  its  parts,  ex- 
tend to  the  territory  contained  in  the  present 
act  of  cession,  that  article  only  excepted  which 
forbids  slavery."  Mississippi  Code  of  1823, 
p.  604;  Mississippi  Code  of  18S7,  p.  646. 

Article  3  of  the  Ordinance  of  July  13, 1787, 
referred  to  In  the  Arttdes  of  Cession  and 
Agreement,  Is  as  follows: 

"Religion,  morality,  and  knowledge,  being 
necessary  to  good  government  and  the  happi- 
ness of  mankind,  schools  and  the  means  of 
education  shall  forever  be  encouraged.  The 
utmost  good  faith  shall  always  be  observed 
towards  the  Indians;  their  lands  and  property 
shall  never  be  taken  from  them  without  their 
consent;  and,  in  their  property,  rights,  and 
liberty,  they  shall  never  be  invaded  or  dis- 
turbed, unless  in  jnst  and  lawful  wars  author- 
ized by  Congress;  but  laws  founded  in  Justice 
and  humanity,  shall,  from  time  to  time,  be 
made  for  preventing  wrongs  being  done  to 
them,  and  for  preserving  peace  and  friend- 
ship with  them."  Laws  of  the  United  States, 
Resolutions  of  Congress  under  the  Confeder- 
ation, etc.,  Relating  to  the  Public  Lands,  p. 
360. 

The  territory  so  ceded,  together  with  ter- 
ritory south  of  It,  was  afterwards,  with  the 
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consent  of  the  state  of  Georgia,  formed  into 
the  states  of  Alabama  and  MississippL 

On  the  3d  day  of  March,  1803,  Congress 
enacted  a  statute  entitled: 

"An  act  regulating  the  grants  of  land,  and 
providing  for  the  disposal  of  the  lands  of  the 
United  States  south  of  the  state  of  Tennes- 
see." 

Which  act,  after  providing  for  the  disposi- 
tion of  a  portion  of  the  land  therein  dealt 
with,  continues  in  sections  10,  11,  and  12,  as 
follows: 

"That  a  surveyor  of  the  lands  of  the  United 
States,  south  of  the  state  of  Tennessee,  shall 
be  appointed,  whose  duty  it  shall  be  •  •  • 
to  cause  the  lands  above  mentioned,  to  which 
the  titles  of  the  Indian  tribet  haoe  ie«n  tct- 
tmguighed  [italics  supplied],  to  be  surveyed  and 
divided  in  the  manner  hereafter  directed. 

"  •  •  •  The  said  surveyor  shall  also  cause 
all  the  other  lands  of  the  United  States,  in 
the  Mississippi  territory,  to  which  iho  Indicm 
title  Am  been  extinguished  [italics  supplied], 
to  be  surveyed  as  far  as  practicable,  into  town- 
ships, and  subdivided  into  half  secdong,  in  the 
manner  provided  for  the  surveying  of  the  lands 
of  the  United  States,  situate  northwest  of  the 
river  Ohio,  and  above  the  mouth  of  the  Koi- 
tucky  river.    •    •    • 

"That  all  the  lands  aforesaid,  not  otherwise 
disposed  of,  or  excepted  by  virtue  of  tie  pre- 
ceding sections  of  this  act,  shall,  with  the  ex- 
ception of  the  section  number  sixteen,  which 
shall  be  reserved  In  each  township  for  the  sup- 
port of  schools  within  the  same,  *  *  *  be 
ofiTered  for  sale,"  etc. 

2  Stat,  at  Large,  228;  Mississippi  Code  of 
1823,  p.  511;  Mississippi  Code  of  1867,  p.  647. 

On  April  21,  1806,  Coogress  enacted  a  stat- 
ute (2  Stat  400)  amending  or  supplementing 
the  Act  of  March  3,  1808,  the  sixth  section- 
of  which  provides: 

"Whenever  the  section  number  sixteen  shall 
fall  upon  land  already  granted,  by  virtue  of 
any  act  of  congress,  or  claimed  by  virtue  of  a 
British  grant,  the  Secretary  of  the  Treasmr 
shall  locate  another  section  in  lien  thereof,  for 
the  use  of  schools,  which  location  shall  be  made 
in  the  same  township,  if  there  be  any  other 
vacant  section  therein,  and  otherwise,  in  an 
adjoining  township."  Code  of  1823,  p.  618; 
Code  of  1857,  p.  657. 

The  title  of  the  Choctaw  Indians  to  the 
land  in  the  Mississippi  territory  occupied  by 
them  was  extinguished  in  September,  1830, 
by  the  treaty  of  Dancing  Rabbit  Creek  by 
which  the  United  States  ceded  to  the  Choc- 
taw nation — 

"A  tract  of  country  west  of  the  Mississippi 
river,  in  fee  simple  to  them  and  their  descend^ 
ants,  to  inure  to  them  while  they  shall  exist 
as  a  nation  and  live  on  it,"  ete. 

And  the  Choctaws  ceded  to  the  United 

States— 

"The  entire  country  they  own  and  possess 
east  of  the  Mississii^  river."  Mississippi  Code 
of  IWa,  p.  707. 
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The  title  of  the  Cliickasaw  Indians  to  the 
land  in  the  Mississippi  territory  occupied  by 
them  was  extinguished  in  October,  1832,  by 
the  treaty  of  the  Pmitotoc  Ore^  by  which  the 
Chickasaw  nation  ceded — 

"to  the  United  States  all  the  land  which  they 
own  on  the  east  side  of  the  MlssiBslppi  river. 
Including  all  the  country  where  they  at  present 
live  and  occupy." 

And  the  United  States  agreed  to  sell  all  of 
the  land  thereby  ceded  to  it,  and — 

"As  a  full  compensation  to  the  Chickasaw  na- 
tion, for  tile  country  thus  ceded,  the  United 
States  a^ee  to  pay  over  to  the  Chickasaw  na- 
tion an  the  money  arising  from  the  sale  of  the 
land,"  etc.    Mississippi  Code  of  1857,  p.  714. 

One  of  the  results  of  the  treaty  between 
the  United  States  and  the  Chickasaw  Indians 
was  that  the  sixteenth  sections  situated  in  the 
land  theretofore  occupied  by  the  Chickasaw 
Indians  never  became  available  to  the  state 
of  Mississippi  for  school  purposes. 

On  July  4, 1836,  Congress  enacted  a  statute 
entltied: 

"An  act  to  carry  Into  effect,  in  the  states  of 
Alabama  and  Mississippi,  the  existing  compacts 
with  those  states  in  regard  to  the  five  per  cent. 
fund,  and  the  school  reservations." 

Section  2  of  which  provides: 

"That  there  shall  be  reserved  from  sale,  in 
the  state  of  Mississippi,  a  quantity  of  land, 
equal  to  one  thirty-sixth  part  of  the  land  ceded 
by  said  Chickasaws  as  aforesaid,  within  said 
state  of  Mississippi,  which  land  shall  be  select- 
ed under  the  direction  of  the  Secretary  of  the 
Treasury,  in  sections,  or  half  sections,  or  quar- 
ter sections,  out  of  any  public  lands  remaining 
nnsold,  that  shall  have  been  offered  at  public 
sale  within  either  of  the  land  districts  in  said 
state  of  MiSBlssippi,  contiguous  to  said  lands 
within  said  state,  so  ceded  by  the  Chickasaws 
as  aforesaid;  which  lands,  when  so  selected  as 
aforesaid,  the  same  shall  vest  in  the  state  of 
Mississippi,  for  the  use  of  schools  within  said 
territory  in  said  state,  so  ceded  as  aforesaid 
by  tbe  Chickasaws;  and  said  lands,  thus  se- 
lected, shall  be  holden  by  the  same  tenure,  and 
tq>on  the  same  terms  and  conditions,  in  all  re- 
spects, as  the  said  state  now  holds  the  lands 
heretofore  reserved  for  the  use  of  schools  in 
said  state."  Mississippi  Code  of  1857,  p.  682; 
6  U.  S.  Stats,  at  Large,  p.  116. 

On  May  19,  1852,  Cbngress  enacted  a  8ta^ 
ute  "to  authorize  the  Legislature  of  the  state 
of  Mississippi  to  sell  the  lands  heretofore  ap- 
propriated for  the  use  of  schools  in  that 
state,  and  to  ratify  and  approve  the  sales 
already  made,"  which  reads  as  follows: 

"That  the  Legislature  of  the  state  of  Blissis- 
sippi  shall  be,  and  is  hereby  authorized  to  sell 
and  convey  in  fee-simple,  or  lease,  for  a  term 
of  years,  as  the  said  Legislature  may  deem  best, 
all  or  any  part  of  the  lands  heretofore  reserved 
and  appropriated  by  Congress  for  the  use  of 
schools  within  said  state,  and  to  invest  the  mon- 
ey arising  from  said  sales,  as  said  Legislatore 


may  direct,  for  tlie  nae  and  support  of  schools 
within  the  several  townships  and  districts  of 
country  for  which  they  were  originally  reserved 
and  set  apart,  and  for  no  other  nse,  or  purpose 
whatsoever:  Provided,  said  lands  or  any  part 
thereof,  shall,  in  no  case,  be  sold  or  leased  with- 
out the  consent  of  the  Inhabitants  of  such  town- 
ship or  district  to  be  obtained  in  such  manner 
as  the  Legislature  of  said  state  may  by  law  di- 
rect; and  provided  further,  that  in  all  cases,  the 
money  arising  from  the  sales  of  lands  within  a 
particular  township  and  district,  shall  be  appro- 
priated to  the  use  of  schools  within  that  town- 
ship and  district.    •    *    • 

"That  sales  heretofore  made  by  the  authority 
of  the  Legislalhire  of  the  state  of  Mississippi  of 
lands  reserved  and  appropriated  as  aforesaid, 
are  hereby  ratified  and  approved  in  the  same 
manner  and  to  the  same  extent,  as  if  this  act 
had  been  in  force  at  the  time  of  said  sales." 

10  Stat  at  Large,  p.  6;  Mississippi  Code  of 
1857,  p.  696. 

The  land  set  apart  to  the  state  by  the  Act 
of  Congress  of  July  4,  1836,  was  sold  and  the 
money  received  therefor  was  paid  into  the 
state  treasury  under  the  provisions  of  diapter 
3,  Mississippi  Laws  of  1848,  the  fifth  section 
of  which  provides  that  the  money  so  received 
shall  be  paid  into  the  treasury,  and — 

"shall  be  a  charge  npon  the  State  of  Mississip- 
pi, to  be  held  in  trust  by  said  State  for  the  use 
of  schools  in  the  Chickasaw  cession,  and  to  be 
applied  to  that  purpose  as  hereafter  to  be  pro- 
vided by  law." 

In  1856  the  state  Legislature  enacted  a 
statute,  chapter  56,  Laws  of  1856,  the  third 
and  tenth  sections  of  which  provide: 

"That  the  Secretary  of  Stat*  is  hereby  re- 
quired to  make  out  and  furnish  to  the  auditor 
of  public  accounts,  a  calculation,  based  on  the 
area  of  territory  in  the  Chickasaw  purchase, 
of  the  proportionate  amount  of  Interest  due  to 
each  of  said  counties;  and  it  is  hereby  made 
the  duty  of  said  auditor  to  issue  his  warrant  on 
the  state  treasurer  for  the  said  proportionate 
amount,  upon  application  to  him  by  said  coon- 
ty  treasurer,  in  person,  or  attorney  in  fact, 
accompanied  with  satisfactory  proof  that  said 
county  treasurer  has  fully  complied  with  the 
requirenenta  of  this  act    *    •    • 

"That  the  interest  moneys  in  each  county 
shall  be  held  subject  to  the  order  of  the  board 
of  school  commissioners  of  such  connty,  wbidi 
is  hereby  authorized  to  expend  the  same  in 
accordance  to  the  existing  laws,  or  laws  that 
may  be  hereafter  passed,  applicable  to  the  re- 
spective counties  of  the  Chickasaw  purchase,  in 
relation  to  common  schools." 

Since  the  enactment  of  this  statute  the  In- 
terest on  this  fund  has  been  remitted  to  the 
county  treasurers  in  accordance  with  its  pro- 
visions except  that  the  memoranda  on  whlcti 
the  auditor  apportions  It  to  the  countlea  la 
now  furnished  him  by  the  Land  Commlsaion- 
er.  The  statutes  (Hemingway's  Code,  |  7387) 
in  force  when  and  since  the  Corinth  s^arate 
school  district  was  formed  provide  that  the 
county  common  school  fund  shall  be  divided 
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between  the  separate  school  districts  of  a 
county  and  that  portion  ot  a  cotinty  not  in- 
daded  In  separate  school  districts  on  the 
basis  of  the  number  of  educable  children  In 
eadi,  and  that — 

"The  comity  treasurer  shall  •  •  •  pay 
over  to  the  treasurer  of  a  mnnidpality  In  his 
county  which  Is  a  separate  school  district,  all 
money  to  which  the  separate  school  district  may 
be  entitled;  and  the  treasurer  of  each  munie- 
ipenty  which  is  a  separate  school  district, 
aliall  perform  like  duties  as  are  devolved  on 
county  treasurers,  as  far  as  applicable  in  ref- 
erence to  money  for  the  support  of  schools." 

The  Interest  here  In  question,  as  we  under- 
stand the  allegations  of  the  bill,  was  disposed 
of  by  the  state,  county,  and  municipal  treas- 
urers In  accordance  with  the  foregoing  prorl- 
slona  of  the  statutes. 

The  contention  of  the  revenue  agent  as  set 
forth  in  the  bill  of  complaint  is  that — 

"It  was  the  intention  of  the  Congress  of  the 
United  States  that  the  lands  so  selected  and 
reserved  for  the  use  of  the  schools  in  the  Chicle- 
asaw  Cession  and  the  Interest  arising  from 
the  fond  realised  from  the  sale  of  said  lands 
should  be  distributed  pro  rata  to  the  townshliM 
and  fractional  parts  of  a  township  being  in  said 
Cession,  that  such  distribution  should  be  made 


in  all  the  townsblps  in  tbe  Chickasaw  terri- 
tory, eadi  township  to  share  equally  therein 
with  each  of  the  other  townsblpa 

There  is  no  foundatioa  In  fact  for  tlie 
charge  that  tbe  United  States  violated  Its 
agreement  with  the  state  of  Georgia  in  sell- 
ing the  sections  No.  16  in  the  Chickasaw  t»- 
rltory,  or  that  the  state  of  Mississippi  is  vio- 
lating Its  (rust  In  distributing  in  accordance 
with  dbapter  56,  Laws  of  1856,  the  Interest  <m 
the  fund  derived  from  the  sale  ot  the  land 
set  apart  to  It  by  the  Act  of  Congress  of  July 
4,  1836,  for  use  of  sdiools  in  the  Chickasaw 
territory. 

Neither  the  Articles  of  Cession  and  Agree- 
ment by  which  Oeorgla  ceded  her  western 
territory  to  the  United  States,  nor  the  Ordi- 
nance of  Congress  of  July  18,  1787,  for  the 
government  of  the  western  territory  of  the 
United  States  therein  referred  to,  set  apart 
any  land  whatever  for  the  use  of  schools,  the 
only  reference  to  schools  in  either  of  them 
and  the  only  obligation  assumed  by  the  Unit- 
ed States  in  this  connection  is  that  OMitained 
in  article  3  of  the  Ordinance  that— 

"Beligion,  morality,  and  knowledge,  being 
necessary  to  good  govensment  and  the  haiH>i- 
ness  of  mankind,  schools  and  the  means  of  edu- 

cation  shall  forever  be  enoonraged."    Laws  of 

upon  the  basis  that  the  ratio  of  the  area  of  each  '  the  United  States,  BesolntionB  of  Congress  on- 
township,  or  fractional  part  of  a  township, !  der  the  Confederation,  etc,  Belatlng  to  the 
bears  to  the  total  area  of  said  cession  in  said  ]  Pubhc  Lands,  p.  360. 
state,  to  the  end  that  each  township  or  frac- 
tional part  should  have  an  amount  equal  in  pro- 
portion to  its  area  for  the  use  of  schools  there- 
in, and  thus  bring  abont  and  produce  as  nearly 
as  possible  an  eqnal  and  uniform  development 
and  settlement  of  all  parts  of  said  Chickasaw 
Cession,  and  that  the  state  of  Mississippi  so 
holds  said  fund  in  trust  for  the  use  of  the 
schools,  as  aforesaid,  and  npon  the  terms  and 
conditions  aforessid." 

In  suiqport  of  this  contention  it  is  said  that 
the  Ordinance  of  July  18,  1787,  Incorporated 
by  reference  into  the  Articles  of  Cession  and 
Agreement,  by  which  the  state  of  Georgia 
ceded  her  western  territory  to  the  United 
States,  reserved  the  sectlcxis  No.  16  therein 
for  the  use  of  schools  In  the  townships  where- 
in they  are  situated,  and  that  the  United 
States  violated  this  agreement  with  the  state 
of  Georgia  when  It  sold  the  sections  No.  16  In 
the  Chickasaw  territory  pursuant  to  the 
treaty  with  the  Chicluisaw  Indians,  and.  In 
order  to  right  the  wrong  thereby  done.  Con- 
gress set  apart  to  the  state  of  Mississippi,  by 
the  Act  of  July  4,  1836,  an  area  ot  land  equal 
to  the  area  of  aU  of  the  sectlcxis  No.  16  in  the 
Chickasaw  territory  "for  the  use  oC  schools 
within  said  territory"  to  be  holdm  by  the 
state  "upon  the  some  terms  and  condiUons, 
In  all  respects,  as  the  said  state  now  holds 
the  lands  heretofore  reserved  for  the  use  of 
schools  in  said  state,"  which  act,  when  con- 
strued l4  the  light  of  the  wnag  thereby 
sou«:bt  to  be  righted,  must  be  held  to  have 
reserved  the  land  tor  the  use  ot  the  schools 


[1]  The  setting  ajMirt  ot  the  sections  No. 
16  in  each  township  for  tlie  use  of  schools 
within  the  township  was  initiated  by  the  Ordi- 
nance of  May  20, 1785,  for  "disposing  of  lands 
in  the  western  territwy,"  Laws  of  the  United 
States,  Beaolntions  of  Congress  under  the 
Confederation,  etc,  Belatlng  to  Public  Lands, 
Pl  349,  and  thereafter  became  the  govem- 
mott's  settled  policy,  so  that  when  it  came 
to  comply  with  its  agreement  with  the  state 
of  Georgia  it  did  set  apart,  by  the  Act  of 
March  8,  1803,  each  section  No.  16  in  the 
territory  ceded  to  It  by  that  state  for  the  use 
of  schools  In  the  townships,  but  It  was  ex- 
pressly provided  thereht  that  the  land  should 
be  surveyed  and  the  townships  and  sections 
thereby  located  when  the  title  of  the  Indian 
tribes  thereto  should  be  extinguished.  By 
this  statute  the  state  acquired  the  right  to 
each  sixteenth  section  In  the  designated  ter- 
ritory, when,  but  not  until,  the  Indians'  right 
of  occui>ancy  was  extinguished  and  the  sec- 
tion had  been  surveyed  as  provided  by  law. 
Gaines  v.  Nicholson,  9  How.  366,  13  U  Ed. 
173;  Cooper  v.  Boberte,  18  How.  173,  15  L, 
Ed.  338;  Beecher  v.  Wetherby,  95  U.  S.  617, 
24  L.  Ed.  440. 

Not  only  Is  It  expressly  provided  In  the 
Ordinance  of  July  13,  1787,  referred  to  In 
the  Articles  of  Cession  and  Agreement  by 
whldi  the  state  of  Georgia  ceded  the  western 
territory  to  the  United  States,  that  "the  ut- 
most good  faith  shall  always  be  observed 
toward  the  Indians;  their  lands  and  property 
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sball  never  be  taken  from  tbem  without  their 
consent,"  but  audi  had  then  become  and 
thereafter  conthiued  to  be  the  government's 
settled  policy  In  dealing  with  the  Indians  in 
accordance  with  which  not  only  the  acts  of 
Congress  here  in  question,  but  aU  other  acts 
of  Congress  under  which  the  public  lands 
were  disposed  of,  made  the  sale  thereof,  or 
the  reservation  of  parts  thereof  (or  the  use 
of  schools,  dependent  upon  the  extinguish- 
ment of  the  title  of  the  Indians  thereto,  so 
that  in  its  treaty  with  the  Chickasaw  In- 
dians the  United  States,  Instead  of  violating 
its  agreement  with  Georgia,  compiled  both 
with  the  letter  and  the  spirit  thereof. 

[2,  3]  Whether  the  sUteenth  sections  were 
donated  to  the  state  of  Mississippi  by  the 
state  of  Georgia,  as  was  said  to  be  the  case 
In  Jones  v.  Madison  County,  72  Miss.  778,  18 
South.  87,  or  whether  they  were  donated  to 
the  state  by  the  United  States  pursuant  to 
its  general  policy  for  the  support  of  schools 
and  its  agreement  with  the  state  of  Georgia, 
as  seems  to  be  the  fact,  it  is  true  that  the 
land  from  which  the  fund  here  in  question 
was  derived  was  given  to  the  state  by  the 
United  States  in  lieu  of  the  sections  No.  16 
which  did  not  become  available  to  the  state 
t>ecause  of  the  treaty  with  the  Chickasaw  In- 
dians, nevertheless  the  terms  of  the  trust  up- 
on which  the  land  was  given  must  be  gathered 
from  the  act  of  Congress  of  July  4,  1836,  by 
which  the  grant  was  made,  from  which  it 
appears  that  the  grant  was  "for  the  use  of 
schools  within  said  territory  in  said  state,  so 
ceded  as  aforesaid  by  the  Chlckasaws,"  with- 
out any  provision  that  any  particular  por- 
tion thereof  or  Its  proceeds  should  be  devoted 
to  the  use  of  schools  In  any  particular  por- 
tion of  the  territory  for  the  use  of  schools 
within  which  the  land  was  granted.  The 
provision  In  the  act  that  the  land  "shall  be 
holden  by  the  same  tenure  and  upon  the 
same  terms  and  conditions,  In  all  respects, 
as  the  said  state  now  holds  the  lands  hereto- 
fore reserved  for  the  use  of  schools  in  said 
state,"  refers,  not  to  the  territory  within 
which  the  land  should  be  used  for  school  pur- 
poses, but  to  the  terms  and  conditions  on 
which  the  land  should  be  held  by  the  state 
for  the  use  of  schools  within  the  designated 
territory. 

[4,  5]  The  Act  of  Congress  of  May  19,  1852, 
authorizing  the  state  to  sell  the  land  reserved 
therein  for  the  use  of  schools,  can  have  no 
effect  upon  the  terms  of  the  trust  under 
which  the  state  held  the  land  from  which 
the  fund  here  in  question  was  derived,  for 
two  reasons:  First,  when  the  act  was  passed 
the  state's  title  to  the  land  had  fully  vested 
so  that  It  was  then  beyond  the  power  of  Con- 
gress to  diange  the  terms  of  the  grant  and 
the  state  had  full  power  to  dispose  of  the 
lands  without  the  consent  of  Congress. 
Cooper  V.  Roberts,  18  How.  173, 15  L.  E5d.  338 ; 
Jones  V.  Madison  County,  72  Miss.  778,  18 
South.  87.    Second,  the  act  simply  provides 


that  the  money  arising  from  the  sale  of  the 
lands  shall  be  used  for  the  support  of  schools 
within  the  territory  for  the  sui^wrt  of  schools 
In  which  the  land  was  originally  reserved. 

[6]  But  If  we  should  be  mistaken  as  to 
this,  the  result  here  would  be  the  same,  for 
In  administering  the  trust  the  state  must 
act  through  its  Legislature,  and  In  so  doing 
"assumes  the  same  measure  of  responsibility 
that  pertains  to  it  In  the  exercise  of  Its  law- 
making power.  No  other  mode  can  be  sug- 
gested in  which  a  state  can  manage  a  fnnd 
for  charitable  uses.  It  must  by  statute  de- 
rive the  machinery  to  carry  out  the  object 
If  the  agent  or  officer  of  the  state,  acting  un- 
der the  law,  disobeys  Its  injunctions,  tran- 
scends his  powers,  or  refuses  altogether  to 
act  then  It  Is  in  the  Jurisdiction  of  the  Ju- 
dicial department  to  restrain  his  illegal  acts 
and  compel  him  to  conform  to  the  law." 
State  T.  Vicksburg,  etc,  B.  Co.,  51  Miss.  361. 
But  when  the  agent  or  officer  of  the  state 
charged  by  Its  laws  with  the  duty  of  admlo- 
isterlng  the  trust,  administers  It  in  accord- 
ance with  such  laws,  he  cannot  be  called  In 
question  for  so  doing  and  is  not  personally 
liable  to  the  cestui  que  trust  for  any  diver- 
sion of  the  trust  fund  which  may  result  be- 
cause of  his  having  disposed  of  it  as  he  was 
directed  by  law  so  to  do.  The  state  In  ad- 
ministering a  trust  acts  in  its  sovereign  ca- 
pacity, and  the  acts  of  its  administrative 
officers  in  so  far  as  they  obey  its  commands 
are  the  acts  of  the  state  for  which  it  alone  is 
responsible  unless  the  Constitution  should 
provide  otherwise. 

[7]  The  treasurer  of  the  dty  of  Corinth  in 
receiving  and  disbursing  the  interest  on  the 
fund  here  In  question,  which  was  paid  over 
to  him  by  the  treasurer  of  Alcorn  county  for 
the  use  of  the  Corinth  separate  school  dis- 
trict, acted  simply  as  the  state's  agent,  and 
since  he  complied  with  the  law  In  making  the 
disbursement  he  cannot  be  held  liable  for  any 
diversion  of  the  interest  on  the  fund  which 
may  have  resulted  from  the  method  adopted 
by  the  state  for  administering  the  trust. 
The  city  of  Corinth  for  the  same  reason  can- 
not be  held  liable  therefor  assuming  for  the 
sake  of  the  argument  that  a  municipality  con- 
stituting a  separate  school  district  Is  liable 
for  the  misuse  of  common  school  funds  by  its 
officials  charged  by  law  with  the  manage- 
ment thereof. 

Whether  or  not  an  Injunction  would  He  to 
prevent  the  state's  agent  from  disposing  of 
trust  funds  of  which  the  state  is  the  trnstee 
in  violation  of  the  terms  of  the  trust,  though 
in  accordance  with  the  laws  adopted  by  the 
Legislature  for  administering  the  trust,  is 
not  before  us  and  is  not  Intended  to  be  here 
decided,  though  necessarily  included  In  the 
further  observations  now  to  be  made. 

Another  question  presented  by  this  record, 
a  decision  of  which  Is  not  necessary  for  the 
final  disposition  of  this  case  and  wbldi  Is 
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referred  to  only  that  It  may  not  aitpear  to 
have  been  inferentlally  decided  by  what  has 
heretofore  been  said,  la:  Can  the  state's  ad- 
ministration of  the  tmst  be  called  In  ques- 
tion In  one  of  Its  conrts  and  the  court's  Judg- 
ment as  to  the  obligation  assumed  by  the 
state  In  accepting  the  trust,  and  as  to  how 
that  obligation  should  be  discharged,  be  sub- 
stituted for  the  Judgment  of  the  state's  Leg- 
islature? In  which  connection  the  cases  of 
which  the  following  are  a  type  will  be  of  in- 
terest: State  T.  Vicksburg,  etc^  B.  Co.,  51 
Miss.  361;  Cooper  ▼.  Roberta,  18  How.  173, 
IS  U  Ed.  338;  Mills  County  t.  Burlington, 
etc.,  R.  Ca,  107  U.  S.  667,  2  Sup.  Ct.  664,  27 
L.  Ed.  678 ;  County  of  Cook  ▼.  Calnmet,  etc., 
Dock  Co.,  138  U.  S.  636.  11  Sup.  Ct.  435,  34 
li.  Ed.  1110 ;  Morton  t.  Grenada  Academies, 
8  Smedee  &  M.  773 ;  Davis  v.  Indiana,  94  U. 
S.  792,  24  L.  Ed.  820. 

In  Cooper  v.  Rolierts,  supra,  the  court  in 
deciding  that  a  state  has  the  right  to  sell 
the  sixteenth  sections  reserved  for  the  use  of 
its  schools  without  the  consent  of  Congress 
used  this  significant  language: 

"The  trnsts  created  by  these  compacts  re- 
late to  a  snbject  certainly  of  nniversal  inter- 
est, but  of  municipal  concern,  over  which  the 
power  of  the  state  is  plenary  and  exclusive. 
In  the  present  instance,  the  grant  is  to  the 
state  directly,  without  limitation-  of  its  power, 
though  there  is  a  sacred  obligation  imposed  on 
Its  pubUc  faith." 

It  follows  from  the  foregoing  views  that 
the  demurrer  to  the  bill  of  complaint  should 
have  been  sustained. 

The  decree  of  the  court  below  will  be  re- 
versed, the  demurrer  sustained,  and  tlie 
cause  dismissed. 


<125  Hlaa.  219) 

IMoPHERSON  et  al.  v.  RICHARDS  st  al* 
(No.  21584.) 

<  Supreme   Court   of   Mississippi,    IMvision  B. 
March  21,  1921.) 

(SyTlabu*  &y  the  Court.) 

Publlo     lands  Q=:»55— Board     of    supervisors 
cannot  superimpose  on  a  seven-year  lease 
of  slxteentli  ssction  land  an  option  to  re- 
lease at  a  stipulated  rental. 
The  statute  authorizing  the  lease  of  six- 
teenth section  does  not  empower  the  board  of 
supervisors  to  superimpose  upon  a  seven-year 
lease  an  option  to  the  lessee  to  re-lease  the 
land  at  a  stipulated  rentaL    The  statute  (chap- 
ter 40,  Laws  1898)  merely  gives  the  lessee  a 
prefereoee  to  re-lease.     A   failure  to  comply 
with  the  original  lease  takes  away  the  option. 

Aiq;>eal   from    (Chancery   Court,    Quitman 
County;    0,  B,  WUliama,  Chancellor. 

Suit  by  J.  J.  McPherson  and  others  against 
Tom  Bichards  and  others.     Decree  for  de- 
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fendants,   and  plaintiffs  appeal.     Reversed 
and  remanded. 

P.  H.  Lowrey,  of  Mjarks,  for  appellants. 
M.  B.  Denton,  of  Marks,  for  appellees. 

SAM  C.  COOK,  P.  J.  Certain  resident  cit- 
izens and  taxpayers  of  Quitman  county  ex- 
hibited their  bill  of  complaint  in  the  chan- 
cery court  against  Tom  Richards,  the  orig- 
inal lessee  of  certain  parts  of  a  sixteenth 
section  in  said  county,  and  his  grantees  and 
lessees  of  the  north  one-half  of  section  IB, 
T.  28,  R.  1  west  The  bill  alleged  that  the 
lease  was  void  and  prayed  a  cancellatloa  of 
said  lease  and  an  accounting. 

Wte  will  not  attempt  to  trace  the  byways 
of  this  record,  but  will  endeavor  to  settle 
the  vital  principles  for  the  guidance  of  the 
trial  court. 

The  original  lease  of  the  land  in  question 
discloses  tliat  the  trustees  of  the  township 
authorized  a  lease  for  a  term  of  years  and 
the  board  undertook  to  lease  the  sixteenth 
section  for  a  term  of  7  years,  conditioned 
upon  the  lessee  making  certain  Improvements 
On  said  land.  At  the  same  time  the  board 
also  leased  for  a  term  of  15  years,  to  begin 
at  the  expiration  of  the  7-year  lease,  pro- 
viding that  the  lessee  should  have  the  land 
for  a  further  term  of  15  years  at  an  annual 
rental  of  $312.60.  It  will  be  observed  that 
the  board  of  supervisors  thus  contracted  in 
effect  to  lease  the  sixteenth  section  land  tor 
a  term  of  22  years.  After  the  explratloq  of 
the  7-year  lease,  made  in  consideration  of 
certain  improvements  (which  were  not  fnll.v 
made),  the  board  attempted  to  ratify  the  16- 
year  lease  and  made  an  order,  without  get- 
ting the  consent  of  the  heads  of  families,  tu 
make  the  lease  extend  for  15  years  from 
the  expiration  of  the  7  years,  embracing  a 
provision  in  the  new  order  for  certain  Im- 
provements not  made  during  the  7-year  lease. 

The  law  bearing  on  the  power  to  lease  is 
embodied  In  an  act  of  the  Legislature.  We 
here  copy  the  act,  omitting  the  title: 

"That  section  4149  of  the  Annotated  Code 
of  1892.  be  amended  so  as  to  read  as  follows: 
4149.  Landa  to  he  Leased.  None  of  such  lands 
shaU  ever  be  sold,  but  they  shall  be  leased; 
those  not  in  a  city,  town  or  village,  for  a  term 
not  exceeding  fifteen  years,  and  those  in  a  city, 
town  or  village,  for  a  term  not  exceeding 
twenty-five  years,  on  condition  of  the  payment 
annuolly  of  the  rent  reserved.  But  the  board 
of  supervisors  In  the  case  of  uncleared  lands 
may  lease  them  for  not  exceeding  seven  years 
in  consideration  of  the  clearing  and  improve- 
ment thereof,  and  with  condition  that  the  les- 
see shall  have  the  preference  to  lease  the  same 
for  another  term  of  fifteen  years  or  less,  at  an 
annnal  rental  to  be  agreed  upon  as  in  other 
cases  of  leasing."     See  chapter  40,  Laws  1898. 

In  this  case  it  clearly  appears  that  the 
lessees  did  not  perform  their  contract  by 


CssFoT  otliar  eaies  leq  lam*  topic  and  KEY-NUUBBS  In  all  Ksr-NumlMrsd  DicestSMtd  Iiidwsa 
'BnsgwUoa  of  enor  ovormlod  If  ay  9,  UU. 


Digitized  by 


Google 


no 


8T  SOUTHEBN  BBPORTEB 


(Miss. 


clearing  the  Iind  and  bnOdinK  bouses  as 
agreed  In  the  flrst  lease.  They  did  not  make 
the  Improvements  they  contracted  to  make, 
and  therefore  they  are  not  entitled  to  a 
preference  In  the  leasehold. 

The  original  lease  does  not  conform  to  the 
statute;  the  statute  merely  gives  a  prefer- 
ence to  the  lessee,  while  the  lease  here  fixes 
In  advance  the  annual  rentaL  The  statute 
contemplates  that  the  second  lease  shall  be 
made  after  the  tmprovements  are  made  un- 
der first  lease,  or  after  its  expiration  If  they 
are  not  made  as  agreed. 

We  think  tHat  an  accounting  should  be  had 
between  the  lessees  and  the  board  of  super- 
visors. The  lessees  should  be  credited  with 
the  value  of  the  Improvements  made  In  ac- 
cordance with  the  contract  and  debited  with 
the  value  of  the  Improvements  not  made. 
In  other  words,  the  county  is  entitled  to  get 
the  value  of  the  consideration  on  which  the 
7-year  lease  was  made.  The  Judgment  will 
be  reversed,  and  the  cause  remanded, 

Beversed  and  remanded. 


(US  Miss.  71) 

BROWNLEE  LUMBER  CO.  V.  GANDY. 

(No.  21613.) 

(Supreme   Court   of   Mississippi,  Division   B. 
Ifarch  21,  1921.) 

(Byllahut  &y  fh«  Court.} 

Corporations  «=>5I9(3)— Evidenoe  of  ooatraot 
wHIi  presideat  Insufflclent  to  show  ooatract 
of  sale  by  oorporatlon,  In  absence  of  showing 
that  ho  oontraoted  for  it. 
In  a  sait  against  a  corporation  upon  a  con- 
tract of  sale,  the  evidence  must  show  with  rea- 
sonable certainty  that  the  contract  was  made 
with  the  corporation.    Showing  a  contract  with 
the  president  of  the  corporation  is  not  enough. 
There  most  be  some  evidence  tending  to  prove 
that  the  president  of  the  corporation  was  con- 
tracting for  the  corporation. 

Appeal  from  Circuit  Court,  <31arke  County; 
R.  W.  Heidelberg,  Judge. 

Action  by  N.  O.  Oandy  against  the  Brown- 
lee  Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Beversed  and 
remanded. 

D.  W.  Heidelberg  and  (3ba8.  0.  Hand,  both 
of  Shubuta,  for  apt>ellant 

W.  J.  Pack,  of  Lraurel,  and  R.  L.  Heidel- 
berg, of  Waynesboro,  for  appellee. 

SAM  C.  CiOOK,  P.  J.  The  declaration 
charges  that  the  plalntUT  sold  and  delivered 
to  the  defendant  lumber  and  logs  and  the 
defendant  accepted  the  same  amounting  In 
value  to  $65S,  that  the  defendant  was  raitl- 
tled  to  a  credit  of  $254.80,  and  demands  judg- 
ment for  the  balance  $404.14.     Defendant 


filed  two  pleas — the  first  denying  that  It 
owed  plaintiff  the  sum  sued  for  or  any  part 
thereof.  The  second  plea  averred  that  the 
defendant  paid  all  the  sums  due  by  defend- 
ant to  the  plabitlfl.  No  replication  was  filed, 
but  issue  was  taken  In  short 

The  evidenoe  In  the  case  disclosed  that  the 
plaintiff  bad  cut  certain  timber  belonging  to 
J.  W.  Brownlee  and  converted  a  part  of  same 
into  lumber  and  delivered  the  same  to  J.  W. 
Brownlee.  The  evidence  fails  to  support  the 
averments  of  the  declaration.  As  we  read 
the  evidence,  the  plaintiff  did  not  testify  that 
he  contracted  with  the  Brownlee  Lumber 
Company,  a  corporation.  It  seems  that  there 
was  at  one  time  a  corporation  known  as  the 
Brownlee  Lumber  Company,  and  J.  W. 
Brownlee  was  the  president  of  the  corpora- 
tion. It  also  appears  that  the  corporation 
had  gone  out  of  business  before  the  transac- 
tions in  this  case.  It  was  necessary  for  the 
plaintiff  to  prove  that  the  corporation  made 
the  contract  sued  upon. 

The  plaintlfl  was  a  frank  witness,  and 
would  not  say  that  he  contracted  with  the 
corporation,  or  that  he  understood  that  he 
was  dealing  with  the  corporation.  We  are 
of  the  opinion  that  the  plaintiff  did  not  prove 
his  case;  Indeed,  it  seems  reasonably  dear 
that  the  plaintiff  did  not  at  any  time  under- 
stand that  he  was  dealing  with  the  corpora- 
tion but  understood  that  he  was  dealing  with 
J.  W.  Brownlee  and  was  looking  to  blm  for 
the  payment  of  the  account. 

Beversed  and  remanded. 


(UK  Utaa.  «> 

BURDETT  V.  MINES,  Dlreetor  General  of 
Railroads  et  al.    (Ne.  21549.)* 

(Supreme   Court   of  Mississippi,   Division  B. 
March  21,  1921.) 

(ByXMmt  5y  Biitoriia  Stat.) 

Libel  and  slander  4=347— Request  by  ex-en* 
ployee  held  to  release  employer  from  liability 
on  aeoonnt  of  Information  furnished. 
In  a  libel  suit  by  an  ex-employee  of  a  rail- 
road company  against  such  compsny  based 
upon  a  statement  to  a  prospective  employer  in 
response  to  a  letter  written  by  plaintiff  to  de- 
fendant to  forward  to  a  prospective  employer 
information  about  plaintiiPs  personal  charac- 
ter, habits,  and  ability  and  as  to  the  canse  of 
his  leaving  their  employment,  such  informatioa 
fnniished  in  response  to  such  letter  cannot 
form  the  basis  of  a  libel  suit,  where  it  expressly 
released  defendant  from  liability  for  damages 
on  account  of  famishing  such  information. 

Appeal  from  Circuit  Court,  Warren 
County;   R  L.  Brlen,  Judge. 

Action  by  George  Burdett  against  Walker 
D.  Hlnes,  Director  General  at  Railroads,  and 
another  for  llb^.    Judgment  for  deffendants 
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on  a  directed  verdict,  and  plaintiff  appeals. 
Affirmed. 

Anderson,  Vollor  &  Kelly  and  Cbaney  ft 
Ramsey,  all  of  Vlcksbnrs,  for  appellant. 

Hirsh,  Uent  ft  Landau,  of  Vlcksburg,  and 
Chas.  N.  Bnrch  and  H.  D.  Minor,  both  of 
Memphis,  Tenu.,  for  appellees. 

SAM  O.  COOK,  P.  J.  We  deem  it  unnec- 
essary to  go  into  the  detailed  pleading  and 
erldoiee  In  this  case. 

The  plaintiff  below,  appellant  here,  saed 
the  Director  General  of  Railroads  and  the 
Yanx)  ft  Mississippi  Valley  Railroad  Com- 
pany for  an  alleged  libel. 

The  plaintiff  was  an  ex-employee  of  the 
Tazoo  &  Mississippi  Valley  Railroad  Com- 
pany. He  was  discharged  by  this  company, 
and  sought  a  position  with  the  Mobile  ft 
Ohio  Railroad  Company.  The  latter  com- 
pany asked  for  references  from  his  f9rmer 
employer.  Thereupon  the  plaintiff  wrote  the 
Tazoo  ft  Mississippi  Valley  Railroad  Com- 
pany, asking  it  to  forward — 

"a  statement,  in  writing,  contaming  all  the 
information  you  may  have,  or  can  obtain,  as 
to  my  personal  character,  habits  and  ability, 
also  the  cause  of  my  leaving  the  employ  of 
yonr  road,  as  shown  by  the  record  of  your 
company,  or  as  may  appear  from  the  verbal 
or  written  statement  of  yonr  officers,  agents 
and  employees. 

"In  consideration  of  your  compliance  with 
this  reqaest  I  hereby  release  your  company 
from  any  and  all  liabilities  for  damages,  of 
whatsoever  nature,  on  account  of  furnishing 
the  information  above  requested,  which  is  to 
be  used  in  determining  my  fitness  for  the  posi- 
tion mentioned,  and  that  the  position  men- 
tioned was  'for  employment  in  the  capacity  of 
switchman,' " 

The  defendant  furnished  the  statement  re- 
quested by  the  plaintiff,  and  the  suit  is  based 
upon  alleged  falsity  of  this  statement 

The  plaintiff  therefore  got  what  he  asked 
for,  and  by  the  terms  made  by  him  he  will 
not  be  permitted  to  maintain  this  suit  The 
learned  trial  judge  very  pr(^>erly  directed  a 
verdict  for  the  defendant. 

Affirmed. 

(125  Miaa.  US) 

Mclaughlin  v.  r.  w.  fagan-peel  co. 

•t  al.    (No.  21243.) 

(Supreme   Court   of  Mississipi^   Division  B. 
March  21,  192L) 

(BtOabut  tf  the  Court.) 

Appeal  and  error  «=> II 72 (5)— Damages  9=9 
132(15)— $300  for  loss  of  arm  held  grossly 
inadequate;  where  damages  Inadequate,  Judg- 
ment will  be  reversed  only  as  to  amount 
Where,  in  a  suit  for  damages  by  a  laborer 
against  his  employer,  the  jury  found  that  the 
injury  was  the  result  of  the  negligence  of  de- 


fendants, the  verdict  of  the  jury  awarding 
plaintiff  the  sum  of  |300  ss  compensation  for 
his  suffering  and  for  the  loss  of  an  aim  is 
grossly  inadequste,  and  the  court  on  appeal 
wiU  reverse  the  judgment  of  the  lower  court 
in  80  far  as  it  adjudges  the  amount  of  damages 
to  be  recovered,  but  wiU  allow  the  judgment 
as  to  liability  to  stand. 

Appeal  from  Circuit  Court,  Wayne  County; 
R.  W.  Heidelberg,  Judge. 

Action  by  Willie  McLau^in,  by  his  next 
friend,  against  R.  W.  Fagan-Peel  Coii4>any 
and  othersb  From  8  judgment  for  plaiutlfl 
for  less  than  dalmed,  he  appeals.  Reversed 
and  remanded. 

M.  y.  B.  MlUer,  of  Meridian,  for  appellant 
M.  L.  Heidelberg,  of  Waynesboro,  for  ap- 
pellees. 

W.  H.  COOK,  J.  This  action  is  by  Willie 
McLaughlin,  a  minor,  through  his  next  -friend, 
against  R.  W.  Fagan  and  others  for  damages 
for  personal  Injuries  alleged  to  have  been 
sustained  by  him  while  assisting  in  the  (Hiera- 
tton  of  a  danigerous  piece  of  machinery 
known  as  an  edger,  and  from  a  judgment  fbr 
$300  against  R.  W.  Fagan  and  Jim  Campbell 
plaintiff  prosecuted  this  appeal. 

Appellant  was  a  minor,  about  15  years  of 
age  at  the  time  of  the  injury  sustained,  anfl 
was  employed  to  work  in  and  about  the  saw- 
mill of  appellee,  R.  W.  Fagan.  It  appears 
that  his  regular  work  was  handling  lumber, 
but  on  account  of  a  shortage  of  labor  he  was 
sometimes  called  upon  to  do  other  things  in 
and  about  the  mill.  At  the  time  plaintiff 
was  injured  he  was  assisting  in  the  operation 
of  a  machine  commonly  called  an  edger,  and 
there  is  evidence  that  he  had  been  so  em- 
ployed for  about  two  days  prior  to  the  injury, 
and  that  the  foreman,  Campbell,  had  full 
knowledge  of  the  fact  that  he  was  so  on- 
ployed,  and  that  this  foreman  had  directed 
plaintiff  to  assist  in  the  operation  of  this  ma- 
chine. Plaintiff  was  inexperienced  In  the 
operation  of  this  machine,  and  the  foreman, 
Campbell,  denied  that  he  directed  him  to 
work  around  the  edger,  or  that  he  saw  him 
working  there,  or  had  any  knowledge  of  the 
fact  that  he  was  so  employed. 

A  strip  or  piece  of  lumber  became  fastened 
near  the  saws,  of  the  edger,  and  while  appel- 
lant was  trying  to  extract  this  piece  of  lum- 
ber his  coat  sleeve  was  caught  by  the  saws 
and  his  right  arm  was  drawn  onto  the  saws, 
and  the  arm  was  so  cut  and  mangled  from 
the  elbow  to  the  hand  as  to  make  it  necessary 
to  amputate  it  above  the  elbow. 

The  case  was  submitted  to  the  jury  under 
instructions  correcUy  announcing  the  law, 
and  the  Jury  reserved  the  question  of  liability 
in  favor  of  appellant  but  returned  a  verdict 
for  only  1300.  As  compensation  for  the  loss 
of  an  arm  and  the  pain  and  suffering  of  ap- 
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pellant,  this  verdict  ia  grossly  Inadequate, 
and  evinces  i>as8ion,  prejudice,  or  disregard 
of  tbe  testimony  on  the  part  of  the  jury,  and 
we  do  not  think  it  should  be  permitted  to 
stand. 

The  Judgment  of  the  lower  court  Is  there- 
fore reversed  in  so  far  as  it  adjudges  the 
amount  of  damages  to  be  recovered,  but  In  all 
other  respects  will  remain  in  full  force  and 
effect,  and  tbe  cause  Is  remanded  for  the 
purpose  only  of  adjudging  the  amount  of 
damages  to  be  recovered  by  appellant; 

Keversed  and  remanded. 


(148  La.  aO) 


NO.  23645. 


MINOR  et  al.  v.  YOUNQ  at  aL  • 

In  re  YOUNa 

(Sapreme  Court  of  Louisiana.    Nov.  8,  1920l 
Consent  Judgment  Feb.  17,  1921.) 

(Sjlllabui  bv  Editorial  Staff.) 

1.  Appeal  and  error  $=>li06(4)-- Court  of  ap- 
peal  may  remand  case  for  further  proof. 

The  Court  of  Appeal  may  remand  a  case 
for  further  proof  where  the  evidence  is  deemed 
insufficient. 

2.  Marriage  «=>8--Law  prohibiting  marriage 
between  white  and  colored  persoM  held  not 
to  affect  status  at  Its  passage. 

Act  No.  64  of  1894,  prohibiting  marriage 
between  blacks  and  whites,  relates  to  future 
marriages,  and  would  not  disturb  a  marriage 
status  legally  existing  at  the  time  of  its  pas- 
sage. 

3.  Oesoeat  and  distribution  «=9i— Saoeession; 
there  Is  no  Inherent  right  to  succeed  to  a 
deceased  person's  estate. 

There  is  no  inherent  right  in  any  one  to 
succeed  to  the  estate  of  a  person  deceased,  and 
the  rules  of  transmission  of  property  are  left 
to  the  wisdom  of  the  state's  lawmulcers. 

4.  Bastards  «=» 1 05— Method  of  legitimation  In- 
tended to  cut  off  more  remote  lawful  rela- 
tives from  inheritance. 

Civ.  Code,  art.  180,  fixes  the  status  of 
children  born  out  of  wedloclc  as  illegitimate 
with  no  inheritance  except  when  tbe  affirma- 
tive act  of  parent  or  parents  elevates  them 
to  the  status  of  legitimate  or  acknowledged 
children  (articles  198,  200,  202,  238),  and  the 
purpose  of  these  restrictions  is  not  to  punish 
the  offspring,  but  to  warn  transgressors,  and 
the  formal  method  of  giving  the  child  the  great- 
est legal  rights  possible  short  of  marriage  was 
intended  to  cut  oS  tbe  rights  only  of  more  re- 
mote lawful  relations,  who  would  be  otherwise 
preferred. 

5.  Bastards  «=>IOS— Illegitimate  child  acknowl- 
edged by  mother  may  Inherit  from  her  wheth- 
er acknowledged  by  father  or  not. 

Civ.  Code,  art.  203,  permits  the  mother 
alone  in  a  proper  case  to  acknowledge  her  il- 


legitimate child  without  regard  to  the  father'* 
action,  for  even  his  acknowledgment  •■nder  arti- 
cle 918  et  seq.  does  not  give  the  right  of  in- 
heritance from  the  mother  who  has  not  ac- 
knowledged ;  yet,  if  the  father  has  hot  acknowl- 
edged and  the  mother  has,  It  may  Inherit  from 
her. 

6.  Bastards  «=3 105— Acknowledgment  Is  a  coa- 
dltlon  precedent  to  Inheritance  by  or  from  aa 
illegitimate  ohild. 

In  view  of  Civ.  Code,  arts.  203,  918,  919, 
and  922,  acknowledgment  Is  a  condition  preced- 
ent to  the  right  of  inheritance  by  or  from  an 
illegitimate  child,  and  the  right  arises  as  to  or 
in  favor  of  the  one  alone  who  has  so  acknowl- 
edged, even  though  there  were  no  legal  im- 
pediment at  any  time  to  the  parents'  mar- 
riage. 

7.  Bastards  9=>l,  8— Only  those  aoknowledgeil 
are  oalled  "natural  children,"  and  Inquiry  ia" 
to  parentage  Is  to  entitle  child  to  alimoay. 

Although  under  the  French  law  all  children 
bom  out  of  wedlock  who  are  capable  of  ac- 
knowledgment are  called  natural  children  at 
their  birth,  with  us  only  those  who  have  been 
acknowledged  are  recognized  as  natural  chil- 
dren, all  others  being  designated  bastards,  and 
the  judicial  inquiry  into  paternity  or  maternity 
Is  to  enable  the  illegitimate  child  to  demand 
alimony.     Civ.  Code,  art  242. 

[Ed.  Note.— For  other  definitioDS,  see  Words 
and  Phrases,  First  and  Second  Series,  Bastard; 
First  Series,  Natural  Child.] 

8.  Bastards  $s»  1 3  — Acknowledgment  by  par> 
ents  must  be  made  according  to  statute  te 
permit  inheritance. 

In  view  of  Civ.  Code,  arts.  202,  203,  208- 
212,  241,  242,  918-920,  relating  to  acknowl- 
edgment, alimony,  and  inheritance  of  children 
bom  out  of  wedlock,  such  children  may  inherit 
only  when  formally  recognized  as  provided  by 
the  Code,  and  proof  of  the  parents'  aclcnowl- 
edgments  orally  and  by  acts  is  wholly  insuffi- 
cient. 

9.  Courts  «=»93 (3)— Former  declsioas  on  law 
of  inheritance  create  no  vested  right  to  In- 
herit. 

Since  there  is  no  vested  right  of  inheritance 
in  any  one,  the  court  may  interpret  the  law 
of  descent  and  distribution  as  it  thinks  best 
without  regard  to  former  decisions  which  could 
not  make  vested  rights. 

10.  Bastards  «=95— Statute  admitting  writings 
In  proof  of  paternity  held  not  to  admit  them 
to  prove  parents'  acknowledgment. 

Civ.  Code,  art.  209,  providing,  with  respect 
to  a  father,  that  proof  of  paternal  descent  of 
a  child  born  out  of  wedlock  may  be  made  by 
all  kinds  of  writings,  the  public  and  private 
declarations  of  the  father,  etc.,  does  not  per- 
mit such  evidence  to  establish  parents'  ac- 
knowledgments of  illegitimate  children  for  the 
purpose  of  inheritance. 

Provosty,  J^  dissenting. 

'  Certiorari  to  Court  of  Appeal,  Parish  o» 
Terrebonne. 


ffis»For  «th«r  ewes  see  lam*  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Dlseata  and  IndezM 
•Reprinted  In  at  Soutli.   757,  because  dlasenUng   opinion  of  Jutlee  Provosty  was  omitted  bera. 
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Action  by  Mathilda  and  Mary  Minor 
against  Frauds  Young  and  others.  A  judg- 
ment for  plaintiffs  was  affirmed  on  appeal  by 
the  Court  of  Appeal,  and  the  defendants 
bring  certiorari.  Judgments  of  tbe  district 
conrt  and  Court  of  Appeal  annulled  and  set 
aside,  and  decreed  that  demands  of  the  plain- 
tiffs be  rejected. 

Calvin  Wurzlow,  of  Houma,  for  applicants. 

Stubbs  Theus,  Grisbam  &  Thompson,  of 
Monroe,  and  Butler  &  Wurzlow,  of  Houma, 
for  Francis  Young  and  others  on  rehearing. 

A.  V.  Coco,  Atty.  Gen.,  and  Phanor  Brea- 
ceale,  of  Natchitoches,  for  the  State,  amid 
curlse. 

Harris  Gagne,  of  Houma,  for  respondents. 

Hampden  Story  and  Foster,  Looney  &  Wil- 
kinson, all  of  Shreveport,  for  respondents  on 
rehearing. 

DAWKINS,  J.  Alleging  themselves  to  be 
the  natural  children  of  Rachel  Clark,  deceas- 
ed, plaintiffs  seek  to  recover  of  defendants 
certain  real  property  situated  in  the  town  of 
Houma,  La.,  which  belonged  at  her  death  to 
the  said  Rachel  Clark. 

Defendants  are  the  transferees  of  Francis 
Young,  lawful  sister  of  the  deceased,  who 
claims  to  have  inherited  as  her  sole  legal 
heir,  and  contest  the  right  of  plaintiffs  to 
recover  upon  the  ground  that  they  were  never 
legally  acknowledged  by  the  said  Rachel 
Clark,  so  as  to  entitle  them  to  Inherit  from 
her. 

The  district  court  gave  judgment  for  de- 
fendants, which  was,  on  first  hearing,  revers- 
ed by  the  Court  of  Appeal,  and  the  case  de- 
cided in  favor  of  plaintiffs.  On  rehearing 
the  latter  court  set  aside  Its  first  judgment, 
because  of  the  insufficiency  of  the  evidence 
to  show  the  acknowledgment  of  plaintiffs  by 
deceased,  and.  remanded  the  cause  for  fur- 
ther proof  on  this  point.  It  was  again  tried 
in  the  district  court,  which,  in  conformity 
with  the  views  expressed  by  the  Court  of  Ap- 
peal on  the  question  of  law  Involved,  found 
for  the  plaintiffs,  and  on  the  second  appeal 
this  latter  Judgment  was  affirmed. 

The  case  is  tmfore  us  on  certiorari  for  re- 
view. 

Opinion. 

Defendants  claim  that  the  Court  of  Appeal 
erred  in  the  following  particulars : 

(1)  In  holding  that  the  Legislature  had 
not  the  right  to  diange  the  laws  of  inherit- 
ance. 

(2)  In  remanding  the  case  to  the  district 
court  for  the  reception  of  further  evidence. 

(3)  Id  holding  that  the  answers  to  leading 
anestions,  timely  objected  to,  were  snfflcient 
to  prove  acknowledgment. 

(4)  In  substituting  the  law  of  proof  of  de- 
acftnt  for  the  proof  of  acknowledgment 

(5)  In  applying  to  the  case  at  bar  the  Jurls- 
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prudence  with  reference  to  acknowledgments 
other  than  as  provided  by  the  Code. 

(6)  In  holding  that  the  evideotce  was  suffi- 
cient to  give  the  plaintiffs  the  status  of  nat- 
nral  children. 

(7)  In  holding  that  laws  changing  descent 
and  distribution  liave  no  retroactive  effect 

(8)  In  not  requiring  proof  of  acknowledg- 
ment by  admissions  and  conversations  of  the 
mother,  instead  of  mere  evidence  of  descent 
to  establish  the  status  of  natural  cliildren 
duly  acknowledged. 

(9)  In  holding  ttiat  the  law  in  force  at  the 
time  of  conception,  instead  of  that  existing 
at  the  opening  of  the  succession,  should  ap- 
ply. 

Boiled  down,  fhe  questions  which  we  are 
called  upon  to  answer,  and  the  order  in  which 
we  shall  decide  them,  are  as  follows: 

(1)  Did  the  court  err  in  remanding  tbe 
case  for  further  proof  upon  the  question  of 
acknowledgment  in  the  light  of  its  concln- 
sions  upon  the  law? 

(2)  Conceding  that  it  is  legally  permissibie 
to  prove  acknowledgment,  for  the  purpose  of 
giving  the  Status  of  natural  children  capable 
of  inheriting,  in  any  other  form  than  those 
provided  by  article  203  of  the  CivU  Code,  is 
the  proof,  legally  admitted,  sufficient  to  sus- 
tain plaintiffs'  case? 

(3)  There  having  been  no  legal  impediment 
to  the  marriage  of  plaintiffs'  father  (a  white 
man)  and  mother  (a  colored  woman)  at  the 
time  of  conception,  did  the  subsequent  pas- 
sage of  Act  No.  64  of  1894,  prohibiting  the 
marriage  of  blacks  and  whites,  give  the  plain- 
tiffs the  status  of  bastards  at  the  date  of 
their  mother's  death  on  September  IS,  1894, 
after  that  law  had  gone  into  effect? 

(4)  If  the  evidence  is  sufficient  to  prove 
maternity,  and  the  act  of  1894  does  not  af- 
fect the  case,  can  there  be  an  acknowledg- 
ment, such  as  will  give  the  right  to  inherit  as 
a  natural  child.  In  any  other  manner  or  form 
than  those  provided  in  article  203  of  the 
Code? 

The  Attorney  General  and  other  counsel 
have  filed  briefs  as  amicus  curite  in  support 
of  some  of  the  contentions  of  defendants,  in 
which  they  assert  that  there  is  another  case 
of  considerable  Importance  to  the  state  short- 
ly to  come  before  us,  Involving  the  same 
questions,  and  asking  that  we  decide  those 
issues  adversely  to  the  plaintiffs. 

[1]  Taking  up  the  first  of  the  four  ques- 
tions propounded  by  us,  counsel  for  defend- 
ants have  not  pressed  it  in  brief,  has  cited  no 
law  in  support  thereof,  and  we  know  of  noth- 
ing which  prevented  the  Court  of  Appeal 
from  remanding  the  case  for  further  proof 
as  was  done.  It  was  but  following  the  ex- 
ample of  this  court  Scruggs  v.  Endom,  123 
La.  887.  49  South.  630. 

[2]  The  evidence  conclusively  shows  that 
the  plaintiffs  were  the  children  of  Rachel 
Clark,  a  woman  of  color,  by  a  white  man 
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named  Stephen  Minor,  for  whom  the  mother 
worked  dtirlng  the  time  of  their  conception 
and  birth,  that  they  were  born  daring  the 
late  'TO's  or  early  'BO'S,  and  that  their  said 
tether  died  prior  to  the  passage  of  the  Act 
Na  S4  of  1894,  prohibiting  marriage  between 
blacks  and  whites.  Plaintiffs  lived  with,  was 
raised  by,  and  treated  by  Rachel  Clark  as  her 
diUdren  nntll  the  date  of  her  death.  She 
did  not  acknowledge  them  In  any  of  the  forms 
provided  by  article  203  of  the  Code,  but  the 
evidence  does  establish  that  she  Informally 
recognized  and  spoke  of  them  as  hers,  admit- 
ting in  conversation  that  Minor  was  their 
father.  This  also  took  place  prior  to  the 
passage  of  the  act  of  1894^  so  that,  If  this 
form  of  acknowledgment  be  sufficient  In  law, 
there  being  no  legal  impediment  at  the  time 
It  took  place,  we  can  see  no  more  reason  for 
Its  effects  being  destroyed  by  the  passage  of 
the  act  In  questicn  thereafter  than  if  plain- 
tiffs bad  been  acknowledged  by  notarial  act, 
or  in  either  of  the  other  ways  provided  in  ar- 
ticle 203  of  the  Code.  In  other  words,  the 
Btatns  would  already  have  been  established, 
the  father  had  died,  and  it  could  not  be  said 
that  by  the  passage  of  a  subsequent  law 
merely  prohibiting  the  future  marriage  of 
persons  of  different  races  the'  Legislature  In- 
tended to  destroy  the  legal  relations  of  per- 
sons which  had  already  become  fixed.  To 
say  the  least,  the  intention  to  do  so  would 
have  to  be  plainly  disclosed,  and  such  was 
not  done  in  the  present  case.  In  fact,  the 
law  does  not  attempt  to  deal  with  the  ques- 
tion of  inheritance  or  succession  at  all,  ex- 
cept in  so  far  as  that  result  may  follow  from 
acts  done  In  violation  thereof  in  the  future. 
[S,  4]  There  Is  no  Inherent  right  In  any  one 
to  succeed  to  the  estate  of  a  person  deceased, 
and  the  rules  of  transmission  or  devolution 
of  property  in  such  cases  are  left  to  the  wis- 
dom of  the  lawmaking  power  of  the  state. 
Hyde  V.  Bank,  8  Bob.  416.  That  body  has,  in 
large  measure,  sought  to  vest  such  rights  in 
those  persons  and  in  the  order  most  nearly 
comporting  with  the  ties  of  blood  and  nature, 
save  where,  as  a  matter  of  public  policy,  and 
In  aid  of  the  moral  precepts  of  society,  it  has 
been  found  necessary,  for  the  common  good, 
to  change  the  order  of  things.  The  purpose 
of  such  restrictions  Is  not  to  punish  the  off- 
spring of  those  contravening  these  rules  of 
morality,  but  to  raise  a  warning  barrier  be- 
fore the  transgressor,  prior  to  the  act,  of  the 
consequences  of  his  conduct;  in  other  words, 
like  all  other  penal  laws,  they  seek  to  pre- 
vent rather  than  avenge.  Accordingly  our 
Code  in  declaratory  terms  has  fixed  the  sta- 
tus of  children  bom  out  of  wedlock  (C.  C.  art. 
180)  as  "Illegitimate"  with  no  right  of  inher- 
itance, except  as  the  afibmatlve  act  of  the 
parent  or  parents  may  elevate  them  from 
that  state  to  the  status  of  legitimated  or  ac- 
knowledged children.    O.  0.  arts.  188,  200, 


202,   and  238;    Montfigut  r.  Bacas,  42  La. 
Ann.  1B8,  7  South.  440;  G.  C.  021. 

[f]  Article  200  of  the  Code  provides  that 
either  the  father  or  mother  may  by  notarial 
act  legitimate  his  or  her  child  bom  out  of 
wedlock,  when  there  existed  no  legal  impedi- 
ment to  the  marriage  of  the  parents  at  the 
moment  of  conception,  provided  the  one  so 
seeking  to  legitimate  has  no  living  lawful 
ascendants  or  descendants,  thus  clearly  indi- 
cating by  implication  that  even  this  highly 
formal  method,  giving  to  the  child  the  great- 
est legal  rights  possible  short  of  marriage, 
was  intended  to  cnt  off  the  rights  only  of 
more  remote  lawful  relations,  as  otherwise 
these  would  be  preferred  to  the  illegitimate 
dilld  unacknowledged  according  to  law.  And 
again  article  202  defines  a  bastard  in  the  fol- 
lowing language: 

"Illegitimate  children  who  have  been  acknowl- 
edged by  their  father  are  called  natural  chil- 
dren; those  who  have  not  been  acknowledged 
by  their  father,  or  whose  father  and  mother 
were  incapable  of  contracting  marriage  at  the 
time  of  conception,  or  whose  father  la  unknown, 
are  contradistingnished  by  the  appellation  of 
bastards." 

But  this  designation  or  deflnitloa  of  bas- 
tards, in  so  far  as  rights  flowing  to  or  from 
the  mother  are  concerned,  is  necessarily  en- 
larged by  the  following  article,  203,  which 
permits  the  mother  alone,  in  a  proper  case, 
to  acknowledge  her  Illegitimate  child,  wltb- 
ont  regard  to  the  action  of  the  father;  for, 
even  if  he  has  acknowledged  it,  by  the  plain 
provisions  of  article  918  et  seq.  this  does  not 
give  the  right  of  inheritance  from  the  mother 
who  has  not;  yet.  If  the  father  has  not  ac- 
knowledged and  the  mother  has,  it  may  in- 
herit from  her. 

[I]  Article  203  reads: 

"The  acknowledgment  of  an  ffiegitimate  child 
shall  be  made  by  a  dedaration  executed  before 
a  notary  public,  in  presence  of  two  witnesBes, 
by  the  father  and  mother,  or  either  of  them, 
whenever  it  shall  not  have  been  made  in  th« 
registering  of  the  birth  or  baptism  of  such 
chad." 

Thus,  clearly,  dtber  may  acknowledge,  in 
the  forms  prescribed,  without  the  other,  and 
article  922  provides: 

"The  estate  of  a  natural  child  deceased  with- 
out posterity,  belongs  to  the  father  or  mother 
who  has  acknowledged  him,  or  in  equal  propor- 
tions to  the  father  and  mother,  when  he  hoa 
been  acknowledged  by  both  of  them." 

Hence,  when  these  articles  are  read  In 
connection  with  articles  918  and  919,  prescrib. 
ing  the  drcnmstances  under  whl<^  tlie  ille- 
gitimate child  may  Inherit  from  the  moth^ 
and  father  respectively,  it  is  made  manifttt 
that  acknowledgment  is  a  condition  precedent 
to  the  right  of  inheritance  by  or  from  aucb 
child,  and  the  rlj^t  arises  as  to  or  in  favor 
of  the  one  alone  who  haa  bo  acknowledced. 
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Therefore,  In  the  absence  of  acknowledgment 
in  one  of  the  forms  provided  by  law,  all  chil- 
dren bom  out  of  wedlock  are,  as  to  the  parent 
.who  has  not  acknowledged,  bastards  In  the 
legal  sense,  even  though  there  were  no  legal 
impediment  at  any  time  to  the  marriage  of 
the  parents.  Hence  it  is,  as  above  pointed 
oiit,  the  affirmative  act  of  acknowledgment 
alone,  by  the  parents,  or  either  of  them, 
which  raises  any  illegitimate  child  from  that 
status  oitltled  to  receive  mere  alimony  to  the 
quality  of  a  natural  or  acknowledged  child, 
with  the  right  of  inheritance. 

[7]  There  was  and  is  no  provision  in  the 
French  law  corresponding  to  article  202  of 
our  Code,  thus  classifying  all  illegitimate 
children,  including  those  as  between  whose 
parents  there  was  at  the  time  of  conception 
no  legal  impediment  to  marriage,  as  bastards. 
It  follows  that  the  French  Code,  their  jurls- 
pmdence,  and  the  discussions  of  the  commen- 
tators deal  with  questions  of  proof  or  adjec- 
tive law,  and  not  with  any  prorision  of  sub- 
stantive law  declaratory  of  status,  as  found 
in  article  202  of  our  Code.  In  their  case  the 
courts  are  concerned  merely  with  the  char- 
acter and  snfflciency  of  the  evidence  of  pa- 
ternity or  maternity,  while  we  have  to  con- 
sider ipositive  and  seemingly  mandatory  pro- 
visions of  our  law,  fixing :  First,  the  status 
of  all  chldren  bom  out  of  wedlock  as  bas- 
tards ;  and,  secondly,  definite  fomts  or  meth- 
ods for  changing  that  status. 

*^atural  filiation  is  the  work  of  nature  alone. 
Natnral  children  are  those  who  have,  not  been 
conceived,  or  at  least  who  have  not  been  bom, 
in  marriage.  Their  filiation,  as  that  of  legiti- 
mate children,  is  called  paternal  or  maternal, 
according  as  one  is  looking  toward  the  one  or 
the  other  parents.  But  there  exists  a  consid- 
erable difference  between  legitimate  children 
and  natural  children.  As  to  one,  as  we  have 
before  seen,  proof  of  legitimate  maternity  nec- 
essarily entails  that  of  legitimate  maternity; 
but  natural  paternity  and  natural  maternity  are, 
on  the  contrary,  entirely  independent  one  of 
the  other  from  the  point  of  view  of  proof.  Il- 
legitimate maternity  can  be  established  when 
paternity  remains  an  unknown  fact,  and  in- 
versely. From  the  maternity  of  a  married 
woman  the  law  presumes  the  paternity  of  her 
husband.  In  the  matter  of  natural  filiation  no 
presumption  of  this  kind  can  be  made."  Bau- 
dry-Lacantinerie,  treatise  persons.  No.  612. 

"Volantary  acknowledgment  is  a  declaration 
of  paternity  or  maternity  made  by  the  father  or 
by  the  mother  of  a  natural  child  in  the  form 
prescribed  by  law.  The  authentic  act  which 
constitutes  such  acknowledgment  forms  the  ti- 
tle of  a  natnral  child.  It  constitutes  the  regu- 
lar and  normal  mode  of  proof  of  natural  filia- 
tion, jnst  as  tile  registry  of  birth  constitutes 
the  regular  mode  of  proof  of  legitimate  filia- 
tion. From  the  point  of  view  of  filiation,  the 
act  of  acknowledgment  is,  then,  for  the  natural 
chOd  what  the  act  of  birth  is  tot  the  legitimate 
chfld."    Id.  614. 

"In  certain  cases  the  law  admits  the  natural 
child  who  baa  not  been  the  object  of  a  voluntary 


acknowledgment  to  estabUsh  such  tact  Judi- 
cially. This  is  what  is  called  the  research  of 
maternity  or  paternity.  If  the  child  succeeds 
in  such  research— that  is  to  say,  if  he  obtains 
a  Judicial  decision  declaring  that  such  and 
such  a  man  is  his  natural  father,  or  that  such 
and  such  a  woman  is  his  natural  mother— his 
filiation  is  considered  established  by  judicial  or 
forced  acknowledgment.  These  expressions 
may  appear  singular,  the  word'  'acknowledg- 
ment' seeming  to  imply  a  voluntary  act  on  the 
part  of  the  one  who  acknowledges,  but  the  law 
authorizes  such  employment. 

"The  law,  then,  considers  also  an  acknowl- 
edgment the  Judicial  establishment  of  pater- 
nity or  maternity,  and  in  order  to  distinguish 
from  the  voluntary  aclniowledgment  calls  such 
the  forced  or  Judicial  acknowledgment.  Tliis 
observation  is  of  great  importance.  The  judi- 
cial establishment  of  paternity  or  maternity 
constitutes  in  the  eyes  of  the  law  an  acknowl- 
edgment It  results  from  this  that  the  texts 
which  speak  of  natural  children  legally  acknowl- 
edged are  applicable  to  chUdren  whose  filiation 
is  judicially  established,  as  well  as  to  those 
whose  filiation  ia  established  by  voluntary  ac- 
knowledgment." 

Id.  No.  662. 

Thus  it  Is  seen  that,  under  the  French  law. 
all  children  bom  ont  of  wedlock  who  are  ca- 
pable of  acknowledgment  are  called  natural 
children  from  their  birth;  while  with  us  It  Is 
only  those  who  have  been  acknowledged  who 
are  recognized  as  natural  children;  all  oth- 
ers being  designated  by  the  appellation  of 
bastards.  With  us  the  Judicial  inquiry  Into 
paternity  or  maternity  is  for  the  purpose  of 
enabling  the  illegitimate  child  to  demand  ali- 
mony.   G.  C.  art  2^ 

"In  our  ancient  law  natnral  children  were 
called  bastards.  Their  situation  was  more  mis- 
erable, since  they  were  serfs.  They  were  ab- 
solutely exduded  from  the  legitimate  family, 
with  the  exception  always  of  bastards  and 
children  of  certain  high  nobility.  The  only 
right  accorded  to  hastards  was  the  right  of  ali- 
mony. 

"The  principles  of  the  law  of  intermediate 
period  tending  to  assimilation  between  the  ef- 
fects of  natural  and  legitimate  filiation  became 
a  menace  to  the  existence  of  the  legitimate  fam- 
ily, the  foundation  of  society.  On  the  other 
part,  it  is  not  considered  Just  to  exclude  nat- 
ural children  from  all  rights  with  regard  to 
their  parents  and  thus  render  them  responsible 
for  a  fault  whlth  tiiey  bad  not  committed.  The 
Civil  Code  of  France,  therefore,  takes  a  mid- 
dle position.  It  accords  them  certain  restrict- 
ed rights,  but  on  condition  of  having  been  ac- 
knowledged by  their  parents  of  a  proof  of 
natural  filiation." 

Carpentier  &  Du  Saint,  Bep.  voL  20,  p.  106. 

[I]  We  And,  therefore,  that  under  the 
French  law,  as  well  as  the  lltb  law  of  Toro, 
proof  of  filiation  and  the  Judicial  determina- 
tion of  that  fact  alone  were  sufficient  to  enti- 
tie  the  natural  or  illegitimate  cbm  to  inherit 
(under  the  latter  even  adulterous  or  spurious 
children  might  inherit  from  the  mother); 
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and  there  appears  to  have  been  no  such  tblng 
as  an  Informal  verbal  ackno.wIedgment,  as 
dlsttngulsbed  from  proof  of  filiation  or  en- 
forced judicial  acknowledgment,  under  the 
French  law,  as  has  been  held  essential  in  the 
decisions  of  this  conrt,  such  as  Succession  of 
Vance,  110  Ln.  760,  34  South.  767. 

Article  203  of  our  Code  is  positive,  and  ap- 
pears to  be  mandatory,  as  to  the  methods  of 
acknowledgment.  Yet  it  Is  contended  by 
counsel  for  the  plaintUTs,  and  has  been  so 
held  by  this  court,  that  illegitimate  children 
of  the  mother  may  make  proof  of  acknowl- 
edgment In  other  ways.  The  basis  for  this 
contention  and  holding  is  the  article  212  of 
the  Code,  and  the  dicta  of  the  French  courts 
and  commentators  under  a  different  condi- 
tion of  the  law,  as  above  pointed  out  We 
quote  article  212: 

"nieKitimate  children  of  every  description 
may  make  proof  of  their  maternal  descent,  pro- 
vided the  mother  be  not  a  married  woman. 

"But  the  child  who  will  make  aaeh  proof 
shall  be  bound  to  show  that  he  is  identically  the 
same  person  as  the  child  whom  the  mother 
brought  forth." 

This  is  but  a  partial  perpetuation  of  the 
old  rule  under  the  11th  law  of  Toro,  when 
no  distinction,  as  above  pointed  out,  jvas 
made  between  natural  children  and  bastards 
with  respect  to  the  mother.  However,  oar 
Code  draws  a  very  dear  distinction  between 
such  children,  even  as  to  the  mother,  as  we 
shall  show  further  on.  If  the  mere  proof  of 
filiation  were  suffldoit  to  establish  acknowl- 
edgment. It  would  seem  to  follow  that  on 
making  snch  proof  any  illegitimate  child 
might  Inherit  from  his  mother,  provided  she 
were  never  married,  notwithstanding  it  might 
be  an  Incestuous  or  adulterous  bastard  (re- 
sulting from  the  relationship  of  the  parents 
within  prohibited  degrees,  or  because  of  the 
fact  that  the  father  was  at  the  time  of  con- 
ception a  married  man,  or  because  of  other 
legal  impediments  to  the  marriage),  save  and 
except  in  the  single  case  .where  the  mother 
is  a  married  woman.  However,  we  observe 
that  article  920  provides: 

"Bastards,  adulterous  or  incestuous  children 
shall  not  enjoy  the  right  of  inheriting  the  es- 
tates of  their  natural  father  or  mother,  in  any 
of  the  cases  above  mentioned  [that  is,  under 
articles  918  and  919]  the  law  allowing  them 
nothing  more  than  a  mere  alimony." 

By  the  cases  above  mentioned  are  meant 
those  cases  where,  for  the  lack  of  relations 
with  a  greater  legal  right,  acknowledged  il- 
legitimate children  would  inherit,  and  from 
which  bastards,  adulterous  or  incestuous  chil- 
dren are  exduded. 

Then,  again,  article  208,  succeeding  closely 
on  the  heels  ot  arUcles  202  and  203  of  the 
Code^  says: 


"Illegitimate  children  who  have  not  been 
legally  acknowledged  may  be  allowed  to  prove 
their  paternal  descent." 

And  In  the  following  articles  (209,  210,  and 
211)  the  ways  and  cases  in  which  this  proof 
may  be  made  are  set  forth.  Iben  follows 
the  article  212  with  reference  to  the  proof  of 
maternal  descent  already  quoted,  and  the  nat- 
ural and  logical  meaning  and  effect  of  ar- 
rangement, with  the  juxtaposition  of  those 
articles  In  the  section  2  of  chapter  8  of  the 
Code  under  the  heading,  "Of  the  acknowledg- 
ment of  Illegitimate  Children,"  seem  to  In- 
dicate rather  clearly  that,  while  the  deBCrli>- 
Ove  term  "who  have  not  been  legally  ac- 
knowledged" used  in  article  208  with  refer- 
ence to  proof  of  internal  descent  was  not  re- 
peated In  article  212,  dealing  with  proof  of 
maternal  descent,  it  was  so  intended  and 
must  be  read  Into  the  latter  article.  No  oth- 
er Interpretation  seems  consistent  with  the 
purpose  of  the  lawmaker;  for  it  does  not 
seem  reasonable  that,  after  declaring  In  posi- 
tive and  mandatory  terms  what  should  be 
done  to  lift  the  bastard,  with  "no  relations," 
without  right  of  inheritance,  to  the  plane  of 
an  acknowledged  child,  with  rights  superior 
to  all  others  save  lawful  descendants,  he 
wonld  have,  in  such  loose  fashion,  provided 
so  simple  a  means  of  dispensing  with  the 
rigid  formalities  thus  required,  especially 
when  the  language  used,  if  such  were  intend- 
ed, clearly  conflicts  with  other  prohibitive 
provisions  of  the  same  Code  as  to  adulterous 
and  incestuous  bastards. 

As  a  further  lUastration  and  proof  of  the 
limited  pnrpose  or  effect  of  the  mere  proof 
of  maternal  descent  under  article  212,  .we  ad- 
vert to  the  provisions  and  requirements  of 
the  Code  with  respect  to  the  right  to  claim 
alimony  from  the  father  or  mother,  or  their 
heirs  after  death : 

"Art.  241.  Alimofiv.— Illegitimate  chOdren 
have  the  right  to  daim  this  alimony,  not  only 
from  their  father  and  mother,  but  even  from 
their  heirs  after  their  death. 

"Art.  242.  Alimony  ic7h«n  Demanded. — But  in 
order  that  they  may  have  a  right  to  sue  for 
this  alimony,  they  must: 

"1.  Have  been  legally  acknowledged  by  both 
their  father  and  mother,  or  by  either  of  them 
from  whom  they  claim  alimony;  or  thett  must 
have  been  declared  to  he  their  children  by  a 
judgment  duly  pronounced,  in  catet  in  which 
they  may  be  admitted  to  prove  their  pmtemal 
or  maternal  descent; 

"2.  They  must  prove  in  a  satisfactory  man- 
ner that  they  stand  absolutely  in  need  of  snch 
alimony  for  their  support." 

In  the  absence  of  legal  acknowledgment. 
It  Is  made  a  condition  precedent  to  the  right 
to  sue  for  alimony  that  the  child  should  have 
first  obtained  a  Judgment  of  court,  contradic' 
torily  with  father  or  mother,  or  their  lawful 
heirs,  declaring  him  to  be  Ills  or  her  child, 
and  such  Judgmoit  of  parentage  can  be  had 
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In  those  cases  alone  where  the  proof  Is  -ad- 
missible under  the  articles  208  to  212,  inclu- 
slve.  Does  it  seem  reasonable  that  the  an- 
tbors  of  the  Code  would  have  been  so  boUcI- 
tous  of  the  rights  of  legal  belrs  as  to  require 
such  conditions  to  precede  the  right  even  to 
sue  for  alimony,  and  at  the  same  time  have 
permitted  not  only  a  right  of  action  based  up- 
on the  bare  allegation  of  Informal  verbal  ac- 
knowledgment, but  upon  the  proof  thereof, 
the  recovery  of  the  entire  estate,  to  the  ex- 
clusion of  these  same  lawful  relations,  when 
the  only  authority  for  the  admissibility  of 
such  evidence  is  these  same  provisions  of  .the 
Code  limiting  the  modes  of  proof  in  actions 
for  allmMiy? 

[9]  The  Jurisprudence  has  vacillated  some- 
what on  this  point,  and  we  are  confronted 
with  the  duty  of  either  perpetuating  what 
seems  to  be  a  misinterpretation  of  the  law  by 
reaffirming  those  decisions  holding  that  ac- 
knowledgment may  be  made  by  informal  ver- 
bal declaration  of  the  mother,  or  of  follow- 
ing what  we  conceive  to  be  the  plain  require- 
ments of  the  Code  and  the  few  cases  coincid- 
ing with  our  present  views. 

It  is  argued,  of  course,  that  the  interpreta- 
tions of  these  provisions  of  the  law  have  es- 
tablished a  rule  of  property,  and  the  views 
formerly  announced  should  not  be  changed  to 
the  prejudice  of  those  claiming  in  accordance 
therewith.  However,  there  is,  as  heretofore 
pointed  out,  no  vested  right  of  inheritance  in 
any  one,  dnd  either  the  Legislature,  by  enact- 
ment, or  this  court,  by  interpretation,  may 
declare  the  law  to  be  what  the  former  thinks 
best,  and  what  the  latter  deems  most  in  ac- 
cordance with  correct  legal  principles,  with- 
out doing  violence  to  any  claims  which  may 
arise  in  the  future.  Hughes  v.  Murdock,  45 
La.  Ann.  835,  13  South.  182;  Waugh  v.  Riley, 
68  Ind.  482. 

[IB]  We  can  see  no  useful  purpose  In  re- 
viewing the  past  conflicting  Jurisprudence, 
which  admittedly  exists;  that  speaks  for  it- 
self. Neither  can  we  find  any  basis  for  that 
part  of  the  Jurisprudence  which  has  distin- 
guished between  the  proof  of  flliation  and  In- 
formal verbal  adcnowledgment.  No  such  dis- 
tinction existed  in  either  the  Spanish  or 
French  law  or  Jurisprudence  which  form  the 
foundation  for  those  decisions  of  this  court. 
The  French  law  simply  made  the  Judgment 
of  court  under  the  research  of  parentage  or 
proof  of  flliation  the  same  as  the  formal  ac- 
knowledgment, and  we  flnd  no  reference  to 
informal  verbal  acknowledgment  except  as 
sucb  may  liave  formed  a  part  of  the  proof 
of  filiation.  However,  the  decisions  to  which 
we  refer  seem  to  have  Introduced  into  our 
law  this  species  of  acknowledgment.  Badil- 
lo  v.  Tio,  6  La.  Ann.  130 ;  Succession  of  Vance, 
110  I-a.  760,  34  South.  767;  Succession  of 
Gravier.  125  La.  733,  61  South.  704.  This  doc- 
trine probably  arose  from  the  fact  that  ar- 


ticle 209  with  respect  to  the  father,  provides 
that  proof  of  paternal  descent  may  be  made 
by  all  kinds  of  writings,  the  public  or  pri- 
vate declarations  of  the  father,  or  when  the 
mother  of  the  child  has  resided  in  the  house 
of  the  father  as  his  concubine.  But  these 
declarations  are  merely  a  species  of  proof  in 
the  establishment  of  paternal  descent  permit- 
ted on  the  part  of  "illegitimate  children  who 
have  not  been  legally  acknowledged  *  •  ♦" 
(article  208),  and  it  is  nowhere  provided  In 
the  Code  that  sudh  declarations  within  them- 
selves constitute  an  acknowledgment  as  dis- 
tingnished  from  proof  of  filiation.  And  it  ap- 
pears as  significant  to  us  that,  while  there 
is  an  express  provision  for  the  Judicial  es- 
tablishment of  parentage  to  enable  the  ille- 
gitimate child  to  demand  alimony  (article 
242),  as  hereinabove  shown,  there  is  no  pro- 
vision for  any  such  proceeding  to  establish 
"enforced"  acknowledgment  or  the  right  to 
inherit 

In  conclusion  we  reiterate  that  we  think 
the  fundamental  error  running  through  the 
decisions  holding  contrary  to  the  views  here- 
in announced  has  been  the  failure  to  observe 
the  difFerence  between  our  codal  provisions, 
classifying  all  illegitimate  unadcnawledged 
children  as  bastards,  or  without  right  of  in- 
heritance, and  the  French  law,  which,  on  the 
contrary,  recognized  all  such  as  natural  chil- 
dren, and  merely  postponed  the  right  to  in- 
herit until  flliation  had  been  Judidally  es- 
tablished. 

For  the  reasons  assigned,  the  Judgments 
of  the  district  court  and  Court  of  Appeal  are 
annulled  and  set  aside,  and  it  is  now  ordered, 
adjudged,  and  decreed  that  the  demands  of 
plaintiffs  be  rejected  at  their  cost. 

PROVOSTY,  J.,  dissents. 
O'NIELL,  J.,  concurs  in  the  decree. 

PER  CURIAM.    Rehearing  granted. 

MONROE,  O.  J.,  and  PROVOSTY  and 
DAWKINS,  JJ.  All  of  the  issues  in  this 
cause  having  been  compromised  and  settled 
between  the  parties,  and  all  of  the  i>arties 
hereto  having  Joined  in  the  request  as  to  the 
former  Judgment  of  this  court,  rendered  on 
the  3d  day  of  November,  1920,  decreeing  the 
defendants  and  applicants  to  be  the  owner  of 
the  property  in  dispute,  all  as  is  more  fully 
shown  by  the  Joint  application  of  all  of  the 
plaintiffs  and  the  defendants,  it  is  therefore 
ordered,  adjudged,  and  decreed  that  the  for- 
mer Judgment  of  this  court  rendered  on  the 
3d  day  of  November,  1920,  be,  and  the  same  is 
hereby,  reinstated  and  made  final,  and  the 
defendants  and  applicants  are  decreed  to  be 
the  owners  of  the  property  Involved  in  this 
litigation,  and  the  costs  are  ordered  paid  by 
defendants,  all  In  accordanob  with  the  con- 
sent of  the  parties  oa  fSXe. 
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No.  22670. 
SCOTT  V.  SAMPLE. 


(Snpreme   Conrt  of  LouiBiana.    No7.  8,  1920. 
On  Rehearing,  Feb.  28,  1921.) 

(SyUaim  hy  the  Court.) 

1.  Bailment  «=33l(>)  —  Burden  Is  on  cotton 
ginner  falling  to  return  cotton. 

One  wbo  receives  cotton  to  be  ginned  and 
baled  incars  the  obligation  to  return  it  to  the 
owner;  and,  failing  so  to  do,  the  burden  of 
proof,  in  an  action  for  the  recovery  of  the  val- 
ue of  the  cotton,  rests  npon  him  to  establish 
the  facts  which  may  excuse  such  failure  and 
to  show  that  be  had  exercised  the  care  that 
a  prudent  man  takes  of  hia  own. 

2.  Bailment  ®=>32— I nterest  on  the  money  val- 
ue of  property  lost  through  bailee's  fault  Is 
due  from  date  of  loss. 

Interest  npon  money  recovered  as  the  value 
of  property  lost  through  the  fault  of  the  bailee 
Is  due  from  the  date  of  the  loss. 

On  Rehearing. 
(Additional  Byllabut  ly  Editorial  Btaff.) 

3.  Bailment  «=9l4(l)  —  Ginner**  failure  to 
maintain  watchman  over  cotton  while  on  rail- 
road  platform  for  shipment  held  not  negli- 
gence. 

In  an  action  by  an  owner  of  cotton  against 
the  operator  of  a  cotton  gin  for  damages  for 
the  destruction  of  cotton  bales  by  fire  after 
ginning  and  while  on  a  railroad  platform,  erect- 
ed for  the  convenience  of  the  owners  of  cotton 
to  facilitate  shipment,  failure  of  the  gioner  to 
maintain  a  watchman  over  the  cotton  while  on 
the  platform  held-  not  negligence. 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  J.  B.  Land,  Judge. 

Action  by  W.  T.  Scott  against  A.  N.  Sam- 
ple. Judgment  for  plaintiff,  and  defendant 
appeals.    Modifled  and  afQrmed. 

W.  P.  Hall,  of  Shreveport,  for  appellant. 
Foster,  Looney  Sc  Wilkinson,  of  Sbreve- 
port,  for  appellee. 

Statement  of  tbe  Case. 

MONROE,  a  J.  Plalntur  brings  tbls  suit 
for  the  value  of  certain  cotton  which,  having 
been  sent  to  defendant's  establishment  to  be 
ginned  and  having  been  ginned  and  baled, 
was  burned  by  reason,  as  plaintiff  alleges,  of 
the  negligence  of  defendant  or  his  servants, 
and  of  which  plaintiff  was  the  owner  of  one 
bale,  and  sues  in  that  capacity  and  also  as 
the  transferee  of  the  claims  of  certain  other 
owners  similarly  situated.  There  was  Judg- 
ment in  his  favor  in  the  trial  court  for  $2,- 
283.44,  with  Interest  from  Judidai  demand. 
Defendant  prosecutes  the  appeal,  and  plain- 
tiff has  answered,  praying  that  he  be  allow- 
ed Interest  from  the  date  of  the  loss,  October 


15,  1915,  and  that  the  judgment  be  based 
upon  an  additional  ground.  The  facts  as  we 
find  them  are  as  follows: 

In  1915,  defendant  was  operating  a  public 
cotton  gin  at  a  station  called  "Howard,"  on 
the  bne  of  the  Texas  &  Pacific  Railroad,  for 
I  the  service  of  which  the  railroad  company 
I  had  constructed  a  spur  track,  alongside  of 
^  the  gin  and  press  bouse,  and,  say,  74  feet  to 
the  eastward  of  the  main  trac^,  whidi  ran 
north  and  south,  and  had  also  constructed, 
adjacent  to  the  spur,  a  platform  for  the  re- 
ception of  the  cotton  when  ginned  and  baled, 
and  from  which  It  could  be  conveniently 
loaded  upon  the  cars,  which  platform  was 
connected  with  the  gin  and  press  house  by  a 
"run"  over  which  the  bales  could  be  trucked 
or  rolled  from  a  smaller^  platform  that  ad- 
Joined  the  house.  There  is  testimony  taid- 
iug  to  show  that  during  the  day  on  October 
15  the  ginner  directed  a  negro  to  take  out 
from  about  the  gin  a  handful,  more  or  less, 
of  cotton  which  was  on  fire,  and  that  the 
negro  took  it  and  extinguished  the  fire  by 
stamping  the  burning  cotton  into  the  ground; 
that  on  the  following  morning,  after  the  fire 
which  burned  a  number  of  bales  that  bad 
been  placed  on  the  railroad  platform,  as  also 
the  platform,  defendant  was  asked  whether 
he  thought  diat  the  fire  last  mentioned  had 
its  origin  in  that  which  had  occurred  in  the 
gin  house  on  the  previous  day,  and  that  he 
answered,  "No;"  that  the  Are  at  the  previ- 
ous day  had  occurred  about  11  o'clock  (in 
the  morning)  and  that  the  other  had  not 
broken  out  until  night.  Defendant's  testi- 
raony  on  that  subject,  after  stating  that  he 
was  at  the  gin  house  during  the  day  preced- 
ing the  night  of  the  fire  until  about  3  o'clock, 
or  a  little  later,  reads  as  follows: 

"Q.  Did  you  see  any  fire  there  that  day?  A. 
No,  sir.  Q.  Did  you  hear  of  any?  A.  No,  sir. 
Q.  Did  you  hear  any  suggestion  of  cotton 
scorching  or  smelling?  A  Yes,  sir.  Q.  Tell 
just  what  occurred.  A.  Mr.  Aycock  [the  gjn- 
ner]  and  I  were  at  the  press  working,  when 
Mr.  Legrand— the  old  man— walked  up  there  and 
said,  'Mr.  Aycock,  there  is  something  wrong 
with  this  gin  stand;'  and  Mr.  Ayco<^  then  went 
around  to  the  gin  stand  and  opened  np  the 
press  and  cleaned  it  out,  and  I  walked  bade  and 
said,  'What's  the  matter;'  and  they  said,  'Jast 
a  tag  in  the  gin  breast  which  is  causing  a  little 
friction.'  Q.  That  was  all  that  yon  saw  or 
heard  of  It?  A  Tes,  sir;  and  I  asked  if  there 
was  any  fire  there,  and  he  said,  'No,  air.' 
•  •  •  Q.  Mr.  Scott  testified  that  to  a  re- 
mark made  by  Mr.  Legrand  to  yon  on  the  next 
morning— Mr.  Scott  testified  that  Mr.  Legrand 
asked  yon  if  this  fire  did  not  probably  occur 
from  the  fire  of  the  day  before,  and  that  yon 
replied  that  it  did  not,  as  that  occurred  at  a 
certain  time  in  the  day,  etc  Now  what  did  you 
refer  to?  A.  I  referred  to  the  occasion  when 
he  called  Mr.  Aycock  away  from  the  press."- 

Williams,  a  negro  boy,  testifies  that  in  the 
afternoon  of  the  16th,  Mr.  Aycock  was  In 
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the  gin  stand;  that  there  was  some  cotton 
on  the  floor  burning;  and  that,  bj  Aycock's 
order,  be  picked  It  np  and  carried  it  out  In- 
to the  big  road  and  stepped  on  it  and  opened 
a  hole  and  burned  it.  Johnson,  another  ne- 
gro boy,  testifies  that  he  went  behind  the  gin, 
by  Aycoctc's  order,  and  raked  out  some  dirty 
cotton;  that  he  saw  Williams  there  at  the 
time;  that,  when  he  returned,  Aycock  asked 
him  what  be  did  with  the  flre,  and  he  re- 
plied that  the  flre  had  been  given  to  Wil- 
liams, not  to  him.  He  further  testified  that 
be  saw  a  small  bit  of  flre  In  the  gin  stand. 
P.  A.  Legrand,  Jr.,  a  white  boy,  testifies  that 
he  saw  Williams  come  out  of  the  gin  with 
burning  cottcm  in  his  hand;  that  it  was 
"smoking";  that  he  came  down  and  stamped 
it  oat  on  the  ground;  that  he  said  the  gin- 
ner  had  given  it  to  him. 

Mr.  Ayoock  doiied  positively  that  any 
such  incident  as  that  testified  to  by  Williams 
occnrred.  He  recalled  that  defendant  was 
in  the  gin  house  and  about  the  press  during 
the  day  in  question,  but  had  no  recollection 
of  the  incident  to  which  he  testified. 

We  find  no  sufflcient  reason  for  doubting 
the  occurrence  of  either  of  the  Incidents, 
since  the  witnesses  who  testified  thereto  are 
not  Impeached  and  their  testimony  is  oon- 
slstent  and  corroborative.  It  is  shown  by 
other  testlnxxiy  that  flre  not  unfrequently 
originates  in  cottcm  gtos ;  that  the  main  cause 
is  tliat  the  brush  fails  to  take  the  lint  off  the 
saw,  which  pulls  It  back  into  the  ribs,  caus- 
ing it  to  clog,  and  that  the  friction  will  set 
it  on  lire;  that  up  to  this  time  nothing  has 
been  devised  which  will  prevent  a  happen- 
ing of  that  kind.  It  is  also  shown  that, 
when  fire  occurs,  the  prudent  and  proper 
thing  to  do  is  to  stop  the  gin,  and  to  isolate 
the  bale  of  cotton  Into  which  any  burning 
lint  may  have  been  carried  (tlie  lint  being 
carried  by  draft,  tlirough  a  flue,  from  the 
gin  into  the  press),  and  that  no  such  precau- 
tion was  taken  In  this  instance.  It  is  fur- 
ther shown  that,  including  the  cotton  that 
was  burned,  there  were,  perhaps,  80  bales 
on  the  platform;  that  the  platform  was  sit- 
uated on  a  public  road  0n  addition  to  the 
railroad)  without  even  a  fence  around  It; 
and  that  no  watclmian  was  employed  to 
guard  it,  though  people  of  all  kinds,  includ- 
ing tramps,  were  passing  at  all  times,  day 
and  night  The  fire  is  said  to  have  broken 
oat  about  10:15  o'dock,  of  the  night  of  Oc- 
tober 15,  and  consumed  between  30  and  40 
of  the  bales  on  the  platform,  the  rest  of  the 
bales  having  been  saved.  The  cotton  Is  said 
to  have  been  worth  12  cents,  and,  save  as  to 
four  bales,  there  Is  no  dispute  as  to  the 
weights  of  the  bales  here  in  question. 
Plaintiff  claims  the  value  of  cotton  burned 
as  belonging  to  himself  and  to  the  following 
named  parties,  of  whom  he  alleges  that  he 
is  the  transferee,  "as  per  assignment  annexed 
and  made  part"  of  tbe  petition,  to  wit:  P.  A. 
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Legrand,  D.  M.  Moody,  Tobe  Chltman,  BUI 
Oarkson  &  Son,  Adam  Lewis,  J.  Luster,  J. 
0.  Chltman,  N.  H.  Henderson,  Richard  Wes- 
ley, and  H.  O.  Adley.  But  the  assignment 
bears  the  following  signatures,  and  no  oth- 
ers: Richard  Webb,  Tobe  Chltman,  Nick  (N. 
H.)  Henderson;  John  (J.  Q)  Chltman,  John 
Clinton,  P.  A.  Legrand,  D.  M.  Moody,  H.  O. 
Adley,  and  J.  T.  Luster. 

Of  those  named  in  the  petltlcm,  it  does  not 
appear  that  BUI  Clarkson  ft  Son,  Adam 
Lewis,  or  Richard  Wesley  liave  assigned 
their  claims;  and,  of  those  who  haye  assign- 
ed their  daims,  J<An  Clinton  and  Richard 
Webb  are  not  mentioned  In  the  petitiCMi.  The 
claims  tliat  we  are  able  to  consider,  and 
which  are  established  by  the  evidence  are, 
therefore,  the  following: 

No.  at  Balm.   Pounda.   Bat«w  AmL 
140O 
4,170 
1,006 

toio 

EOB 

1,751 

1,500 

536 

i4,sn 

at  11  emts  b  n.TK  J4 


Namaa. 

P.  A.  Lecnnd. 

I).   Moody 

Tobe  Cbltman 

J.   Laatar 

John    Cbltman 

W.  H.  (Nick)  HandaraoB 

H.  O.  Adiar 

W.  T.  8oott 


Opinion. 

The  platform  upon  which  the  cotton  was 
delivered  was  built  by  the  railroad  company 
for  the  common  advantage  of  defendant  and 
itself,  but  It  is  not  pretended  that  the  rail- 
road company  had  agreed  to  accept  respon- 
slbiUty  for  property  delivered  thereon  at  the 
wiU  of  defendant;  nor  is  it  suggested  that 
the  fire  was  ignited  by  sparks  from  a  pass- 
ing engine,  the  evidence  furnishing  no  basis 
for  that  suggestion.  In  fact,  defendant  of- 
fers no  theory  as  to  the  origin  of  the  flre, 
and  our  conclusion  is  that  it  must  have  orig- 
inated either  In  the  gin  house  or  after  the 
cotton  reached  the  platform,  and  that  in  ei- 
ther case  the  loss  here  complained  of  may 
properly  be  attributed  to  the  negligence  of 
the  defendant  or  his  agents. 

[1]  It  Is  shown  that  it  Is  quite  possible 
for  a  spark  to  be  carried  from  the  gin  into 
the  press,  and  tliat  it  there  may  be  extin- 
guished, by  the  compressing  of  the  cotton, 
or  may  smolder,  and  blaze  at  a  later  period. 
Hence  It  was  negligent  in  AycodE  not  to  liave 
stopped  the  gin  when  the  flre  was  discovered 
therein,  or  to'  have  Isolated  the  bale  then  in 
the  press,  or  perhaps  to  have  taken  both  pre- 
cautions. But,  asstmiing  that  there  was  no 
fire  in  the  gin.  It  was  negligent  in  defendant 
to  have  exposed  property  of  that  description, 
almost  as  easily  Ignited  as  gunpowder,  upon 
an  open  platform,  on  a  public  road,  at  night, 
without  a  watchman  to  see  that  it  was  not 
set  on  flre  by  some  careless  or  vicious  person 
who  might  be  insslng  or  might  take  up  his 
lodging  upon  or  among  the  bales.  Defend- 
ant received  the  cotton  to  be  ginned,  baled, 
and  returned  to  the  owner,  and,  failing  to 
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retnrn  it,  the  barden  of  proof  rests  npon  i 
blm,  as  a  bailee  for  hire.  In  an  action  to  re- ' 
cover  its  value,  to  establish  the  facts  which  : 
might  excuse  such  failure,  and  to  show  that 
he  ezerdsed  at  least  the  care  that  a  prudent ' 
man  takes  of  his  own.  Nldiolls  t.  Roland, : 
11  Mart  (O.  S.)  190;  Scbwarts  ▼.  Baer,  21 1 
La.  Ann.  601;  Thomas  t.  Darden,  22  I/a. ; 
Ann.  413;  Sea  Ins.  Go.  t.  Railroad  Co.,  159 ; 
Fed.  676,  86  a  C.  A.  544,  17  L.  R.  A.  (N.  S.)  , 
925;  Gibbons  v.  Railway  Co.,  130  La.  672,  68 
South.  606. 

[2]  Plaintiff  is  entitled  to  Interest  from 
the  date  of  the  loss,  but  must  suffer  a  reduc- 
tion In  the  amount  of  the  principal  awarded. 

It  is  therefore  ordered  and  decreed  tliat 
the  Judgment  appealed  from  be  amended  by 
reducing  the  principal  amount  therein 
awarded  from  $2,283.44  to  $1,785.24,  and  by 
allowing  legal  Interest  on  the  sum  last  men- 
tioned from  October  16,  1016,  until  paid,  and. 
In  all  other  respects  that  said  Judgment  be 
aifirmed;  the  costs  of  the  appeal  to  be  paid 
by  the  litigants  In  the  proi)ortionB  of  one- 
half  by  each. 

On  Rehearing. 
DAWKINS,  J.     [S]  On  reconsideration  we 
are  convinced  that  the  finding  in  our  former 
decision  that  the  defendant  was  guilty  of  neg- ' 
ligence  In  failing  to  maintain  a  watchman 
over  the  cotton  after  It  had  been  delivered  on 
the  railroad  platform  was  erroneous.     The 
platform  was  built  by  and  was  the  property  of  . 
the  railroad  company,  erected  for  the  conven- 
ience of  the  owners  of  the  cotton,  to  facilitate 
Its  shipment,  and  was  the  point  at  which  It ' 
was  received  by  the  railroad,  Jnst  as  much ! 
so  as  the  platform   of  any  regular  freight 
depot    The  only  connection  that  it  had  with 
defendant's  business  as  a  public  ginner  was 
that  it  was  Joined  to  the  press  platform  by ! 
a  runway  over  which  the  cotton  was  carted 
to  the   railroad   platform;    shipments  from  \ 
the  latter  being  made  almost  daily.     It  is ' 
true  that  the  arrangemoit  afforded  defend- 1 
ant  some  convenience  in  getting  the  cotton! 
after  it  was  pressed,  and  his  nndertakingi 
with  respect  thereto  had  been  completed,  out ; 
of  his  way;    but  the  main  purpose  of  the^ 
platform  here  in  question,  as  stated,  was  for 
the  benefit  of  the  owners  and  the  railroad  [ 
company.    If,  instead  of  being  situated  as  it 
was,  the  platform  had  been  100  yards  away, 
disconnected  with  the  gin,  and  the  cotton 
had  be^i,  at  the  owner's  Instance,  delivered 
there  for  shipment  Just  as  it  was  here,  we 
think  it  wonld  hardly  have  been  ccmtended 
that  defendant  owed  any  further' duty  In  the 


premises.  We  can  therefore  see  no  differ- 
ence between  that  case  and  the  present  cne^ 
where  the  same  character  of  delivery  was 
made  to  the  railroad  company,  merely  because 
It  was  nearer  by.  Meyer  &  Oa  ▼.  Railway 
Co.,  41  La.  Ann.  689 ;  >  Whiteburst  r.  T.  &  P. 
Ry.  Co.,  131  La.  139,  59  South.  42;  6  Corik 
Juris,  p.  1142,  §  96,  veibo  Bailments. 

It  is  true,  as  shown  by  the  authorities  cit- 
ed by  plaintiff  (Sea  Ins.  Co.  t.  Y.,  S.  &  P.  Ry. 
Co.,  169  Fed.  676,  86  C.  O.  A.  644,  17  Ll 
R.  A.  [N.  S.]  925;  Nlcholls  r.  Roland,  11 
Mart  [O.  S.]  190;  Schwartz,  Kaufman  & 
Co.  V.  Baer,  21  La.  Ann.  601 ;  Thomas  r.  Dar- 
den, 22  La.  Ann.  413;  and  Gibtxms  ▼.  Rail- 
way Co.,  130  La.  671,  68  South.  505),  that 
where  a  bailee  falls  to  return  property  in- 
trusted to  his  care^  he  bears  the  burden 
primarily  of  showing  why  he  has  failed  to 
do  so.  But  when  he  has  shown  that  ttie 
cause  was  due  to  destruction  of  the  bailed 
goods  by  fire,  the  burden  again  shifts  to  tbe 
shoulders  of  the  bailor  to  show  that  the  &re 
(contrary  to  the  case  of  a  common  carrier, 
innkeeper,  etc.)  was  cansed  by  the  bailee's 
negligence.  McGnliom  t.  Porter,  17  I^a.  Ann. 
89;  40  Cyc.  p.  473,  verbo  Wardiousemen. 
Under  tbe  drcumstances  of  this  case,  bow- 
ever,  that  rule,  even,  is  inapplicable,  for  the 
reason,  as  above  shown,  the  cotton  destroyed 
bad  already  been  returned  to  or  delivered  by 
defendant  to  a  person  designated,  for  plain- 
tiff's benefit  and  the  relation  of  bailee  and 
bailor  had  ended.  So  that  plaintiff  carried 
the  duty  here  of  showing  by  a  prepondMs 
ance  of  the  proof  that  the  loss  was  occasion- 
ed by  defendant's  negligence. 

On  this  phase  of  the  case,  we  reviewed  tbe 
evidence  fully  in  our  former  opinion,  and 
see  no- occasion  to  do  so  again.  It  is  soffi- 
d&cit  to  say  that  like  the  lower  court  we 
think  the  plaintiff  has  discharged  the  burden 
of  proof  by  a  fair  prep<mderance  of  the  evi- 
dence, showing  that  tbe  cause  of  the  loss  was 
the  fire  which  originated  in  the  gin  stand, 
and  whidi  the  defaidanfs  foreman  negli- 
gently failed  to  see  was  entirely  extinguish- 
ed, or  that  the  bale  Into  vi^lcfa  It  was  pressed 
was  Isolated  so  as  not  to  endanger  the  other 
cotton.  The  matter  involves  largely  a  ques- 
tion of  the  veracity  of  the  witnesses,  the 
numbers  are  considerably  in  favor  of  plain- 
tiff's contention,  none  have  been  lmpea<3ied, 
and  we  see  no  reason  to  differ  with  tlie  low- 
er Judge  in  his  estimate  of  the  weight  of  the 
evidence. 

For  the  reasons  assigned,  our  former  de- 
cree is  reinstated  and  made  the  final  Judg- 
ment of  the  court 

*<  Buath.  Hi,  17  Am.  St.  Rep.  408. 
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McBEE  &  QOSSETT  V.  CAHABA  CONST. 
CO.  et  al.    (No.  2r889.) 

(Supreme  Conrt  of  Mississippi,  Division  A. 
March  28,  1921.) 

(SyUttUu  by  the  Court.) 

1.  Appeal  and  error  4=3655(3)— When  stenog- 
rapher's transcript  of  evidenoe  will  be  strick- 
en under  statute  stated. 

A  stenographer's  transcript  of  the  evidence, 
filed  parsnant  to  a  notice  so  to  do,  given  within 
the  time  prescribed  by  law,  will  not  be  stricken 
from  the  record  for  any  reason,  "unless  it  be 
shown  that  such  notes  are  incorrect  in  some 
material  particular,  and  then  only  in  cases 
where  snch  notes  have  never  been  signed  by 
the  trial  judge,  nor  been  agreed  on  by  the 
parties,  nor  become  a  part  of  the  record  as 
provided  by  this  act." 

2.  Appeal  and  error  ^s>555— Striking  stenog- 
rapher's transcript  of  evidenoe  no  ground  for 
dismissal  of  appeal. 

An  appeal  will  not  be  dismissed  for  the 
reason  that  the  stenographer's  transcript  of 
the  evidence  has  been  stricken  from  the  record. 

Appeal  from  Circuit  Court,  Washington 
County;  S.  P.  Davla,  Judg& 

Proceeding  between  McBee  &  Gossett  and 
the  Cahaba  Construction  Company  and 
others.  Judgment  for  the  latter,  and  the 
former  appeal.  On  motion  to  strike  stenog- 
rapher's transcript  and  to  dismiss  appeal. 
Overruled. 

Walton  Shields,  of  Greenville,  for  aivel- 
lants. 
Percy  &  Percy,  of  Greenville,  for  appellees. 

SMITH,  C.  3.  This  case  comes  on  to  be 
beard  on  a  motion  by  counsel  for  the  appel- 
lee to  strike  the  stenographer's  transcript 
from  the  record  and  to  dismiss  the  appeal 
for  the  reason  that  the  transcript  was  not 
filed  within  the  time  alloweit  by  law ;  it  hav- 
ing In  fact  been  filed  more  than  one  year  aft- 
er the  rendition  of  the  Judgment  ai^ealed 
from.  The  appeal  bond  was  not  filed  until 
after  the  expiration  of  the  time  allowed  by 
law  for  appeals  to  this  court,  but  the  rights 
of  the  appellee  growing  out  of  that  fact  are 
not  involved  on  this  motion ;  there  being  an 
agreement  In  the  record  by  counsel  cover- 
ing that  question. 

[1]  We  assume,  as  there  Is  no  c<Hitentlon 
to  the  contrary,  that  notice  to  transcribe  his 
notes  of  the  evidence  was  served  on  the  ste- 
nographer within  the  time  provided  by  law. 
Section  797d,  Code  of  1906  (section  685, 
Hemingway's  C!ode) ,  which  is  now  a  part  of 
chapter  146,  Laws  1920,  provides  that— 

"If  notice  as  above  is  given  to  stenographer 
by  the  appellant  or  his  counsel  within  ten  days 
after  the  conclusion  of  the  terms  of  court,  no 
stenographer's  transcript  of  his  notes  shall  be 
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stricken  from  the  record  by  the  Supreme  Court, 
for  any  reason,  italics  snppUedl  unless  It  be 
shown  that  such  notes  are  incorrect  in  some 
material  particular,  and  then  only  in  cases 
where  such  notes  have  never  been  signed  by 
the  trial  judge,  nor  been  agreed  on  by  the  par- 
ties, nor  become  a  part  of  the  record  as  pro- 
vided by  this  act" 

Under  this  statute,  since  no  claim  Is  here 
made  that  the  transcript  of  the  evidence  is 
Incorrect  In  any  particular,  the  motion  to 
strike  It  from  the  record  must  be  overruled. 

[2]  The  motion  to  dismiss  the  appeal  would 
have  to  be  overruled,  even  though  the  motion 
to  strike  the  transcript  from  the  record 
should  be  sustained,  for  the  absence  of  a 
transcript  of  the  evidence  does  not  bar  an 
appeal  on  the  record  proper. 

Overruled. 


CAIN  et  aL  V.  BARNWELU 


(U6  Mlas.  IS) 
(No.  21286.)* 


(Supreme   Court   of   Mississippi,   Division   B. 
March  21,  1821.) 

(SvUabui  by  the  Court) 
Deeoent  and  distribution  <S=>57-*Hasband,  not 
provided  for  In  will,  held  entitled  to  undi- 
vided one-half  Interest  In  homestead  lands 
devised  by  wife. 
Where  a  husband  of  a  testatrix  did  not 
possess  a  separate  estate  at  the  death  of  his 
wife,  who  devised  lands  constituting  the  ex- 
empt homestead  of  both,  and  where  there  is 
no  provision  for  the  husband  in  the  will,  and 
there  are  no  children  nor  descendants  of  such, 
the  husband  is,  under  section  6087,  Code  of 
1906  (section  3375,  Hemingway's  Code),  en- 
titled to  an  undivided  one-half  interest  in  the 
lands  devised,  and  this  right  of  the  surviving 
husband  is  not  affected  or  defeated  by  the  fact 
that  decedent  was  partially  intestate,  and  that 
the  property  not  disposed  of  by  the  will,  and 
which  under  the  laws  of  descent  passed  to  the 
husband  as  sole  heir,  constituted,  in  value, 
more  than  one-half  of  the  entire  estate  of  de- 
cedent. 

Appeal  from  Chancery  Court,  Jackson 
County;    W.  M.  Denny,  Jr.,  Chancellor, 

Suit  by  E.  B.  Barnwell  against  W.  M.  Cain 
and  others.  Decree  for  complainant,  and 
defendants    appeal.     Affirmed. 

S.  C.  Broom,  of  Ocean  Springs,  and  Reed, 
Brandon  &  Bowman,  of  Natchez,  for  api>el- 
lants. 

Denny  ft  Heidelberg,  of  Pascagoula,  for  ap- 
pellee. 

W.  H.  COOK,  J.  Appellee,  B.  B.  Barnwell, 
exhibited  bis  bill  of  complaint  In  the  chan- 
cery court  of  Jackson  county  against  W.  M. 
Cain,  J.  B.  Cain,  and  C.  E.  (Mn,  appellants, 
praying  that  a  certain  document,  purporting 
to  be  the  last  will  and  testament  of  Mrs. 
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Ixralse  O.  Barnwell,  deceased,  which  had 
been  admitted  to  probate  by  the  chancery 
clerk,  be  declared  null  and  void,  and  pray- 
ing for  the  cancelation  of  a  certain  deed 
execated  by  testatrix  to  appellants,  or,  in 
the  altematlTe,  if  the  court  shall  hold  that 
the  will  was  ralld,  that  complainant  should 
be  adjndged  the  owner  of  an  undivided  one- 
half  interest  In  the  lands  devised. 

It  appears  from  the  allegations  of  the 
bill  that  appellee  is  the  surviving  husband  of 
the  testatrix,  Mrs.  Louise  C.  Barnwell,  and 
that  appellants  are  her  nephews;  that  on 
October  9,  1916,  she  executed  her  will  de- 
vising to  appellants  certain  lands  occupied 
by  her  as  a  homestead  and  particularly  de- 
scribed in  the  bill;  that,  soon  after  she 
made  this  will,  she  executed  and  delivered 
to  appellants  a  deed  of  conveyance  for  the 
same  lands  devised  In  the  wilL  The  bUl 
charges  that  this  conveyance,  made  subse- 
quent to  the  will,  was  a  revocation  thereof, 
and  toe  that  reason  the  probate  of  the  will 
In  common  form  should  be  set  aside  and 
the  will  declared  revoked.  It  is  also  charged 
that  the  lands  conveyed  constituted  the  ex- 
empt homestead  of  appellee  and  his  wife, 
the  testatrix;  that  the  deed  was  vaiA,  be- 
cause appellee,  as  the  husband,  did  not  sign 
the  same;  that  the  appellee  did  not  iKissess 
a  separate  estate  at  the  time  of  the  death 
of  his  wife,  and  under  our  statutes,  there 
being  no  provision  whatever  in  the  will  for 
the  husband,  appellee  is  entitled  to  be 
awarded  an  undivided  Interest  in  the  land  if 
the  will  is  held  to  be  valid.  There  was  a 
demurrer  to  the  bill,  and  from  a  decree  over- 
ruling the  demurrer  an  appeal  was  prosecut- 
ed to  this  court. 

The  opinion  on  the  former  appeal  is  re- 
ported in  120  Miss.  209,  82  South.  66,  and 
the  court  there  held  that  the  deed  of  con- 
veyance executed  by  testatrix  to  appellants 
was  void,  and  that  appellee  was  entitled  to 
a  cancellation  theiieof;  that  the  will  was 
not  revoked  by  this  void  conveyance;  that 
the  will  sufficiently  described  the  lands  de- 
vised and  was  valid;  that  under  the  aver- 
ments of  the  bill  the  surviving  husband 
"was  entitled  to  be  declared  and  adjudged 
the  owner  of  an  undivided  one-half  of  the 
property  described  and  sued  for,"  and  the 
cause  was  afDrmed  and  remanded  for  fur- 
ther proceedings  in  accordance  with  the  hold- 
ings therein  announced. 

On  the  former  appeal  It  did  not  appear 
from  the  record  that  the  testatrix  owned  any 
property  except  that  devised  and  mention- 
ed In  the  will,  and  the  court  there  said  that 
the  land  devised  was  apparently  all  the  prop- 
erty owned  by  testatrix;  but,  when,  the 
cause  was  remanded,  appellants  hied  an 
answer  and  cross-bill  averring  that  the  tes- 
tatrix, at  the  date  oi;  her  death,  owned  other 
reAl  and  personal  property  which  was  not 
Bwwitloned  or  devised  in  her  will,  and  that. 


In  value,  the  proporty  not  devised  was  large- 
ly in  excess  of  one-half  of  her  entire  estate, 
and  denying  the  right  of  appellee  to  be  ad- 
jndged the  owner  of  a  half  Interest  in  the 
lands  devised  for  the  reason  that,  since  the 
testatrix  died  intestate  as  to  more  than  one- 
half  of  her  estate,  and  appellee,  as  sole  heir 
of  testatrix,  inherited  this  property,  his  stat- 
utory right  to  one-half  of  the  realty  devised 
was  thereby  defeated.  The  cross-bill  also 
sought  to  recover  rent  for  the  devised  prem- 
ises, but  since  all  claims  for  Improvements 
In  the  original  bill,  and  for  rent  in  the 
croes-blll,  have  now  been  abandoned,  these 
aUegaticms  are  not  here  materiaL 

At  the  next  term  of  the  dumcery  court  the 
cause  was  set  down  for  final  hearing,  by 
agreement  of  the  parties,  upon  the  bill  of 
complaint,  answer,  and  cross-blll,  answer  to 
cross-bill,  apd  an  agreed  statement  of  facts; 
the  parts  of  the  agreed  statement  of  facta 
which  are  material  to  an  understanding  of 
the  question  here  presented  fbr  dedirion  be- 
ing as  follows: 

"In  view  of  the  fact  that,  on  the  recent  ap- 
peal of  this  cause  to  the  Supreme  Court,  it 
was  held  by  said  Supreme  Court  that  the  in- 
strument of  writing  purporting  to  be  the  last 
will  and  testament  of  Mrs.  IiouiBe  C.  Barnwell, 
deceased,  Involved  in  Utigation  heron,  is  the 
true  last  will  and  testament  of  said  decedent, 
and  that  the  legatees  therein  and  defradants 
herein  are  the  owners  of  the  land  described 
in  said  will  and  in  the  original  bill  of  complaint 
in  this  cause,  unless  the  complainant  herein  is 
entitled  to  one-half  of  said  land  under  the 
provisions  of  the  statute  pertaining  to  wills 
where  no  provision  is  made  for  the  surviving 
husband,  namely,  section  6067,  Code  of  1906 
(section  3376,  Hemingway's  Code) ;  therefore, 
and  that  the  question  of  whether  or  not  the 
complainant  is  entitled  to  an  undivided  one-half 
interest  in  said  land,  or  whether  or  not  the 
defendants  are  entitled  to  all  of  said  land,  and 
to  obviate  the  necessity  of  taking  testimony, 
it  is  hereby  agreed  tliat  the  following  state- 
ments are  the  facts  in  the  case,  and  that  same 
may  be  submitted  as  facts  and  the  testimony 
in  the  case  to  be  considered  by  the  court  on 
the  hearing  hereof; 

"First.  That  the  said  Mrs.  L.  O.  Barnwell 
made  no  provision  whatever  in  her  said  last 
will  for  complainant,  E.  B.  Barnwell,  and  made 
no  disposition  of  any  proper^  owned  by  her 
other  than  the  land  described  in  the  will  and 
bequeathed  to   the  defendants  herein. 

"Second.  That  complainant,  B.  B.  Barnwell, 
is  the  surviving  husband  of  the  said  Mrs. 
Louise  C.  Barnwell,  deceased,  and  that  said 
decedent  left  no  chUd  nor  descendant  of  such 
child,  and  consequently  under  the  statute  of 
descent  and  distribution  the  said  B.  B.  Barn- 
well is  the  sole  and  only  heir  at  law  of  his  said 
wife. 

"Third.  That  at  the  time  of  the  death  of 
the  said  Mrs.  L.  O.  Barnwell  she  owned  other 
property,  real  and  personal,  and  as  is  shown 
by  the  inventory  in  the  axlministration  of  her 
estate  in  tiiis  court  and  the  answer  and  cross- 
bill of  defendants  to  bill,  and  which  said  prop- 
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ert7  WM  not  mentioned  nor  dispoied  of  in  and 
hj  nid  last  mil  and  testament. 

"Fonrth.  That  at  the  date  of  the  death  of 
the  said  Mrs.  Ij.  O.  Barnwell  complainant,  B. 
B.  Barnwell,  liad  no  separate  estate  and  owned 
no  property, 

"Siztii.  Tliat  several  brothers  and  sisters  of 
the  said  Mrs.  L.  C.  Barnwell  snrviTed  her  and 
•re  still  living,  and  that  the  defendants  here- 
in are  nephews  of  the  said  decedent  and  sons 
of  Mrs.  Nettie  Cain,  a  sister  of  the  said  Mrs. 
Ij.  C.  Bamw^,  and  which  said  Mrs.  Cain  is 
still  and*now  Uvlnf  in  said  Jackson  county. 

"Seventh,  l^hat  tlie  said  B.  B.  Barnwell, 
comi^ainant,  baa  paid  the  state  and  county 
taxes  on  the  land  described  in  said  will  and 
the  pleadings  in  this  cause  for  the  years  1916, 
1917,  1918,  and  1919,  amounting  in  the  ag- 
gregate to  $39.68." 

On  the  trial  of  tbe  eatise  a  decree  was 
rendered,  canceling  the  deed  of  conveyance 
to  appellants,  and  recognizing  and  eetabUsh- 
Ing  the  will  as  the  true  and  valid  last  will 
and  testament  of  Mrs.  L.  C.  Barnwell,  de- 
ceased, and  decreeing  that,  nnfler  the  pro- 
visions of  the  statute,  appellee  was  the  own- 
er In  fee  simide  of  an  undivided  one-half 
Interest  In  the  lands  devised,  and  that  ap- 
pellants, under  the  provisloDS  of  tbe  will, 
.wvre  the  owners  of  an  undivided  one-half 
interest  in  said  lands,  and  that  appellee  was 
entlfled  to  he  reimbursed  for  one-half  of 
the  taxes  paid  by  him  on  said  premises,  and 
from  this  decree  the  present  appeal  is  prose- 
cuted. 

The  sole  questioo  for  decision  Is  .whether, 
under  the  facts  as  now  presented,  appellee's 
statutory  right  to  claim  an  Interest  in  the 
devised  property  is  defeated.  Counsel  for 
appellants  contend  that.  Inasmuch  as  the 
value  of  the  land  devised  to  ai^>ellants  la 
less  than  one-half  of  tbe  whole  estate  of 
testatrix,  appellee  cannot  claim  the  statutory 
Interest  in  the  devised  lands,  or,  to  state  It 
in  another  way,  in  case  the  surviving  bus- 
band  has  no  separate  estate,  and  there  is 
no  provision  for  him  in  the  wlU  Of  his  de- 
ceased wife,  and  there  Is  no  surviving  child 
nor  descendant  of  such,  his  right  to  claim 
an  Interest  or  share  In  the  devised  property 
is  dependent  upon  whether  or  not,  by  tbe 
terms  of  the  will,  he  has  been  deprived  of 
one-half  of  the  entire  estate,  both  real  and 
perscMiaL 

Counsel  have  failed  to  refer  us  to  any 
ease,  and  we  have  been  unable  to  find  any, 
in  .whldi  the  courts  of  this  state  have  adju- 
dicated the  exact  question  here  presented, 
aitfi  we  must  therefore  look  solely  to  the 
statutory  provisions  for  guidance  in  reach- 
ing onr  conclusions.  Section  6066,  Code  of 
1906  (section  3374,  Hemingway's  Code),  pro- 
Tides  that  when  a  husband  makes  his  last 
will  and  testament,  and  does  not  make  sat- 
isfactory provision  for  his  wife,  she  may,  at 
any  time  within  six  months  after  the  pro- 
bate of  the  will,  renoonoe  the  will,  and  she 


shall  then  be  entitled  to  such  part  of  his  es- 
tate, real  and  personal,  as  she  would  have 
been  entitled  to  if  he  had  died  Intestate,  ex- 
cept that,  even  if  the  hiisband  left  no  child 
nor  descendant  of  such,  the  widow,  upon 
renoundng,  shall  be  entitled  to  only  one- 
half  of  the  real  and  personal  estate  of  her 
deceased  husband,  and  that  a  husband  may 
renounce  the  .will  of  his  deceased  wife  under 
tbe  same  circumstances,  in  the  same  time 
and  manner,  and  with  the  same  effect  upon 
his  right  to  share  In  her  estate,  as  therein 
provided  for  the  widow. 

If  there  is  no  provision  for  the  other  In 
tbe  win  of  the  husband  or  wife,  and  the  sur- 
vivor have  no  separate  estate,  the  right  of 
the  survivor  to  share  in  the  estate  of  a 
deceased  husband  or  wife  Is  found  in  section 
6087,  Code  of  1906  CHemingway's  Code,  | 
8376),  whlcli  is  as  follows: 

"If  the  wHI  of  the  husband  or  wife  shall  not 
make  any  provision  for  the  other,  tiie  surviv- 
or of  them  shall  have  the  right  to  share  in 
the  estate  of  tbe  deceased  husband  or  wife,  as 
in  case  of  unsatisfactory  provision  in  the  will 
of  the  husband  or  wife,  for  the  other  of  them; 
and  in  such  case  a  renunciation  of  the  will  shall 
not  be  necessary,  but  the  rights  of  the  sur- 
vivor shall  be  as  if  the  will  had  contained  a 
provision  that  was  unsatisfactory,  and  it  had 
been  renounced." 

Under  section  6086,  Code  of  1906  (Heming- 
way's Code,  i  8374),  the  right  of  the  surviv- 
ing husband  or  wife  to  determine  for  himself 
what  constitutes  an  unsatisfactory  provision 
in  the  .will  of  the  deceased  husband  or  wife 
is  without  restriction  or  limitation,  and 
when  the  survivor  has  elected  to  renounce 
the  wlU  of  the  deceased  husband  or  wife, 
under  the  provisions  of  this  section,  the  de- 
cedent, so  far  as  the  survivor's  rights  are 
concerned,  becomes  Intestate,  and  the  rights 
of  the  survivor  are  such  as  would  exist  in 
case  of  total  Intestacy,  subject  only  to  the 
limitation  that  in  no  case  shall  the  survivor 
take  against  tbe  will  a  greater  share  than 
(me-half  of  the  devised  property. 

Under  the  provisions  of  section  6087,  Code 
of  1906  (Hemingway's  Code,  |  8375),  the 
survivor,  who  has  no  separate  estate,  and 
for  whom  no  provision  is  made  In  the  will  of 
the  deceased  husband  or  wife,  Is  placed  in 
the  exact  position  of  one  who  has  renounc- 
ed a  .will  containing  unsatisfactory  provi- 
sions for  the  survivor,  and,  by  vlrtae  of  tbe 
terms  of  the  statute,  such  survivor  may  elect 
to  share  in  the  estate  of  the  deceased  bus-, 
band  and  wife  as  In  case  of  imsatisfactory 
provision  in  the  will,  and  we  do  not  conceive 
that,  under  the  provislcms  of  this  section,  tbe 
right  of  the  survivor  to  elect  to  share  In 
the  estate  of  the  deceased  husband  or  wife 
Is  in  any  respect  dependent  upon  the  caprice, 
desire,  or  will  of  the  decedent.  The  lan- 
guage of  the  statute  is  plain  and  posiave,  and 
under  its  terms  the  survivor  is  guaranteed 
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the  absolute  right,  at  his  or  her  option,  to 
share  in  the  entire  estate,  and  this  right 
is  paramount  to  the  rights  of  devisees  under 
the  will.  This  statute  la  In  effect  a  limita> 
tion  upon  the  right  of  the  husband  or  wife 
to  dispose  of  his  or  her  property  by  will,  and 
every  will  of  a  husband  or  wife  is  executed 
subject  to  the  statutory  right  of  the  survivor 
to  renounce  it  in  case  of  unsatisfactory  pro- 
vision, or  to  claim  the  statutory  share  or 
Interest  In  the  devised  property  in  case 
there  la  no  provision  for  the  Burvivor,  and 
this  statutory  right  of  renunciation  or  elec- 
tion, as  the  case  may  be,  is  not  affected  or 
defeated  by  the  fact  that  decedent  was  par- 
tially Intestate,  and  that  under  the  laws  of 
descent  and  dlstributimi  other  ptopcrty  was 
cast  upon  the  survivor  as  the  sole  heir  of 
decedent 

We  conclude,  therefore,  that,  since  appel- 
lee has  elected  to  stand  upon  his  statutory 
rights  and  claim  an  interest  in  the  devised 
^nds,  he  is  entitled  to  be  adjudged  and  de- 
creed to  be  the  owner  of  an  undivided  one-half 
interest  in  the  lands  described  in  the  bill 
and  the  decree,  and  therefore  the  decree  at 
the  learned  diancellor  is  affirmed. 

Affirmed. 


(124  Miss.  880) 

CAIN  el  al.  v.  BARNWELL  et  al. 
(No.  21555.) 

(Supreme    Court   of  Mississippi,   Division   A. 

March  2S,  1821.    Suggestioii  of  ESrror 

Befuaed   April   11,   1921.) 

(ByVabu*  iy  the  Court.) 

Wills  «=»80 1— Statutory  provision  that  on  re- 
nunciation husband  shall  be  entitled  to  one- 
half  of  wife's  estate  does  not  limit  his  rights 
as  heir  to  property  not  devised. 
That  part  of  section  5086,  Ciode  of  1906 
(section  3374,  Hemingway's   CJode),  providing 
Aat   the   husband,   npon   renouncing  the   will, 
•hall  be  entitled  to  only  one-half  of  the  real 
and  personal   estate   of  his   wife,  refers  only 
to  the  property  devised  and  bequeathed  under 
the  will,  and  in  no  wise  limits  or  arcumscribes 
the  husband's  rights  as  sole  heir  at  law  to  in- 
herit all  of  the  property   under  the  laws  of 
descent    and   distribution   not   devised    or   be- 
queathed   by    the    will.    Tliis    provision    only 
limits  his  right  to  taJce  one-half  of  the  proper- 
ty devised  or  bequeathed  by  the  will. 

Appeal  from  (Chancery  Court,  Jacka(» 
County;   W.  M.  Domy,  Jr.,  C3ianceIlor. 

Proceeding  between  Mrs.  W.  Y.  Cain  and 
others  and  E.  B.  Barawell  and  others.  Judg- 
ment for  the  latter,  and  the  former  appeal 
Affirmed. 

S.  C.  Broom,  of  Ocean  Springs,  and  Reed, 
Brandon  ft  Bovnnan,  of  Natchez,  for  appel- 
lants. 


Denny  ft  Heiddberg,  o£  Pascagonla,  for 
appellees. 

STKES,  J.  This  suit  Is  in  reality  a  com- 
panion suit  to  that  of  Cain  v.  Barnwell, 
which  has  twice  been  here  on  appeal;  the 
first  opinion  of  the  court  being  reported  In 
120  Miss.  209,  82  South.  6S,  the  second  opin- 
ion, by  Division  B,  rendered  on  March  21st, 
87  South.  481,  not  yet  [officially]  r^iorted. 

In  that  case  the  court  held  that  under  sec- 
tions 6086  and  6087,  Code  of  1906  "(sectlcxis 
8.774  and  8375,  Hemingway's  Code),  where 
a  husband  of  a  testatrix  did  not  possess  h 
separate  estate  at  the  death  of  his  wifte,  who 
devised  land,  constituting  the  exempt  prop- 
erty of  both,  to  others  than  her  husband,  and 
made  no  provision  for  the  husband  in  the 
will,  and  where  there  are  no  children  nor 
descendants  of  children,  the  husband  is  en- 
titled to  an  undivided  one-half  interest  in 
the  lands  devised,  and  that  this  right  of  the 
husband  la  In  no  wise  affected  or  defeated 
by  the  fact  that  the  decedent  was  partial!}' 
Intestate,  and  that  the  property  not  disposed 
at  by  the  will  would  pass  to  the  husband  as 
sole  heir  nnder  the  law  of  descent  and  dis- 
trlbntlcMi  In  this  state,  and  that  this  proper- 
ty not  devised  constituted  in  value  mote  than 
one-half  of  the  entire  estate  of  the  decedent. 

In  the  case  before  us  the  complainants,  as 
brothers  and  sisters  of  the  deceased,  claim 
that  since  the  husband,  the  appellee  in  this 
case,  has  elected  to  take  one-half  of  the  de- 
vised property,  he  is  not  entitled  to  take 
over  one-half  of  all  of  the  property,  that  de- 
vised and  that  not  devised,  and  that  these 
complainants  are  the  next  of  kin  and  entitled 
to  the  other  one-half  of  the  property  not  de- 
vised by  the  will.  Section  5086,  C!ode  of 
1906  (section  3374,  Hemingway's  Code),  pro- 
>ldes  that  the  husband,  "upon  renouncing, 
shall  be  entitled  to  only  one-half  of  the  real 
and  personal  estate  of"  his  deceased  wifie. 
This  section,  however,  deals  only  with  the 
property  devised  and  bequeathed  under  the 
will,  and  has  no  effect  upon  property  inherit- 
ed nnder  the  laws  of  descent  and  dlstribn- 
tion.  In  construing  this  statute  in  the  case 
of  Gordon  v.  James,  86  Miss.  719,  39  South. 
18,  1  L.  R.  A.  (N.  S.)  461,  the  court  said  that 
the  widow — 

'is  at  liberty  to  rignify  her  dissent  to  the 
will;  and,  when  she  has  done  this,  in  the  eyes 
of  the  law  the  decedent,  so  far  as  her  rights 
are  concerned,  becomes  an  intestate,  and  her 
rights  as  fixed  by  the  law,  which  would  control 
if  he  had  died  in  a  state  of  total  intestecy." 

In  construing  this  section  In  the  case  of 
Williams  V.  Williams,  111  Miss.  129,  71 
South.  300,  it  Is  stated  that— 

"Under  this  section  the  widow  Is  not  only 
awarded  a  child's  part  of  the  estate  in  the 
instant  case,  but  enjoys  such  statutory  rights 
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as  are  given  her  by  the  laws  of  descent  and 
distribntion." 

Under  this  section  the  appellee  was  enti- 
tled to  one-half  of  the  devised  property.  But 
this  section  In  no  wise  limits  or  circum- 
scribes his  right  as  sole  heir  at  law  to  inherit 
the  remainder  of  the  property  under  the  laws 
of  descent  and  distribution,  but  limits  his 
right  only  to  one-half  of  the  property  devised 
or  bequeathed  in  the  will.  The  lower  court 
so  held,  and  Its  decree  is  affirmed. 

Affirmed. 


(126  Ulatw  177) 

LEE  V.  GREENWOOD  AGENCY  CO. 

(No.  21329.) 

(Supreme  Court  of  SUasissippl,  Division  B. 
lAarch  21,  1921.) 

(Svttahut  hv  Editorial  Staff.) 

Brokers  €=>72— Expenses  Incurred  by  owner's 
authority    In    canoeling    leases,    recoverable, 
though  ao  commission  allowed. 
While  no  commissions  are  recoverable  by 
a  broker,  where  they  are  based  on  the  amount 
received  for  the  land  by  the  owner,  and  the  sale 
has  failed  through  no  fault  of  the  owner,  the 
broker  may  nevertheless  recover  expenses  in- 
cnired  by  the  owner's  authority  in  securing  op- 
tions to  cancel  leases  to  enable  the  owner  to 
dehver  possessioB  to  the  prospective  buyer. 

On  suggestion  of  error.  Suggestina  of  er- 
ror sustained  In  part,  and  overruled  in  part 
£\»r  fonaer  <9iniim,  see  86  South.  449. 

W.  H.  (X>OK,  J.  On  a  former  day  of  this 
term  the  Judgment  of  the  lower  court  over- 
ruling a  demurrer  to  the  blU  of  complaint 
was  reversed,  and  the  bill  of  complaint  dis- 
missed, and  counsel  for  appellee  now  sug- 
gests and  earnestly  Insists  that  we  erred  In 
so  doing,  and  especially  in  denying  appellee 
the  right  to  recover  the  amount  paid  out  for 
expenses  Incurred  at  the  instance  and  re- 
quest of  appellant  in  procuring  agreements 
for  the  cancellatloo  of  certain  leases  on  the 
lands  which  appellee  undertook  to  sell. 

Wa  have  given  this  record  a  careful  recon- 
rideratlon,  and  we  adhere  to  the  former  opin- 
ion, in  80  far  as  it  denies  to  appellee  the 
right  to  recover  commissions  on  the  pn^osed 
sale.  However,  It  appears  from  the  bill  of 
complaint  and  exhibits  that  the  lands  which 
appellee  undertook  to  sell  were  covered  by 
lease  contracts,  and  both  parties  recognized 
tbe  necessity  of  securing  an  option  to  cancel 
these  lease  contracts  in  order  that  appellant 
might  be  able  to  deliver  possession  of  the 
lands  In  the  event  a  sale  should  be  consum- 
mated. It  further  appears  from  the  corres- 
pondence between  the  parties  that  appellant 
was  advised  that  it  would  be  necessary  to 
incur  considerable  exx>ense  In  securing  the 


V.  STATE  485 

So.) 

cancellation  of  these  leases,  and  that  he  au- 
thorized appellee  to  proceed  to  secure  an  op- 
tion to  cancel  these  leases  and  to  incur  the 
exi)ense  incident  thereto. 

The  appellee  cannot  recover  the  expenses 
Incurred  solely  in  showing  the  property  and 
negotiating  a  sale,  but,  in  negotiating  the 
proposed  sale,  there  was  no  duty  resting  on 
the  agent  to  secure  these  options  to  cancel 
the  existing  leases,  and  we  0(mclade  that  ap- 
pellee is  entitled  to  recover  the  expenses  In- 
curred for  that  purpose. 

Since  the  demurrer  filed  by  appellant  was 
general,  the  former  Judgment,  reversing  this 
case  and  dismissing  the  bUI,  is  vacated,  and 
the  cause  is  affirmed  and  remanded,  with  di- 
rections that  appellee  be  i)6rmltted  to  recover 
the  expenses.  If  any,  Incurred  In  securing  op- 
tions to  cancel  the  existing  leasee. 

Suggestion  of  error  sustained  In  part  and 
overruled  in  part 


(IX  Ulaa.  US) 
BARBER  V.  STATE.    (No.  21352.) 

(Supreme  Cowet  of  Mississippi,  Division  A. 
March  28,  1921.) 

(ByUabui  hy  the  Court.) 

Criminal  law  i»=>76l  (2)— Instruction  assuming 
that  witness  testlfled  to  material  fast  la  dis- 
pute erroneous. 

An  instruction  is  erroneoui  that  assumes 
and  in  effect  charges  the  jury  that  a  witness 
testified  to  a  material  fact  which  is  in  dispute 
when  the  witness  had  not  so  testified. 

Appeal  from  Circuit  Court,  Leflore  (boun- 
ty;  D.  E.  Beams,  Judge. 

Lilly  Belle  Barber  was  convicted  of  hav- 
ing intoxicating  liquors  unlawfully  In  her 
possession,  and  she  appeala  Beversed  and 
remanded. 

Gardner,  McBee  ft  Gardner,  of  Gre^iwood, 
for  appellant 

H.  a  Holden,  Asst  Atty.  Oen.,  for  Oie 
State. 

W.  B.  Wheeler  and  F.  B.  £X>bert  both  of 
Washington,  D.  C,  amid  curiae. 

SMITH,  a  J.  The  a^iellant  was  convict- 
ed In  the  court  below  for  having  intoxicat- 
ing liquors  unlawfully  In  her  possession  and 
control.  The  case  for  the  state  was  made 
by  the  evld^ce  of  O.  L  Bonner,  chief  of 
Police  of  the  city  of  Greenwood,  who  testi- 
fied that  he  entered  the  appellant's  residence 
and  searched  it  for  intoxicating  liquors.  In 
one  room  were  several  men  who  appeared  to 
be  drinking,  and  on  the  mantel  was  a  bottle 
imrtly  filled  with  whisky,  and  In  one  of  the 
bedrooms  he  found  two  quarts  of  whisky. 
The  appellant  testlfled  that  the  whisky  on 
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the  mantel  was  brought  to  ber  residence  by 
one  of  the  men  present  when  the  house  was 
searched,  and  that  the  bedroom  In  which  the 
two  bottles  of  whisky  were  found  had  been 
occoided  by  another  person  continuously  for 
s<«ne  months  prior  to  the  time  when  the 
whisky  was  found  therein,  and  that  she, 
the  appeUant,  did  not  know  that  the  whisky 
was  there.  The  court  instructed  the  Jury 
for  the  state  "that,  if  you  bcUeve  from 
the  evidence  in  this  cause,  that  the  defend- 
ant knowingly  Iiad  in  her  possession  or  un- 
der her  control  Intoxicating  liquors  as  testi- 
fied to  by  the  witness  Bonner,  then  she  is' 
guilty  as  charged,  and  It  is  your  sworn  duty 
to  so  find."  This  instruction  assumes  and 
in  effect  charged 'the  Jury  that  Bonner  had 
testified  that  the  whisky  found  by  liim  in  the 
apiwUant's  house  was  there  with  her  knowl- 
edge and  was  in  her  possession  or  under 
ber  control,  when  lie  liad  not  in  fact  so  tes- 
tified. Els  testimony,  as  hereinbefore  stated, 
was  simply  that  the  whisky  was  found  in  the 
appellant's  house.  Whether  she  knew  the 
whisky  was  tliere  and  whether  it  was  in  her 
possession  and  under  her  oontrcA  were  facts 
to  be  found  by  the  Jury  from  all  the  evidence 
In  the  case.  The  instruction  should  not  have 
t>een  given. 
BeTersed  and  remanded. 


(124  Uln.  8S5) 

BOLLINGER-FRANKLIN   LUMBER  CO.  V. 
TULL08  et  al.    (No.  21663.) 

(Supreme   C!onrt   of   Misgiislppi,   Division   A. 
March   28,   1921.) 

(BvUoJmu  6y  th«  Court) 

1.  TfMpass  «9l8,  25,  44— Statutory  penalty 
Mt  rwoveralila  witkout  proof  of  noaoon- 
teat  of  all  owners. 

In  order  to  recover  the  statutory  penalty 
for  cutting  trees,  the  joint  owners  mast  allege 
and  prove  the  cutting  was  without  consent 
of  all  the  owners;  consent  by  one  of  the  ten- 
ants in  common  bars  him,  and  also  defeats  the 
others;  and  failure  to  make  proof  of  no  con- 
sent by  any  tenant  in  common  is  fatal  error 
under  the  statute,  which  is  a  penalising  act  and 
must  be  strictly  construed. 

2.  Trespass  ^363— Both  statutory  penalty  and 
aotual  damagea  eannot  bo  recovered  for  out- 
tlng  trees. 

Both  statutory  penalty  and  actual  damages 
cannot  be  recovered  for  cutting  of  trees. 

Appeal  from  Circuit  Court,  Attala  Coun- 
ty; T.  L,  Lamb,  Judge. 

Action  by  Alice  Tullos  and  others  against 
the  Bollinger-Franklin  Iiumber  Copipany. 
Judgment  for  plalntifts,  and  defendant  ap- 
peals, and  plaintiffs  cross^ppeal.  Reversed 
and  remanded. 


Jno.  F.  Allen  and  S.  L.  Dodd,  both  of  Kos- 
ciusko, and  E\iIton  Thompson  and  R.  H.  &  J. 
H.  Thompson,  all  of  Jackson,  for  appellant. 

David  E.  Crawley  and  James  T.  Crawleiy, 
both  of  Kosciusko,  tor  appellees. 

HOLDEN,  J.  This  is  a  suit  to  recover  the 
statutory  penalty  from  appellant  for  the  cut- 
ting of  trees  owned  by  the  appellees  as  tea- 
ants  In  common,  and  resulted  in  a  verdict  of 
1400  for  them.  The  appellees,  Mrs.  Tullos 
and  her  cotenants,  inherited  the  timber  from 
her  deceased  husband,  and  brought  this  suit 
as  tenants  in  common.  One  of  these  Joint 
owners  was  not  a  party  plaintiff  to  the  suit, 
nor  did  he  appear  at  the  trial  of  the  case. 
The  appellant  urges  several  errors  for  rever- 
sal on  direct  appeal,  and  the  appellee  seeks 
reversal  on  cross-appeal. 

The  record  discloses  several  errors  com- 
mitted by  both  sides  at  the  trial,  but  we  shall 
act  only  upon  one  of  them  pointed  out  by 
the  appellant,  be<!ause  this  will  result  in  a 
reversal  of  the  Judgment,  and  the  other  er- 
rors will  probably  not  occur  again  on  the 
second  trial. 

[1]  Here  is  the  reversible  error  in  the 
case:  The  suit  was  predicated  upon  two 
grounds  in  the  declaration,  <me  for  actual 
damages,  and  the  other  for  the  statutory 
penalty.  However,  there  being  no  proof  to 
sustain  the  count  for  actual  damages.  It  was 
abandoned,  and  the  case  was  tried  soldy 
upon  the  count  for  the-  statutory  penalty. 
'The  proof  for  the  idaintlff  was  sufficient  to 
recover  the  statutory  penalty,  except  for  the 
fact  that  the  plaintiff  failed  to  allege  and 
prove  tliat  none  of  the  Joint  owners  or  ten- 
ants in  comm<»  consented  to  the  cutting  of 
the  treea  No  proof  was  offered  to  show 
that  all  and  each  of  the  Joint  owners  of  the 
timber,  one  of  whom  was  not  a  party  to  the 
litigation  nor  present  at  the  trial,  had  not 
consented  to  the  cutting  of  the  trees.  This 
was  reversible  error,  because  the  burden  Is 
upon  him  who  Invokes  the  statute  to  prove 
its  essential  requisites  before  he  can  recov- 
er, and  one  of  the  requirements  of  the  stat- 
ute is  that  the  cutting  was  done  without  the 
consent  of  the  owners ;  therefore,  if  any  one 
of  the  tenants  in  common  consented  to  the 
cutting,  then  sudl  consent  would  bar  his  re- 
covery and  also  defeat  all  of  the  others.  Sec- 
tion 4977,  Code  of  1906  (section  3246,  Hem- 
ingway's Code);  Therrell  v.  Mils,  83  Bliss. 
494,  35  South.  826;  Haley  v.  Taylor,  77  Miss. 
867,  28  South.  762,  78  Am.  St.  Rep.  549. 

The  statute  providing  the  iwnalty  for  catr 
ting  trees  is  plain  and  unambiguous,  and 
must  be  followed  substantially  by  the  plead- 
ings and  proof  in  order  to  recover  under  it; 
it  Is  a  penalizing  statute  and  is  to  be  strictly 
construed.  We  may  point  out  that  the  dec- 
laration in  this  case  should  have  alleged 
that  the  cutting  of  the  trees  was  without  the 
consent  of  the  owners;    but  we  reverse  on 
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the  ground  that  the  appeUeea  failed  to  prove 
that  no  one  of  the  tenants  in  common  con- 
sented to  the  cutting.  The  right  of  tenants 
In  common  of  land  to  sue  for  the  statutory 
penalty  for  catting  trees  is  Joint,  and  what- 
ever bars  one  will  preclude  the  others. 

[2]  The  lower  court  told  the  Jury  in  an 
instruction  for  the  defendant  that  the  plain- 
tiff could  recover  both  the  statutory  penalty 
and  actual  damages  for  the  cutting  of  the 
trees.  Of  course  this  Is  error,  as  decided 
by  this  court  several  timea  There  are  other 
errors  in  the  record  which  we  shall  not  com- 
ment on,  as  we  assume  that  the  record  will 
be  cleared  up  and  freed  from  error  on  the 
second  trial. 

Reversed  and  remanded. 


(UE  Mln.  140) 

PUNCHES  V.  STATE.    (No.  21493.) 

(Sapreme  Court  of  Missiasippi,  Division  A. 
March  28,  1921.) 

(Svttabu*  iv  t%«  Court) 

1.  Jury  «s9l3l  (10)— Court  nay  propoaad 
qnastions  to  Jsrors,  bnt  parties  mast  be  al- 
lowed to  further  sxamlne  them  for  persnp- 
tory  ohallsflos. 

In  impaneling  jury,  questtons  propounded 
throogfa  the  court  is  proper  practice,  bat  op- 
portunity mast  be  offered  defendant  to  further 
question  Jory,  through  tht  court,  for  purpose 
of  peremptory  dtallenge. 

2.  CrimlnaJ  law  «=3723(5)— Rao*  prejudloe  ar- 
gument to  Jury  held  Improper. 

It  was  Improper  for  coonsel  in  his  argu- 
ment to  state  to  the  jury  that  the  defendant 
"has  enough  African  in  Um  to  make  him  as 
mean  as  Hades  itself';  race,  creed,  or  caste 
not  being  in  Issue. 

3.  Criminal  law  «s>787( I)— Refusal  to  Instruot 
that  aooused's  failure  to  testify  should  not 
operate  to  his  prejudice  held  error. 

It  is  error  to  refuse  Instruction  telling  Jury 
that  faHnre  of  defendant  to  testify  shall  not 
operate  to  his  prejudice,  under  section  1918, 
Code  1906  (Hemingway's  Code,  {  1B78). 

Appeal  from  Oircnlt  Court,  Simpson  Coun- 
ty; W.  H.  Hughes,  Judge. 

Neal  Fnnches  was  convicted  of  murder, 
and  he  appeals.    Reversed  and  remanded. 

HUton  &  Hllt4Hi  and  J.  P.  Edwards,  all  of 
Mendenhail,  for  appellant 

B.  C.  Russell  and  F.  H.  Lotterhos,  Asst 
Atty.  Oen.,  for  the  State. 

HOLDEN,  J.  The  appellant,  Neel 
Fnnches,  was  convicted  of  murder  and  sen- 
tenced to  life  imprisonment.  The  conviction 
rests  wholly  upon  circumstantial  evldmce, 
which,  we  think,  however,  was  sufficient  to 
warrant  the  verdict  of  the  Jury.    The  appel- 
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lant  assigns  numerous  errors  for  reversal, 
but  we  find  merit  only  in  two  or  three  of  the 
assignments,  which  we  shall  now  discuss. 

It  is  contended  the  court  erred  in  refusing 
to  aUow  counsel  for  appelant  to  further  ex- 
amine the  Jurors  before  exercising  his  per- 
emptory challenges. 

It  appears  that  in  impaneling  the  Jury  the 
court  questioned  the  Jurors  oa  their  voir  dire 
and  then  requested  that  the  state  and  de- 
fense aSk  any  further  questions  desired 
through  the  court  After  the  Jury  had  been 
fully  questioned  and  qualified  by  the  court, 
and  questioned  by  counsel  for  the  state  and 
the  defendant  through  the  court  counsel  for 
defendant  requested  that  he  be  permitted  to 
ask  furtheif  questions  directly,  or  through 
the  court  with  the  view  of  exercising  his  per- 
emptory challenges.  The  court  denied  the 
request  on  the  ground  that  full  opportunity 
bad  beoi  given  to  counsel  for  the  state  and 
the  defendant  to  ask  the  Jurors  any  and  all 
questions  they  desired  when  the  Jurors  were 
being  qualified,  and  that  counsel  had  then  ex- 
ercised this  right  by  questioning  each  Juror 
through  the  court  It  does  not  appear  from 
the  record  what  the  further  questions  were 
that  counsd  for  defendant  desired  to  ask  the 
Jurors. 

[1]  The  rule  followed  by  Oie  lower  court  of 
requiring  all  questions  to  be  asked  Juron- 
through  the  court  is  good  practice,  and  is  up- 
held by  this  court ;  but  opportunity  must  be 
afforded  the  defendant  to  propound  to  the 
Jury,  ttirougfa  the  court,  such  further  ques- 
tions, within  the  bounds  of  reason,  as  he  may 
desire,  with  the  view  of  exercising  his  right 
to  challenge  peremptorily.  The  privilege  of 
such  questioning  by  the  defoidant  for  per- 
emptory purposes  should  not  be  denied. 

The  right  to  challenge  peremptorily  is  sa- 
cred and  valuable;  and  the  exercise  of  It 
does  not  rest  upon  any  legal  qualification  of 
the  Juror,  but  it  may  be  exercised  by  the  de- 
fendant for  any  peculiar  reason,  or  no  rea- 
son, and  without  legal  cause.  We  do  not 
know  from  the  record  here  what  question 
counsel  desired  to  ask  the  Jury,  and  there- 
fore cannot  say  that  the  refusal  of  the  court 
to  permit  the  question  was  error  and  dam- 
aging to  the  rights  of  the  defendant  The 
question  may  have  already  been  asked  and- 
should  not  be  repeated. 

[2]  It  is  next  contended  by  ai^)ellant  that 
the  court  erred  in  allowing  the  prosecuting 
attorney  to  state  to  the  Jury  in  his  argumoit 
that  "The  defendant  in  this  case  has  got 
enough  white  man's  blood  in  him  to  make 
him  a  man  of  Judgment  and  sense,  and  he  is 
a  smart  fellow  indeed,  and  on  the  other  lumd 
he  has  enough  African  in  him  to  make  him 
as  mean  as  Hades  itself."  This  statement 
was  objected  to,  but  there  was  no  response 
by  the  court 

This  kind  of  argument  by  the  district  at- 
torney was  improper,  and  has  been  ccHidemn* 
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ed  by  this  court  many  times  In  the  past  Asy 
argament  of  counsel  to  a  Jury  which  Is  based 
iq>on  race  prejudice  should  not  be  indulged 
in  a  court  of  Justice.  Such  argument  Is  for- 
eign to  the  issue  involved  in  the  case  and  is 
calculated  to  do  great  barm  to  the  interests 
of  the  accused. 

Let  us  say  once  more,  the  humblest  human 
being,  be  he  white  or  black,  red  or  yellow,  is 
entitled  to  a  fair  and  impartial  trial  on  the 
sole  issue  of  guilt  or  innocence  under  the  law 
and  evidence  of  the  case.  The  courts  of  Jus- 
tice of  onr  country  will  never  retrograde  to 
the  unfair  and  barbarous  practice  of  trying 
the  accused  upon  his  color,  creed,  or  caste. 

The  injury  done  the  accused  In  this  case 
by  the  improper  argument  of  the  prosecuting 
attorney  might  not  appeal  to  us  as  being  suf- 
fldeht  for  a  reversal  if  there  were  no  other 
errors  in  the  record,  and  we  therefore  pass 
from  this  question  without  deciding  whether 
or  not  it  was  reversible  error. 

[S]  But  there  must  be  a  reversal  upon  the 
ground  that  the  court  erred  in  refusing  to 
grant  an  Instruction  to  the  defendant,  which 
is  as  follows: 

"The  court  instructs  the  Jury  for  the  de- 
fendant that  they  as  Jurors  have  no  right  under 
the  law  to  draw  any  nnfayorable  ioference 
against  the  defendant  because  he  did  not  tes- 
tify in  tills  case." 

As  we  have  said  before,  the  conviction  In 
this  case  rests  upon  circumstantial  evidence, 
and  the  defendant  did  not  testify  in  his  own 
behalf.  Under  section  1918,  C!ode  ol  1906 
(section  1578,  Hemingway's  C!ode),  It  is  pro- 
vided that — 

"The  accused  shall  be  a  competent  witness 
for  himself  in  an;  prosecution  for  crime  against 
him;  but  the  failure  of  the  accused,  in  any 
case,  to  testify  shall  not  operate  to  his  preju- 
dice or  be  commented  on  by  counsel." 

We  think  the  court  was  in  error  In  refus- 
ing to  grant  the  instruction  asked  for  by  the 
defendant  The  statute  clearly  announces 
his  rights  in  the  premises,  that  is,  his  fail- 
ure to  testify  shall  not  operate  to  his  prej- 
udice; and  be  was  entitled  to  have  the  court 
Instruct  the  Jury  as  to  this  legal  right. 
'  We  do  not  say  that  the  refusal  of  the  court 
to  grant  the  instruction  would  in  all  cases  re- 
sult in  a  reversal,  because  it  might  appear 
manifestly  in  some  cases  that  the  refusal  of 
the  instruction  resulted  in  no  injury  to  the 
accused  in  his  trial.  But  we  think  the  error 
in  refusing  the  Instruction  in  this  case  is  re- 
versible for  the  reason  that,  coupled  with  the 
refusal  of  the  instruction  to  the  defendant, 
ootmsel  for  the  state  in  his  argument  to  the 
Jury  used  the  following  language,  "We  have 
never  got  Neal  Punches  to  talk  about  this 
thing;  he  has  always  run  away  from  it ;"  to 
which  remarks  counsel  for  defendant  object- 
ed at  the  time.    It  is  true  It  appears  in  the 


record  that  this  language  by  the  prosecuting 
attorney  had  reference  to  certain  evidence 
in  the  case  which  went  to  show  that  the  ac- 
cused refused  to  talk  about  the  killing  or  to 
say  anything  with  reference  to  it  In  his  own 
neighborhood  and  elsewhere,  and  comment  of 
counsel  upon  this  part  of  the  evidence  was 
ordinarily  legitimate,  but  peculiarly  in  the 
case  before  us  it  is  quite  probable  that  these 
remarks  of  the  prosecuting  attorney  indirect- 
ly led  the  minds  of  the  Jury  to  the  fact  that 
the  accused  had  failed  to  testify  in  his  own 
behalf.  This  oommoit  though  indirectly,  ac- 
centuated the  error  of  the  court  in  refusing 
the  instruction  to  the  defendant  telling  the 
jury  that  his  failure  to  testify  should  not  op- 
erate to  his  prejudice,  and,  taking  the  com- 
ment of  the  prosecuting  attorney  coupled 
with  the  error  of  the  court  In  refusing  the  in- 
struction, makes  the  refusal  of  the  instruc- 
tion reversible  error. 
Beversed  and  remanded. 


(IS  Miss.  139) 

SMITH  V.  CITIZENS'  BANK  &  TRUST  CO. 
(No.  21513.) 

(Supreme  Court  of  Mississippi,  Division  A. 
March  28,  1921.) 

(ByUabui   itt  the   Court.) 
Appeal  and  error  «=»78l  (I)— Appeal  will  be 
dismissed  where  the  real  purpose  It  aot  to 
obtain  reversal  but  affirmance. 
An  appeal  will  be  dismissed  where  the  real 
purpose  is  not  to  obtain  a  reversal  of  the  de- 
cree but  to  have  it  affirmed;    there  being  no 
aotunl  controversy  of  either  law  or  of  fact  to 
be  decided. 

.'Vppeal  from  Chancery  Court,  Humphreys 
County;   E.  N.  Thomas,  Chancellor. 

Suit  in  equity  between  W.  E.  Smith  and 
the  Citizens'  Bank  &  Trust  Company.  De- 
cree for  the  latter,  and  the  former  appeals. 
Appeal  dismissed. 

Green  &  Green,  of  Jackson,  for  apiiellant. 

SMITH,  a  J.  The  appellee  has  filed  no 
brief,  and  the  brief  for  the  appellant  Is  de- 
voted solely  to  an  attempt  to  convince  the 
court  that  the  decree  appealed  from  is  cor- 
rect The  real  purpose  of  the  appeal  there- 
fore Is  not  to  obtain  a  reversal  of  the  decree 
appealed  from  but  to  have  it  affirmed ;  there 
being  no  actual  controversy  of  either  law  or 
fact  to  be  decided.  When  such  is  the  case 
the  appeal  should  be  dismissed.  Davles  v. 
Brooks,  212  IlL  566,  72  N.  E.  724. 

The  question  which  counsel  for  the  appel- 
lant seeks  to  convince  us  was  decided  cor- 
rectly in  the  court  below  la  an  important 
and  difficult  one,  and  should  not  be  decided 
by  this  court  until  it  has  had  the  assistance 
of  full  argument  by  opposing  counseL 

Appeal  dismissed. 
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SELF  rt  al.  v.  KING.    (No.  21704.) 

(Supreme  Court  of  Mississippi,  Division  B. 
April  4,  1921.) 

fByltdbui  hv  the  Court) 

1.  Husband  and  wife  «=>49i/2(8)— Evidonoe 
held  suffioient  to  show  gift  of  chattels  by  tes- 
tator to  wife. 

Where  the  executor  of  a  win  brought  sait 
for  a  diamond  and  an  automobile  bought  by  the 
testator  in  his  lifetime  and  in  the  possesBion 
of  his  wife  who  claims  the  property  was  given 
to  her  during  the  life  of  her  husband,  the  tes- 
tator, the  will  being  silent  as  to  these  items, 
evidence  by  third  persons  that  the  husband  had 
declared  during  his  life  that  be  had  given  these 
items  to  his  wife,  coupled  with  evidence  that 
his  financial  condition  was  such  as  Justified 
such  gifts,  is  sufficient  to  warrant  a  finding 
by  the  chancellor  that  he  had  given  the  items 
to  the  wife. 

2.  Husband  and  wife  <3=349</2(5)— Gift  of  ohat- 
tels  by  husband  to  wife  need  not  be  In  writ- 
ing; husband's  heirs  not  being  "third  per- 
sons" within  statute  requiring  such  transfer 
to  be  recorded. 

A  gift  by  a  husband  to  a  wife  of  a  diamond 
and  an  automobile  is  valid  between  the  parties 
though  not  in  writing.  It  is  also  vetlid  as 
against  the  heirs  of  such  husband  when  the 
gift  is  completed  during  the  lite  of  the  husband. 
In  such  case  the  heirs  have  no  rights  to  prop- 
erty not  owned  by  the  husband  at  the  date  of 
his  death.  They  are  not  "third  persons"  with- 
in the  purview  of  section  2522,  Code  of  1900, 
section   2056^    Hemingway's   Code. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Third 
Person.] 

Appeal  from  Chancery  Court,  Chickasaw 
County;   A.  J.  Mclntyre,  Chancellor. 

Action  by  P.  M.  B.  Self,  executor  of  the 
estate  of  Charles  B.  King,  deceased,  and 
another  against  Mrs.  Mamie  Louise  King. 
Judgment  for  defendant,  and  plaintifrs  ap- 
peaL    Affirmed. 

W.  D.  &  J.  B.  Anderson,  of  Tupelo,  for  ap- 
pellants. 
Oeo.  T.  Mitchell,  of  Tupelo,  for  appellee. 

ETHBIDOB,  3.  Charles  B.  King  departed 
this  Ufe  seized  and  possessed  of  an  estate  of 
$100,000  or  thereabouts.  He  left  a  last  will 
and  testament  in  which  be  appointed  P.  M.  B. 
Self  and  W.  G.  Savage  as  executors,  and  also 
made  Mr.  Self  guardian  of  certain  of  his 
minor  children,  and  devised  and  bequeathed 
certain  sums  to  certain  of  his  children,  and 
in  flection  8  of  the  will  he  gave,  devised,  and 
bequeathed  to  his  wife,  the  appellee,  the 
homestead  and  all  lots  adjoining  thereto,  sit- 
uated in  the  city  of  Okolona,  Miss.,  and  the 
furniture,  carpets,  rugs,  and  other  fixtures 
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thereunto  belon^ng,  during  her  widowhood 
or  natural  Ufe,  except  the  piano,  and  directed 
that  bis  Just  debts  and  all  special  devises  be 
paid  out  of  money  received  from  life  in- 
surance policies  before  general  division  was 
made,  and  then  directed  his  estate  to  be  di- 
vided into  nine  equal  shares,  one-ninth  to 
his  wife  and  one-ninth  to  each  of  his  chil- 
dren, with  the  exception  of  one  daughter, 
Mrs.  Minnie  King  Burkitt,  and  devised  her 
share  of  bis  estate  to  her  two  minor  children. 
After  the -death  of  the  testator  the  executor 
brou^it  an  action  for  the  recovery  of  one 
diamond  and  one  automobile  alleged  to  be 
the  property  of  the  deceased  but  in  the  pos- 
session of  the  widow.  The  diamond  was 
worth  from  $800  to  |2,000,  and  the  automo- 
bile about  $1,000.  The  answer  denied  the 
right  of  the  complainant  to  recover  the  dia- 
mond and  the  automobile,  and  asserted  that 
the  widow  was  the  owner  of  said  diamond 
and  automobile  prior  to  the  death  of  the  tes- 
tator. 

On  the  trial  the  appellee  proved  by  num- 
bers of  witnesses  declarations  by  the  dece- 
dent that  he  had  given  her  the  diamond  and 
the  automobile.  The  deceased  purchased  the 
diamond  from  one  McGahey,  a  railroad  con- 
ductor, paying  therefore  the  sum  of  $800. 
Subsequent  to  this  time  Mr.  E^ing  visited  the 
home  of  Mr.  and  Mrs.  McGahey  in  Mobile, 
Ala.,  and  Mrs.  McOahey  testified  that,  Mr. 
King  not  having  the  diamond  with  him,  she 
asked  him  why  he  did  not  have  the  diamcmd 
or  why  he  was  not  wearing  It,  and  he  said 
to  her  that  Mrs.  King  had  the  diamond: 
that  he  bad  given  it  to  her  as  a  Christmas 
present.  She  also  testifled  that  she  stated 
to  Mr.  King  that  she  thought  he  got  a  bar- 
gain in  the  diamond;  that  he  said  that, 
while  he  did  not  really  need  the  diamond,  he 
got  it  to  help  out  Mr.  McGahey  and  gave  it 
to  his  wife  as  a  Christmas  present.  Sev- 
eral other  witnesses  testifled  to  statements 
by  Mr.  King  as  to  his  giving  the  automobile 
and  the  diamond  to  Mrs.  King.  Mrs.  King, 
of  course,  was  incompetent  to  testify  and  did 
not  testify. 

For  the  complainant  it  was  proved  that 
Mr.  King  usually  wore  the  diamond,  and  it 
was  also  in  proof  that,  after  the  death  of 
Mr.  King,  Mr.  Self  discussed  the  matter  with 
Mrs.  King  before  the  will  was  read,  and  she 
stated  to  him,  according  to  his  testimony  that 
her  busband,  Mr.  King,  bad  willed  her  the 
residence  and  all  of  the  iwrsonal  property, 
and  tbat  Mr.  King  had  said  that  he  wanted 
her  son  to  have  the  diamond,  and  that  she 
said  that  no  one  knew  about  this  expression 
except  herself.  It  is  also  Insisted  that  under 
the  statute,  section  2622,  Code  of  1906,  sec- 
tion 2066,  Hemingway's  Code,  it  is  required 
that  transfers  of  chattels  between  husband 
and  wife  sball  not  be  valid  unless  the  trans- 
fer be  in  writing  and  acknowledged  and  filed 
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for  record,  and  that  the  posaesslon  of  the 
property  shall  not  be  equivalent  to  the  filing 
of  the  writing  for  record,  but  to  affect  third 
persons  the  writing  must  be  filed  for  record. 

It  la  Insisted,  first,  that  the  evidence  is  not 
BuflSdent  to  show  a  gift  from  Mr.  King  to 
Mrs.  E:ing;  that  to  constitute  a  gift  there 
must  be  a  delivery  of  the  property  Involved 
and  an  acceptance  by  the  other  party  to  con- 
stitute a  valid  gift,  and  It  is  Insisted  that  the 
inroof  Is  not  sufficient  to  establish  these  facts. 

[1]  We  have  examined  the  evidence  In  the 
record,  and  we  think  the  proof  aufllclent  to 
show  a  delivery  and  acceptance  of  both  the 
aatpmobUe  and  the  diamond.  One  of  the  wit- 
nesses resided  in  the  home  of  Mr.  and  Mrs. 
King  for  a  number  of  years  and  was  a  brotb- 
er-ln-law  of  Mr.  King,  being  a  conductor  on 
the  railroad,  and  spending  every  other  night 
In  this  home,  and  who  was  to  a  position  to 
know  the  understanding  between  the  par- 
ties. The  various  declarations  of  Mr.  King 
as  to  the  gift  are  not  disputed,  but  it  was 
provoi  by  the  plaintiff  that  Mr.  King  usual- 
ly wore  the  diamond  and  that  this  Is  Inom- 
slstent  with  the  possession  of  It  by  Mrs. 
■King.  We  think  the,  g^ft  Is  proven  by  as 
much  testimony  as  would  be  usually  avail- 
able for  this  purpose,  and  that  the  chancellor 
was  warranted  by  the  evidence  In  reaching 
the  conclusion  that  there  was  a  gift  from 
Mr.  EOng  to  Mrs.  King. 

[2]  We  are  then  brought  to  the  question: 
What  effect  does  section  2522,  Code  of  1006, 
sectlim  2066,  Hemingway's  Code,  have  upon 
the  transaction  involved  here?  Does  the 
phrase,  "shall  not  be  valid  as  against  any 
third  person,"  embrace  the  heirs  of  the  de- 
ceased husband?  The  right  of  the  heirs  to 
this  property  depends  entirely  upon  the  own- 
ershlp  of  the  property  by  Mr.  King  at  his 
death.  They  are  not  in  the  attitude  of  cred- 
itors, purchasers,  or  any  other  class  of  per- 
sons who  have  a  Claim  or  right  In  or  to  the 
property  antedating  the  death  of  Mr.  King. 
The  gift  between  husband  and  wife  Is  valid 
as  to  each  of  them,  though  not  in  writing, 
and  we  think  that  the  heirs  of  a  person  as- 
serting claim  against  his  estate  solely  by  rea- 
son of  their  heirship,  or  by  reason  of  a  will 
not  specifically  mentioning  the  property,  that 
they  stand  in  the  shoes,  so  to  q)eak,  of  the 
deceased.  They  are  not  In  position  to  make 
any  claim  to  the  ^property  that  he  could  not 
make  himself  If 'he  were  living.  They  are 
not  third  persons  in  such  sense  as  to  bring 
them  within  the  purview  of  the  statute.  The 
phrase,  "to  affect  third  persons,"  it  Is  true,  is 
broad  and  was  Intended,  no  doubt,  to  embrace 
other  persona  than  creditors  and  subsequent 
purchasers.  It  would  be  broad  enough  to 
embrace  any  right  affecting  the  property  in 
question  that  antedated  the  death  of  the  tes- 
tator, but  we  think  to  bring  persons  within 
the  purview  of  the  statute  there  must  be 


some  valid  claim  upon  wbldi  to  tovai  a  rii^t 
existing  prior  to  the  death  of  the  testator. 

The  chancellor  held  In  accordance  with 
these  views,  and  the  Judgment  will  be  af- 
firmed. 

Affirmed. 


(US  Ulm.  2U) 

YAZOO  &  M.  V.  R.  CO.  V.  MULLINS. 
(No.  21462.) 

(Supreme  Court  of  IfissUsippL    March  28, 
1821.) 

(ByUabiu  hp  the  Oowrt.) 

1.  Suflflolenoy  of  evidenoe. 

In  a  suit  for  death  by  ne^lgenee  of  rail- 
road, held,  that  evidence  was  sufficient  to  sup- 
port verdict  by  reasonable  inferences  drawn 
from  facts  and  drcnmstancei. 

2.  Negligence  «=9l4l  (12)— Initnictlon   oa  dl- 
mlalshment  of  damages  for  oontributory  aag- 

llgence  held  erroneous. 
An  instruction  on  diminishment  for  oon- 
tributory negligence  which  told  the  juiy  to 
award  such  damages  as  bears  the  same  pro- 
portion to  the  damages  which  would  have  been 
recoverable  had  not  deceased  been  guilty  of 
negligence  that  the  negligence  of  deceased  bears 
to  the  combined  negligence  of  deceased  and  de- 
fendant is  erroneous. 

Smith,  C.  J.,  an<t  Sam  C.  Oook  ana  Sykea, 
JJ.,  dissenting. 

In  Bana 

Appeal  from  ClrcDtt  Onirt,  Adama  Coun- 
ty; R.  L.  Oorban,  Judge. 

Action  by  M^  Clara  3.  MuUlns  against  the 
Tazoo  &  Mississippi  Valley  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Afflmfed  as  to  liability,  and 
reversed  as  to  damages  only. 

Ratcllff  ft  Kennedy,  of  Matdbes,  and  (Tbas. 
N.  Burch  and  H.  D.  Bdnor,  both  of  Memphis, 
Tenn.,  for  appellant. 

M.  W.  Reily,  of  Meridian,  for  app^e& 

HOIiDBN,  J.  This  Is  an  appeal  from  the 
circuit  court  of  Adama  county,  wheredn  the 
plaintiff,  Mrs.  Clara  J.  MuUlns,  administra- 
trix of  the  estate  of  James  Davis  MuUlns,  de- 
ceased, recovered  a  ]ndgm«it  of  $10,000 
against  the  appellant  railroad  company  on 
account. of  fktal  injuries  sustained  by  said 
James  Davis  MuUlns  on  October  14,  1915, 
while  employed  as  a  flagman  by  said  rail- 
road company  and  while  boarding  or  mount- 
ing a  train  at  Harristoo,  Miss. 

This  la  the  second  appeal  In  the  cause. 
The  opinion  ot  this  court  on  the  first  appeal 
la  reported  in  T.  &  M.  V.  R.  R.  (To.  v.  Mol- 
llns,  115  Miss.  343.  76  South.  147.  From  a 
Judgment  of  affijinance  on  the  first  appeal 
the  case  was  taken  to  the  Supreme  Court 
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ot  the  United  States  on  a  writ  of  error,  and 
by  it  reversed  on  the  gronnda  ttavt  oar  prima 
tede  neglUrenoe  statute  (section  1985,  Ck>de 
of  1906;  secttom  1645,  Hemingway^  Code) 
does  not  apply  in  cases  tinder  the  Federal 
BknploywB'  Liability  Act  (U.  B.  Ck>mp.  8t 
U  8657-8065),  and  that  an  instruction  to  the 
jury  on  the  duty  of  the  master  to  fumieh 
a  safe  place  to  wwk  was  erroneously  grant- 
ed. See  T.  &  M.  V.  R.  R.  Ck>.  ▼.  MuIUns,  249 
V.  a  631,  39  Siq>.  Ct  868,  63  L.  Ed.  754. 
U{Hin  the  mandate  of  the  United  States  Su- 
preme Conrt  this  court  set  aside  its  former 
Judgment  and  reversed  and  remanded  the 
case  for  a  new  trial  In  the  lower  conrt  In  ac- 
cordance with  the  opinion  of  the  federal 
Sopreme  Conrt  See  T.  &  M.  V.  R.  R.  Co. 
T.  MuUins,  120  Miss.  662,  83  South.  1. 

When  the  case  was  again  tried  in  the  low- 
er court,  the  plaintiff  introduced  some  new 
proof  with  refermce  to  the  proximate  cause 
of  the  injury,  In  addition  to  the  evidence  in- 
troduced at  the  former  trial.  There  was  a 
verdict  in  favor  of  the  plaintiff  for  $10,000, 
from  which  this  appeal  is  prosecuted. 

[2]  Appellant  assigns  several  grounds  for 
reversal,  but  we  find  no  merit  for  discussion 
in  any  of  them,  except  two,  namely:  It  Is 
contended  that  the  evidence  was  Insufficient 
to  support  the  verdict  of  the  Jury,  in  that  it 
fiilled  to  show  that  the  negligence  of  the 
railroad  company  was  the  proximate  canse 
of  the  injury;  and,  second,  that  the  court 
erred  in  granting  plaintUt  the  following  In- 
stmctlan: 

"The  court  instructs  the  jury  for  tbe  plain- 
tiff that,  even  though  the  jury  may  believe  that 
the  plaintiff  was  guilty  of  negligence  which 
proximately  contributed  to  the  injuries  sus- 
buned  by  him,  this  fact  would  not  prevent  the 
plaintiff  from  recovering  in  tUa  case,  providing 
the  jury  further  believes  from  a  preponderance 
of  the  evidence  in  this  case  that  the  defendant 
was  guilty  of  such  negligence  as  proximately 
contributed  to  and  was  one  of  the  proximate 
causes  of  the  injuries  sustained  by  MuUins, 
but  that,  should  the  jury  believe  that  MuUins 
and  the  defendant  were  both  guilty  of  such  neg- 
I3gence  as  'proximately  Konjtribiited  to  and 
caused  the  injuries  sustained  by  MuUins,  the 
jniy  should,  in  the  event,  not  award  to  the 
plaintiff  the  fuU  amount  of  damages  otherwise 
recoverable  in  this  suit,  but  should  award  her 
an  amount  which  bears  the  same  proportion 
to  the  damages  which  would  have  been  recov- 
erable in  this  suit  bad  not  MuUins  been  guUty 
of  negligence  that  the  negligence  of  MulUns 
bears  to  the  combined  negUgence  of  MuUins  and 
the  defendant." 

[1]  After  an  extaided  and  carefnl  consid- 
eratian  of  the  first  point  presented  by  appe- 
lant, we  have  reached  the  oonduslan,  by  a 
divided  court,  that  the  evidence  in  the  case 
was  sufficient  to  sustain  the  verdict  of  the 
jury.  "Without  discussing  the  testimony  of 
tbe  cajse  in  detail,  we  deem  it  ample  to  say 
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that  from  all  tbe  fkcta  and  drcumstancee  In 
proof,  and  by  reasonable  inferences  drawn 
therefrom,  the  jury  was  justified  In  finding 
that  the  Injury  resulted  proximately  from 
the  negligence  of  the  railroad  company. 
Therefore  the  judgment  as  to  liability  of 
the  appellant  ie  affirmed,  Justices  W.  H. 
COOK,  BJTHRIDGB,  and  HOI/DBN  being  of 
this  opinion,  and  Justices  SMITH,  SAM  a 
COOK,  and  SYK£S  being  of  the  opinion  that 
tbe  appellant  is  not  liable,  as  to  pr(«lniate 
cause,  under  the  evidence  in  the  case.  On 
all  other  questions  presented  by  tbe  appeal 
the  court  is  unanimous. 

The  granting  of  the  instruction  to  the 
plaintiff  on  tbe  question  of  dlminlshment  ot 
damages  on  account  of  contributory  negU- 
gence of  tbe  deceased  was  obvious  error,  for 
which  we  must  reverse  and  remand  the  case 
for  the  assessment  of  damages  only.  This 
procedure  is  permissible  under  the  case  of 
MorfoUi  Southern  R.  R.  Co.  v.  Ferebee,  238 
U.  S.  269,  35  Sup.  Ct  781,  59  Ia  Ed.  1808. 

Affirmed  as  to  liability,  and  reversed  as 
to  damages  only. 

SMITH,  a  J.,  and  SAM  a  COOK  and 
SXKES.  JJ.,  concur. 


(US  Uias.  1») 

RAMSAY  V.  RAMSAY.    (No.  2 1 673.)  • 

(Supreme  Court  of  Mioslssippi,  Division  A. 
Mardi  28,  1921.) 

(Syaahui  hy  th«  Owrt.) 

1.  Appeal  and  error  «=>843( I)— Matters  not 
affeotlng  appellant's  rights  not  considered. 

An  assignment  of  error  wiU  not  be  consid- 
ered, when  the  decision  of  tbe  question  it  pre- 
sents wiU  have  no  effect  upon  the  rights  of 
the  appeUant 

2.  DIvoroe  9=3200— Chancery  court  may  allow 
such  alimony  as  Is  equitable  and  Just  wItK 
regard  to  circumstances. 

Tbe  power  of  a  chancery  court  to  award 
alimony  to  a  wife  in  a  divorce  proceeding  is 
measured  by  section  1678,  Code  of  1906  (sec- 
tion 1415,  Hemingway's  Code),  and  is  to'  make 
such  aUowance  therefor  as  may  seem  equitable 
and  just,  having  regard  to  the  drcumstances 
of  the  parties  and  the  nature  of  the  case. 

3.  Divorce  «=:>238— Allmeny  may  be  awarded 
wife,  although  husband  without  property. 

Alimony  may  be  awarded  the  wife  In  a 
divorce  proceeding,  although  the  husband  Is 
without  property  and  must  support  himself 
and  pay  the  alimony  oat  of  his  future  earnings. 

4.  DIvoroe  9=9240(2)— Financial  sKoation  of 
parties  should  be  oonsldered. 

When  the  h'usband  is  without  property  and 
must  support  himself  out  of  his  own  earnings, 
and  the  wife  is  able  to  and  does  earn  some- 
thing by  her  own  labor,  that  fact  should  be 
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taken  into  consideration  in  determining  wltat 
amount  tlie  hosband  should  contribute  to  her 
support,  unleea  the  prospective  earnings  of  the 
husband  are  sufficient  in  amount  to  make  it 
equitable  and  just  for  him  to  bear  the  whole 
burden  of  the  wife's  support. 

5.  Divorce  «=9269(ll)— Hasband's  failure  to 
pay  alimony  ander  decree  prima  faoie  evi- 
dence of  contempt. 

The  failure  of  the  husband  to  comply  with 
the  decree  proTidln^  for  the  payment  of  ali- 
mony is  prima  facie  evidence  of  contempt,  to 
purge  which  the  burden  is  upon  him  to  prove 
his  inability  to  pay. 

6.  DIvoroe  4=9269(9) — Husband  sliouid  not  be 
committed,  when  he  can  pay  alimony  only 
out  of  future  earnings. 

A  husband  should  not  be  committed  to  pris- 
on until  he  pays  the  arrears  of  alimony  al- 
lowed to  the  wife,  when  he  has  no  property  and 
can  pay  the  alimony  oiily  out  of  Ills  future 
earnings. 

7.  DIvoraa  9=9269(9)— Husband  not  in  eon- 
tempt  for  failure  to  obtain  sureties,  where  he 
Is  unable  to  do  so. 

Under  section  1673,  Code  of  1906  (section 
1416,  Hemingway's  Code),  the  court  may,  "if 
need  be,  require  sureties  for  the  payment  of 
the  sum  so  allowed"  to  the  wife  as  alimony; 
but,  when  the  giving  of  such  sureties  is  order- 
ed, the  hnsband  is  not  in  contempt  until  he  fails 
to  obey  the  order,  and  not  then  if  his  failure 
to  ol>ey  the  order  resulted  solely  from  ius  in- 
ability to  do  so. 

D.  Divorce  4=»269(  13)— Court  awarding  alimo- 
ny may  fine  husband  for  willful  failure  to 
pay. 
The  court  whidi  rendered  a  decree  award- 
ing alimony  to  the  wife  may  enter  a  fine  against 
the  husband  for  failure  to  pay  the   alimony, 
when  the  failure  to  pay  was  willful. 

Appeal  from  CJhancery  Court,  Forrest 
County;    D.  M.  WatUns,  Chancdior. 

Bill  by  Cannle  H.  Ramsay  against  N.  K. 
Ramsay  for  .  divorce.  Decree  for  plaintiff. 
E'rom  an  order  committing  defendant  to  Jail 
for  failure  to  pay  alimony,  he  appeals.  Re- 
versed and  rendered. 

Robt  L.  BuUard,  of  Hattiesburg,  for  ap- 
pellant 

CMrrle  &  (Turrie,  of  Hattiesburg,  for  ap- 
pellee. 

SMITH,  O.  J.  The  appellant  and  the  ap- 
pellee became  husband  and  wife  in  Decem- 
ber, 1918,  and  have  one  child.  In  Septem- 
ber, 1919,  the  court  below  granted  the  ap- 
pellee a  divorce,  awarded  the  custody  of 
their  child  to  her,  and  directed  the  appellant 
to  pay  the  appellee  permanent  alimony  in 
monthly  installments  of  $70  each  for  the 
support  of  herself  and  their  child,  and  re- 
quired the  appellant  to  execute  a  bond  to 
secure  the  payment  thereof  in  the  sum  of 


$1,000.  The  appellant,  In  defatdt  of  the  ex- 
ecution of  this  bond,  was  conunitted  to  pris- 
<m,  and  his  fruitless  effort  to  obtain  a  re- 
lease therefrom  in  a  habeas  corpus  proceed- 
ing will  appear  from  the  case  of  Edmond- 
son  V.  Ramsey,  84  South.  456.  The  bond 
seems  never  to  have  been  given,  but  the  ap- 
pellant was  released  from  prison,  and  paid 
two  and  a  part  of  the  tUrd  of  the  appel- 
lee's monthly  allowances. 

In  May,  1920,  the  appellee  filed  a  petition 
In  the  court  below,  praying  that  the  appel- 
lant be  dted  to  appear  and  show  why  be 
should  not  be  adjudged  in  contempt  for 
failing  to  comity  with  the  decree  directing 
him  to  make  the  monthly  payments  to  her. 
Though  no  order  so  to  do  appears  in  the  rec- 
ord, the  sheriff  who  served  the  citation  on 
the  appellant  seems  to  have  talcen  him  into 
custody,  for  he  required  of  him  a  bond  to 
appear  before  the  court  and  answer  the  ap- 
pellee's complaint  On  the  return  day  of 
the  citation  the  cause  was  continued  at  the 
request  of  the  appellant  to  a  later  day  be- 
fore the  chancellor  In  vacation,  and  the  ap- 
pellant was  admitted  to  bail  upon  the  ex- 
ecution of  a  bond  therefor  In  the  sum  of 
$1,000. 

[1]  Complaint  Is  made  because  of  the  re- 
quirement of  these  ball  bonds,  but  we  are 
not  called  on  to  determine  whether  or  not 
they  should  have  been  required,  for  the 
reason  that  any  question  relative  thereto 
has  become  of  no  value  to  the  appellant  as 
he  compiled  with  the  conditions  thereof  by 
appearing  at  the  court  when  required  there- 
by, and  was  afterwards  taken  into  custody 
by  the  sheriff  in  obedience  to  the  courfa 
final  decree,  as  will  hereinafter  appear. 

When  the  case  came  on  for  trial  the  ap- 
pellant filed  an  answer  to  the  appellee's  pe- 
tition, setting  forth  that  his  failure  to  com- 
ply with  the  decree  of  the  court  was  caused 
by  reason  of  the  fact  that  he  was  wholly 
without  the  means  so  to  do,  and  also  pray- 
ed the  court  to  modify  Its  former  decree  "to 
the  extent  that  he  may  be  relieved  from 
sentence  of  imprisonment  on  account  of  giv- 
ing security  for  the  payment  of  said  alimo- 
ny, and  that  said  decree  may  be  farther 
modified  by  relieving  him  from  the  payment 
of  alimony,  at  least  until  he  is  able  to  sup- 
port himself." 

It  appears  from  the  evidence  that  the  ap- 
pellant has  no  property,  and  must  support 
himself  and  pay  the  appellee's  alimony  fnmi 
his  earnings.  He  is  an  automobile  mechan- 
ic and  salesman,  and  earned  during  a  por- 
tion of  the  time  since  the  rendition  of  the 
decree  In  the  divorce  proceedings  the  sum 
of  $150  a  month,  but  had  earned  nothing 
whatever  for  the  last  three  months  preced- 
ing his  dtatlon  for  contempt.  He  claims 
to  have  spent  the  money  earned  by  him  ii> 
necessary  living  and  running  expenses,  but 
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the  onl7  spedflc  evidence  relatlre  thereto, 
other  than  that  of  the  money  paid  to  the  ap- 
pellee hereinbefore  referred  to.  Is  that  he 
lived  moat  of  the  time  in  espenslTe  hoteU, 
for  the  reason^  according  to  bis  own  testi- 
mony, that  he  conld  not  obtain  more  modest 
quarters.  The  appellant  and  the  appellee 
are  both  able-bodied,  and  the  appellee  not 
only  can  work,  bnt  was  earning  at  the  time 
of  the  trial  $66  a  month  as  a  saleswoman 
in  a  department  store.  The  appellant  has 
made  several  ball  bonds- in  this,  matter  since 
tbe  rendition  of  the  divorce  decree,  one  of 
which  was  made  by  a  former  army  comrade, 
and  another  by  bis  onployer,  and  others  pro- 
cured by  his  attorney. 

On  this  evidence  the  court  below  entered 
a  decree  adjudging  the  appellant  guilty  of 
contempt  for  faiUng  to  comidy  with  the  re- 
quirements of  the  decree  rendered  in  the  di- 
vorce proceeding,  and  entered  a  fine  against 
him  in  the  sum  of  $50,  the  payment  of  which 
was  "suspended  pending  good  behavior  and 
the  faithful  iwrformance  by  the  said  N.  K. 
Bamsay  of  the  terms  and  conditions  of  this 
decree  hereinafter  lmj>48ed  dpon  him."  The 
appellee's  alimony  was  reduced  from  $70 
to  $50  a  month,  the  bond  required  of  the  ap- 
pellant was  reduced. from  $1,000  to  $500, 
and  he  was  directed  to  pay  the  appellee  $250 
of  the  amount  he  was  In  arrears  under  the 
original  decree,  and  was  committed  to  Jail 
Qntll  he  should  pay  the  $250  and  execute 
the  $500  bond.  From  this  decree  he  appeal- 
ed to  this  court 

[I]  The  power  of  the  court  to  award  ali- 
mony to  a  wife  in  a  divorce  proceeding  is 
measured  by  section  1673,  Code  of  1906 
(Hemingway's  Code,  {  1415),  and  Is  to  make 
snch  allowance  therefor  as  may  seem  equi- 
table and  Just,  having  regard  to  the  dr- 
cnmstances  of  the  itarties  and  the  nature 
of  the  case. 

[S]  The  circumstances  snrronnding  tbe 
parties  to  this  proceeding  are  that  neither 
of  them  have  any  property  and  each  is  able 
to  work,  bnt  that  the  appellant  has  no  prop- 
erty and  the  appellee  is  able  to  earn  some- 
thing by  her  own  labor  will  not  release  the 
appellant  from  the  obligation,  assumed  by 
him  when  he  entered  the  marital  relation, 
to  contribute  to  her  support  if  her  necessi- 
ties so  require,  particularly  in  view  of  the 
fact  that  she  Is  caring  for  his  child.  19  O. 
3.  255;  2  Bishop  on  Marriage  and  Divorce 
(5th  Ed.)  i  446. 

[4]  When  the  husband  is  without  property 
and  must  support  himself  out  of  his  own 
earnings,  and  the  wife  Is  able  to  and  does 
earn  something  by  her  own  labor,  that  fact 
shonld  be  taken  into  consideration  in  deter- 
mining what  amount  the  husband  shonld 
contribute  to  her  support,  unless  the  pros- 
pective earnings  of  the  husband  are  suffi- 
cient in  amount  to  make  it  equitable  and 
Just  for  him  to  bear  the  whole  burden  of 


the-  wife's  support.  This,  we  presume,  the 
court  below  did,  and '  we  cannot  say  that 
the  allowance  to  the  appellee  of  $50  a  month 
is  excessive.  The  purpose  sought  to  be  ac- 
complished by  this  proceeding  is  to  coerce 
the  appellant  Into  complying  with  the  de- 
cree awarding  alimony  to  the  appellee;  the 
power  so  to  do,  if  statutory  authority  there- 
for is  necessary,  being  probably  conferred 
npon  the  court  below  by  section  660,  (X>de 
of  1906  (Hemingway's  CJode,  I  320),  and  cer- 
tainly by  section  999,  Code  of  1006  (Hem- 
ingway's (3ode,  {  719). 

[6,6]  The  appellant's  failure  to  comply 
with  the  decree  directing  him  to  pay  alimo- 
ny to  the  appellee  placed  him  prima  fade 
in  contempt  of  conrt,  and  devolved  on  him 
the  burden  of  proving  his  inability  to  make 
the  payments  directed,  and  had  he  failed  to 
meet  that  burden  the  court  below  would 
have  conunitted  no  error  in  committing  him 
to  Jail  until  he  compiles  with  Its  decree. 
Bnt  that  burden  was  fully  met  by  him,  tat 
it  api>ears  from  the  evidence,  without  con- 
fllct,  that  he  has  no  money  at  all  and  no 
means  of  Obtaining'  any  except  by  his  own 
labor.  ThUi  being  tme,  he  cannot  pay  the 
alimony  or  any  part  thereof  until  he  earns 
the  money  necessary  for  that  purpose,  and, 
if  be  should  be  confined  In  prison,  he  Will 
not  while  there  be  able,  of  course,  to  earn 
any  money  at  all,  so  that  to  commit  him  to 
prison  would  defeat  the  purpose  sought  to 
be  accomplished. 

[7]  Under  section  1673,  Code  of  1906 
(Hemingway's  Code,  i  1415),  the  court  may, 
•^f  need  be,  require  sureties  for  the  pay- 
ment of  the  sum  so  allowed"  to  the  wife  as 
alimony,  but  when  the  giving  of  such  sure- 
ties Is  ordered  the  husband  is  not  In  con- 
tonpt  nntU  he  falls  to  obey  the  order,  and 
not  then  If  his  failure  to  obey  the  order  re- 
sulted solely  from  his  Inability  to  do  so. 
It  Is  dear  from  the  evidence  that  the  appel- 
lant has  been  unable  to  give  the  bond  re- 
quired of  him  in  the  original  decree  and 
will  be  unable  to  give  that  required  in  the 
decree  appealed  from  unless  some  friend 
shonld  come  to  his  relief  and  assume  the 
obligation  for  him  without  security  therefor, 
and  such  a  friend  he  does  not  seem  to  pos- 
sess. He  should  not  have  been  committed 
to  prison,  either  until  he  shall  pay  the  ar- 
rears of  alimony  or  give  the  bond  required. 

[8]  The  appellant  has  a  tight  to  pay  bis 
necessary  living  expenses  out  of  his  earn- 
ings before  paying  anything,  on  the  decree 
awarding  alimony  to  the  appellee;  bnt  he 
must  live  economically,  and  whenever  he  has 
any  money  not  then  required  for  his  living 
expenses,  it  Is  his  duty  to  itay  ft  on  the 
decree,  and  any  failure  so  to  do  will  be  a 
contempt  of  court,  punishable  as  such.  In 
order  to  purge  himself  of  contempt  in  not 
complying  with  the  decree  of  tbe  conrt,  the 
appellant  should  not  only  have  dlsdosedthe 
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full  amoont  of  money  earned  by  him,  .bat 
also  have  shown  that  It  was  consumed  In 
paying  his  bare  livlns  expenses.  In  order 
to  do  this  he  must  fully  disclose  for  what 
the  money  earned  by  him  was  spent,  and 
not  only  did  he  fail  to  do  this,  bat  it  is  ap- 
parent from  the  evidence  that  he  made  lit- 
tle, if  any.  attempt  to  save  anything  from 
his  earnings,  bat,  on  the  contrary,  he  seems 
to  have  lived  in  a  style  wholly  unwarranted 
by  his  financial  condition.  Unless  he  has 
made  an  honest  effort  to  pay  the  alimony 
awarded  to  the  apitellee  he  is  in  cimtempt, 
and,  since  it  does  not  appear  from  the  evi- 
dence that  he  made  any  such  effort,  the 
court  below  committed  no  error  in  imposing 
qn  him  a  fine  of  $50,  for  the  court  Is  not 
limited  to  imioisonlng  a  person  who  disobeys 
its  decree  nntU  be  complies  therewith,  but 
may  also  fine  blm  for  having  disobeyed  the 
decree. 

Since  the  appdlant's  financial  condition  is 
such  that  he  cannot  be  imprisoned  until  he 
pays  the  arrears  of  the  installments  of  ali- 
mony, or  until  he  executes  a  bond  so  to  do, 
the  only  way  in  which  he  can  be  coerced  in- 
to paying  the  aUmony  is  to  hold  over  him 
the  power  to  punish  him  for  contempt  when 
it  shall  be  made  to  appear  that  he  has  not 
paid  any  of  an  installment  of  the  alimony, 
but  could  have  done  so,  had  he  so  desired. 
Whether  the  court  below  was  authorized  to 
8usi>end  the  collection  of  the  fine  seems  not 
to  be  objected  to,  and  will  not  be  deter- 
mined. 

For  the  error  in  committing  the  appellant 
to  prison  until  he  shall  have  paid  the  ar- 
rears of  alimony  and  executed  the  bond  re- 
quired of  him,  the  decree  of  the  court  below 
will  be  set  aside,  and  a  decree  entered  here 
in  accordance  with  that  rendered  below, 
with  the  omission  of  the  clause  referred  ta 


PAYNE,    Director   General   of    Railroads,   v. 
YEAQER  et  al.     (No.  21778.) 

(Supreme  Court  of  MissiBsippi,  Division  B. 
April  6,  1921.) 

Appeal  from  Circuit  Court,  Jasper  Conn^; 
W.  H.  Hughes,  Judge. 

Action  by  W.  D.  Yeager  and  others  against 
John  Bart<m  Fayne,  Director  General  of  BaH- 
roads.  Judgment  for  the  plaintiffs,  and  defend- 
ant appeals.    Agreed  judgment. 

PfiR  CUBIAM.    Agreed  judgment  I 


BRI8TER  V.  COHN.  (No.  21817.) 

(Supreme  Court  of  Mississippi,  Divisinn  B. 
April  4,  1921.) 

Appeal  from  Chancery  Court,  Lincola  Coun- 
ty;  L.  F.  Easterling,  Chancellor. 

Proceeding  between  B.  B.  Brlster  and  XjOuIb 
Cohn,  assignee  of  the  Commercial  Bank  & 
Trust  Company.  Judgment  for  the  latter,  and 
the  former  appeals.  Flea  In  bar  of  appeal  sna- 
tained. 

Ii.  L.  Tyler,  of  Picayune,  for  iQpdlant. 

Folton  Thompson  and  B.  H.  ft  J.  H.  Thomp- 
son, all  of  Jackson,  and  Hiram  Caasedy,  of 
Brookhaven,  for  appellee. 

PES  CUBIAM.  Plea  in  bar  of  appeal  sus- 
tained. 


INTERNATIONAL  SHIPBUILDING   CO.  v. 
SHIPP.    (No.  21684.) 

(Supreme  Court  of  Mississippi,  Division  B. 
April  4,  1921.) 

Appeal  from  Circuit  Court,  Jac&son  Oouaty; 
D.  M.  Graham,  Judge. 

Proceeding  between  tSie  International  Ship- 
building (^mpany  and  Wm.  H.  Sbipp.  Judg- 
ment for  the  latter,  and  the  former  appeals. 
Affirmed. 

Marshall  &  Wallace,  of  Oulfpor^  for  appei 
lent. 

Mize  &  Mize,  of  Golfport  (White  &  Ford,  of 
Gulf  port,  of  counsel),  for  appellee. 

PEB  CUBIAM.    AiDrmed. 


ADAMS  et  al.  V.  BUFORD  et  al.    (No.  21641.) 

(Supreme  Court  of  Mississippi,  Divisum  B. 
ApRl  S,  1921.) 

Appeal  from  Chancery  Court,  Bolivar  (^unt> . 
G.  E.  Williams,  Chancellor. 

Suit  between  John  J.  Adams.  Sr.,  and  anoth- 
er and  George  Buford  and  others.  Decree  for 
the  latter,  and  the  former  appeaL  Agreed 
judgment. 

J.  W.  <3ntrer,  Sam  C.  Cook,  Jr.,  J.  O.  Gatrer. 
and  Jno.  J.  Adams,  all  of  Clarksdale,  for  ap- 
pellant 

Clayton  D.  Potter,  of  Jadcson,  for  appeQee. 

PER  CURIAM.    Agreed  judgment 
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HALEY  at  at.  v.  MoCAULEY  et  ■!.* 
(No.  21678.) 

(Supreme  Gvnrt  of  HiBsUsippi,   DtrWon   A. 
Mudi  28, 1921.) 

Appeal  from  Chancery  Gonrt,  Iieflore  County; 
O.  B.  Wmiama,  Chancellor. 

Suit  between  3.  L.  Haley  and  others  and 
J.  L.  McCauley  and  others.  Judgment  for 
the  latter,  and  the  former  appeal.    Affirmed. 

Gardner,  McBee  ft  Gardner,  of  Greenwood, 
for  appellants. 
F.  M.  Witty,  of  Greenwood,  for  appelleea. 

PUB  CDBIAM.    Affirmed. 


HECKER  V.  STATE.    (No.  21632.) 

(Supreme   Court   of  Ifisaisslppi,  DiTisIoii  A. 
Mardi  28,  1921.) 

Appeal  from  Circuit  C!onrt,  Washington  (boun- 
ty:   8.  F.  Davis,  Judge. 

Gua  Hecker  was  convicted  of  assanlt  and  bat- 
tery, with  sentence  of  (250  fine  and  90  days' 
imprisonment,  and  he  appeals.  Appeal  dismiss- 
ed for  want  of  proseention. 

PE!R  CUBIAM.  Conviction  in  lower  court  of 
assault  and  battery  and  sentence  of  $260  fine 
and  90  days'  imprisonment.    Appeal  dismissed. 


NATIONAL  REFINING  CO.  V.  CLARK. 
(No.  21591.) 

(Supreme  Court   of  Mississippi,   Division   A. 
March  28,  1921.) 

Appeal  from  Circuit  Court,  Adam*  Gonnty; 
B.  h.  C!orban,  Judge. 

Action  between  the  National  Kefinlng  0>m- 
pany  and  B.  T.  Cltak.  Judgment  for  the  lat- 
ter, and  the  former  an>eala.    Affirmed. 

Beed,  Brandos  &  Bowman,  of  Natdies,  for 
appelluit. 

BatdiS  &  Kennedy,  «f  Natdiea,  for  ivpel- 
lee. 

FEB  C!UBIA3L    Affirmed. 

*SacgnUon  of  ami  oTsrrulad  Ifay  t,  U2L 


BOLTON  V.  STATE.     (No.  21693.) 

(iSupreme  Court   of  Mississippi,  Division  A. 
March  28,  1921.) 

Appeal  from  (Mrcnit  Court,  Panola  County. 

Boy  Bolton  was  convicted  of  bribery,  and  sen- 
tenced to  pay  fine  of  $50  and  80  day^  imprls-' 
onment,  and  he  appeals.  Appeal  diamiaoed  for 
want  of  prosecution. 

FEB  CURIAM.  (Conviction  in  lower  court  of 
bribery,  and  sentenced  to  pay  fine  of  $50  and 
80  days'  imprisonment.    Appeal  dismissed. 


DUNN  V.  GREEN.     (No.  21685.) 

(Supreme   Court   of   Mississippi,   Division  A. 
Mardi  28.  1921.) 

Appeal  from  Circuit  Court,  ffinds  County; 
W.  H.  Potter,  Judge. 

Action  between  C.  K.  Dunn  and  T.  K.  OreoL 
Judgment  for  the  latter,  and  the  former  ap- 
peals.   Affirmed. 

See.  also,  86  South.  862. 

Crisler  &  Crisler,  of  Jackson,  for  appellant 
Bobt  B.  Mayes  and  Clayton  D.  Fotter,  both 
of  Jackaon,  for  appellee. 

FEB  (JUBIAM.    Affirmed. 


CARR  V.  FIDELITY  A  DEPOSIT  CO.  OF 
MARYLAND.     (No.    2l679.)t 

(Supreme   Court  of  Mississippi,   Diviaion   A. 
March  28,  1921.) 

Appeal  from  CSreult  Court,  Coahoma  (3«an- 
ty;  W.  A.  Alcorn,  Jr.,  Judge. 

Action  between  Oscar  Oarr  and  the  Fidelity 
&  Deposit  Company  of  Maryland.  Judgment 
for  the  latter,  and  the  former  appeals.  Af- 
firmed. 

J.  W.  Cntrer,  &  C.  Cook,  Jr.,  and  3.  O.  Out- 
rer,  all  of  C^arksdale,  for  appellant. 

Maynard  te  Fitsgerald,  of  Glarksdale,  for  ap- 
pellee. 

FEB  OUBIAM.    Affirmed. 

1 0na«sttoB  of  emr  ovssruled  May  t^  ML 
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MOORE   V.   STATE.    (No.   21666.) 

(Siqwune   Court  of   Mississippi,   Division   A. 
Maicli  28,  1921.) 


Appeal    from 
County. 


Circuit    Court,    Washington 


'  Charlie  Moore,  alias  James  Clay,  was  con. 
▼icted  of  false  pretenses  and  sentenced  to  two 
rears  in  the  penitentiary,  and  he  appeals.  Ap- 
peal dismissed  for  want  of  prosecption. 

PBR  CDBIAM.  Conviction  in  lower  court 
of  false  pretense  and  sentenced  to  two  years 
in  penitentiary.    Appeal  dismissed. 


TURNER  V.  STATE.    (No.  21627.) 

(Supreme  Court  of  Mississippi,  Division  A. 
March  28,  1921.) 

Appeal  from  Ciircuit  Court,  Humphreys 
County. 

Anthony  Turner  was  convicted  of  murder 
and  sentenced  to  the  penitentiary  for  life,  and 
he  appeals.    Appeal  dismissed  on  call  of  docket. 

PER  CURIAM.  Conviction  in  lower  court 
of  murder,  and  life  sentence  in  penitentiary. 
Appeal  dismissed. 


BROWN  V.  STATE.    (No.  21522.) 

(Sdpreme   Court   of  Mississippi,   Division  A. 
March  28,  1921.) 

Appeal  from  Ciircuit  Court,  Jackson  (Tounty. 

Rosa  Brown  was  convicted  of  murder,  and  she 
appeals.    Appeal  dismissed  on  call  of  docket. 

PBIR  CURIAM.  This  was  a  conviction  at 
August  term,  1920,  of  murder  and  life  sen- 
tence in  penitentiary.    Appeal  dismissed. 


JONES  V.  STATE.    (No.  21657.) 

(Supreme  Court  of  Mississippi,  Division  A. 
March  28,  1921.) 

Appeal  from  Circuit  Court,  Jasper  (bounty. 

Talmage  Jones  was  convicted  of  assault  with 

intent  to  kill  and  sentenced  to  10  years  in  the 


penitentiary,  and  he  appeals.    Appeal  dismissed 
on  call  of  docket 

PER  CURIAM.  Conviction  in  lower  eontt 
of  assault  with  intent  to  kill  and  sentence  of 
10  years  in  penitentiary.    Appeal  dismissed. 


WILSON  V.  STATE.    (No.  21664.) 

(Supreme   Court   of  Mississippi,   Division  A 
March  28,  1921.) 

Appeal  from  Circuit  Court,  Simpson  (Joonty. 

Emma  Wilson  was  convicted  of  having  liquor 
in  possession  and  sentenced  to  pay  fine  of  ^00, 
and  she  appeals.  Appeal  dismissed  for  want 
of  pros.ecution. 

PER  CURIAM.  Conviction  in  lower  eonrt 
of  having  liquor  in  possession  and  sentenced 
to  pay  fine  of  $100.    Appeal  dismiasod. 


JOHN    LINDSAY    LUMBER    CO.    V.    BAR- 
NETT.     (No.  21680.) 

(Supreme    C!onrt   of   Mississippi,    Division   A 
Mardi  28,  1021.) 

Appeal  from  Circuit  Court,  Jones  County; 
R.  S.  Hall,  Judge. 

Proceeding  between  the  John  lindsay  Lum- 
ber (Company  and  Joe  Barnett.  Judgment  for 
the  latter,  and  the  former  appeals.    Affirmed. 

Shannon  &  Schauber,  of  Laurel,  for  appel- 
lant 
J.  C.  Smith,  of  Laurd,  for  appellee. 

PER  CURIAM.    Affirmed. 


MONTGOMERY  v.  BARKER.     (No.  21543.)* 

(Supreme    (3ourt   of   Mississippi,   IMvision    A. 
March  28,  1921.) 

Appeal  from  Chancery  Court,  Humphreys 
County;  B.  N.  Thomas,  (Jhancellor. 

Suit  between  Alex  Montgomery  and  Virginia 
Barker.  Judgment  for  the  latter,  and  the  for- 
mer appeals.    Affirmed. 

J.  M.   Cashin,  of  Belzoni,  for  appellant. 

Robt.  B.  Mayes  and  CHayton  D.  Potter,  both 
of  Jackson,  and  Jesse  D.  Jones,  of  Bel«»ii« 
for  appellee. 


PER  CURIAM.    Affirmed. 
•Sukgestioo  of  error  overruled  Hay  2,  182L 
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BROWN  V.  STATE.    (No.  21670.) 

(Sapreme   Coart   of  B{iasi88ippi,   DivlBion   A. 
March  28,  1921.) 

Appeal  from  Circnit  Oonrt,  Adams  Oonn^; 
B.  L.  Corban,  Judge. 

William  Brown  was  convicted  of  attempted 
assanlt  and  sentenced  to  eight  years  in  tlie 
penitentiary,  and  he  appeals.  Appeal  dismiss- 
ed for  want  of  prosecution. 

PER  CURIAM.  Conviction  in  court  below  of 
attempted  assault  and  sentenced  to  eight  yeara 
in  penitentiary.    Appeal  dismisaed. 
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J.  N.  J.  Smith,  Sr.,  deceased.     Judgment  for 
the  latter,  and  the  former  appeaL    Affirmed. 

A.  S.  Bozeman  and  B.  F.  Cameron,  both  of 
Meridian,  for  appellants. 
C.  B.  Cameron,  of  Meridian,  for  appelloo. 

FEB  CURIAM.    Affirmed. 


FARRISH  V.  DAVIS.    (No.  21665.) 

(Sopreme  Court  of  MIssisaippi,  Dirialoii  A. 

March  28,  1921.) 

Appeal  from  Circuit  0>art,  Pan<da  County; 
B.  D.  Dinkins,  Judge. 

Proceeding  between  Ohailie  Tarriah  and  J. 
B.  Davis,  guardian  of  Alvy  Davis.  Judgment 
for  the  latter,  and  the  former  aippeala.  Af- 
firmed. 

See,  also,  86  South.  718. 

Bainwater  &  Stovall,  of  Sardis,  for  appellant. 
F.  H.  Montgomery  and  John  W.  (Maler,  both 
of  Cnarkadale,  for  appellee. 

PBB  CUBIAM.    Affirmed. 


PAYNE,  Olreetor  General  of  Railroads,  ot  al. 
V.  SMITH.     (No.  21538.)* 

(Sapreme  Court  of  lilisaissippi.  Division  A. 
March  28,  1921.) 

Appeal  ftom  CHrcuit  Court,  Lauderdale  Coun- 
ty;   B.  W.  Heidelberg,  Judge. 

Action  between  John  Barton  Payne,  Direc- 
tor General  of  Railroads,  and  others,  and  J. 
J.  Smith,  Jr.,  administrator  of  the  estate  of 

87SO.-82 

*8usga(Uon  of  error  OTerruled  May  9,  1921. 


TULLOS  et  al.  v.  BOARD  OF  SUP'RS  OF 
SIMPSON  COUNTY.    (No.  21517.) 

(Supreme  Court  of  Mississippi,  Division  A. 
March  28,  192L) 

Appeal  from  Chancery  Ck>art,  Simpson  C)oan- 
ty;   D.  M.  Russell,  Chancellor. 

Suit  between  G.  W.  Tnllos  and  others  and 
the  Board  of  Supervisors  of  Simpson  CJounty. 
Judgment  for  the  latter  and  the  former  api>eaL 
Affirmed. 

See,  also,  86  South.  868. 

Wells,  May  &  Sanders,  of  Jackson,  and  J.  P. 
Bdwards  and  Hilton  &  HUton,  aU  of  Menden- 
hall,  for  appellants. 

Amis  &  Dunn,  of  Meridian,  and  A.  M.  Bd- 
wards, of  Meodenhall,  for  appellee. 

PER  CURIAM.    Affirmed. 


GIBSON  V.  TAYLOR  et  al.    (No.  21681.) 

(Supreme  Court  of  Mississippi,  Division  A. 
March  28,  1921.) 

Appeal  from  Chancery  Court,  Hinds  County; 
V.  J.  Strieker,  Chancellor. 

Suit  between  J.  D.  Gibson  and  O.  B.  Taylor 
and  others.  Judgment  for  the  latter,  and  the 
former  appeals.    Affirmed. 

Howie  ft  Howie,  of  Jackson,  for  appellant. 
Watkina,  Watkins  &  Bager,  of  Jackson,  for 
appellees. 


PBB  CiUBIAM.    Affirmed. 


Digitized  by 


Google 


498 


87  SOUTHXBN  BEPOBTEB 


(La. 


048  Ljl.  636) 


No.   24241. 


WRIGHT  V.  WHATLEY. 

(Snpreme  Conrt  of  LonMana.    Feb.  28,  1021.) 

(Byllalma  hy  Bditorial  Btalf.) 

1.  Appeal  and  error  «=9lOII(l)— FIndlag  oa 
oonflieting  evidence  not  distoriied. 

In  an  action  to  recover  a  share  in  a  oom- 
miaslon  on  a  aale  of  land,  where  there  was  no 
evidence  as  to  the  terms  of  the  axreement  ex- 
cept that  of  the  parties,  who  disagreed,  and 
that  of  a  witness  who  testifled  that  defendant 
said  the  commission  was  to  be  divided,  the  trial 
judge's  finding  in  accordance  with  defendant's 
theory  that  plaintiff  was  to  have  only  one-third 
of  the  commission  will  not  be  diatart>ed. 

2.  Attachment    «s>47(4)— EvMeoee    held    to 
show  latMt  to  defraud  credHort. 

In  an  action  for  a  share  in  a  commiasioD 
oa  a  sale  of  land,  evidence  that  defendant  had 
transferred  his  home  to  his  wife,  that  he  had 
no  real  estate  in  his  name,  though  he  owned 
cottsideral>le  Interests  in  the  name  of  a  third 
person,  that  his  assets  were  notes,  etc.,  trans- 
ferable by  delivery,  that  he  told  plaintiff  he 
would  not  give  him  any  part  of  the  check  re- 
ceived for  the  commission,  and  that  he  subse- 
quently pledged  the  check  to  a  third  person, 
aaffidenuy  showed  an  intention  to  defraud  cred- 
itors to  support  an  attachment 

Appeal  from  Seventh  Judicial  District 
Court,  Pariali  of  Richland;  Jdbn  R.  Mcin- 
tosh, Judge. 

Action  by  3.  William  Wright  against  Hugh 
W.  Whatley.  From  a  Judgment  for  {daiii- 
tifl,  defendant  appeals.    Affirmed. 

Oeorge  Wealey  Smithi  and  Zacb  Iteylor 
Heard,  botb  of  RayviUe,  for  appellant 

EUia  &  EHUs  and  John  St  Paul,  Jr.,  all 
of  RayvUle,  for  appellee. 

SOMUBRyililiB,  J.  This  suit  la  by 
plaintltr  for  one-half  of  a  commission  earn- 
ed on  a  sale  of  land  in  the  northern  part 
of  the  state.  The  contract  was  alleged  to 
have  l>een  an  onl  one,  and  for  one-half  of 
the  commission  earned. 

Defendant,  answering,  said  that  there  was 
no  contract  between  him  and  the  plalntUt; 
but,  oa  the  trial,  he  admitted  an  oral  con- 
tract, but  claimed  that  it  was  only  for  one- 
third  to  plaintiff,  and  not  one-half  of  the 
commission,  and,  further,  that  the  contract 
had  been  breached. 

[1]  Tben  was  no  evidence  whatever  going 


to  show  a  breach  of  the  contract;  and  the 
only'  evidence  as  to  the  terms  was  the  testi- 
mony of  plaintiff,  who  testified  that  It  was 
for  one-half  of  the  commissions,  and  that 
of  defendant,  who  testifled  that  it  was  for 
(me-third.  niere  was  a  witness  who  testi- 
fled that  the  defendant  luid  told  him  that 
the  commission  was  to  be  divided  between 
the  plaintiff  and  defendant ;  but  he  did  not 
testify  as  to  the  portions;  and  defendant 
may  well  have  meant  one-half  of  two-thirds 
of  the  commissions,  as  defendant  was  ob- 
ligated to  give  one-third  to  another  i)arty. 

This  was  doubtless  the  appreciation  of 
the  evidence  by  the  district  Judge,  who  «aw 
and  heard  the  witnesses ;  and  bis  finding 
will  not  be  disturbed. 

Defendant  lias  appealed,  and  ^intlff  lias 
answered  the  appeal,  asking  that  the  Judg- 
ment be  Increased  to  one-half  of  the  com- 
mission. 

Plaintiff  sought  and  obtained  a  writ  of 
attachment  under  artide  240,  paragraph  4, 
of  the  Code  of  Practice,  wlildi  provides 
that— 

"When  he  has  mortgaged,  assigned  or  dis- 
posed of,  or  is  about  to  mortgage,  assign  or 
dispose  of  his  property,  rights  or  credits,  or 
some  part  thereof,  with  intent  to  defraud  his 
creditors  or  give  an  unfair  preference  to  some 
of  them,"  the  creditor  may  obtain  an  attach- 
ment 

[2]  Defendant  argues  that  no  intent  to  de- 
fraud his  creditors  was  proved  on  the  trial 
of  the  case,  and  that  the  attadiment  should 
be  dl88(rfved. 

We  thinlc  that  the  evidence  is  sufficient  to 
show  the  intentlMi  on  defendant's  part  to 
defraud  his  credittHn,  and  that  the  Judge  of 
the  district  court  decided  correctly  in  so 
h<ddlng.  Defendant  had  transfenred  his 
home  to  liis  wife ;  lie  Iiad  no  real  estate  in 
his  name,  altbou^  he  owned  considerable 
interests  in  certain  real  estate  standing  al- 
together In  the  name  of  a  third  penoa ;  his 
assets  were  in  notes^  etc.,  wliich  w»e  trans- 
ferable by  delivery;  he  told  idaintiff  tliat 
he  would  not  give  him  any  portion  of  the 
<^eck  which  he  was  about  to  receive  for 
his  conunission;  and  he  subsequently  placed 
this  chedc  in  the  hands  of  a  third  person 
as  a  pledge  to  secure  $150.  It  is  this  check 
which  is  under  seizure  in  this  case.  The 
intent  to  defraud  hl0  credit<»rs,  and  particu- 
larly the  plaintiff,  is  sufficiently  proved,  if 
it  wtu>  not  fully  admitted  by  him. 

Tlie  Judgment  annealed  from  is  affirmed. 


^9Fer  other  euM  see  wme  topto  and  KSY-NUUBER  In  all  Kejr-Numberad  Olsasts  asd  Indaxss 
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No.  23237. 

MORGAN'S   LOUISIANA 
R.  «.  S.  8.  CO. 


(Saprene  Court  of  Lonidana.    Feb.  12, 1921.) 
(Bvttdbut  (y  tAa  Oourt.) 

RaUread*  «s>394(S)— Pa4Mtrha'«  fHOUon  heU 
la«afflel«ai 
A  petition  which  alleges  that  plaistltF  waa 
making  pedeatrian  use  «t  a  railroad  track  in 
the  eoimtnr,  and,  while  ao  doing,  waa  Injured 
hf  a  train,  approaching  from  the  rear;  that 
the  InJntT  va«  attribntaUe  aolely  to  the  neg- 
ligence of  the  employeea  of  the  defendant  rail- 
road company  In  failing  to  see  him,  and  check- 
ing, or  stopping  the  train,  failing  to  maintain 
a  light  on  the  locomotive,  though  it  waa  about 
dusk,  and  failing  to  give  a  warning  aignal,  and 
that  plaintiif  in  no  way  contributed  to  the  ac- 
cident, diadoses  no  cause  of  action  for  the 
recovery  of  damages;  for,  in  the  absence  of 
any  allegation  to  the  contrary,  the  petition 
may  fairly  be  taken  to  mean  that  plaintifF, 
having  chosen  the  railroad  track  as  a  place  on 
which  to  walk,  with  full  knowledge  that  a 
train  might,  at  any  moment,  approach  him 
frcHn  front  or  rear,  gave  himself  no  further 
concern  about  the  danger  to  which  he  thua  be- 
came subjected,  but  relied  for  hia  protection 
therefrom  entirely  upon  the  vigilance  of  de- 
fendant's employees,  up  to  the  very  moment 
when  he  waa  struck  by  a  train  which  approach- 
ed from  the  rear. 

Appeal  tram  dgbteenth  Judicial  District 
Court,  Parish  of  Lafayette;  William  Camp- 
bell, Judge. 

Action  by  Isaac  Cbargols  against  Mor- 
gan's Louisiana  ft  Texas  Railroad  &  Steam- 
sblp  Company.  Judgmoit  for  defendant, 
and  pininHfp  appeals.   AfBrmed. 

George  P.  Lessley,  of  Lafayette,  for  appel- 
lant 

Moaton  ft  Oe  BalUon,  of  Lafayette,  for  ap- 
pellee. 

MONROB,  C.  J.  Plaintiff  appears  here  as 
appellant  from  a  judgment  maintaining  an 
exception  Oif  no  right  or  canse  of  action,  ad- 
dressed to  a  petition  in  which  he  claims 
damages  for  personal  injories  alleged  to  have 
been  aostalned  by  reason  of  defmdant's  neg- 
ligence in  the  operation  of  a  train  of  cars 
on  its  railroad,  some  miles  oat  of  the  town 
of  Lafayette.  The  circumstances  of  the  ac- 
cident and  of  the  negligence  attributed  to 
defendant  are  alleged  in  paragraphs  "Third" 
and  "Sixth''  of  the  petition  as  follows: 

"Third.  That  on  the  25th  day  of  December, 
1917,  petitioner  set  out  on  foot  to  walk  from 
the  town  of  Lafayette  to  his  home  in  the 
country  near  said  Mouton's  switch;  that,  at 
a  point  about  1%  mUes  from  the  said  town 
of  Lafayette  and  within  Lafayette  parish,  and 
while  walking  is   the   direction    of   Mouton's 


switch,  petitioner  was  struck  by  a  locomotive 
drawing  a  line  of  freight  cars,  which  approach- 
ed him  from  the  rear  and  in  the  direction  of 
the  town  of  Lafayette,  and  thrown  violently 
to  the  ground  at  the  aide  of  the  railroad  tra<A; 
that  prior  to  and  at  the  time  petitioner  was 
struck  br  the  said  locomotive  he  was  walking 
in  the  middle  of  the  track,  between  the  rails, 
and  in  plain  view  of  the  operatives  of  the  said 
locomotive  and  train  for  several  minutes,  had 
any  of  the  said  train  operatives  been  on  the 
lookout,  but  that  no  attempt  to  stop  the  train 
was  made  by  the  said  operatives  in  order  to 
avoid  atriUng  the  petitioner,  which  petitioner 
believes  might  easily  have  been  done;  that 
no  warning  signal  was  given  by  the  said  train 
to  apprise  petitioner  of  his  danger  and  thus 
give  him  an  opportunity  to  save  himself;  that, 
although  it  was  about  dusk  at  the  time  peti- 
tioner waa  struck  by  the  said  locomotive,  no 
headlight  was  maintained  to  flluminate  tiie 
track  ahead,  and  that,  had  such  headlight  been 
maintained,  petitioner  would  undoubtedly  have 
been  warned  of  the  said  train  approaching  him 
from  the  rear  by  the  iUnminationof  the  track 
ahead  of  him;  that  petitioner  did  not  hear 
the  approaching  train  nor  become  aware  of  its 
approach  in  time  to  save  himself  by  leaping 
from  the  track." 

"Sixth.  Petitioner  avers  that  Us  said  in- 
juries and  the  damages  hereinafter  set  forth 
and  itemized  were  caused  solely  and  entirely 
by  the  gross  negligence  and  carelessness  and 
want  of  skill,  as  well  as  the  reckless  disre- 
gard of  petitioner's  rights,  on  the  part  of 
said  defendant  company,  Its  agents  and  em- 
ployees, acting  in  the  scope  of  their  employ- 
ment, in  the  operation  of  the  said  freight  train, 
owned  and  operated  by  the  said  defendant  com- 
pany, and  that  defendant  hi  no  way  contributed 
to  aaid  occurrence." 

According,  therefore,  to  his  own  unquali- 
fied allegation,  plaintiff,  when  Injured,  had 
deliberately  chosen,  fbr  pedestrian  use,  a 
road  e^>eclally  constructed  for  the  use  of 
vehicles  propelled  by  steam  over  iron  rails, 
and  which  were  to  be  expected  at  any  mo- 
ment to  approach  him  from  either  front  or 
rear,  which  cannot  be  operated  over  any 
other  kind  of  road,  are  not  so  readily  con- 
trolled, and  hence  are  more  dangerous  to 
those  who  place  themselves  In  their  way  than 
other  vehidea,  operated  on  other  roads,  al- 
though It  Is  to  be  presimied  that  other  roads. 
Intended  for  other  vehicles  and  for  pedes- 
trian use,  were  open  to  him;  and,  having 
d(me  BO,  it  is  Inferred,  In  the  absence  of  any 
allegation  to  the  contrary,  that  he  exercised 
no  precaution  whatever,  either  In  the  way 
of  looking  or  listening  for  the  approach  of  a 
train,  but  left  the  matter  of  his  protection 
from  the  danger  to  which  he  had  thus  sub- 
jected himself  entirely  to  the  vigilance  of 
defendant's  employees,  up  to  the  very  mo- 
ment of  the  accident  The  allegaticm  thus 
made  is  therefore  Irreconcilable  with  the  al- 
legation that  the  accident  was  attributable 
solely  to  the  negligence  of  defendant  and  Its 
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agents,  and  that  defendant  in  no  way  con- 
trlbnted  thereto;  for,  if  it  be  negligence  for 
one  not  to  look  and  listen  before  going  up- 
on a  railroad  track  (as  la  well  settled),  it  is 
equally,  if  not  more,  negligent  for  one  to 
make  pedestrian  use  of  such  track,  continu- 
onaly,  without  looking  and  listening.  Harri- 
son T.  BaUway  Co.,  132  lia.  761,  61  South. 
782;  Castile  t.  O'Keefe,  138  La.  479,  70 
South,-  481 ;  Nelson  v.  Railway  Co.,  140  La. 
676,  78  South.  769;  Tucker  ▼.  Hallway  Co., 
141  La.  1096,  76  South.  212 ;  Leopold  r.  BaU- 
way Co..  144  La.  1000,  81  South.  602;  Nolan 
▼.  RaUway  Co.,  145  La.  48?,  82  South.  S90; 
Wells  V.  Railway  Co.,  147  La.  58,  84  South. 
493. 

The  Judgment  appealed  from  is  tbarefore 
affirmed. 


(14g  La.  640) 


No.  24283. 


STATE  V.  SHANNON. 
(Supreme  Court  of  Louisiana.    Feb.  12,  1921.) 

(BylMut  Iv  the  Court.) 

Criminal   law  €=»923 (2)— Statements  of  Juror 
Indloatlng  bias  held  not  ground  for  new  trial. 

This  caae  presents  a  question  of  fact,  de- 
termiDable  upon  conflicting  testimony,  adduced 
in  support  of  a  motion  for  new  trial,  and  this 
conrt  finds  no  sufficient  reason  for  disagreeing 
with  the  conclusion  reached  by  trial  judge. 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  Claiborne;   J.  E.  Beynolda,  Judge. 

Tom  Shannon  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

T.  T.  Land,  of  Homer,  Gotf  &  Bamette,  of 
Arcadia,  and  William  C.  Bamette,  of  Shreve- 
port,  for  appellant. 

A.  y.  Coco,  Atty.  Gen.,  and  J.  Rush  Wim- 
berly,  Dist.  Atty.,  <rf  Arcadia  (T.  S.  Walms- 
ley,  of  New  Orleans,  and  Foster,  Looney  & 
Wilkinson,  of  Shreveport,  of  counsel),  for  the 
State. 

MONBOE,  C.  J.  Defendant,  convicted  of 
murder  without  capital  punishment  and  sen- 
tenced  to  imprisonment  at  Iiard  labor  for 
life,  prosecutes  this  appeal,  and  relies  upon 
a  single  bill  of  exception,  reserved  to  the 
overruling  of  a  motion  for  new  trial,  in 
which  it  is  alleged  (in  substance)  that  T.  A. 
Beynolds,  a  tales  Juror,  who  served  in  the 
case,  had  a  fixed  opinion  (prior  to  his  selec- 
tion), was  prejudiced  against  defendant,  and 
bad  expressed  the  opinion  that  defendant 
should  be  hanged  or  mobbed;  that  on  his 
voir  dire,  he  had  stated  that  he  knew  noth- 
ing about  the  case,  had  no  opinion  as  to  the 
guilt  or  innocence  of  defendant,  and  no  prej- 
udice against  him,  and  could,  and  would, 
give  him  an  Impartial  trial,  all  of  which  de- 


fendant believed  to  be  true;  tliat,  after  tbt 
conviction,  defendant's  counsel  learned  that, 
shortly  ailter  the  homicide  for  which  defend- 
ant is  prosecuted,  Reynolds  had  made  the 
statements  hereinabove  attributed  to  him, 
and,  had  they  possessed  that  information 
when  he  was  selected,  they  would  not  have 
accepted  him,  but,  that  be  concealed  the 
facts  stated  in  order  to  get  on  the  Jury,  and 
was  not  a  competent  Juror. 

The  testimony  taken  on  the  hearing  of  the 
motion  was  reduced  to  writing  and  annexed 
to  the  bill ;  the  statement  per  curiam  is  that 

"The  court  does  not  think  the  evidence  sup- 
ports the  application  for  a  new  trial." 

It  appears  from  that  evidence  that  some  of 
the  contractors  in  the  oil  field  in  Claiborne 
parish  anployed  white  drivers  and  othera  em- 
ployed negroes;  that  at  one  time,  possibly  a 
year  or  nine  months  before  the  killing  here 
in  question,  there  was  trouble  between  the 
drivers  of  the  two  races,  and  the  sherlfT  ap- 
pointed a  number  of  employers  of  negro 
drivers  to  keep  the  peace  and  protect  the 
negroes;  that  the  defendant  herein  was  one 
of  the  employers  so  appointed;  that  the  Ju- 
ror Reynolds,  was  a  white  driver;  and  we 
infer  that  Dunson,  who  was  killed,  and  whom 
the  witnesses  speak  of  as  a  boy,  was  also  a 
white  driver,  though  there  is  nothing  posi- 
tive in  the  record  to  that  effect. 

The  first  witness  called  on  behalf  .of  de- 
fendant was  Elmer  Aycock  who,  being  asked 
what  he  had  heard  Reynolds  say,  shortly 
after  the  homicide,  answered  as  follows: 

"Well,  I  don't  know  whether  I  could  stote  It 
just  exactly  or  not;  just  the  same.  I  saw 
bim  out  at  Lisbon;  he  came  out  there.  I  had 
heard  of  the  killing,  and  knew  he  worked  in 
the  field  [meaning  in  the  oil  field].  I  aaked  him 
what  about  it,  and  he  told  me  Shannon  had 
killed  this  man  Dunson  about  one  of  his  negro 
drivers,  and  there  was  a  good  deal  of  feeling 
about  it,  and  Shannon  ought  to  be  lolled  or 
hang  about  it,  or  something  like  that;  and 
there  was  a  good  deal  of  talk— good  deal  of 
feeling  among  the  oil  field  workers,  seemingly 
about  it;  seemed  like  the  feeling  was  because 
he  knew  his  negro  drivers,  and  he  was  willing 
to  go  with  them  out  there  to  hang  him,  if  nec- 
essary, and  run  the  negroes  off.  I  believe  that 
wae  about  the  substance  of  his  statement.  Q. 
Said  he  was  willing  to  go  with  them  and  hang 
him  and  run  the  negroes  oil?  A.  Tes;  that 
was  about  the  substance." 

Aycock  further  testified  that  he  attended 
the  trial,  during  two  days  (as  we  understand 
him)  and  was  surprised  to  see  Reynolds  on 
the  Jury,  but,  that,  though  he  was  very  in- 
timate with  Mr.  Oott,  one  of  defendant's 
counsel,  he  did  not  mention  to  him  what  he 
had  heard  Reynolds  say,  until  after  the  con- 
viction;  that  he  had  no  Interest  in  the  mat- 
ter; did  not  know  that  it  was  any  of  his 
business;  and  that,  after  the  conviction,  he 
was  talking  to  Mr.  Goff,  and  then  "merely 
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mentioned  It  to  him."  He  also  testified  that 
he  had  not  been  trying  to  find  witnesses  to 
corroborate  his  testimony,  and  had  seen  none 
at  all;  that  the  comTersatlon  between  him 
and  Reynolds  took  place  on  the  porch  ot  the 
store  of  White,  Reynolds  Se  Ga  (the  Reynolds 
of  tliat  firm  not  b^Uig  the  one  who  was  the 
Jnror),  "immediately  on  his  [Reynolds]  com- 
ing"; that  he  asked  him  about  the  killing; 
that  there  was  general  talk  about  the  case, 
among  lots  of  people.  Being  asked  who  waft 
present  at  the  conTersatlm,  he  replied: 

"Wen,  there  was— I  don't  remember  who  all 
was  present— several  jwrties,  going  fai  and  oat" 

And  further  as  follows: 

"Hi.  Mr.  McDonald  there?  A.  I  don't  remem- 
ber; he  might  have  been  there;  it  was  dark. 
'Q.  Do  yon  know  Bnrt  I>izley— he  there?  A. 
Tea;  I  think  so.  Q.  Was  Mr.  White  there? 
A;  Ben  was  in  the  store;  I  don't  think  he  was 
out  on  the  porch.  *  •  •  Q.  [After]  this  con- 
versation, Mr.  Reynolds  got  In  the  car  and  left 
town?  A  How  is  that?  Q.  Mr.  Reynolds  left 
town  after  the  conversation?    A  Yea." 

The  witness  admitted  that  he  had  served 
a  term  in  the  penitentiary,  for  violating  the 
age  of  consent  law,  until  pardoned. 

W.  O.  Thomas,  called  by  d^endant,  testi- 
fied as  follows: 

"Well,  he  [Reynolds]  was  there  on  the  gal- 
lery, and  somebody  said  something  about  the 
Idlling,  and  he  said  that  this  fellow,  Mr.  Shan- 
non, shot  a  man  in  the  field  and  killed  him,  and 
he  understood  that  he  was  a  pretty  bad  man; 
he  had  killed  several  men  before,  and  they 
hadn't  done  anything  with  him.  He  believed 
they  ought  to  do  sometliing  with  him.  Q.  Did 
he  say  what  should  be  done  with  him?  A. 
Wen,  no,  sir;  I  didn't  hear  if  he  did.  I  wasn't 
{sic]  when  he  first  started  talking;  I  was  in- 
side the  store.  I  come  on  out  and  come  around 
on  the  front  there  where  they  was  at.  Q.  Did 
yon  hear  any— did  you  hear  him  talking  to 
Mr.  Aycock?  A.  No,  sir.*  •  •  Q.  Did  he 
tell  you  what  it  was  about?  A.  No,  sir;  he 
didn't;  he  wasn't  talking  to  me  particular;  sev- 
«nl  there  on  the  store  gallery." 

Witness  appears  to  have  lived  in  the  same 
neighborhood  as  Aycock,  and  testified  that 
lie  had  seen  him  on  the  evening  before  giv- 
ing his  testimony,  "met  him  coming  from 
Lisbon,  then  •  •  • "  went  back  down 
tbere,  "and  be  was  down  there";  that  he 
and  his  wife  and  Aycock  came  up  together 
tn  a  car;  that  this  case  was  not  mentioned 
between  them ;  that  he  bad  not  talked  about 
it  at  any  time,  with  any  one,  prior  to  the 
^ving  of  his  testimony,  or  told  any  one,  at 
any  time  or  place,  what  he  knew  about  it 

T.  T.  Land,  one  of  defendant's  counsel,  ex- 
amined Reynolds  on  his  voir  dire,  and  says 
tbat  he  testified  that  he  had  not  heard  any 
of  the  facts  of  the  case;  that  be  was  free 
from  bias  or  prejudice,  and  could  make  a 
tBir  and  Impartial  Juror;  that  (according  to 
-tbe  recollectloD  of  the  witness)  he  bad  nel- 
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ther  formed  nor  expressed  an  opinion  con- 
cerning it  or  discussed  it  with  any  one  "who 
purported  to  know  the  facts" ;  that  .he  had 
no  feeling  in  the  case  whatever ;  that  he 
(wltneas)  had  been  district  attorney,  and  was 
familiar  with  the  situation  as  between  the 
white  and  negro  drivers,  and  knew  that 
Reynolds  was  a  white  driver;  that  Reynolds 
so  answered  when  asked  the  question. 

T.  A.  Reynolds,  the  Juror,  testified  that  be 
made  no  such  statement  as  that  attributed 
to  him  by  Aycock;  that  he  did  not  mention 
Shannon's  name;  that  he  and  Pixley  went 
into  the  store  together;  that  somettiiiig  was 
said  about  the  negro  drivers,  and  he  said, 
"They  were  going  to  cause  trouble  in  the 
field  If  we  didn't  get  shed  of  them" ;  and  he 
said  something  to  the  effect  that  he  would  be 
willing  to  go  and  help  run  them  off,  but  that 
he  said  nothing  about  what  ought  to  be  done 
with  Mr.  Shaiinon;  that  If  Aycock  asked 
him  about  the  killing,  he  did  not  remember 
it,  and  tbat  he  said  nothlug  about  It;  that 
he  had  no  prejudice  whatever  against  Shan- 
non; that  he  had  met  him,  but  (as  we  un- 
derstand his  testimony)  was  not  well  ac- 
quainted with  ifixa;  that  he  did  not  know 
Dunson,  and  had  no  Interest  in  the  case; 
knew  nothing  of  the  facts  of  the  case  except 
from  rumors,  and  had  formed  no  opinion. 

Burt  Pixley  testified  that  Aycock  came  to 
him  and  wanted  him  to  go  and  talk  to  Mr. 
Land  about  the  case,  that  he  asked  him 
about  it  and  almut  the  trip  to  Lisbon  with 
Reynolds,  and  what  he  would  swear  to  about 
it.  He  further  testified  that  on  the  Satur- 
day night  after  the  killing,  he  and  Reynolds 
went  together  to  Lisbon;  that  they  went  in- 
to the  store  together,  stayed  there  about  2^ 
hours  and  left  together;  that  they  were  to- 
gether while  there,  and  that  he  did  not  hear 
Reynolds  make  any  such  statement  about 
Shannon  as  was  attributed  to  him  by 
Aycock;  that  Aycock  came  into  the  store 
where  they  were,  and  that  was  the  only 
place  where  he  saw  him ;  and  that  Reynolds 
was  In  the  store  also.  Asked  whether  Reyn- 
olds was  on  the  gallery,  he  answered: 

"Well,  .we  was  on  the  gallery  once  or  twice; 
wen  the  dooiv-Dot  exactly  on  the  gallery;  he 
wasn't  on  the  gaUery,  I  don't  think  airy  time." 

He  admits  that  he  might  have  been,  at 
some  moment,  in  the  rear  of  the  store  while 
Reynolds  was  In  front  Being  asked  wheth- 
er Reynolds  could  have  had  a  conversation 
without  his  hearing  It,  his  reply  was,  "Not 
much;  he  might  have  said  a  word  or  two," 
but  witness  did  not  think  they  were  separat- 
ed far  enough  for  him  not  to  have  heard 
what  Aycock  attributed  to  him. 

H.  A.  McDonald  testified  that  he  was  pres- 
ent at  the  Lisbon  store  on  the  occasion  in 
question;  that  Reynolds  came  there  before 
Aycock,  and  that  Aycock  was  the  first  to 
leave;  that  he  was  in  the  store  when  Rey- 
nolds and  Aycock  were  there ;  thafr— 
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"Aycodc  walked  in  and  asked  Burt  [meaning 
Beynolde  as  be  explained]  wtiat  did  lie  know 
abont  tlie  Shannon  case,  trouble,  ont  there,  and 
Bnrt  said,  'All  yon  fellows  ont  there  know  as 
mnch  aboat  that  as  I  do.'  He  said:  'I  don't 
know  but  very  little  about  it,  but  what  I  hare 
heard  there,  that  it  was  caused— the  boy's  death 
was  caused— from  those  negro  drlTera  out 
there." 

Wltnen  beard  him  say  nothing  about  wbat 
Bbould  be  done  with  Shannon,  or  about  Shan- 
non having  UUed  a  nnmb^  ot  men,  and 
nothing  hETlng  been  done  to  him.  Wltneos 
further  says: 

"I  didn't  think  he  [Ayeockl  talked  to  Bnrt  on 
the  gallery.  He  talked  to  hhn  inside  the  store, 
asked  him  about  the  Shannon  trouble,  inside  the 
(tore.  Q.  Burt— yon  speak  of  Bnrt;  that  is 
Mr.  T.  A.  Beynolds?  A.  Yes.  Q.  Now,  did 
the  conversation  stop  right  there;  nothing  else 
said  abont  it?  A.  Why,  no,  sir;  Burt  went  on 
to  say  that  the  negroes  caused  the  trouble,  and 
that  he  would  be  in  with  the  drivers  if  they 
went  out  there  to  run  the  negroes  out  of  the 
fidd.  He  talked  there  some  but  abeut  negro 
drivers.  •  •  •  Q.  Didn't  he  say,  in  sub- 
stance, that  Mr.  Shannon  was  taking  up  for  the 
negro  driver*,  and  that  the  kiUing  was  dne  dl- 
recUy  to  that;  something  to  that  effect?  A. 
He  aald  tbat  the  UlUng,  from  what  he  had 
heard,  waa  directed  to  that;  but,  as  far  as 
saying  that  Mr.  Shannon  was  taking  up  for  the 
negro  drivers,  I  didn't  hear  it  Q.  What  did 
he  say  about  Mr.  Shannon?  A.  He  didn't  say 
anything  about  him,  only  that  he  killed  that  man 
on  account  of  the  negro  drivers.  Q.  Killed  him 
on  account  of  the—  A.  That  was  what  he 
heard."  Bedirect  examination.  "Q.  Did  he  say 
anything  about  whether  Shannon  was  guilty  or 
innocent?  A.  I  didn't  hear  him  say.  Q.  Ex- 
pressed no  opinion  abont  bis  guilt  or  innocence? 
A.  No,  sir.  Q.  Expressed  no  opinion  what 
should  be  done  to  Shannon?  A.  No,  sir.  Q. 
Expressed  no  feeUng  of  ill  will  to  Shannon? 
A.  No,  iip." 

It  will  be  Been  from  the  foregcrfng  tbat 
Aycock'8  version  of  bla  conversation  wltb 
Seynoldfl  is  entirely  uncorroborated,  and  that 
he  Is  contradicted  In  several  of  his  state- 
menta.  He  says  that  he  propounded  bia 
Muetitlon  while  on  the  porch,  and  It  is  not 
Ukely  that  he  repeated  the  same  question. 
But  McDonald  says  that  the  question  was 
asked  Inside  the  store;  and  bis  version  of 
the  answer  Is  totally  different  from  that  of 
Aycock,  and  is  positive,  while  Aycock  gives 
what  he  says  was  abont  the  substance  of  the 
answer.  McDonald  is  corroborated  as  to  the 
place  where  the  conversation  took  place  by 
I'lxley,  and  to  some  extent  as  to  the  conver- 
sation. Aycock  testified  that  be  made  no  at- 
tempt to  assist  In  getting  witnesses,  and  is 
contradicted  on  that  point  by  Plxley,  and 
did  not  take  tbe  stand  in  rebuttal  of  Pixley's 
circumstantial  statement  on  that  subject 
Aycock  says  tliat  Reynolds  left  tbe  store  in 
a  car.  McDonald  says  that  Aycodc  left  be- 
fore Beynolds.    Thomas,  called  by  defend- 


ant, as  we  aasome,  to  corroborate  Ay«oclt 
(whose  statement  la  set  up  as  tbe  gronnd  for 
the  new  trial),  falls  to  corroborate  Um,  says 
that  be  beard  no  ccmversatlon  between 
Aycock  and  Reynolds,  and  gives  his  own 
version  of  what  Reynolds  said,  and  whlcb 
be  says  was  addressed,  not  to  him  In  imrtlc- 
nlar,  but  to  several  there  on  tbe  store  gal- 
lery, none  of  whom  are  named  or  produced 
to  corroborate  him.  He  also  testifles  to  a 
reticence  on  his  own  part  that  seems  to  ns 
unnatural  and  nnacoonntable. 

npon  the  whole,  we  condude  that  the 
question  presented  is  one  which  the  trial 
Judge  waa  in  a  much  bettor  position  to  de- 
cide than  are  we,  and  we  find  no  soffldent 
reason  for  disasreelng  with  him  as  to  Its 
prefer  disposition.  Tbe  Jadgmemt  appealed 
from  Is  tberefora 

Affirmed. 
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No.  2305S. 


PRICE  V.  CADDO-RAPIDES  LUMBER  CO, 
Llnited,  ot  al. 

(Supreme  Court  of  Louisiana.    Jan.  81,  1921. 
Behearing  Denied  Feb.  28,  1921.) 

(BfUalnu  hy  Bditorial  Btalf.) 

Brokers  «s>40— Coatraot  held  te  provide  for 
payneat  of  eoaialsslons  oa  sales  of  lamber 
OB  whleb  broker  nade  advances  ealy. 
A  contract  between  plaintiff  and  a  manufac- 
turer of  lumber,  under  which  plaintiff  waa  to 
make  advances  on  lumber  mannfactured,  at 
the  option  of  the  manufacturer,  and  which  em- 
ployed plaintiff  to  sell  on  a  brokerage  commis- 
sion of  10  per  cent  all  lumber  manufactured 
at  the  mill  "upon  whid  lumber  advances  are 
to  be  made  as  hereafter  provided,"  Ji«H  to  pro- 
vide for  the  payment  of  commiBsiona  only  on 
lumber  on  which  plaintiff  made  advances,  and, 
no  advances  hav&g  been  made,  nothing  was 
due. 

Appeal  tnm  Thirteenth  Judicial  District 
Court,  Parlsb  of  Rapides;  W.  F.  BlaCkman, 

Judge. 

Action  by  Farley  Price  against  tbe  Caddo- 
Rapides  Lumber  Company,  Limited,  and  otb- 
en.  Judgment  of  dismissal,  and  plaintiff  ap- 
peals.   Affirmed. 

TbOTnttm,  Gist  &  Bldiey,  ot  Alexandria, 
and  Sanders,  Brian  &  Sanders,  ot  New  Or- 
leans, for  appellant 

Blackman,  Overton  A  Dawklns,  o(  Alex- 
andria, for  appdlees. 

CNIELLt  J.  Plaintiff  appeals  from  a 
Judgment  dismissing  bis  salt  oa  an  exception 
of  no  cause  of  action. 

The  suit  is  for  damages  for  bieadi  of  con- 
tract Plaintiff  claims  a  brokerage  comml»- 
slon  of  10  per  cent  oa  tbe  sales  of  all  lum- 
ber manufactured  at  defendants'  mill  during 
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the  year  begbmlng  o&  the  9th  of  August, 
1916,  and  endiag  on  the  9th  of  August,  1917. 
The  contract  Is  annexed  to  and  made  part  of 
plaintiff's  petition.  It  ia  alleged  that,  soon 
after  signing  the  contract,  the  defendants 
notifled  plaintiff  that  they  would  not  arall 
themselves  of  their  right  to  borrow  or  obtain 
advances  from  him,  and  that,  in  tact,  they 
did  not  borrow  fr<»n  him  or  mortgage  any 
of  their  lumber  to  him.  The  only  questlixi 
presraited  is  whether  defendants  were  obli- 
gated to  pay  the  OHnmlssion  on  all  lumber 
manufactured  during  the  period  specified,  or 
<«ly  on  the  part  that  was  to  be  mortgaged  to 
aecare  any  loan  or  advance  of  money  that  de- 
fendants might  obtain  from  plaintiff.  The 
decision  of  the  question  depends  entirely  up- 
oa  a  proper  Interpretation  of  the  language  of 
tlie  instrument 

In  the  first  clause  of  the  contract,  the  lum- 
ber which  plaintiff  was  employed  to  sdl  on 
the  brokerage  commission  of  10  per  cent  is 
deecribed  as  "all  of  the  lumber  to  be  manu- 
factured by  them  [meaning  defendants]  at 
their  mill  near  Glenmora,  Rapides  parlsli, 
Ijoulslana,  upon  which  lumber  advances  are 
to  be  made,  as  hereafter  provided,  by  said 
second  party  [meaning  plaintlfT]  or  through 
his  efforts." 

If  the  parties  had  intended  tliat  the  broker- 
age cmnmissicm  should  cover  the  entire  out- 
put of  the  mill.  It  would  have  been  an  easy 
matter  to  describe  the  lumber  as  "all  of  the 
lumber  to  be  manufactured  by  them  at  their 
mill  near  Olemnora,  Rapides  parish,  ]>>uisi- 
ana."  The  only  plausible  reason  for  further 
describing  the  lumber  as  "upon  which  lumber 
advances  are  to  be  made,"  etc.,  was  to  limit 
the  biokerage  oontrbct  to  the  lumber  on 
wtaidi  advances  would  be  made,  and  which 
would  be  mortgaged  to  secure  the  advances. 

The  next  clause  in  which  the  lumber  af- 
fected by  the  brokerage  contract  is  describ- 
ed Is  that  In  which  plaintiff  obligated  him- 
self to  sell  the  lumber  at  the  best  market 
prices  obtainable.  The  language  throws  no 
light  upon  the  question  at  issue,  because  the 
lumber  is  there  described  merely  as  "all  lum- 
ber as  above  described." 

In  the  next  clause,  however,  in  which  it  is 
stipulated  that  the  lumber  to  be  sold  by  plain- 
tiff is  to  be  Invoiced  by  him,  the  lumber  is 
described  as  "all  lumber  on  which  advances 
are  made  under  this  contract"  That  de- 
scription plainly  limits  the  brokerage  contract 
to  that  part  of  the  lumber  on  which  defend- 
ants would  have  obtained  advances. 

In  the  next  paragraph,  it  is  stipulated  that 
the  defendants  should  have  the  right  to  sell 
"any  of  said  lumber"  which  the  plaintiff  had 
not  sold,  provided  that  defendants  should  ob- 
tain, as  good  prices  as  those  obtained  by 
plaintiff  for  similar  grades  of  lumber,  and 
provided  that  plaintiff,  or  the  holder  of  the 
mortgage  notes  to  be  given  by  defendants, 
should  approve  in  writing  the  parcbasers' 
credit  standing,  and  provided,  further,  that 


plaintiff  should  receive  his  brokerage  commis- 
sion of  10  per  cent  w  the  sales  made  by  de- 
fendants. The  only  plausible  reason  for  the 
stipulation  that  the  plaintiff,  or  the  holder 
of  the  notes  secured  by  mortgage  on  the 
Inmber,  should  approve  the  credit  standing  of 
the  purchasers  of  Inmber  sold  by  def^idants, 
was  tliat  the  lumber  which  defendants  were 
thus  permitted  to  sell  would  be  affected  by  a 
mortgage.  The  stipulation,  therefore.  Indi- 
cated tliat  the  brokerage  contract  was  limit- 
ed to  the  lumber  that  would  be  affected  by 
mortgage  to  secure  advances  made  or  pro- 
cured by  plaintiff. 

The  contract  for  advances  to  be  made  by 
plaintiff  plainly  left  it  optional  with  the  de- 
fendants to  determine  wliat  amount  of  ad- 
vances they  might  obtain ;  and  it  was  plain- 
ly stipulated  that  the  only  lumber  that  would 
be  mortgaged  to  the  plaintiff  would  be  that 
on  whidi  advances  would  have  been  obtain- 
ed. Plaintiff's  agreement  or  obligation  was 
to  loan  or  advance  to  defendants  a  simi  not 
exceeding  $30,000,  as  represaiting  wliich  de- 
fendants were  to  execute  their  promissory 
note  or  notes  "for  the  amount  they  should 
desire  to  borrow,  from  time  to  time,"  whidi 
notes  were  to  mature  six  months  from  their 
date,  were  to  bear  interest  at  8  pa:  cent  per 
annum  from  their  date,  and  were  to  be  secur- 
ed by  mortgage  In  favor  ot  such  person  as 
plaintiff  might  designate,  on  "all  of  said  lum- 
ber upon  which  the  loan  shall  liave  been 
mad&"  It  was  stipulated  that  tlie  loan 
should  not  exceed.  In  any  case,  $12  per  M 
feet  on  No.  2  common  and  better  grades  of 
cypress,  and  $8  per  M  feet  on  No.  2  com- 
mon and  better  grades  of  Tupdo  gum.  It 
was  further  stipulated  that  plaintiff  diould 
have  the  right  to  limit  the  proportion  ai 
common  grades  on  which  the  advances  would 
be  made  to  35  per  cent  of  all  No.  1  and  No. 
2  commoQ  cypress,  and  to  25  per  cent,  of 
No.  2  common  Tupelo  gum  "lumber  covered 
by  said  advances."  That  stipulation  shows 
plainly  that  the  obligation  to  make  advances 
on  the  lumber  was  limited,  not  oalj  to  the 
No.  2  common  and  better  grades  of  Inmber, 
but  also  to  the  proportion  of  Na  1  and  Na 
2  common  grades  of  cypress  and  of  the  No.  2 
common  Tupelo  gum,  on  which  plaintlfl 
would  make  advancea  In  other  words,  plain- 
tiff reserved  the  right  to  reject  and  exclude 
from  the  contract  all  except  35  per  crat  of 
No.  1  and  No.  2  common  cypress,  and  all 
except  25  per  cent  of  No.  2  common  Tupelo 
gum,  from  eax±.  month's  cut  of  lumt>er,  on 
whldi  he  was  to  make  advances.  To  illus- 
trate, if  in  a  month's  cut  of  300,000  feet  of 
cypress,  there  should  be  60  per  cent  of  No. 
1  and  No.  2  common,  plaintiff  had  the  right 
to  reject  69,231  feet  of  those  grades,  so  that 
the  remaining  80,769  feet  of  those  grades 
would  be  35  per  cent  of  the  total  of  230,769 
feet  remaining.  In  like  manner,  if  in  a 
month's  cut  of  300,000  feet  of  Tupelo  gum 
there  sltould  be  60  per  cent  of  No.  8  eeiB> 
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mon.  plaintiff  had  tb»  rigbt  to  reject  100,000 
feet  of  that  grade,  so  that  the  remaining 
60,000  feet  of  that  grade  wonld  be  26  per 
cent  of  the  remaining  200,000  feet  of  N%  2 
common  and  better. 

There  la  another  clanae  in  the  instrument 
which  shows  plainly  that  all  of  the  lumber  to 
be  manufactured  at  defendants'  mill  was  not 
covered  by  the  contract.  We  refer  to  the 
Btlpnlation  that  the  plaintiff,  or  the  holder 
of  the  note  or  notes  secured  by  mortgage  on 
the  lumber,  should  have  the  right  to  keep  a 
representative  at  the  mill,  at  the  expense  of 
the  defendants.  The  stipulation  was  that  the 
representative  should  have)  entire  charge 
(subject  only  to  instructions  from  plaintiff 
or  the  holder  of  the  mortgage  note  or  notes) 
of  the  manufacturing,  yarding,  piling,  grad- 
ing, and  shipping  of  said  lumber,  "and  to 
have  entire  and  sole  possession  of  all  of 
the  lumber  covered  by  this  contract"  It 
appears,  therefore,  that,  although  plaintiff's 
representative  was  to  have  diarge  or  super- 
Tlsioo  over  the  manufacturing,  yarding,  pil- 
ing, grading,  and  shipping  of  all  lumber  man- 
ufactured during  the  year,  he  was  to  take 
possession  of  only  the  lumber  covered  by  the 
contract  The  manifest  purpose  was  to  make 
sure  that  plaintiff  would  have  a  mortgage  up- 
on, and  receive  his  commission  upon,  all  of 
the  lumber  covered  by  the  contract  If  tbe 
Intention  had  been  that  the  entire  output 
of  lumber  should  be  covered  by  the  contract, 
there  would  have  been  no  reason  for  describ- 
ing the  lumber  of  which  plaintiff's  represen- 
tative was  to  take  possession  as  "all  of  the 
lumber  covered  by  this  contract" 

In  another  paragraph  of  the  contract  It 
was  stipulated  that  defendants  should  Insure 
the  mortgaged  lumber  in  favor  of  plaintiff 
for  an  amount  not  less  than  $15  per  M  feet 
of  cypress  and  not  less  than  $12  per  M  feet 
of  Tupelo  gum,  **on  all  lumber  mortgaged." 
The  stipulation  shows  that  the  entire  output 
was  not  to  be  mortgaged.  It  is  certain  that 
the  only  lunfter  that  would  be  mortgaged 
would  be  tliat  on  which  money  had  been 
loaned  or  advances  made.  It  is  also  certain 
that  plaintiff  had  no  privilege  of  selling,  or 
right  to  receive  a  brokerage  commission  uptm, 
lumber  upon  which  advances  were  not  obtain- 
ed. And  it  is  also  certain  that  defendants 
were  not  obligated  to  borrow  any  specified 
sum,  but  had  the  right  to  borrow  "the  amount 
they  should  desire  to  borrow,  from  time  to 
time." 

The  last  clause  of  the  contract  Is  the  only 
one  that  might  be  construed  as  allowing 
plaintiff  a  brokerage  commission  (m  the  en- 
tire output  of  the  mill,  viz.: 

"This  contract  Bhall  cover  all  lunber  manu- 
factured by  first  parties  at  their  mill  aforesaid 
for  one  year  from  this  date." 

Our  opinion  is  that  the  purpose  of  the  ex- 
pression was  merely  to  fix  the  term  of  the 


contract,  which  had  not  been  theretofore  fix- 
ed. The  expression,  "fRils  contract  shall 
cover  all  lumber  manufta.ctared,"  etc,  denot* 
ed  the  potential  scope  of  the  omtract,  the 
maximum  quantity  of  lumber,  on  certain  pro- 
portions of  which,  theretofore  specified 
plaintiff  would  make  advances  or  loans  of 
such  sums  of  money  as  the  defendants  might 
require,  from  time  to  time;  whldi  proper- 
tlona,  as  heretofore  stipulated,  wodd  be 
mortgaged  to  secure  the  advances;  and  on 
which  proportions,  as  theretofore  stipulated, 
plaintiff  would  receive  a  brokerage  commis- 
sion for  selling  the  same.  It  would  be  un- 
reasonable to  say  that  this  last  and  general 
clause,  "This  contract  shall  cover  all  lumber 
manufactured,"  etc:,  should  control  or  de- 
stroy all  previous  stipulations  as  to  the  exact 
quantity,  proportion,  or  grades,  of  lumber,  oa 
which  plaintiff  would  make  loans  or  ad- 
vances for  such  sums  as  the  defendants  might 
require,  and  on  which  plaintiff  would  re- 
ceive a  bndcerage  commission. 

Our  conclusion  is  that  the  contract  sued 
on  was  merely  an  executory  ccmtract,  which 
would  have  become  effective  only  to  the  ex- 
tent to  which  the  defendants  mit^t  hav» 
availed  themselves  of  the  privilege  of  bor- 
rowing money  or  obtaining  advances  from 
plaintiff.  As  they  did  not  borrow  any  money 
or  obtain  any  advances,  their  lumber  did  not 
become  affected  by  an  obligation  on  their 
part,  either  to  mortgage  the  lumber  or  to  pay 
a  brcricerage  commission  for  selling  it 

The  Judgment  appealed  from  Is  affirmed  at 
appellant's  cost 

SOMMBBVILLE,  J.,  takes  no  part. 


(143  La.  633)- 

No.  24384. 

STATE  V.  ROGERS. 

(Supreme  CJourt  of  LoaiBiona.     Jan.  31,  1921. 
Rehearing  Denied  Feb.  28,  1921.) 

(SyUabui  tv  Editorial  Biaf.) 

1.  Statutes  «=>20O— Courts  may  correct  verbat- 
Inaocuracles. 

Verbal  inaccuracies  or  clerical  errors  in  the 
nee  of  words  or  numbers  in  a  etatnte  may  be 
corrected  by  the  courts  whenever  necessary  to. 
carry  oat  the  manifest  intentioD  of  the  Liegls- 
lature,  as  gatbered  from  the  context 

2.  Statutes  «=>64(6)— Inacoaracies  la  other 
sections  of  statute  do  aot  affect  penal  sea- 
Uoa. 

Even  though  the  rule  permitting  conrts  to 
correct  verbal  inaccuracies  in  a  statute  does  not 
apply  to  a  criminal  statnte,  the  existence  of 
sucti  inaccuracies  in  other  portions  of  the  stat- 
ute does  not  prevent  a  prosecution  under  the 
criminal  section  thereof. 
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8.  Statutes  «=>64(6)  —  InMonraolM  In  penal 
atatute  held  not  to  lavalldate  provision  do- 
olarlng  offense. 
In  Act  No.  193  of  1920,  |  5,  makiDg  it  an 
offense  to  sell  a  used  automobile  without  evi- 
dencing tlie  sale  by  an  authentic  act,  the  in- 
accnracies   relating  to  exemption   of  licensed 
dealers,  to  tender  of  recorded  title,  to  the  of- 
fer of  sale,  and  to  false  title  records,  do  cot 
invalidate  the  provisicHi  of  the  section  forbidding 
the  sale   without  authentic  act  or  prevent  a 
prosecution  for  such  sale. 

4.  Statutes  <S=>64(  10)— Provision  for  |unlilno 
antomobites  not  mentioned  In  title  regarding 
sales  held  separable,  so  that  invalidity  there- 
of does  not  invalidate  entire  aet. 

The  provision  of  Act  No.  193  ot  1920,  {  4, 
relating  to  affidavit  of  destroyed  or  junlced  au- 
tomobiles, is  separable  from  the  rest  of  the 
act,  regulating  the  sale  of  used  automobiles, 
so  that  if  such  provision  is  invalid  under  Const. 
art.  31,  because  not  within  the  tiUe  of  the 
statute,  the  invalidity  of  such  provision  does 
not  invalidate  the  entire  act. 

5.  Constitutional  law  4=942— Defendant  can- 
not question  the  validity  of  separable  pro- 
vision not  affecting  prosecution. 

A  defendant  has  no  right  to  question  the 
constitutionality  or  validity  of  the  provisions  of 
the  law  which  are  not  relevant  to  his  case, 
and  which,  if  held  unconstitutional  or  invalid, 
are  separable,  so  as  not  to  invalidate  the  pro- 
visions that  are  applicable. 

6.  Statutes  «=>B4(  10)— Provision  for  record 
of  affidavit  of  tKle  not  within  title  of  stat- 
■te  raqulring  act  of  sale)  held  soparabie,  so 
as  not  to  invalidate  entire  act. 

If  the  provision  of  Act  No.  18S  of  1920,  f 
4,  that  owners  of  automobiles,  when  the  act 
became  effective,  shall  record  an  affidavit  of 
ownership,  is  unconstitutional  under  Const,  art. 
81,  because  not  within  the  titie  of  the  act, 
•ueh  provision  is  separable  from  the  rest  of 
the  act,  and  does  not  invalidate  the  entire  act. 

7.  CoMtitatkinal  law  «=>240(l)— Regulatloa  of 
sales  of  used  aatomobliss  Is  reasonable  olaa- 
aifloatlon. 

In  view  of  the  value  and  movability  of  au- 
tomobiles, so  that  they  are  exceptionally  tempt- 
ing to  thieves,  and  in  view  of  their  dangerous 
character  when  in  possession  of  thieves,  the 
enactment  of  Act  No.  193  of  1920,  to  regulate 
the  sale  of  used  automobiles,  was  based  on  a 
reasonable  distinction  between  automobiles  and 
other  personal  property. 

8.  Constitutional  law  «=9230(3)— Exomptlag  II- 
ceased  dealers  of  new  automobiles  from  sale 
regulations  of  used  oars  held  reasonahie. 

The  exemption  of  sales  of  new  cars  by  li- 
censed dealers  from  the  regulations  governing 
the  sales  of  used  automobiles  by  any  one,  in- 
cluding licensed  dealers,  contained  in  Act  No. 
193  of  1920,  is  a  reasonable  discrimination  or 
classification,  not  an  arbitrary  one. 

a.  constitutional  law  «s!>89(i)— Right  of  con- 
tract subject  to  police  regulations. 
The  right  of  citizens  to  malce  contracts  is 
•object   to   such  restrictions   as   the  Legisla- 
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ture  may  impose  In  good  faith  and  with  rea- 
sonable regard  for  the  public  safety  or  welfare 
in  the  exercise  of  the  police  power  of  the  state. 

10.  Constitutional  law  «=>2lt— Equal  protec- 
tion prohibits  arbitrary  discrimination. 
The  equal  protection  dense  of  the  Consti- 
tution does  not  prohibit  any  and  every  discritn- 
ination  in  the  law,  but  only  such  a  discrimiua- 
tion  as  would  be  arbitrary  or  without  good  rea- 
son. 

Appeal  from  First  City  Criminal  Court 
Parish  of  Orleans ;  John  B.  Fisher,  Judge. 

WUIiani  S.  Rogers  was  charged  by  affidavit 
with  violating  Act  No.  193  of  1920,  {  1,  by 
selling  a  secondhand  automobile  without  evi- 
dencing the  sale  by  an  authentic  act.  His 
demurrer  to  the  affidavit  was  sustained,  and 
the  State  appeals.  Judgment  annulled,  and 
case  remanded  for  further  proceedings. 

A.  V.  Coco,  Atty.  Gen.,  and  Robert  H.  Marr, 
Dlst.  Atty.,  and  Frederick  B.  Freeland,  Aast 
Dist  Atty.,  both  of  New  Orleans,  for  tbe 
Stata 

Merrick  ft  Sdiwais,  of  New  Orleans,  for 
appellee^ 

O'NEILL,  J.  Defendant  was  prosecuted  on 
an  affidavit  diarglng  that  he  had  violated 
section  1  of  Act  193  of  1920  (page  321),  by 
selling  a  secondhand  automobile  without  evi- 
dencing the  sale  by  an  authentic  act  Be 
filed  a  demurrer  to  the  affidavit  pleading 
tbat  the  statnte  was  unconstitutional  and 
that  the  section  purporting  to  impose  a  penal- 
ty was  confusing  and  without  effect  The 
demurrer  was  sustained,  and  the  state  has 
appealed. 

Defendant  CMitends  tbat  the  statnte  vio- 
lates the  fourteenth  article  of  amendment  of 
the  Constitution  of  the  United  States  and 
the  first  and  second  articles  of  the  Constitu- 
tion of  this  state.  In  tbat  the  statute  under- 
takes to  deprive  blm  of  his  liberty  and  prop- 
erty without  due  process  of  law,  and  that  it 
undertakes  to  deprive  him  of  the  equal  pro- 
tection of  the  law;  that  the  statute  makes  an 
unreasonable  classification  and  an  arbitrary 
discrimination  against  the  persons  upon 
whom  the  penalty  is  to  be  imposed,  and 
destroys  the  right  and  freedom  of  contract 
He  contends  that  the  statute  is  also  violative 
of  article  31  of  the  Constitution  of  the  state, 
in  that  the  law  embraces  more  than  one  ob- 
ject that  all  of  its  objects  are  not  ^pressed 
in  Its  title,  and  that  the  titie  Is  misleading. 

The  statnte  in  question  is  entiUed: 

"An  act  to  regulate  the  sale  of  automobiles  in 
this  state,  to  require  said  sales  to  be  made  by 
authentic  act  or  proper  affidavit  and  to  fix  a 
penalty  for  the  violation  of  this  act" 

The  first  section  of  the  act  declares  that  aU 
sales  or  transfers  of  automobiles  shall  be 
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mnde  and  eWdeoced  by  an  authentic  act  dnly 
leoorded  in  tbe  iMiisIi  in  whlcb  the  sale  is 
made. 

The  second  section  declares  that  every  act 
of  sale  or  transfer  of  an  automobile  shall 
state  the  make  of  the  car,  the  year  In  which 
It  was  manufactured,  the  price,  the  style  and 
model  of  the  car,  the  number,  size,  power,  and 
make  of  the  engine,  the  name  and  address 
of  the  person  from  whom  the  seller  acquired 
the  automobile,  and  tbe  time  and  place  of 
record  of  his  title. 

The  third  section  declares  that  erery  pur- 
chaser of  an  automobile  shall  retain  In  his 
possession  a  certified  copy  of  the  act  of  sale 
or  transfer  by  whlcb  he  acquired  title,  bear- 
ing xipoa  its  face  a  notation  made  by  the 
proper  custodian  of  such  record,  showing  the 
time  and  place  of  record  of  the  orlg^al  deed ; 
which  c(^y  shall  be  delivered  to  each  subse- 
quent purchaser  of  the  automobile,  so  that 
complete  evidence  of  title  will  be  In  tbe  pos- 
session of  each  subsequent  owner  of  the  an- 
tomeblle. 

The  fourth  section  declares  that  every  per- 
son owning  an  automobile  in  this  state,  at 
tbe  time  of  the  passage  of  the  act,  and  every 
licmsed  dealer  or  agent  in  possession  of  a 
new  or  unused  automobile  for  sale  for  the 
first  time,  shall  make  afBdavit  of  his  owner- 
ship of  the  automobile,  which  affidavit  shall 
contain,  as  near  as  possible,  the  data  re- 
quired in  the  third  section  of  the  act,  and 
which  affidavit,  after  being  recorded  in  the 
parish  in  which  the  automobile  is  situated, 
shall  serve  in  lieu  of  an  authentic  act  when 
the  automobile  is  sold,  and  shall  be  the  first 
link  in  the  chain  of  title.  In  conclusion,  the 
section  contains  a  proviso  that,  if  an  auto- 
mobile be  destroyed  or  junked,  the  owner 
shall  make  affidavit  of  the  fact,  in  detail  as 
far  as  possible,  and  shall  record  tbe  affidavit, 
to  show  that  the  automobile  is  no  longer  sub- 
ject to  sale  or  transfer. 

The  fifth  section  declares  that  any  person, 
other  than  a  licensed  dealer  or  agent  selling 
a  new  or  unused  car,  who  shall  sell  or  offer 
to  sell  an  automobile  without  tendering  a 
recorded  title  evidenced  by  a  certified  copy 
of  the  sale  and  record  thereof,  or  who  shall 
violate  the  act  as  to  the  sale  of  a  secondhand 
car,  or  who  shall  tender,  at  the  time  of  such 
sale  or  offer  to  sell,  a  title  or  certified  copy  of 
title  which  Shall  be  found  false  and  not  sub- 
stantiated by  the  records,  shall  be  guilty  of  a 
misdemeanor  end,  on  conviction,  shall  be 
fined  not  more  than  $100  or  imprisoned  for 
a  term  not  exceeding  30  days,  or  be  fined  and 
imprisoned,  at  the  discretion  of  the  court. 

The  sixth  section  declares  that  tbe  act 
shall  go  into  effect  from  and  after  its  promul- 
gation, and  the  seventh  and  last  section  is 
tbe  clause  repealing  all  laws  or  parts  of 
laws  In  conflict  with  the  act,  and  reserving 
the  state's  right  to  continue  pending  prose- 
ctttiona. 


[1,  2]  We  will  consider  flnt  the  question 
whether  the  language  of  the  statute  is  so 
confusing  that  the  penalty  cannot  be  Imposed. 
There  are  several  clerical  or  typographical 
errors  in  the  act,  as  printed,  and,  in  some 
respects,  the  meaning  or  object  of  the  law  is 
not  plainly  expressed.  But  the  errors  are  not 
pertinent  to  the  main  object  or  purpose  of 
forbidding  the  selling  of  secondhand  or  used 
automobiles  except  by  an  auth«itlc  act  of 
sale  or  transfer,  acoHnpanled  by  evidence  of 
the  seller's  title.  For  example,  in  the  third 
section  of  the  law,  the  expression  "a  com- 
plete claim  of  title"  was  manifestly  Intended 
to  read  "a  ctHoplete  chain  of  title."  In  the 
same  section,  tbe  word  "three"  was  manifest- 
ly intended  to  be  "two,"  in  the  expression 
"which  affidavit  shall  contain  the  data,  as 
nearly  as  possible,  required  in  section,  three 
of  this  act."  As  a  matter  of  fact,  there  is  no 
data  required  in  section  3  of  the  act.  As  the 
affidavit  required  by  section  4  is  merely  a 
substitute  for  the  authentic  copy  required  by 
section  2,  there  is  no  doubt  that  the  data 
referred  to  in  section  4  is  the  data  required 
by  section  2.  Verbal  Inaccuracies  or  clerical 
errors  in  the  use  of  words  or  numbers  in  a. 
statute  may  be  recognized  and  corrected  by 
the  courts  whenever  necessary  to  carry  out 
the  manifest  intention  of  the  Legislature,  as 
gathered  from  the  context  of  the  act  Oity 
of  Crowley  v.  Police  Jury,  138  La.  488,  70 
South.  487.  Whether  that  rule  is  applicable 
to  a  criminal  statute  need  not  be  decided  in 
tills  case,  because  defendant  is  not  oonoemed 
with  section  4. 

[3]  There  are  also  several  verbal  or  clerical 
errors  in  the  fifth  section  of  the  act  The 
exemption  of  "a  licensed  dealer  or  agent  In 
the  case  of  a  new  or  unused  car"  means  a 
licensed  dealer  or  agent  who  sells  or  offers 
for  sale  a  new  or  unused  car.  The  expression 
"without  tendering  a  recorded  title  hereto" 
means  without  tendering  a  recorded  title 
thereto.  The  expression  "offer  to  sale"  means 
either  "offer  for  sale"  or  "offer  to  sell."  And 
the  expression  "not  to  substantiated"  means 
not   to  be  substantiated. 

Whether  these  errors  and  Inaccuracies 
would  avail  a  person  accused  of  selling  or 
offering  to  sell  an  automobile  without  tender- 
ing a  certified  copy  of  a  recorded  title  there- 
to, or  a  person  accused  of  tendering  a  false 
certificate  or  evidence  of  title,  is  a  matter  of 
no  importance  .to  the  defendant  in  this  case. 
For  he  is  not  accused  of  violating  either  of 
those  provisions  of  tbe  law.  Tbe  accusation 
Is  that  he  sold  a  t<ccondhand  automobile  with- 
out evidencing  the  sale  by  an  authentic  act 
The  first  section  of  the  statute  requires  that 
every  sale  or  transfer  of  an  automobile  shall 
be  evidenced  by  an  authentic  act  And  the 
fifth  section  of  the  act  declares  that — 

"Any  person  •  •  •  who  shall  violate  this 
act  as  to  tbe  sale  of  secondhand  cars  •  •  • 
shall  be  guilty  of  a  misdemeanor,"  etc. 
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The  provisions  of  the  law  are  therefore 
plain  and  complete  in  so  tai  as  they  de- 
nounce as  a  misdemeanor  the  act  of  which 
the  defendant  is  accnsed. 

We  will  consider  next  tlie  question  wheth- 
er the  statute  violates  the  reqnlrement  of 
article  31  of  the  Constitution,  that  each  and 
every  statute  shall  embrace  only  one  object, 
which  shall  be  expressed  in  Its  titl&  De- 
fendant's complaint  in  Uiat  reelect  is  two- 
fold. The  first  complaint  is  that  the  title  of 
the  act  does  not  make  mention  of  the  pro- 
viso contained  In  the  fourth  section  that, 
if  an  automobile  be  destroyed  or  Junked,  the 
owner  shall  make  and  record  an  affidavit  of 
the  fact  The  second  complaint  Is  that  the 
title  of  the  act  indicates  that  sales  of  auto- 
mobiles shall  be  made  either  by  authentic 
act  or  by  affidavit;  whereas,  in  the  act  itself, 
the  only  requirement  of  an  affidavit  is  as  a 
substitute  for  a  certified  copy  of  the  owner's 
title  deed. 

[4,  a]  It  is  true  the  title  of  the  act  does  not 
contain  any  mention  of  the  reotdrement  that, 
if  an  automobile  be  destroyed  or  Junked, 
the  owner  shall  make  and  record  an  affi- 
davit of  the  fact.  It  is  also  true  that  no 
poialty  is  provided  for  a  violation  of  that  re- 
quirement But  that  requirement  of  the  law 
is  so  distinct  from  its  main  purpose  or  object 
that  it  might  well  be  declared  anconstitntion- 
al  or  unenforceaUe  without  rendering  the 
whole  act  void.  The  defendant  in  this  case 
Is  not  accnsed  of  having  failed  or  neglected 
to  make  or  record  an  affidavit  of  the  destroy- 
ing or  Junking  of  an  automobU&  He  has  no 
interest  in  questioning,  and  therefore  no  right 
to  question,  the  constitutionality  or  validity  of 
provisions  of  the  law  which  are  not  relevant 
to  his  case,  and  which,  if  held  unconstitution- 
al or  invalid,  would  not  invalidate  the  pro- 
visions that  are  applicable  to  his  case.  State 
T.  Doremus,  137  La.  269,  68  South.  608 ;  State 
r.  EmUe,  140  La.  830,  74  South.  163;  State  t. 
Onidry,  142  I^a.  424,  76  South.  843 ;  SUte  v. 
Lahiff,  144  La.  362,  80  South,  690. 

[I]  The  provision  in  the  fourth  section  of 
the  act,  that  persons  already  owning  automo- 
biles when  the  statute  went  Into  effect,  and 
Uc^ised  dealers  or  agents  having  new  or  nn- 
nsed  automobiles  for  sale  for  the  first  time. 
Shall  make  and  record  an  affidavit  of  owner- 
ship, as  a  substitute  for  a  certified  copy  of 
Ute  act  of  sale,  is  not  expressed  as  clearly  as 
it  might  be  in  the  title  of  the  act  It  is  also 
doubtfnl  whether  the  title  of  the  act  express- 
es plainly  enough  the  object  or  intention  of 
requiring  that  every  sale  of  an  automobile 
(except  a  sale  of  a  new  or  unused  car  by  a 
licensed  dealer  or  agent)  shall  be  accompan- 
ied by  delivery  of  a  certified  copy  of  the 
seller's  title  deed.  But  those  provisions,  like 
the  proviso  for  an  afiUdavit  of  destmctioa  or 
junking  of  an  automobile,  are  matters  with 
whidi  tlie  defendant  in  this  case  is  not  con- 
<cmed. 
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Our  conduslon  on  this  issne  In  the  case 
is  that  as  far  as  the  defendant  is  concerned, 
the  one  main  object  or  purpose  of  the  law  is 
expressed  in  its  title ;  that  is,  to  require  that 
every  sale  of  an  automobile,  excepting  sales 
of  new  or  unused  cars  by  licensed  dealers 
or  tig&xta,  shall  be  evidenced  by  an  authentic 
act 

[7]  The  only  remaining  question  is  whether 
the  statute  makes  an  arbitrary  discrimination 
against,  or  an  unreasonable  classification  of, 
the  class  of  persons  upon  whom  the  penalty 
may  be  imposed.  It  is  conceded  by  coansd 
for  defendant  that  the  underlying  ntotlve  of 
the  Legislature  in  enacting  this  law  was  to 
prevent  or  suppress  the  stealing  of  automo- 
biles, by  making  it  inconvenient  to  sell  a 
stolen  car.  a%ere  are  several  self-suggesting 
reasons  why  the  law  was  made  applicable 
only  to  automobiles,  not  to  other  movable  or 
personal  property.  Considering  its  value,  and 
the  motive  power  that  comes  from  within,  an 
automobile  Is  exceptionally  tempting  to  a 
thief  to  get  in  and  silently  steal  away.  And 
an  automobile  In  the  possession  of  a  thief  is 
an  exceptionally  dangerous  contrivance,  not 
only  because  the  drcnmstances  form  a  strong 
inducement  for  exceeding  speed  limits,  but 
also  because  an  automobile  in  the  hands  of 
a  thief  is  an  aid  to  the  commission  of  other 
crimes. 

[1-10]  The  only  Classification  in  the  statute, 
or  discrimination  In  favor  of  some  and 
against  other  persons  who  sell  automobiles, 
or  offer  them  for  sale,  is  that  licensed  deal- 
ers and  agents  who  sell  or  offer  for  sale  only 
new  or  unused  cars  are  exempt  from  the  pen- 
alty of  the  law;  whereas  all  persons,  includ- 
ing licensed  dealers  and  agents,  who  sell  or 
offer  for  sale  secondhand  cars,  and  all  per- 
sons, except  licensed  dealers  or  agents,  who 
sell  or  offer  for  sale  new  or  unused  cars,  are 
put  in  the  same  class,  and  are  subject  to 
the  penalty  if  they  violate  the  law.  Such  a 
discrimination  or  classification  is  not  arbi- 
trary or  without  reason.  The  reason  for 
exempting  a  licensed  dealer  or  agent  selling 
a  new  or  unused  car  is  that,  his  license  Im- 
plies responsibility,  and  his  offering  for  sale 
a  new  or  imused  car  could  not  possibly  give 
rise  to  suspicion  with  regard  to  his  title. 
The  reason  for  Including  a  licensed  dealer 
or  agent  in  the  same  class  with  any  other 
person  who  sells  or  offers  for  sale  a  second- 
hand automobile  is  that  a  licensed  dealer  or 
agent  is  as  apt  as  is  any  other  possessor  of  a 
secondhand  antomobile  to  have  bought  the 
car  from  one  who  did  not  acquire  it  honestly. 
In  fact  as  the  licensed  dealers  in  automo- 
biles, buying  and  selling  secondhand  or  used 
cars,  are  the  ones  who  furnish  a  ready  mar- 
ket for  stolen  cars,  there  is  no  reason  why 
they  should  be  exempt  from  the  requirements 
of  the  law  for  the  selling  of  secondhand  or 
used  cars.  Such  a  classlflcatl<m  and  discrim- 
ination as  Is  made  in  this  statute  Is  not  ar- 
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bltrary  or  tmreasonable.  The  rlgbt  and  free- 
dom of  all  citizens  to  make  contracts  Is  sub- 
ject to  snch  restrictions  as  tbe  Legislature 
may  Impose  In  good  faith  and  with  reason- 
able and  appropriate  regard  for  public  safety 
or  welfare,  In  the  exercise  of  the  police  power 
of  tbe  state.  Holden  v.  Hardy,  109  U.  S.  366, 
18  Sup.  Ct  383,  42  li.  Bd.  780;  State  ▼.  Le- 
gendre,  138  La.  154,  70  South.  70,  L.  R.  A. 
1916B,  1270.  The  equal  protection  clause 
does  not  prohibit  any  and  every  discrimi- 
nation tn  the  law,  but  only  such  a  discrimi- 
nation as  would  be  arbitrary  or  without  good 
reason. 

The  judgment  appealed  from  Is  annulled, 
and  It  is  ordered  that  this  case  be  remanded 
to  the  First  dty  criminal  court  for  further 
pitxieedtngs  not  Inconsistent  with  tbe  fore- 
going opinion. 

SOMMERYILLE,  J.,  takes  no  part 


(US  I*.  66S) 

No.  23958. 

Succession  of  POPP. 

POPP  V.  INHERITANCE  TAX  COLLECTOR. 

(Supreme  Court  of  Louisiana.     June  30,  1920. 

On  the  Merits,  Jan.  8,  1921.    Rebeaiing 

Denied  Feb.  28,  1921.) 

(ByUalnu  fry   tike  Oottrt.) 

1.  Appeal  and  error  4s»l4(2)— Judgment 
awarding  speclflo  amounts  after  remand  by 
Supremo  Court  held  appealable. 

Where  on  appeal  a  judgment  is  set  aside 
and  the  case  remanded,  to  be  proceeded  with 
in  accordance  with  the  Tiews  expressed  by  this 
court,  the  judgment  thereafter  rendered  by  the 
trial  court  awarding  plaintiff  specific  amounts 
within  the  appellate  jurisdiction  is  appealable. 

On  the  Merits. 
(SvOabua   by  Bdiiorial  Btaf.) 

2.  Appeal  and  error  <S=»1 194(2)— Remand  held 
to  foreclose  discussion  on  points  covered  by 
opinion;  "Knal  decree." 

Where  on  appeal  the  judgment  was  set 
aside  and  the  case  remanded  "to  be  proceeded 
with  in  accordance  with  the  views  herein  ex- 
pressed," snch  decree  did  not  operate  as  a  final 
decree,  but  bad  the  effect  of  closing  the  dis- 
cussion upon  every  point  covered  by  the  views 
expressed  in  the  opinion  upon  which  decree 
was  founded. 

[Eid.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment] 

O'Niell  and  Dawkins,  JJ.,  dissenting. 

Appeal  from  GlvU  District  Court,  Parish 
at  Orleans;  Hugh  O.  Cage,  Judge. 

Proceeding  by  the  succession  of  John  F. 
Popp  against  the  Inheritance  Tax  Collector. 


Judgment  for  the  Oolleetw,  and  tbe  succes- 
sion appeals.  Motion  to  dismiss  aK)eal 
overruled,  and  judgment  afiSrmed. 

See,  also,  146  La.  464,  83  South.  765.      ' 

Walter  S.  Lewis,  of  New  Orleans,  for  Mrs. 
Rebecca  Grant  Popp. 

Edward  Ri^tor,  of  New  Orleans,  tat 
Thomas  ConnelL 

On  Motion  to  Dismiss. 

MONROE,  a  J.  When  this  case  was  be- 
fore this  court  upon  a  previous  occasion  (146 
La.  464,  83  South.  765),  the  various  issues 
presented  were  considered,  and  conclusions 
were  reached  and  expressed  in  regard  to 
them,  but  the  conclusions  were  not  made  ex- 
ecutory by  the  decree,  which  reads: 

"The  judgment  appealed  from  is  therefore 
set  aside,  and  the  case  is  remanded  to  the  trial 
court  to  be  proceeded  with  in  accordance  with 
the  views  herein  expressed;  the  succession  to 
pay  tbe  cosU  of  the  appeal" 

It  is  evident  that,  as  thus'  formulated,  tba 
decree  called  for  further  proceedings  In,  and 
a  judgment  by,  tbe  district  court,  and  equal- 
ly evident  that  it  devolved  upon  that  tribu- 
nal to  determine  the  character  of  tbe  pro- 
ceedings contemplated  by  the  decree  of  this 
court,  and  the  spedflc  decree  to  be  rendered 
by  It  as  baaed  thereon.  The  court  ruled, 
after  hearing  argument,  that  it  would  base 
its  judgment  on  the  pleadings  in  the  case 
and  the  opinion  and  decree  of  this  court, 
thereby  overruling  the  contention  of  defend- 
ant's counsel  that  the  decree  of  this  court 
should  be  construed  as  a  mandate  directing 
that  the  cause  l>e  tried  de  novo  and  after  a 
regular  assignment  for  trial.  TTie  judgment 
as  rendered  was  In  accordance  with  the  trial 
judge's  Interpretation  of  the  views  expressed 
in  the  opinion  of  this  court;  and  defendant 
has  appealed  therefrom.  Appellee  moves  to 
dismiss  the  appeal  on  the  ground  that  all 
the  Issues  Involved  therein  were  determined 
by  the  opinion  and  decree  heretofore  handed 
down  and  are  not  to  be  further  considered. 

[1]  The  Judgment  appealed  from,  however, 
possesses  all  the  attributes  of  a  final  judg- 
ment appealable' to  this  court,  and  the  ques- 
tion whether  the  trial  judge  erred  in  adopt- 
ing the  basis  upon  which  it  has  been  predi- 
cated or  In  any  other  respect  la  one  for  the 
review  of  which  the  appeal  is  allowed,  and 
whldi  Is  not  properly  before  this  court  upon 
a  moticm  to  dismiss.  The  motion  is  therefore 
overruled. 

On  the  Merits. 

PROVOSTT,  J.  No  Issues  are  presented 
on  the  i>resent  appeal  which  were  not  care- 
fully and  fully  considered  on  a  former  ap- 
peal, and,  as  this  court  tbought,  finally  de- 
cided. On  this  former  appeal  the  following 
decree  was  entered: 


^ssFor  other  eases  see  same  toplo  and  KBY-NUMBBB  In  all  Kay-Numbered  DlgesU  and  Iiulezas 
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"The  Judgment  appealed  from  is  therefore 
■et  aside,  and  tbis  case  is  remanded  to  the 
trial  count  to  be  proceeded  with  in  accordance 
with  the  views  lierein  expressed." 

[2]  While  this  decree  did  not  operate  as 
a  final  decree  In  the  case,  It  had  the  effect 
of  closing  discussion  upon  every  point  cover- 
ed by  the  "views  herein  expressed";  1.  e^, 
expressed  in  the  opinion  upon  which  the  de- 
cree was  founded. 

These  iwints  were  submitted  to  this  court 
for  decision ;  and  after  the  moat  mature  con- 
sideration they  were  decided.  On  applica- 
tion for  a  rehearing  the  same  discussion  was 
gme  over  again;  and  these  points  were 
again  decided  as  an  effect  of  the  rehearing 
being  denied.  By  the  said  decree  there  was 
no  intention  whatever  of  leaving  these  points 
open  for  further  discussion.  On  the  con- 
trary, the  lower  court  was  directed  to  pro- 
ceed with  the  case  "In  accordance  with  the 
views  herein  expressed."  To  that  extent 
the  dedsion  was  final.  Tbis  court  passed 
finally  upon  all  the  issues,  and  remanded  the 
case  only  for  the  doing  of  wliatever  else 
remained  to  t>e  done  In  the  case  after  all  the 
■aid  issues  had  been  thus  settled. 

In  Kellam  v.  Rlppey,  S  La.  Ann.  202,  thla 
court  said: 

"We  think  the  decision  final.  The  right  of 
the  defendant  to  recover  was  passed  upon  and 
expressly  recognized;  but,  as  the  evidence  in 
the  record  was  insufficient  to  enable  the  court 
to  fix  the  amount  to  which  he  was  entitled,  the 
ease  was  remanded  for  that  purpose," 

So  In  the  instant  case  the  right  of  the 
Inheritance  tax  collector  to  recover  was  pass- 
ed upon  and  expressly  recognized;  and  aU 
that  was  left  open  was  for  the  lower  court 
to  make  the  computation  from  the  data  in 
the  record  of  the  amount  In  which  judgment 
should  be  entered — the  work  merely  of  an 
accountant 

In  Davis  t.  Wilcoxon,  10  La.  Ann.  840,  al- 
though there  had  not  been  on  the  previous 
hearing  any  decree  for  the  Improvements, 


and  that  they  had  no  mortgage  nor  privilege 
on  the  land. 

"Let  the  judgment  of  the  district  court  be 
affirmed  so  far  as  it  decrees  that  plaintiff  is 
not  bound  to  defendants  for  the  payment  of 
the  notes,  and  in  all  other  respects  let  it  be 
annulled  and  reversed. 

"Let  the  case  be  remanded  *  *  *  to  be 
proceeded  with  according  to  law." 

It  will  be  noted  that  the  district  court  had 
decreed  that  Carroll,  Hoy  &  Co.  "had  no 
mortgage  nor  ptlvilege  on  the  land,"  and  that 
the  Supreme  Court  "annulled  and  reversed" 
the  judgment  in  that  respect 

On  the  second  appeal  the  court  decided 
that  the  judgment  on  the  first  appeal  was 
not  conclusive  on  the  question  of  whether 
Carroll,  Hoy  &  Co.  had  a  mortgage  and  ven- 
dor's privilege  or  not 

On  the  first  appeal  the  court  had  said: 

"The  land  has  been  sold  for  $100.00  at  the 
suit  of  Davidson;  but  there  is  no  evidence  in 
the  record  showing  what  snm  is  owing  him. 
The  case  must  therefore  be  remanded." 

Manifestly  the  case  was  remanded  for  the 
sole  purpose  of  allowing  evidence  to  be  pro- 
duced to  show  what  snm  was  due  Davidson. 
The  decision  on  the  second  appeal,  allowing 
the  question  of  mortgage  vel  non  to  be  re- 
opened, was,  as  appears  to  us,  plainly  wrong. 

And  80  we  find  that  in  Chaffe  &  Bro.  v. 
Morgan,  30  La.  Ann.  1310,  this  court  qnall- 
fled  this  Davidson  v.  Carroll,  Hoy  dc  Co.  de- 
cision, as  follows: 

"In  Davidson  v.  Carroll,  Hoy  &  Co.,  28  An. 
108,  the  court  aald,  TThe  reasons  given  by  the 
court  for  judgment  form  no  part  of  the  Judg- 
ment itself,  and  the  Judge  of  the  lower  court 
is  not  bound  by  the  expressions  used  by  the  Su- 
preme Court  outside  of  the  decree,'  to  which 
we  will  add,  for  fear  of  misapprehension,  un- 
less it  be  in  some  matter  of  instructions  how 
to  proceed  on  some  point  expressly  ruled  by 
this  court  which  then  must  be  obeyed  as  the 
thing  adjudged." 

In  Police  Jury  of  Lafourche  v.  Police  Jury 
of  Terrebonne,  48  La.  Ann.  1299,  20  South- 
708,  the  decree  in  a  previous  suit  had  under- 


the  court  held  the  former  decision  to  bo   taken  to  fix  the  boundary  line  between  the 
final  on  the  question  of  improvements.  |  two  parishes,  but  had  done  so  by  reference 

In  Pepper  v.  Dunlap,  5  La.  Ann.  200,  9  La.  1  to  a  bayou  whldt  could  not  possibly  serve 
Ann.  137,  the  court  did  not  hold  that  the  Is- 1  for  that  purpose,  and  the  court  therefore  in 
sues  In  a  case  could  not  be  dosed  by  decision  |  the  second  suit  held  the  said  decree  to  be  not 


without  the  decision  being  followed  by  a  de- 
cree carrying  it  into  effect  but  simply  that 
two  points  had  been  thus  finally  decided  on 
ttie  previous  occasion,  whereas  a  third  had 
not  been  finally  passed  on  for  want  of  suffi- 
cient evidence,  and  that  this  third  point  was 
Btiil  open. 

In  Davidson  r.  OarroU,  Hoy  &  Co.,  28  La. 
Ann.  108,  the  court  on  the  prevloas  appeal 
had  said: 

"The  defendants  [Carroll,  Hoy  &  Co.]  are 
appellants  from  a  judgment  decreemg  that 
plaintiff  was  not  bound  to  them  on  the  notes. 


conclusive.  The  case  appears  to  bear  no 
analogy  with  the  present 

In  Keane  v.  Fisher,  10  La.  Ann.  261,  the 
court  held  that  a  statement  by  the  court 
Incidentally  in  the  opinion  could  not  control 
or  affect  the  decree,  which  affirmed  unquaU- 
fledly  the  judgment  appealed  from.  This 
was  simply  the  application  of  the  rule  at 
res  judicata. 

We  have  thus  reviewed  the  cases  cited  by 
by  the  learned  counsel  of  the  succession  of 
Popp,  and  see  no  reason  for  going  further. 
If  counsel  were  correcv  In  bis  contention  tluit 
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laeneB  ezpresely  dedded  by  ttie  court  with  a 
▼lew  to  finality  are  not  closed  unless  fol- 
lowed by  an  actual  decree,  this  court  would 
be  precluded  from  erer  remanding  cases  for 
the  mere  purpose  of  carrying  out  the  details 
of  a  case  Involving  mere  clerical,  or  accoimt- 
ant  work  after  the  Issues  have  been  fully 
considered  and  decided  with  a  view  to  final- 
ity— a  thing  heretofore  often  done  by  this 
court,  and  by  the  Supreme  Court  of  the 
United  States,  and  doubtleas.by  all  appellate 
courts. 

The  Judgment  appealed  from  has  simply 
carried  out  the  decision  heretofore  made  by 
this  court. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgmait  appealed  from  be 
affirmed,  and  that  the  succession  of  Popp  pay 
the  costs  of  this  appeal. 

O'NIETX,  J^     dissents  and  hands  down 
reasons. 
DAWKINS,  J.,  dissents. 

O'NVELL,  3.  (dissenting).  The  opinion 
submitted  by  Mr.  Justice  PROVOSTY  ap- 
pears to  me  to  be  a  contradiction  of  the  opin- 
ion and  decree  already  rendered  in  this  case 
overruling  appellee's  motion  to  dismiss  the 
appeal.  According  to  the  opinion  of  Mr.  Jus- 
tice PROVOSTI,  the  decree  heretofore  ren- 
dered by  this  court  (146  La.  464,  83  South. 
765)  remanding  case  No.  23391  to  the  district 
court  to  be  proceeded  with  according  to  the 
views  expressed  in  the  opinion  of  this  court 
left  nothing  for  the  district  Judge  to  do  but 
to  enter  a  perfunctory  Judgment  fixing  the 
inheritance  tax  at  S  per  cent,  on  $198,664 
(half  of  $397,308),  and  condemning  the  suc^ 
cession  to  pay  Interest  thereon  at  2  per 
cent,  per  month  from  the  ISth  of  January, 
1911.  If  this  court  had  intended  that  the 
district  Judge  should  have  no  further  author- 
ity than  to  render  that  Judgment,  this  court 
itself  would  have  rendered  the  Judgment 
There  was  no  calculation  to  be  made;  and 
none  was  made. 

When  Oie  mandate  of  this  court  was  filed 
In  the  district  court,  the  attorney  for  the 
tax  collector  obtained  a  rule  on  Mrs.  Popp 
to  eOiow  cause  why  a  Judgment  should  not  be 
entered  against  her  without  further  proceed- 
ings. Tn  answer  to  the  rule,  she  contended 
that  the  case  should  be  tried  and  that  evi- 
dence should  be  heard.  The  court  ruled 
against  her,  and  peremptorily  rendered  Judg- 
ment against  her  condemning  her  to  pay  6 
per  cent,  on  $198,654,  and  a  penalty  of  2 
per  cent  per  month  from  the  18tb  of  Jan- 
uary, 1911.  The  tax  amounts  to  approxi- 
mately $10,000,  and  the  penalty  amounts  to 
240  per  cent,  or  approximately  $24,000. 

Mrs.  Popp  appealed  from  the  Judgmrait 
The  Inheritance  tax  collector  moved  to  dis- 
miss the  appeal,  on  the  ground  that  this 
court  had  rendored  a  final  Judgment  leaving 


I  nothing  for  the  district  Judge  to  do  but  to 
render    the    perfunctory    Judgment    against 

I  Mrs.  Popp,  condemning  her  to  pay  the  tax 
of  S  per  cent  on  $108,654  and  the  penalty 
of  2  per  cent  per  month  from  the  18th  of 
January,  1911. 

Of  course.  If  this  court  had  rendered  sudi 
a  final  Judgment  ordering  the  district  Judge 
to  render  Judgment  against  Mrs.  Popp  for  a 
tax  at  a  fixed  rate  on  a  fixed  sum,  and  lot 
interest  or  a  penalty  at  a  fixed  rate,  the 
Judgment  of  the  district  court  carrying  out 
the  decree  of  this  court  would  have  been 
final,  and  there  would  have  been  no  right  <rf 
appeal  from  the  Judgment  As  a  matter  of 
fact,  the,  opinion  submitted  by  Mr.  Justice 
PROVOSTY  maintains  yet  that  the  right  of 
appeal  amounts  to  nothing,  because.  In  the 
opinion  of  Mr.  Justice  PROVOSTT,  every 
issue  in  the  case  was  foreclosed  by  the  de- 
cree heretofore  rendered  by  this  court 

In  the  opinion  written  by  the  Chief  Jus- 
tice overriding  the  motion  to  dismiss  the  ap- 
peal it  was  said: 

"When  this  case  was  before  this  court  npoa 
a  previous  occasion,  the  various  Issues  pre- 
sented were  considered  and  conclusions  reach- 
ed and  expressed  in  regard  to  them,  but  the 
condudons  were  not  made  executory  by  the 
decree,  which  reads:  The  Judgment  appealed 
from  is  therefore  set  aside,  and  the  case  is 
remanded  to  the  trial  court  to  be  proceeded 
with  in  accordance  with  the  views  hei'ein  ex- 
pressed; the  succession  to  pay  the  costs  of 
appeal*  It  is  evident  that  as  thus  formulated, 
the  decree  called  for  further  proceedings  in, 
and   a  Judgment  by,   the  district  court"   etc. 

"The  judgment  appealed  from,  however,  pos- 
sesses an  the  attributes  of  a  final  judgment, 
appealable  to  this  court  and  the  question, 
whether  the  trial  judge  erred  in  adopting  the 
basis  upon  which  it  has  been  predicated,  or 
in  anjf  other  respeot  [my  italics],  is  one  for 
the_  review  of  which  the  appeal  is  allowed,  and 
which  is  not  properly  before  this  court  on  a 
motion  to  dismiss." 

There  can  be  no  doubt  that  if  this  court 
had  believed  that  all  issues  in  the  case  were 
foreclosed  by  the  Judgment  of  this  court  re- 
manding the  case,  the  appeal  would  have 
been  dismissed,  because  it  would  be  futile  to 
allow  an  appeal  from  a  Judgmait  whl(di  haa 
finally  disposed  of  every  issue  In  the  caae 
in  accord  with  a  final  decree  already  render- 
ed by  this  court 

As  a  matter  of  fact  this  court  has  no 
authority  or  Jurisdiction  to  command  an- 
other court  to  render  a  particular  Judgntoit 
Article  906  Of  the  Code  of  Practice  declaren: 

"When  the  Supreme  Court  reverses  the  Judg- 
ment of  an  inferior  court  it  shall  prononnce 
on  the  case  the  judgment  which  the  lower 
court  should  have  rendered,  if  it  be  in  posses- 
sion of  all  the  faxrta  and  testimony  to  enaUe 
it  to  pronounce  definitively." 

It  will  not  do  to  say  that  this  court  was 
not  In  poesesBloB  ot  all  the  facta  anf.  teatt- 
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mony  to  pronoonoe  a  deflnltlTe  Judgment; 
because,  If  tbla  court  was  not  In  posaeasion 
of  all  of  the  facts  and  testimony  to  enable 
It  to  pronounce  a  definitive  Judgment,  the 
district  court  could  not  hare  pronounced  the 
definitive  Judgment  without  having  further 
facts  or  testimony. 

The  effect  of  the  Judgment  proposed  to  be 
rendered  by  Mr.  Justice  PROVOSTY  wUl  be 
to  overrule  what  was  said  by  this  court  in 
the  Succession  of  Westfeldt,  122  La.  836,  48 
South.  281,  and  to  overrule  also  the  decision 
in  the  Succession  of  Harrow,  140  La.  670,  78 
South.  683,  L.  R.  A.  I&ITD.  281.  In  the 
Succession  of  Westfeldt  It  was  said  that  Act 
Ma  lOe  of  1806  Imposed  the  Inheritance  tax, 
not  upon  the  property  itself,  but  upon  the 
right  of  inheritance,  and  that  the  statute  did 
not  purport  to  impose  the  tax  upon  a  right 
of  inheritance  granted  by  the  law  of  another 
state.  That  decision  was  followed  by  the 
Succession  of  Harrow.  In  the  latter  case 
the  Identical  question  which  is  now  before 
the  court  was  decided  contrary  to  the  deci- 
sion which  is  now  proposed  to  be  rendered. 
The  ruling  was  that  personal  property,  con- 
sisting of  money  on  deposit  and  bonds  and 
promissory  notes,  etc.,  in  a  bank  in  this 
state,  belonging  to  a  person  who  resided  and 
died  In  another  state»  was  not  subject  to  an 
inheritance  tax,  nnder  Act  109  of  1006.  A 
rehearing  was  granted  in  the  case,  and  It 
was  reargued  orally  and  in  printed  briefs  by 
very  able  counsel  on  both  sides;  and,  after 
a  careful  reconsideration  of  the  question, 
this  court  finally  disposed  of  the  question 
with  the  utmost  deliberation,  thus: 

"The  opinion  heretofore  handed  down  is  re- 
instated and  made  the  Judgment  of  the  conrt." 

The  only  reason  given  by  Mr.  Justice  PRO- 
VOSTY for  proposing  to  overrule  the  previ- 
ous decisions  on  this  question  is  the  state- 
ment that  the  coiurt  overlooked  section  19  of 
Act  Mo.  109  of  1806.  Section  19  of  thu 
statute,  in  my  opUiioa,  does  not,  even  re- 
motely, intimate  that  the  Inheritance  tax 
shall  be  imposed  upon  movable  property  be- 
longing to  the  succession  of  a  nonresident 
and  inherited  under  the  laws  of  another  state. 
n>at  section  of  the  statute  merely  declares 
that  the  district  court  of  the  parish  in  which 
is  situated  property,  either  real  or  perscxial, 
belonging  to  the  succession  of  a  deceased 
nonresident,  shall  have  Jurisdiction  to  ren- 
der such  orders  or  decrees  as  may  be  appro- 
priate with  regard  to  the  inheritance  tax. 
The  sections  immediately  preceding  section 
19  declare  that  no  person  shall  be  permitted 
to  take  possession  of  property  belonging  to 
the  succession  of  a  deceased  person  without 
first  obtaining  a  decree  of  a  court  fixing  the 
amount  of  the  inheritance  tax,  and  without 
paying  the  tax,  or  obtaining  a  decree  de- 
claring that  no  Inheritance  tax  Is  due.    Sec- 


tion 17  provides  that  no  bank  or  banker  or 
other  depositary  shall  deliver  any  money  or 
other  thing  on  deposit  to  any  heir  or  lega- 
tee claiming  to  have  inherited  the  money  or 
other  thing,  and  that  no  corporation  shall 
transfer  its  stock  to  any  heir  or  legatee 
claiming  to  have  inherited  It,  unless  the 
tax  due  there<Hi  shall  have  been  paid,  "or 
unless  it  be  Judicially  determined  in  tba 
manner  herein  prescribed  tb&t  no  tax  is  due 
by  such  heir  or  legatee."  Then  follows  seo- 
tloa  18,  declaring  that  the  burden  of  proof 
that  the  property  does  not  owe  an  inherl- 
ance  tax  shall  be  upon  the  heir  or  l^atee 
claiming  the  property.  Then  follows  section 
19,  saying  what  court  shall  have  Jurisdiction 
to  determine  whether  the  property  owes  an 
inheritance  tax.  With  regard  to  property 
claimed  by  inheritance  from  a  person  whom 
the  heir  or  legatee  alleges  was  a  nonresldoit 
section  19  merely  provides  that  the  district 
court  of  the  parish  in  which  the  property  is 
situated  shall  have  Jurisdiction  to  determine 
the  question.  But  the  language  of  that  sec- 
tion is  not  susceptible  of  the  interpreta- 
tion that  the  district  court  of  the  parish  in 
which  is  situated  personal  property  belong- 
ing to  a  deceased  nonresident  must  decree 
that  the  property  owes  an  Inheritance  tax. 

In  the  next  year  after  the  decision  was 
rendered  by  this  court  in  the  Succession  of 
Harrow  the  Legislature  enacted  Act  SI  of 
1918,  pi  75,  amending  section  2  of  Act  Mo. 
100  of  1906)  so  as  to  make  the  law  applica- 
ble to  personal  property  in  this  state  belong- 
ing to  the  succession  of  a  deceased  nonresi- 
dent. The  Legislature  thereby  accepted  and 
acquiesced  In  the  ruling  of  this  court  that 
the  statute  did  not  theretofore  apply  to  per- 
sonal property  in  this  state  belonging  to  the 
succession  of  a  deceased  nonresident.  It 
is  now  proposed  to  reverse  our  ruling  on  that 
subject,  and  say  to  the  Legislature  that  the 
statute  of  1918  was  altogether  unnecessary. 
And  the  only  reason  given  for  this  acknowl- 
edgment of  an  error  on  our  part  is  the  state- 
ment that  we,  and  all  of  the  very  able  at> 
tomeys  who  argued  the  cases  of  Succession 
of  Westfeldt  and  the  Succession  of  Harrow, 
overlooked  section  19  of  the  act  of  1906. 
The  decisions  in  those  cases  were  unanimous. 
There  was  not  a  dissenting  voice  in  the  deci- 
sion of  either  case,  either  originally  or  on  re- 
hearing. It  Is  not  reasonable  to  believe  that 
every  member  of  this  court  and  all  of  the 
attorneys  who  took  part  In  the  trial  of  those 
cases  would  have  overlooked  section  19  of 
the  statute  If  that  seption  had  been  at  all 
applicable  to  the  question.  The  manifest 
reason  why  section  19  was  not  referred  to  is 
that  It  did  not,  even  remotely,  intimate  that 
personal  property  inherited  from  a  deceased 
n<mresident  should  be  burdened  with  an  in- 
heritance tax  by  the  law  of  this  state.  Un- 
der the  doctrine  that  the  power  to  tax  is  the 
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power  to  destroy,  Vm  Ij^lfllatnre  of  ttals 
state  coold  destroy  the  right  of  Inheritance 
granted  by  the  statute  of  another  state  If  the 
Legislature  of  this  state  coald  tax  the  right 
of  Inheritance  granted  by  the  law  of  an- 
other state.  Whether  the  Legislature  could 
Impose  a  tax  upon  the  right  of  Inheritance 
granted  by  the  law  of  another  state,  bow- 
ever,  is  not  the  question;  for  it  has  already 
been  thrice  decided  by  this  court  that  the 
statute  of  1006,  before  it  was  amended  by  the 
act  of  1918,  did  not  pTirport  to'lmpose  an  in- 
heritance tax  upon  a  right  of  inheritance 
granted  by  the  law  of  another  state. 

If  I  could  reconcile  my  mind  to  the  opin- 
ion that  the  personal  property  inherited  by 
Mrs.  Popp  under  the  law  of  another  state 
should  be  burdened  with  the  inheritance  tax 
Imposed  by  the  statute  of  1906,  I  would  be  of 
the  opinion  that  the  tax  should  be  not  6  per 
cent.,  but  2  per  cent  By  Act  No.  42  of  1912 
sectkm  1  of  the  act  of  1906  was  amended,  by 
reducing  the  tax  from  S  to  2  per  cent ;  and 
the  amending  statute  declares  that  it  sliaU 
apply  to  "all  successions  not  finally  closed, 
or  in  whidi  the  final  account  has  not  been 
filed."  In  the  opinion  of  Mr.  Justice 
PKOVOSTT,  the  amending  statute  Is  nncon- 
Rtitutlonal  in  so  far  as  it  applies  to  succes- 
sions not  finally  closed,  because  article  69  of 
the  Constitution  declares  that  the  General 
Assembly  shall  not  have  authority  to  release 
the  indebtedness,  liability,  or  obligation  of 
any  corporation  or  individual  to  the  state. 
My  opinion  is  tliat  that  article  merely  means 
that  the  General  Assembly  shall  not  have  au- 
thority to  release  any  particular  debt  or  lia- 
bility or  obligation  due  to  the  state  by  any 
particular  corporation  or  individual.  It  can 
hardly  be  disputed  that  the  Legislature 
might  have  repealed  altogether  Act  109  of 
1906,  and  might  have  made  the  repealing  act 
applicable  to  successions  that  were  not  tl)en 
finally  closed.  If  the  Legislature  had  re- 
pealed In  1912  the  statute  of  1906,  end  had 
declared  that  the  repealing  law  should  apply 
to  successions  not  then  finally  closed,  it  is 
certain  that  the  tax  collector  could  not  have 
proceeded,  under  the  repealed  law,  to  collect 
nn  inheritance  tax. 

The  opinion  submitted  by  Mr.  Justice 
PROVOSTY  also  condemns  Mrs.  Popp  to  pay 
a  penalty  amounting  to  approximately  $24,- 
000.  I  call  the  2  per  cent  per  month  in- 
terest a  "penalty,"  because  it  Is  defined  in 
the  side  note  of  section  24  of  the  statute  of 
1906  as  a  "delinquent  penalty."  That  sec- 
tion declares  that  the  court  may,  in  its  dis- 
cretion, remit  this  penalty  "in  cases  in  which 
the  settlement  of  the  succession  Is  not  un- 
duly delayed,  or  in  which  the  right  of  any 
party  to  re<^ve  an  inheritance  or  legacy 
is  contested,  and  in  all  cases  in  which  the 
f&ilure  to  pay  the  tax  on  any  legacy  or  in- 


heritance within  the  period  spedfled  Is  not 
Imputable  to  the  laches  of  the  heir  or  lega- 
tee." Sorely  it  cannot  be  said  that  Mrs. 
Popp's  failure  to  pay  the  tax  in  this  case 
was  due  to  laches  on  her  part  She  had  been 
informed,  by  the  decision  of  this  court  In  the 
Succession  of  VVe&tfeldt  rendered  In  Jan- 
uary, 1909,  12  years  ago,  that  personal  prop- 
erty in  this  state  inherited  from  a  deceas- 
ed nonresident  under  the  law  of  another 
state  did  not  owe  an  inheritance  tax,  under 
the  law  of  this  state  before  it  was  amended 
by  the  act  of  1918.  That  information  to 
Mrs.  Popp  was  confirmed  by  this  court  and 
reconfirmed  by  the  two  decisions  rendered 
in  the  Succession  of  Harrow.  Every  member 
of  this  court  therefore  has  heretofore  believ- 
ed, as  Mrs.  Popp  believed,  that  she  did  not 
owe  the  inheritance  tax.  It  appears  to  me 
to  be  a  grave  injustice  to  Impose  upon  Mrs. 
Popp  a  fine  or  penalty  of  nearly  $24,000  for 
bein^  guilty  of  laches  In  following  three 
unanimous  decisions  of  this  court 

As  was  said  in  overruling  the  motion  to 
dismiss  this  appeal,  the  expressions  of  opin- 
ion contained  in  the  decision  heretofore  ren- 
dered in  the  Succession  of  Popp,  146  La.  464, 
83  South.  765,  have  not  become  the  final 
Judgment  or  decree  of  this  court  Tb»  er- 
roneous expressions  contained  In  the  opinion, 
therefore;  can  and  ought  to  be  corrected. 

For  the  foregoing  reasons,  and  for  the  rea- 
sons expressed  in  my  dissenting  opinion,  re- 
ported in  146  La.  464,  83  South.  769,  I  re- 
spectfully dissent  from  the  c^inim  which 
has  been  submitted  by  Mr.  Justice  PBO- 
VOSTY  for  our  oonsideration. 


0.a  La. 


No.  23321. 


CAMBON  BROS.  V.  SUTHON  et  at. 

SUTHON  at  al.  v.  CAMBON  BROS. 

(Supreme  Court  of  LouiBlana.  Jan.  7,  1921. 
Rehearing  Denied  on  Motion  to  Dismiss  Jan. 
31,  1921.  On  the  Merits,  Jan.  SI,  1921.  Re- 
hearing Denied  on  the  MeriU  Feb.  28,  1921.) 

(Bylldbu*  hv  Editorial  Staff.) 

I.  Abatement  and  revival  ^=969— Appeal  and 
error  «=>334( I)— Judgment  rendered  or  ac- 
tion taken  after  death  of  party  null  and  void. 
Ordinarily  the  death  of  either  party  to  the 
suit  would  cause  it  to  lapse,  but  under  Code 
Prac.  arts.  21,  120,  and  rule  17  (67  South. 
xi),  proceedings  on  death  of  party  shall  con- 
tinue valid  as  far  as  they  have  gone,  and  shall 
remain  in  conrt  subject  to  be  proceeded  with  ae 
soon  aa  the  legal  representatives  of  the  deceas- 
ed party  have  made  themselves,  or  have  been 
made,  parties,  and  where  party  dies  pending 
appeal  all  proceedings  taicea  np  to  the  death 
are  valid,  but  any  judgment  rendered  after 
the  death  ia  null  and  void,  except  where  the 
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personal  representatire  of  the  d«ceaMd  haa 
b««n  bronsht  in  aa  a  party. 

2.  Appeal  and  error  «=»80l(3)— Death  of  par- 
ty anit  aeeeptaace  of  succession  with  bene- 
flt  of  inventory  no  ground  for  dismissing  ap- 
peal. 

It  is  no  ground  for  dismiasal  of  appeal  on 
death  of  a  party  pending  appeal  that  heirs  have 
accepted  the  snccession  of  the  decedent  with 
benefit  of  inrentory,  and  that  therefore  no  snit 
can  be  proseented  against  them  indiyidually  as 
heirs  of  the  succession;  such  being  a  question 
to  be  considered  on  the  merits  and  not  on  mo- 
tion to  dismiss. 

3.  Appeal  and  error  4t=»805— Failure  to  make 
legal  repreeentatlves  of  deceased  appellee 
parties  showed  no  abaadonnient  of  appeal. 

That  plaintiffs  and  appellants  failed  to  make 
the  legal  representatives  of  a  certain  party  ap- 
pellee parties  at  the  time  of  her  death  pending 
appeal,  or  prior  to  the  hearing  of  the  case  on 
the  appeal  and  judgment,  although  they  knew 
of  the  death,  was  no  ground  for  dismissal  of 
the  appeal  under  a  claim  that  the  parties  there- 
by abandoned  the  appeal. 

4.  Appeal  and  error  «=3805  —  Abandonment 
must  be  result  of  consent 

Abandonment  of  an  appeal  must  be  the  re- 
anlt  of  consent,  of  a  consdoua  operation  of  the 
will,  or  it  must  be  the  result  of  some  positive 
law. 

On  the  Merita. 

5.  Costs  <s=3238(l)— Party  unnecessarily  dting 
appellees  liable  for  oostt. 

Where  a  judgment  in  favor  of  a  widow  and 
her  daughters  was  reversed  after  the  widow 
died  pending  appeal  and  without  her  personal 
representatives  being  made  parties,  and  hence 
the  judgment  of  reversal  was  binding  on  the 
daughters,  the  appellant  should  bear  the  cost  of 
citing  the  daughters  on  a  second  hearing  of 
the  appeal,  brought  about  by  reason  of  the  in- 
validity of  the  reversal  aa  to  the  representa- 
tives of  the  deceased  widow. 

O'NieU,  J.,  dissenting  as  to  denial  vt  motion 
to  dismiss  appeal. 


Appeal  from  Twentieth  Jndidal  District 
Court,  Parish  of  Terrebonne;  H.  M.  WalUs^ 
Jr.,  Judge. 

Foreclosure  by  Cambon  Bros,  against  Miss 
Fannie  Suthon  and  others  and  an  injunction 
suit  by  TVldow  Lucius  Suthon  and  others 
against  Cambon  Bros.  From  a  judgment  in 
favor  of  Widow  Lucius  Suthon  and  others, 
Cambon  Bros.  appeaL  Judgment  set  aside, 
dnd  Injimctlon  dissolved. 

See,  also,  84  South.  486. 

Butler  ft  Wumow,  of  Houma,  and  Mer- 
rick ft  Schwars,  of  New  Orleans,  for  appel- 
lants. 

Harris  Gagne,  of  Houma,  Walter  J.  Suthmi, 
Jr.,  and  Archibald  M.  Suthon,  both  of  New 
Orleans,  for  appellee  Fannie  Suthon. 


PBOVOSTY,  J.  There  was  oral  argument, 
and  five  briefs  have  been  filed,  on  this  mo- 
tion to  dismiss.  The  matter  has  Impressed 
us  throughout  as  being  in  the  nature  of  a 
tempest  In  a  teapot  Mrs.  Lucius  Suthon 
and  her  four  cblldr^,  Hugh,  Fannie,  Mary, 
and  Georglna  Suthon,  executed  a  mortgage 
for  a  large  amount  in  favor  of  the  plaintiffs, 
Cambon  Bros.  The  debt  maturing  and  not 
being  paid,  Cambon  Bros.  Instituted  foreclo- 
sure proceedings.  Mrs.  Suthon  and  her  three 
daughters  sued  out  an  injunction.  The  low- 
er court  decided  In  their  favor,  perpetuating 
the  injunction.  Cambon  Bros,  appealed,  per- 
fected their  appeal,  and  brought  it  to  this 
court  Before  the  case  came  on  to  be  heard 
in  this  court,  Mrs.  Suthon  died.  The  case 
was  argued  and  submitted  without  any  sug- 
gestion being  made  to  this  court  of  the  death 
of  Mrs.  Suthon,  and  so  the  court  proceeded 
to  decide  the  case  as  if  Mrs.  Suthon  were 
still  living,  and  reversed  the  judgment  of 
the  lower  court,  and  dismissed  the  injunction 
suit  The  appellees  applied  for  a  rehearing, 
still  without  any  suggestion  having  been 
made  of  the  death  of  Mrs.  Suthon.  The  ap- 
plication for  a  rehearing  was  denied,  and 
the  mandate  of  this  court  was  sent  down  to 
the  lower  court 

[1]  There  cannot  be  a  suit  without  two 
parties,  a  plalntUf  and  a  defendant  Ordi- 
narily, therefore,  the  death  of  either  party 
to  the  suit  would  cause  it  to  lapse.  Our  law 
haSj  however,  made  provision  against  this 
undesirable  result  (C.  F.  arta  2X,  120),  and 
the  rules  of  this  court  contain  provisions  for 
making  parties  after  the  case  has  come  to 
this  court  on  appeal  (rule  17  [67  South,  xi]). 
By  these  provisions  Is  not  meant  that  there 
can  be  such  a  thing  as  a  suit  without  two 
opposing  parties;  all  that  is  meant  Is  that 
the  proceedings  shall  continue  valid  as  far 
as  they  have  gone,  and  shall  remain  in  court 
subject  to  be  proceeded  with  as  soon  as  the 
legal  representatives  of  the  deceased  party 
have  made  themselves,  or  been  made,  parties. 
To  that  extent,  and  in  that  sense,  the  suit 
continues  in  existence,  but  no  further  and 
not  otherwise.  Hence  It  is  that  any  judg" 
ment  that  may  be  rendered  in  it  while  it  it 
in  this  state  of  suspense,  or  mere  semiexist- 
ence,  Is  simply  null  and  void.  Edwards  v. 
Whited,  29  La.  Ann.  647 ;  Succession  of  Pick- 
ett V.  Pickett  41  La.  Ann.  882,  6  South.  655. 

The  proceedings  had  In  this  suit,  there- 
fore, after  the  death  of  Mrs.  Suthon,  were, 
in  so  far  as  the  interests  of  her  legal  repre- 
sentatives were  concerned,  simply  null  and 
void;  non  avenue,  not  taken  place,  as  the 
French  would  say. 

In  view  of  that  legal  situation,  the  plain 
tiffsi  Cambon  Bros.,  applied  to  this  court  t« 
treat  as  null  and  void,  as  not  having  taken 
place,  all  that  was  done  in  the  suit  after  the 
death  of  Mrs.  Snthon.  fn  "o  for  .n*  flio  intor- 
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ests  of  her  legal  representatives  are  coQcem- 
ed,  and  to  make  these  legal  representatives 
parties,  and  to  proceed  In  the  salt  as  against 
them,  starting  from  that  time. 

These  representatives  having  been  accord- 
ingly made  parties,  they,  except  Hugh  Sutbon, 
have  moved  to  dismiss  the  appeal. 

[2]  Misses  Fannie,  Mary,  and  Georglna 
Suthon  assign  as  ground  of  dismissal  that 
they  have  acc^ted  the  succession  of  their 
deceased  mother  with  benefit  of  Inv^tory, 
and  that  therefore  "no  suit  can  be  prose- 
cuted against  them  individually  as  heirs  of 
said  succession." 

That  is  a  question  properly  to  be  consid- 
ered on  the  merits,  not  on  motion  to  dismiss. 

[S]  The  testamentary  executrix  assigns  as 
ground  for  dismissal  that  the  plaintiffs  and 
appellants  failed  to  make  the  legal  repre- 
aentativea  of  Mrs.  Suthon  parties  at  the  time 
of  her  death  or  prior  to  the  hearing  of  the 
case  on  the  appeal  or  to  Judgment,  although 
they  knew  of  the  death,  and  that  therefore 
they  have  abandoned  the  appeal. 

[4]  This  is,  Indeed,  a  strange  conduslon. 
Abandonment  must  be  the  result  of  consent, 
of  a  conadoua  operation  of  the  will,  or  It 
must  be  the  result  of  some  po^tlve  law.  De- 
fendants and  appellees  do  not  even  suggest 
the  former,  and  would  seek  to  supply  the  lat^ 
ter  by  a  process  of  Inconclusive  reasoning  too 
long  drawn  out  to  be  r^roduced  here. 

In  the  case  of  Roberts  v.  Benton,  1  Bob. 
100,  dted  In  support  of  the  motion  to  dis- 
miss, the  appellant  had  tailed  to  perfect  bis 
appeal.  The  case  evidently  bears  no  analogy 
whatever  to  the  present. 

In  the  case  of  Bell  v.  Mix,  17  La.  467,  also 
dted  In  support  of  the  motion  to  dismiss,  the 
facts  were  that  at  the  January,  1840,  term 
of  court,  on  suggestion  of  defendant's  death, 
counsel  for  plalntlflC  and  appellant  obtained 
a  contisuance  of  the  case  for  making  the 
heirs  of  defendant  parties;  and  that  at  the 
February,  1841,  term,  tlie  defendant's  heirs 
had  not  yet  hem  made  parties.  The  court 
said: 

"A  motion  to  dismiss  is  now  pressed  upon  us; 
we  think  it  must  prevail,  as  the  party  has  suf- 
fered more  than  12  months  to  elapse  without 
using  any  diligence  whatever  to  prosecute  tills 
appeaL" 

It  will  be  observed  that,  for  all  that  ap- 
pears, the  appellant  In  that  case  was  ap- 


parently not  prosecuting  the  appeal,  and 
might  as  a  matter  of  fact  have  abandoned  It 
The  court  had  good  reason  to  believe  from 
the  circumstances  that  he  had;  whereas  an 
Inference  of  that  kind  In  the  present  case 
would  be  absurd. 

The  motion  to  dismiss  Is  overruled. 


O'NIELL.  J.,  dissents,  being  of  the  opin- 
ion that,  when  Cambon  Bros,  learned,  after 
the  mandate  of  this  court  had  been  filed  for 
execution  In  the  district  court,  that  Mrs. 
Suthon' had  died  before  the  Judgment  of  this 
court  was  rendered,  their  remedy  was,  not 
to  apply  to  this  court,  hot  to  take  proceed- 
ings against  Oie  codefendants,  the  Misses 
Suthon,  In  the  district  court,  to  show  that 
they  were  the  heirs  of  Mrs.  Suthon  and  were 
therefore  bound  by  the  Judgment  rendered  on 
the  appeal,  to  which  they  were  partlea. 

On  the  Merits. 

PBOVOSTT,  J.  [i]  The  sole  matter  in- 
volved in  this  appeal  being  the  Injunction 
sued  ont  by  Mrs.  Suthon  and  her  daughters, 
and  the  Judgment  heretofore  rendered  by  this 
court  dissolving  said  injunction  having  been 
valid  in  so  far  as  the  said  daughters  are  con- 
cerned, and  the  testamentary  executrix  of 
Mrs.  Snthon  possessing  full  authority  and 
quality  to  represent  her  succession  and 
stand  in  Judgment  in  this  appeal,  and  hav- 
ing been  only  cited,  there  was  no  occasion 
for  dtlng  the  said  daughters  of  Mrs.  Suthon 
on  this  second  hearing  of  the  appeal;  there- 
fore the  cost  of  dting  these  daughters  will 
have  to  be  bonie  by  the  appellants,  Cambon 
Broa. 

On  this  second  hearing,  no  argument  hav- 
ing been  offered  on  the  merits  of  the  case, 
and  nothing  new  having  developed  on  the 
merits,  there  Is  no  occasion  for  discussing  a 
second  time  the  merits  of  the  case. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  h»«- 
in  be  set  aside,  and  that  the  injunction  here- 
in be  dissolved  both  as  sued  out  by  Mrs.  Lu- 
dus  Suthon  and  her  daughters,  and  that  they 
pay  the  costs  of  this  appeal,  except  the  cost 
of  dting  the  said  daughters  of  Mrs.  Suthon 
In  their  quality  of  heirs  of  their  mother, 
which  are  to  be  paid  by  Cambon  Bros. 
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NO.  23934. 
MeCLUNQ  et  al.  v.  ATLAS  OIL  CO.  et  al. 
(Supreme  Gonrt  of  Looiaiaiia.    Feb.  28,  1821.) 

1.  Parties  «s>6(l)— Owner  of  title  can  test  a4- 
versa  claim  by  others. 

A  contract  between  an  owner  of  mineral 
lighta  and  an  attorney  construed,  and  hM  not 
only  to  five  an  interest  in  a  contemplated  law- 
suit, but  to  be  a  present  conveyance  of  a  fixed 
individual  interest,  so  tbat  the  attorney  had  a 
standing  In  court  to  test  his  title  against  oth- 
ers making  a  claim  to  the  same  thing;  he  hav- 
ing a  real  interest  to  assert  withiii  Code  Prae. 
art  18. 

2.  Vendor  and  purehaser  «s»23l(  16) —Sales; 
when  owner  of  mineral  rights  after  oonveylag 
Interest  therein  attempted  to  transfer  to  an< 
other,  latter  was  charged  with  reoord  no- 
tice. 

Where  an  owner  of  mineral  rights  convey- 
ed an  interest  therein,  and  thereafter  attempt- 
ed to  transfer  them  to  anotlier  either  by  orig- 
inal act  or  by  ratification  of  previous  leases 
which  had  expired  before  the  conveyance,  the 
latter  transferee  was  necessarily  charged  with 
notice  which  the  conveyance  records  furnished, 
and  his  rights,  if  any,  became  subordinate  to 
thoae  of  the  former  grantee  of  an  interest 
therein. 

3.  Champerty  and  maltttenanoe  ^sS(2)— LU 
tiglous  rights;  pendency  of  suit  neoosaary  to 
make  rights  conferred  "litigious." 

Under  av.  Code,  art.  2653,  defining  a 
litigious  right  as  <Hie  about  which  a  suit  ezista, 
no  right  is  litigious  within  article  2447,  apply- 
ing to  attorneys  and  court  officers,  any  more 
than  within  article  2652,  applying  to  all  oth- 
er persons,  nnless  a  suit  regarding  it  was  then 
pending,  no  matter  bow  apparently  necessary 
•nch  a  snit  may  have  been  to  enforce  it,  so 
that  a  present  conveyance  to  an  attorney  of  an 
interest  in  mineral  rights  in  a  tract,  in  con- 
sideration of  his  services  to  be  rendered  in 
actions  to  protect  those  rights,  is  not  invalid 
as  a  conveyance  of  litigious  rights. 

LEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Ldtigious  Right.] 

4.  Attoraoy  and  dient  «» 1 80— Recording  a 
eonveyaneo  to  attorney  protects  title  with- 
cot  special  notloa  to  adverse  party. 

Becording  of  a  conveyance  to  an  attorney 
of  an  interest  in  mineral  rights,  in  conaide  ra- 
tion of  his  services  to  be  rendered  in  protecting 
those  rights,  protects  the  interest  of  the  at- 
torney against  a  subsequent  conveyance  to  the 
adverse  party  without  his  giving  notice  to  the 
adverse  party  under  Act  Na  124  of  1906,  re- 
lating to  perfecting  lien  of  attorneys,  since 
the  conveyance  to  the  attorney  was  a  present 
one,  operative  under  registry  laws  regardless 
of  Uen  statute. 

5.  Dismissal  and  nonsnit  «=322— Part  owner 
can  prosecute  action  after  co-owner  has  con- 
veyed Interest  to  defendanta  and  suit  dis- 
missed as  to  co-owner. 

Where  an  owner  of  mineral  rights  con- 
vwed  a  part  interest  therein  to  his  attorney 
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in  consideration  of  the  attorney's  services  to 
be  rendered  in  protecting  those  rights,  the 
attorney  can  maintain  a  suit  to  protect  bis  in- 
terest after  bis  co-owner  has  <!onveyed  his  in- 
terest to  defendants  and  the  suit  has  been  dis- 
missed as  to  the  co-owner  at  the  joint  instance 
of  such  co-owner  and  the  defendants. 


Appeal  from  First  Jndldal  District  Court, 
Parish  of  Caddo ;  T.  F.  Bell,  Judge. 

Suit  by  W.  M.  McGlung  and  Huey  P.  Long 
against  tbe  Atlas  Oil  Company  and  others, 
which  was  dismissed  as  to  complainant  Mc- 
Clung  at  the  instance  of  himself  and  defend- 
ants. BVom  a  Judgment  dismissing  the  suit 
as  to  the  remaining  plaintiff  on  exception  to 
the  complaint,  plaintiff  Long  appeals.  Re- 
versed and  remanded. 

Long  &  Long,  of  Shreveport,  for  appellant. 
Wilkinson,  Lewis  ft  WlUdDaon,  ot  Shreve- 
port, for  appellees. 

OAWEINS,  J.  On  April  9,  1810,  Huey  P. 
Long,  a  member  of  the  Caddo  bar,  entered 
Into  the  following  contract  with  one  W.  M. 
McCIung,  to  wit: 

"Before  me,  tbe  undersigned  authority,  per- 
sonally came  and  appeared  W.  M.  McClung, 
married,  wife  living,  and  Huey  P.  Long,  Jr., 
married,  wife  living,  who  being  sworn,  depose, 
say  and  declare: 

"Tbat,  whereas  the  said  McCIung  is  the  own- 
er of  one-half  the  minerals  of  the  following  de- 
scribed property,  to  wit: 

"N.  %  of  S.  W.  %  and  S.  W.  %  of  8.  W. 
%  of  See.  28,  S.'  %  of  a  E.  %  and  S.  B.  % 
of  S.  W.  ^  and  S.  EX  ^  of  N.  W.  %  of  sec- 
tion 29,  all  lying  in  Tp.  21  N.  R.  7  west.  La. 
Mer.;  and 

"Whereas  the  Atlas  Oil  Company  or  Its  ven- 
dee is  claiming  the  ownership  of  the  said  miner- 
al rights,  and  inasmuch  as  it  is  necessary  tbat 
the  said  McCIung  secure  judgment  against  the 
said  Atlas  Oil  Company,  or  its  vendee  or  any 
other  claimants,  decreeing  him  to  own  the  said 
mineral  rights,  the  said  appearers  have  and 
do,  by  these  presents,  enter  into  the  follow- 
ing agreement  and  the  following  transfer  of 
rights  is  made  hereby  to  wit: 

"In  consideration  of  the  professional  serv- 
ices of  the  said  Huey  P.  Long,  Jr.,  in  bringing 
whatever  action  or  actions  he  may  deem  nec- 
essary, in  order  to  secure  judgment  in  twrot 
of  said  McCIung  for  the  mineral  rights  as  above 
set  out,  and  in  further  consideration  of  the 
said  Long  paying  whatever  court  costs  decreed 
against  said  McCIung  in  said  suit  or  suits,  the 
said  McCIung  does  by  these  presents,  transfer, 
set  over  and  deliver  to  the  said  Huey  P.  Long, 
Jr.,  one-half  of  his  undivided  one-half  mineral 
rights  of  the  property  described  above  and 
in  thia  instrument,  excepting  a  Vis  royalty 
on  all  property  described  herein. 

"The  appearers  said  McCIung  and  Long,  fur- 
ther stipulate  that  the  said  Huey  P.  Long  shall 
have  free  and  exclusive  power  to  sue  for  the 
said  property,  to  compromise  such  suit  or  suits 
in  any  court,  and  to  represent  the  said  McCIung 
before  any  court  and  in  any  action  he  may  see 
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fit  to  Institute,  and  it  !■  apced  that  rights 
herein  conferred  upon  the  said  Long  do  not 
affect  rights  for  rentals  and  royalties  that  may 
be  duo  to  the  said  McC^ung  under  any  previous 
agreement,  should  the  same  be  held  by  the 
court  to  be  valid,  but  which  said  parties  con- 
sider of  no  effect ; 

"Thus  done  and  signed  in  my  presence  and 
in  the  presence  of  the  undersigned  competent 
witnesses  on  this  ths  8th  day  of  April,  1019. 
"Wm.  M.  McClung. 
"Huey  P.  Long. 
•Attest: 

"B.  H.  Moors. 
"V.  N.  Moore. 

"Leroy  P.  Pnlmer,  Notary  Public" 

— whldi  contract  was  properly  recorded  in 
Claiborne  parish. 

On  April  25th  of  the  same  year  this  suit 
was  filed  both  In  the  name  of  McClung  and 
Long,  and  it  was  alleged  that  the  former  was 
the  owner  of  »/»t  and  the  latter  of  '/ss  of 
the  mineral  rights  in  certain  lands  situated 
In  the  said  parish  of  Claiborne  (being  the 
property  mentioned  in  the  contract  above 
qnoted);  that  on  or  about  February  2,  1915, 
McClung  signed  a  certain  pretended  lease  to 
A.  E.  Wilder  on  said  property,  which  bad 
been  duly  recorded,  said  instrument  being  an- 
nexed and  made  part  of  the.  petition  by  ref- 
erence to  the  record;  that  the  said  lease  bad 
expired  by  the  failure  of  the  lessee  or  his 
assigns  to  begin  <q;>erations  as  therein  pro- 
vided, and  that  nothing  had  been  paid  to  pre- 
vent said  forfeiture;  that  on  October  10, 
1916,  McClung  executed  another  instrument 
in  favor  of  said  Wilder  upon  the  property 
wtdcb  had  been  recorded  and  was  also  made 
part  of  the  petition  by  referoice  to  the  rec- 
ord; that  It  was  stipulated  therein  that  Wil- 
der or  his  assigns  should  commence  drilling 
operations  within  a  distance  of  five  miles  of 
Homer,  La„  within  6  months,  and,  falling  so 
to  do,  all  rights  under  said  instrument  should 
ipso  facto  cease  and  determine,  and  that 
within  12  months  from  the  time  the  first  well 
was  completed,  within  said  five-mile  radius, 
said  Wilder  or  Ills  assigns  should  commence 
and  prosecute  with  reasonable  diligence  a 
well  on  the  said  property  of  McClung,  which 
latter  well  was  to  be  bored  to  a  depth  of  not 
less  than  2,600  feet,  unless  oil  or  gas  were 
found  in  paying  quantities  at  a  lesser  depth, 
and  that,  falling  so  to  do  within  said  year, 
all  rights  should  cease  and  determine;  that 
on  November  17,  1916,  Wilder  transferred  to 
the  defendant  Atlas  Oil  Company  a  number 
of  mineral  leases  held  by  him,  including  the 
one  given  by  McClung;  that  said  Atlas  Oil 
Company  did  actually  comply  with  the  first 
condition  of  said  "option"  by  beginning  drill- 
ing operations  within  five  miles  of  Homer, 
La.,  and,  after  completing  said  well  as  a  non- 
producer  at  2,900  feet,  abandoned  the  same. 

That  under  the  terms  of  said  contract  (be- 
tween McClung  and  WUder),  the  said  Wilder 
nor  any  of  his  transferees  "held  any  mineral 


rights  on  the  said  propertr,  unless  drilling 
(q;)erations  were  actually  begun  on  the  prop- 
erty described,  and  thereafter  prosecuted  the 
same  with  diligence  on  or  before  March  27, 

1918,  and  that  no  drilling  operations  of  any 
kind  were  commenced  thereon  before  said 
date,  and  had  not  been  commenced  at  the 
filing  of  this  suit;  and  therefore,  by  the 
terms  of  said  agreement,  rights  acquired  un- 
der the  instrument  dated  10th  day  of  Oc- 
tober, 1916,  ceased  and  determined,  and 
the  instrument  became  and  thereafter  con- 
tinued without  any  legal  or  binding  effect 
whatever."  Plaintiff  further  alleged  that  no 
payment  of  $1  per  acre  had  been  made  to 
McClung  before  March  27,  1918,  or  any  other 
time,  either  by  deposit  in  bank  or  by  payment 
in  person,  and  that  the  failure  to  make  said 
payments  deprived  Wilder  and  his  assigns 
of  all  rights  acquired  under  the  instrument 
of  October  10,  1916. 

That  on  the  6th  day  of  May,  1918,  after  all 
rights  under  said  Instrument  had  lapsed, 
ceased,  and  determined,  and  after  said  Instm-- 
ment  had  become  null  and  void  and  without 
effect,  the  said  Wilder  either  wrote  or  caused 
to  be  written  on  said  instrument,  and  caused 
Iietltloner  to  sign,  the  following  clause: 

"I,  W.  M.  McOung,  the  within  lessor  do 
hereby,  consent  and  agree  that  the  time  for 
paying  the  $1.00  per  acre  as  expressed  in  the 
second  line  of  paragraph  six  of  the  within 
lease  or  [be]  and  the  same  is  hereby  extended 
to  January  1,  1919— all  other  provisions  of  the 
within  lines  [lease]  shall  remain  unchanged. 
This  May  6, 1918.    [Signed]    W.  M.  McClung." 

That  said  pretended  extension  was  and  Is 
null  and  void  and  without  effect,  because 

"(A)  The  same  was  made  and  signed  after 
all  mineral  rights  had  become  expired  and  null 
and  could  not  operate  to  revive  the  canceled  in- 
strument; 

"(B)  The  same  was  executed  and  signed  aft- 
er the  transfer  of  rights  had  been  made  to  a 
third  person  under  conveyance  of  date  Novem- 
ber 17,  1916,  of  a  lease  acquired  October  10, 
1916,  and  of  the  lease  then  made; 

"(C)  The  same  was  neither  executed  nor 
signed  according  to  the  formalities  prescribed 
by  law,  was  nudum  pactum  and  without  con- 
sideration." 

Petitioners  further  alleged  In  the  alterna- 
tive that,  if  said  extension  were  held  valid, 
no  payment  had  been  made,  even  as  provided 
in  said  extension  to  January  1,  1919  (which 
date  was  not  part  thereof),  but  that  on  Janu- 
ary 2,  1919,  the  sum  of  1401.04  was  deposited 
to  the  credit  of  petitioner,  McClung,  in  the 
Homer  National  Bank  of  Homer,  La.,  which 
he  refused,  and  so  notified  the  parties  con- 
cerned ;  that  the  said  sum  even  as  deposited 
was  Insufficli.:.:  to  cover'  the  sum  due  if  time- 
ly made. 

The  petition  further  alleges  that  the  de- 
fendant Atlas  Oil   Company  on   March  31, 

1919,  pretended  to  convey  a  part  of  said  mln- 
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eral  rights  to  otber  pereons  who  were  the 
principal  stockholders  In  said  company,  tor 
the  purpose  ot  evading  the  pleas  which  could 
be  urged  against  It;  that  In  truth  and  In  fact 
no  transfer  had  been  made,  "and  the  property 
Is  yet  under  the  management  of  the  said  At- 
las Oil  Company's  agents,  and  wlU  so  con- 
tlnue."  That  on  March  11,  1910,  said  com- 
pany pretended  to  convey  to  one  W.  B.  Bm- 
mert  another  portion  of  said  mineral  rights 
tor  the  same  purpose,  and  under  similar  cir- 
comsstances;  that  in  said  pretended  trans- 
fers. Bald  company  did  not  convey  any  rights 
of  extension,  they  being  only  for  the  rights 
acquired  on  October  10,  1918. 

The  petition  further  alleged  that,  notwith- 
standing said  want  of  right  In  said  property 
the  said  company  and  Individuals  were  slan- 
dering the  title  of  i>etltloners,  and  petitioners 
were  entitled  to  have  "the  mineral  leases  or 
option  agreements  entered  Into  by  W.  11.  Mc- 
Clung  and  A.  E.  Wilder  February  2,  1915, 
and  October  10,  1916,"  and  the  "pretended 
extension  of  May  6, 1918"  declared  null,  void, 
and  without  effect,  and  stricken  from  the 
records,  in  so  tar  as  the  proportions  claimed 
by  petitioners  were  concerned. 

The  Atlas  Oil  Company  and  Its  transferees 
were  made  parties  defendant,  and  the  prayer 
was  in  accordance  with  the  allegations  of  the 
petition. 

Service  was  accepted  and  citation  waived 
by  counsel  for  defendants,  but  the  day  in 
April,  1919,  when  this  was  done  appears 
blank  in  the  reccwd.  April  28th  an  amended 
petition  was  filed,  correcting  merely  clerical 
errors  in  the  original. 

May  17,  1919,  answer  was  filed,  in  which 
defendants  dmled  that  Long  had  any  Interest 
In  the  property;  admitted  the  execution  by 
McClnng  of  the  leases  to  Wilder,  the  failure 
to  drill  during  the  first  period,  the  subse- 
qn«it  extension,  and  the  failure  to  pay  any 
rental  before  March  27,  1918,  but  averred 
that  none  was  due,  for  the  reason  that  they 
had  fully  complied  with  the  terms  of  the 
lease.  They  further  denied  that  the  pay- 
ments nnder  the  last  extension  were  not 
made  timely,  and  averred  that  the  transfers 
made  by  the  Atlas  Oil  Company  were  in  good 
faith.  They  also  denied  that  Long  had  ac- 
quired any  Interest  in  the  mineral  rights  in 
■aid  property,  and  averred 

"That  the  said  W.  M.  McClung  has  ratified 
and  confirmed  said  lease,  and  that  he  has  re- 
yoked  and  set  aside  the  rights  of  the  attorney 
herein  to  prosecute  or  further  carry  on  this 
snit,  as  will  appear  by  an  aathentic  act  of  ratifi- 
cation, made  and  signed  by  him,  which  is  here- 
to attached  and  made  part  hereof;  that,  the 
said  W.  M.  McClung  being  the  owner  of  said 
property,  having  ratified  and  confirmed  the 
lease  made  and  held  by  your  defendants,  and 
having  withdrawn  from  the  said  attorney  of 
record  the  right  to  prosecute  this  suit,  the 
same  should  be  dismissed  for  that  if  for  no  oth- 
er reason." 


The  prayer  was  for  the  rejection  of  plain- 
tiffs* demands. 

The  act  of  ratification  referred  to  in  the 
last  iwragrapb  of  the  answer  Just  quoted 
and  made  part  thereof  is  as  follows: 

"State  of  Louisiana,  Parish  of  Claiborne. 

"Before  me,  the  undersigned  authority,  per< 
sonally  came  and  appeared  W.  M.  McClung, 
married,  wife  living,  who  declared  that,  where- 
as he  is  the  owner  of  the  following  described 
real  property,  to  wit: 

"S.  W.  %  of  S.  W.  %,  Sec.  28,  S.  %  of  8. 
B.  %,  E.  %  of  S.  W.  M,  and  S.  B.  %  of 
N.  W.  %,,Sec.  29,  and  N.  %  of  N.  B.  ^,  Sec. 
33,  all  Twp.  21,  Range  7  W.  in  Claiborne  Par- 
ish, Louisiana;   and 

"Whereas,  said  land  is  held  under  mineral 
lease  by  various  parties  nnder  lease  hereto- 
fore given  to  A.  B.  Wilder,  and  whereas  D.  L. 
Davis,  married,  wife  living,  who  holds  nnder 
said  lease,  has  heretofore  begun  the  erection 
of  a  derrick  for  the  purpose  of  exploring  said 
land  in  search  for  oil  and  gas,  which  action 
I  have  at  all  times  encouraged  and  acquiesced 
in,  by  reason  of  which  fact  said  lease  had  be- 
come valid,  as  to  the  portion  held  by  Atlas 
Oil  Company  and  D.  L.  Davis: 

"Now,  therefore,  in  consideration  of  said  D. 
L.  Davis,  continuing  operations  for  the  drill- 
ing of  said  well  as  agreed  by  him  and  the  At- 
las Oil  Company,  under  whom  he  holds,  I  here- 
by declare  said  lease  valid  and  binding  in  so 
far  as  it  applies  to  and  covers  the  above- 
described  land,  and  hereby  revoke  all  powers 
of  attorney  heretofore  given  by  me  to  any  and 
all  persons  for  the  purpose  of  bringing  suit 
thereon  to  cancel  said  lease. 

"In  testimony  thereof,  witness  my  hand  at 
Homer,  Louisiana,  this  the  24th  day  of  April 
A.  D.  1919:  [Signed]    W.  M.  McClung. 

"Attest: 

"[Signed]    W.  A.  McKemde. 
"G.  T.  Shaw. 
"[Signed]    J.  Melton  Oakes.  Notary  PubUc." 

May  21, 1919,  defendants  filed  the  following 
exception,  to  wit: 

"In  this  case  now  comes  the  defendants, 
and  show  unto  the  court  that  the  only  plaintiff 
remaining  in  said  cause  is  Huey  P.  Long,  and 
that  he  is  without  right  or  authority  to  pros- 
ecute or  maintain  the  suit  in  question. 

"In  any  event,  whatever  rights  he  has,  he  ac- 
quired with  the  view  to  bring  a  suit  thereon, 
and  such  rights  were  litigious  rights,  and  be- 
ing an  attorney  at  law  practicing  in  the  courts 
of  this  state,  he  was  absolutely  prohibited  from 
acquiring  the  same,  and  for  that  reason,  if  no 
other,  said  snit  should  be  dismissed;" 

This  exception  was  tried  and  sustained,  the 
snit  as  to  the  remaining  plaintiff,  Ltmg,  was 
dismissed,  and  he  brings  this  appeaL 

Opinion. 

Appellant  makes  the  following  assignment 
of  errors  In  his  brief,  viz: 

"(1)  The  court  erred  in  holding  tiist  it  was 
illegal  for  an  attorney  to  acquire  an  interest, 
in  property,  which  was  subject-matter  of  pro- 
posed litigation,  SB  compensation  for  his  serv- 
ices as  attorney  in  such  m  suib 
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"(2)  The  eonrt  erred  fai  hoIdiQC  tbat,  where 
hh  attorney  had  a  right  to  receive  an  assisn- 
ment  of  property  which  was  the  subject-matter 
of  a  anit,  he  conid  not  register  and  record  the 
conTeyance  made  to  him  and  hold  the  same 
thereafter  on  the  notice  given  to  the  world 
that  he  was  owner.  Act  124  of  1906  did  not 
make  ineffectiTe  a  recordation  by  an  attorney 
of  an  asaignmeot  to  turn." 

As  we  read  the  opinion  of  the  lower  court, 
its  conduslon  was  based  apon  Long's  fallnre 
to  have  the  contract  served  upon  defendants 
as  provided  by  Act  124  of  1906,  and  he  mere- 
ly stated  argumentatively  that  while  it  might 
be  contended  that  Long's  rights  were  protect- 
ed by  the  laws  of  registration  governing  real 
property  or  any  Interest  therein,  in  his  opin- 
ion Long  could  have  acquired  no  interest  in 
the  subject-matter  of  the  litigation  but  for 
that  act;  that  therefore  all  of  its  provisions 
had  to  be  complied  with,  Including  the  service 
of  notice,  and  the  laws  of  registration  were 
inapplicable. 

[1]  As  we  read  the  contract.  It  was  not 
alone  a  transfer  of  an  interest  in  the  subject- 
matter  of  the  contemplated  lawsuit,  but  It 
was  a  present  conveyance  of  a  fixed  undivid- 
ed interest  in  such  title  as  McClung  then 
owned  In  the  mineral  rights  of  the  property 
described.  The  consideration  was  a  real  one, 
i.  e.,  the  professional  services  to  be  rendered, 
nnd  when  the  act  was  recorded  in  the  convey- 
ance records  McOlnng  could  not  thereafter 
have  sold  to  any  one  else  the  rights  In  ques- 
tion so  as  to  give  them  a  claim  superior  to 
Long's  any  more  than  he  could  have  done  In 
any  other  conveyance  of  real'  prop«rty.  If 
Long  acquired  a  title  In  the  property,  then 
he  undoubtedly  had  a  standing  in  court  to 
test  the  same  with  others  making  claim  to 
the  same  thing.  He  has  a  real  Interest  to 
assert    0.  P.  16. 

[2]  This  brings  us  to  the  question  as  to 
whether  or  not  McCHung  at  the  time  owned 
the  interest  which  he  sought  to  convey  to 
Long.  The  case  has  not  been  tried  on  its 
merits,  and  in  passing  upon  this  exception 
^whiCh  is  in  the  nature  of  one  of  no  cause  of 
action),  we  have  to  take  the  allegation  ol  the 
petition  as  true.  If  It  be  true,  as  alleged, 
that  the  instruments  which  were  executed 
in  Wilder'B  favor,  had  by  their  terms  ex- 
pired or  "terminated,"  then  the  mineral 
rights  had  reverted  to  McClung,  and  he  was 
free  to  convey  them  to  any  one  else  whom 
he  might  see  fit  Baird  v.  AUas  OU  Co.,  146 
La.  1091,  84  South.  366.  Hence  if,  after  con- 
veying to  Long  and  the  recordation  of  the 
latter's  deed,  he  again  attempted  to  transfer 
them  to  any  one  else,  either  by  original  act 
or  by  ratification  of  a  lease  which  had  for  the 
reasons  mentioned  expired,  then  such  trans- 
feree was  necessarily  charged  with  the  notice 
which  the  conveyance  records  furnished,  and 
bis  rights.  If  any,  became  subordinate  to 
those  of  Long. 


We  are  therefore  of  the  opinion  that  the 
petition,  which  was  brought,  both  in  the 
name  of  Long  and  of  McClung,  but  from 
which  the  latter  has  been  dismissed  at  his 
own  instance,  does  allege  a  cause  of  action; 
provided  of  course  Long  was  not  prohibited 
by  law  from  acquiring  the  interest  which  his 
deed  called  for. 

[3]  Leaving  out  of  consideration  for  the 
present  Act  No.  124  of  1906,  we  will  inquire 
whether  or  not  the  Interest  wliicb  Long  ac- 
quired involved  a  litigious  right  wittdn  the 
meaning  of  the  law.  As  was  said  by  ns  In 
Sanders  v.  Ditch,  110  La.  899,  34  South.  860 
(decided  before  tlie  act  of  1906  was  passed), 
there  Is  nothing  wrong  or  immoral  in  the  act 
Itself  of  conveying  a  right  which  is  either  in 
the  process  of  litigation  or  may  become  liti- 
gated, and  Its  Illegality  arises  when  and  to 
the  extent  only  which  the  express  law  makes 
it  such.  In  that  case,  we  took  occasion  to 
review  the  codal  provisions  and  jurisprn- 
dmce  on  the  subject  up  to  that  time,  and  to 
point  out  that  the  Code  itself  (article  2653)  in 
unequivocal  terms  defines  a  litigious  right  as 
one  about  which  a  suit  exists.  Until  tliere 
is  a  lawsuit  acttuUy  pending,  no  right  is  liti- 
gious, no  matter  how  apparenUy  necessary 
one  may  be  to  aitorce  It  And  the  term  has 
the  same  meaning  In  article  2447,  applying  to 
attorneys  and  court  officers,  as  under  article 
2652,  applying  to  ail  other  persons,  the  only 
difference  being  tliat  in  cases  where  the  first 
article  ai^lies  the  attempted  transfer  is  null, 
while  under  the  latter  the  party  against 
whom  the  litigious  rights  exists  may  relieve 
himself  by  paying  to  the  purchaser  "the  real 
price  of  the  transfer,  together  with  the  inter- 
est from  data"  In  the  present  case,  there 
was  no  suit  pending  when  Long  acquired  his 
Interest  in  the  mineral  rights ;  and,  while  it  is 
true  that  the  consideration  which  he  agreed 
to  glre  was  his  prafesslonal  services  In  sudk 
actions  as  he  might  deem  necessary  to  ob- 
tain Judgment  In  ftivor  of  McClnng  therefw, 
yet  even  this  could  not  have  the  effect  of 
supplying  the  c<mdltlon  wlilch  the  0>de  re- 
quires, 1.  e.,  the  pending  of  a  suit  Sanders  t. 
Ditch,  supra;  Succession  of  Landry,  116  La. 
970,  41  South.  226;  Saint  v.  Martel,  122  La. 
93,  47  South.  418. 

It  Is  true  that  in  the  Snccessioa  of  Carba- 
Jal,  1S9  La.  481,  71  South.  774,  we  r«narked 
that  prior  to  the  passage  of  Act  Na  124  of 
1906  a  contract  for  conting^it  fee  gave  the 
attorney  no  interest  in  the  subject-matter  of 
the  litigation,  and  that  an  agreement  where- 
by he  was  to  receive  for  his  services  "any 
portion  of  the  land  or  any  other  property 
•  •  •  in  dispute  or  sued  for"  was  "null 
and  void  to  all  Interests  and  purposes," 
but  that  necessarily  meant  when  the  claim 
had  assumed  the  character  of  a  litigious 
right  as  above  outlined.  For  the  act  of  1808 
(B.  &  O.  Dig.  21)  and  the  ruling  In  Mazurean 
&  Hennen  v.  Morgan,  25  La.  Ann.  281,  neces- 
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sarlly  had  to  give  way  to  the  provisions  of 
article  2653  of  the  Code  of  1870,  and  the  juris- 
prudence  Interpreting  it.  Besides,  iattaeCar- 
hajal  Case,  what  was  thus  said  was  obiter, 
for  the  only  question  decided  there  was  that 
where  the  contract  failed  to  stipulate  as  pro- 
vided in  the  act  of  1906  that  the  client  could 
not  compromise  or  dismiss  the  suit  without; 
the  consent  of  the  counsel,  the  latter  had  no 
right  to  contest  the  litigation  after  the  client 
had  compromised  with  the  other  litigant 

[4]  The  act  of  1906  must  be  construed  In 
connection  with  the  other  provisions  of  the 
law,  except  such  as  may  be  expressly  or  im- 
pliedly repealed  thereby.  We  find  nothing 
therein  which  abrogates  the  law  of  registry 
where  it  la  otherwise  applicable.  The  recor- 
dation of  a  conveyance  of  a  real  rl^t  or  an 
interest  in  real  property  is  sufficient  notice  to 
all  the  world,  and  regulreB  none  other  for  its 
protection.  The  act  in  question  was  intended 
to  protect  the  lawyer  against  the  loss  of  rights 
which  without  it  the  client  might  deprive 
him  by  compromising  or  settling  the  matter 
which  he  had  been  employed  to  handle,  what- 
ever its  nature,  and  was  not  intended  to  de- 
prive blm  of  any  which  he  through  caution 
or  otherwise  had  acquired  under  any  other 
la'W.  Hence  we  find  that  the  failure  to  serve 
the  notice  did  not  affect  th6'  interest  which 
Long  had  received  in  payment  for  his  serv- 
ices linder  the  contract. 

We  therefore  find  it  unnecessary  to  pass 
upon  the  question  of  the  const!  tutionality  of 
Act  124  of  1906,  inasmuch  as  the  c<»tract 
was  valid  under  the  law  otherwise. 

[(]  As  to  the  contention  that  McCIung  U  a 
necessary  party  to  the  suit  to  cancel  the  leas- 
es to  Wilder,  no  such  exception  was  urged  In 
the  lower  court,  and  appears  to  have  been  as- 
serted here  for  the  first  time.  In  any  event, 
he  has  been  dismissed  at  the  instance  Jointly 
of  himself  and  the  defendants,  and  It  would 
seem  that  under  the  "ratification"  annexed  to 
the  answer  as  the  basis  of  the  motion  to  dis- 
miss Long's  part  of  the  suit  he  has  conv^ed 
all  Interest  save  the  royalty  (which  was  spe- 
cially reserved  to  him  in  the  contract  with 
Long)  to  the  defendants,  and  they  stand  In  his 
shoes  with  recoct  to  sudi  interest  McGIung's 
subsequent  contract  with  ddendant  conveyed 
to  them  his  undivided  ■/n  of  the  mineral 
rights,  but  left  unaffected  the  t/,,  of  Long 
in  so  far  as  they  had  become  lawfully  vested' 
In  blm  tfnder  bis  contract  with  McClung,  sub- 
ject of  course  to  the  outcome  of  the  litiga- 
tion to  cancel  the  Wilder  leases  as  to  his  in- 
terest. 

For  the  reasons  assigned,  the  Judgment  ap- 
pealed from  is  annulled  and  reversed,  and 
this  cause  is  hereby  remanded,  to  be  proceed- 
ed with  according  to  law  and  the  views  here- 
in expressed.  Appdlee  to  pay  costs  of  this 
appeal  and  other  costs  to  await  final  judg- 
ment. 


OOTTBSBT  510 
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SALVO  V.  COURSEY  et  al.    (7  Dlv   179.) 
(Supreme  Court  of  Alabama.    Feb.  8,  1921.) 

1.  Vendor  and  piirohaser  «s»278— Vendor's  Ilea 
does  not  become  stale  until  20  years  after 
due. 

The  vendor's  purchase-money  lien  note  on 
land  does  not  become  stole  Dor  its  owner  guilty 
of  lachea  as  a  matter  of  law  nntil  after  20  years 
from  the  maturity  of  the  debt,  so  that  bill  which 
alleged  that  the  deed  reciting  the  purchase- 
money  note  as  part  of  the  consideration  had 
been  recorded  before>  the  sale  by  the  original 
purchaser  so  as  to  give  constructive  notice  to 
subsequent  purchasers,  and  that  tbe  defend- 
ant* had  actual  knowledge  of  the  note  when 
they  acquired  their  interests  in  the  land,  is  not 
demurrable  for  stalenesa  or  laches,  though  it 
shows  the  note  matured  15  years  before  suit 
was  brought  and  assigned  no  reasons  for  the 
delay. 

2.  Vendor  and  purchaser  «=»25 1— Condition  of 
payment  of  note  held  not  to  defeat  vendor's 
lien. 

A  note  given  for  the  balance  of  the  pur- 
chase money  of  a  tract  of  land  which  stated 
the  sum  due,  and  that  it  was  the  balance  due 
for  the  land  purchased,  la  sufficient  to  sustain 
the  vendor's  lien,  though  the  maturity  of  the 
debt  was  conditioned  upon  the  completion  of 
the  bouse  then  being  constructed  on  the  land 
by  the  vendor,,  since  that  condition  did  not 
change  the  amount  of  the  debt,  but  merely  im- 
posed the  burden  on  complainant  to  prove  com- 
pliance therewith. 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty ;  C.  H.  Toung,  Special  Judge. 

Suit  by  Harry  M.  Salvo  against  N.  L. 
Ooursey  and  others  to  enforce  a  vraidor's  lien 
on  land.  From  a  decree  sustaining  demur- 
rers to  the  bill,  complainant  appeals.  Re- 
versed, rendered,  and  remanded. 

Lapsley  &  Carr,  of  Anniston,  for  appellant. 
Tate  &  Logan  and  Knox,  Acker,  Dixon  & 
Steme,  all  of  Anniston,  for  appellees. 

MILLER,  J.  The  complainant  Harry  M. 
Salvo,  files  bill  on  February  27,  1920,  to  en- 
force vendor's  lien  on  44  acres  of  land  in 
Calhoun  county,  Ala.,  for  balance  of  pur- 
chase money  which,  he  claims  and  avers, 
has  been  due  since  the  1st  day  of  January, 
1900,  on  the  following  note: 

"^00.00. 

"I  am  due  Harry  M.  Salvo  the  sum  of  three 
hundred  dollars,  for  the  balance  due  for  land 
purchased,  which  said  sum  is  to  be  paid  by  me 
to  him  in  full  when  he  has  completed  Iwilding 
the  bouse,  now  being  constructed  and  has  paid 
for  all  labor  and  material  used  in  said  bouse. 
This  December  19,  1904.  L.  Mallory." 

On  December  19,  1904,  Harry  M.  Salvo 
sold  and  conveyed  the  land  by  deed  to  L. 
Mallory,  for  part  cash  and  balance  of  pur- 
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chase  money,  $300,  recited  In  tbe  deed,  to  be 
paid  In  accordance  witb  tbe  note.  The  deed 
was  duly  recorded  In  tbe  probate  office  of 
Calhonn  county,  Ala.,  while  Ii.  Mallory  own- 
ed the  land.  L.  Mallory  Is  dead,  but  during 
his  life  he  sold  and  conveyed  said  land,  and 
tbe  title  and  possession  of  it  has  passed^ 
through  divers  persons,  and  It  Is  now  owned 
and  claimed  by  defendant  N.  L.  Coursey, 
subject  to  said  purchase-money  Ken  note, 
and  then  subject  to  mortgage  given  by  him 
to  his  codefendant.  City  Bank  &  Trust  Com- 
pany. The  complainant  avers  said  note  has 
been  due  since  the  1st  day  of  January,  1905. 

The  defendants  demur  to  the  bill  of  com- 
plaint as  last  amended  and  In  argument  In- 
BisQ  <m  only  four  grounds  of  demurrer, 
which  are  In  substance  as  follows:  (1)  The 
demand  Is  stale;  (2)  tbe  d^nand  has  been 
due  since  January  1,  1905,  and  no  reason 
given  for  delay  In  seeking  to  collect  it;  (S) 
the  special  circumstances  disclosed  by  the 
bill  show  laches  existed  on  the  part  of  com- 
plainant, and  It  would  be  Inequitable  to  let 
c<MnplaWnt  proceed  with  this  lltigtition, 
etc. ;  (9)  for  tbe  alleged  vendor's  Hen  is  not 
to  secure  a  qpedfic  sum  of  money  uncondi- 
tionally, but  is  an  obligation  to  pay  only  up- 
on certain  conditions  and  contingencies  de- 
pmdent  upon  future  occurrences,  so.  If  there 
had  been  a  sale  by  Mallory  Immediately  aft- 
er his  purchase,  before  completion  of  the 
building.  It  could  not  have  been  known 
whether  said  land  was  subject  to  a  vendor's 
Hen,  the  circumstances  showing  that  It  was 
not  Intended  to  retain  such  Hen,  etc. 

The  court  below  sustained  these  demur- 
rers, and  that  decree  Is  now  assigned  as  er- 
rot. 

[11  The  note  was  given  December  19, 
1904.  The  bill  to  enforce  It  was  filed  Febru- 
ary 27,  1920,  16  years  2  months  and  8  days 
after  the  note  was  executed.  Tbe  note  was 
given,  as  shown  on  Its  face,  for  the' balance 
due  for  land  purchased.  The  deed  conveying 
the  land  to  L.  Mallory  is  not  copied  In  the 
transcript,  but  the  bill  avers  It  Is  attached 
to  it  as  an  exhibit,  and  that  It  contains  as 
part  consideration  this  $300  note  recited  in 
its  body.  It  was  duly  recorded  in  the  pro- 
bate office  of  Oalhoun  county,  Ala.,  bef<»e 


IVIallory  sold  the  land.  Tbe  recital  In  the 
deed  on  record  that  there  was  a  $300  note 
given  for  the  balance  of  the  purchase  money 
was  constructive  notice  to  each  purchaser 
of  this  44  acres  of  land  that  the  lien  was  un- 
satisfied on  record,  and  was  therefore  pre- 
sumed to  be  unpaid ;  and  It  was  the  duty  of 
each  purchaser  to  follow  up  this  notice  ana 
see  If  it  was  paid  or  unpaid.  The  bill  shows 
each  defendant  had  actual  notice  of  said  pur- 
chase-money Hen  note  before  the  one  pur- 
chased the  land  and  before  tbe  other  loaned 
money  on  it  under  the  mortgage.  Under  these 
allegations,  which  we  must  consider  trae 
under  dumuner,  the  court  cannot  say  this 
daim  Is  stale,  and  that  he  Is  guilty  of  laches 
and  should  have  assigned  reasons  for  delay, 
and  disallow  and  dismiss  his  suit 

The  vendor's  purchase-money  Hen  mtteoa 
land  does  not  become  stale  nor  does  the  law 
declare,  under  tlie  facts  in  this  case.  Its  own- 
er guilty  of  laches  until  after  20  years  from 
the  maturity  of  the  debt:  PhiUips  v.  Adams, 
78  Ala.  225 ;  Relfe  v.  Belfe,  31  Ala.  BOO,  73 
Am.  Dec.  467;  Chapman  v.  Lee,  64  Ala. 
483;    Greenlees  v.  Greenlees,  62  Ala.  830. 

[2]  This  note  is  given  for  a  certain  sum, 
$30(X  and  states  it  Is  "for  balance  due  for 
land  purchased."  The  remaining  clauses  do 
not  destroy  the  Um  and  do  not  diange  the 
amtount  of  the  purchase-money  debt,  but  the 
debt  does  not  mature  and  bear  Interest  until 
the  conditions  of  the  note  are  performed, 
viz.  "which  said  sum  is  to  be  paid  by  me  to 
him  in  fuU  when 'he  has  completed  building 
the  house,  now  being  constructed,  and  has 
paid  for  all  labor  and  material  used  in  said 
house." 

The  burden  Is  on  the  complainant  to  al- 
lege and  prove  that  the  house  has  been  com- 
pleted and  all  labor  and  material  used  paid 
for,  and  when  It  was  completed  and  paid. 

The  decree  sustaining  the  demurrers  to  the 
bill  of  complaint  as  last  amended  by  thf> 
court  below  Is  set  aside.  A  decree  will  be 
here  entered  overruling  said  demurrers,  and 
the  cause  Is  remanded. 

Reversed,  rendered,  and  remanded. 


ANDERSON,     a    J., 
GARDNER,  JJ.,  concar. 


and    SAYBB    and 
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TRAYLOR  tt  nu  V.  CLAYTON  tt  ■!, 
104.) 

(Saprem«  Court  of  Alabama.    Feb.  8.  1921.) 

1.  Reformation  of  Instruments  ^=313(1)— MIs- 
dftsciiptloa  In  deed  will  be  corrected  by  court 
of  equity. 

Where  defendants'  ans-wer  and  the  eyidence 
showed  a  misdescription  in  a  deed,  the  error 
will  be  corrected  by  court  of  equity. 

2.  Roformatlon  of  Instruments  «=343— Party 
•Mklng  to  have  condition  Inserted  In  dead 
has  burden  of  proof. 

In  a  suit  to  correct  an  error  in  the  de- 
scription of  a  deed,  defendants,  who  sought  to 
have  added  to  the  habendum  dauae  a  provision 
tor  reversion,  had  the  burden  of  proof. 

Appeal  from  Circuit  Court,  De  Ealb  Coud- 
ty;    W.  W.  Harralson,  Judge. 

Bill  by  O.  W.  Clayton  and  otbera,  as  tma- 
tees,  against  O.  R.  Traylor  and  wife,  to  cor- 
rect a  description  in  a  deed  and  to  quiet 
title,  with  cross-bill  by  respondent  seeking  to 
have  certain  additions  made  to  the  haben- 
dum clause  of  the  deed.  From  a  decree 
granting  relief  to  coinplalnant  and  denying 
relief  on  the  cross-bill,  respondents  appeal. 
Afflrmed. 

Isbell,  Scott  &  Downer,  of  Ft  Payne,  for 
appellants. 
A.  E.  Hawkins,  of  Ft  Payne,  for  appellees. 

ftniiLKR,  J.  This  Is  a  bill  of  complaint 
to  correct  error  in  the  description  of  land  in 
a  deed  and  to  quiet  title  thereto.  In  April, 
1902,  O.  R.  Traylor  and  his  wife,  T.  A.  Tray- 
lor, executed  deed  to  complainants  to  a  cer- 
tain tract  of  land,  describing  It  as  being  in  8. 
E.  ^  of  S.  E.  ^,  of  section  32,  township  5, 
range  8,  in  De  Kalb  county,  when  In  t&ct  it 
was  in  the  S.  B.  %  of  N.  E.  ^  of  said  sec- 
tion 32. 

The  defendants  file  answer  and  cross-bill, 
and  seek  thereby  to  also  correct  error  in 
said  deed,  and  have  Inserted  therein  the  fol- 
lowing: 

'^hat  the  property  should  revert  back  to 
the  grantors  when  it  ceased  to  be  used  for 
school  purposes;  that  the  deed  was  executed 
in  blank,  with  the  understanding  that  it  should 
b«  so  inserted." 

[1]  The  answer  of  the  defendants  and  all 
the  testimony  clearly  show  that  complainants 
are  entitled  to  relief  prayed  for  in  their  bill. 
Fields  V,  Clayt<m,  117  Ala.  538,  23  South. 
530,  67  Am.  St  Rep.  189;  Houston  ▼.  Faul, 
86  AU.  232,  5  South.  433. 

[2]  The  evidence  does  not  sustain  the  con- 
tention of  the  defendants  in  the  cross-bill, 
and  the  burden  is  on  them  in  that  issue. 

The  court  below  properly  granted  the  re- 
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lief  prayed  for  in  the  bill  of  complaint,  and 
ordered  the  cross-bill  dismissed.    This  decree 
is  affirmed. 
Afflrmed. 


ANDERSON,  C.  J.,  and  SATBE  and  OABI>- 
NBR,  JJ,  concur. 


(206  Ala.  SU^ 

MARYLAND  CASUALTY  CO.  V.  STATE. 
(3  DIV.  497.) 

(Supreme  Court  of  Alabama.    Jan.  18,  1921. 
Rehearing  Denied  Feb.  10,  1921.) 

1.  Convicts  ®=>l  I— Plea  In  action  on  bond  faul< 
ty  as  purporting  to  set  up  modification  of  oon- 
traot  without  specifying  faots. 

In  an  action  against  the  surety  on  a  convict 
labor  bond,  defendant  surety  company's  plea 
A  eld  faulty  as  purporting  to  set  up  a  modifica- 
tion of  the  contract  while  the  facts  relied  upon 
did  not  amount  to  sndi  a  modification,  and  may 
iiave  been  a  mere  indulgence  as  to  pajrments 
after  maturity. 

2.  Convicts  «=»il— State  suing  on  bond  ••• 
curing  hire  of  oonviots  cannot  be  defeated  oa 
account  of  laches  or  nonaction  of  officers. 

In  an  action  against  the  surety  on  a  bond 
given  by  a  company  to  secure  its  contract  for 
che  Iiire  of  convicts  from  the  state,  defendant 
eurety  company's  pleas,  attempting  to  set  up 
laches  or  failure  on  the  part  of  the  state's 
agents  to  exact  monthly  coUectio  is,  to  institute 
Eiuit  and  to  notify  defendant  surety  of  default 
held  insuificient  as  the  state  cannot  be  de- 
feated in  the  enforcement  of  its  rights  for 
laches  or  nonaction  on  the  part  of  its  officers 
in  such  respect 

3.  Convicts  ®=»l  t— Pleas  In  action  on  bond  se* 
curing  hire  of  convicts  Insufficient. 

In  an  action  against  the  surety  on  a  bond 
given  by  a  company  to  secure  its  contract  for 
the  hire  of  convicts  from  the  state,  defendant 
surety  company's  pleas,  attempting  to  set  up  a 
breach  of  the  contract  by  the  state  in  removing 
the  convicts  or  in  taking  them  over  after  the 
company  became  bankrupt,  held  insufficient  the 
&tate  under  the  contract  and  the  law  (Code 
1907,  SS  6527,  6562),  having  had  the  right  to 
terminate  the  contract  at  any  time  without 
reason,  so  that  it  did  not  have  to  serve  formal 
notice  of  its  purpose,  blit  could  terminate  by 
retaking  or  redaiming  the  convicts. 

4.  Convicts  9=3ll— Plea  In  action  on  bond  se- 
curing hire  of  convicts  setting  up  delay  In 
approval  by  Governor  Insuffldent. 

In  an  action  against  the  surety  on  a  bond 
given  by  a  company  to  secure  its  contract  for 
the  hire  of  convicts  from  the  state,  defendant 
surety  company's  plea,  seeking  to  avoid  lia- 
bility because  of  an  accrual  of  liability  to  the 
state  by  the  surety's  principal  prior  to  final 
approval  of  the  bond  by  the  Governor,  held  in- 
sufficient the  bond  showing  it  was  executed 
May  14,  1914,  and  stating  it  was  to  stand  for 
all  tilings  required  by  the  contract  from  its  be- 
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ginning,  to  tiiat  delay  in  approving  the  bond  did 
not  affect  the  raretyg  liability,  particnlarly  in 
the  absence  of  fraudulent  representation  or 
concealment  of  facts  developed  between  the 
execution  and  approval  of  the  bond,  and  not  set 
up  in  the  plea. 

5.  Convlots  «3>ll— Bond  for  hira  of  convicts 
held  not  to  provide  for  unenforceable  penalty. 

Contract  for  hire  of  convict  labor  from 
the  state,  secured  by  surety  trand  sued  on  by 
the  state,  providing  that  if  default  was  made 
In  payment  and  suit  at  law  instituted  to  re- 
cover the  convict  hire,  20'  per  cent,  damages 
wae  to  be  added  to  said  Ure,  held  not  to  em- 
body in  such  clause  an  unenforceable  penalty. 

6.  Convlots  «=9tO(8)— "Suit,"  as  used  In  coa> 
traet  for  hire  of  convict  labor,  Included  plural 
and  singular,  also  bankruptcy  proceedings. 

A  contract  between  the  state  and  a  company 
covering  the  hire  of  convict  lal>or,  and  providing 
that  if  default  was  made  in  payment  and  suit 
at  law  instituted  to  recover  the  hire  20  per  cent, 
damages  should  be  added  to  it,  used  the  word 
"suit"  in  a  plural  as  weU  as  in  the  singular 
sense,  and  the  term  applied  lK>th  to  proceedings 
against  the  hiring  company  in  the  bankruptcy 
court,  as  well  as  to  a  suit  on  the  bond  secur- 
ing the  contract. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Suit.] 

7.  Cenvieta  «=>i  l— Failure  to  oialm  against 
estate  of  bankrupt  convict  hirer  does  not  e»- 
tep  state  as  against  surety  on  bond. 

The  state'*  failure  to  prove  a  claim  against 
the  estate  of  a  bankrupt  hirer  of  convict  la- 
bor does  not  estop  it  from  claiming  in  suit 
against  the  surety  on  the  hirer's  bond,  wliich 
was  not  a  party  to  the  bankruptcy  proceedings. 

8.  Interest  «=>47( I)— Judgment  against  surety 
properly  Included  Interest  from  time  after  ma- 
turity of  claim. 

In  an  action  on  the  bond  of  a  hirer  of  con- 
vict labor,  the  judgment  against  the  surety 
properly  included  interest  from  the  filing  of  the 
state's  daink  against  the  hirer's  estate  in  the 
bankruptcy  court,  when  the  daim  had  matured. 

Appeal  from  Circuit  Court,  Mcmtgomery 
County;   Leon,  McOord,  Judge. 

Action  by  the  State  of  Alabama  against 
the  Maryland  Casualty  Company,  for  breach 
of  a  bond  given  by  the  Tboele-Phillips  Man- 
ufacturing Company,  to  secure  Its  contract 
for  the  hire  of  convicts  from  the  state  of 
Alabama.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

The  first  counts  declare  on  breadi  of  the 
bond  setting  forth  the  contract  and  the  bond 
and  alleging  various  breaches  of  the  con- 
tract and  the  bond.  The  other  counts  are  to 
recover  the  20  per  cent  penalty  fixed  by  the 
contract  upon  failure  of  the  manufacturing 
company  to  make  prompt  payments  under 
the  terms  of  the  contract  The  pleas  are  in 
substance  as  follows:  All  allege  that  the  de- 


fendant executed  the  bond  raed  on  as  surety 
only  and  pursuant  to  the  terms  of  tbe  con- 
tract as  set  forth  in  the  complaint. 

Plea  2  alleges  the  duty  under  the  contract 
and  under  the  law  of  tbe  president  of  the 
board  of  convict  Inspectors  on  Hie  first  day 
of  each  month  of  the  term  of  the  contract  to 
cause  to  be  made  out  an  account  against  the 
hiring  company,  showing  the  number  of  con- 
victs and  the  amount  of  hire,  etc.,  and  to  re- 
quire the  hiring  company,  within  10  days 
after  receiving  this  stat^nent,  to  pay  the 
same,  and  In  the  event  it  is  not  paid  within 
30  days  then  to  notify  the  Attorney  Oeneral, 
and  to  cause  him  to  bring  suit,  which  the 
plaintiff  has  never  done. 

Plea  8  Is  the  same  as  plea  2,  but  with  ref- 
erence to  another  30-day  period,  with  the 
additional  averment  that  the  plaintiff  failed 
to  notify  the  defendant  of  said  default  until 
after  a  petition  In  bankruptcy  was  filed 
against  the  said  hiring  company  on  which  it 
was  adjudged  a  bankrupt 

Plea  4  sets  up  the  same  facts  as  plea  3,  and 
adds  that  if  plaintiff  had  notified  the  defend- 
ant witliin  a  reasonable  time  thereafter,  or 
had  made  demand  upon  defendant  for  the 
payment  of  the  amount  then  owing  by  the 
hiring  company,  the  defendant  oould  either 
have  caused  said  hiring  company  to  pay  said 
demand,  or  the  defendant  could  have  paid  the 
same  and  recovered  therefor,  but  on  account 
of  the  plaintiff  to  give  said  notice  or  to  make 
said  demand  until  after  the  banlunptcy  pro- 
ceedings the  defendant  was  prevented  from 
causing  such  payment  to  be  made,  and  from 
protecting  itself  against  loss. 

Plea  5  sets  up  the  same  tacts  as  pleas  2 
and  3,  with  the  additional  allegation  that 
the  said  Uring  company  became  Indebted  to 
the  state  in  large  sums  in  each  month  from 
May,  1014,  to  and  Including  July,  1917;  and 
from  and  after  August  1,  1914,  plaintiff  per- 
mitted said  hiring  company  to  be  and  remain 
in  default  In  its  payments  in  various  sums 
ranging  from,  to  wit,  $3,200  to  $18,000,  and 
defendant  was  never  Informed  of  these  de- 
faults until  August  1917,  when  It  was  noti- 
fied that  the  hiring  company  was  indebted  to 
the  state  in  the  amount  sued  for,  at  which 
time  the  hiring  company  was  In  bankruptcy 
and  wholly  insolvent;  then  concludes  as 
plea  4. 

Plea  6  adepts  all  of  plea  5  with  the  addi- 
tional averment  that  the  defendant  was 
damaged  In  the  sum  equal  to  the  amount 
claimed  of  it  by  plaintiff  in  this  suit,  and  it 
pleads  said  loss  and  damage  as  a  set-off 
Against  plaintiffs  demand. 

Plea  7  sets  up  its  discharge  and  release 
from  liability  because  of  a  breach  of  the 
terms  of  the  contract  by  the  plaintiff  itself. 

Plea  8  sets  up  a  subrogation  by  the  de- 
fendant to  the  rights  of  the  hiring  company, 
a  breach  by  plaintiff  of  Its  contract,   and 
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Offers  to  set  off  tbe  damages  In  an  amount 
equal  to  plaintiff's  demand. 
Plea  11  Is  as  follows: 

The  plaintifl  oagbt  not  to  recover  In  tliis 
cause  because  the  defendant  was  only  eurety 
for  Theole-Phillipa  Manufacturing  Company, 
and  tiie  plaintiff  not  only  failed  to  collect  from 
said  company  the  amoonts  owing  by  it  from 
month  to  month  in  accordance  with  the  law  of 
the  state  of  Alabama  and  with  reference  to 
whldi  the  contract  and  the  bond  set  ont  in 
the  complaint  were  made,  bnt  modified  said  con- 
tract without  the  knowledge  or  consent  of  this 
defendant  by  granting  to  said  Theole-Pbillips 
llannfactuiing  Company  additional  time  in 
which  to  make  its  payments  from  month  to 
month  from,  to  wit,  the  month  of  May,  1914, 
to  the  month  of  July,  1817. 

Ball  &  Beckwitb,  of  Montgomery,  for  ap- 
pellant. 

J.  q.  Smith,  Atty.  Oen.,  and  Harwell  Da- 
vis, Asat  Atty.  Oen.,  for  appeUeei. 

ANDBRSON,  a  J.  [t]  Plea  11.  if  not 
Otherwise  faulty,  purports  to  set  up  a  modi- 
fication of  the  contract  and  the  facts  therein 
set  up  and  relied  up<»i  do  not  amount  to  a 
modification  of  the  contract,  and  may  have 
been  a  mere  Indulgence  as  to  payments  after 
maturity. 

[2]  Pleas  2  to  6,  Inclusive^  attempt  to  set 
up  laches,  or  a  failure  upon  the  part  of  the 
agents  of  the  state  to  exact  monthly  collec- 
tions, to  institute  suit,  and  to  notify  this 
ap{)ellant  of  tbe  respective  defaults.  The 
contract  does  not  expressly  require  this,  and, 
even  If  the  statute  does,  which  we  do  not 
decide,  the  state  cannot  be  defeated  in  the 
enforcement  of  its  rights  because  of  laches 
or  nonaction  on  the  part  of  Its  ofQcers  in 
this  respect.  State  ex  reL  liOtt  v.  Brewer, 
64  Ala.  287. 

[3]  Pleas  7,  8,  9,  and  10  attempt  to  set  up 
a  breach  of  the  contract  by  the  state  in  re- 
moving tbe  convicts  or  in  taking  them  over 
after  Thoele-PhlUlps  Manufacturing  Com- 
pany became  bankrupt  Under  the  provl- 
sioiis  of  the  contract  and  the  terms  of  the 
law,  tbe  state  bad  the  right  to  terminate  the 
contract  at  any  time  without  reason.  Code 
1907,  S{  6527.  6562.  It  was  not  therefore 
incumbent  upon  the  state  to  serve  formal 
notice  of  a  purpose  to  terminate,  but  It  could 
do  so  by  retaking  or  reclaiming  the  convicts, 
which  was  tbe  sole  subject-matter  of  the 
contract. 

[4]  Plea  14  seeks  to  avoid  liability  be- 
cause of  an  accrual  of  liability  to  the  state 
by  tbe  defendant's  principal  prior  to  the 
final  approval  of  the  bond  by  tbe  Governor. 
^Rke  bond  shows  that  it  was  executed  May 
14,  1914,  and  expressly  states  that  it  is  to 
stand  for  all  things  required  by  tbe  contract 
from  its  beginnhig.  The  delay  in  approving 
the  bond  did  not  affect  this  defendant's  lia- 
bility.    American    Co.    v.    LawrencvlUe    Co- 


in fbe  absence  of  a  fraudulent  representa- 
tion or  concealment  of  facts  developed  be- 
tween the  execution  and  approval  of  the 
bond,  and  which  is  not  set  up  in  said  plea 
14.    82  Cyc.  p.  68  (c). 

[(]  Section  2  of  the  contract,  among  other 
things,  says: 

"And  if  default  be  made  in  such  payment  and 
Ruit  at  law  be  instituted  to  recover  said  hire, 
then  20  per  cent,  damages  shall  be  added  to 
said  hire." 

An  interpretatioii  of  the  foregoing  qdota* 
tion  presents  the  only  debatable  question  In- 
volved in  this  ai^eal,  and  it  Is  insisted  that 
said  20  per  cent  is  not  collectible  because 
It  is  the  mere  imposition  of  a  penalty  upon 
the  Thoele-Philllps  Company  for  a  default 
in  the  payment  notwithstanding,  the  law 
provides  interest  as  the  measurement  of 
damages  for  said  default  If  tbe  20  per  cent 
was  provided  as  for  a  mere  default  and 
nothing  more,  there  might  be  merit  in  the 
contention,  but  the  payment  of  same  is  not 
dependent  solely  upon  a  default,  but  upon 
the  further  condition  that  suit  is  brought  to 
recover  tbe  hire.  In  other  words,  it  was  the 
evident  intention  of  the  parties  that  it  de- 
fault be  made  and  tbe  state  had  to  sue  or 
litigate  to  collect  the  hire,  then  it  should  be 
indemnified  as  to  all  costs  and  damages  in- 
curred In  tbe  enforcement  of  its  rights,  such 
as  attorney's  fees,  traveling  expenses  of  its 
agents,  accountants,  etc.,  and  the  measiuro 
of  same  was  not  at  the  time  readily  ascer- 
tainable, and  could  not  be  until  after  tbe  con- 
troversy should  be  finally  settled.  It  was, 
no  doubt,  within  the  contemplation  of  the 
parties  that  ttaere  might  be  a  series  of  suits, 
the  incurring  of  special  counsel  fees,  the  ex- 
penses of  public  examiners,  etc.,  and  that 
tbe  state  should  be  indemnified  against  all 
damages  not  .then  readily  ascertainable,  but 
not  to  exceed  20  per  cent.  Had  the  agree- 
ment provided  a  fixed  sum  for  attorney's  fees 
or  a  reasonable  sum,  there  could  be  no  ques- 
tion of  its  validity,  as  such  provisions  have 
been  repeatedly  enforced  by  the  courts  of 
this  and  other  states,  and  tbe  fact  that  tbe 
parties  may  In  advance  have  agreed  to  in- 
demnify the  state  as  to  expenses  to  be  incur- 
red in  the  collection  of  the  hire,  not  to  ex- 
ceed a  certain  sum,  and  that  specific  charges 
were  not  enumerated,  did  not  render  the 
same  a  nonenforceable  penalty. 

[8, 7]  We  think  that  the  word  "suit"  as 
used  in  the  contract  inclnded  the  plural  as 
well  as  the  singular,  and  that  the  same  ap- 
plied both  to  the  proceedings  in  the  bank- 
ruptcy court  as  well  as  the  present  suit 
The  fact  that  20  per  cent  was  not  claimed 
or  proven  in  the  bankruptcy  proceedings  does 
not  preclude  the  state  from  doing  so  in  the 
present  action.  It  may  be  questionable  as 
to  whether  or  not  the  same  had  accrued 
when  the  Thoele-Phllllps  Company  became  8 
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It  conid  have  been  there  estabUshed,  the 
plaintiff's  failure  to  do  so  does  not  estop  it 
from  daimlng  the  same  upon  the  suit 
asrahist  this  defendant,  the  surety,  and  which 
was  not  a  party  to  the  bankruptcy  proceed- 
ings. Fidelity  Deposit  Co.  y.  Robertson,  136 
Ala.  379,  34  South.  933. 

[I]  It  is  next  insisted  that  the  judgment 
includes  too  much  interest;  that  is,  that  In- 
terest was  not  claimed  in  the  bankruptcy 
court,  and  should  not  now  run  except  from 
the  final  a£armation  of  the  claim  by  the  Cir- 
cuit Court  of  Appc:.'.s.  The  Judgment  does 
not  Include  Interest  from  the  maturity  of 
the  claim,  but  only  from  the  filing  of  same 
In  the  bankruptcy  court  The  claim  had 
then  matured,  and  whether  the  order  of  ap- 
proval did  or  did  not  mention  interest  mat- 
ters not,  as  the  claim  was  due  and  the  law 
provides  interest 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  tlie  circuit  court  is  affirmed. 

Affirmed. 

SAYRB,    GARDNER,   and   BROWN,   JJ. 

concur. 


(206  Ala.  332) 

HOOD  V.  WARREN  ot  aL    (7  Div.  61.) 

(Supreme   Court  of   Alabama.    Jan   13,   1921. 
Rehearing  Denied  Feb.  10,   1921.) 

1.  Partnership  <9=>I4I— Sale*  «=»255— War. 
ranty  aot  tranaferred  to  subsequent  buyer, 
•o  that  one  selling  to  partner  did  not  lose 
right  to  damages  for  breach. 

The  benefit  of  a  warranty  of  goods  sold 
does  not  run  with  the  chattel  on  its  resale,  so 
as  to  give  the  subsequent  purchaser  any  right 
of  action  thereon  as  against  the  original  sell- 
er, so  that  one  of  two  partners  who  bought 
hogs  from  defendants  did  not  lose  his  right 
to  damages  for  breadi  of  warranty  by  selling 
his  interest  in  the  hogs  to  the  other  partner. 

2.  Partnership  Q=9l99 — Partner  cannot  sue 
alone  for  share  of  firm  claim. 

A  partner  cannot  sue  alone  for  his  share 
of  the  claim  of  the  firm  arising  from  breach 
of  warranty  in  the  sale  of  bogs  to  the  firm, 
even  though  be  bad  subsequently  bought  the 
interest  of  his  partner  in  the  hogs. 

3.  Appeal  and  error  «=»  1 029— Errors  are  not 
prejudicial  to  plalstilT  where  defendant  was 
entitled  to  affirmative  charge. 

Errors  in  the  conduct  of  the  trial  are  not 
prejudicial  to  plaintiS,  where,  under  the  un- 
disputed evidence,  defendant  was  entitled  to 
the  affirmative  charge. 

Appeal     from     Circuit     Court,     Etowah 
County;  O.  A.  Steele,  Judge. 

Action  by  R.  L.  Hood  and  B.  B.  Raley 
against  Isom  Warren  and  others  for  deceit  | 


In  the  sale  ot  certain  hogs,  in  which  the  dec- 
laration was  amended  during  the  progress 
of  the  trial  by  striking  Raley  as  a  party 
plaintiff  diereto.  Judgment  for  the  defend- 
ants, and  plaintiff  Hood  appeals.    Affirmed. 

J.  M.  Miller,  of  Gadsden,  for  appellant 
Goodhue  &  Brlndley,  of  Gadsden,  fw  ap- 
pelleea 

GARDNER,  J.  This  snit  was  originaUy 
filed  by  R.  L.  Hood  and  E.  B.  Raley  against 
the  defendants  as  individuals  and  as  mem- 
bers of  the  firm  of  Warren,  KiUiam  &  Cox, 
but  was  amended  during  the  progress  of  the 
trial  by  striking  Raley  as  a  party  plaintiff 
thereto,  leaving  R.  L.  Hood  as  the  sole  plain- 
tiff in  the  cause.  Some  of  the  counts  were 
for  deceit  in  the  sale  of  certain  hogs,  which 
it  is  alleged  the  defendants  knew  to  be  un- 
sound, and  count  S  was  for  breach  of  war- 
ranty In  that  defendants  warranted  the  hogs 
to  be  in  good  condition,  which  was  not  the 
case.  There  was  verdict  and  Judgment  for 
the  defendants,  from  which  plaintiff  prose- 
cutes this  appeal. 

[1]  The  questions  argued  by  counsel  for 
appellant  relate  largely  to  matters  of  evi- 
dence, but  the  conclusion  which  we  have 
reached  renders  their  consideration  unneces- 
sary. The  evidence  was  without  dispute 
that  the  actual  purchase  of  the  hogs  was 
made  by  E.  B.  Raley,  representing  himself 
and  R.  L.  Hood;  Raley  testifying  upon  this 
point:  "We  bought  the  hogs  as  partners." 
Soon  thereafter  Raley  sold  his  haU  interest 
In  the  hogs  to  Hood,  but  the  sale  of  his  in- 
terest in  the  hogs  to  Hood  did  not  affect  Ids 
right  to  maintain  an  actl<Mi  on  the  breach  ot 
warranty.  24  R.  C.  L.  §§  432,  516.  The  ci>m- 
mon-law  doctrine  of  covenants  running  with 
the  land  applies  only  to  real  estate,  and  it  is 
well  settled  as  a  common-law  rule  that  the 
benefit  of  a  warranty  does  not  run  with  the 
chattel  on  its  resale,  so  as  to  give  the  sub- 
purchaser any  right  of  action  thereon  as 
against  the  original  seller.  Section  432,  R 
O.  li.,  supra.  Therefore  Raley,  by  the  mere 
sale  of  his  interest  in  the  hogs  to  Hood,  pass- 
ed no  right  of  action  to  the  latter,  but  it  re- 
mained in  the  firm  or  in  the  two  as  partners. 

[2]  As  previously  shown,  the  cause  pro- 
ceeded to  trial  wth  R  L.  Hood  as  a  party 
plaintiff,  and  nothing  appears  in  the  instant 
case  to  take  it  from  without  the  general  mle 
that  a  partner  cannot  sue  alone  for  his  share 
In  a  firm  claim.  30  Cyc.  563;  Bigelow  v. 
Reynolds,  68  Mich.  344,  36  N.  W.  95;  Vinal 
V.  West  Va.  Oil  &  I.and  Co.,  110  U.  S.  215,  4 
Sup.  Ct  4,  28  L.  Ed.  124. 

[3]  tpon  the  imdlsputed  proof  therefore, 
the  court  would  have  been  justified  In  giving 
the  affirmative  charge  for  the  defendants  as 
requested,  and,  such  being  the  situation,  If 
any  errors  were  committed  they  were  with- 
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out  prejudicial  effect  and  BhouU  not  operate 
as  a  reveraaL 

It  results  tbat  the  Judgnfeiit  ai^)e8led 
from  will  be  afllnned. 

Affirmed. 

ANDEBSON.  O.  3^  and  SATBB  and 
BROWN,  JJ.,  oimciir. 


(aoe  Ala.  aoT) 

KAY  V.  ELSTON  et  aL    (7  DIv.  92.) 

(Supreme  Oonrt  of  Alahwinw,    Not.  25,  1820. 
Rehearinc  Denied  Feb.  10,  1921.) 

1.  EvMeaee  «s»226(4)— la  a  will  eonteat  ease, 
evldenea  that  oio  banafloiary  anffered  deoree 
pro  eoafetw  laadmlsalble. 

In  8  will  contest  case,  evidence  that  one  of 
the  beneficiariee  withdrew  his  answer  and  suf- 
fered a  decree  pro  oonfesao  is  inadmissible 
against  the  otheis,  fo4  it  could  shed  no  light 
on  the  testamentary  capadt;  of  the  deceased. 

2.  Depositions  «=390— Where  witness  testified 
deposition  is  Inadmlssibie  exoept  for  oontra- 
diction. 

Where  a  defendant  to  a  win  contest  case, 
who  answered  interrogatories  taken  under  Code 
1907,  S  4049  et  seq.,  withdrew  his  answer  and 
suffered  decree  pro  confesso,  his  answers  to  in- 
terrogatories are  inadmissible,  such  defendant 
having  testified,  save  in  so  far  as  they  may  be 
used  to  contradict  him. 

3.  Wills  9=>3I2— Rules  of  evtdenoe  apply  to 
will  contest,  though  prooeeding  Is  In  rem. 

Though  a  will  contest  where  the  testatrix's 
testamentary  capacity  was  attacked  is  a  pro- 
ceeding in  rem,  yet,  as  it  also  partakes  of  the 
nature  of  a  proceeding  inter  partes,  the  rules  of 
evidence  and  procedure  obtaining  in  the  case  of 
any  customary  proceeding  inter  partes  apply. 

4.  Wills  is=»34 1— Deoree  apholding  will  not 
open  to  attack,  though  one  of  beneflolarles 
saffered  deoree  pro  confesso. 

Where  a  wUl  was  contested  on  grounds  of 
mental  incapacity  and  undue  influence,  the  is- 
sne  was  devisavit  vel  non,  and  a  decree  up- 
holding the  will  is  not  open  to  attack  because 
one  of  the  beneficiaries  withdrew  his  answer 
and  suffered  decree  pro  confesso,  for  the  de- 
cree did  not  purport  to  determine  the  rights 
of  the  partiee,  and  it  appeared  that  evidence 
of  the  acts  of  such  beneficiary  who  was  charged 
with  using  undue  influence  was  admitted. 

5.  Trial  «s>l9i(2)  —  In  will  contest  charge 
properly  refused  as  assuming  oonfldential  re- 
latioa. 

In  a  win  contest  a  requested  charge  that 
the  burden  of  showing  the  will  was^  executed 
without  undue  influence  rested  on  the  propo- 
nent was  properly  refused,  where  based  on  the 
assumption  that  confidential  relations  existed 
between  testatrix  and  her  son  living  with  her, 
who  with  his  infant  child  were  the  only  benefi- 
ciaries; the  question  whether  the  son  dominat- 
ed his  mother  in  the  making  of  the  will  being 
for  the  jury  under  the  evidence. 
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6.  Wills  «e:>294— Depoaltloii  af  wKaeasaa  takaa 
In  probate  oourt  In  uncontested  probate  ad« 
misslble  In  contest. 

Generally  qtealdng,  under  Code  1907,  ( 
6208,  depositions  of  witnesaea  to  tlie  wiU,  tak- 
en in  the  probate  court  upon  the  uncontested 
probate  of  the  instrument,  are  admissible  in  a 
subsequent  contest. 

7.  Wills  «s>322-ObJeotlon  that  depositions  of 
a  witness  In  probate  oourt  were  not  signed 
waived  by  relianoa  on  other  objeotlon. 

In  a  will  contest  unsigned  depositiona  of 
witnesses  to  the  will  taken  in  the  probate  court 
on  the  uncontested  probate  were  properly  ad- 
mitted; for,  as  objection  was  made  on  other 
specific  grounds,  the  objection  that  the  deposi- 
tiona were  not  signed  waa  waived. 

8.  Wilis  «s>324(4)— Question  whether  teetatrix 
knew  the  contents  of  the  lastrument  for  the 
Jury. 

Evidence  that  testatrix  prepared  the  orig- 
inal wiU,  which  was  copied  by  her  son,  and  in- 
corporated in  it  her  own  ideas  without  sugges- 
tion from  any  quarter,  makes  the  question 
whether  the  testatrix  knew  of  the  contents  of  - 
her  will  one  for  the  jury. 

9.  Wins  «=»400— Appellate  oourt  will  merely 
consider  whether  there  was  evidence  for 
-Jury  In  will  contest. 

On  appeal  in  a  will  contest,  the  appellate 
oourt  will  not  review  de  novo  the  question 
whether  testatrix  knew  the  contents  of  the  wiU, 
but  will  merely  determine  whether  there  was 
evidence  sufficient  to  carry  to  the  jury  that 
question. 

10.  Appeal  and  error  «=>907(4)— Presumption 
in  favor  of  rulings  where  all  testimony  not  in 
bill  of  exceptions. 

Where  the  bill  of  exceptions  did  not  purport 
to  contain  all  the  testimony,  the  appellate  court 
will  presume  that  there  was  evidence  justifying 
the  rulings  of  the  trial  court. 

Appeal  from  Circuit  C6nrt,  Calhoun  Coun- 
ty;  Hugh  D.  Merrill,  Judge. 

Bill  by  John  Elston  Kay,  by  his  next 
friend,  against  Ii.  R.  Klston  and  Bva  Elston 
to  declare  a  will  invalid  and  to  remove  ad- 
ministration from  the  probate  to  the  circuit 
court  From  decree  rendered  on  a  verdict 
of  the  jury  finding  the  will  valid,  complain- 
ant appeala    Affirmed. 

Charles  F.  Douglas,  of  Annlaton,  for  ap- 
pellant. 

James  F.  Matthews,  of  Anniston,  for  ap- 
pellees. 

SATRB,  J.  Appellant's  blU  In  this  caase 
instituted  a  contest  of  the  last  wUl  and  tes- 
tament of  Mollle  F.  Elston,  deceased.  Ap- 
pellant is  an  infant  grandson  of  deceased. 
The  Instrument  In  dispute  purported  to  vest 
decedent's  entire  estate — worth  about  $1,000 
— ^In  her  son  !>.  R.  Elston  and  bis  infant 
daughter,  appellee  E}va  Elston.  Its  validity 
was  contested  on  the  grounds  that  testatrix 
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was  mentally  incapable,  and  that  It.  S.  VSl»- 
ton  had  exercised  undue  Influence  in  procur- 
ing its  execution.  In  pursuance  of  tbe  ver- 
dict of  a  lury,  to  which  the  issues  -were  sub- 
mitted, the  circuit  court,  sitting  in  equity, 
rendered  a  decree  sustaining  the  instrument 
as  the  last  will  and  testament  of  MolUe  F. 
SSston,  deceased.  A  bill  of  exceptions  was 
reserved  at  the  Jury  trial,  and  this  appeal 
seeks  to  review  the  questions  so  raised. 

[1-4]  Ik  R.  Elston  filed  his  answer  to  the 
bill  in  due  course,  and  thereafter  his  answers 
to  interrogatories  propounded  to  bim  under 
the  statute.  Afterwards  this  defendant 
withdrew  his  answer  and  appearance,  and 
suffered  a  decree  pro  confesso.  On  the  trial 
before  a  Jury  complainant  offered  in  evi- 
dence the  docket  entry  showing  these  facts 
and  the  interrogatories  and  defendant  L.  R. 
VSIbUm'b  answers  thereto.  Defendant  £>va 
Alston's  objection  to  this  evidence  was  sus- 
tained, and  complainant  excepted.  It  is  too 
clear  for  argument  that  the  proposed  evi- 
dence could  shed  no  light  upon  the  testamen- 
tary caipaclty  of  the  deceased.  It  is  almost 
equally  clear  that  the  fact  that  defendant  U 
R.  Alston  had  suffered  a  decree  pro  confesso 
to  be  entered  against  ^in«elf  should  not 
have  been  admitted  in  evidence  for  the  pur- 
pose of  prejudicing  the  case  of  the  other 
defendant,  while,  as  for  his  answer  to  In- 
terrogatories taken  under  the  statute  (Code, 
§  4049  et  seq.),  the  statute  makes  a  deposi- 
tion so  taken  admissible  when  offered  by  the 
party  taking  it,  but  it  is  not  the  ^ort  or 
effect  of  the  statute  to  make  such  a  deposi- 
ti<m  evidence  against  a  party  other  than  the 
deponent;  such  other  party  having  had  no 
part  in  its  taking.  Elston's  deposition,  so 
taken,  might,  indeed,  have  been  used  to  con- 
tradict him  in  the  event  he  became  a  wit- 
ness and  testified  contrariwise,  but  that  pos- 
sibility was  eliminated  from  the  case  when 
EHston  was  examined  as  a  witness  by  com- 
plainant, and  testified  Just  as  he  had  in  an- 
swer to  the  Interrogatories  which  had  been 
propounded  under  the  statute.  True,  the 
contest  instituted  by  the  bill  in  this  cause 
was  in  the  nature  of  a  proceeding  in  rem 
(Kaplan  v.  Coleman,  180  Ala.  267,  60  South. 
885),  but  it  was  a  controversy  between  living 
parties  (Kumpe  v.  Coons,  63  Ala.  448),  and 
so  assumed  the  nature  also  of  a  proceeding 
inter  partes  (Dickey  v.  Vann,  81  Ala.  425,  8 
South.  196).  We  do  not  doubt  that  the  rules 
of  evidence  and  procedure  obtaining  in  the 
case  of  any  customary  trial  inter  partes  ap- 
plied in  this  case.  In  some  respects  the  sit- 
uation presented  may  seem  to  be  anomalous, 
but  on  this  ai^eal  we  are  not  required  to 
determine  the  effect  of  the  two  decrees,  viz, 
the  decree  pro  confesso  against  Elston  and 
the  decree  establishing  the  will,  or,  indeed, 
to  say  whether  the  first-mentioned  decree 
had  any  effect  upon  the  rights  of  the  benefi- 
ciaries named  in  the  will.    As  to  this,  see 


Taylor  v.  Kelly,  81  Ala.  S8,  68  Am.  Dea  15a 
Devisavit  vel  non  was  the  only  issue  in  this 
cause,  and  the  decree  determined  the  statute 
of  the  res,  that  is,  whether  there  was  a  will 
or  not,  and  not  the  rights  of  the  parties  un- 
der the  will.  McCann  v.  Ellis,  172  Ala.  60, 
55  South.  803;  Kaplan  r.  Coleman,  supra. 
Noting  the  fact,  out  of  abundance  of  cau- 
tion, that  appellant  was  not  denied  the  right 
to  introduce  in  evidence  any  act  of  defend- 
ant Elston,  before  the  fact,  tending  to  sup- 
port the  allegation  of  the  bill  to  the  effect 
that  the  will  in  contest  was  procured  by  un- 
due infiuence  exercised  by  him,  or  any  dec- 
laration by  him.  In  the  presence  of  testatrix, 
having  a  like  tendency,  we  state  our  conclu- 
sion  that  the  rulings  here  under  considera- 
tion were  free  from  error.  Easds  v.  Mont- 
gomery, 93  Ala.  298,  and  cases  cited  at  th* 
top  of  page  298,  9  South.  811. 

[6]  Appellant  complains  that  the  court  re- 
fused his  request  to  instruct  the  Jury — 
charge  C — that  under  the  evidence  as  matter 
of  law  the  burd«i  of  showing  that  the  will 
was  executed  without  undue  infiuence  rested 
upon  the  defendant  proponent  of  the  wlU. 
This  proixwltlon  appears  to  rest  upon  the 
assumption  that  confidential  relations  exist- 
ed between  testatrix  and  L.  R.  Elston,  her 
son  living  with  her — and  this  may  be  con- 
ceded as  beyond  dispute — and  that  L.  R. 
Elston  was  the  party  of  dominant  infiuence 
In  that  relation ;  but  this  last  we  think  was 
itself  a  question  of  fact  to  be  determined  by 
the  jury,  and  the  charge  was  properly  re- 
fused because  it  proceeded  on  the  hypothesis 
that  as  matter  ot  law,  admitting  of  no  in- 
ference to  the  contrary,  Elston  dominated 
his  mother  In  the  making  of  her  wiU.  On 
tile  facts  shown  by  the  bill,  this  was  a  ques- 
tion of  fact  for  the  Jury  (Curry  v.  Leonard, 
1S6  Ala.  066,  66  South.  862),  and,  in  any  case. 
It  Is  impossible  for  us  to  say  that  appellant's 
contention  should  prevail  as  being  a  ques- 
tion of  law  upon  nndiiqnited  evidence,  for 
the  reason  that  the  bill  of  exceptions  does 
not  purport  to  contain  all  the  evidence. 

[I,  7]  The  depositions  of  the  two  witnesses 
to  the  will  taken  in  the  probate  court  upon 
the  uncontested  probate  of  the  will  In  that 
court — ^the  proceedings  there  being  duly  cer*' 
tified  by  the  probate  judge — were  received  In 
evidence.  Appellant  contends  for  error  on  the 
ground  that  the  depositions  were  not  signed 
by  the  witnesses.  Speaking  generally,  these 
depositions  were  competent  evidence  in  the 
cause  (West  v.  Arrington,  200  Ala.  420,  76 
South.  352;  Code,  t  6209),  and  as  for  the 
specific  objection  now  taken,  we  deem  It  a 
sufllelent  answer  to  say  that  it  was  not 
brought  to  the  attention  of  the  trial  court, 
but  was  waived  by  the  assertion  of  other 
objections  which  gave  no  hint  of  the  ground 
now  and  here  taken. 

[8-10]  According  to  the  testimony,  the  de- 
ceased, on  her  own   motion,  prepared  the 
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original  of  the  will  In  dlsinite,  which  was 
later  coi>led  by  I*  R.  Elston,  and  Incorporat- 
ed In  it  her  own  Ideas  without  suggestion 
from  any  quarter.  This  evidence  made  the 
question  whether  she  knew  the  contents  of 
thp  paper  a  question  for  jury  decision.  HiU 
T.  Barge,  12  Ala.  687.  Counsel  appear  to 
treat  the  question  of  fact  as  one  for  decision 
de  novo  by  this  court;  but  this  court  can 
only  say  whether  there  was  any  evidence  to 
the  eCTect  that  the  deceased  knew  the  con- 
tents of  the  paper,  and  that  question  must 
be  determined  against  appellant  on  both 
reason  and  authority.  However,  the  bill 
of  exceptions  does  not  purport  to  contain 
all  the  evidence,  as  we  have  already  point- 
ed out,  and  for  this  reason.  If  no  other, 
this  court  would  sustain  the  ruling  of  the 
trial  court  by  assuming  that  there  was  evi- 
dence tending  to  show  testatrix's  luiowledge 
of  the  contents  of  the  instrument. 

We  find  no  error,  and  the  decree  is  af- 
firmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  aARDNZSt  and 
BROWN,  JJ.,  concur. 

On  Rehearing. 
Application  overruled. 

ANDERSON,  C.  J.,  and  SATRE,  GARD- 
NER, and  MILLER,  JJ.,  concur. 


(206  Ala.  277) 

BLACK  V.  STATE.     (7  DIv.   103.) 

(Supreme  Conrt  of  Alabama.    Feb.  S,  1921.) 

1.  Intoxieatiag  liquors  «=>248— Bill  to  condemn 
automobile  which  did  not  describe  liquors 
held  suffloient 

Though  Acts  1915,  p.  81,  defines  prohibited 
liquors  and  beverages,  a  biD  seeking  condemna- 
tion of  antomobile  alleged  to  have  been  used  tor 
hransportation  of  prohibited  liquors  and  bev- 
erages is  sufficient,  and  not  too  general,  though 
not  averring  wbether  they  were  spiritnona, 
malt,  or  vinous. 

2.  Intoxicating  liquors  9=»247— Automobile  of 
one  who  carried  liquor  in  coat  as  personal 
remedy  may  be  forfeited. 

Where  plaintiff,  for  the  sake  of  bia  in- 
firmity, asthma,  carried  liquor  in  his  coat  while 
dri'^ng  his  automobile,  the  antomobile  never- 
theless may  be  forfeited;  prohibited  liquor  in 
any  event  being  tranaiKjrted  in  the  antomobile. 

Appeal  from  Circuit  Court,  De  Ealb  Coun- 
ty;  W.  W,  Harralson,  Judge. 

Bill  by  the  State  of  Alabama  to  oondemn 
one  Ford  ant(»nobile,  because  used  In  the 
transportation  of  prohibited  liquor.  FVom  a 
decree  of  condemnation,  Walter  Black,  claim- 
ant and  owner,  appeals.    Afilrmed. 
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C.-  A.  Wolfes,  of  Ft  Payne,  for  appellant 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

SAYRE,  J.  Appellant's  Ford  automobile 
was  condemned  because  it  had  been  used  for 
the  transportation  of  prohibited  liquor  In 
this  state. 

[1]  The  bill  or  petition  averred  that  ap- 
pellant's automobile  had  been  used  by  defend- 
ant  "for  the  purpose  unlawfully  and  illegally 
conveying  or  transporting  prohibited  liquors 
or  beverages."  The  statute  (Acts  1915,  pp.  1, 
31)  defines  "prohibited  liquors  and  bever- 
ages," and  we  think  the  designation  of  the 
liquor  charged  to  have  been  transported  In 
appellant's  antomobile  was  sufficient — not 
too  general — ^notMrithstanding  the  bill  failed 
to  aver  whether  It  was  spirituous,  vinous, 
malt  or  what  not  within  the  definition  of 
the  statute. 

[2]  The  evidence  made  out  the  state's  case, 
and  the  fact  that  appellant  was  a  "nice  man," 
not  a  "bootlegger,"  and  carried  the  liquor  in 
Ills  coat  pocket  for  the  sake  of  his  oft  infir- 
mity, asthma — all  which,  it  may  be  conceded, 
appellant  proved  by  a  weight  of  testimony 
which  should  have  satisfied  the  trial  court — 
could  avail  appellant  nothing  under  the  law 
of  this  state,  since,  nevertheless,  he  trans- 
ported his  liquor  In  his  automobile. 

Affirmed. 

ANDERSON,  C.  J.,  and  GARDNER  and 
MILLER,  JJ.,  concur. 


STREET  et  al.  V.  BROWNING. 


(20e  Ala.  110) 

(7  DIv.  73.) 


(Supreme  Conrt  of  Alabama.    Dec.  16,  1920.) 

1.  Appeal  and  error  «=>956( I)— Pleading  «=» 
199— Permitting  filing  of  demurrer  after  time 
prescribed  Is  discretionary. 

Thongh  the  defendant  in  a  civil  sxdt  at  law 
may  plead  to  the  merits  at  any  time  before  a 
default  is  entered,  a  demurrer  is  not  a  plea  to 
the  merits,  and  whether  defendant  should  be 
permitted  to  file  a  demurrer  after  the  80  days 
allowed  for  pleading  or  demurring  by  Act  Sept 
28,  1916  (Oen.  Acts  1915,  p.  825),  was  in  the 
trial  judge's  discretion,  and  his  discretion  was 
not  revisable  on  appeal. 

2.  Appeal  and  error  «=» 1 042 (I)— Striking  of 
demurrer  not  prejudicial,  where  some  oeuats 
were  good. 

Defendant  was  not  prejudiced  by  the  strik- 
ing of  his  demurrer,  thongh  one  count  of  the 
complaint  did  not  state  a  cause  of  action,  where 
other  counts  were  dearly  sufficient  and  not 
subject  to  denAirrer. 

3.  Evidence  «=9473— Witness  having  knowledge 
may  testify  to  party's  good  or  bad  credit  as 
collective  fact. 

A  witness  may  testify  to  a  party's  good  or 
bad  credit  as  a  collective  fact  if  it  appears 
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that  be  is  qnalified  to  do  so  by  Ua  knowledge 
of  the  subject. 

4.  Evldenoe  «=>474(I3)— Party  may  testify  t«> 
his  own  eredit,  but  prediesto  must  be  laid. 

A  party  may  testify  to  hia  OT^n  credit,  but 
a  proper  predicate  should  be  first  laid  by 
showing  his  knowledge  thereof. 

5.  Attaohfflsnt  «=3338— Amouat  paid  lawyers 
for  defense  of  suit  recovsrabie  on  bond. 

The  amount  paid  to  lawyers  for  the  de- 
tense  of  an  attachment  suit,  when  a  reasonable 
sum  for  the  serrices  rendered,  ia  recoverable 
on  the  attachment  bond. 

6.  Attachment  «s>33i,  350— Failure  to  prose- 
cute suit  to  offeet  is  broach  of  bond,  and 
prima  fade  Imports  absoneo  of  oanso  of  ac- 
tion. 

Where  one  of  the  conditions  of  an  attach- 
ment bond  was  that  plaintiff  should  prosecute 
his  suit  to  effect,  the  failure  to  do  so  waa  a 
breach,  and  prima  fade  at  least  imported  the 
absence  of  a  just  cause  of  action. 

y.  Attachment  «=3350— Verdict  and  Judgment 
for  defendant  on  the  merits  authorizes  re- 
covery on  bond. 

The  judgment  entry,  showing  a  verdict  and 
judgment  for  defendant  in  attachment  suit  on 
the  merits  of  the  claim  sought  to  be  enforced, 
established  a  breach  of  the  attachment  bond, 
and  authorized  a  recovery  thereon. 

8.  Judgment  «=»956( I)— Burden  on  party  suing 
on  attachment  bond  to  show  set-off  barred 
by  Judgment  In  the  attachment  suit. 
Where,  in  an  attachment  suit,  there  were 
pleas  of  the  general  issue,  illegality  of  the 
contract,  set-off,  recoupment,  and  payment,  the 
burden  was  on  tbe  former  d^endant,  in  a 
suit  on  the  attaclunent  bond  in  which  the  for- 
mer plaintiff  pleaded  as  a  set-off  claims  grow- 
ing out  of  the  same  transaction,  but  for  differ- 
ent years  and  with  different  maturities,  to 
show  that  the  judgment  in  his  favor  in  the 
attachment  suit  was  based  upon  an  issue  in- 
volving a  decision  of  fact  rendering  such  set- 
offs invalid  or  unenforceable. 

AK>eal  from  Circuit  Court,  Clay  County; 
Hugh  D.  Merrill,  Judge. 

Action  by  J.  W.  Browning  against  J.  0. 
Street,  and  otbers,  for  damages  for  breach  of 
the  condition  of  an  attachment  bond  made  by 
tbe  defendant  as  a  condition  to  the  Issuance 
and  levy  of  the  writ  against  J.  W.  Browning. 
Judgmrat  for  plaintiff,  and  defendants  ap- 
peal. Transferred  from  Court  of  Appeals  un- 
der section  6,  Acts  1911,  p.  449.  Reversed  and 
remanded. 

Riddle  te  Riddle,  of  Talladega,  for  appel- 
lants. 

McKay  &  Crumpton,  of  Ashland,  for  ap- 
pellee. 

SOMERVILLE,  J.  [1]  Although  a  defend- 
AUt  in  a  civil  suit  at  law  has  a  right,  to  plead 
CO  tbe  merits  at  any  time  before  a  default  Is 
entered  against  him  (Craig  &  Co.  v.  Plerson 


Lumber  Co.,  179  Ala.  535,  60  South.  S3S),  a 
demurrer  to  tbe  complaint  is  not  a  plea  to 
the  merits  (Black  v.  Smith  Lumber  Co.,  179 
Ala.  397,  60  South.  154) ;  and  the  filing  of  a 
demurrer  after  the  time  prescribed  by  law  is 
a  privilege  to  be  accorded  or  denied  within 
the  sound  discretion  of  the  trial  judge,  a 
discretion  not  revisable  on  appeal. 

The  summons  in  this  case  was  served  on 
the  defendants  on  October  20,  1917,  requiring 
him  to  plead  or  demur  to  the  complaint  with- 
in 30  days,  as  prescribed  by  the  act  of  Sep- 
tember 28,  1915  (Gen.  Acts  1915,  p.  825),  which 
has  superseded  section  534C  and  section  5347 
of  the  Code;  and  the  demurrer  to  the  com- 
plaint was  not  filed  until  December  31,  1917. 
Hence  the  trial  court  cannot  be  put  in  error 
for  striking  the  demurrer  from  the  file  on  mo- 
tion. This  rule  is  impliedly  recognized  in 
Bufford  T.  Chambers,  148  Ala.  442,  42  South. 
597. 

[2]  Conceding,  without  deciding,  that  count 
1  of  the  complaint  does  not  state  a  cause  of 
action,  other  counts  are  clearly  sufficient  in 
that  respect,  and  are  not  even  subject  to  de- 
murrer (McLane  v.  Tighe,  88  Ala.  411,  8 
South.  70);  so  that  defendant  has  not  in  fact 
been  prejudiced  by  the  striking  of  bis  de- 
murrer. 

[3, 4]  A  witness  may  testify  to  a  party's 
good  or  bad  credit  as  a  collective  fact,  if  It 
appears  that  he  is  qualified  to  do  so  tjy  hts 
knowledge  of  the  subject.  Pollock  v.  Gantt, 
69  Ala.  373,  378,  44  Am.  Rep.  519.  And  when 
a  party  testifies  to  his  own  credit,  as  he  may 
undoubtedly  do,  a  prt^ier  predicate  should 
be  first  laid  by  showing  his  knowledge 
thereof. 

The  objections  in  this  case  were  not  ad- 
dressed to  the  competency  of  plaintiff  as  a 
witness,  but  only  to  the  illegality  of  his  testi- 
mony, and  were  therefore  overruled  without 
error. 

[5]  It  Is  fairly  inferable  ft-om  plaintiff's 
testimony  that  he  paid  out  $50  to  lawyers  for 
the  defense  of  tlie  attachment  suit,  and  it 
appears  that  that  was  a  reasonable  sum  for 
the  services  rendered  in  that  behalf.  That 
Item  of  damage  was  specially  claimed  In 
count  3,  and  was  therefore  recoverable. 

[I,  7]  One  of  the  conditions  in  tbe  bond 
sued  on  was  that  the  plaintiff  in  attachment 
should  prosecute  bis  suit  to  effect  The  fail- 
ure to  do  so  was  therefore  a  breadi,  and 
prima  facie  at  least  Imported  the  absence  of 
a  just  cause  of  action.  Savage  v.  Gunter,  32 
Ala.  467,  469;  McLane  v.  Tighe,  89  AU.  411, 
8  South.  70.  The  judgment  entry  In  the  at- 
tachment suit  shows  a  verdict  and  judgment 
for  the  defendant  in  attachment  on  the  merits 
of  the  claim  sought  to  be  enforced  This  es- 
tablished the  breach,  and  authorized  a  recov- 
ery therefor. 

[J]  There  was  evidence  before  the  court 
wlilcfa  tended  to  establish  defendant's  pleas 
of  set-off,  numbered  5,  6,  and  7.     The  trial 
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Judge,  howerer,  Instructed  tito  Jury  that  they 
could  not  find  for  defendant  under  any  one 
of  those  pleas — obTlously  upon  tbe  theory 
that  the  pleadings  and  Judgment  entry  In  the 
original  attachment  suit  -showed  a  res  Judi- 
cata against  defendant  with  respect  to  the 
claims  here  urged  in  set-off.  Had  the  Judg- 
ment rendered  In  that  case  for  the  defendant 
In  attachment  been  referable,  to  a  single  dis- 
tinct issue  which  would  also  be  decisive 
against  the  existence  or  enforceability  of  the 
dalms  presented  by  defendant  here  by  way 
of  set-off,  that  Judgmoit  would  defeat  these 
pleas  of  set-off.  But  in  the  attachment  suit 
there  were  pleas  of  general  Issue,  illegality 
of  contract  because  made  on  Sunday,  set-off, 
recoupment,  and  payment  Though  the  at- 
tachment suit  was  for  a  claim  growing  out 
of  the  same  transaction  as  did  the  set-off 
claims,  yet  they  are  distinct  daims  for  differ- 
ent years^  and  with  different  matnrltiesL  If 
the  general  verdict  in  the  attadiment  suit 
was  founded,  as  it  may  well  have  been,  oa 
the  plea  of  set-off,  or  recouimient,  or  payment, 
the  Judgment  would  be  no  bar  to  the  set-off 
claims  here  presented. 

In  that  state  of  the  attachment  suit  reo- 
ord,  the  burden  was  on  the  present  plaintiff 
to  ^ow  that  the  former  Judgment,  here  plead- 
ed by  him,  was  based  upon  an  Issue  involving 
a  decision  of  fact  which  would  render  these 
set-off  claims  invalid  or  imenforceable.  Dob- 
son  v.  Hurley,  129  Ala.  380,  30  South.  698;  15 
B.  C.  h.  OSO,  t  454. 

There  Is  nothing  In  the  bill  of  exceptions 
to  show  that  such  was  the  case,  and  hence 
we  are  bound  to  hold  that  the  replication  of 
res  Judicata  to  the  several  pleas  of  set-off 
was  without  support  in  the  evidence,  and 
that  the  trial  Judge  erred  In  giving  the  af- 
firmative instructicms  against  defendant  on 
those  pleas. 

For  the  error  noted,  the  Judgment  will  be 
reversed,  and  the  cause  remanded  for  an- 
other trlaL 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McOLBLLAN  and 
THOMAS,  JJ.,  concur. 


(205  Ala.  m) 

HOOD  V.  MARTIN.    (7  Div.  1 19.) 

(Supreme  Court  of  Alabama.    Feb.  10,  1921.) 

I.  Landlord  and  tenant  «=>323,  328(1)— Par. 
ties  to  agrlouftural  oontraot  held  "teaajits  In 
oommon"  with  right  to  Hen  on  eaoh  other's 
shares,  "hirer  and  laborer." 
Where  one  of  the  parties  to  a  farming  con- 
tract was  not  only  to  furnish  the  land  but  to 
assist  in  the  preparation  of  the  same  and  the 
lHaaOag  o<  crops,  and  the  other  was  to  furnish 
the  labor,  teams,  and  tools  to  cultivate   and 
gather  the  crops,  they  were  neither  "landlord 
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and  tenant,"  under  Code  1907,  i  4742,  as 
amended  by  Gen.  Acts  1915,  p.  134,  nor  "hirer 
and  laborer,"  under  section  4743,  as  amended 
by  Gen.  Acts  1915,  p.  112,  but  were  "tenants 
In  oommon"  and  governed  by  section  4792,  giv- 
ing each  of  them  a  lien  on  the  respective  share 
of  the  other  for  advances  or  contributions. 

[Ed.  Note.— For  other  definittons,  see  Words 
and  Phrases,  Second  Series,  Landlord  and  Ten- 
ant: First  and  Second  Series,  Tenant  in  Com- 
mon.] 

2.  ABrloaltnre  «=>1S— Statnte  for  enforoefflent 

of  agriouitural  lien  held  not  exclusive  and 

Hen  may  be  enforoed  In  equity. 

Code  1907,  {  4793,  providing  for  a  Hen  for 

advances  or  contributions  of  labor  in  gathering 

crops  by  attachment  on  the  grounds   and  in 

the  manner  provided  for  the  enforcement  of  a 

landlord's  lien,  is  not  exclusive,  but  expressly 

authorises  the  enforcement  of  the  lien  by  any 

other  remedy,  and  such  lien  is  enforceable  in 

equity  notwithstanding  the  remedy  at  law. 

Appeal  from  Circuit  Court,  Etowah  <}oun- 
ty;  O.  A.  Steele,  Judge. 

BUI  by  J.  H.  Uartin  against  R.  L.  Hood  to 
enforce  a  lien  upon  certain  crops  and  for  an 
accounting,  eta  From  a  decree  overruling 
demurrers  to  the  bill,  raising  the  point  of  a 
want  of  equity  in  the  bill  and  adequacy  of  le- 
gal remedies,  respondent  appeals.    Affirmed. 

P.  B.  Cnlll,  of  Oadsden,  for  appellant 
B.  O.  McCord  &  Son,  of  Gadsden,  for  ap- 
pellee. 

ANDERSON,  O.  J.  [1, 2]  The  contract  be- 
tween the  parties,  as  per  the  averments  of 
the  bill,  does  not  make  them  landlord  and 
tenant  under  section  4742  of  the  Oode  of 
1907,  as  amended  by  the  act  of  1915  (page 
134),  nor  hirer  and  laborer,  under  section 
4743  of  the  Code  of  1907,  as  amended  by  the 
act  of  1915  (page  112).  Under  the  terms  of 
said  contract  Hood  was  not  <»ily  to  furnish 
the  land  but  was  to  assist  In  the  preparation 
of  the  same  and  the  planting  of  the  crops, 
while  the  appellee,  Ifartln,  was  to  furnish 
the  labor,  team,  and  to<^  to  cultivate  and 
gather  the  crop.  They  were  therefore  ten- 
ants In  common  and  governed  by  section  4782 
of  the  Code  of  1907,  which  gives  each  of 
them  a  lien  upon  the  respective  share  of  the 
other  for  the  advances  or  contribution  of  la- 
bor to  aid  In  the  cultivation  or  gathering  of 
the  crop.  Section  4793  provides  for  the  en- 
forcement of  such  Hen  by  attachment  upon 
the  grounds  and  in  the  manner  provided  for 
the  enforcement  of  the  landlord's  lien.  This 
section,  however,  is  not  exclusive,  but  ex- 
pressly authorizes  the  enforcement  of  the  lien 
by  any  other  remedy.  The  lien  is  enforce- 
able in  a  court  of  equity  notwithstanding  the 
remedy  at  law.  Westmorland  v.,  Foster,  60 
Ala.  448;  Wells  v.  Cody,  112  Ala.  278,  20 
South.  381;  Waldron  T.  Simmons,  28  Ala. 
629. 


s»For  otbor 
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Trne,  section  5234  ot  the  Code  of  1007  pro- 
vides for  the  imrtltion  of  crops,  gathered  or 
ungathered.  In  the  probate  court,  and  sec- 
tion 6239  provides  for  a  division  In  kind  or  a 
sale  and  division  of  the  proceeds  and  for  the 
adjustment  of  any  Uens  upon  same;  but  this 
remedy  Is  not  ezclnsive,  as  section  4829  of 
the  Code  provides  for  the  enforcement  of  Uen 
in  equity,  although  the  statute  may  authwlM 
other  modes  ot  doing  so. 

The  bill  In  this  case,  In  its  final  analysis, 
sets  np  a  Joint  ownership  In  the  crop,  exist- 
ing Uens  upon  same  by  the  appellee  and  the 
appellant,  the  seizure  and  'withholding  of 
said  crop  by  the  appellant,  and  seeks  a  sale 
of  same,  an  accounting  between  the  parties, 
and  the  enforcement  of  their  respective  liens 
pro  tanto. 

The  trial  court  did  not  err  In  overruling 
the  respondent's  demurrer  to  the.  bill  of  com- 
plaint, and  the  decree  of  the  circuit  court  is 
affirmed. 

Affirmed. 

McOLELLAN,  SOMERVILLE,  and  THOM- 
AS, JJ.,  concur. 

(205  Ala.  76) 

WILLIAMS  V.  STATE.    (I   DIv.  156.) 

(Supreme  Court  of  Alabama.    Dec.  2,  1920.) 

1.  Criminal  law  «=3|093— Reeltal  bill  of  ex. 
ceptions  was  presented  within  prescribed 
tliiis  held  iDsulHolMt 

A  bill  of  exceptions,  in  a  prosecntioD  for 
homicide,  which  merely  recited  tiiat  it  was  pre- 
sented "within  the  time  prescribed  liy  law," 
and  signed  on  a  stated  date,  which  was  after 
the  expiration  of  the  90  days  allowed,  does  not 
show  compliance  with  the  statutory  require- 
ment that  it  be  presented  to  the  presiding  judge 
within  90  days  from  the  day  of  judgment. 

2.  Criminal  law  «=>■  095— Delay  In  presenta- 
tion of  bill  oaa  be  mtload  by  oonrfa  owa  ao* 
tlon. 

The  failure  of  the  bin  of  exceptions  to  show 
tliat  it  was  presented  to  the  presiding  Judge 
within  90.days  from  the  day  on  which  Judgment 
was  entered,  as  required  by  Code  1907,  i  3019, 
is  a  jurisdictional  defect,  and  such  failure  will 
be  taken  ex  mere  motu  by  the  Supreme  Court. 

3.  Criminal  law  «=»  1 095— Delay  In  signing 
properiy  presented  bill  available  only  on  mo- 
tion to  strike. 

Where  the  trill  of  exceptions  was  properly 

presented  and  indorsed  as  required  by  statute, 
but  not  signed  by  the  presiding  judge  within 
the  time  prescribed  after  the  judgment  of  con- 
viction, such  failure  cannot  be  taken  by  the 
Supreme  Court  ex  mero  motu,  but  the  bill  of 
exceptions  can  only  be  stricken  on  motion  of 
the  party  to  the  record  or  his  attorney  under 
Code  1907,  i  8020. 

Appeal  from  Circuit  Court,  Clarke  County; 
Boi.  D.  Turner,  Judge. 


Earnest  Wllllama  was  convicted  of  murder 
In  the  first  degree,  and  be  appeals.    A£Elrmed. 

Q.  W.  Tucker  and  D.  V.  Chapman,  both  of 
(irove  Hill,   for  appellant. 
J.  Q.  Smith,  Atty.  Gen.,  tor  the  State. 

THOMAS,  J.  The  defendant  was  indicted 
for  murder  in  the  first  degree,  and  the  death 
penalty  Imposed  pursuant  to  the  verdict  of 
the  Jury  so  adjudging  the  degree  of  his  guilt 
and  fixing  bis  punishment.  The  trial  took 
place  on  December  8,  1919,  and  defendant 
was  found  guilty  and  sentenced  on  Decanber 
10, 1919. 

[1]  The  bill  ot  exceptions  does  not  show 
that  the  same  was  presented  to  the  presid- 
ing judge  within  90  days  from  the  day  on 
which  the  judgment  was  entered.  It  mere- 
ly recites  that  the  bill  of  exceptions  was  pre- 
sented "within  the  time  prescribed  by  law," 
and  signed  on  April  3,  1020,  which  was  more 
than  90  days  from  the  date  on  which  the 
Judgment  of  the  court  was  altered.  This  is 
not  a  compliance  with  the  statutory  require- 
ment 

[2]  This  court  has  held  that  where  a  bill 
of  exceptions  tails  to  show  that  it  was  pre- 
sented to  the  presiding  Judge  within  90  days 
from  the  day  on  wlilch  the  Judgment  was 
entered  the  court  will,  ex  mero  motn,  leave 
out  of  consideration  such  bill  of  exceptions  In 
considering  the  transcript  That  is  to  say, 
the  presentation  of  the  bill  of  exceptions  to 
the  presiding  Judge  within  the  time  i^'e- 
scribed  by  the  statute  (Code,  {  3019)  Is  Juris- 
dictional, and  su(±  failure  will  be  taken  ex 
mero  motu  by  this  court  ESdinburgh-Amer- 
Ican  L.  M.  (3o.  v.  Canterbury,  169  Ala.  444, 
SS  South.  823;  Smith  v.  State,  166  Ala.  24. 
62  South.  386 ;  State  ex  rel.  Tate  v.  Powell. 
184  Ala.  46,  63  South.  642;  Brannan  v.  Shec^ 
ry,  196  Ala.  272,  71  South.  106;  Box  et  al.  t. 
Sou.  Ry.  Ca,  184  Ala.  698,  64  South.  69; 
Hersberg,. Trustee,  v.  Blddle,  171  Ala.  368, 
54  South.  636;  Wrenn  v.  Baker,  15  Ala.  App. 
434,  73  South.  766. 

[3]  When  prc^erly  presented  and  Indorsed 
as  required  by  statute,  and  yet  not  signed 
thereafter  by  the  presiding  judge  within  the 
time  prescribed  by  law,  such  failure  cannot 
be  takai  by  the  court  ex  mero  motu,  and  the 
bill  of  exceptions  may  only  be  stricken  on 
motion  of  a  party  to  the  record  or  hla  attor- 
ney. Code,  I  3020;  Shlpp  v.  Shelton,  198 
Ala.  669.  663,  69  South.  102;  Box  v.  Sou.  Ry. 
Co.,  supra;  Harper  v.  State,  18  Ala.  Apjk.  47. 
69  South.  302. 

Tho  record  proper  appearing  In  all  respects 
regular,  the  Judgm^t  la  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McGLKLJjAN, 
SAYRES,  SOMERVILLB,  QARDNER.  and 
BROWN,  JJ.,  concur. 
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JONES  V.  MINES,   DIrMtor  Qenaral  of 
Raliroada.    (8  DIv.  238.) 

(Supreme  Conrt  «f  AlabanuL   Dec.  28,  19S».) 

1.  Trial  «s>404(2)— Ftndlno  that  evidanea  waa 
aadlapirted  hald  anrpiuaage,  and  aot  to  waak' 
ea  flodlag  on  tha  facta. 

In  an  action  for  damairaa  f^m  lira,  tried 
wHhoot  a  Jury,  where  the  conrt  fonnd  that  tha 
arldence  ahmred  without  diapnte  that  defend- 
ant'a  engine  waa  properly  conatmcted,  equip- 
ped, and  operated,  the  atatement  that  the  eri- 
dence  waa  without  diapnte  waa  but  the  atate- 
ment of  a  condualon,  and  mlfpht  be  treated  aa 
aurplnaage,  and  did  not  deatroy  or  weaken  the 
llndinK  aa  a  matter  of  fact  that  the  engine  waa 
properly  conatmcted,  equipped,  and  operated. 

2.  Appeal  and  error  «s»850(l)— FIndlnga  on 
the  faota  ravlewable^  aotwithstaadlng  apecial 
finding. 

Code  1907,  {  6361,  providing  that  in  a  caae 
tried  without  a  Jury  either  party  may  preaent 
for  review  the  condusion  and  Jndgmenta  of  the 
court  on  the  evidence,  and  that  the  finding  on 
the  facta  shall  be  subject  to  review  without  ex- 
ception, changes  the  former  rule  that,  where 
there  ia  a  special  finding,  the  sufficiency  of  the 
facta  fonnd  to  support  the  Judgment  is  the  only 
question  reviewable,  and  aothorlzea  a  review 
of  the  eonrt^B  finding  on  the  facta. 

Appeal  from  Circuit  Court,  Jacks(Hi  Coun- 
ty; W.  W.  Harralaon,  Judge. 

Action  by  Ellen  Jones,  for  use  of  Axle 
Crntcher,  against  Walker  D.  Rines,  aa  Dlree- 
tor  General  of  Railroads,  operating  the  Naiih- 
vllle,  Chattanooga  &  St.  tionis  Railway,  for 
damages  for  setting  out  fire.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Bouldln  &  iVlmberly,  of  Scottsboro^  for 
appellant 
John  B.  Tally,  of  Scottsboro,  for  appellee. 

GARDNER,  J.  Suit  by  appellant  against 
appellee  to  recover  damages  for  tbe  destruc- 
tion of  property  by  fire,  alleged  to  have  been 
negligently  communicated  aa  the  result  of 
the  equipment  or  oi>eratlon  of  a  locomotive 
on  tbe  Nashville,  Chattanooga  &  St  Louis 
Railroad. 

The  cause  waa  tried  before  the  court  with- 
out  a  Jury;  the  plaintiff  requesting  a  special 
finding  of  facts.  Section  5360,,  Code  1907. 
Tbe  finding  of  facts  was  mAde,  and  the  same 
entered  upon  the  minutes,  as  provided  by 
said  section.  The  conrt  found  the  facts  to  be 
that  the  plaintiff  bad  from  the  evidence  made 
out  a  prima  fade  case,  leading  to  tbe  reason- 
able belief  that  tbe  property  was  burned  by 
sparks  from  defendant* a  paslng  engine,  num- 
bered 659,  operated  by  Engineer  Ford,  on 
Fd>niary  24tb,  tbe  day  the  property  was 
burned.  Tbe  court  further  found,  however, 
there  was  no  evidence  of  any  aparks  of  un- 
usual size  or  qnantity  emitted  from  tbe  en- 
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glne,  and  Uuit  the  evidence  trihows  without 
dispute  that  tbe  engine  was  properly  con- 
structed, equipped,  and  operated  at  tbe  time, 
and  tbat  therefore  a  prima  facie  case  bad 
been  overcome,  and  Judgment  was  entered 
for  the  defendant 

It  is  insisted  by  counsel  for  appellant  and 
not  controverted  by  opposing  counsel,  tbat  un- 
der tbe  uniform  decisions  of  this  court  where 
there  is  a  special  finding  of  facts  by  tbe 
court  the  consld^ation  of  tbe  cause  upon 
appeal  is  confined  to  the  question  whether 
tbe  facts  as  fOund  by  tbe  court  are  sufficient 
to  support  tbe  Judgment  and  many  of  the 
autborltiea  so  lioldlng  are  dted  in  tbe  recent 
case  of  Germanla  Fire  Ins.  Co.  t.  Kitchens, 
201  Ala.  074,  79  South.  246. 

Appellant's  counsel  further  advances  tbe 
argument  that  the  holding  of  tbe  court  to 
tbe  effect  tbat  the  evidence  established  with- 
out dispute  tbat  tbe  engine  was  properly  con- 
structed, equipped,  and  <^»erated  at  the  time, 
presented  a  question  of  law  for  determina- 
tion, and  Imdsted  there  was  some  evidence 
fnm  whldi  a  contrary  inference  could  be 
drawn.  Under  tbe  view  entertained  by  this 
court  this  is  a  question  unnecessary  to  be 
determined. 

[1]  The  statement  of  tbe  court  In  finding 
tbat  tbe  evidence  was  without  dispute,  was 
but  a  statement  of  a  condusloo,  could  well 
have  been  omitted,  and  might  be  treated  as 
siurplusage.  Tbe  expression  does  not  destroy 
or  weaken  the  fact  tbat  tbe  court  did  find  as 
a  matter  of  fact  from  tbe  evidence  that  tha 
engine  was  prc^erly  constructed,  equipped, 
and  operated  at  tbe  time.  That  auch  a  find- 
ing Justified  a  Judgment  for  the  defendant  Is 
not  questioned.  L.  &  N.  R.  R.  Oo.  v.  Mar- 
bury  Lbr.  Co.,  125  Ala.  237,  28  South.  438, 
50  L.  R.  A.  620;  Deason  v.  A.  G.  S.  R.  R. 
Co.,  186  Ala.  100,  65  South.  172;  A.  O.  S. 
R.  R.  Co.  T.  Davenport  195  Ala.  868,  70 
South.  674. 

(2]  WbUe  it  is  conceded  by  all  the  parties 
tbat  tbe  above-stated  rule,  rdterated  in  the 
case  of  Germanla  Fire  Ins.  Co.  v.  Kitchens, 
supra,  still  governs  In  cases  of  this  character, 
yet  we  have  reached  tbe  condusion  that  this 
is  erroneous  for  tbe  following  reasons: 

The  condudlng  language  of  section  3321  of 
tbe  Code  of  1896,  now  section  5361  of  the 
Code  of  1907,  was  to  the  effect  that  tbe  Su- 
preme Court  if  tbe  finding  Is  spedal,  upon 
such  appeal,  would  determine  whether  the 
facta  are  sufficient  to  support  tbe  Judgment ; 
but  section  5361  of  tbe  Code  of  1907  shows 
by  marginal  reference  to  the  Acts  of  1903 
(page  666),  a  diange  in  the  provision  of  said 
section,  a  large  portion  of  whldi  was  taken 
from  section  917a  of  the  abov&dted  act 
wbicb  provides  for  a  review  of  tbe  dedslon 
of  the  trial  court  on  the  facts  without  pre- 
sumption in  favor  of  tbe  court  below,  and 
condudes  as  follows:    "Tbe  finding  of  the 
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conrt  on  tlie  fkcta  Shall  be  subject  to  review 
wlthoat  exception  thereto" — and.  Indeed,  tbe 
language  of  said  sectioD  6361  is  radically 
changed  from  that  of  section  3321  of  tbe 
Code  of  1896;  the  condading  language  of 
section  3321,  abore  referred  to,  being  omitted 
entirely.  It  would  therefore  appear  that  this 
difference  in  the  language  used  saffices  to 
change  the  role  as  it  previously  existed,  and 
now  opens  for  review  the  finding  of  the  court 
on  the  facts,  notwithstanding  a  special  find- 
ing of  the  fiicte  In  compliance  with  the  re- 
quest under  the  preceding  section  (B360). 

In  Germania  Fire  Ins.  Co.  t.  Kitchens, 
supra,  it  was  not  questioned  by  counsel  that 
the  rule  as  disclosed  by  the  previous  deci- 
sions, therein  dted,  still  prevailed,  and  the 
attention  of  the  court  was  not  directed  to 
this  change  in  the  statute.  This  appears  to 
have  been  the  only  decision  rendered  directly 
upon  this  point  In  this  conrt  since  the  adop- 
tion of  the  Code  of  1907,  with  section  S361 
as  it  now  appears,  and  the  old  rule  appears 
to  have  been  rec^itly  followed  by  the  Court 
of  Appeals  in  American  Cast-Iron  Pipe  Co. 
V.  Birmingham  Tailoring  Co.,  16  Ala.  App. 
088,  80  South.  157,  and  Johnson  v.  McFry, 
14  Ala.  App.  170,  68  South.  716. 

Tbe  change  In  the  statute  escaped  the  no- 
tice of  the  writer  In  Germania  Fire  Ins,  Co. 
V.  Kitchens,  but  upon  a  consideration  of  the 
present  cause  the  change  was  discovered,  and 
tbe  conclusion  Is  now  reached  that  the  rule 
recognized  in  the  Germania  Fire  Ins.  Co. 
Case  no  longer  prevails,  In  view  of  the  change 
In  the  statute,  and  the  holding  of  that  au- 
thority upon  this  point  is  therefore  Incorrect. 

We  therefore  hold  that  the  finding  of  the 
court  upon  the  facts  is  subject  to  review. 
This  does  not,  of  course,  affect  the  result  in 
this  case  as  an  examination  of  the  evidence 
discloses  the  same  amply  sustains  the  judg- 
ment of  the  trial  court  No  other  question 
presented  In  this  cause  needs  consideration. 

It  results  that  the  Judgment  appealed  from 
will  be  afllnued. 

Affirmed. 

All  the  Justices  ooncnr. 


(205  Ala.  29) 

BROCK  V.  SPEAKE  &  M0EBE8. 
(8  Div.  269.) 

(Supreme  Conrt  of  Alabama.    Nov.  11,  19^0.) 

Trial   «=9260( I)— Requested   eharget  already 
covered   properly   refused. 
Beqnested    charges,   covered   by   the   oral 
diarge,  are  properly  refused. 

Appeal  from  Circuit  Court,  Moi^an  Coun- 
ty;  Robt  C.  Brlckell,  Judge. 

Action  by  John  Ij.  Bro<ft  against  Speake 
&  Moebes  for  rent  of  store  premises.    Judg- 


ment for  defendants,  and  plaintiff  appeals. 
Transferred  from  Court  of  Appeals  under 
section  6,  Acts  1911,  p,  449.    Affirmed. 

E.  W.  Godbey,  of  Decatur,  for  appellant. 
Eyster  &  Eyster  and  Tennis  Tidwell,  all 
of  Albany,  for  appellees. 

THOMAS,  J.  Tbe  suit  was  for  rent,  in- 
stallments, and  for  holding  over  by  a  tenant 
The  landlord  insists  that  the  lease  expired 
December  31,  1915,  and  that  the  tenants  held 
over  under  an  existing  lease  until  February 
28,  1910,  and  by  reason  thereof  became  liable 
for  the  rental  ot  the  premises  fen:  the  year 
1916. 

The  complaint  was  In  three  counts,  declar- 
ing for  the  rent  for  the  respective  months  of 
March,  April,  and  May  of  that  year.  A  letter 
or  memoranda  of  the  tenants,  conflimatory  of 
the  agreement  for  a  lease  of  three  years,  is 
embodied  in  each  count  The  defendants  re- 
plied that  they  were  not  indebted  as  alleged 
In  the  complaint 

The  testimony  Is  without  dispute  that  at 
the  time  of  tbe  writing  of  the  letter  In  ques- 
tion (on  June  29,  1912)  by  the  tenants  to  the 
landlord,  defendant^  were  in  possession  of 
the  premises,  paying  a  lower  rental  per 
month  than  that  named  in  tbe  letter:  that 
they  did  not  occupy  the  premises  during  ei- 
ther of  the  three  months  made  the  subject  of 
tbe  respective  counts,  having  vacated  on  or 
about  the  2Sth  day  of  February,  1916,  after 
a  telephone  conversation  between  the  respec- 
tive parties,  in  which  reference  was  made  to 
tbe  vacation  of  the  premises.  The  extent  or 
substance  of  this  conversation  is  controverted. 

The  insistence  of  appellees  is  that  it  was 
originally  intended,  as  indicated  by  said  let- 
ter, to  make  a  three-year  lease  of  the  prem- 
ises to  begin  on  January  1,  1913 ;  that  there- 
after the  same  was  changed  to  a  monthly 
rental  contract  by  the  landlord;  telling  the 
tenants  to  pay  the  rent  monthly  as  they  had 
theretofore  done  imtll  he  would  furnish  them 
with  a  lease  covering  tbe  term,  which  lease 
was  never  furnished  by  him,  nor  was  a  for- 
mal lease  executed  by  the  tenants,  nor  that  its 
e.Yecutlon  was  waived  by  their  being  in  pos- 
session, contracting  for  such  lease  and  paying 
a  part  of  the  purchase  money.  On  this 
phase  of  the  case,  one  of  the  defendants  tes- 
tified that  when  the  correspondence  in  ques- 
tion was  had  between  the  respective  parties, 
plaintiff  was  in  Denver,  Colo.,  and  thereafter 
he  returned  to  Decatur,  Ala.,  had  a  conversa- 
tion with  him  (witness)  about  the  lease,  and 
stated  that  "he  did  not  have  any  lease  pre- 
pared Just  then,"  but  that  defendants  should 
"go  ahead  and  pay  by  the  month,  as  we  [they] 
had  been  until  he  furnished  them  with  one" ; 
that  the  landlord  never  furnished  the  tenants 
with  the  lease  for  execution;  and  that  tbe 
tenants  continued  to  pay  rent  by  tbe  month, 
and  were  so  paying  at  the  time  of  the  tele- 
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phone  cmvenntlon  (Jsnuarjr  B,  1916),  inform- 
ing tbe  landlord  that  th«y  woold  move  oat  oa 
One  30  days^  given  notice.  On  redirect  ex- 
amination defnidant  testlfled  that  they  had 
been  renting  by  tbe  month  np  to  January  1, 
1912,  and  on  recross-examlnatlon,  to  the  qnes- 
tion,  "Did  you  have  any  arrangement  with 
Mr.  Brock  to  pay  him  rent,  yonr  rent,  in  pro- 
portion from  January  up  to  March  1,  1916?" 
answered,  "Nothing  ex6ept  our  monthly  un- 
derstanding," and,  to  the  question,  "Did  yon 
have  any,  arrangement  when  yon  told  him 
that  you  were  going  to  move  out  In  January 
— rather  March  1,  1916?"  anawered,  "He 
made  no  protest,"  and  asked  If  witness  coold 
not  get  him  a  tenant. 

The  plaintiff  testified  that  the  first  he  knew 
of  his  tenants'  Intention  to  vacate  the  prem- 
ises was  about  the  middle  of  January,  1916; 
that  he  did  not  think  he  said  to  them,  when 
they  notified  him  they  were)  going  to  hold 
over  for  a  certain  time  and  then  move,  "to 
look  around  and  see  if  they  could  not  get 
me  [him]  a  tenant" ;  that  It  was  his  best  rec- 
ollection that  he  did  not  make  such  state- 
ment, and  had  no  recollection  of  any  conver- 
sation with  the  tenants  after  the  letter  of 
June  29,  1912,  relative  to  the  lease  or  Its 
terms ;  that  witness  did  not  tell  them  he  had 
no  lease  prepared,  and  that  he  would  prepare 
<me,  or  that  they  might  prepare  one,  nor  that, 
tmtil  such  lease  was  drawn,  they  might  con- 
tinue to  i)ay  by  the  month  as  they  ha4  been 
doing  theretofore ;  that  he  did  not  remember 
making  any  other  statement  to  them  of  the 
terms  of  their  tenancy  than  those  contained 
In  the  letter  of  acceptance.  He  offered  a  cor- 
respondence between  the  parties  as  tending 
to  confirm  his  view  of  the  controversy. 
There  was,  then,  conflict  on  the  material 
question  of  modification  or  surrender  of  the 
lease  by  the  assent  of  the  respective  parties. 

Whether  correctly  or  not,  the  trial  court  In 
effect  orally  charged  the  Jury  that  there  had 
inreviously  existed  a  binding  rental  contract 
for  three  years,  and  that  If  defendants  held 
over  after  its  expiration  this  was  in  effect 
a  renewal  of  the  contract  for  an  additional 
period  of  three  years,  and  that  tf  defendants 
remained  In  possession  after  January  1, 1916, 
they  became  liable  for  the  same  rent,  term, 
and  conditions  provided  in  the  original  con- 
tract. This,  in  effect,  was  giving  aflirmatlve 
instruction  for  the  plaintiff  as  to  the  exis- 
tence of  the  obligation  of  defendants  to  pay 
rent,  unless  the  tenancy  had  been  terminated 
by  mutual  consent.  Therefore  the  only  con- 
troverted issue  submitted  to  the  Jury  by  the 
court  in  the  oral  charge  was  abandonment 
vel  non  of  the  rental  contract;  and  the  ap- 
pellant cannot  complain  of  the  refusal  of  any 
of  its  charges,  attempting  to  define  the  status 
or  fix  llabillfy  of  defendants  under  the  facts 
established,  as  the  oral  charge  more  than 
covered  the  same  by  the  affirmative  Instrac- 


tion  for  plaintiff  on  these  issues,  as  we  have 
indicated. 

There  was  evidence  from  which  the  Jury 
could  infer  an  express  or  Implied  mutual 
abandonment  of  the  rental  contract  and  the 
tenancy.  Such  being  the  case,  the  trial  court 
did  not  err  in  refusing  plaintiff's  requested 
affirmative  diarges. 

We  have  carefully  considered  defmdanta* 
requested  charges,  and  it  would  subserve  no 
good  purpose  to  discuss  them  in  detail;  U 
not  faulty,  th^  were  either  covered  bjr  the 
oral  charge  of  the  court  or  invaded  the  iwot- 
Ince  of  tbe  Jury. 

After  a  careful  examination  of  the  record, 
we  are  of  opinion  that  the  Judgment  should 
be  affirmed. 

Affirmed. 

ANDEESON,  0.  J.,  and  McCJLEttJLAN  and 
SOMEBVILLB,  JJ.,  concur. 


(206  Ala.  179) 
HURT  V.  SOUTHERN  RY.  CO.    (7  DIv.  88.) 

(Supreme  Court  of  Alabama.    Jan.  18,  192L) 

1.  Railroads  <s=3344(IO)— Plea  alleging  failure 
to  stop,  look,  and  listen  snffloleflt. 

In  an  action  for  injury  at  a  crossing,  a  plea 
alleging  that  plaintiff  failed  to  stop,  look,  and 
listen  before  attempting  to  cross  track  AeI4 
sufficient  without  allegation  that  he  was  negli- 
gent in  so  doing. 

2.  NegllBence  <Ss»il7-^ll«gatton  of  facts  Im- 
porting oontrlbutoiY  neglloenco  per  se  snf- 
llclent 

Where  facta  alleged  Import  contributory 
negligence  per  ae,  it  is  not  necessary  to  ex- 
pressly characterize  pUbatifTs  conduct  as  neg- 
ligence. 

3.  Railroads  €=9344(10)— Plea  alleging  failure 
to  stop,  look,  and  llstM  not  Impaired  by  al- 
legation of  negllgenoe. 

In  action  for  injury  at  crossing,  a  plea  al- 
leging plaintiff's  failure  to  stop,  look,  and  listen 
before  attempting  to  cross  track  is  not  impair- 
ed by  tbe  allegation  that  plaintiff  in  entering  on 
track  without  stopping  to  look  and  listen  was 
negligent. 

4.  Pleading  «5»8(I7)— Plea  of  contributory 
negligence  on  part  of  automobile  driver  cross- 
ing track  held  not  mere  conduslcn. 

In  action  for  damage  to  automobile  strack 
at  crossing,  plea  alleging  that  plaintiff  attempt- 
ed to  cross  track  witti  knowledge  of  approach- 
ing train,  and  tliat  engine  of  automobile  stopped 
while  automobile  wag  on  track,  held  suffi- 
cient to  raise  question  of  contributory  negli- 
gence as  against  objection  that  it  alleged  con- 
dnsions  only. 

5.  Pleading  <3=>34(l)— Plea  to  be  ooosldered 
as  a  whole. 

The  plea  is  to  be  conddered  as  a  whole,  and 
no  argument  against  it  baaed  upon  segregated 
parts  can  be  sustained. 
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6.  RallroadB  «=s>S50(  IS)— Contributory  negll- 
gonoe  In  Miterlig  on  track  with  kiowlodgo 
ful*  for  Jny. 

In  an  action  for  injnrioa  to  an  aatomobOe 
tmck  Btmck  by  a  train,  eontribatoiy  neKUgenee 
in  going  upon  the  track  with  knowledge  of  tha 
approaching  train  held  a  qaestion  for  the  Jury. 

7.  Railroad*  «=>329— Knowledga  of  dangar  da- 
flaed. 

A  driver  of  an  antomobile  truck  is  required 
to  exerdae  reaaonable  diligence  to  aacertiiin  If 
a  train  is  approaching  before  attempting  to 
croaa  tha  track,  and,  if  the  exerdae  of  anch 
diligence  would  have  apprised  him  of  the  ap- 
proach of  the  train,  he  ia  chargeable  with 
knowledge  of  its  near  approach. 

8.  Rallroada  «s>324(  I )— Automobila  drivar 
nagllgant  la  attempting  to  changa  goar. 

An  automobile  truck  driver  attempting  to 
change  gears  wliile  driving  across  track  can»- 
ing  truck  to  stop  on  track  held  guilty  of  con- 
tributory  negligence  preduding  recovery. 

9.  Rallroada  «s>320— Eaglnaer  may  aaanma 
drivar  will  axerolsa  eara. 

An  engineer  has  a  ri^t  to  assume  that  a 
driver  of  an  automobile  tmck  approaching 
croasing  will  excrciae  that  care  which  the  law 
required  of  him. 

10.  Rallroada  «=>339(2)-.Colll8lon  with  truck 
haid  not  wanton,  willful,  or  malicious  naglJ. 
ganca. 

A  railroad  la  not  guilty  of  wanton,  willful, 
or  malicious  negligence  in  striking  a  truck  at 
crosaing,  if  at  the  time  that  the  truck  entered 
upon  the  track  the  locomotive  was  so  near  the 
crosaing  that  it  could  not  have  been  atopped  be- 
for  reaching  crosaing. 

11.  Railroads  «=>327(l)— Truck  drivar  naglU 
gaat  in  falling  to  stop,  look,  and  listen. 

A  railroad  ia  not  liable  for  damage  to  a 
truck  struck  by  train  at  crossing  if  the  driver 
could  have  seen  the  train  before  going  on 
track  by  stopping,  looking,  and  listening,  and 
failed  to  do  so,  and  if,  having  aeen  train,  he 
would  have  known  that  it  would  have  been 
dangeroua  to  attempt  to  croaa  track. 

12.  Trial  «=>296 (3)— Submission  of  primary 
negllganoe  not  prejudicial  In  view  of  other 
iBstruotlon. 

In  action  for  damage  to  automobile  trudc 
atruck  by  train  at  crosaing,  where  there  waa 
no  evidence  of  primary  negligence  on  part  of 
railroad,  the  anbmiaaion  of  issue  of  such  negli- 
gence was  not  prejudidal  to  plaintiff,  where 
court  explained  that  inatruction  submitting  is- 
sue did  not  take  away  the  issue  as  to  subse- 
quent negligence. 

13.  Rallroada  «=p35I  (22)— Inatruction  on  dla- 
covarad  peril  held  properly  refused  as  Inoor- 
rect. 

An  instruction  making  the  railroad  liable 
if  the  engineer,  after  he  diacovered  the  peril 
to  plaintiff's  truck,  failed  to  do  anything  which 
be  could  have  done  to  have  averted  the  injury, 
and  if  such  failure  of  the  engineer  caiued  the 
injury,  held  properly  refused;  the  engineer's 
only  duty,  under  Code  1807,  §  6473,  being  to 


use  all  the  meana  within  hb  power  known  t* 
skillful  engineera  after  perceivin(  obetmetion 
on  trade 

14.  Jury  «=9llO(6)— OlaqualHIeatlOB  waived  by 
failure  to  oall  oeurf  a  attention  thereto  hefor* 
verdlot. 

Plaintiff  by  failure  to  call  conrt'a  attention 
to  the  fact  that  one  of  the  Jnrora  had  married 
a  aeeond  cousin  of  one  of  defendant's  connael, 
before  rendition  of  verdict,  though  he  had 
knowledge  thereof,  waived  the  dtaqoalification. 

Brown,  J.,  dissenting. 

Appeal  from  Clrcnlt  Coort,  Talladega 
County;    A.  B.  Foater,  Judge. 

Action  by  W.  P.  Hurt  against  the  Sootb- 
em  Bailway  Company.  Judgment  for  de- 
ftadant,  and  plaintiff  appeala    Affirmed. 

Tbe  following  pleas  are  directed  to  be  set 
oat: 

(2)  Said  plaintiff  was  gn&ty  of  eontribatory 
negligence  which  proximately  contributed  to  his 
injury,  in  this,  that  aald  plaintiff  before  driving 
upon  or  attempting  to  crosa  said  railroad  track 
of  defendant  company  failed  to  stop,  look,  and 
liaten  for  any  trains  whidi  might  be  approach- 
ing aaid  croasing,  and,  if  aaid  plaintiff  liad  ao 
stopped,  looked,  and  liatened  before  attempting 
to  cross  said  croasing,  that  he  would  not  have 
been  injured. 

(3)  Defendant  avera  that  the  plaintiff  was 
driving  said  truck  which  was  struck  along  a 
highway  near  the  defendant  company'a  railroad; 
that  s^d  road  ran  not  far  distant  from  aaid 
track  until  near  where  aaid  dirt  road  crossed 
defendant's  track;  that  at  the  time  a  local 
train  waa  approaching  some  distance  down  the 
track;  that  before  the  said  plaintiff  drove  on 
said  track  if  he  had  stopped  said  truck  and 
listened  or  looked  he  could  have  seen  or  heard 
the  approadiing  train,  but  that  said  plaintiff 
negligently  failed  to  atop,  look,  and  listen,  but 
drove  upon  said  track  without  so  stopping,  look- 
ing, and  listening;  that  his  said  car  or  tmdc 
atailed  or  atopped  upon  aaid  track  and  was 
stmdc  by  the  said  engine;  and  that  said  injury 
occurred,  which  would  not  have  occurred  if 
said  plahitiff  had  ao  atopped,  looked,  and  lia- 
tened. 

(4)  Defendant  avers  that  said  plaintiff  was 
driving  said  truck  near  the  railroad  crossing  of 
the  Southern  Railroad  when  its  said  freight  train 
waa  approaching  some  20  or  26  rail  lengths 
from  the  east,  said  train  being  a  freight  train 
consisting  of,  to  wit,  38  cara,  and  running  at, 
to  wit,  26  miles  an  hour;  that  plaintiff,  knowing 
of  the  approaching  train,  attempted  to  cross 
said  railroad  track  with  aaid  truck  ahead  of 
said  train,  and  that  he  went  upon  said  trade 
with  hie  said  truck,  and  his  said  engine  whid» 
waa  running  aaid  truck  stopped  or  stalled,  and 
the  approaching  train  ran  against  said  trudc 
before  the  said  train  could  be  stopped.  De- 
fendant avers  that  the  plaintiff  was  negligent 
in  going  upon  said  track  knowing  of  the  ap- 
proach of  said  train,  and  on  account  of  said 
negligence  proximately  contributed  to  hia  in- 
juries complained  of. 

(5)  Defendant  avers  that  said  pbdntiff  was 
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driving  aaid  trad  mar  th«  railroad  crossing  of 
the  Southeta  Railroad  when  its  said  freight 
train  vas  approaching  some  20  or  25  rail 
lengths  from  the  east,  said  train  being  a  freight 
train  consisting  of,  to  trit,  88  cars,  and  run- 
ning at,  to  wit,  25  miles  an  hour;  tliat  plaintiff, 
knowing  of  the  approadiing  train,  or  conld 
have  ascertained  of  its  approach  b;  reasonable 
diUgenee,  attempted  to  cross  said  railroad  track 
with  said  track  ahead  of  said  train,  and  that  be 
went  npon  said  track  with  his  said  truck,  and  his 
said  engine  which  waa  running  said  truck  stop- 
ped or  stalled,  and  the  approaching  train  ran 
against  said  truck  before  the  said  train  could 
be  stopped.  Defendant  avers  that  the  plaintiff 
was  negligent  in  going  upon  said  track  knowing 
of  the  approach  of  said  train,  or  having  been 
able  to  ascertain  of  the  approach  of  the  same 
by  reasonable  diligence,  and  that  such  negli- 
gence proximately  contributed  to  his  injuries 
complained  of. 

(6)  The  plaintiff  was  guilty  of  contributory 
negligence  which  proximately  contributed  to  his 
injury,  in  this,  that  said  plaintiff  was  operating 
a  track,  delivering  Cbero  Cola,  and  attempted 
to  drive  upon  or  across  the  railroad  track  of 
said  defendant  railroad  company  near  Embry's 
crossing,  in  Talladega  eonnty,  Ala.;  that  there 
was  a  west-bound  freight  train,  to  wit,  88  cars, 
approaching  said  crossing  some  distance  from 
the  esst,  in  driving  across  said  crossing  the 
said  plaintiff  negligently  attempted  to  change 
his  aoid  gear  and  negligently  operated  said 
tmck  so  that  he  stopped  or  cansed  his  said  en- 
gine to  stop  on  said  railroad  track,  and  that  it 
would  not  have  stopped  thereon  but  for  said 
nej^gence  of  the  plaintiff  in  operating  his  said 
truck,  and  that  said  negligence  in  stopping  said 
car  opon  said  track  proximately  contributed  to 
the  injury  complained  of,  and  plaintiff  cannot 
recover  in  this  action. 

The  following  la  charge  8  given  for  the 
defendant: 

Oonrt  charges  the  Jnty  that,  if  yon  believe 
from  the  evidence  that  said  tiidn  at  the  time 
said  Hurt  went  upon  said  track  and  his  engine 
stopped,  that  said  locomotive  and  train  was  so 
near  to  said  crossing  that  it  could  not  have 
been  stopped  before  reaching  said  crossing, 
then  the  defendant  could  not  be  guilty  of  wan- 
ton, willful,  or  malicious  negligence,  and  that 
if  you  further  believe  from  the  evidence  that 
said  Hurt  could  have  seen  said  approaching  en- 
gine before  going  on  said  track,  by  stopping, 
looking,  and  listening,  and  he  failed  to  do  so, 
and  if  he  had  done  so  he  would  have  seen  said 
approaching  train  and  known  that  it  would  have 
been  dangerous  to  attempt  said  crossing,  then 
the  court  charges  you  the  plaintiff  cannot  re- 
cover in  this  action. 

The  following  la  charge  1,  refused  to  the 
plaintiff: 

If  the  engineer  discovered  the  truck  stopped 
or  stalled  on  the  track  in  front  of  and  in  dan- 
ger of  being  struck  by  the  engine,  and  if  the 
engineer  after  he  discovered  such  peril  of  the 
track  failed  to  da  anything  whidi  he  conld  have 
done  to  have  averted  the  injury,  and  if  sudi 
failure  of  the  engineee  caused  the  injury  to 
the  tru<^  the  ^intiff  will  be  entitled  to  re- 


cover, notwithstanding  Hurt  did  not  stop,  look, 
and  listen  before  going  on  the  track. 

Biddle  &  Riddle,  of  Talladega,  for  appel- 
lant 

Knox,  Acker,  Dixon  &  Sims,  of  Talladega, 
for  appellee. 

SATREl,  J.  This  Is  an  action  for  damages 
bnraght  by  appellant  against  appellee;  the 
allegation  of  the  complaint,  so  far  as  It  need 
be  stated,  being  that  defendant  negligently 
ran  its  locomottre  engine  over  and  against 
Irialntifl's  automobile  truck  destroying  the 
same.  The  court  overruled  demurrers  to 
several  spedal  pleas  of  contributory  negli- 
gence and  these  rulings  are  assigned  for  er- 
ror.   The  reporter  will  set  out  the  pleas. 

[1-31  Plea  2  aUeges  that  pUlotlff  failed  to 
stop,  look,  and  listen  before  driving  upon  the 
track.  The  point  taken  against  the  plea 
is  that  it  fails  to  allege  that  idaintiil  negli- 
gently drove  tip<a  the  track.  Hie  facts  al- 
leged imported  negligence  per  se  <I<.  &  N.  v. 
Crawford.  89  Ala.  240,  8  Sonth.  243),  and  In 
such  case  it  is  not  necessary  to  go  furtner 
and  expressly  characterize  plainttfTs  ccm- 
duct  as  negligent  (B.  R,,  I*  4  P.  Co.  v.  Goo- 
eales,  188  Ala.  278,  61  South.  80,  Ann.  Cas. 
1916A,  543).  As  for  the  point  taken  against 
the  plea,  it  was  good.  But,  of  course,  it  did 
not  impair  the  sufficiency  of  plea  3,  on  sim- 
ilar authority,  to  allege  that  plaintiff  did 
negUgoitly  drive  up(»i  the  track  without, 
etc.    Plea  3  was  therefore  good  also. 

[4-6]  The  ruling  in  favor  of  plea  4  was  free 
from  etroT,  This  plea  states  the  facts  and 
alleges  that  plaintiff  was  negligent  in  going 
upon  the  track;  that  is,  negligently  went 
upon  the  track,  kno^ving  the  approach  of 
defendant's  train,  and  thereby  proximately 
contributed,  etc.  The  plea  is  to  be  consid- 
ered as  a  whole,  'of  coarse,  and  no  argument 
against  it,  based  upon  segregated  parts  of 
it,  can  be  sustained.  The  court  cannot  know 
whether,  (n  the  circumstances  alleged,  plain- 
tiff should  be  adjudged  guilty  of  contributory 
negligence  or  should  be  acquitted.  That  was 
a  matter  for  jury  decision.  Such  being  the 
case,  it  was  proper  for  the  pleader  to  allege 
the  facts,  and,  if  they  reasonably  admitted 
of  different  conclusions,  to  allege  his  con- 
clusion. Such  pleading  is  not  open  to  the 
objection  that  it  alleges  conclusions  only. 
Pace  V.  L.  &  N.,  166  Ala.  619,  62  South.  62; 
B.  R.,  L.  &  P.  Co.  T.  Gonzales,  supra ;  Shel- 
by Iron  Co.  V.  Bleriy,  202  Ala.  422,  80  South. 
806. 

[7]  Plea  5  is  like  unto  plea  4,  except  that, 
as  an  alternative  to  the  allegation  of  plain- 
tiff's knowledge  that  the  train  was  approach- 
ing, it  alleges  that  plaintiff,  "having  been 
able  to  ascertain  of  the  approach  of  the 
same  by  reasonable  diligence,"  attempted  to 
cross  the  track,  and  that  "sudi  negligence 
proximately   contirlbuted  to  his  Indoitea." 
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As  we  hare  seen,  It  waa  plalntUTs  dnty  to 
ezerciae  reaaonable  diligence  to  ascertain  the 
approach  of  the  train  before  attempting  to 
cross  the  trade,  and,  U  such  diligence  would 
have  apprised  him  of  the  fact,  then  he 
was  In  the  same  case  as  If  be  knew  It  Os- 
borne T.  Alabama  Steel  &  Wire  Co.,  185  Ala. 
571,  33  Sonth.  687,  dted  by  appellant,  was 
a  case  nnder  the  Employers^  Liability  Act, 
and  the  decision  was  that  the  plea  thet«  in 
question  was  bad  because  It  Imposed  on  the 
employee  the  duty  to  nse  care  to  discover 
the  defect  alleged,  whereas  he  had  a  right, 
by  reason  of  his  employment,  to  assume  tliat 
his  «nployer  had  not  been  negligent,  and 
that  there  was  no  defect.  That  decision 
■beds  no  Hght  upon  this  case.  Pace  v.  L. 
ft  N.  and  cases  aupra. 

[t]  The  effect  of  plea  6  Is  to  say  that  plain- 
tiff contribnted  proximately  In  that  he  neg- 
ligently attempted  to  change  his  gear  In  driv- 
ing across  defendant's  track,  thereby  causing 
his  truck  to  stop  upon  the  track,  and,  In 
oar  Judgment,  stated  a  good  defense. 

(•-11]  There  was  no  error  in  giving  diarge 
8  requested  by  defendant  The  argmmnt 
against  the  charge  proceeds  upon  the  idea 
that  when  the  engineer  saw  plaintiff  ap- 
proaching the  crossing  he  (the  engineer) 
should  have  acted  upon  the  assumption  that 
plaintiff  would  drive  upon  the  track  in  dan- 
gerous proximity  to  the  approaching  train. 
But,  until  the  contrary  appeared,  the  en- 
gineer bad  a  right  to  assume  that  plaintiff, 
before  driving  upon  the  crossing,  would  ex- 
ercise that  care  which .  the  law  required  of 
him.  This  principle  borne  in  mind,  the 
charge  correctly  stated  the  law  applicable 
to  the  facts  therein  hypothesized. 

(12]  Under  the  evidence — ^plaintUTs  evi- 
dence included — ^plaintiff  should  not  have 
been  allowed  to  recover  as  for  initial  negli- 
gence on  the  part  of  the  edglneer,  whatever 
may  be  said  in  respect  to  the  question  of  sub- 
sequent negligence.  The  trial  court  explain- 
ed that  charge  B,  given  for  defendant,  did 
not  take  the  issoe  as  to  subsequent  negli- 
gence away  from  the  Jury,  and,  with  this  ex- 
planation, the  charge  did  plaintiff  no  harm. 

(18]  Cliarge  1,  refused  to  the  plaintiff,  did 
not  correctly  state  the  engineer's  duty  in  the 
presence  of  the  conditions  hypothesized.  His 
duty  was,  "on  perceiving  any  obstruction  on 
the  track,"  to  "use  all  the  means  within  his 
power,  known  to  skillful  engineers  •  •  • 
to  stc^  the  train."    Code  |  64T3. 

[14]  Plaintiff's  motion  for  a  new  trial  was 
based  In  part  on  the  supposed  errors  of  the 
court  already  noticed,  our  consideration  of 
which  need  not  be  reproduced.  In  part  up<Mi 
the  contention  that  the  evidence  overwhelm- 
ingly supported  plaintlfTs  theory  of  the  case, 
to  which  we  cannot  agree,  and  upon  the  prop- 
osition, brought  to  the  attention  of  the  trial 
court  after  verdict  and  Judgment  that  one 
of  the  Jurors  serving  in  the  case  was  related 


to  one  of  counsel  for  defendant  by  affinity 
within  the  fifth  degree  (computed  according 
to  the  rules  of  the  civil  law).  Tlie  trial  court 
upon  consideration  of  the  several  affidavits 
upon  which  the  motion  was  submitted  found 
that  counsel  for  plaintiff  had  been  informed 
of  the  fact  that  one  of  the  JororB  bad  married 
a  second  cousin  of  one  of  defendant's  coun- 
sel before  the  verdict  was  rendered,  and  thar 
by  ftiiling  then  to  bring  (he  matter  to  the  at- 
tention of  the  court  plaintiff  had  speculated 
upon  the  verdict  and  had  waived  the  Juror's 
disqualification.  We  concur  In  this  ruling. 
Affirmed. 

ANDERSON,  O.  J.,  and  McOLCLLAN,  J.,. 
concur  in  the  conclusion. 
GARDNER   and  THOMAS,  JJ.,  concur. 
SOMERVILLE,  J.,  not  sitting. 

BROWN,  J.  (dissenting).  The  defendant's 
second  plea  avers  that — 

"Said  plaintiff  was  guilty  of  contributory  neg- 
ligence, which  proximately  contributed  to  hi» 
injnry,  in  this,  that  said  plaintiff  before  driving 
upon  or  attempting  to  cross  said  railroad' 
track  of  defendant  company  failed  to  stop,  look, 
and  listen  for  any  train  which  might  be  ap- 
proaching said  crossing,  and  if  said  plaintiff 
had  so  stopped,  looked,  and  listened  before 
attempting  to  cross  aald  crossing  tliat  lie  would 
not  have  been  injured." 

While  this  plea  does  not  show  except  by 
implication  that  the  plaintiff,  if  he  had  stop- 
ped, looked,  and  listened,  would  have  .dis- 
covered the  approaching  train  before  he 
went  upon  the  track,  this  point  was  not  tak- 
en by  the  demurrer,  and  the  plea  was  not 
subject  to  the  grounds  stated.  However,  T 
do  not  concur  In  what  seems  to  be  the  hold- 
ing of  the  majority  that  in  the  absence  of 
an  averment  Uiat  the  conduct  of  the  plaintiff 
was  "negligent,"  the  plea  would  be  good. 
For  aught  that  appears  In  the  plea,  the  plain- 
tiff, if  he  had  stopped  and  looked  and  listen- 
ed, could  not  have  seen  or  beard  the  train. 
If  this  was  true,  his  failure  to  do  so  could 
not  be  said  to  be  proximate  contributory  neg 
llgence.  Central  of  Georgia  v.  Hyatt  151 
Ala.  855,  43  Sonth.  867;  mnes.  Director 
(General,  ▼.  Cfanmplon,  85  South.  611; 
Schmidt  y.  Mobile,  etc.,  Co.,  infra. 

Before  the  plaintlfTs  failure  to  stop,  look, 
and  listen  could  be  said  to  be  proximate  con- 
tributory negligence  per  se,  so  as  to  relieve 
the  defendant  of  the  duty  of  averring  that 
his  act  was  negligent.  It  must  be  made  to  ap- 
pear that  at  the  time  of  his  effort  to  cross- 
the  train  was  in  such  proximity  to  the  cross- 
ing as  to  make  it  dangerous  for  him  to  un- 
dertake to  cross.  See  B.  R.,  L.  ft  P.  Co.  v. 
Gonzales,  183  Ala.  273,  61  South.  80,  Ann. 
Cas.  1916A,  543;  Schmidt  v.  Mobile  Light 
ft  R  R  Co.,  87  South.  181. 

Plea  3  does  not  aver  in  terms  that  the  fkU- 
ure  of  the  plaintiff  to  st«>p  and  loolt  anA 
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HstKi  was  negligence  which  proximately  con- 1  matten  not  embraced  vftfain  the  dianceDor'B 
tribated  to  the  Injury,  and  the  facts  stated  |  <"de'  o'  referencs,  the  register  properly  dis- 
do  not  80  show.    This  wag  essential  to  make    allowed   proof   of   such   independent  matters. 


It  a  good  plea.  Central  of  Georgia  v.  Hyatt, 
mpra.  C(»istralng  the  plea  moat  strongly 
a^dnst  the  pleader,  as  must  be  done  on  de- 
murrer, it  wlU  be  assumed  that  the  stalling 
of  the  truck  on  the  track  was  the  proximate 
contributing  cause,  and  not  the  failure  to 
stop  and  look  and  listen.  A  fortiori,  when 
the  plaintiff  attempted  to  crbt!s  the  track, 
the  train  was  such  distance  from  the  cross- 
ing that  it  relieved  the  situation  of  any  ele- 
mont  of  danger,  and  but  for  the  fact  that 
the  truck  stalled  it  would  have  passed  over 
the  track  and  out  of  danger  before  the  train 
reached  the  crossing.  Central  of  Georgia  v. 
Faust  (App.)  82  South.  86;  Id.,  203  Ala. 
248,  82  South.  345 ;  Hlnes,  Director  General, 
▼.  Champion,  supra. 

The  plea  was  subject  to  the  objection 
pointed  out  by  the  fourth  and  seventh 
grounds  of  demurrer,  if  not  others.  Pleas 
4  and  5  are  subject  to  the  same  vices. 

Plea  6  was  subject  to  the  further  objection 
that  It  undertakes  to  substitute  the  alterna- 
tlve  averment  "or  could  have  ascertained  of 
Its  approach  by  reasonable  diligence"  for  an 
averment  that  the  plaintiff  failed  to  stop 
and  look  and  listen,  and  was  subject  to  the 
third  ground  of  demurrer. 

I  think  the  court  erred  In  overruling  the 
demurrers  to  these  pleas,  and  that  the  Judg- 
ment should  be  reversed. 


(206  Ala.  310) 

CHENAULT  v.  MILAN.    (8  DIv.  243.) 

(Supreme  Court  of  Alabama.     (Nov.  25,  1920. 
Rehearing  Denied  Feb.  10,  1921.) 

1.  Chattel    mortgaga*    «s>262(l)— Sale    held 
l»roperly  Mt  asldew 

Where  the  mortgage  gave  no  authority  to 
the  mortgagee  to  purdiase  at  his  own  sale,  a 
foreclosure  sale  at  which  the  mortgagee  was 
the  purchaser,  and  at  which  much  of  the  mort- 
gaged property  was  not  present,  some  of  it 
being  in  the  adjoining  county,  and  at  which  all 
the  property  was  sold  en  masse  for  a  lump 
sum,  was  properly  set  aside  and  annulled,  and 
the  mortgagor  allowed  to  exercise  his  equity 
of  redemption. 

2.  Appeal    and    error    «=9977( I)— Rehearing 
bold  dlsoretlonary. 

Denial  of  respondent's  application  for  re- 
hearing on  gronnd  of  absence  from  coort  when 
the  case  was  called,  and  that  the  decree  entered 
was  inequitable  and  unjust,  held  within  the  un- 
revisable  discretion  of  the  chancellor. 

S.  Raference  «=363— Proof  properly  axoladed 
of  matter*  sot  in  Iswia  under  the  order  of 
reference^ 
Where  respondent  on  reference  attempted 

to  ofFer  proof  before  the  register  concerning 


which  were  not  made  an  issue  in  the  case,  the 
respondent  having  contented  himaglf  with  a 
mere  general  denial  by  way  of  answer,  whereas 
the  matters  offered  to  be  proven  on  the  refer- 
ence were  such  as  were  required  to  be  brought 
forward  as  affirmative  defenses  in  the  answer, 
or  in  some  instances  by  way  of  cross-bQI;  it 
being  immaterial  that  some  of  these  independ- 
ent matters  were  set  up  in  respondent's  answer 
to  complainant's  interrogatories. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; O.  Kyle,  Judge. 

Bill  by  Ed  Milan  against  C  8.  Obenault  to 
set  aside  foreclosure  sale  for  an  accounting 
and  to  redeem.  Decree  for  complainant,  and 
respondent  appeals.    Affirmed. 

Bill  by  appellee  against  appellant,  seeking 
to  set  aside  the  foreclosure  sale  under  a  cer- 
tain mortgage  (Exhibit  A  to  the  bill),  which 
mortgage  waa  executed  by  complainant  to 
respondent  on  December  15,  1916,  and  due 
November  1,  1917,  to  secure  an  indebtedness 
of  $340.65.  The  mortgage  contained  a  provi- 
sion that  should  the  mortgagor  fail  to  move 
on  the  farm  in  Lawrence  county,  rented  from 
the  mortgagee,  within  10  days  from  the  data 
of  the  mortgage,  the  same  should  becomte  due 
and  might  be  foreclosed.  The  bill  shows  that 
the  respondent,  claiming  default  had  been 
made,  took  Into  his  possession  the  mules  and 
wag(»  and  other  personal  proi)erty,  and  on 
October  4tb  pretended  to  advertise  and  sell 
the  same  in  New  Decatur,  he  becoming  the 
purchaser  thereof;  that  the  property  was 
sold  in  bulk  at  a  great  sacrillce,  much  of  it 
not  being  present  at  the  sale;  and  that  some 
of  the  property  was  in  Lawrence  county,  par- 
ticularly the  crops  of  com  and  cotton  which 
the  respondmt  had  gathered  and  appropri- 
ated to  his  own  use,  and  failed  and  refused  ' 
to  render  an  account  therefor,  selling  the 
cotton  and  com  at  private  aale.  The  mort- 
gage. Exhibit  A,  does  not  contain  a  clause 
authorizing  the  mortgagee  to  purchase  at  his 
own  sale.  The  prayer  is  for  the  foreclosure 
sale  under  said  mortgage  to  be  set  aside,  and 
complainant  be  allowed  to  redeem,  and  that 
a  reference  to  the  register  be  ordered  to  state 
an  account  and  ascertain  the  property  which 
was  taken  and  disposed  of  by  respondent, 
with  the  value  of  same,  and  that  a  personal 
decree  be  rendered  for  any  sum  in  excess  of 
the  mortgage  indebtedness.  Certain  interrog- 
atories were  propounded  In  the  bill  to  the 
respondent  in  regard  to  the  mortgage  Indebt- 
edness and  the  property  taken,  the  amount 
for  which  it  was  sold,  and  where  it  was  lo- 
cated at  the  time  of  the  foreclosure. 

The  defendant,  for  answer  to  tihe  bill, 
merely  filed  a  general  denial  as  follows  : 

"(1)  This  respondent  denies  all  the  allega- 
tions of  fact  contained  in  said  bUl." 
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The  bill  was  filed  Norember  IT,  lOlT,  and 
the  foregoing  answer  was  filed  December  27, 
1917.  On  April  29,  1918,  on  motion  of  com- 
plainant, the  defendant  was  required  to  an- 
swer the  Interrogatories  Incorporated  in  the 
bill.  These  Interrogatories  were  answered 
May  7,  1918,  showing  that  the  copy  of  the 
mortgage  was  substantially  correct,  and  that 
'none  of  the  consideration  was  to  secure  ad- 
vances, but  was  for  money  advanced  to  pay 
a  debt  due  a  prior  landlord;  that  complain- 
ant had  not  moved  on  the  respondent's  place 
within  the  time  provided;  and  the  answer 
also  claims  that  he  had  abandoned  his  crop, 
and  bad  also  abandoned  the  wagon  and  team 
in  the  town  of  Albany,  where  the  resp<«d- 
mt  took  charge  of  the  same,  and  then  pro- 
ceeded to  take  charge  of  the  entire  crops  and 
all  personal  property,  selling  such  property 
on  October  6th  in  the  streets  of  New  Decatur 
after  posting  notices  of  sale.  The  answer 
also  shows  that  some  of  the  property  was 
present,  but  a  good  deal  of  It  was  not  pres- 
ent, being  in  an  adjoining  county,  and  that 
respondent  became  the  purchaser  at  said 
sale;  the  amount  of  crops  gathered  and  the 
cost  of  same,  together  with  the  price  of  seed. 
The  answer  then  sets  up  that  complainant 
owed  ^6  rent  to  <me  Raper,  which  amount 
reqwndoit  paid  in  order  to  make  his  mort- 
gage good;  that  complainant  had  cut  timber 
to  the  amount  of  $77,  which  he  had  converted 
to  his  own  use,  and  that  complainant  owed 
him  other  stilus  for  advances  as  a  tenant; 
and,  further,  that  after  all  of  this  had  taken 
place  the  complainant  came  into  the  ofllce 
of  respondent,  and  they  had  a  full  settlement 
of  the  whole  matter. 

The  cause,  being  called  at  the  November 
term  of  court,  was  submitted  for  final  decree 
upon  the  pleadings  and  proof  as  noted  by  the 
register — the  complainant  noting  the  original 
'bill.  Interrogatories  filed,  and  defendant's 
sworn  answers  thereto;  defendant  noting 
nothing.  A  decree  was  rendered  setting 
aside  the  foreclosure  sale  of  October  S,  1917, 
and  referring  the  matter  to  the  register  to 
state  an  account  between  the  parties — 

"with  reference  to  the  mortgage  indebtedness 
of  complainant  to  defendant  and  the  value  of 
the  property  of  complainant  sold  by  defend- 
ant as  above  referred  to.  The  register  will 
charge  the  complainant  with  the  amount  of  bis 
mortgage  indebtedness  to  defendant,  with  in- 
terest thereon  to  the  date  of  said  sale,  and 
will  charge  the  defendant  with  the  reasonable 
valoe  of  all  the  property  of  complainant  sold 
by  defendant  at  the  aforesaid  sale,  with  interest 
thereon  from  the  filing  of  the  bill  in  this 
cause." 

This  decree  was  dated  December  9,  1918. 
On  December  14th,  following,  respondent, 
through  counsel,  made  application  to  the 
court  for  a  rehearing,  and  to  have  the  decree 
ot  December  9th  set  aside — setting  up  his 
absence  from  court  at  the  time,  and  that  the 
same  was  Inequitable  and  unjust,  in  that 


complainant  was  indebted  to  respondent  in 
various  sums,  which  fact  is  not  taken  ac- 
count of  by  the  decree  for  reference.  On  De- 
c«nber  19th  the  court  entered  an  order  deny- 
ing the  petition  tor  rehearing. 

Reference  was  held  by  the  register  after 
giving  due  notice,  and  he  stated  an  account 
between  the  parties,  'Showing  the  amount  of 
indebtedness  due  under  the  mortgage,  and 
charged  the  respondent  with  the  value  of  the 
property  received  and  sold  by  him.  Much 
evidence  was  offered  <»>  this  reference,  and 
the  respondoit  offered  testim(Miy  before  the 
register  to  establish  his  indepoident  claims, 
distinct  from  the  mcMtgage  Indebtedness, 
such  as  superior  liens  on  the  crops  dis- 
charged by  the  appellant  for  rent  claimed  by 
Raper,  cutting  timber,  etc.  All  these  mat- 
ters were  disregarded  by  the  register,  and 
not  allowed.  The  respondmt  filed  numerous 
exceptions  to  the  report  of  the  register;  the 
cause  coming  on  to  be  beard  upon  said  re- 
port and  the  exceptions  filed  thereta  The 
court  rendered  a  decree  confirming  the  regis- 
ter's report,  finding  a  sum  in  excess  of  the 
mortgage  indebtedness,  and  r^idered  Jndg- 
m«it  therefor.  From  these  decrees  the  re-, 
spondent  prosecutes  this  a];^)eal. 

O.  O.  Chenault,  of  Albany,  for  appellant 
Callahan  &  Harris,  of  Decatur,  for  appel- 
lee. 

GARDNER,  J.  This  bill  la  filed  by  the 
mortgagor  to  have  annulled  a  foreclosure 
sale  of  certain  property,  conveyed  under 
mortgage  which  la  made  an  exhibit  to  the 
bill,  upon  the  ground  of  unfairness,  oppeea- 
slon,  and  irregnlarlty  In  the  sale,  and  to  be 
allowed  the  exercise  of  his  equity  of  redemp- 
tion. The  equity  of  the  bill  was  not  ques- 
tioned, and  the  answer  contained  but  a  mere 
general  denial  of  the  facts  alleged  In  the 
bill.      • 

[1]  The  mortgage  attached  to  the  bill, 
gave  no  authority  to  the  mortgagee  to  .pur- 
chase at  his  own  sale,  and  the  answer  to  the 
interrogatories.  Incorporated  in  the  bill,  dis- 
closed that  the  respondent  had  become  the 
purchaser  at  the  foreclosure  sale;  that  much 
of  the  property  was  not  present  at  the  time, 
some  of  which  was  in  an  adjoining  county; 
and  that  all  the  property  was  sold  en  masse 
for  a  lump  sum.  Under  these  circumstances 
the  court  properly  set  aside  and  annulled  the 
foreclosure  sale,  and  allowed  the  complain- 
ant to  exercise  his  equity  of  redemption. 
Lovelace  v.  Hutchinson,  106  Ala.  417,  17 
South.  623;  Thomas  v.  Jones,  84  Ala.  802, 
4  South.  270;  Canty  v.  Blxler,  186  Ala.  109, 
64  South.  5S3;  Johnson  v.  Selden,  140  Ala. 
418,  87  South.  249,  103  Am.  St  Rep.  49;  Fos- 
ter T.  Ooree,  5  Ala.  424;  Harmon  v.  Dothan 
Bank,  186  Ala.  360,  64  South.  62L 

[2]  The  action  of  the  court  In  regard  to 
the  denial  of  the  petition  for  a  rehearing 
was  a  matter  within  the  unrevisaUe  dlscra- 
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tlon  of  the  chanodlor.  Cox  ▼.  Brown,  198 
Ala.  638,  73  South.  964;  Ex  parte  Oresham, 
82  Ala.  359,  2  South.  486. 

[3]  The  decree  of  the  court  ordering  the 
reference  directed  a  statement  of  account  be- 
tween the  complainant  and  resiiondent,  to  the 
end  that  the  complainant  be  charged  with  the 
amount  of  the  mortgage  Indebtednese,  with 
taterest  thereon,  and  the  respondent  be 
charged  with  the  reasonable  value  of  the 
property  recelyed  and  disposed  of  by  him. 
The  respondent  atten\pted  to  offer  proof  con- 
cerning many  matters  of  Indebtedness  and  set- 
off before  the  register  on  this  reference,  and 
filed  numerous  exceptions  to  the  disallowance 
tho-eof;  but,  these  not  being  matters  em- 
braced within  the  order  of  reference,  the  reg- 
ister was  entirely  correct  in  the  disallowance 
of  such  independent  matters,  which  were  not 
made  an  Issue  in  the  case.  Hie  respondent 
contented  himself  by  way  of  answer  with  a 
mere  general  denial.  The  matters  ofTered  to 
be  proven  on  the  reference  were  such  as  were 
required  to  be  brought  forward  as  affirma- 
tive defenses  In  the  answer,  or  in  some  In- 
stances by  way  of  cross-bill;  by  the  answer 
filed  they  had  not  been  made  an  Issue  in  the 
case. 
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"It  ia  said  by  Ur.  DanieQ  to  be  'of  great  im- 
portance to  the  pleader,  in  preparing  an  an- 
swer, to  bear  in  mind  that,  besides  answering 
the  plaintiff's  case  as  made  by  the  bill,  he 
should  state  to  the  court  upon  the  answer  all 
the  drcnmstances  of  which  the  defendant  in- 
tends to  avail  himself  by  way  of  defense;  for 
a  defendant  onght  to  apprise  the  plaintiif  by 
bis  answer  of  the  nature  of  the  case  he  intends 
to  set  up,  and  that,  too,  in  a  dear,  nnambigu- 
ens  manner;  and,  in  strictness,  he  cannot  avail 
himself  of  any  matter  of  defense,  which  is  not 
stated  in  U»  answer,  even  thougli  it  should  ap- 
pear in  evidence.' "  Bobinaon  v.  Moseley,  93 
Ala.  70,  9  Sooth.  872. 

See,  also.  Noble  r.  OUiman,  186  Ala.  618, 
33  South.  861;  C!otton  v.  Scott,  97  Ala.  447, 
12  South.  65;  Tatum  v.  Tabu,  130  Ala.  576, 
29  South.  201;  Sims,  Chan.  Pr.  |  489,  and 
numerous  authorities  cited  in  the  note. 

While  some  of  these  independent  matters 
were  set  up  in  the  answer  to  the  interroga- 
tories, many  of  which  were  not  responsive 
thereto,  yet  this  was  without  effect  upon  the 
foregoing  well-established  rule  as  set  forth 
In  these  authorities.  We  Iiave  carefully  not- 
ed the  cases  dted  by  counsel  for  appellant  In 
regard  to  the  answer  to  interrogatories, 
among  them  Sullivan  t.  L.  ft  N.  R.  R.  Co., 
163  Ala.  126,  60  South.  941;  but  we  find  noth- 
ing in  these  cases  which  at  all  militates 
against  the  conclusion  here  reached. 

It  resnlts  that  we  find  no  error,  and  the 
decree  appealed  from  will  be  affirmed. 

Af&rmed. 


ANDERSON,    O.    J^ 
BROWN,  JJ.,  concnr. 


and    SATRB     and 
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CHANDLER  v.  POPE.    (7  DIv.  82.) 

(Supreme  Court  of  Alabama.    Nov.  26,  1920.) 

1.  Adverse  potseesion  «s>63(2)-~Gnuitor  who 
remains  In  possetsloa,  bowwer  long,  pr». 
•umptlvaly  a  tenant  at  aafferanoe. 

A  grantor  remaining  in  possession  is  pre- 
sumptively but  a  tenant  at  sufferance  of  the 
grantee,  and  the  fact  the  possession  has  con- 
tinued over  a  period  of  20  years  does  not  al- 
ter the  rule,  nor  does  the  fact  that  the  gran- 
tor paid  taxes. 

2.  Adverse  possession  4=963(4)— Grantor  re- 
maining In  possession  may  become  adverse 
bolder  as  against  grantee. 

The  grantor  of  land  remaining  in  posses- 
sion may  become  an  adverse  holder  aa  against 
the  grantee,  and  thereby  acquire  the  title;  but 
he  most  disclaim  holding  for  the  grantee,  and 
openly  assert  his  own  title  in  hosdlity  to  that 
claimed  under  his  previous  deed. 

3.  Adverse  possession  ®=3l  I5(S)— Evidenoa 
held  Insuffloient  to  take  to  Jury  question  of 
adverse  possession  brought  home  to  defend- 
aat's  grants*. 

In  statutory  ejectment  against  a  defendant 
dalming  title  by  adverse  possession,  evidence 
offered  by  defendant  held  insufficient  to  take 
to  the  jury  the  question  of  adverse  possession 
in  defendant  and  hostility  of  title  brought 
home  to  defendant's  grantee,  from  whom  plain- 
tiff acquired  title. 

4.  Appeal  and  error  «=9l 029— Error*  affecting 
defendant  barmless,  where  affirmative  oharfle 
for  plaintiff  Justified. 

Where  the  trial  court  wonld  have  been  Jus- 
tified in  giving  the  affirmative  charge  in  favor 
of  plaintiff,  if  there  were  errors  committed  af- 
fecting defendant's  theoretical  rights,  they 
were  matters  of  which  he  coold  not  complain, 
and  are  without  injury. 

6.  Tenancy   In  oommon   4=p39— Single  tenant, 
as    against    stranger,    may    recover    whole 
property. 
As  against  a  stranger  in  possession  of  the 

property,  a  tenant  in  common  is  entitled  to 

the  whole  property,  and  may  recover  the  whole 

in  ejectment 

Appeal  from  Circuit  Conrt,  Etowah  Coon- 
ty;    O.  A.  Steele,  Judge. 

Ejectment  by  J.  W.  Pope  against  Laura 
C.  Chandler.  Judgment  for  plaintiff,  and 
defendant  appeala    Affirmed. 

Thomas  H.  Stevens  and  P.  E.  CttUi,  both 
of  Gadsden,  for  appellant 
Motley  &  Mt>tley,  of  Gadsden,  for  appellee. 

GARDNER,  J.  Statutory  action  of  ejectr 
Toesit  for  the  recovery  of  120  acres  of  land 
brought  by  api)ellee  against  appellant,  re- 
sulting In  verdict  and  Judgment  for  the  plain- 
tiff, from  which  this  appeal  is  prosecnted. 

The  plaintiff  offered .  in  evidence  a  deed 
from  one  Naimy  Dill,  conveying  a  llfk  ea- 
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tate  to  Joel  and  Sarali  Clmndler  in  160  acres 
of  land,  under  date  of  May  11,  1860,  with  re- 
mainder vested  in  Julia  Ann,  Melissa,  Wil- 
liam, and  Brewster  Chandler,  children  of 
said  Joel  and  Sarah  Chandler.  After  the 
death  of  the  life  tenants  there  was  a  division 
of  the  160  acres  by  these  brothers  and  sis- 
ters, Brewster  Chandler  being  deeded  the  40 
acres  upon  which  he  resided,  and  deeds  were 
executed  the  others  as  to  the  separate  M's. 
In  this  division  Brewster  Chandler  and  bis 
wife,  Laura  C.  Chandler,  executed  deeds,  du- 
ly acknowledged,  to  the  120  acres  here  in- 
volved, which  adjoined  that  upon  which 
Brewster  Chandler  was  residing,  and  upmi 
the  conveyances  from  these  grantees  the 
platntifT  rests  his  title. 

Laura  O.  Chandler,  appellant  here.  Is  the 
widow  of  Brewster  Chandler,  who  died  in 
1916,  and  her  only  defense  to  this  action  is 
upon  the  doctrine  of  adverse  possession  and 
prescription,  relying  upon  the  possession  of 
her  husband  for  more  than  20  years.  The 
proof  In  her  behalf  tended  to  show  that  she 
and  her  husband  had  resided  upon  the  40 
acres  of  land  which  belonged  to  blm  (and 
not  here  in  controversy)  for  more  than  20 
years  after  the  execution  of  these  deeds, 
and  that  he  cnlMvated  a  portion  of  the 
three  40's  adjoining,  and  paid  the  taxes 
thereon  each  year.  Melissa  Chandler,  a  sis- 
ter of  Brewster  Chandler,  lived  with  him 
for  more  than  10  years,  and  another  sister, 
Mrs.  Melton,  a  widow,  who  claimed  no  inter- 
est In  any  of  the  land,  was  placed  on  Melis- 
sa's 40,  where  she  remained  for  mora  than 
20  yeare,  cultivating  a  portion  of  that  40  as 
well  as  some  of  the  others.  She  paid  no  rent 
to  any  one,  and  none  was  demanded.  The 
defendant  testlfled  that  she  did  not  think 
her  husband  did  any  clearing  on  the  land 
after  the  death  of  the  life  tenants,  and  no 
improvemente  appear  to  have  been  made  by 
him  upon  the  land.  Defendant  further  tes- 
tlfled that  she  "reckon"  her  husband  claimed 
the  land;  that  he  called  it  his  and  took  care 
of  it,  but  she  never  heard  him  tell  any  of  the 
others  that  he  was  claiming  it,  nor  did  she 
ever  tell  them  anything  to  that  efFect  The 
evidence  further  shows  that  the  presence  of 
Mrs.  Melton  upon  the  land  was  merely  to 
(dve  her  asslstence  by  the  others  and  was  a 
matter  of  family  convenience.  The  defend- 
ant also  testified  that  none  of  the  others  had 
anything  to  do  with  the  land,  and  on  some 
occasions  a  portion  of  these  40*8  was  rent- 
ed oat— her  bnsband  collecting  the  rent 
The  defendant  acknowledged  the  executi<m 
of  these  deeds  "dividing  up  this  land" — to 
use  her  language — recalling  the  trausactlou 
distinctly. 

We  think  the  foregoing  comprises  the  sub- 
stance of  the  evidence  as  to  adverse  posses- 
sion relied  upon  by  defendant  in  this  cause. 
The  law  governing  cases  of  this  character 
is  well  stated  In   the  fcrflowing  quotation 


found  tat  Tancey  t.  Savannah  &  West  By. 
Co.,  101  Ala.  234,  18  South.  311.  which  has 
found  frequent  repetition  In  subsequent  de- 
cisions of  this  court: 

"By  the  execution  and  delivery  of  a  deed  of 
land  the  entire  legal  Interest  in  the  premises 
becomes  vested  in  the  grantee,  and  if  the 
grantor  continues  in  poMassion  afterwards, 
his  poaiession  is  not  that  of  owner,  but  of  a 
tenant  of  the  grantee.  He  wHl  be  regarded  as 
holding  the  premises  in  subserviency  to  bis 
grantee,  and  nothing  short  of  an  explicit  dis- 
claimer of  such  a  relatfon  and  a  notorious  as- 
sertion of  right  in  himself,  will  be  sufficient 
to  change  the  character  of  his  possession,  and 
render  it  adverse  to  the  grantee." 

[1]  A  grantor  remaining  In  possession  Is 
presumptively  but  a  tenant  at  sufferance  of 
the  grantee.  Daniels  v.  Williams,  177  Ala. 
140,  68  South.  410.  See,  Also,  Abbett  v.  Page, 
82  Ala.  671, 9  South.  .332 ;  Williams  v.  Hlggins, 
60  AU.  617;  Wells  v.  Sheerer,  78  Ala.  142; 
Gewin  V.  Shields^  1S7  Ala.  153,  66  South. 
769.  And  the  fact  that  the  possession  has 
continued  over  a  period  of  20  years  doea 
not  alter  this  rule,  for,  as  said  by  the  New 
York  court  in  Jadcson  t.  Burton,  1  Wend. 
(N.  T.)  841: 

"Although  the  defendant  remained  In  pos- 
session after  the  conveyance,  it  was  not  as 
owner,  but  as  tenant  to  his  grantee,  and  noth- 
ing bat  a  dear,  unequivocal,  and  notorious 
disclaimer  of  the  title  of  his  landlord  could 
render  his  possession,  however  long  continued, 
adverse." 

So  It  has  also  been  bdd  that  the  mere  fact 
that  the  grantor  paid  taxes  on  the  land  does 
not  affect  the  rule.    2  Corp.  Jur.  146. 

[2]  It  is,  of  course,  well  recognized  that 
the  grantor  remaining  in  possession  may  be- 
come an  adverse  holder  as  against  the  gran- 
tee and  thereby  acquire  the  title.  Mayhan 
V.  Smith,  161  Ala.  482,  44  South.  375. 

But,  as  said  in  Garst  ▼.  Brutscbe,  129 
Iowa.  601,  105  N.  W.  452: 

"Generally  speaking,  he  must  disclaim  hold- 
ing for  the  grantee,  and  openly  assert  his  own 
title  in  hostility  to  the  title  claimed  under  his 
previous  deed.  Express  notice  does  not  seem 
to  be  necessary,  but  there  must  be  such  acts 
of  repudiation  of  the  relationship  as  to  bring 
home  to  the  grantee  knowledge  of  the  fact 
that  a  disclaimer  is  made." 

And  again  by  tbe  Pennsylvania  court  lo 
Ingles  V.  Ingles,  160  Pa.  397,  24  Aa  677: 

"If  he  wishes  to  diange  the  character  of  th« 
possession,  he  must  manifest  his  intention  by 
some  act  of  hostility  to  the  title  of  his  ven- 
dee, plainly  indicating  to  the  lattet  the  inten- 
tion to  deny  his  right,  and  to  hold  adversely 
to  it." 

Attrition  Is  also  directed  to  the  discussloa 
found  in  Wells  v.  Sheerer,  supra,  upon  a 
question  of  adverse  possession  In  cases  ct 
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this  character  and  anfflciency  of  the  notice 
thereof  brought  home  to  the  grantee. 

The  Ingles  Case,  supra,  finds  peculiar  ap- 
plication to  the  facts  as  here  presented  on 
account  of  the  relationship  of  the  parties. 
Here  they  were  brothers  and  sisters,  and  a 
widowed  sister  claiming  no  Interest  In  the 
land  is  iiermltted  to  reside  without  the  pay- 
ment of  any  rent  for  more  than  20  years 
upon  one  of  these  40's,  cultivating  a  portion 
of  all  three.  In  that  case  the  relationship 
was  that  of  father  and  son,  and  the  court 
held  that  the  rule  above  stated  applied  with 
special  force  under  such  circumstances,  say- 
ing: 

"In  such  instances  It  Is  not  unnsaal  for  the 
vendee  to  leave  the  vendor  in  possession  for 
an  indefinite  period,  or  for  life.  Such  trans- 
actions are  c^ten  arrangementa  to  suit  the 
family  convenience." 

See,  slso,  Kern  v.  Howell,  180  Pa.  81S,  36 
Atl.  872,  67  Am.  St.  Bep.  Oil ;  Mllnes  v.  Van 
Gilder,  197  Pa.  847,  47  AtL  197,  SO  Am.  St 
Bep.  828. 

It  therefore  appears  from  the  foregoing 
authorities  that  under  the  orcnmBtances  here 
presented  much  stronger  proof  is  required 
as  to  adverse  possession  than  is  ordinarily 
presented  by  auch  defensa  The  case  seems 
to  have  been  tried  largely  upon  the  theory 
that  there  was  really  no  distinction,  and  the 
Issues  of  adverse  poaaession  were  sulimitteu 
to  a  Jury,  and  a  verdict  rendered  for  the 
defendant. 

[3,4]  We  think,  in  view  of  the  principle 
recognized  in  the  authorities  cited  above,  no 
discussion  is  required  to  disclose  that  the 
evidence  offered  by  the  defendant  was  en- 
tirely insufficient  for  submission  to  the  jury 
of  the  question  of  adverse  possession  and 
hostility  of  title,  brought  home  to  the  gran- 
tee from  whom  the  plaintiff  acquired  his  ti- 
tle, and  that  under  these  facts  the  trial  court 
would  have  been  fully  Justified  in  giving 
the  affirmative  charge  In  favor  of  the  plain- 
tiff. Such  being  the  situation,  If  there  were 
any  errors  committed,  they  were  matters  of 
which  the  defendant  could  not  complain,  and 
therefore  were  without  injury. 

[SI  It  appears  that  Julia  Ann  Chandler, 
one  of  the  remaindermen  under  the  Dill -deed 
of  1880,  died  before  the  life  tenants,  leav- 
ing neither  husband  or  children,  and  that 
her  sister  Mrs.  Melton  inherited  a  sixteenth 
interest  In  the  land  here  In  controversy. 
Plaintiff  recovered  a  Judgment  for  the  land 
only— no  damages  being  assessed — and  coun- 
sel for  appellant  lay  mu(di  stress  upon  the 
foregoing  facts  as  to  the  Interest  of  Mrs. 
Mdton,  and  insist  that  there  was  error  In 
permitting  a  judgment  for  the  oitlre  Inter- 
est in  the  land.  The  defendant  did  not  claim 
BM  tenant  In  common  wiUi  the  plaintiff,  but 
wan    a    stranger   to   Us   deed;     therefore. 


should  it  be  conceded  that  the  plaintiff  was  a 
tenant  in  cmnmoa  with  Mrs.  Melton,  yet,  aa 
against  the  defendant,  a  stranger  in  possefs- 
sion,  he  Is  entitled  to  the  whole  property  and 
may  recover  the  wh(4e  In  ejectment.  This 
is  weU  established  by  our  declslona  Reich- 
ert  V.  Shelp,  85  South.  267.  This  argument 
Is  therefore  without  merit 

It  results  that  the  Judgment  will  be  af- 
firmed. 

Affirmed. 


ANDERSON,    0.    J, 
BEOWN,  JJ.,  caacai. 


and  SAZRE  and 


(205  Ala.  7S) 
KELLY  V.  ALTOONA  COAL  CO.  (7  DIv.  89.) 

(Supreme  Court  of  Alabama.    Dec  2,  1920.) 

Master  and  servaRt  «9ll8(S)  —  Mlae  tlnbera 
held  sufflclent  under  statute. 
In  order  to  comply  with  Oen.  Acts  1911, 
p.  614,  I  38,  pergons  operating  coal  mines  need 
not  keep  near  the  entrance  or  in  the  mine  tim- 
bers cut  to  meet  every  possible  emergency  that 
may  call  for  the  propping  of  roofs  in  the  prog- 
ress of  mining  operations,  but  it  Is  sufficient 
when  they  keep  near  the  entrance  or  in  the 
mines  suitable  timbers  from  which  they  may, 
upon  notice  from  a  miner  designating  number 
and  kind,  cut  and  ddiver  the  props  or  other 
timbers  needed. 

Brown,  J.,  dissentfaif. 

Appeal  from  Circuit  Court,  Btowah  Coun- 
ty;  O.  A  Ste^e,  Judge. 

Action  by  S.  A  Kelly  against  the  Altoona 
Coal  Company  for  damages  for  Injuries  suf- 
fered while  engaged  In-  his  employment 
Judgment  for  defendant,  and  plaintUf  ap- 
peals.   Affirmed. 

The  following  is  common  to  all  the  counts: 

Plaintiff  claims  of  the  defendant  $20,000  as 
damages  for  that  heretofore,  on,  to  wit,  the 
8th  day  of  December,  1917,  be  was  in  the  serv- 
ice and  employment  of  the  defendant,  and  while 
in  said  service  and  employment  aad  engaged  in 
and  about  the  discbarge  of  his  duty  aa  such 
employee  in  a  certain  coal  mine  then  and  there 
being  operated  by  defendant  in  Etowah  Coun- 
ty, Ala.,  certain  rock  or  a  part  of  the  roof  of 
said  mine  fell  upon  plaintiff,  mashing,  bruising, 
and  injuring  plaintiff's  beck,  hurting  him  In- 
ternally, and  plaintiff  was  for  a  long  time  ren- 
dered wholly  unable  to  work  and  earn  money 
and  rendered  permanently  less  able  to  work  and 
earn  money,  and  was  made  sore  and  sick,  and 
put  to  great  expense  for  medicine,  medical  care, 
and  treatment  in  and  about  bis  efforts  to  heal 
and  cure  himself,  and  suffered  great  mental  and 
physical  pain. 

Count  10  adds  as  follows: 

Plaintiff  avers  that  the  defendant  who  was 
then  and  there  the  operator  of  said  coal  mine, 
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nei^geiitly  MUed  to  keep  at  a  eonvenient  place 
at  or  near  the  main  entrance  of  the  mine,  or 
in  tile  minea  any  props  and  other  timbers  asefnl 
for  propping  therein  of  anch  lengths  and  sizes 
as  conld  be  used  at  the  place  or  places  where 
plaintiff  waa  working  in  said  mines  without  cut- 
ting them  in  two,  working  them  over  or  splic- 
ing them,  and  as  a  proximate  consequence 
thereof  said  rock  or  part  of  roof  could  not  be 
propped  by  plaintiff,  and  it  fell  npon  the  plain- 
tiff, and  plaintiff  was  so  injured  as  a  proximate 
consequence  of  said  negligence. 

Count  11  adds  the  following: 

Plaintiff  avers  that  defendant,  who  was  then 
and  there  the  operator  of  said  coal  mine,  neg- 
ligently failed  to  keep  at  a  convenient  place  at 
or  near  the  main  entrance  of  the  mine,  or  in 
the  mines,  any  supply  of  props  and  other  tim- 
bers useful  for  propping  therein,  of  such 
lengths  and  sizes  as  could  be  used  by  plaintiff 
in  the  place  or  places  where  he  was  at  work, 
without  cutting  them  in  two,  working  them 
over  or  splicing  them,  and  that  no  audi  tim- 
bers were  kept  by  the  defendant  either  at  or 
near  the  main  entrance  of  the  mines,  or  in  the 
mines,  from  which  plaintiff  could  make  a  se- 
lection and  wliich  be  could  mark  as  timbera  he 
needed  for  propping  said  roof  of  the  mine  at 
the  place  or  places  where  be  was  at  woik,  or 
on  wtiich  he  could  designate  the  place  at  which 
they  should  b«  deliTcred,  or  of  which  plaintiff 
could  have  given  notice  to  deliver  to  the  person 
whose  duty  it  waa  to  deliver,  or  liave  delivered, 
said  timbers,  of  the  number  and  kind  of  props 
or  timbers  he  needed  and  of  the  place  at  which 
tliey  were  to  be  delivered,  and  as  a  proximate 
consequence  thereof  said  rock  or  part  of  roof 
could  not  be  propped  by  plaintiff,  and  it  fell  on 
plaintiff,  and  plaintiff  was  injured  by  reason  of 
and  as  a  proximate  consequence  of  said  negli- 
gence of  defendant. 

Count  12  adds  the  following: 

Plaintiff  avers  that  defendant,  who  was  then 
and  there  the  operator  of  said  coal  mine,  on 
the  day  before  plaintiff  was  so  injured  and  for 
some  time  prior  thereto,  failed  to  keep  any  sup- 
ply whatever  of  props  and  other  timbers  useful 
for  propping  in  aaid  mine,  either  at  or  near 
the  main  entrance  of  the  mines,  or  in  the  minea, 
and  on  said  day  before  the  day  on  which  plain- 
tiff was  so  injured  he  gave  notice  to  the  de- 
fendant of  the  fact  tliat  it  waa  negligently  fail- 
ing to  keep  at  either  of  aaid  places  such  sup- 
ply of  props  and  other  timbers,  and  after  plain- 
tiff gave  said  notice  defendant  did  cause  one 
or  more  loads  of  props  to  be  delivered  at  or 
near  the  main  entrance  of  aaid  mines,  but  such 
props  and  timbers  were  not  of  such  lengths  and 
sizes  as  could  be  used  by  plaintiff  for  propping 
the  roof,  at  the  place  or  places  where  he  waa 
at  work  without  cntting  them  in  two,  working 
them  over  or  splicing  thetn,  and  on  the  day 
plaintiff  waa  injured  defendant  had  no  props 
and  timbera,  either  at  or  near  the  main  en- 
trance of  the  mines  or  in  the  minea,  wliich 
plaintiff  could  nse,  at  the  place  or  places  he  was 
at  work,  for  propping  the  roof  of  said  mines 
without  cutting  them  in  two,  working  them  over 
or  splicing  them,  and  as  a  proximate  conse- 
quence of  defendant's  aaid  negligence  plaintiff 


had  no  props  or  timbera  wiOi  wliieb  he  eonid 
prop  said  rock  or  part  of  roof,  and  it  feU  on 
plaintiff,  and  he  sustained  the  injuriea  eomplaia- 
ed  of. 

Stallings  &  Drennen,  of  Birmingham,  and 
O.  R.  Hood,  of  Gadsden,  for  appellant. 

Goodhue  &  Brlndley,  of  Gadsden,  for  ap- 
pellee. 

SATRB,  J.  After  a  Judgment  for  the  plain- 
tiff, now  appellant,  had  been  reversed  on  a 
former  appeal  (203  Ala.  338,  83  South.  62), 
counts  10,  11,  and  12  were  added  by  amend- 
ment, and  the  inresent  appeal  asserts  tliat 
the  trial  court  erred  in  sustaining  demurrers 
to  said  counts.  Appellant's  proposition  Is 
that,  in  order  to  comply  with  the  statute, 
General  Acts  1911,  p.  SOO,  f  88,  persons  oper- 
ating coal  mines  in  the  state  must  keep  near 
the  entrance  or  in  the  mines  tlmt>ers  cut  to 
meet  every  possible  emergoicy  that  may 
call  for  the  propping  of  roofs  in  the  progress 
of  mining  (derations.  We  held  to  the  con- 
trary on  the  former  appeal,  and  find  no  suf- 
ficient reason  for  doubting  that  craicluslon. 
We  held  then,  and  in  Clark  v.  Choctaw  Min- 
ing Co.,  201  Ala.  466,  78  South.  872,  in  effect, 
that  persons  operating  coal  mines  comply 
with  the  statute  when  they  keep  near  the 
entrance  or  in  the  mines  suitable  timbers 
from  which  they  may  and  do,  upon  notice 
from  the  miner  designating  number  and  kind, 
cut  and  deliver  the  props  or  other  timbers 
needed.  The  trial  court  ruled  in  agreement 
what  this  court  had  previously  ruled,  and  Its 
rulings  were  free  from  error. 

Affirmed. 

All  the  Justices  concur,  except  BROWN. 
J.,  who  dissents. 

BROWN,  J.  In  some  of  the  counts  of  tbe 
complaint  the  plaintiff  rests  his  right  of 
action  on  the  violatlcm  ot  the  defendant  of 
section  38  of  the  act  of  April  18,  1911,  which 
provides: 

"It  shall  be  the  duty  of  persons  operating 
coal  mines  in  this  state  to  keep  at  a  convenient 
place  at  or  near  the  main  entrance  of  the  mine, 
or  in  the  mines,  a  safficient  sui^Iy  of  props 
and  other  timbers  useful  for  propping  therein, 
of  suitable  lengths  and  sises,  for  those  work- 
ing in  such  mines.  It  shall  be  the  duty  of  those 
working  in  said  mines  -who  need  props  or  other 
timbers  to  select  and  mark  the  same  when  need- 
ed for  propping  by  them,  designating  on  snch 
props  or  timbers  the  place  at  wliich  the  same 
are  to  be  delivered  or  ^ve  notice  to  the  per- 
son  whose  duty  it  is  to  deliver  or  have  the  same 
delivered,  of  the  number  and  kind  of  props  or 
other  timbers  needed  and  of  the  place  to  whieh 
they  are  to  be  delivered.  It  shall  then  be  the 
duty  of  the  operator  to  promptly  deliver  or 
cause  to  be  delivered  such  props  or  other  tim- 
bers at  the  place  designated."  Section  38,  Acts 
1911,  p.  614. 

The  first  duty  imposed  by  ijbla  statute  la 
upon  the  mine  operator,  and.  that  la  "to  ke^ 
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at  a  Gonvenlatt  place,  at  or  near  the  main 
entrance  of  tbe  mine,  or  In  the  mine,  a  suf- 
ficient supply  of  props  and  other  timbers  use- 
ful for  propping  therein,  of  suitable  lengths 
and  sizes,  for  the  workmen  in  said  mine." 
Until  the  duty  ,1b  met,  the  duty  of  selection 
lmi)osed  on  the  workman  In  the  mines  dpea 
not  and  cannot  arise,  and  in  complying  with 
the  dnty  of  famishing  such  timbers  the  opera- 
tor must  take  notice  of  and  anticipate  the 
rarlations  In  the  heights  of  the  roof  and  the 
necessity  for  props  of  different  lengths  and 
sizes.  Manifestly  the  duty  here  imposed  is 
not  met  by  keeping  on  hand  material  out  of 
which  props  may  be  manufactured  or  made, 
but  he  must  keep  on  band — to  use  the  lan- 
guage of  the  statute — "timbers  useful  for 
propping  •  •  •  of  suitable  lengths  and  sizes," 
not  timbers  that  may  be  made  into  suitable 
tlmbera  by  being  cut  In  two,  cut  off,  spliced, 
or  ripped.  This  constructlMi  is  supported  by 
the  further  provision  that  the  selectloa 
of  the  pr<q>s  needed  must  be  designated  by 
marks  placed  on  the  props  showing  where 
they  are  to  be  dellTered. 

The  holding  on  the  former  appeal  la  not 
Biq>ported  by  Clark  y.  Choctaw  Mining  Co., 
201  Ala.  466,  78  South.  372.  That  case 
merely  holds  that  the  dnty  of  the  operator  to 
dellyer  the  props  at  the  miner's  place  of  work 
does  not  arise  nntU  there  has  been  a  selec- 
tion and  proper  designation  of  the  props 
needed,  as  required  by  the  statute. 

The  cases  from  the  Kentucky  and  Illinois 
courts  merely  hold  that  the  mine  operator 
or  foreman  cannot  go  over  the  bead  of  the 
workman  and  select  the  props  needed  In  bis 
place  of  work;  this  duty  and  right  being 
placed  on  the  workman. 

For  these  reasons,  I  do  not  concur  in  the 
OHtstructioa  given  this  statute  on  the  for- 
mer appeal,  <»:  In  the  opinion  of  the  court  In 
Oils  casa 


(205  Ala.  U7) 
iSOM  at  al.  v.  JOHNSON.     (8  DIv.  259.) 

(Sopreme  Coart  of  Alabama.     Dec  2;  1D20. 
Behearing  Denied  Jan.  0,  1921.) 

I.  Contraots  «=>2II— Time  not  regarded  as  of 
•sseaoe  la  equity. 
The  general  mle  is  that  in  equity  time  Is 
not  regarded  as  of  the  essence  of  contracts. 

2.  Vendor  and  purchaser  «=»78— Time  regard* 
ad  as  of  essence  whara  subject-matter  fluctu- 
ates In  value. 

If  the  subject-matter  of  an  ezecatory  eon- 
tract  of  sale  is  one  of  rapidly  fluctaating  value, 
time  is  ordinarily  regarded  as  of  the  essence. 

3.  Evidence  «s»l&~audlelal  notice  of  fluctua- 
tion of  lands  In  value  to  take  contract  out  of 
rale  as  to  whether  time  of  essence  not  taken. 

The  Supreme  Court  cannot  take  judicial  no- 
tice of  any  such  rapid  fluctuation  in  tiie  value  of 
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lands  generally  or  in  a  particular  county  as 
would  take  a  contract  for  sale  of  lands  out  of 
the  general  rule  that  in  equity  time  Is  not  re- 
garded as  of  the  essence  of  contracts. 

4.  Vendor  and  purchaser  «s>78— New  agree* 
meat  extending  time  for  payment  evidenoe 
payment  within  month  specified  essential. 

New  agreement  between  parties  to  contract 
for  the  purchase  and  sale  of  lands,  extending 
the  time  within  which  complainant  purchaser 
might  pay,  must  be  accepted  in  his  suit  for 
specific  performance  as  evidence  that  payment 
within  the  month  of  December  spedfied  in  the 
new  agreement  was  considered  to  be  essential. 

5.  Vendor  and  purchaser  «s>78— Buyer  under 
duty  to  make  tender  of  prioa  during  month 
fixed. 

IVhere  lands  were  purcliased  and  a  new 
agreement  was  made  extending  the  time  for 
payment  to  December,  it  was  Incumbent  on  the 
buyer,  seeking  specific  performance,  to  make 
an  actual  tender  of  the  agreed  purchase  price 
during  such  month;  payment  then  having,  by 
the  new  agreement,  been  made  essential. 

6.  Vendor  and  purchaser  4=3187— Seller  nay 
waive  buyer's  failure  to  tender  price. 

Failure  by  the  buyer  of  lands  to  make  ten- 
der of  the  agreed  price  in  the  month  fixed  oonld 
not  avail  the  seller  in  the  buyer's  soit  for  spe- 
cific performance.  If  by  his  conduct  he  waived 
performance  within  the  time  stipulated— a  qnea- 
tion  to  be  determined  in  each  case  on  its  own 
drcnmstances. 

7.  Vendor  and  purchaser  «s»l87— Equivocal 
speech  by  teller  not  waiver  of  tender  of  price. 

Elquivocal  speech  by  the  seller  of  lands 
when  approached  by  the  buyer  was  not  suffi- 
cient to  constitute  waiver  of  tender  of  the 
price. 

8.  Vendor  and  purchaser  «=>  187— "Waiver"  by 
seller  of  tender  by  buyer  must  be  manifested 
unequivocally. 

The  question  of  "waiver,"  as  bjr  the  seller 
of  land  of  the  buyer's  tender  of  'the  agreed 
price  when  due,  being  the  voluntary  surrender 
of  a  known  right  is  in  the  main  a  question  of 
intention,  and  to  be  effectual  must  be  manifest- 
ed in  some  unequivocal  manner,  express  or  by 
language  or  conduct  deariy  evincing  the  inten- 
tion to  surrender. 

[FA.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Waiver.] 

Gardner,  J.,  dissenting. 

Appeal  from  Circuit  Court,  limestone 
County;   Bobt  O.  Brlckell,  Judge. 

Bill  by  W.  H.  Johnson  against  Arthur  h. 
Isom  and  another  to  specifically  enforce  a 
written  contract  to  convey  land.  From  a 
judgment  overruling  demurrers  to  the  bill, 
respondents  appeal.  Reversed  and  remanded. 

Sanders  &  Sanders,  of  Afhais,  for  appel- 
lants. 
Hortcm  &  Patton,  of  Athens,  tor  appellee. 

SAYRE,  J.  AK>eIlee  filed  the  biU  in  thla 
cause  seeking  the  specific  performance  of  a 
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contract  bgr  wbldi  appdiants  agreed  to  aell  | 
and  convey  to  appellee  a  certain  tract  of  i 
land  in   Limestone  county  at  a  stipulated 
price  per  acre.    This  contract  was  executed 
on  August  11,  1919.     Payment  of  the  pur^ 
chase  money  was  to  be  made  December  1, 

1919,  and   possession   delivered    January   1, 

1920,  after  payment.  Warranty  deed  was  to 
be  executed  and  delivered  upon  payment  of 
the  purchase  price.  Appellants'  demurrer 
was  overruled,  after  which  this  appeaL 

[1-3]  It  Is  contended  In  the  first  place  that 
time  was  of  the  essence  of  this  contract,  and 
hence  that  appellee  lost  his  right  to  a  cchi- 
veyance  by  falling  to  pay,  or  tender  pay- 
ment, on  the  stipulated  date.  The  general 
rule  Is  that  in  equity  time  Is  not  regarded 
as  of  the  essence  of  contracts.  But,  observes 
the  Supreme  Judicial  Court  of  MassachnaettB 
In  Barnard  y.  Iiee,  97  Mass.  92: 

"Tbia  equitable  doctrine  Tras  formerly  car- 
ried to  an  unreasonable  extent,  and  the  specific 
performance  of  contracts  enforced  after  such  a 
lapse  of  time  and  diange  of  drcumstances  aa  to 
produce  aa  maeh  injustice  aa  it  avoided.  In 
modem  times,  the  doctrine  has  been  guardedly 
applied ;  and  it  ia  now  held  that  time,  although 
not  ordinarily  of  the  essence  of  a  contract  in 
equity,  yet  may  be  made  so  by  clear  manifesta- 
tion of  the  intent  of  the  parties  m  the  con- 
tract itself,  by  subsequent  notice  from  one  par- 
ty to  the  other,  by  laches  in  the  party  seeking 
to  enforce  it,  or  by  change  in  the  value  of  the 
land  or  other  drcumstances  which  would  make 
a  decree  for  the  specific  performance  inequita- 
ble." Sheffield  Co.  ▼.  NeiU,  87  Ala.  158,  6 
South.  1;  Haggerty  v.  Elyton  Land  Co.,  89  Ala. 
428,  7  South.  651;  5  Pom.  Eq.  Jur.  (4th  Ed.) 
S  2232;  2  Page  on  Contracts,  |  1161  et  seq. 

We  do  not  find  In  the  language  of  the  orig- 
inal contract  in  this  case  any  clear  manlfes- 
tatl<m  of  an  intent  that  time  should  be  of  Its 
essence.  The  foregoing  authorities  show  al- 
so that  if  the  subject-matter  of  an  executory 
contract  of  sale  is  one  of  rapidly  fluctnatlng 
value,  time  is  ordinarily  looked  npon  as  of 
the  essence,  and  In  this  cause  we  are  asked 
to  take  Judicial  notice  of  the  fact  that  the 
ralne  of  farm  lands  in  Limestone  county 
fluctuated  rapidly  at  and  around  the  time  of 
this  contract;  but  we  feel  constrained  to 
deny  such  notice  of  fluctnatlcm  In  the  value 
of  lands,  generally  or  In  Limestone  county, 
as  would  take  this  contract  out  of  the  ga>- 
eral  rule. 

"Although  time  is  not  ordinarily  essential, 
yet  it  ia,  as  a  general  role,  mateiiaL  In  or- 
der that  a  default  may  not  defeat  a  party's 
remedy,  the  delay  which  occasioned  it  must  be 
explained  and  accounted  for.  The  doctrine  is 
fundamental  that  a  party  seeking  the  remedy 
of  specific  performance,  and  alao  the  party  who 
desires  to  maintain  an  objection  founded  upon 
the  other's  laches,  must  show  himself  to  have 
been  'ready,  desirous,  prompt,  and  eager.'" 
4  Pom.  Eq.  Jur.  (4th  Ed.)  {f  1408,  2234. 

In  order  to  meet  Uie  objection  that  he  fail- 
Mi  to  pay  the  mon«y  as  Btipnlated,  ocmiplaln- 


ant  avers  that  prior  to  December  1, 1919,  he 
paid  to  defendant  A.  L.  Isom  the  sum  of 
$250  on  the  purchase  money,  and  that  the 
latter  has  never  offered  to  return  the  same. 
If  this  payment  were  simply  a  payment  on 
purchase  money,  time,  in  consequence  of  its 
retention,  might  have  ceased  to  be  material 
to  the  contract  in  suit  5  Pom.  Eiq.  Jur.  i 
2234.  But  the  contract  discloses  that  "to 
bind  himself  for  the  payment  of  the  farm 
described"  plaintiff  was  to  pay  the  sum  of 
$500,  which  was  to  be  retained  upon  default 
in  the  payment  of  the  full  purchase  price. 
The  result,  we  think,  is  that  the  retention  of 
$250,  paid  as  a  part  of  the  $500  which  was 
to  be  paid  in  any  event,  had  no  effect  upon 
the  materiality  of  the  stipulation  as  to  time. 

But,  further,  the  bill  avers  that  prior  to 
December  Ist  complainant  at^Ued  to  one 
Vaughan  for  a  loan  of  the  money  with  which 
to  make  payment  to  defendants  according 
to  contract;  that  Vaughan  said  he  would 
have  the  money  in  a  few  days;  that  com- 
plainant told  defendant  Isom  what  Vaughan 
had  said,  and  that  thereupon  defendant  said 
that  any  time  during  December  would  do  for 
the  payment  of  the  purchase  money;  that 
In  December  complainants  "arranged  for  the 
money"  and  told  Isom  he  was  ready,  but 
that  "Isom  neither  agreed  nor  refused  to 
carry  out  the  contract,  but  stated  that  he 
would  think  It  over;"  that  on  several  simi- 
lar occasions  Isom  said  he  would  do  what 
was  right,  but  that  recently  he  has  refused 
to  carry  out  the  contract;  has  refused  to 
receive  the  purchase  money  or  execute  a 
deed;  has  denied  that  he  is  longer  bound. 
This  Is  the  abbreviated  substance  of  matter 
brought  forward  In  the  bill  to  show  that  de- 
fendant Isom  waived  his  right  to  insist  upon 
jierformance  of  the  contract  according  to  its 
strict  terms;  that  by  bis  conduct  be  indi- 
cated that  he  would  accept  a  delayed  per- 
formance, that  Is,  a  performance  during  De- 
cember; and  that,  finally,  he  led  complain- 
ant to  the  reasonable  belief  that  he  would 
not  forfeit  his  right  under  the  contract  by 
falling  to  perform,  m  tender  performance, 
even  then. 

[4-t]  The  new  agreement  averred,  extoid- 
Ing  Oie  time  in  which  complainant  might 
pay,  must  be  accepted  as  evidence  that  pay- 
ment within  the  month  of  December  waa 
considered  to  be  essential.  Chabot  v.  Win- 
ter Park  Co.,  84  ria.  258,  15  South.  756,  4ft 
Am.  St  Rep.  192;  Foster  v.  Ley,  82  Neh. 
404,  49  N.  W.  450,  15  L.  R.  A.  737;  King  T. 
Ruckman,  20  N.  J.  Eq.  816;  4  Pom.  Eq.  Jur. 
I  1408,  note  bottom  of  page  8344.  But  oon»- 
plainant  neither  performed,  nor  tendered 
performance,  within  the  time  limited  by  the 
new  agreement,  though  he  did  "arrange  for 
the  money"  and  tell  defendant  he  was  ready. 
It  may  be  conceded  that  in  the  ordinary  case 
the  complainant's  offer  to  perform  may  be 
made  In  his  bill;  but  aa  expression  <rf  readi* 
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ness  or  wUUngDess  to  perform,  oae  or  botb, 
snch  as  the  bill  here  avers,  is  not  the  equiv- 
alent of  an  actnal  offer  to  perform.  Son. 
Cot.  Oil  Co.  V.  DowUng,  85  South.  544; 
Cowan  V.  Harper,  2  Stew.  &  P.  (Ala.)  23S; 
88  Cyc.  142.  And  In  this  case  it  was  Incum- 
bent upon  the  vendee,  complainant,  to  maKe 
an  actual  tender  of  the  agreed  purchase 
price  during. the  month  of  December,  since, 
as  we  have  seen  on  the  authorities,  payment 
within  that  month  had  by  the  new  agree- 
ment been  made  essential.  This  was  the 
very  meaning  of  the  new  contract  4  Pom. 
Eq.  Jur.  I  1407,  note  on  page  3341;  29  Am. 
&  Eng.  Encyc.  692;  Hart  v.  McClellan,  41 
Ala.  251;  Mitchell  v.  Wright.  155  Ala.  458, 
46  South.  473.  But,  of  course,  the  faHure  to 
make  a  tender  could  not  avail  the  demur- 
rant if  by  his  conduct  he  waived  perform- 
ance within  the  time  stipulated,  and  this 
question,  It  seems,  must  be  determined  In 
each  case  np<m  its  own  circumstances.  Pom. 
I  2236.  It  may  be  conceded  that  the  speech 
of  the  vendor  when  approached  by  the  ven- 
dee was  equivocal,  but  that  was  not  suffi- 
cient to  constitute  a  waiver.  40  Cyc.  261- 
263,  note  on  page  268.  The  question  of  waiv- 
er, the  voluntary  surrender  of  a  known 
right,  is  in  the  main  a  question  of  intention, 
and  the  authorities  hold  that,  to  be  effectual, 


an  appreciation  of  the  fact  that  performance 
within  the  stipulated  period  might  be  re- 
quired, 40  Cyc  261,  265. 

It  follows  from  what  has  been  said  that 
the  demurrer  to  the  bill  In  this  cause  should 
have  been  sustained. 

Reversed  and  remanded. 

All  the  Justices  concur,  except  GARD- 
NER, J.,  who  dissents. 


DOOLEY  V.  DOOLEY, 

(Supreme  Court  of  Alabama. 


(205  Ala.  281) 

(7  DW.  III.) 

Feb.  3,  1921.) 


1.  Coorts  <S=»487(5)— Cause  not  transferable 
from  probate  to  chancery  court  on  unsworn 
petition  not  alleging  better  administration. 

A  bill  or  petition  for  removal  from  probate 
to  chancery  court  cannot  justify  a  decree  there- 
for under  Acta  1915,  p.  738,  where -not  sworn 
to  and  not  containing  an  averment  the  equiva- 
lent of  the  statutory  requirement  that  testa- 
tor's estate  can  be  better  administered  in  the 
circuit  court  in  equity. 

2.  Courts  ^=>487 (5)— Transfer  of  administra- 
tion from  probate  to  chancery  court  held  to 
require  averment  of  special  equity. 

Where,  from  aught  appearing  in  the  bill, 


^  .  .*  _.  J  1     _„„i„,„„i    testator's  estate,  except  the  distribntlon  of  the 

it  must  be  manifested  in  some  unequivocal  L^^^^^^  ^^  g^^'^,,J^j  ^^^    ^^^.^^J^y  ^,  ^^.^^ 

manner;  If  not  express,  then  by  such  lan- 
guage or  conduct  as  to  evince  clearly  the 
intention  to  surrender.  Bennecke  v.  Insur- 
ance Co.,  105  U.  S.  356,  26  L.  Ed.  990;  Bal- 
four V.  Parkinson  (C.  C.)  84  Fed.  855,  861. 
Quoting  Sanborn,  J.,  In  Rice  v.  Fidelity  & 
Deposit  Co.,  103  Fed.  427,  435,  43  G.  0.  A. 
270,  278: 

"To  constitute  a  waiver,  there  must  be  an 
intention  to  relinquish  the  right,  or  there  must 
be  words  or  acts  calculated  to  induce  the  other 
contracting  party  to  believe,  and  which  deceive 
him  into  the  belief,  that  the  holder  of  the  right 
has  abandoned  it." 

"A  waiver  wUI  not  be  implied  from  slight  dr- 
enmstances,  but  must  be  evidenced  by  an  un- 
equivocal and  dedsive  act,  clearly  proved."  29 
Am.  &  Eng.  Law,  p.  1106. 

Without  undertaking  to  state  the  differ^ 
eoce  between  waiver  and  estoppel,  or  the 
conditions  in  which  a  waiver  must  have  the 
support  of  a  valuable  consideration,  we 
think  it  enough  to  say  that  the  facts  alleged 
in  complainant's  bill  do  not  make  It  to  ap- 
I>ear  that  defendant  intended  to  waive  his 
right,  under  the  new  agreement  alleged,  to 
have  the  contract  performed,  if  at  all,  with- 
in the  month  of  December,  or  that  OMnplaln- 
ant  should  have  been  led,  reascmably,  to  the 
conclusion  that  defendant  did  intend  to  ac- 
cept performance  at  a  subsequent  time.  To 
the  contrary,  defendant's  language  and  crai- 
dnct  should  have  awakened  complainant  to 


depends  upon  whether  the  terms  of  the  will 
were  complied  with,  had  been  fully  settled  long 
before  filing  of  the  bill,  or,  if  not  so,  steps  had 
been  taken  in  the  probate  court  looking  to  final 
settlement,  the  bill  will  not  warrant  a  decree  of 
lemovai  to  the  chancery  court  in  the  absence 
of  averment  of  some  spedal  equity. 

3.  Courts  <e=:>467(5)— Bill  for  removal  of  ad- 
ministration from  probate  to  obanoery  oourt 
held  to  show  no  equity. 
A  bill  for  removal  of  administration  of  es- 
tate from  the  probate  to  chancery  court  held 
to  show  no  equity  to  support  such  removal. 

Appeal  from  Circuit  Court,  Etowah  Coun- 
ty;  O.  A.  Steele,  Judge. 

Bill  by  Sarah  Dooley  against  the  adminis- 
trator of  James  P.  Dooley  and  his  heirs  at 
law  to  remove  the  admlnistratlMi  of  the  es- 
tate from  the  probate  to  the  chancery  court 
and  there  administer  the  same.  From  a  de- 
cree overruling  demurrers  to  the  bill,  Charles 
T.  Dooley,  one  of  the  heirs  and  a  legatee  un- 
der the  will,  appeals.  Reversed  and  re- 
manded. 

P.  B.  Culli  and  Victor  Vance,  both  of  Gads- 
den, for  appellant. 

Alto  y.  Lee  and  James  A.  Bllbro,  both  of 
Gadsden,  for  appellee. 

SATRE,  J.  Appellee  is  the  widow  of 
James  P.  Dooley,  deceased.  James  P.  Dooley 
left  a  last  will  and  testament  in  which  he 
gave  all  his  property,  real  and  personal,  to 
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ai>pellee.  But  In  Us  borne  place,  wMdi  was 
all  the  real  property  owiied  by  testator,  ap- 
pellee's interest  was  limited  to  a  life  estate 
with  remainder  to  atH>ellant,  but  the  fee  in 
remainder  to  appellant  was  qualified  by  tbe 
following  language  of  the  wilt : 

"It  is  my  intention  in  willing  my  said  real 
estate  to  my  son  Charles  O.  Dooley  by  so  doing 
to  assist  him  as  I  have  the  others  and  also  in 
some  measure  remunerate  him  for  his  time, 
tronble  and  expense  in  caring  for  me  and  his 
mother  in  oar  last  days;  provided  that  should 
said  Charles  O.  Dooley  neglect  to  take  care  of 
and  provide  for  the  reasonable  comfort  and 
necessities  of  me  and  his  mother  during  onr 
natural  liyes,  then  st  the  death  of  the  one  of 
us  which  shall  survive  the  other,  said  real  es- 
tate shall  be  sold  by  executor  hereinafter 
named  and  all  just  debts  of  either  me  or  my 
wife  shall  be  paid  and  both  our  funeral  expens- 
es, and  should  anything  remain  it  should  be  dis- 
tributed among  those  entitled  to  share  in  my 
estate  according  to  the  laws  of  descent  now 
prevailing." 

Briefly  stated,  appellee's  bill  avers  that 
appellant  has  failed  to  provide  for  her,  though 
she  has  applied  to  him  for  support  and  help. 
The  prayer  Is  that  the  administration  of  the 
estate  of  deceased,  now  pending  In  the  pro- 
bate court,  be  removed  into  the  drcnlt  coart 
In  equity,  and  that  a  sale  of  the  real  estate 
and  distribution  of  the  proceeds  thereof  be 
decreed,  that  the  estate  of  testator  be  set- 
tled, and  tor  general  relief.  Tbe  court'  over- 
ruled general  and  special  demurrers  to  this 
bill  and  ordered  a  removal  of  the  administra- 
tion of  the  estate  into  the  circuit  court,  after 
which  this  appeal. 

[1-S]  Appellee  Justlflee  the  decree  by  refers 
ring  It  to  the  act  of  September  23,  1915 
(Acts,  p.  738),  amoidatory  of  the  act  of  April 
21,  1911,  entitled  "An  act  regulating  adminlsr 
tratlons  of  estates  in  the  chancery  court," 
etc.  But  the  bill  (or  petition)  was  not  sworn 
to  nor  does  it  contain  an  averment  the  equiv- 
alent of  the  requirement  of  the  statute  that 
testator's  estate  can  be  better  administered 
In  the  circuit  court  in  equity,  and  for  this 
reason  the  decree  cannot  be  referred  to  that 
statute.  Nor  can  it  be  Justifled  by  reference 
to  tbe  doctrine  that  any  person  entitled  to 
share  in  the  distribution  of  an  estate  has  tbe 
right  to  have  the  estate  administered  in  a 
coart  of  equity  without  assigning  any  special 
equity  for  transferring  the  estate  to  such 
court  For  aught  appearing  in  the  bill,  testa- 
tor's estate — except  the  dlBtribntl(»  of  the 
proceeds  of  a  sale  of  land  tbe  possibility  of 
which  depends  upon  an  ascertainment  that 
appellant  had  not  complied  with  the  terms 
of  the  will — ^had  been  fully  settled  long  be- 
fore the  filing  of  this  bill,  or,  if  not  so,  steps 
had  been  taken  in  tbe  probate  court  looking  to 
a  final  setUement  (McNeill  v.  McNeill,  36 
Ala.  109,  76  Am.  Dec.  320),  and  in  either 
•vent  tbe  avnment  of  some  special  equity 


was  necessary.  And  Indeed  it  Is  aiqiarent 
that  appellee,  to  give  equity  to  her  bill,  relied 
upon  her  averments  touching  the  matter  of 
her  rights  In  the  real  property  left  by  testa- 
tor and  the  rights  of  those  entitled  to  share 
in  his  estate  according  to  the  laws  of  descent 
prevailing  at  the  time  of  his  death,  and, 
whether  so  or  not,  the  bill  has  no  equity  un- 
less it  can  be  derived  from  the  averments  to 
which  we  have  Just  referred,  tfut,  for  aught 
aivearlng  in  the  bill,  appellee  is  in  the  full 
and  unquestioned  enjoyment  of  all  tbe  rights 
in  the  real  estate  vested  In  her  by  the  will. 
If  after  her  death  it  shall  be  made  to  appear 
that  defendants,  other  than  appellant,  are  en- 
titled to  share  In  testator's  estate  according 
to  the  laws  of  descent  prevailing  at  tbe  time 
of  testator's  death,  the  enforcement  of  their 
rights  will  be  a  matter  of  Interest  to  them 
only.  We  are  clear,  therefore,  that  the  bill  in 
this  cause  has  no  equity. 
Reversed  and  remanded. 

ANDERSON,  O.  J.,  and  GARDNER  and 
MILLER,  JJ.,  concur. 


(106  Ala.  80) 

ALABAMA,  T.  «.  N.  R.  CO.  V.  HUGGINS. 
(2  Div.  725.) 

(Supreme  Coart  of  Alabama.    Dec.  2,  1020.) 

i.  Railroads  «s»394(7)-^lsa  o{  ooatribatory 
negligeaoa  IgRorlsg  ssotlon  baad's  right  og 
enrployer's  track  demurrable. 

Where  the  complaint  alleged  that  plaintiff, 
while  engaged  in  his  duties  as  section  hand  on 
a  track  of  his  employer,  was  struck  by  a  train 
operated  by  defendant  company  and  that  his 
injuries  were  proximately  caused  by  the  neg- 
ligence of  its  servants,  pleas  setting  up  con- 
tributory negligence,  in  that  plaintiff  went  on 
the  track  without  stopping,  looking,  or  listen- 
ing, which  ignored  that  he  was  at  the  place  of 
injury  in  the  disdiarge  of  the  duties  of  his 
employment,  are  subject  to  demurrer. 

2.  Appeal  and  error  €=>  i 040(7)— Sustalalng  of 
demurrer  to  pleas  harmless,  where  matfers 
are  set  up  In  remaining  pleas. 

Where  those  pleas  to  which  plaintiff's  de- 
mnrrer  was  sustained  cast  on  the  defendant 
master  a  greater  burden  of  proof  than  those 
as  to  which  demurrer  was  overruled,  the  error 
was  barmleas,  the  pleas  being  practically  iden- 
tical in  setting  up  the  negligence  of  the  serv- 
ant, a  section  hand,  in  failing  to  stop,  look,  and 
listen  for  approaching  trains;  for  it  is  harm- 
less error  to  improperly  sustain  a  demurrer  to 
a  plea  where  defendant  has  the  benefit  of  ^ 
matters  set  np  therein  under  remaining  pleas. 

3.  Railroads  «=>397 (7)— Evidence  as  to  costom 
of  having  flagman  an  cars  admisslUe. 

In'  an  action  against  a  railroad  company 
by  a  section  laborer  of .  another  company  who 
was  struck  by  car  being  pushed  by  an  engine, 
where  the  issae  was  whether  the  injury  was 
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W 
tile  remit  of  a  breadi  of  defendant's  duty  in 
not  baving  flagmen  to  keep  a  lookout  for  labor- 
en  or  whether  it  waa  due  to  the  lectlon  hand's 
own  negligence,  OTidenes  aa  to  the  custom  of 
having  flagmen  on  cara  so  pushed  ia  admiaaible. 

4.  Trial  <3=»251  (8)— Charge  reSqulrlng  proof  of 
all  pleas  aa  a  oondltlon  to  flnding  for  defand- 
Mt  erroneous. 

In  an  action  bjr  a  railroad  company's  section 
laborer  against  another  railroad  company, 
where  the  company  set  up  the  laborer's  negli- 
gence in  many  different  pleaa,  a  diarge  that 
the  harden  was  on  the  company  to  prove  the 
truth  of  its  pleas,  and  if  it  should  fail  to  sat- 
isfy the  jury  of  the  truth  of  its  pleas,  or  one 
of  them,  plaintiff,  the  laborer,  could  not  be 
found  gnil^  of  contributory  negligence,  was  er- 
roneous, for  the  company  might  have  met  the 
burden  of  proof  aasnmed  by  establishing  the 
truth  of  any  one  of  its  pleas. 

5.  Appeal  and  error  «=3882(  12)— Party  re- 
queatlng  MToneoua  written  charge  la  bound 
by  error  oontained  theraln. 

A  party  reqnestisg  in  writing  contradictory 
charges  ia  bound  by  the  prejudicial  error  they 
contain  aa  a  modification  of  the  oral  cliarge,  or 
aa  conflicting  with  other  charges  given. 

6.  Railroads  «s»383(2)— Stop,  look,  and  listen 
rule  InappHoabIa  to  track  laborers. 

The  stop,  look,  and  listen  rule,  applicable 
to  travelers  and  railroad  employees  not  engaged 
in  the  duties  of  their  employment,  cannot  apply 
to  persons  lawfully  at  work  repairing  an  inter- 
change track. 

7.  Railroads  «c9869(i)— Traokmen  entitled  to 
lookout. 

It  ia  the  duty  of  those  in  cliarge  of  a 
train  backing  on  an  interchange  track  in  rail- 
road yards  to  keep  a  lookout  for  laborera  re- 
quired to  be  on  the  track. 

Sayre,  Somerville,  and  Qardner,  JJ.,  diaeent- 

Appeal  from  Circuit  Court,  Sumter  Coun- 
ty;  B.  I.  Jones,  Judge. 

Action  by  Bob  Hu^^  against  the  Ala- 
bama, Tiennessee  &  Northern  Bailroad  Com- 
pany for  damages  for  personal  injury.  Judg- 
ment for  plaintiff,  and  defendant  ai^ala. 
Transferred  from  Court  of  Appeals  under 
Acta  1911.  PL  449,  f  6.  Reversed  and  re- 
manded. 

The  complaint  on  which  the  case  was  tried 
auffldently  appears  from  the  opinion. 

Flea  3  Is  as  follows: 

Plaintiff  himself  was  guilty  of  negligence 
wliich  proximately  contributed  to  his  injury,  in 
this,  that  the  plaintiff  negligently  suffered  or 
permitted  himself  to  be  and  remain  in  front  of 
the  approaching  train. 

Original  Idea  2  la  as  foUowa: 

Contributory  negligence,  in  that  the  aaid 
plaintiff  went  upon  the  track  in  front  of  the 
aaid  train  which  injured  him  without  stopping, 
looking,  and  listening. 
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Amended  plea  2  is  that  plaintiff  went  upon 
the  track  In  front  of  the  said  train  which  in- 
jured him  without  stopping,  looking,  and  lij»- 
tenlng  for  an  approaching  train. 

Original  plea  4  is  contributory  negligence, 
in  that  plaintiff,  without  stopping,  looking, 
and  listening,  went  Into  such  dose  proximity 
to  the  track  upon  which  defendant's  train 
was  as  to  be  struck  by  a  moving  train. 

Amended  plea  4  is  that,  without  stopping, 
looking,  and  listening  for  an  approaching 
train,  plaintiff  went  into  audi  close  proximi- 
ty to  the  tra<4:  upon  whldi  the  defendant's 
train  was  approaching  as  to  be  struck  by 
said  moving  train,  and  as  a  proximate  result 
thereof  was  struck  by  said  moving  train. 

Original  plea  6  is  that  plaintiff  suffered  or 
permitted  himself  to  be  and  remain  In  such 
close  proximity  to  the  track  upon  which  de- 
fendant's train  was  approaching  as  to  be 
struck  by  such  moving  train,  without  looking 
and  listening  for  the  approach  of  the  train. 

Amended  plea  6  la  the  same  as  original 
plea  5,  except  the  last  line,  which  is:  "By 
said  moving  train,  without  looking  and  lis- 
tening for  an  approaching  train." 

Original  plea  6  Is  that  plaintiff,  without 
stopping,  looking,  and  listening  for  an  ap- 
proaching train,  backed  lato  the  moving 
train  of  the  defendant  wbich  Injured  him. 

AnJtended  plea  6  Is  the  same  as  original 
plea  e  except  that  the  word  "negligently"  is 
interlined  between  the  word  "train"  and  the 
word  "backed." 

The  foUowlng  are  the  lettered  pleas: 

A.  And  for  further  plea  in  its  behalf  to  the 
first  count  of  the  complaint,  defendant  says 
that  the  plaintiff  himself  was  guilty  of  negli- 
gence which  proximately  contributed  to  his  in- 
jury. In  that  said  plaintiff  went  upon  the  track 
immediately  in  front  of  the  train  of  the  de- 
fendant wbidi  injured  him,  without  stopping, 
looking,  and  listening  for  an  approaching  train. 

B.  And  for  further  plea  in  its  behalf  to  the 
first  count  of  the  complaint,  defendant  says  ' 
that  plaintiff  himself  was  guilty  of  negligence 
which  proximstely  contributed  to  his  injury,  in 
that  plaintiff,  without  stopping,  looking  and 
listening  for  an  approaching  train,  went  into 
such  close  proximity  to  the  track' upon  which 
defendant's  train  was  then  and  there  immedi- 
ately approaching  as  to  be  struck  by  said  mov- 
ing train,  and  aa  a  proximate  result  thereof 
plaintiff  was  injured  by  aaid  moving  train  of 
defendant. 

O.  And  for  further  plea  in  its  behalf  to  the 
first  count  of  the  complaint,  defendant  says 
that  plaintiff  himself  was  guilty  of  negligence 
which  proximately  contributed  to  his  injury,  in 
that  plaintiff  suffered  or  permitted  himself  to 
be  and  remain  in  such  close  proximity  to  the 
track  upon  which  defendant's  train  was  then 
and  there  immediately  approaching  as  to  be 
struck  by  said  approaching  train,  without  look- 
ing and  listening  for  an  approaching  train. 

D.  And  for  further  plea  in  its  behalf  to  the 
first  count  of  the  complaint,  defendant  says  that 
plaintiff  himself  was  guilty  of  negligence  whidi 
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proximateir  contributed  to  Us  injair,  in  this, 
that  plaintiff,  without  Btopping,  looking,  and 
listening  for  an  approaching  train,  backed  into 
or  in  front  of  a  train  of  the  defendant  which 
was  then  and  there  immediately  approaching, 
and  aa  a  proximate  result  thereof  was  injured 
by  said  moving  train. 

Armbrecht,  Johnston  &  Mitcbell,  of  Mobile, 
for  appellant 

Frank  S.  White  ft  Sons,  of  Bitmingliain, 
Thomas  F.  Seale,  of  Livingston,  and  Ben  F. 
Elmore,  of  Demoix>Ii8,  for  appellee. 

THOMAS,  J.  The  suit  for  peiBonal  In- 
jury was  tried  on  a  count  of  simple  negli- 
gence. Defendant's  pleas,  generally  stated, 
were:  (1)  The  general  Issue;  (2)  contribu- 
tory negligence  in  going  upon  the  trade  in 
fnmt  of  the  approaching  train  and  in  dose 
proximity  thereto,  without  stoptdng,  looking, 
and  listening;  and  (3)  in  remaining  there- 
on in  front  of  the  approaching  train. 

[1]  Omitting  formal  allegations,  the  count 
was,  in  part,  that — 

"While  the  plaintiff  wag  engaged  in  the  dis- 
charge of  his  duties  as  a  Rcotion  hand  of  the 
Alabama  Great  Southern  Railroad  Company, 
cleaning  up  the  track  in  the  railroad  yards  near 
the  depot  at  York,  Sumter  county,  and  while 
on  the  track  of  the  last-named  company,  he  was 
struck  by  a  car,  or  the  contents  of  a  ear,  be- 
ing operated  by  the  defendant,  with  great  force 
and  violence,  knodcing  him  down"  and  causing 
the  injuries  catalogued;  and  plaintiff  "avers 
that  his  said  injuries  were  proximately  caused 
by  the  negligence  of  defendant's  servant  or 
agent  operating  the  train  or  locomotive  engine 
to  which  said  car  was  attached,  and  that  said 
servant  or  agent  of  defendant  was  acting  within 
the  line  and  scope  of  his  authority  by  the  de- 
fendant." 

The  alleged  conduct  of  plaintifr  Is  assum- 
ed, as  a  matter  of  law,  to  be  negligent,  in 
the  pleas  to  which  demurrers  were  first  sus- 
tained. Ignoring  the  averment  that  plaintiff 
was  at  the  place  of  his  injury  in  the  dis- 
charge of  the  duties  of  his  employment.  Ij. 
ft  N.  R.  Co.  T.  Williams,  199  Ala.  453,  456,  74 
South.  382 ;  Ii.  ft  N.  R.  Co.  V.  Naugher,  203 
Ala.  557,  84  South.  262,  265 ;  B.  R.,  L.  ft  P. 
Oa  y.  Williams,  158  Ala.  381,  48  South.  93. 

[2]  The  court  sustained  demurrers  to  pleas 
numbered  2,  4,  6,  and  6,  and  overruled  the 
same  fo  plea  numbered  S.  Thereafter  de- 
murrers to  pleas  2,  4,  5,  and  6,  as  amended, 
were  overruled.  Pleas  A,  B,  C,  and  D,  con- 
tained substantially  the  averments  of  origi- 
nal pleas  2,  4,  5,  and  6,  with  the  further  aver- 
ment that  the  train  was  Immediately  ap- 
proaching when  plaintiff  did  what  he  Is  aver- 
red to  have  done,  causing  his  injury,  and  to 
which  pleas  demurrers  were  sustained.  We 
are  of  opini(m  that  a  leea  burdoi  ol  proof 
was  assumed  or  imposed  by  this  ruling  on 
pleas  to  which  demurrers  were  overruled 
than  would  have  been  imposed  under  j/leas  to 
wbidi  demurrers  were  sustained. 


It  is  harmless  error  to  Improperly  sustain 
a  demurrer  to  certain  pleas  where  the  de- 
fendant has  the  benefit  of  all  matters  set  up 
therein  under  the  remaining  pleas.  Jackson 
V.  Vaughn,  86  South.  469;  First  Nat  Bank 
V.  Chandler,  144  Ala.  286,  39  South.  822,  113 
Am.  St  Rep.  39;  Penry  v.  Dozier,  161  Ala. 
292,  310,  49  South.  909.  Such  Is  the  case 
where  a  less  degree  of  care  is  exacted  of  the 
plaintiff  by  the  pleas  under  which  the  trial 
was  had. 

[S]  On  the  introduction  of  the  evidence 
witness  Harbin  testified  of  the  locos  in  quo 
of  defendant's  yards  and  track  when  plain- 
tiff, engaged  in  the  discharge  of  the  duties 
of  his  employment,  was  injured  by  a  "lead- 
ing car"  of  a  string  ot  cars  being  "pushed  by 
an  engine,"  without  a  flagman  stationed  on 
or  preceding  the  leading  car  causing  the  in- 
Jury.  Whereupon  the  following  question  was 
asked  of  the  witness,  "I  will  ask  you  to  state 
whether  or  not  it  isn't  usual  to  have  some 
one  on  the  leading  car  in  that  yard:"  and 
he  answered  "Tee,  sir."  A^ain:  "Where  did 
the  men  usually  ride?  The  way  these  ears 
were  being  pushed?  Which  place  would  he 
be,  on  this  end  or  that  md?  Where  did  he 
usually  stay?"  To  which  answer  was  made^ 
"Somewhere  alraut  the  center  of  the  car." 
Due  objectlims  were  made  and  exceptlcms  re- 
served to  each  question  and  answer.  There 
was  no  reversible  error  committed  In  per- 
mitting such  evidence,  as  It  was  a  question 
f»r  the  Jury  whether  the  injury  was  the  re- 
sult of  a  breach  of  duty  by  the  defendant 
in  not  having  a  flagman  on  the  leading  car 
or  cars  to  keep  a  lookout  for  the  laborer  en- 
gaged in  the  discharge  of  his  duty  of  main- 
taining and  clearing  the  track  in  the  yard,  or 
whether  the  injury  was  due  to  the  negligent 
discharge  by  the  plaintiff  of  the  duties  of  his 
employment,  in  the  prosecution  of  the  work 
of  clearing  the  track  in  the  yard. 

[4]  The  court  erred  In  giving  to  the  jury, 
at  the  request  of  the  plaintiff,  written  charge 
0,  which  la  as  follows: 

"I  charge  you  that  the  burden  is  upon  the 
defendant  to  prove  its  pleas,  and  if  it  fails  to 
reasonably  satisiy  you  of  the  truth  of  its 
pleas  or  one  of  them,  then  you  cannot  find 
that  the  plaintiff  was  guilty  of  contributoiy 
negligence." 

[5]  The  effect  thereof  would  not  be  differ- 
ent if  there  was  a  comma  after  the  words 
"of  its  pleas,"  as  Is  so  inserted  in  the  copy 
of  the  charge  on  page  10  of  tbe  record. 
There  were  several  pleas  setting  up  contribu- 
tory negligence  under  varying  facts  alleged 
therein.  The  instruction  in  question  placed 
upon  defendant  the  burden  of  proving  each 
of  its  several  pleas  of  contributory  negli- 
gence that  It  might  be  relieved  of  liability, 
notwithstanding  it  was  the  law  that  defotd- 
ant  might  have  met  the  burden  of  proof  as- 
sumed In  such  pleading  by  ahowins  to  tbO' 
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nasonable  Batisfactlon  of  the  Jury  that  any  r  3.  Mortgages  «=3594(I)--Helr  at  law  may  dlt- 
one  of  Its  several  pleas  aetting  forth  the  caa-      afflrm  voidable  foreclosure  sale  and  redeem, 
trlbutory  negligence  ot  plaintiff  was  true.  If  otherwise  entitled,  an  heir  at  law  may 

A  party  requesting  In  writing  contradictory  I  seasonably  disaffirm  a  voidable  foreclosure  sale 
charges  is  bound  by  the  prejudicial  error  i  ''°^«'  *^*  P"^**  *"  »  mortgage  and  redeem. 


they  contain  as  modification  of  the  oral 
diarge,  or  as  conflicting  with  other  charges 
given.  B.  R.,  L.  &  P.  Co.  v.  Hunt,  200  Ala. 
660.  76  South.  918. 

[1,7]  Since  the  case  will  be  retried,  we 
may  observe  that  the  stop,  look,  and  listen 
doctrine  applies  to  strangers  or  to  employees 
not  engaged  in  the  dntlea  of  their  employ- 
ment, and  cannot  apply  to  persons  lawfully 
at  work  In  repairing  a  railway  tra<^  or  a 
highway  where  It  crosses  a  railway  track. 
Such  employees  cannot  be  expected  to  pursue 
their  labors  and  at  the  same  time  maintain 
a  constant  lookout  for  approaching:  tralnsi. 
It  was  the  duty  of  those  in  charge  of  such 
train,  backing  through  the  yard  on  the  inter- 
change track,  to  keep  a  lookout  for  laborers 
whose  duties  requli-ed  them  to  be  upon  the 
track  in  constructing,  repairing,  or  main- 
taining the  same  by  clearing  it  of  a  pile  of 
cinder*!  discharged  thereupon  by  an  engine. 
L.  A  N.  R.  Ca  V.  Williams.  199  Ala.  453,  456. 
74  South.  882;  li.  &  N.  R.  Co.  V.  Naugber, 
203  Ala.  557,  84  South.  262,  265;  Thompson 
on  Negligence,  1 1839 ;  Labatt  on  Master  and 
Servant,  |  332. 

There  was  no  error  in  refusing  the  affirma- 
tive charge  to  defendant,  as  a  Jury  question 
was  presented  with  respect  to  the  negligence 


4.  Mortgages  <3=»599(l)— Those  under  disabil- 
ity may  disaffirm  within  20  years  after  voida- 
ble sale. 

Twenty  years  from  the  date  of  the  sale  un- 
der power  in  a  mortgage,  not  from  the  date  or 
law  day  of  the  instrument,  is  the  period  during 
which  those  under  disability  and  so  otherwise 
entitled  may  disaffirm  a  foreclosure  sale  where 
the  mortgagee  or  one  standing  in  his  relation 
purchases  without  authority;  infant  heirs  hav- 
ing 2  years  after  attaining  their  majority  to 
disaffirm,  provided  that  is  done  within  20  years 
after  sale. 

5.  Mortgages  «=>599(l)  —  Where  Infant  heir 
filed  bill  to  redeem  less  than  a  year  after  at- 
taining majority,  relief  will  not  be  denied  for 
laches  or  staleness. 

Where  the  infant  heir  of  the  mortgagor 
within  a  year  after  attaining  his  majority  filed 
a  bill  to  disaffirm  a  voidable  foreclosure  sale 
and  redeem,  relief  will  not  be  denied;  the  bill 
being  filed  within  the  20-year  period  allowed, 
on  Ae  ground  of  laches  or  staleness  of  the  de- 
mand. 

6.  Mortgages  «=>599(l}— Ten  years'  delay  In 
ming  bill  to  disaffirm  voidable  foreclosure  sale 
will  bar  right. 

In  case  of  an  heir  of  a  mortgagor  sui  juris 
at  the  time  of  foreclosure  sale,  10  years'  de- 
lay in  filing  a  bill  to  disaffirm  the  voidable  fore- 
dosare  sale  will  bar  the  right  to  relief. 


of  defendant's  8^"t8  or  agents  operating  ]  7.  Mortgages  «=362  _  Mortgagee  or  assignee 
aw  train  pr  looomotlive  pushing   the  car  |     cannot  purchase  In  the  absenos  of  authority 


which  inflicted  plalntifTs  injury, 

The  Judgment  is  reversed  and  the  cause 
la  remanded. 

Reversed  and  remanded. 

ANDERSON,  O.  J.,  and  McOIBU^AN  and 
BROWN,  JJ.,  concur. 

SAYRE,  SOMERVILIiB.  and  GARDNER, 
JJ.,  dissent 

(20C  Ala.  119) 

WILLIAMS  V.  WILSON  et  ai.  (8  Oiv.  291.) 

(Supreme  Court  of  Alabama.    Dec  .16,  1920.) 

1.  Mortgages  18=36 1 6  —  Bill  by  Infant  heir  to 
disaffirm  and  redeem  held  to  negative  the 
Idea  that  heir's  father  was  alive  at  deaith 
of  mortgagor. 

A  biU  by  a  grandson,  the  infant  heir  of  the 
mortgagor,  to  disaffirm  foreclosure  sale  and 
redeem,  Aeld  to  negative  the  idea  that  the  heir's 
father,  the  son  of  the  mortgagor,  was  alive 
at  the  time  of  the  mortgagor's  death. 

2.  Mortgages  €=>362— Unauthorized  purofaaae 
by  mortgagee  renders  foredosura  sale  void- 
able and  revives  equity  of  redemptloi. 

An  unauthorized  purchase  by  the  mort- 
gagee renders  foreclosure  sale  voidable  and  re- 
vives the  equity  of  redemption. 


to  do  so. 

A  mortgagee  or  assignee  of  a  mortgage  is  a 
trustee,  snd  he  cannot  become  a  purchaser  at 
foreclosure  sale  under  power  contained  in,  the 
mortgage  unless  the  power  gives  authority  to 
the  mortgagee  to  purchase. 

8.  Mortgages  <3=3362— Unauthorized  purchase 
by  mortgagee  Is  voidable. 

Where  a  mortgagee  or  assignee  of  a  mort- 
gage purchases  at  foreclosure  sale  where  the 
power  did  not  give  authority,  such  sale  is  not 
void  but  voidable  only. 

9.  Partnership  <S=>63— Partnership  not  natural 
person  or  artificial  entity. 

At  common  law  a  partnership  is  not  a  na^ 
ural  person  or  an  artificial  entity,  though  un; 
der  statutory  enactment  the  partaership  may 
be  sued  at  law  in  the  firm  name,  and  equity 
for  the  purpose  of  doing  justice  will  recognize 
the  partnership  as  an  entity  separate  from 
the  partners. 

10.  Mortgages  €=>362— Purchase  at  foreclosure 
by  firm  having  partners  common  to  mortgagee 
Arm  held  voidable. 

Although  courts  of  equity  have  treated 
partnership  real  estate  as  personal  property 
for  the  purpose  of  administering  equitable  prin- 
ciples, nevertheless  a  purchase  on  foreclosure 
sale  by  a  firm  having  partners  common  to  the 
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mortgasM  Ann  li  Tolclalile;  the  power  of  sale 
gifliiK  no  •athoritr  to  the  mortgagee  to  pnr- 
chaae. 

Appeal  from  C^rcnit  Ckmrt,  FrankUn 
Oounty;  Charles  P.  Almon,  Judge. 

'  Bin  by  CharUe  Williams  against  James  E. 
Wilson  and  others  for  an  accounting  and  for 
redemption  from  foreclosure.  From  a  decree 
Bostalnlng  demurrers  to  the  bill,  complainant 
appeals.    Reversed  and  remanded. 

The  demurrers  are  as  follows: 

(1)  There  la  no  equity  in  the  bill  because 
complainant  does  not  show  in  the  bill  that  he 
had  a  right  to  disafflrm  the  foreclosure  of  the 
mortgage  made  exhibits  to  the  bill. 

(2)  It  appears  from  the  bill  that  the  mort- 
gages were  regularly  and  legally  foreclosed. 

(3)  It  appears  from  the  bill  that  Wilson  & 
Co.  had  the  right  to  become  purchasers  at  the 
foreclosure  sale  under  said  mortgages. 

(4)  It  does  not  appear  from  the  bill  that 
Wilson  &  Co.  had  no  right  to  purchase  at  the 
foreclosure  sale. 

(6)  The  bill  shows  on  its  face  that,  if  the 
complainant  ever  had  the  right  to  disaffirm  the 
sale  under  the  mortgages,  he  is  now  barred  by 
the  statute  of  limitations. 

(6)  Stale  demand  is  not  cognizable  in  equity. 

(7)  Bill  faila  to  show  that  the  complainant 
ever  had  or  now  has  a  complete  equity  in  the 
land  described  in  the  bUl. 

Chenault  ft  Guin,  of  Bussdlvllle,  for  appel- 
lant 

W.  H.  Key,  of  Rusaellvllle,  and  Kirk  ft 
Rather,  of  Tnscumbla,  for  appellees. 

McGLELLAN,  J.  Bill  by  appellant  to  dis- 
afflrm  foreclosure  sale  under  the  power  In 
mortgages  and  to  redeem  in  virtue  of  the 
equity  of  redemption,  upon  the  ground  that 
the  purchaser,  averred  to  have  stood  in  the 
relation  of  a  mortgagee  trustee  (for  that  pur- 
pose), was  not  authorized  by  the  mortgages  to 
buy  at  the  foreclosure  sale. 

Demurrers  to  the  bill  by  several  of  the  de- 
fendants were  sustained,  and  the  appeal  Is 
from  that  decree.  The  substance  of  the  de- 
murrers will  be  r^roduced  in  the  report  of 
the  appeal. 

An  accurate  statement  of  the  facts  alleged 
tn  the  bill  and  their  legal  efTects  will  remove 
the  bases  for  some  phases  of  the  discussion 
In  the  briefs  of  the  respective  solicitors.  Un 
January  S,  1889,  Charles  Mac  Smith  execut- 
ed a  mortgage  on  the  land  In  question  to 
Burgess,  to  secure  a  note  maturing  Decem- 
ber 25,  1889.  On  an  uuaverred  date,  prior  to 
December  3, 1904  (the  date  of  the  foreclosure 
sale),  this  mortgage  was  aasigned  and  trans- 
ferred to  Wilson  Bros,  ft  Co. 

On  Dec^nber  31,  1889,  Charles  Mac 
Smith  executed  to  Wilson  Bros,  ft  Co.  a  mort- 
gage on  the  same  land  to  secure  a  note  ma- 
turing November  15,  1890.  This  mortgage 
bears  a  credit  indorsement  under  date  De- 
cember 8, 1890. 


On  December  3,  1904,  Wilson  Bros,  ft  Co. 
foreclosed  under  the  power  ccmtained  In  both 
of  these  niortgages,  and  Wllscm  &  Co.  became 
the  purchaser  at  the  sale. 

[t]  "Wilson  Bros,  ft  Co.,"  mortgagee  in  one 
of  the  mortgages  and  assignee  of  the  other, 
was  a  mercantile  copartnership  cMnposed  of 
James  E.  and  Charles  E.  Wilson  and  W.  A. 
Orman.  "Wilson  ft  Co.,"  the  purchaser  at 
the  foredosure  sale,  was  and  is  (presum- 
ably) a  similar  partnership  composed  of 
James  B.  and  Charles  E.  Wilson.  It  thus 
appears  that  the  two  Wilsons  were  at  the 
time  In  question  partners  In  both  firms,  the 
mortgagee-assignee  firm  and  the  firm  pur- 
chasing at  the  foreclosure  sale.  The  bill 
avers : 

"The  mortgages  on  which  foredosure  was  at- 
tempted did  not  provide  that  mortgagees  might 
purchase  at  their  own  sale;  whereas  James  B. 
Wilson  and  Charles  E.  Wilson,  doing  business 
as  Wilson  &  Co.,  attempted  to  purchase  at 
the  mortgage  sale  conducted  by  themselves  as 
members  of  the  partnership  of  Wilson  Bros, 
ft  Co." 

Now,  as  to  appellant's  (cprnplalnant^s)  re- 
lation to  the  mortgagor,  the  mortgagor's  re- 
lation to  the  land,  and  the  appellant's  right 
to  the  relief  sought,  the  following  are  the 
averments  of  fact  ajwearing  in  the  bill; 
Charles  Mac  Smith,  the  mortgagor,  died 
"during  or  about  the  year  1899,"  when  the 
appellant  (complainant),  his  grandson,  was 
"only  a  few  months  old,"  the  appellant  at- 
taining his  majority  In  June,  1919,  and  filing 
thU  bill  February  11,  1920.  Charles  Mac 
Smith  was,  the  bill  avers,  "in  the  lawful  pos- 
session" of  the  laud  "at  the  time  of  his 
death."  It  appears  expressly  from  the  allega- 
tions of  the  bill  that  appellant  (complainant), 
intestate's  grandson,  and  a  son  of  Charles 
Mac  Smith,  deceased,  "constituted,  were  and 
now  are  all  the  heirs  at  law  of  the  said" 
mortgagor.  The  effect  of  this  averment  was 
to  exclude  any  implication  that  aiHpellant's 
(complainant's)  parent,  the  child  of  the  mort- 
gagor, was  In  life  when  the  mortgagor  died. 

[2]  There  is  In  the  bill  no  impeachment  of 
the  validity  of  the  foreclosure  sale  under  the 
powers  of  sale  in  the  mortgages,  the  primary 
object  of  the  bill  being  directed  to  disaffirm- 
ance on  the  single  ground  stated  and  then 
redemption  under  the  thus  revived  equity  of 
redemption.  Pitts  v.  Mortgage  Co.,  167  Ala. 
66,  60,  47  South.  242. 

[3-6]  If  otherwise  so  entitled,  an  hdr  at 
law  may  seasonably  disaffirm  a  voidable  fore- 
closure sale  under  the  power  in  a  mortgage 
and  redeem.  Raluey  v.  McQueoi,  121  Ala. 
191,  194,  25  South.  920.  Twenty  years  from 
the  date  of  the  sale  under  the  power,  not 
from  the  date  or  the  law  day  of  the  mort- 
gage, is  the  period  during  which  those  un- 
der disability,  and  so  otherwise  entitled,  may 
disaffirm  a  foreclosure  sale,  under  the  power, 
where  the  mortgagee  or  one  standing  In  his 
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relation  pnrchases  thereat  without  authority 
to  do  so  given  in  the  mortgage ;  Infant  heirs 
having  2  years  after  attaining  their  majority 
to  dlsafBrm  and  redeem,  provided,  as  stated, 
this  is  dcme  within  20  years  from  th^  date  of 
the  sale.  Alexander  t.  HUl,  88  Ala.  487,  7 
South.  238,  16  Am.  St  Bep.  65,  Pitts  v.  Mort- 
gage Co.,  supra,  Lovelace  v.  Hutchinson,  106 
Ala.  417,  17  South.  623,  and  Sharp  v.  Blan- 
ton,  194  Ala.  460,  69  South.  889,  among 
others.  If  In  point  of  fact,  contrary  to  the 
^ect  of  the  averments  of  this  bill,  appel- 
lant's (complainant's)  parent  survived  the 
date  of  the  foreclosure  sale,  then  the  doc- 
trine of  Canty  v.  Bixler,  188  Ala.  109,  64 
South.  583,  will  deserve  consideration.  The 
appellant's  bill  having  been  filed  within  less 
than  a  year  after  he  attained  his  majority 
and  within  16  years  after  the  foreclosure  sale 
in  1904,  neither  laches  or  staleness  of  the  de- 
mand nor  any  limitation  predicated  of  mere 
lapse  of  time  roidered  this  bill  subject  to 
grounds  of  demurrer  taking  those  objections. 
If  appellant  (complainant)  had  been  snl  Juris 
for  the  t)erlod  of  10  years  after  the  death  of 
his  grandfather  and  the  possession  of  the 
land  had  been  hdd  by  the  mortgagee  and  the 
successors  of  the  mortgagee  for  10  years  un- 
der the  drcomstances  stated  in  Dixon  v. 
Hayes,  171  Ala.  498,  500,  65  South.  164.  his 
right  to  redeem  would  have  become  barred. 
The  doctrine  of  the  dted  decision  and  others 
In  its  line  are  without  application  to  the 
canse  made  by  the  present  bill. 

With  reference  to  the  Insistence  for  appel- 
lees that  subsequent  (to  the  foreclosure  sale) 
grantees,  made  respondents  in  the  caitse, 
should  be  held  to  be  entitled  to  the  protection 
accorded  Innocent  purchasers  for  value,  it  is 
to  be  noted :  First,  that  no  specific  ground  of 
the  demurrers  asserts  this  defensive  matter; 
and,  second,  that  the  allegations  of  fact  in 
the  blU  are  not  snffldent  to  render  demurrer 
an  axvroprlate  means  of  presenting  that  de- 
fensive matter  for  consideration.  This  court 
has  recently  made  pronouncement  of  the  gov- 
erning principles  that  may,  if  this  contention 
is  properly  pleaded,  be  of  service  in  deter- 
mining the  rights  of  such  subsequent  g^n- 
tees. 

[7, 1]  In  respect  ot  a  power  to  foreclose  a 
mortgage  by  a  sale  of  the  property  described 
therein,  a  mortgagee  or  an  assignee  of  the 
mortgage  Is  a  trustee^  who  cannot  become 
purchaser  at  such  sale  In  the  absence  of  au- 
thority so  to  do  (Pitts  V.  Mortgage  Co.,  su- 
pra; 1  Perry  on  Trusts  [5th  Ed.]  |  199;  8 
Jones  on  Mort  [7th  Ed.]  i  1876;  1  R.  C.  U 
p.  609  et  seq ;  1  Beach  on  Trusts,  1 186);  this 
for  the  reascHi,  among  others  attributable  to 
the  law's  exaction  of  a  very  high  degree  of 
fidelity  on  the  part  of  a  trustee  In  the  dis- 
charge of  a  trust,  that  the  mortgagee,  or  his 
assignee,  cannot  be  both  the  seller  and  the 
Irayer  at  the  foreclosure  sale.  Where  the 
tmstee  of  the  power  does  buy  at  the  fore- 
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closure  sale,  the  sale  is  not  void  bat  voidable 
only.  This  prohibition  forbids  such  an  tmau- 
thorized  purchase  either  directly  or  indirect- 
ly by  the  party  invested  with  the  power.  Au- 
thorities supra. 

[>,  1 0]  At  common  law  a  partnership  is  not 
a  natural  person  or  an  artificial  entity.  Lis- 
ter V.  Vowell,  122  Ala.  264,  25  South.  564; 
Phillips  V.  Holmes,  165  Ala.  250,  61  South. 
625.  For  certain  purposes  only  is  a  partner- 
ship regarded  as  an  entity  distinct  from  its 
members.  1  Rowley  on  Partnerships,  {  121; 
20  R.  C.  L.  pp.  806,  806.  In  ccmsequence  of 
statutory  warrant  a  partnership  may  be  sued 
at  law  In  the  firm  name;  but,  when  so  im- 
pleaded, a  Judgment  cannot  he  entered  against 
the  members  composing  the  firm.  Williams 
V.  Hurley,  136  Ala.  319,  .83  South.  169.  In 
respect  of  rights  of  contract  and  Interests 
otherwise  and  contests  between  a  firm  and 
its  member  or  members,  as  well  as  in  respect 
of  the  rights  of  creditors  of  a  firm,  the  dis- 
tinctiveness of  the  firm  as  an  entity  from 
the  member  or  members  Is  recognized  in  this 
Jurisdiction.  Long  v.  Slade,  121  Ala.  267,  26 
South.  31;  Teague  v.  Llndsey,  106  Ala.  266, 
278,  17  South.  638;  Rovelsky  v.  Brown,  92 
Ala.  522,  9  South.  182,  26  Am.  St.  R^.  83. 
In  circumstances  like  those  Just  indicated, 
our  courts  of  equity  have  treated  partnership 
real  estate  as  personal  property  for  certain 
purposes.  Rovelsky  v.  Brown,  supra;  Butts 
V.  Cooper,  162  Ala.  375,  382,  44  South.  610, 
and  cases  in  each  dted.  This  doctrine  has 
not  been  accorded  an  effect  to  "change  the 
tenure  by  which  land  is  hdd,"  nor  to  exempt 
conveyances  of  firm  realty,  for  other  pur- 
poses than  the  payment  of  firm  debts,  from 
the  general  rules  of  law  governing  the  sub- 
ject Butts  V.  <3ooper,  supra.  Excepting,  of 
course,  the  effect  of  statutes,  the  whole  the- 
ory whereby  equity  regards  a  partnership  as 
a  separate  entity  from  Its  members,  and,  for 
certain  purposes,  treats  partnership  real  es- 
tate as  personalty.  Is  Inspired  by  and  limited 
to  the  desire  and  design  of  equity  to  apply 
and  administer  equitable  prlndples  to  the  at- 
tainment of  a  Bubstantial  Justice  that  would 
not  be  attainable  if  those  fictions  were  not  re- 
garded In  cases  properly  Inviting  their  recog- 
nition. 

The  fiction  prevailing  in  equity  with  re- 
spect to  the  treatment  of  partnership  real 
property  as  personal  assets  of  the  firm  Is 
not  a  consideration  where,  as  here,  disaffirm- 
ance of  a  foreclosure  sale  and  redemption  is 
the  relief  sought 

Since  the  repository  of  a  power  of  sale  in 
a  mortgage  Is  a  trustee  In  the  premises,  and 
since  such  a  trustee  cannot  directly  or  Indi- 
rectly, even  through  another,  purchase  at  a 
sale  under  the  power  nnless  authorized  by  the 
mortgagor  to  become  a  purchaser,  except  sub- 
ject to  the  seasonably  expressed  right  of  the 
mortgagor  or  his  privies  to  disaffirm  such  a 
sale  and  to  redeem,  a  purchase  by  u.  {wrtner- 
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ahlp,  bavlng  a  copartner  or  copartners  com- 
mon to  tbe  firm  In  vhldi  the  power  to  fore- 
close by  a  sale  is  vested,  la  v(ddable  at  the 
■eaaonably  avowed  election  to  disaffirm,  be- 
cause, at  tbe  very  least,  such  a  purchase  Is 
Indirectly  by  the  repository  of  the  power  to 
foreclose  by  a  sale.  Mapps  y.  Sharpe,  S2  111. 
13,  21,  22;  19  B,  C,  li.  809;  1  Beach  on 
Trusts,  p.  395;  1  Perry  on  Trusts  (5th  Ed.) 
pp.  283,  284;  Freeman's  Note,  02  Am.  St 
Rep.  p.  576  et  seq. 

Whether  partial  redemption  may  be  effect- 
ed of  a  part  of  the  enUre  subject  of  the 
foreclosure  sale  In  contingencies  that  may, 
possibly,  result  from  Inability  to  redeem  from 
subsequent  (to  foreclosure  sale)  Innocent 
grantees  of  parts  of  the  land  Is  a  question 
not  presented  for  consideration  and  decision 
on  this  appeal. 

The  court  therefore  erred  in  sustaining  the 
demurrers  to  the  bill.  The  decree  so  adjudg- 
ing is  reversed,  and  the  cause  is  remanded. 

Beversed  and  remanded. 

ANDEBSON,  0.  J.,  and  SOMEBVILLE, 
and  THOMAS,  JJ.,  concur. 


(205  Ala.  269) 
VINYARD   V, 


,   REPUBLIC    IRON   &   STEEL 
CO.    (6  Div.   197.) 


(Supreme  Court  of  Alabama.    Jan.  27,  1921.) 

1.  Coartc  '«=>I90(8)— Trial  of  action  Is  un- 
lawful detainer  In  circuit  court  on  appeal 
from  municipal  court  Is  "de  novo,"  and  new 
complaint  or  amendment  may  be  filed. 

Trial  of  an  action  in  unlawful  detainer  in 
the  circuit  court  on  appeal  from  the  munidpal 
court  is  "de  novo,"  under  Ck>de  1907,  {g  4280, 
4720,  meaning  that,  subject  only  to  restric- 
tion of  the  claim  to  an  amount  or  ^ue  with- 
in the  jurisdiction  of  the  mumcipal  court,  the 
trial  is  had  as  though  the  suit  originated  in 
the  drcnit  court,  and  a  new  complaint  or  an 
amendment  to  titie  old  may  t>e  filed  by  plain- 
tiff, provided,  it  does  not  exhibit  entire  change 
of  parties  plaintiff  or  defendant,  and  does  not 
■how  a  departure  from  or  change  in  the  orig- 
inal form  of  action. 

(Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Furst  and  Second  Series,  Trial 
De  Novo.l 

2.  Courts  4s»l90(8)— Amendment  of  com* 
plaint  In  unlawful  detainer,  to  dalm  attor> 
ney's  fees  and  rent  to  time  of  trial,  prop- 
erly allowed  on  appeal  from  municipal  court. 

In  an  action  in  unlawful  detainer,  tried  de 
novo  in  the  circuit  court  on  appeal  from  the 
municipal  court,  under  Code  1907,  §{  4280, 
4720^  the  trial  court  properly  allowed  amend- 
ment of  the  complaint  claiming  attorney's  fees 
in  each  of  the  trial  courts  and  rent  to  the 
time  of  trial,  the  aggregate  amount  of  which 
was  less  than  $100;  such  claims  not  being  bas- 


ed on  a  new  or  different  cause  of  action,  bnt 
being  for  elements  of  damage  growing  out  oi 
the  original  unlawful  detainer.  When  damage 
is  not  in  itself  the  cause  of  action,  but  is  the 
consequence  of  a  completed  breach  or  wrong, 
it  is  proper  to  estimate  and  award  damages 
therefor,  if  duly  claimed  and  proven  down  t» 
the  time  of  verdict. 

3.  Courts  «=>l90(3>/2)— By  not  olalmlng  at- 
torney's fee  In  municipal  court,,  plaintiff  did 
not  waive  right  to  claim  It  in  olrcuit  ooart 

By  not  claiming  an  attorney's  fee  for 
prosecuting  the  suit  In  the  municipal  court, 
plaintiff  in  an  action  in  unlawful  detainer  did 
not  waive  his  right  to  make  such  a  daim  on 
appeal  to  the  circuit  court,  under  Code  1007, 
IS  4280,  4720,  if  he  deemed  it  worth  while. 

4.  Bills  and  notes  «=9|  10— Stipulation  for 
payment  of  reasonable  attorney's  fee  not  In- 
valid, as  calling  for  a  penalty. 

A  stipolation  for  payment  of  a  reasonable 
attorney's  fee,  if  the  obligee  in  a  contract 
should  employ  an  attorney  to  enforce  or  de- 
fend his  rights  thereunder  by  reason  of  the 
obligor's  breach,  is  not  In  the  nature  of  a 
penalty,  and  it  is  competent  for  contracting 
parties,  not  only  to  stipulate  tat  a  reasonable 
attorney's  fees  to  be  paid  by  the  maker  of  a 
note  in  the  event  of  collection  by  an  attorney 
after  default,  but  to  fix  the  amount  of  the 
reasonableness  of  such  fee;  the  prima  facie 
presumption  being  that  an  amount  fixed  by 
them  is  reasonable. 

5.  Damages  «=378(6)— Lease  of  bouse  to  em- 
ployee by  employer  Is  valid  in  stipulating 
for  liquidated  damages  for  unlawful  detainer. 

A  lease  by  a  mining  company  to  an  em- 
ployee of  a  house  used  by  It  in  connection 
with  its  operations,  and  intended  for  occu- 
pancy by  employees  only,  stipulating  for  dam- 
ages for  an  unlawful  detention  by  the  lessee 
on  the  basis  of  treble  the  rent  contracted  for 
during  lawful  occupation  by  him,  contained  a 
lawful  stipulation  for  liquidated  damages,  in- 
stead of  an  unlawful  stipulation  for  a  penalty, 
in  view  of  its  terms  and  the  express  under- 
standing of  the  parties. 

6.  Frauds,  statute  of  ^s>l  1 5(4)— Lease  exe- 
cuted by  lessee  binding  on  him,  though  not 
executed  for  lessor  by  persoa  authorized  Is 
writing. 

Written  lease  duly  executed  by  the  lessee, 
"the  party  to  be  charged,"  was  binding  on 
him  under  Code  1907,  }  4289,  though  not  exe- 
cuted for  the  lessor  by  any  person  "thereun- 
to lawfully  authorized  in  writing";  such  con- 
tracts not  being  lacking  in  mutuality  and  valid- 
ity, though  unilateral  as  to  their  enforceability. 

7.  Frauds,  statute  of  «=»  1 29  (8)— Delivery  of 
possession  under  lease  and  payment  of  rent 
removed  lease  oontraot  from  statute. 

If  a  lease  was  for  more  than  a  year  to 
bring  it  within  the  fifth  subdivision  of  the 
statute  of  frauds,  delivery  of  possession  by 
the  lessor  or  bis  agent  and  payment  of  rent 
by  the  lessee  removed  the  contract  from  oper- 
ation of  the  statute. 
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8.  Laadlord  and  tenant  ^=»24(  I)— Leate  giving 
rlglN  to  tsnnlnate  at  plaasura  to  leHor 
■Ions  not  voM. 

A  lease  of  a  house  <roin  a  mining  com- 
pany to  ita  employee  was  not  Toid,  becaase 
fiving  the  lessor  company  alone  the  right  to 
terminate  it  at  its  pleasure,  and  withholding 
•uch  right  from  the  lessee;  the  lessee's  right 
to  occupy  the  premises,  though  subject  to  such 
interruption,  being  a  consideration  supporting 
the  agreement. 

9.  Landlord  and  tenant  «=394(3)— Notice  by 
lessor  of  intention  to  terminate  effeotual  as 
In  accordance  with  lease,  though  day  of 
termination  neither  beginning  nor  end  of 
rent  period. 

In  unlawful  detainer  by  a  mining  company 
to  recover  premises  leased  by  it  to  defendant, 
its  employee,  notice  given  by  the  lessor  com- 
pany to  the  lessee  of  its  election  to  terminate 
the  lease,  dated  October  C,  and  demanding  sur- 
render or  possession  of  the  premises  on  or  be- 
fore October  7,  left  on  October  5  with  the 
person  found  at  the  house  at  the  time,  the 
lessee  being  absent,  was  appropriate  in  form 
and  substance,  and  in-  accordance  with  the 
lease,  providing  for  one  day's  written  notice  to 
vacate  ^ven  the  lessee  in  person  or  by  leaving 
copy  on  the  premises,  being  effectual  to  termi- 
nate the  lease  on  the  day  specified,  though 
not  the  beginning  or  end  of  a  period  for  which 
a  rent  installment  was  due. 

10.  Landlord  and  tenant  «s»l 09(1)— Option  to 
terminate  must  be  exercised  according  to  In- 
tent. 

The  rule  that,  when  option  to  terminate  a 
lease  is  granted  with  the  evident  intention  that 
it  be  exercised  at  the  end  of  a  specified  in- 
terval of  tenancy,  it  must  be  so  exercised,  is 
founded  on  the  intention  of  the  parties,  ex- 
pressed or  implied,  and  cannot  be  applied  in 
derogation  of  their  intention  to  the  contrary. 

11.  Landlord  and  tenant  «ss>29l  (2)— Statutory 
demand  for  possession  serveid  by  leaving 
original  on  premises. 

Statutory  demand  for  possession  by  a  les- 
sor under  Code  1907,  }  4263,  In  due  form,  was 
effectually  served  by  leaving  the  original  paper 
"upon  the  rented  premises." 

12.  Landlord  and  tonant  «=»33— Increased 
rent.  Impliedly  consented  to  by  tenant,  was 
modification  of  lease. 

Exaction  of  $7  a  month,  instead  of  $6,  for 
two  monthly  installments  of  rent,  having  been 
impliedly  consented  to  by  the  tenant,  must  be 
regarded  as  a  voluntary  modification  of  the 
rent  provision  of  the  lease,  a  modification 
which  could  be  made  without  affecting  other 
provisions  and  obligations. 

13.  Landlord  and  tenant  i8=>34(5)— Exaction 
of  excess  rent  not  a  repudiation  of  lease  by 
lessor. 

Even  if  an  exaction  of  excess  rent  for  two 
months  was  not  assented  to  by  the  lessee,  the 
overcharge  was  not  a  repudiation  of  the  lease 
by  the  lessor,  and  at  most  gave  the  lessee  right 
to  claim  restitution  in  some  proper  way,  not  a 
right  to  resist  an  action  of  unlawful  detainer 


after  due  termination  of  the  lease  by  the  les- 
sor by  proper  notice. 

Appeal  from  Circuit  Ooort,  Jetferson 
County ;  Dan  A.  Green,  Jadg& 

Action  in  unlawful  detainer  by  the  Be^ 
public  Iron  &  Steel  Company  against  J.  W. 
Vln:^ard  to  recover  possession  of  a  bouse  and 
lot  after  termination  of  the  lease  under  which 
defendant  toolc  and  held  i>08session.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  municipal  court  of  Birmingham  ren- 
dered Judgment  for  the  plaintiff,  and  the 
defendant  took  an  appeal  to  the  circuit  court. 
In  the  circuit  court  the  plaintiff  reflled  its 
original  complaint  and  added  thereto  a  claim: 
(1)  Attorney's  fees  of  ^25  for  prosecuting  the 
suit  in  the  municipal  court;  (2)  attorney's 
fees  of  $60  for  prosecuting  the  suit  in  the 
circuit  court;  and  (8)  $15  for  liquidated  dam- 
ages for  use  and  occupation  after  defendant's 
refusal  to  surrender  possession  on  demand — 
each  of  said  claims  being  based  upon  pleaded 
provisions  alleged  to  be  contained  in  the  om- 
tract  of  lease.  Defendant  demurred  to  the 
amended  complaint,  directed  against  the  sev- 
eral claims  for  damages,  and,  the  demurrer 
being  overruled,  cause  was  tried  by  the  court 
without  a  jury.  PlaintifTs  witness  Meagher 
testified  In  substance  that  he  was  general 
superintendent  of  plaintUTs  mine  at  Sayreton, 
with  general  charge  of  the  mine,  and  the  em- 
ployees and  the  renting  of  houses  to  the  em- 
ployees ;  that  defendant  was  an  employee  of 
plaintiff  company,  on  March  1,  1020;  that 
witness  executed  said  lease  as  agent  for 
plaintiff  and  defendant  executed  It  for  him- 
self, in  witnesses'  presence;  that  defendant 
took  possession  under  the  lease  of  the  prem- 
ises described  in  the  lease  and  paid  as  rent 
the  price  stipulated  in  the  lease;  that  de- 
fendant went  out  on  a  strike,  and  left  plain- 
tifTs  employment  on  May  8,  1920,  and  has  not 
been  In  its  employment  since;  that  said 
rented  house  is  the  property  of  the  plaintiff 
company  and  is  located  at  Sayreton.  Plain- 
tiff then  offered  in  evidence  the  contract  of 
lease  which,  omitting  several  irrelevant  parts, 
is  as  follows: 

"Republic  Iron  &  Steel  Company,  lessor, 
hereby  leases  to  the  undersigned  lessee  herein 
house  No.  156,  being  part  of  the  property'  of 
lessor  at  Sayreton,  Alabama,  county  of  Jef- 
ferson, Alabama  (hereinafter  known  and  des- 
ignated as  said  premises),  on  the  following 
terms  and  conditions: 

"Lessor  leases  and  rents  said  premises  to 
lessee  for  and  during  the  term  of  one  year 
from  the  date  of  the  execution  hereof,  and 
from  year  to  year  hereafter.  Lessee  agrees 
to  pay  to  lessor  rent  for  said  premises  at  the 
rate  of  $72  per  annum,  payable  $6  per  month 
in  advance,  on  the  Ist  day  of  each  calendor 
month.  This  lease  is  entered  into  by  lessor 
because  of  the  employment  by  lessor  of  lessee, 
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and  for  thia  reaBon  the  annual  rent  ia  fixed 
at  the  anm  named  herein,  and  it  is  expressly 
agreed  between  lessor  and  lessee  that  the  rea- 
sonable rental  value  of  said  premises  is  treble 
the  amount  herein  agreed  to  be  paid. 

"And  if  lessee  should  at  any  time  be  dis- 
ehaiiced  with  or  without  cause  from  the  serv- 
ice of  lessor,  or  voluntarily  quit  the  service  of 
lessor,  or  decline  or  refuse  to  perforiA  the 
work  tor  which  said  lessee  is  employed,  or  the 
lessor  for  any  reason  desires  possession  of 
said  premises;  in  either  of  said  events  lessor 
shall  have  the  right  to  terminate  this  lease 
and  reenter  upon  and  take  possession  of  said 
premises,  npon  one  day's  written  notice  to 
vacate  said  premises,  either  given  to  the  les- 
see in  person,  or  by  leaving  a  copy  of  said  no- 
tice upon  said  premises. 

"Upon  such  termination  of  the  lease,  lessee 
shall  only  be  liable  for  the  rent  to  the  date 
of  its  termination,  and  if  rent  has  been  col- 
lected beyond  that  date,  It  shall  be  refunded 
to  the  lessee  upon  his  demand,  provided  he 
vacates  said  premises  according  to  said  writ- 
ten notice,  and  by  failing  to  so  vacate  he 
agrees  to  forfeit  said  rent. 

"It  is  understood  and  agreed  that  the  prem- 
ises rented  are  a  part  of  the  plant  facilities  of 
the  lessor,  and  the  failure  to  have  said  prem- 
ises for  the  occupation  by  the  employees  of 
the  lessor  would  entail  upon  the  lessor  great 
loss. 

"It  is  therefore  farther  agreed  between  the 
lessor  and  the  lessee  that,  should  the  lessee 
fail  to  vacate  said  premises  in  accordance 
with  said  written  notice  he  will  pay,  and  does 
hereby  agree  to  pay  (in  addition  to  any  pen- 
alty that  is  now  or  may  hereafter  be  provided 
by  law)  to  the  lessor,  as  liquidated  damagea, 
a  sum  equal  to  treble  the  rent  for  the  time 
thereafter  that  the  lessor  is  kept  out  of  the 
possession  of  said  premises,  said  liquidated 
damages  to  be  due  and  payable  daily  by  the  les- 
see at  the  office  of  the  lessor,  without  de- 
mand, mid  demand  therefor  being  expressly 
waived  by  lessee. 

"In  the  event  of  the  employment  of  an  at- 
torney by  the  lessor  on  account  of  the  viola- 
tion by  lessee  of  any  of  the  conditioqs  of  this 
lease,  or  for  the  collection  of  rent,  or  for  en- 
forcing the  rent  lien,  or  for  the  purpose  of  se- 
curing possession  of  said  premises  by  unlaw- 
ful detainer  or  other  legal  action,  lessee  agrees 
to  pay  a  reasonable  attorney's  fee,  which  shall 
become  a  part  of  the  debt  hereby  evidenced, 
and  shall  be  included  as  damages  in  such  judg- 
ment as  may  be  rendered  against  lessee.  And 
it  is  further  agreed  between  the  lessor  and 
lessee  that  $25  is  a  reasonable  attorney's  fee 
for  bringing  and  prosecuting  to  judgment  in 
a  court  of  a  justice  of  the  peace  or  court  of 
like  jurisdiction  an  unlawful  detainer  suit  for 
possession  of  said  premises,  and  that  in  the 
event  of  an  appeal  from  a  judgment  rendered 
in  the  justice  court  or  court  of  like  jurisdic- 
tion to  the  circuit  court,  that  $75  is  a  reason- 
able attorney's  fee  for  prosecuting  or  defend- 
ing successfully  said  appeal  in  said  circuit 
court,  and  that  in  the  event  of  an  appeal  from 
the  circuit  court  to  the  Supreme  Court  of  Ala- 
bama or  other  appellate  court  $100  is  a  rea- 
sonable attorney's  fee  for  prosecuting  or  de- 
fending  successfoUy   said  appeal   to   the   Su- 


preme -Court  of  Alabama  or  other  appellate 
court,  and  that  without  evidence  in  relation 
thereto  said  judgments  may  be  rendered  for 
the  respective  services  above  set  forth  in  the 
respective   amounts   above  set  forth. 

"Said  lessee  waives  as  to  any  indebtedness 
incurred  hereunder  all  right  to  exemption  un- 
der the  Constitution  and  laws  of  Alabama. 

"Executed  on  this  the  1st  day  of  March, 
1920.  Republio  Iron  &  Steel  Company. 

'   "By  J.  6.  Meagher,  Agent 
"J.  W.  Vinyard,  Lessee." 

Plaintlft  <ybjected  to  its  Introduction  on 
general  grounds  and  also  because:  (1)  It  Is 
unilateral  and  lacking  In  mutuality  with  re- 
spect to  the  right  of  termination  given  to  the 
lessor  exelu^vely;  (2)  It  Is  void  because  it 
stipulates  for  a  penalty  in  treble  rent  in  the 
guise  of  liquidated  damages;  (3)  it  Is  void, 
because  it  does  not  am)ear  to  have  been 
signed  by  a  lawfully  authorized  agent  of  the 
lessor  company;  (4)  it  is  void  as  a  lease  for 
more  than  a  year  and  is  not  subscribed  by 
the  party  to  be  charged  or  by  some  person  by 
him  thereunto  lawfully  authorized.  These 
objections  being  overruled  the  lease  was  ad- 
mitted in  evidence. 

The  witness  then  identified  a  paper  placed' 
In  evidence  as  a  copy  of  the  original  notice 
from  plaintiff  to  defendant  of  plalntifTs  elec- 
tion to  terminate  the  lease.  This  paper  was 
dated  October  5,  1920,  and  demanded  the 
surrender  or  possession  of  the  premises  on  or 
before  October  7,  1920.  This  notice  was  left 
on  October  6,  1920,  with  the  person  found  in 
the  house  at  the  time,  the  defendant  himsdf 
being  absent  This  notice  was  admitted  in 
evidence  over  defendant's  objection.  Plain- 
tiff then  offered  in  evidence  a  copy  of  the 
statutory  demand  for  possession. 

The  witness  testified  further  that  the  de- 
fendant refused  to  surrender  possession,  and 
is  still  living  In  the  house;  that  on  April  1, 
and  May  1,  1020,  plaintiff  collected  $7  a 
month  as  r«it,  instead  of  $6  as  originally 
stipulated,  and  that  this  was  done  pursuant 
to  a  recommendation  by  the  Bituminous  Coal 
Commission  applicable  to  all  employees  In 
connection  with  the  wage  increase  of  27  per 
cent  which  became  effective  at>  that  time. 
The  witness  further  testified  that  no  one  for 
the  plaintiff  ever  consulted  with  the  defend- 
ant or  spoke  directly  to  him  about  said  In- 
crease in  rent,  but  that  the  change  In  rent 
and  wages  was  publicly  posted  at  plaintiff's 
pay  window,  and  that  the  $7  for  rent  was 
cut  from  the  wages  due  at  the  o£9ce,  which 
was  shown  oa  the  statement  to  defendant 
who  signed  the  receipts  and  statements  so 
showing,  for  April  and  May,  and  that  the 
change  In  rent  and  wages  was  posted,  not 
only  at  plaintiff's  pay  window,  but  also  at  the 
commissaries  and  other  Important  places. 
Defendant  offered  no  evidence,  and  the  court 
rendered  a  Judgment  for  plaintiff  for  posses- 
sion of  the  property  sued  for,  together  with 
$90  as  damages.  Including  $75  as  attorney's 
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fees  In  the  two  eonrts  and  |15  for  the  period 
of  holding  over. 

Hartley  ft  nte^  of  Birmingham,  for  appe- 
lant 

Percy,  Bennem  ft  Burr,  of  Birmingham,  for 
app^ee. 

SO&fERVILLE.  J.  [1]  The  trial  of  this 
cause  In  the  circuit  conrt  on  appeal  was,  un- 
der our  statute,  de  novo.  Code,  H  ^80,  4720 ; 
Littleton  V.  Clayton,  77  Ala.  571.  This  means 
that,  subject  only  to  a  restriction  of  the  daim 
to  an  amount  or  value  within  the  Jurisdiction 
of  the  Justice  court  (Olddois  r.  Boiling,  92 
Ala.  586,  9  South.  274),  the  trial  is  had  as 
though  the  suit  originated  in  the  circuit  conrt 
(Ll  ft  N.  R.  R.  Co.  V.  Lancaster,  121  Ala.  471, 
478,  25  South.  733);  and  a  new  complaint  or 
an  amendment  to  the  old,  may  be  filed  by 
the  plaintiff,  provided  it  does  not  exhibit  an 
entire  change  of  parties  plaintiff  or  defend- 
ant, and  does  not  show  a  departure  from,  or 
change  in,  the  original  form  of  actlcm  (So. 
Exp.  Ca  V.  Boullemet,  100  Ala.  276,  18  Sonth. 
941;  Lagerfelt  v.  McKle,  100  Ala.  430,  14 
South.  281 ;  Littleton  v.  Clayton,  77  Ala.  671 ; 
Smith  V.  E.  T.  V.  ft  G.  R.  R.  Co.,  98  Ala.  154, 
18  South.  7 ;  Swanson  y.  Brown,  160  Ala.  432, 
49  South.  675). 

[2]  Hie  trial  court  properly  allowed  the 
amendment  claiming  attorney's  fees  in  each 
°of  the  trial  courts,  and  rent  to  the  time  of 
the.  trial,  the  aggregate  amount  of  which  was 
leas  than  |100.  These  daims  were  not  based 
upon  a  new  or  different  cause  of  action,  but 
were  for  elements  of  damage  growing  out  of 
the  original  unlawful  detainer.  When  dam- 
age Is  not  in  itself  the  cause  of  action,  but  is 
the  oonseqnence  of  a  completed  breach  or 
wrong.  It  is  proper  to  estimate  and  award 
damages  therefor,  if  duly  dalmed  and  proven, 
down  to  the  time  of  the  verdict.  Davis  v. 
Ay  res,  9  Ala.  292;  Fowler  v.  Armour,  24 
Ala.  194 ;  Fay  v.  Guynon,  131  Mass.  31,  35 ; 
Frey  v.  Cudaby  Packing  Co.  (D.  C.)  243  Fed. 
206;  Sturm  v.  Cona  Coal  Ca,  248  III.  20,  93 
N.  E.  345,  21  Ann.  Cas.  99;  Cosgriff  v.  MlUer, 
10  Wyo.  190,  68  Pac.  206,  98  Am.  St  Rep.  977 ; 
17  Corp.  Jur.  1085,  }  895. 

[t]  By  not  daimlng  an  attorney's  fee  for 
prosecuting  the  suit  in  the  munldpal  court, 
plaintiff  did  not  waive  his  right  to  make  such 
a  claim  cm  at^al,  if  he  deemed  it  worth  the 
while.  Neither  party  is  thus  restricted,  and 
it  has  been  held  that  the  defendant  may,  on 
appeal,  on  a  trial  de  novo,  interpose  any  de- 
fense deemed  meritorious,  though  not  orig- 
inally pleaded,  except  a  plea  in  abatement 
Davis  Wagcm  Co.  v.  Cannon,  129  Ala.  301,  804, 
29  South.  841. 

[4]  It  Is  contended  that  these  several 
claims,  though  their  payment  Is  stipulated 
for  in  the  lease  contract  as  liquidated  dam- 
ages, are  in  fact  mere  penalties,  rendering  the 
contract  void  in  toto,  or  void  at  least  as  to 
the  at^nlations  in  questicm.    It  ia  the  set- 


tled doctrine  of  this  court  that  a  stipulation 
for  the  imyment  of  a  reas<»able  attorney's 
fee,  if  the  obligee  in  a  contract  should  em- 
ploy an  attorney  to  enforce  or  defend  his 
rights  thereunder  by  reason,  of  the  obligor's 
brea<;h.  Is  not  In  the  nature  of  a  penalty. 
Wood  V.  Wlnshlp  Mach.  Co.,  83  Ala.  424,  8 
South.  757,  8  Am.  St  Rep.  754. 

"And  80,  too,  it  ia  competent  for  the  con- 
tracting parties  not  only  to  stipulate  for  a 
reasonable  attorney's  fee  to  be  paid  by  the 
maker  of  a  note  in  the  event  of  the  TioIIectlon 
after  default  by  an  atiomey,  but  to  /!•  th« 
omeiHM  of  the  reasonabUmeu  of  lueh  fee  [ital- 
ics aapplied].  This  proposition  is  dearly  rec- 
ognized  in  the  eases  of  Wood  ft  Bros.  v.  Win- 
ship  Mach.  Co.,  88  Ala.  424,  and  Ledbetter  v. 
VintOD,  106  Ala.  644."  St^thenson  v.  Allison, 
123  Ala.  439,  460,  26  South.  290,  293. 

The  dear  holding  of  those  cases  Is  that 
where  the  parties  themselves  fix  the  amount 
of  the  fee  to  be  paid.  It  will  be  presumed,  at 
least  prima  facie,  that  It  is  reasonable  in 
amount,  and  that  the  appearance  of  counsel 
of  record  for  the  obligee  establisbes  the  lia- 
bility of  the  obligor  to  pay  the  fee  as  a  mat- 
ter of  law,  without  proof  thereof.  The  trial 
court  properly  Included  in  the  Judgment  the 
amounts  daimed  as  attorney's  fees,  as  ascer- 
tained and  shown  by  the  contract  of  lease. 

[(]  With  respect  to  the  damages  allowed 
for  the  period  of  the  unlawful  detention,  on 
the  basis  of  treble  the  rent  contracted  for 
during  lawful  occupation  by  defendant  the 
contMition  that  the  stipulation  for  damages 
thus  to  be  estimated  must  be  regarded  as 
a  stipulation  for  a  penalty  rather  than  for 
liquidated  damages,  cannot  be  fairly  sus- 
tained, in  view  of  the  terms  of  the  contract 
and  the  expressed  purpose  and  understand- 
ing of  the  parties  in  making  it  Our  deci- 
sions have  dealt  quite  fully  with  the  ques- 
tion of  liquidated  damages  or  penalty,  as  de- 
termined by  contract  stipulation  and  Just 
prindples  of  construction,  and  it  is  not  neces- 
sary to  do  more  than  to  merely  refer  to  a 
few  of  the  leading  cases,  viz.:  Keeble  v. 
Keeble,  86  Ala.  662,  6  South.  149 ;  Henderson 
V.  Murphree,  109  Ala.  556,  20  South.  45; 
Cleveland  C.  ft  O.  Ca  v.  Am.  O.  L  Pipe  Co., 
168  Ala.  250,  63  South.  313 ;  Walshe  Mfg.  Co. 
V.  Smith  Lbr.  Co.,  178  Ala.  472,  59  South.  466 ; 
Id.,  196  Ala.  871,  72  South.  73;  George  v. 
Roberts,  186  Ala.  521,  65  South.  345. 

If  the  lease  liere  in  question  were  one  of 
the  ordinary  kind,  where  the  purpose  Is  mere- 
ly to  give  to  the  lessee  the  use  of  the  prop- 
erty, and  to  the  lessor  the  agreed  value  of 
its  use,  exchanging  the  one  for  the  other, 
without  ulterior  considerations,  there  would 
be  much  force  in  appellant's  contention  that 
the  payment  of  treble  leat  was  Intended,  and 
in  fact  operates,  as  a  penalty,  since  the  ordi- 
nary rental  value  is  susceptible  of  easy  and 
accurate  estimatlcni.  But  the  contract  itadf 
contradicts  this  theory,  and  shows  that  the 
house  was  owned  and  used  by  plaintiff  la 
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cannecUon  with  Ita  mining  operatlmis,  aud 
waa  Intended  for  occupation  by  employees, 
and  was  leased  to  this  defendant  because  of 
his  relation  to  the  company  as  sucb,  and, 
further,  that  the  reasonable  rental  value.  If 
leased  Independently,  would  In  fact  be  treble 
the  amount  exacted  from  this  employee^  and 
that  In  case  of  Its  unlawful  detention 
apart  from  sudi  use  the  lessor  would  suffer 
great  and  special  loss. 

It  was  comi)etent  for  these  parties  to  cm- 
tract  uiwn  such  an  agreement  and  such  an 
understanding.  The  intention  to  protect  the 
lessor  against  the  peculiar  and  noncalculable 
InJiUT  to  Its  general  business  which  would 
ordinarily  result  from  the  diyerslon  of  Ita 
miners'  houses  from  their  appropriate  uses, 
and  the  propriety  and  fairness  of  that  Inten- 
tl<«,  are,  we  think,  too  dear  for  serious  con- 
troreraiy.  The  amount  stipulated  must  there- 
fore be  held,  as  the  parties  Intended  It  to  be, 
for  liquidated  damages,  and  not  for  a  penalty, 
and  the  sum  awarded  in  that  behalf  cannot 
be  pronoimaed  excessive.  The  case  of  Walker 
V.  Engler,  30  Mo.  130,  is  directly  in  point,  and 
Its  reasoning  Is  clear  and  convincing. 

[•]  The  written  lease  was  duly  executed 
by  the  defendant,  who  is  "the  party  to  be 
diarged,"  and  it  was  binding  upon  him, 
though  not  executed  for  the  lessor  by  any 
perscm  "thereunto  lawfully  authoriaed  In 
writing."  Oode^  {  4288;  Heflln  v.  MUton,  68 
Ala.  364;  OUver  ▼.  Ala.  Gold  Idfe  In& 
Oa,  82  Ala.  41T,  2  South.  445;  Davis  v.  Bob- 
ert,  88  Ala.  402,  406,  8  South.  U4.  18  Am.  St. 
Rep.  126;  Lagerfelt  v.  McKie,  100  Ala.  430, 
14  South.  281.  Sudi  contracts  are  not  lack- 
ing in  mutuality  and  validity,  though  they  be 
unilateral  as  to  their  enforceability. 

[7]  Moreover,  If  It  be  conceded  that  this 
lease  waa  by  its  terms  for  more  than  a  year, 
BO  as  to  bring  it  within  the  fifth  subdivision 
at  the  statute  of  frauds,  yet  the  delivery  of 
poasession  by  the  lessor  or  his  agent,  and  the 
payment  of  T&it  by  the  lessee,  removed  the 
contract  from  the  influence  of  the  statute. 
Shakespeare  v.  Alba,  76  Ala.  361;  Jones  v. 
Gainer,  157  Ala.  218,  47  South.  142,  131  Aul 
St.  Rep.  62;  Elliott  v.  Bankston,  168  Ala.  462, 
48  South.  76. 

[1]  Oliere  Is  no  merit  In  the  nmtentlon  that 
this  contract  was  void  because  It  gave  to  the 
lessor  alone  the  right  to  terminate  the  lease 
at  his  pleasure,  and  withheld  that  right  from 
the  lessee.  Parties  may  make  such  contracts 
if  they  choose,  and  the  right  of  the  lessee  to 
occupy  and  enjoy  the  premises,  though  sub- 
ject to  such  an  Interruption,  is  a  considera- 
tion of  value  and  will  support  the  agreement. 
Such  contracts  have  been  imiversally  upheld. 
24  Cyc.  1339,  par.  2;  16  B.  a  L.  1108,  par. 
626;  Id.  lin,  par.  628;  2  Taylor's  Land.  & 
O^n.  (9th  Ed.)  66,  par.  471;  Ann.  Oa&  1816B, 
p.  806,  note. 

[I]  The  notice  given  by  the  lessor  to  the 
lessee  of  Its  election  to  terminate  the  lease 
waa  appropriate  In  fwm  and  substance,  aud 


in  accordance  with  the  terms  of  the  contract, 
which  provided  for  "one  day's  written  notice 
to  vacate  said  premises,  either  given  to  the 
lessee  in  person,  or  by  leaving  a  copy  of  said 
notice  upon  said  premises."  TTnder  the  dear 
and  explicit  terms  of  the  contract,  this  no- 
tice was  effectual  to  terminate  the  lease  on 
the  day  spedfled  for  the  lessee's  vacation  of 
the  premises,  though  that  day  was  not  the 
beginning  or  end  of  a  period  for  whldi  a  rent 
installment  was  due. 

[1 0]  As  observed  by  the  editor  of  Annotated 
Cases: 

"Frequently  the  option  to  terminate  a  lease  is 
granted  with  the  intention  ct  Its  being  ezer-, 
cised  at  the  end  of  a  spedfled  Interval  of  ten^ 
ancy,  snch  as  a  monthly,  quarterly,  or  a  yearly, 
interval,  and  when  such  intention  is  manifest 
the  option  most,  of  course,  be  exercised  in  rda- 
tion  thereto."  Pacific  Warehouse  Co.  v.  Mc- 
Kenzie.  etc,  Co.,  Ann.  Caa.  1916B,  note  p.  SIS, 
dting,  among  other  cases,  Baker  v.  Adams,  5 
Cush.  (Mass.)  98,  'relle<l  upon  by  connsel  for 
appellant. 

But  that  rule  Is  founded  upon  the  Inten- 
tion of  the  parties,  expressed  or  Implied,  and 
cannot  be  applied  in  derogation  of  their  In- 
tention to  the  contrary,  as  shown  by  a  num- 
ber of  cases  dted  by  the  editor  of  the  note 
referred  to,  including  the  case  of  May  v.  Bice, 
108  Mass.  152,  11  Am.  Bep.  328,  wherein  Is 
found  an  excdlMit  discussion  of  the  subject 

In  the  lease  before  ua,  the  implication  that 
the  parties  intended  that  the  termination  of 
the  lease  aft»  one  day's  notice  should  syn- 
dironlze  with  the  end  of  a  monthly  rental 
t>eriod  is  not  only  rebutted  by  the  provision 
itself  and  the  general  tenor  of  the  contract, 
but  It  Is  In  fact  rendered  impossible  by  the 
furthw  provlaltm  that  upoa  sudi  termlna- 

tlOD— 

"the  lessee  shall  only  be  liable  for  the  rait  to 
the  date  of  the  termination,  and  if  rent  has 
been  collected  beyond  that  date  it  shall  be  re- 
funded to  the  lessee  upon  his  demand,  provided 
he  vacates  according  to  said  written  notice, 
and  by  failing  to  vacate  he  agrees  to  forfeit 
said  rent." 

[11]  The  statutory  demand  for  possession 
(Code,  I  4283)  was  In  due  form  and  was  ef- 
fectually served  by  leaving  the  original  paper 
"uiwn  the  rented  premises,"  as  authorized  by 
the  statute. 

[1 2, 1 1]  The  exaction  of  |7  a  month,  in- 
stead of  $6,  for  the  April  and  May  install- 
ments of  rent,  was  impliedly  consented  to  by 
the  tenant,  and  must  therefore  be  regarded 
as  a  voluntary  modification  of  that  provi- 
sl<m  of  the  lease —  a  modification  whldi  they 
could  properly  and  validly  make  without  af- ' 
fecting  other  provisions  and  obligations. 
Hertz  V.  Montgomery  Journal,  9  Ala,  App. 
178,  62  South.  565.  Moreover,  as  suggested 
by  counsel  for  appellee,  even  If  not  assented 
to  by  the  lessee,  the  overcharge  was  in  no 
sense  a  r^udiation  of  the  lease,  and  at  most 
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gave  to  tbe  lessee  a  rlgtbt  to  claim  Its  resttta- 
tlon  in  same  proper  way. 

We  baye  given  thorough  ooasideratloii  to 
all  of  the  QueBtions  argued  by  counsel,  and 
onr  condnsion  is  tbat  the  Judgmrat  of  tbe 
trial  court  is  not  infected  with  error,  and 
must  be  afDrmed. 

Affirmed. 

All  the  Justices  ccmcur,  erc^  UILLBR, 
X.  not  slttiBg. 


(205  Ala.   861) 
EDDINS     V. 


QALLOWAY     COAL    CO.    (2 
DIv.  741.) 


(Supreme  Court  of  Alabama.    Jan.  27,  1021. 
Rehearing  Denied  Feb.  10,  1821.) 

1.  Evidence  «=9|2I  (3)— Snnday  «=3ll— Lease 
made  on  Sunday  admlsslble  as  res  geatn. 

A  verbal  lease,  conaummated  on  Sunday 
was  void,  under  Code  1807,  |  8846,  but  was  ad- 
missible in  an  unlawful  detainer  action  when 
undisputed,  to  prove  the  diaracter  and  gualil7 
of  defendanf a  possession  of  the  premises,  and 
the  relatione  between  defendant  end  plaintiff, 
and  the  intent  of  the  parties,  on  the  theory 
that  its  declarations  or  admissions  formed  a 
part  of  the  res  gestte  of  the  parties'  acts. 

2.  Landlord  and  tenant  <S=>I2,  291(13)— Evi- 
dence held  to  show  that  the  tenasoy  was 
mostbly,  and  not  yearly. 

In  nn  action  in  unlawful  detainer,  evidence, 
eontdsting  of  a  lease,  void  because  made  on 
Sunday,  held  to  show  the  relation  of  landlord 
and  tenant,  and  that  the  tenant  was  monthly 
snd  not  yearly. 

S.  Landlord   and  tenant   <&=»II4(2)— Constni- 
Ing  lease  as  for  oalendar  year  not  applica- 
ble, where  there  is  no  valid  lease. 
Code  1807,  i  4732,  providing  that,  when  no 
time   is   specified  for   termination  of  tenancy, 
the  law  construes  it  to  be  for  the  calendar 
year,  is  without  application,  where  there  was 
no  valid  lease,  and  the  evidence,  including  that 
of  an  invalid  lease,  shows  the  specific  inten- 
tion for  a  monthly  tenancy. 

A.  Landlord  and  tenant  «»l  16(5)— Notice  to 
quit  tenancy  held  sufllolent. 
A  notice  to  terminate  a  monthly  tenancy, 
served  July  27th,  to  become  effective  at  mid- 
night on  August  Slst,  a  time  coincident  with 
the  end  of  the  next  monthly  period,  was  8u£S- 
dent  to  temiinate  tenant's  possessory  right. 

5.  Landlord  and  tenant  «=»29l( I)— Notice  to 
surrender   possession   within    10   days   after 
posssssory  right  terminated  is  sufflcieot. 
A  written  demand  to   quit  tenancy  under 
Code   1907,  §  4263,  after  termination  of  de- 
fendant's possessory   right,   need  not   specify 
the  date  tbe  tenant  is  required  to  give  posses- 
sion; it  being  entirdy  sufficient  to  call  for  sur- 
render of  possession  within  10  days  after  ter- 
mination of  possessory  right 


6.  Landlord  and  tenant  «=s>l  16(4)— Payment 
of  rent  to  tbe  end  of  one  month  held  not  a 
defense,  where  netloe  was  given. 

If  defendant  had  paid  the  rent  for  the 
month  of  July,  this  would  not  have  concluded 
landlord's  right  to  terminate  the  monthly  ten- 
ancy on  August  81st,  as  fixed  by  appropriate 
notice  served. 

7.  Trial  «aB252(l9)— Refusal  of  Instrnctlon  as 
to  psyment  not  supported  by  evidenee  not 
error. 

In  landlord's  nnlswful  detainer  action 
against  a  tenant,,  defendant's  instruction  that, 
if  the  defendant  had  paid  rent  "beyond  the 
time  the  suit  was  brought,"  the  verdict  must 
be  for  defendant,  was  properly  refused,  where 
there  was  no  evidence  of  any  ench  payment  of 
rent. 

Appeal  from  Circuit  Court,  Bibb  County; 
B.  M.  Miller,  Judge. 

Action  in  unlawful  detainer  by  the  Oallo- 
way  Goal  Company  against  Harry  Bddlns, 
first  brought  in  justice's  court.  Judgment  In 
drcnlt  court  for  plaintiff,  and  defendant  ap- 
peals.   AfiQrmed. 

In  this  case  the  lease  was  verbal,  and  was 
made  on  Sunday,  as  appears  from  the  opin- 
ion. The  following  charges  were  refused 
the  defendant : 

"(2)  I  charge  you  that  if  you  beUeve  the  de- 
fendant, under  -all  the  evidence,  paid  the  rent 
on  the  house  in  question  beyond  July  21,  1820, 
your  verdict  must  be  for  the  defendant" 

"(3)  I  charge  you  that,  if  you  believe  from 
the  evidence  in  Uiis  cause  that  the  defendant 
has  paid  rent  on  the  house  in  question  beyond 
the  time  this  suit  was  brought,  then  your  ver- 
dict must  be  for  the  defendant" 

Frank  S.  White  &  Sons,  of  Birmingham, 
for  appellant 

Percy,  Banners  tc  Burr,  of  Birmingham, 
for  appellee. 

McCLELLAN,  J.  This  is  an  action  of  un- 
lawful detainer.  Instituted  by  tbe  appellee 
against  the  appelant,  the  appellee's  em- 
ployee BVom  a  judgment  for  the  plaintiff 
In  the  justice's  court,  the  defendant  took  an 
appeal  to  the  circuit  court,  where  the  plain- 
tiff again  prevailed,  and  it  is  to  review  this 
judgment  the  present  appeal  is  prosecuted. 

Tbe  defendant  offered  no  evidence  on  the 
trial  in  the  circuit  court  Similar  causes  to 
this  are  disposed  of  In  Vlnyard  v.  Republic 
Iron  &  Steel  Co.,  87  South.  552,  and  Allen 
V.  Southern  Ck>al  Co.,  87  South.  662,  deliver- 
ed this  day.  Questions  therein  decided  are 
omitted  from  consideration  in  this  opinion; 
repetition  being  unnecessary. 

It  appears  without  dispute  In  the  evidence 
that  on  and  prior  to  May  8,  1820,  defendant 
was  In  tbe  employ  of  the  plaintiff;  that  he 
quit  work  at  that  time,  and  has  not  since 
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worked  for  idalntlff  or  for  anyone  elae ;  that 
on  February  1,  1020,  the  antborlzed  agent 
of  tbe  plaintiff  (Its  superintendent)  rerbally 
leased  to  the  defendant  its  bouse  known  as 
No.  154,  located  at  Oamsey,  Bibb  county, 
Ala.,  together  with  the  indosure  In  whldi 
the  building  was  located ;  that  by  the  terms 
of  the  verbal  lease  defendant  "was  to  pay 
rent  tw  the  house  and  premises  by  the 
nxmtfa,  and  occupy  them  by  the  month"; 
that  uiwn  making  the  lease  on  the  date  stat- 
ed the  "defendant  took  possession"  of  this 
house  and  premises,  and  "still  holds  posses- 
sion of  the  same";  and  that  the  defendant 
paid  the  mcnthly  rental  (10)  stipulated  In 
the  verbal  lease  for  the  months  of  February, 
March,  April,  and  May,  1020.  It  further  ai>- 
pears  without  dispute  that  the  premises  In 
question  were  rented  to  the  defendant  (ap- 
pellant) "at  this  price  (1.  e.,  $5  per  month) 
In  consideration  of  his  being  In  the  employ- 
ment of  the  plaintiff,"  that  this  house  and  its 
curtilage  "were  owned  by  the  plaintiff,"  and 
that  this  house,  with  others,  was  "built  and 
used  exduslvely  for  the  purpose  of  being 
used  by"  the  idalntUTs  employees. 

[1]  The  day  (February  1,  1920)  this  verbal 
lease  was  consummated  was  Sunday.  The 
lease,  as  such,  was  void  under  the  provisions 
of  Code,  i  3346.  While,  for  that  reason,  in- 
valid as  a  lease,  its  terms 'were  admissible 
and  serviceable  to  prove,  when  undisputed, 
the  character  and  quality  of  defendant's  pos- 
session of  the  premises,  the  relation  between 
the  pairtiea  with  respect  to  these  premises, 
and  the  intoit  of  the  parties  with  regard  to 
the  duration  of  the  tenure  they  designed  to 
establish  in  the  defendant;  this  upon  the 
theory  that  the  terms  of  the  invalid  lease 
were  declarations  or  admissions  of  the  par- 
ties which  formed  a  part  of  the  res  gestse 
of  their  acts — the  statute  (Code,  f  3346)  not 
precluding  the  availability  as  evidence  of  a 
pertinent,  relevant  declaration  or  admission 
of  parties,  even  though  made  on  Sunday. 
Rahiey  v.  Capps,  22  Ala.  288,  292,  293. 

It,  I]  The  evidence  indicated — reciting  the 
terms  of  the  lease  that  was  void  as  such,  be- 
cause made  on  Sunday — shows,  without  ad- 
verse inference,  that  tbe  relation  between 
these  parties  was  that  of  landlord  and  ten- 
ant; that  the  tenancy  (the  only  tenancy)  In- 
tended to  be  created  by  the  parties  was  that 
of  a  monthly,  not  a  yearly,  character  and 
duration ;  and  that  the  rental  was  at  the 
rate  of  $5  per  month,  the  payments  for  four 
months  succeeding  the  entry  unmistakably 
manifesting  that  as  the  Intent  common  to 
the  parties.    Code,  i  4732,  provides: 

"Where  no  time  is  specified  tor  the  termina- 
tion of  tenancy,  the  law  construes  it  to  be  for 
tbe  calendar  year.    •    •    •  •• 

This  statute  Is  without  application  In  the 
circumstances  disclosed  by  this  record,  for 
these  reasons:    (a)  It  presupposes  a  valid 


contract  of  lease,  a  oondltiaa  not  {tresent  in 
the  cause  at  bar ;  (b)  If  the  statute's  quoted 
provisions  do  not  contemplate  a  valid  con- 
tract of  lease  as  a  condition  to  Its  applIcsT 
tlon,  then  those  provisions  cannot  be  accord- 
ed an  effect  to  Impose  a  construction  up<« 
the  acts,  declarations,  or  admissions  of  tbe 
parties  immediately  contradictory  of  the  in- 
tent the  pertinent,  relevant  acts,  declara- 
tions, or  admissions  of  the  parties  so  unmis- 
takably manifest;  and  (c)  the  statute's  quot- 
ed provisions  create  a  rule  of  construction 
and  relate  alone  to  the  termination  of  the 
tenancy  otherwise  nnspedfled,  fixing  that 
event  at  the  end  of  the  "calendar  year" — 
tbe  current  calendar  year — and  not  to  the 
character  of  the  tenant's  tenure,  simply  op- 
erating to  aff(M^  a  law-Imputed  limitation, 
in  the  circumstances  where  applicable,  upon 
the  duration  of  the  tenancy.  There  is 
nothing  in  the  statute  (section  4732)  that 
would  Justify  the  according  thereto  of  the 
effect  to  denominate  a  lease  by  the  month  a 
lease  for  all  or  the  remalnd^  of  a  calendar 
year;  and,  if  otherwise  interpreted,  the 
statute  would  be  accorded  an  ^ect  to  con- 
fer rights,  whereas  its  design  is  to  establish 
a  limitation  in  appropriate  Instances  where 
the  parties  have  not  spedfled  the  time  for 
the  termination  of  the  tenancy. 

'  [4]  These  considerations  and  oohdnslons 
render  untenable  those  grounds  of  objection 
— ^to  the  admission  of  the  terms  of  the  inval- 
id lease,  the  notice  to  terminate  the  posses- 
sory interest  or  right  of  tbe  defendant  (ten- 
ant), and  the  notice  to  vacate  the  premises 
as  a  condition  to  the  availability  of  the 
remedy  here  pursued,  unlawful  detainer — 
that  were  predicated  on  the  theory,  founded 
In  the  defendant's  misunderstanding  -  of  the 
statute  (section  4732),  that  the  defendant's 
tenancy  was  otherwise  than  a  tenancy  by  the 
month,  not  a  tenancy  for  the  remainder  of 
the  "calendar  year,"  nor  a  tenancy  at  will, 
nor  a  tenancy  at  sufferance.  The  notice  to 
terminate  themonthly  tenancy  was  served  on 
July  27,  1920,  to  become  effective  at  mid- 
night on  the  last  day  of  the  next  month,  viz. 
August  31,  1920,  at  a  time  coinddent  with 
the  end  of  the  next  monthly  period  after 
the  notice  was  served.  This  notice  was  suf- 
fldent,  and  operated  to  terminate  the  defend- 
ant's possessory  right  at  the  point  of  time 
stipulated  in  the  notice. 

[S]  The  other  notice.  Exhibit  C,  conformed 
to  the  statutory  demand  for  possession,  was 
served  on  September  2,  1920,  after  the  termi- 
nation of  tbe  defendant's  possessory  right 
by  the  notice  to  that  end  served  on  July  27, 
IMO;  and  was  effective  to  qualify  the 
plaintiff  to  Institute  Its  action  of  unlawful 
detainer  at  the  expiration  of  the  10-day 
period  prescribed  In  the  statutes  and  allud- 
ed to  in  this  notice,  which  it  did  on  Septem- 
ber 14-16,  1920.  The  written  demand  the 
statute  (section  4263)  exacts  does  not  con- 
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template  a  apedflcatlon  tberein  of  the  date 
the  tenant  Is  required  to  give  poasession,  It 
being  entirely  snffldent  to  call  upon  the  ten- 
ant for  possession,  to  surrender  possession 
within  10  days  after  his  possessory  right 
has  terminated.  As  stated,  both  of  the  no- 
tices given  the  defendant  were  suffident  and 
effective,  and  the  court  did  not  err  in  ad- 
mitting them  in  evidence. 

[6]  Under  the  evidence  the  plaintiff  was 
entitled  to  the  general  affirmative  charge  the 
court  gave  at  plaintifTs  request  Tbie  court 
correctly  refused  tlie  general  affirmative 
charge  requested  for  the  defendant  The  re- 
I>ort  of  the  appeal  will  reproduce  defend- 
ant's special  requests  for  instructions  num- 
bered 2  and  3.  They  were  properly  refused 
by  the  court  Bven  If  the  defendant  had 
paid  the  rent  for  the  month  of  July,  1920, 
as  requested  Instruction  2  hypothesized,  this 
would  not,  of  course,  have  conduded  against 
the  plaintiff's  right  to  terminate  the  monthly 
tenancy  by  an  appropriate  notice  (like  that 
given),  terminating  the  relation  and  the  i>os- 
sessory  right  at  the  final  moment  of  the 
next  month's  rental  period,  viz,  at  midnight 
on  August  31,  1920.  If  the  defendant  Iiad 
paid  the  monthly  rental  for  July,  1920,  or 
even  for  August,  1920,  the  plaintiff's  act  in 
receiving  it  or  the  defendant's  act  la  pay- 
ing It  would  not  have  been  inconsistent  with 
the  termination  of  the  defendant's  posses- 
sory right,  the  monthly  tenancy,  at  midnight 
on  August  31,  1920. 

[7]  There  is  in  this  bill  of  exceptions  no 
evidence  that  the  defendant  paid  rent  "be- 
yond the  time  this  suit  was  brought";  hence 
the  court  did  not  err  in  refusing  defendant's 
requested  charge  numbered  3. 

There  is  no  error  in  this  record.  The 
Judgment  is  affirmed. 

Affirmed. 

All  the  Justices  concur,  except  MU/LBB,  3^ 
not  sitting. 


<so8  Au.  ses) 

DUB08E  et  al.  V.  GALLOWAY  COAL  CO. 
(2  Div.  741.) 

(Supreme  Court  of  Alabama.    Jan.  21,  1921.) 

Appeals  from'  CSrcuit  Court,  Bibb  County; 
B.  M.  Miller,  Judge. 

Actions  of  unlavrfol  detainer  by  the  Galloway 
Ooal  (Company  against  John  Dubose  and  others. 
From  judgments  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

Frank  S.  White  &  Sons,  of  Birmingham,  for 
appellants. 

Percy,  Benners  &  Burr,  of  Birmingham,  for 
appellee. 

PER  CJURIAM.  Carried  under  this  number 
are  54  cases,  which  by  agreement  of  coansel  J 


are  to  be  determined  by  the  test  case  of  Ed- 
dlns  V.  Galloway  Coal  Co.,  87  South.  657. 

Bach  appeal  is  affirmed,  on  the  authority  of 
Eddins  v.  Galloway  Goal  Co.,  87  South.  S57. 


JOHNSON 


V.    BLOCTON^AHABA 
CO.     (2  DIv.  742.) 


(206  Ala.  173) 
COAL 


(Supreme  Court  bt  Alabama.     Jan.  27,  1921. 
Rehearing  Denied  Feb.  19,  1921.) 

1.  landlord  and  tenant  «=al  18(1)— Lease  ter> 
minable  with  oassatlon  of  empioyniMit  held 
not  to  create  tenancy  at  will. 

Although  a  lease  by  coal  company  to  its 
employ^  of  a  dwelling  left  the  latter  free  to 
leave  the  employment  at  any  time,  and  the 
company  retained  a  right  to  discharge,  and 
the  lease  provided  for  vacation  of  the  premises 
on  termination  of  employment,  yet,  the  rental 
being  fixed  by  the  montli,  payable  "on  the  15tfa 
of  eadi  month,"  the  contract  did  not  create  a 
tenancy  at  wilL 

2.  Landlord  and  tenant  9s>29l(l)— NotloM  of 
termination  of  tenancy  and  to  vacate  beid 
saffloient. 

Landlord's  notices  of  termination  of  ten- 
ant's poiaessory  interest  of  premises  and  for 
a  delivery  of  possession  within  10  days,  to 
avoid  unlawful  detainer  action,  held  sufficient 
for  the  purposes  intended;  the  unlawful  de- 
tainer action  being  begun  more  ttian  10  days 
after  notice  (Code  1907,  }  4283). 

3.  Landlord  and  tenant  «=» 1 20 (2)— Statute  for. 
terffllnatlng  tenancies  not  applloabis  to  lease 
providing  for  Immediate  termination  on  viola- 
tion of  terms. 

The  requirement  of  Code  1907,  |  4732,  that 
where  no  time  is  specified  for  the  termination 
of  tenancy  it  shall  be  construed  for  the  calendar 
year,  and  that  tenancy  at  will  may  be  ter- 
minated by  10  days'  notice  by  either  party,  Is 
without  application  to  a  lease  giving  right  to 
''immediate  termination"  for  any  violation  of 
its  terms,  and  such  violation  has  occurred. 

4.  Landlord  and  tenant  4=>24(l)— Lease  oon- 
traots,  not  lacking  In  mutuality  and  vitality, 
because  unilateral. 

In  unlawful  detainer,  objection  tliat  the 
lease  was  placed  in  evidence  without  proof  of 
authority  for  its  execution  on  behalf  of  plain- 
tiff corporation,  other  than  that  given  to  plain- 
tiff's execative  officer  by  its  vice  president,  held 
not  error,  since  such  contracts  are  not  lacking 
in  mutuality  and  vitalit?,  though  they  may  be 
unilateral. 

5.  Landlord  and  tenant  «=329l( I)— Landlord's 
notloe  to  quit  held  sufflolent,  though  not  ilx- 
ing  dste  for  oommencing  aotion. 

A  written  notice,  required  by  Code  1907, 
§  4263,  to  terminate  tenancy,  is  admissible  in 
evidence  in  a  landlord's  unlawful  detainer  ac- 
tion, where  it  declared  in  explicit  terms  that 
defendant's  possessory  interest  had  terminat- 
ed, and  that  on  failure  to  deliver  possession 
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iritUa  10  days  racb  action  would  be  inatltnted, 
although  it  fizad  no  date  when  the  action  would 
begin. 

6.  Landlord  and  tenant  «=3>l  12(1)— Landlord's 
delay  after  breach  of  lease  and  until  after 
other  defaaitt  beld  to  give  tenant  no  posses* 
soiy  rights. 

Where  a  landlord  employer  leased  to  ten- 
ant serrant  residence  property  under  contract, 
to  terminate  on  quitting  premiees,  and  landlord 
delayed  more  than  2  months,  until  after  de- 
faults in  payment  of  rents,  before  giving  notice 
of  termination  of  lease  and  snbseguent  notice 
to  quit  premises,  under  Code  1907,  {  4263, 
such  delay  gave  defendant  no  possessory  right 
while  in  default  to  remain  longer  than  10  days 
provided  in  such  statute,  since,  in  view  of  the 
explicit  terms  of  the  contract,  the  first  notice 
was  effectual  to  terminate  the  lease. 

7.  Landlord  and  tenant  «=>I03(I)— ''Immedi- 
ately," as  used  In  lease  regarding  tormina* 
tion,  means  as  soon  as  praettoable. 

A  lease  provision,  that  for  any  violation  of 
its  terms  the  landlord  "may  immediately  ter- 
minate this  lease  and  immediately  take  posses- 
sion of  said  premises,"  means  by  the  word 
"immediately"  "as  soon  as  practicaMe." 

[Ed.  Note. — Fw  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Immedi- 
ately.] 

Appeal  from  Circuit  Court,  Bibb  County; 
B.  M.  Miller,  Jndg& 

Action  in  unlawful  detainer  by  the  Bloo 
ton-Gahaba  Coal  C<»apany  against  William 
Johnson.  Judgment  for  plaintUt,  and  de- 
fendant appeals.    Affirmed. 

This  is  one  of  a  number  of  cases  In  which 
the  coal  operators  sought  to  dispossess  min- 
ers of  the  houses  occupied  by  them  and  beld 
under  lease  from  the  coal  company;  miners 
having  gone  and  ceased  to  worlc  for  the  coal 
company.    The  lease  contract  is  as  follows : 

"State  of  Alabama,  County  of  Bibb 

"This  indenture,  made  and  entered  into  this 
the  16th  day  of  November,  1919,  by  and  be-- 
tween  the  Blocton-Cahaba  Coal  Company  and 
William  Johnson,  witnesseth:  That  in  consid- 
eration of  a  rental  of  six  and  no/too  dollars 
per  month,  to  be  paid  by  the  said  William  Jolm- 
son  on  the  15th  day  of  each  month,  tbe  said 
Blocton-Cahaba  Coal  Company  does  rent  to 
William  Johnson  house  No.  98  at  Coleanor  so 
long  as  the  said  William  Johnson  continues  in 
the  employ  of  the  said  company. 

"Said  house  to  be  used  by  said  William  John- 
son as  a  dwelling  only,  and  not  to  be  sublet. 
Pedflers,  solicitors  for  the  sale  of  goods,  or 
other  persons  objectionable  to  the  officers  of 
the  said  Blocton-Cahaba  Coal  Company,  shall 
not  be  allowed  on  the  premises. 

"For  any  violation  of  the  terms  of  this  agree- 
ment the  said  Blocton-Cahaba  Goal  Company 
may  immediately  terminate  this  lease,  and  im- 
mediately take  possession  of  the  said  premises, 
and  a  waiver  of  one  breach  of  this  contract  by 
the  Blocton-Cahaba  Coal  Company,  shall  not 
operate  as  a  waiver  of  other  breaches. 


"The  said  William  Johnson  hereby  expressly 
waives  the  thirty  days'  notice  to  vacate,  or  any 
other  notice  to  vacate,  that  the  Blocton-Cahaba 
Coal  Company  would  otherwise  be  required  to 
give.  Blocton-Cahaba  Coal  Co.,  • 

"By  B.  C.  Pamell. 

•fWUliam    Johnson." 

The  ootloe  to  vacate  Is  an  follows : 

"Your  possessory  interest  in  house  No.  9S, 
located  at  Ooleanor,  Ala.,  and  belonging  to  the 
Blocton-Cahaba  Coal  Co.,  is  hereby  terminated, 
effective  July  26,  1920,  and  according  to  the 
terms  of  the  lease  you  are  hereby  notified  to 
surrender  possession  of  said  house  and  inclo- 
sure  in  which  said  bouse  is  located  to  the  Bloc- 
ton-Cahaba Coal  Co.,  or  its  agent,  on  or  be- 
fore the  said  date,  or  legal  steps  yriH  be  taken 
to  dispossess  you  thereof. 

"Blocton-Cahaba  Coal  Co., 

"By  W.  E.  Henley,  V.  P." 

This  notice  is  dated  July  23,  1920. 
On  July  27,  1920,  the  following  notice  was 
served  on  defendant: 

"Possession  of  house  No.  96,  at  Coleanor, 
Ala.,  and  the  premises  appurtenant  thereto, 
heretofore  rented  to  yon  "by  the  Blocton-Cahaba 
Coal  Company,  and  now  occupied  by  you  as  a 
residence,  are  hereby  demanded  of  yon  by  said 
company;  your  possessory  interest  tiierein  hav- 
ing terminated.  Failing  to  deliver  possession 
within  10  days  from  receipt  of  this  notice,  an 
action  of  unlawful  detainer  will  be  instituted 
against  you  to  recover  possession  of  said  house 
and  premises,  and  for  damages  for  the  deten- 
tion thereof,  and  in  such  event  your  household 
goods  may  be  sold  to  satisfy  the  judgment  ren- 
dered in  such  proceedings. 

"Blocton-Cahaba  Coal  Co., 

"By  W.  B.  Henley,  V,  P." 

Frank  S.  White  &  Sons,  of  Birmingham,  for 
appellant. 

Percy,  Benners  ft  Burr,  of  Birmingham, 
for  appellee. 

THOMAS,  J.  Recent  decisions  touching 
the  questions  presented  on  this  appeal  are 
Vlnynrd  v.  Republic  Iron  &  Steel  Co.,  87 
South.  662,  Alloi  V.  Southern  Coal  &  Ooke 
Co.,  87  South.  562,  and  Eddins  v.  Galloway 
Coal  Co.,  87  South.  657. 

By  the  terms  of  the  instant  lease  contract 
Blocton-Cahaba  Coal  Company  rented  to 
William  Johnson  the  house  designated:  (1) 
So  long  as  he  continued  in  the  employment  of 
that  company;  (2)  the  tenant  expressly  waiv- 
ing "the  thirty  days'  notice  to  vacate,  or 
any  other  notice  to  vacate,  that  the  Blocton- 
Cahaba  Coal  Company  would  otherwise  be- 
required  to  give";  (3)  for  any  violation  of 
the  terms  of  the  agreement  said  company 
might  immediately  terminate  the  lease  and 
immediately  take  possession  of  the  said 
premises.  It  is  further  stipulated  (4)  that  a 
waiver  of  one  breach  of  this  contract  by  the 
"company  shall  not  operate  as  a  waiver  of 
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other  breaches,"  and  (6)  that  the  considera- 
tion  for  the  lease  was  a  rental  of  |6  per 
month  to  be  paid  by  the  said  William  John- 
son on  the  15th  day  of  each  month  to  the 
said  Blocton-Cahaba  Coal  Company. 

[1]  Strictly  speaking,  this  was  not  the 
creation  of  a  tenancy  at  will,  since  It  was 
expressly  stipulated  that  monthly  rentals  be 
paid  "oa  the  ISth  day  of  each  month,"  sub- 
ject to  forfeiture  by  failure  of  payment  and 
discontinuance  of  employment  of  lessee  by 
lessor.  In  Lammon  v.  Southern  Cotton  Oil 
Co.,  85  South.  623,  the  lease  contract  contain- 
ed no  provision  for  any  periodical  payment 
of  rent,  and  in  Hunnlcutt  v.  Head,  179  Ala. 
567,  60  South.  831,  there  was  no  stlpulatiou 
for  periodical  payment  of  rent  by  the  year, 
month,  or  week — no  rent  being  charged.  It 
is  true  that  Johnson  .was  free  to  leave  the 
employment  of  the  coal  company  at  any  time 
be  desired,  and  the  company  had  such  right 
of  discharge;  yet  the  rental  period  was  fix- 
ed by  the  month,  and  $6  was  to  be  paid  "on 
the  15th  day  of  eadi  month,"  and  to  con- 
tinue "so  long  as  said  Johnson  continues  in 
the  employment  of  said  company." 

[J], Plaintiffs  evidence  shows  that  on  the 
date  of  the  execution  of  the  above-mentioned 
lease  the  said  Johnson  was  In  the  employ- 
ment of  plaintiff,  and  continued  in  its  em- 
ployment until  May  8,  1920,  at  which  time 
be  left  the  employment  of  the  plalntifF,  and 
has  not  since  worked  for  it;  that  the  de- 
fendant paid  the  amount  of  rent  on  his 
bouse  and  went  into  possession  of  the  same 
under  the  lease  referred  to— that  is  to  say, 
paid  the  stipulated  rent  "in  accordance  with 
the  lease  up  to  the  1st  day  of  June,  1920." 
Defendant's  evidence  was  to  the  effect  that 
he  signed  the  lease  on  the  day  the  same 
bears  date,  paid  rent  according  to  its  terms 
up  to  April  1,  1920,  and  for  the  months  of 
April  and  May  paid  at  a  different  rental  de- 
manded of  him  by  plaintiff.  The  reasonable 
construction  of  the  uncontroverted  evidence 
was  that  the  rent  was  fully  paid  by  defend- 
ant for  the  month  of  May,  1020,  and  not 
thereafter;  that  on  the  8tb  day  of  May  he 
left  the  employment  of  plaintiff,  and  has  not 
since  been  employed  by  It;  that  on  July  23d 
plaintiff  gave  notice  in  writing  to  defendant 
that  his  "possessory  interest"  In  the  prem- 
ises in  question  was  thereby  terminated,  "ef- 
fective July  26,  1920,  and  according  to  the 
terms  of  the  lease"  he  was  notified  to  sur- 
render possession  of  said  premises  (house 
and  indosure)  before  the  date  indicated,  "or 
legal  steps  will  [would]  be  taken  to  dispos- 
sess" him  of  the  same.  Thereafter,  on  July 
27,  1920,  plaintiff  demanded  in  writing  pos- 
session within  10  days,  etc.,  by  serving  a 
copy  of  such  demand  in  writing  on  the  de- 
fendant or  by  leaving  the  same  at  his  usual 
place  of  abode.  Such  respective  notices  were 
sufficient  for  the  purposes  each  was  intend- 
87BO.r-8a 


ed  to  subserve.  Vinyard  v.  Bepub.  I.  &  S. 
Co.,  87  South.  662;  Harris  v.  Hill,  190  Ala. 
689,  67  South.  284;  Boss  v.  Gray  Eagle  Coal 
Ca,  155  Ala.  260,  46  South.  664.  It  is  ob- 
served that  more  than  10  days  elapsed  be- 
tween the  service  of  statutory  or  final  notice 
before  institution  of  unlawful  detainer  and 
the  institution  of  the  suit  on  August  7th. 
Code,  I  4263;  Harris  y.  Hill,  supra. 

[3]  It  is  of  statutory  requirement  that, 
where  no  time  is  specified  for  the  termina- 
tion of  a  tenancy,  the  law  construes  it  for 
the  calendar  year,  but  that  a  tenancy  at  will 
may  be  terminated  at  will  by  10  days'  notice 
in  writing  by  either  party.  Code,  i  4732; 
Ltfunmcm  v.  Southern  Cot  Oil  Co.,  supra; 
Hunnlcutt  v.  Head,  supra.  This  statute  is 
without  application  to  the  terms  of  the  in- 
stant lease,  giving  the  right  of  "immediate 
termination"  by  the  lessor  for  any  violation 
of  the  terms  of  the  agreement.  The  evidence 
is  without  conflict  that  defendant  had  left 
the  employment  of  plaintiff  and  had  default- 
ed in  payment  of  the  monthly  rental  on  the 
15th  day  of  June  and  July,  1920. 

[4]  Appellant's  assignment  of  error  and 
argument  of  counsel  supporting  the  same 
were  that  the  admission  by  the  court  of  the 
lease  in  evidence,  without  proof  of  au- 
thority to  execute  the  same  on  behalf  of 
plaintiff,  except  as  that  authority  was  given 
by  Pamell,  plaintiff's  executive  officer.  Its 
vice  president,  was  error.  As  to  this,  Pamell 
testified  that  he  was  authorized  by  W.  B. 
Henley,  vice  president  and  superintendent 
of  plaintiff,  to  sign  the  lease  In  question,  and 
he  did  so,  and  that,  after  signing  same,  de-  ■ 
fendant  went  into  possession  of  the  Jiouse 
sued  for  under  said  lease.  Mr.  W.  B.  Hen- 
ley testified  that  as  vice  president  of  the 
plaintiff  company,  he  authorized  said  Pamell 
to  execute  the  lease  referred  to.  However 
this  may  be,  this  phase  of  the  case  was  dis- 
cussed and  disposed  of  in  Vinyard  v.  Be- 
public  Iron  &  Steel  Co.,  supra,  holding  that 
such  contracts  are  not  lacking  in  mutuality 
and  vitality,  though  they  may  be  unilateral. 
No  reversible  error  was  committed  in  the 
introduction  of  the  lease  in  evidence,  over 
defendant's  objection. 

A  different  case  is  presented  from  that 
dealt  with  in  Montgomery  B.  &  T.  Co.  v. 
Walker,  181  Ala.  368,  61  South.  951,  where 
Che  authority  of  the  president  and  cashier  of 
a  bank,  as  affecting  the  right  to  pledge  the 
assets  of  the  bank  to  secure  an  antecedent 
and  questionable  debt,  was  considered,  and 
from  that  in  Drennen  &  Ca  v.  Jasper,  etc., 
Co.,  153  Ala.  322,  45  South.  157,  where  one 
person  was  president  of  two  corporations, 
one  of  which  was  Indebted  to  the  other  on 
a  simple  contract  debt;  such  president  con- 
senting with  himself  as  president  of  both 
corporations  that  certain  properties  belong- 
ing to  the  debtor  corporatlm  should  become 
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the  proi>ert7  of  tbe  creditor  c(»poration  as 
a  payment  of  the  debt 

[I]  Tbe  third  assignment  of  error  Is  bas- 
ed upon  tbe  action  of  the  circuit  court  in 
overruling  defendant's  objection  to  the  intro- 
duction in  evidence  of  the  notice  of  termina- 
ti<Mi  of  the  tenancy,  and  that  glTlng  10 
days'  notice  In  writing  required  by  Code,  i 
4263.  The  written  notice  of  termination  fix- 
ed the  date  of  its  becoming  effective  on 
July  26,  1920.  It  Is  true  the  written  demand 
for  possession  did  not  fix  a  f utnre  date  when 
suit  would  be  instituted,  but  it  declared  in 
explicit  terms  that  defendant's  possessory  in- 
terest in  the  house  and  premises  In  question 
had  terminated,  and  that,  failing  to  deliver 
possession  within  10  days  from  the  receipt 
of  the  notice,  an  action  of  unlawful  detainer 
would  be  Instituted  against  defendant  to 
recover  said  premises.    This  was  sufficient. 

[•]  The  lease  had  stipulated  that  it  should 
continue  while  the  defendant  was  In  tbe 
employment  of  the  company  and  he  paid 
the  monthly  rental  on  the  16th  day  of  each 
month.  If  his  quitting  the  employment  was 
not  of  Itself  sufficient  to  terminate  the  ten- 
ancy, tbe  default  in  payment  of  rental  for 
June  and  July  warranted  the  action  taken 
on  the  part  of  the  plaintiff  to  terminate 
the  same  by  giving  defoidant  the  appropri- 
ate written  notice  In  question.  The  fact 
that  the  company  delayed  from  the  8th 
day  of  May,  the  time  he  left  plaintiff's  em- 
ployment, until  after  default  in  rent  on 
June  or  July  15th,  to  the  23d  of  July  there- 
after, to  give  defendant  the  notice  of  termina- 
tion of  the  lease,  effective  July  26th,  and 
the  subsequent  notice  to  quit  the  premises, 
gave  defendant  no  possessory  right,  while 
In  default,  to  remain  on  the  premises  longer 
than  the  10  days  provided  by  tbe  statuta 
Ciode,  i  4268. 

[7]  Under  the  explicit  terms  of  the  con- 
tract the  notice  first  given  was  effectual  to 
terminate  the  lease.  The  word  "Immediate- 
ly,"  as  used  therein,  means  as  soon  as  i^ao- 
ticable,  in  the  light  at  tbe  surrounding  cir- 
cumstances. 0.,  B.  &  Q.  B.  Co.  V.  Rldiard- 
son  County,  72  Neb.  482, 100  N.  W.  050;  Huff 
V.  Babbott,  14  Neb.  150,  15  N.  W.  230;  Lydlck 
V.  Komer,  13  Neb.  10,  12  N.  W.  838;  Claus 
Shear  Co.  v.  Lee  Hdwe.  House,  140  N.  C 
652,  53  8.  B.  433,  6  Ann.  Cas.  242;  Clauss 
Shear  Co.  v.  Ala.  Barb.  Snpp.  Co.,  1  Ala. 
App.  664,  666,  56  South.  40,  L.  R.  A.  1916B, 
943.  Tbe  affirmative  charge  was  properly 
given  at  plaintiff's  request  in  writing. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  McCLELLAN, 
SATRE,  SOMERVILLE,  and  GARDNER,  JJ., 
concur. 

MILLER,  J.,  not  sitting. 


(aw  Ala.  37S) 
MARTIN  et  al.  V.  BLOCTON-CAHABA  COAL 
CO.    (2  Div.  742.) 

(Supreme  Court  of  Alabama.    Jan.  21,  1921.) 

Appeals  from  Circalt  Court,  Bibb  County; 
B.  M.  Miller,  Judge. 

Action  by  tbe  Blocton-Cahaba  Coal  Company 
against  Lee  Martin  and  others.  From  Judg- 
ments for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Frank  S.  White  A  Sons,  of  Birmingham,  for 
appellants. 

Percy,  Benners  &  Burr,  of  Birmingham,  for 
appellee. 

PER  CURIAM.  Carried  under  this  number 
are  28  appeals,  which  by  agreement  of  counsel 
are  to  be  determined  by  the  test  case  of  Wil- 
liam Johnson  v.  Blocton-Oahaba  Coal  Co.,  87 
South.   659. 

Eiacb  case  is  affirmed  on  the  authority  of 
William  Johnson  v.  Blocton-Cahaba  Coal  Co., 
87  South.  650. 


(206  Ala.  MS) 
ALLEN  V.  SOUTHERN  COAL  &  COKE  CO. 
(7  DIv.  113.) 

(Supreme  Court  of  Alabama.     Jan.  27,  1921. 
Rehearing  Denied  Feb.  19,  1921.) 

1.  Landlord  and  tenant  «=>  1 08(2)— Offer  te 
pay  rent  for  another  month  no  defense  In 
unlawful  detainer. 

In  unlawful  detainer,  defendant's  mere  offer 
to  pay  rent  for  a  month  following  termination 
of  his  lease  at  the  rate  reserved  during  his 
term,  and  not  at  the  rate  fixed  by  the  term* 
of  the  leaae,  if  he  failed  to  vacate  after  ter- 
mination according  to  the  contract  between  the 
parties,  was  of  no  consequence. 

2.  Landlord  and  tenant  «=3l08(l)— Wlllligness 
to  pay  rent  after  termination  «f  lease  no  de- 

•fease  In  nnlawfui  detainer. 

In  unlawful  detainer,  it  was  of  no  conse- 
quence that  defendant  was  ready,  able,  and 
willing  to  pay  rent  at  the  old  rate  after  ter- 
mination of  his  lease. 

3.  Landlord  and  tenant  «=:»29l  (2)— Notlee  te 
terminate  tenanqr  may  be  oxeoutad  by  leav- 
ing copy  of  demand. 

Under  Code  1907,  J  4263,  notice  to  termi- 
nate a  tenancy  may  be  sufficiently  executed 
by  leaving  a  copy  of  the  demand  in  writing 
at  the  usual  place  of  abode  of  the  party  hold- 
ing over. 

4.  Evidence  «s>l8S(5)— Notice  to  pro*iee  orig- 
|lnal  notloes  served  with  complaJat  sufficient 

to  Jastlfy  admission  of  copies. 
In  unlawful  detainer,  where  the  testimony 
showed  that  copies  of  notices  to  terminate  his 
tenancy  had  been  served  on  defendant,  and  at- 
tached to  the  complaint  served  on  him  waa  a 
notice  to  produce  at  trial  the  notices  served 
on  him  and  all  papers  pertaining  to  the  case, 
"or  in  default  thereof  seccmdary  evidenoe 
thereof  will  be  offered,"  the  method  of  serving 
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notiM  wu  appropriate,  and  the  notice  to  pro- 
duce was  saffident  to  require  the  production 
of  the  original  notieea  at  the  trial  in  the  cir- 
coit  court,  and  in  their  absence  the  court  prop- 
•ri7  admitted  the  copies  olTered  by  plaintiff. 

5.  JaatloM  of  the  poaoa  «=9l6l(3)— One  who 
ty  agreement  beoama  aotor  In  appeal  from 
Jnatiee  oonrt  hald  to  waive  summone. 

Where,    in    unlawful    detainer    in    juatice 
court,  complaint  had  attached  to  it  notice  to 


plaintiff  as  a  dvll  engineer,  and  an  Instm- 
ment  in  writing  purporting  to  be  an  agree- 
ment between  the  parties  toactting  the  form 
and  substance  of  the  Judgment  to  be  render- 
ed by  the  Justice  of  the  peace  and  the  bond 
to  be  made  by  defendant  on  appeal,  one  stip- 
ulation of  whl<di  was  that  "this  agreement 
shall  be  without  prejudice  to  the  rights  of 
either  party  upon  an  appeal  to  the  circuit 
court"    But  plaintiff  objected  to  the  so-call- 


produce  at  trial  notices  to  terminate  tenancy   ed  agreement  on  the  ground,  among  others, 
•erred  on  defendant,  and  defendant  by  agree-    that  it  had  not  been  signed  by  the  parties. 


ment  assumed  the  role  of  actor  in  the  ap 
peal  to  the  circuit  court,  he  was  bound  to  an 
swer  in  the  circuit  court  without  further  sum 
mons. 


and  thereupon  the  bill  of  exceptions  shows 

that  the  court  OTerruled  defendant's  motion. 

The  biU  of  exon>tlon8,  purporting  to  contain 

all  the  evidence,  shows  no  evidence  on  the 

6.  Evidenoa  «s>558(4)  —  Cross-Mcaminatlon  of  Ipolnt   in   controversy,   and   we   must   hold, 

legal  witness  as  to  valna  of  servioes  properly   therefore,  that  neither  the  alleged  disquallfl- 

llmltad.  [  cation  of  the  Justice  of  the  .peace  nor  the 

In  unlawful  detainer,  where  a  witness,  a  |  ^cecutlon  of  the  agreement,   if  that  would 

lawyer,  testified  to  his  opinion  as  to  the  value  j  jj^ye  made  any  difference,  was  proved,  with 

of  the  services  rendered  in  the  cause  by  plain-    ^^^    therefore,  that  no  error  was  shown 

tilTs  attorney,  it  was  defendant  s  right  to  test   ^  q^A  golnt. 

the  value  of  such   opinion  by  proper   cross-,  t_   »•.«  _-«  .i..-_  «,_  *v«  ^^^t^^ 

examination;  but  any  excuraion  into  a  field'  "1  I«»  ^  «»  ^»wn  by  the  plwidin^. 
of  facts  not  immediately  relevant  to  the  is-  defoidant  s  mere  offer  to  pay  rent  for  the 
sues  was  limitable  in  the  discretion  of  the  trial  month  of  July,  following  the  termination  of 
court,  who  did  not  err  in  sustaining  plaintiiTs  |  his  lease,  was  of  no  consequence.  Moreover, 
objections  to  questions  to  the  witness,  "What ,  he  offered  to  pay,  as  we  understand,  rent  at 
is  the  rule  in  Shelley's  Case?"  and  "What  are ,  the  rate  reserved  during  his  term,  and  not 

at  the  rate  fixed  by  the  terms  of  the  lease  in 
the  event  be  failed  to  vacate  the  premises 
after  tbe  termlnatlom  of  bis  lease  according 
to  the  contract  between  the  parties — the  con- 
tract sustained  in  all  respects  by  this  court 
in  Vinyard  v.  Republic  Inm  &  Steel  Co.,  87 
South.  502.  It  may  be  well  to  say  further 
that  Vizard  Investment  Co.  v.  Mobile  Fish  & 
Oyster  Co.,  19T  Ala.  626,  73  South.  328,  and 
oUier  cases  In  the  same  line  dted  by  defend- 
ant, deal  with  tbe  penalty  provided  by  sec- 
tion 4273  of  the  Code  In  cases  of  unlawful 
detainer,  and  have  no  bearing  upon  the  con- 
tract right  brought  to  view  in  this  cose. 

[2]  Nor  was  it  of  any  consequence  that  de- 
fendant was  ready,  able,  and  willing  to  pay 
rent,  meaning,  as  we  must  Infer,  rent  at  tbe 
old  rate,  though  the  assignment  of  error 
would  have  availed  nothing,  had  defendant's 
inquiry  related  to  the  rate  contracted  for  In 
the  event  of  a  termination  of  the  lease,  for 
defendant's  Inquiry  as  to  his  ability,  eta,  to 
pay  rent  shed  no  light  upon  tbe  issue  being 
tried,  viz.  whether  plaintiff  had  a  right  to 
terminate  the  lease,  and  had  done  so  upon  a 
proper  occasion  and  by  proper  process. 

[3-5]  The  notice  terminating  defendant's 
tenancy  was  substantially  tbe  same  as  that 
shown  by  the  record  In  the  Yinyard  Case, 
supra,  and  was  there  held  to  be  sufflclent  to 
the  end  intended.  It  is  objected  that  a  copy, 
and  not  tbe  original,  of  tbe  demand  for  pos- 
session after  tbe  termination  of  defendant's 
possessory  Interest  in  the  premises  was  serv- 
ed on  defendant,  and  some  old  cases  are  cit- 
ed.   Tbe  statute  (section  4263  of  the  Code 


the  different  degrees  of  murder  and  manslaugb 
terr* 

7.  Trial  4s>l4l— General  oharge  properly  giv- 
on  for  plaintiff,  where  evidence  on  question 
at  Issue  not  In  disputa. 

In  unlawful  detainer,  where  the  evidence 
on  the  question  at  Issue,  whether  plaintiff  was 
entitled  to  recover,  was  not  in  dispute,  the 
trial  court  properly  gave  the  general  charge  (or 
plaintiff  with  hypo^esis. 

Appeal  from  Circuit  Court,  Shelby  County; 
E.  J.  Garrison,  Judge. 

Action  in  unlawful  detainer  by  the  South- 
ern Coat  &  Coke  Company  against  Wiley 
Allen.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    AtSrmed. 

Frank  S.  White  &  Sons,  of  Birmingham, 
for  appellant. 

Percy,  Benners  ft  Burr,  of  Birmingham, 
for  appellee. 

SATRB,  J.  TTnlawful  detainer.  Appel- 
lant, to  whom  we  shall  refer  as  defendant, 
appealed  to  the  circuit  court.  When  the 
case  came  on  for  trial  in  tbe  circuit  court, 
defendant  moved  the  court  to  dismiss  the 
cause  on  tbe  ground  that  the  Justice  of  the 
peace,  who  had  rendered  the  Judgment  ap- 
pealed from,  was  disqualified  to  hear  and 
determine  the  cause,  and  defendant's  attor- 
ney stated  to  the  court  that  he  offered  in 
support  of  tbe  motion  evidence  that  the  Jus- 
tice of  the  peace,  who  had  tried  the  case, 
was  at  the  time  of  tbe  trial  employed  by 
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of  1907),  differing  her^n  from  the  former 
statute,  now  provides  that  ootice  may  be 
snffldently  executed  by  leaving  a  copy  of  the 
demand  Invtrrltliig  at  the  usual  place  of 
abode  of  the  party  holding  over.  Fiirther, 
defendant  complains  on  this  appeal  that 
copies  of  the  notices  were  admitted  in  evi- 
dence without  suffldently  accounting  for  the 
absence  of  the  originals.  But  the  testimony 
showed  that  copies  of  these  notices — in  the 
case  of  the  notice  to  terminate,  the  witness 
said  the  original — had  been  served  on  de- 
fendant, and  attached  to  the  complaint 
served  upon  defendant  was  a  notice  to  pro- 
duce at  the  trial  the  notices  served  upon 
him  and  all  papers  pertaining  to  the  case, 
"or  In  default  thereof  secondarj^  evidence 
thereof  will  [would]  be  offered."  This  was 
an  apprc^riate  method  of  serving  notice. 
Western  Union  v.  Stokes,  171  Ala.  171,  64 
South.  181.  Defendant,  assuming  by  agree- 
ment the  role  of  actor  in  the  appeal,  was 
bound  to  answer  in  the  circuit  court,  where 
the  case  was  to  be  tried  as  if  brought  in  that 
court,  without  further  summons  (Martin  v. 
Higglns,  23  Ala.  775),  and  the  notice  to  pro- 
duce in  our  Judgment  su£Sced  to  require  the 
production  of  tiie  originals  at  the  trial  in 
the  circuit  court,  and  in  their  absence  the 
court  properly  admitted  the  copies  offered  by 
the  plaintiff. 

[6]  There  was  no  error  in  sustaining 
plaintiff's  objections  to  questions  propound- 
ed on  cross-examination  to  the  witness  Sax- 
cm,  viz.:  "What  Is  the  rule  in  Shelley's 
Case?'  and  "What  are  the  different  degrees 
of  murder  and  manslaughter?"  This  wit- 
ness, a  lawyer,  testified  to  his  opinion  as  to 
the  value  of  the  services  rendered  in  this 
cause  by  Qie  attorneys  for  plaintiff,  and  it 
was  the  right  of  defendant  by  proper  cross- 
examination  to  test  the  value  of  his  opinion; 
but  any  excursion  into  a  field  of  facts  not 
Immediately  relevant  to  the  Issues  in  the 
cause  was  limitable  by  the  discretion  of  the 
court,  and  this  court  holds  that  discretion 
was  properly  exercised  in  this  case. 

[7]  The  trial  court  gave  the  general 
charge  for  plaintiff  with  hypothesis.  This 
was  correct  The  evidence  upon  the  question 
at  issue,  whether  plaintiff  was  entitled  to  re- 
cover, was  not  in  dispute.  As  to  that  issue 
the  only  question  was  one  of  law,  and  was 
correctly  decided  by  the  trial  court. 

We  have  thus  stated  our  consideration  of 
the  questions  argued  upon  this  appeal,  save 
only  such  as  have  been  determined  in  Vin- 
yard  v.  Republic  Iron  &  Steel  Co.,  supra. 
In  that  case  the  important  issues  presented 
by  a  number  of  cases  pending 'here  of  like 
character  had  careful  consideration,  and  the 
court  is  satisfied  with  what  has  been  there 
said. 

Affirmed. 

All  the  Justloea  concur,  except  MILLER, 
3^  not  sitting. 


On  Rehearing. 

PER  CURIAM.  Applicati(Hi  overruled. 
See  response  to  application  for  rehearing  in 
Cleveland  ▼.  LitUe  Cababa  Coal  Co.,  S7 
South.  667. 

All  the  Justices  concur,  except  MILLER, 
J.,  not  sitting. 


ALLEN  V.  SOUTHERN  COAL  A  COKE  CO. 
(7Div.  118.) 

(Supreme  Court  of  Alabama.    Jan.  27,  1921. 
Rehearing  Denied  Feb.  19,  1921.) 

Appeal  from  Circuit  '(3ourt,  Shelby  County; 
E.  J.  Garrison,  Judge. 

Action  in  unlavrful  detainer  by  the  Southern 
Coal  &  Coke  Company  against  Ed  Allen.  Judg- 
ment for  plaintiff,  and  defendant  appecds.  Af- 
firmed. 

Frank  S.  White  Sc  Sons,  of  Birmingham,  for 
appellant. 

Percy,  Benners  &  Burr,  of  Birmingham,  for 
appellee. 

T'ER  rURTAl^f.  Affirtned.  on  anthoritr  nf 
Wiley  Allen  v.  Southern  Coal  &  Coke  Co.,  87 
Sooth.  662. 


MILLER,  J.,  not  sitting. 


BENTON  V.  SOUTHERN  COAL  &  COKE  CO. 
(7  Div.  116.) 

(Supreme  (Tourt  of  Alabama.    Jan.  27,  1921. 
Rehearing  Denied  Feb.  19,  1921.) 

Appeal  from  Ciicuit  Owut,  Shelby  County; 
E.  J.  Garrison,  Judge. 

Action  in  unlawful  detainer  by  the  Southern 
Coal  &  Coke  Company  against  Jesse  Benton. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Frank  S.  White  &  Sons,  of  Birmingham,  for 
appellant. 

Percy,  Benners  &  Burr,  of  Birmingham,  for 
appellee. 

PER  CURIAM.  Affirmed,  on  authority  of 
Wiley  Allen  v.  Southern  C!oal  &  Coke  Co.,  87 
South.  662. 

MILLER,  J.,  not  sitting. 


McSPADDEN  V.  SOUTHERN  COAL  &  COKE 
CO.    (7  Div.   114.) 

(Supreme  Court  of  Alabama.    Jan.  27, 192L 
Rehearing  Denied  Feb.  19,  1921.) 

Appeal  from  Circuit  Court,  Shelby  Oiunty; 
E.  J.  Garrison,  Judge. 
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WATKINS  y.  BODEN  COAI.  00. 
((TSo.) 
Action  in  unlawful  detainer  by  tlie  Soathern 
Goal  &  Colie  Company  against  Sam  McSpadden. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Frank  S.  Wliite  &  Sons,  of  Bimdii^iajB,  for 
appellant. 

Percy,  Bennera  &  Burr,  of  Birminijiani,  for 
appellee. 

PER  CUBIAM.  Affirmed,  on  tike  autltority  of 
Wiley  Allen  t.  Southern  Coal  &  Coke  Co.,  87 
South.  562. 


MTTXRR,  J.,  not  sittins. 


MeCLENDON  v.  SOUTHERN  COAL  &  COKE 
CO.    (7  Div.  117.) 

(Supreme  Couirt  of  Alabama.    Jan.  27,  1921. 
Behearing  Denied  Feb.  19,  1921.) 

Aiq;)eal  from  Circuit  Court,  Shelby  County; 
E.  J.  Garrison,  Judge. 

Action  in  unlawful  detainer  by  the  Southern 
Coal  &  Coke  Company  against  Charley  McClen- 
don.  Judgment  for  plaintifF,  and  defendant  ap- 
peals.   Affirmed. 

Frank  ^.  White  &  Sons,  of  Birmingham,  for 
appellant. 

Percy,  Benners  &  Burr,  of  Birmingham,  for 
appellee. 

PER  CURIAM.  Affirmed,  on  authority  of 
Wiley  Allen  t.  Southern  Coal  &  Coke  Co.,  87 
Soudi.  562. 

UHiLER,  J.,  not  sitting. 


WHITE  V.  SOUTHERN  COAL  &  COKE  CO. 
(7  DIv.  1 15.) 

(Supreme  Ciourt  of  Alabama.    Jan.  27,  1921. 
Rehearing  Denied  Feb.  19,  1921.) 

Appeal  from  Circuit  Court,  Shelby  County; 
B.  J.  Garrison,  Judge. 

Action  in  unlawful  detainer  by  the  Southern 
Coal  &  Coke  Company  against  Eli  White. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Frank  S.  White  &  Sons,  of  Birmingham,  for 
appellant. 

Percy,  Benners  &  Burr,  of  Birmingham,  for 
appellee. 

PER  CURIAM.  Affirmed,  on  the  authority 
of  Wiley  Allen  v.  Southern  Coal  &  <3oke  Oo„ 
87  South.  562. 

MILLER,  J.,  not  sitting. 
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V/ATKINS  V.   RODEN   COAL  CO. 
(2  DIv.  744.) 

(Supreme  Court  of  Alabama.    Jan.  27,   1921. 
Rehearing  Denied  Feb.  19,  1^1.) 

1.  Frauds,  statute  of  <s=3lf5(4)— Written 
lease,  signed  by  tenant,  valid  ajid  enforceable. 

A  written  lease,  being- signed  by  the  party 
to  be  charged,  the  tenant,  was  valid  and  effec- 
tual, binding  the  tenant  according  to  its  effect, 
even  if  the  landlord  did  not  execute  it. 

2.  Landlord  and  tenant  <8=394(l)— Lease  held 
to  oontemplate  termination  of  right  of  pos- 
session upon  one  day's  notice. 

A  lease,  authorizing  the  lessor  upon  cer- 
tain contingencies  to  re-enter  the  premises  and 
to  take  possession  thereof  "upon  one  day's 
written  notice  to  vacate  said  premises,"  held 
to  contemplate  termination  of  the  right  of  ten- 
ant to  possess  on  one  day's  written  notice. 

3.  Landlord  and  tenant  9=>33— Evidence  held 
to  show  that  tenant  aoqulesoed  in  Increase 
In  rent. 

Evidence  held  to  show  that  tenant  con- 
sented to  a  modification  of  the  lease,  consist- 
ing of  an  increase  in  the  rent. 

4.  Justices  of  the  peace  4=»I30— Judgment  of 
Justice  for  rent  established  amount  and  pe. 
riod  for  which  domandable  under  lease. 

A  judgment  by  a  Justice  court  in  an  action 
for  rent  under  a  lease  bound  the  parties,  and 
conclusively  established  the  amount  of  the  rent 
due  and  the  period  for  which  it  was  demandable 
under  the  lease. 

5.  Landlord  and  tenant  <8=»2I3(5)— Lease  held 
to  entitle  lessee  to  return  of  rent  paid  be- 
yond termination. 

A  provision  in  a  lease,  which  could  be  ter- 
minated upon  one  day's  notice  in  certain  con- 
tingencies, that  "upon  such  termination  of  the 
lease  lessee  shall  only  be  liable  for  rent  to  the 
date  of  its  termination,  and  if  rent  has  been 
collected  beyond  that  date  it  shall  be  refunded 
to  the  lessee,"  gave  lessee  a  right  to  have  re- 
stored to  him  rent  paid  beyond  the  date  of  ter- 
mination of  the  lease  under  its  terms  on  one 
aay's  notice,  thus  as  a  necessary  consequence 
excluding  the  implication  of  a  waiver  by  the 
lessor  of  a  forfeiture  of  the  lease  by  the  re- 
tention of  rents  accruing  after  the  breadi. 

6.  Appeal  and  error  «=>  1050(1)— Admission  of 
evidence  not  prejudicial,  In  view  of  other 
evidence  admitted  without  objection. 

In  unlawful  detainer  there  was  no  prejudi- 
cial error  in  allowing  the  plaintiff  to  elicit  the 
fact  that  defendant's  wages,  as  well  as  his 
rent,  had  been  increased;  the  matter  of  in- 
creased wages  being  affirmed  by  another  wit- 
ness without  objection  by  the  defendant. 

Appeal  from  Circuit  Court,  Bibb  (Tonnty; 
B.  M.  Miller,  Judge. 

Unlawful  detainer  by  the  Roden  Coal  Com- 
pany against  J.  H.  Watklns.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 
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Frank  S.  White  &  Sons,  of  Blnnlngham, 
for  appellant. 

Percy,  Bennen  A  Burr,  of  Birmingham, 
for  appellee. 

McOTiKTJ.AN,  J.  This  action  of  unlawfnl 
detainer  was  Institnted  in  a  justice's  court 
by  the  appellee  against  the  appellant  on 
Angust  2,  1920,  to  recover  the  possession  of 
the  premises  known  as  "House  No.  521  at 
Marvel,  Alabama."  From  a  Judgment  for 
plaintiff  (present  appellee)  in  the  Justice's 
court,  the  defendant  appealed  to  the  circuit 
court,  where  judgment  for  plaintiff  was  ren- 
dered, to  review  which  this  appeal  is  prose- 
cuted. Appeals  of  a  similar  character  are 
determined  this  day  in  Vinyard  v.  Republic 
Iron  &  Steel  Co.,  87  South.  S62,  AUen  v. 
Southern  Ooal  &  Coke  Oo.,  87  South.  !S62, 
Bddlns  V.  Galloway  (3oal  (To.,  87  South.  557, 
(Cleveland  t.  Uttle  Cahaba  Coal  Co.,  87 
South.  567,  and  Johnson  v.  Blocton-Cahaba 
CJoal  Ca,  87  South.  569.  Such  questions,  per^ 
tlnent  to  this  appeal,  as  are  considered  and 
decided  in  one  or  more  of  those  appeals,  are 
not  necessary  to  be  treated  or  reconsidered 
on  this  appeal  as  if  presented  for  original 
determination.  In  general  outline,  the  evl- 
dence  here  is  similar  to  that  presented  in  the 
Vinyard  Case. 

[1,  2]  The  written  lease,  being  signed  by 
the  party  to  be  charged,  the  tenant  (defend- 
ant), was  valid  and  effectual,  binding  the 
defendant  according  to  its  effect,  even  if  it 
were  assumed  that  the  landlord,  lessor,  did 
not  execute  it.  Vinyacd's  (3ase,  supra.  The 
lease  contained  stipulations,  clearly  defined 
contingencies,  under  which  the  lessor  might 
terminate  the  lease.  The  discontinuance  of 
defendant's  service  to  the  plaintiff,  either 
through  discharge  by  plaintiff  or  the  volun- 
tary retirement  from  the  service  by  the  de- 
fendant, authorized  the  lessor  (plaintiff)  to 
re-enter  the  premises  let  and  to  take  posses- 
sion thereof  "upon  one  day's  written  notice 
to  vacate  said  premises."  The  terms  of  the 
notice  pursued  the  terms  of  the  lease  in  this 
respect  Obviously  the  intent  of  these  pro- 
visions was  to  provide  the  means  and  method 
whereby  the  lessor  might  terminate  the  les- 
see's possessory  right  thereunder.  The  im- 
mediately succeeding  provision  of  the  lease, 
viz.  "upon  such  termination  of  the  lease," 
excludes  any  other  construction  thereof  than 
that  the  stipulations  stated  contemplated 
the  termination  of  the  lease  through  the 
means  and  method  actually  employed;  the 
condition  to  the  right  to  terminate  the  lease, 
the  lessee's  right  to  continue  in  possession, 
in  fact  existing  and  being  so  established 
without  dispute  in  the  evidence.  The  notice 
required,  as  did  the  lease,  the  vacation  of  the 
premises  "upon  one  day's  notice,"  and  in 
consequence   of  the   efficient   terms  of  the 


notice,  pursuing  the  provlslims  of  the  lease, 
and  its  service  on  July  17,  1926,  the  posses- 
sory right  under  the  lease  bad,  of  course,  ter- 
minated by  July  20,  1920.  Other  contentions 
made  by  niH>ellant  with  respect  to  termina- 
tory  provisions  in  a  lease  of  like  character 
are  decided  adversely  to'  appellant  in  Vin- 
yard's  Case,  supra. 

The  undisputed  evidence,  admitted  with- 
out obJecUbn,  WMit  to  prove  that  the  lessor's 
name  was  affixed  to  the  notice  to  terminate 
the  tenancy  and  to  the  statutory  notice 
(Code,  I  4263)  by  B.  F.  Boden,  superintendent 
and  president,  respectively,  of  the  plaintiff; 
that  he  was  authorized  to  give  and  sign  and 
to  have  executed  notices  of  that  character; 
and  that  he  (Roden)  had  "for  a  number  of 
years"  exercised  such  authority,  he  being 
president  and  superintendent  of  the  lessor, 
plaintiff.  Under  the  undisputed  evidence 
these  notices  were  authoritatively  signed, 
issued,  and  served;  and  hence  no  question 
for  the  Jury  to  decide  arose  or  existed  with 
respect  to  the  issuance,  signature^  or  service 
of  these  notices.  The  authority  of  Roden  to 
do  the  acts  Indicated  being  proven  without 
dispute,  the  doctrine  summarized '  in  the 
third  headnote  to  Syndicate  Ins.  (}o.  v. 
(Patchings,  104  Ala.  176,  16  South.  46,  is  not 
awUcable. 

[3]  The  Increase  of  the  monthly  rental  by 
91,  for  the  months  of  April  and  May,  1920,  in 
accordance  with  the  recommendation  of  the 
Bituminous  Ooal  Ommisslon,  did  not  affect 
the  lease  to  the  prejudice  of  the  lessor;  and 
the  evidence,  including  that  given  by  the  de- 
fendant, bearing  on  this  raise  of  the  monthly 
rental  for  April  and  May,  required  the  con- 
clusion that  the  defendant  impliedly  assent- 
ed to  the  Indicated  increase  of  the  rent,  as  a 
modification  by  consent  of  the  lease.  Vin- 
yard's  Case,  supra.  The  defendant,  testify- 
ing in  his  own  behalf,  stated  that,  while  h& 
was  not  consulted  about  and  did  not  consent 
to  the  increase  in  the  monthly  rental,  he 
"signed  statement  covering  the  months  of 
April  and  May,  1920,  and  these  statements 
showed  that  the  rent  had  been  raised";  that 
he  "had  to  sign  the  statements  in  order  to 
get  my  [his]  money,"  but  that  he  "made  no 
objection  to  any  one  to  the  rent  being  raised." 
It  was  shown  by  the  witness  Boden,  and  so 
without  dispute,  that  the  wages  of  this  de- 
fendant (and  other  employees),  as  well  as 
the  roital  of  these  premises  (and  others  oc- 
cupied by  employees),  were  raised  on  the- 
recommendation  of  the  Bituminous  Coal  Com- 
mission, and  that  the  Increased  wages  were 
paid  to  defendant  and  the  Increased  rental 
collected  (deducted)  as  the  defendant's  testi- 
mony indicated. 

[4,  I]  It  is  insisted  for  appellant  that  the 
plaintiff  collected  Installments  of  rent  whidi 
paid  the  rent  beyond  July  20-21,  1920.  and. 
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Ala.)  CLEVELAKD  v.  UTTLB  CAHABA  COAX.  CO. 

(ST  80.) 

bmce  tbe  plaintiff  could  not  claim,  assert, 
vr  enforce  a  termination  of  tbe  lease  during 
the  period  for  whlcb  such  rental  had  been 
collected.  It  appears  that  the  lessor  inatl- 
tnted  an  attachment  snlt  to  enforce  the  pay- 
ment by  defendant  (lessee)  of  rent  for  tbe 
premises  here  in  Question,  and  property  of 
the  lessee  was  seized  and  condemned  to  sat- 
isfy the  rent  adjudged  to  be  due,  which  was 
done.  The  defendant  ofTered  in  evidence  tbe 
record  of  the  Judgment  rendered  by  the  Jus- 
tice of  the  peace  in  this  attachment  suit.  It 
was  therein  expressly  adjudicated  that  the 
rent  found  due  and  unpaid  was  for  the  "oc- 
cnpatlon  of  tbe  said  premises  up  to  and  in- 
cluding the  15tb  day  of  July,  1920,"  two  days 
before  tbe  notice  to  terminate  the  lease  was 
served  on  defendant,  and  five  days  before  the 
date  tbe  defendant's  right  under  the  lease 
was  terminated  by  the  "one  day's  notice" 
given  in  accordance  with  the  terms  of  the 
lease.  This  Judgment,  by  a  court  of  com- 
petent Jurisdiction,  bound  the  i)arties  and 
conclusively  established  tbe  amount  of  the 
r^it  due  and  the  period  for  which  it  was  de- 
mandable.  Furthermore,  tbe  lease  ItseH  pro-  CLEVELAND  v. 
vlded  that—  CO. 


"Upon  such  termination  of  the  lease,,  lessee 
ehall  only  be  liable  for  rent  to  tbe  date  of  its 
termination,  and  if  ront  h»s  been  ooileoled  &•- 
yond  that  date  it  thaU  he  refwuded  to  the  les- 
xee."     (Italics  supplied.) 

One  effect  of  tbe  italicized  provision  was 
to  invest  the  lessee  with  a  right  to  have 
restored  to  him  rent  paid  beyond  tbe  date  of 
termination  of  tbe  lease,  under  its  terms,  on 
"one  day's  notice,"  thus,  as  a  necessary  con- 
sequence, excluding  tbe  implication  of  a 
waiver  by  tbe  lessor  of  a  forfeiture  (if  such 
it  may  properly  be  called)  of  tbe  lease  by  the 
retaition  of  rents  accruing  after  tbe  breach, 
as  decided  In  Brooks  v.  Rogers,  99  Ala.  433, 
12  South.  61.  It  was  the  evident  purpose  of 
the  parties,  as  expressed  in  the  lease,  that 
nptm  tbe  termination  of  tbe  lease.  In  accord- 
ance with  Its  terms,  the  fact  that  rent  bad 
been  paid  for  a  rmt  period  should  not  im- 
pair or  restrain  tbe  lessor's  right  to  termi- 
nate the  lease  "on  one  day's  notice"  for  a 
cause  stipulated  In  tbe  lease. 

[8]  There  was  no  prejudicial  error  in  al- 
lowing tbe  plaintiff  to  elicit  from  defendant, 
<m  cross-examination,  tbe  fact  that  tbe  de- 
fendant's wages,  as  well  as  his  rent,  had  be«>n 
Increased.  This  matter  of  increased  waives 
was  affirmed  by  tbe  witness  Boden,  without 
objection  by  tbe  defendant  Its  reception  in 
evidence  might  be  Justified  on  other  grounds. 

There  is  no  error  in  this  record.  Tbe 
Judgment  is  affirmed. 

Affirmed. 

All  the  Justices  ooncnr,  except  MILLER, 
X,  not  sitting. 
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REACH  V.  RODEN  COAL  CO.    (2  DIv.  744.) 

(Supreme  Oonrt  of  Alabama.    Jan.  21,  1921.) 

Appeals  from  Circuit  Court,  Bibb  County; 
B.  M.  MiUer,  Judge. 

Action  in  unlawful  detainer  by  the  Roden 
Coal  Company  against  J.  R.  Reach.  From 
judgments  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Frank  S.  White  &  Sons,  of  Birmingham,  for 
appellant, 

Percy,  Benners  k  Burr,  of  Blrmingbam,  for 
appellee. 

PBB  CURIAM.  Carried  under  this  number 
are  112  appeals,  which  by  agreement  of  coun- 
sel are  to  be  determined  by  the  test  case  of 
J.     H.     WatkhiB     V.     Roden     Coal     Co.,     87 

Affirmed  on  tbe  authority  of  Watkina  v.  Bo- 
den Cod  Co.,  87  South.  685. 


C!06  Ala.  S68) 

LITTLE   CAHABA   COAL 
(2  Dlv.  743.) 


(Supreme  Court  of  Alabama.     Jan.  23,  1921. 
Rehearing  Denied  Feb.  19,  1921.) 

1.  Justices  of  the  peace  €=>I6I(I)— Case  ap- 
pealed to  the  circuit  court  may  be  docketed 
after  five  days,  after  wbleh  It  Is  subject  to 
trial. 

In  view  of  Acts  1915,  p.  707,  providing  that 
circuit  courts  shall  be  open  for  all  purposes 
throughout  the  year,  except  during  a  week  or 
two  near  the  end  of  June  and  of  December,  all 
that  remains  of  Code  1907,  §  4720,  is  the  re- 
quirement of  five  days'  notice  of  the  appeal 
from  the  justice  court  before  the  cause  can 
be  docketed  in  the  circuit  court,  after  which 
it  is  subject  to  call  for  trial  at  any  time. 

2.  Justices  of  the  peace  €=>  1 69— Provisions  as 
to  notice  and  time  of  trial  os  appeal  are  for 
appellee's  sole  benefit. 

Statutory  provisions  as  to  notice  and  time 
of  trial  on  appeal  from  justice  to  circuit  court 
are  solely  for  appellee's  benefit,  and  if  be  ap- 
pears and  insists  on  trial,  the  cause  may  be 
heard  during  the  term  at  which  it  was  tried, 
and  appellant  may  not  complain  of  immediate 
trial,  since  he  is  the  actor. 

On  Rehearing. 

3.  Corporations  <e==>433( I)— Authority  of  agent 
and  Its  extent,  resting  In  parol,  is  net  a  mat- 
ter for  the  jury,  where  the  evidence  there- 
of  Is  undisputed. 

The  rule  that,  if  the  authority  of  the  agent 
and  its  extent  rests  in  parol  and  is  a  matter 
of  disputed  fact,  it  becomes  a  question  for  the 
jury,  does  not  apply,  where  the  authority  of  the 
agent  to  execute  a  lease  for  the  landlord  cor- 
poration is  not  in  dispute;  such  agent  being 
vice  president  and  superintendent,  fully  author- 
ized, and  testifying  to  having  specific  author- 
ity. 
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4.  Corporations  4=9432(12)  —  Evldenoe  held 
to  show  vleo  president's  aottiority  oonoemlag 

Byidence  heUt  to  dearly  show  vice  presi- 
dent's authority  to  execute  a  lease  and  tjl  pa- 
pers and  notices  relating  to  its  termination  and 
repossession  of  premises. 

5.  Jnstlces  of  the  peace  «=>36(7)  —  Justioe 
oourt  has  Jurisdiction,  where  landlord  has 
terminated  lease  by  his  option. 

To  detain  rented  property  after  the  right 
U>  possess  it  has  been  terminated,  in  whatever 
manner,  even  if  at  landlord's  option,  the  owner 
having  duly  demanded  surrender,  is  an  unlaw- 
ful detainer,  within  the  terms  of  Code  1907, 
I  4263,  and  a  justice  of  the  peace  has  jurisdic- 
tion  of  such  action. 

6.  Jnstloes  of  the  peace  «=>36(7)  —  Dlffloult 
questions  do  not  deprive  Justice  of  the  peaoe 
of  Jurisdiction  of  unlawful  detainer. 

That  landlord's  unlawful  detainer  action 
against  tenant  may  involve  difficult  qnestions 
of  contractual  interpretation  and  construc- 
tion, not  presented  in  cases  of  sutomatic  ter- 
mination of  lease,  is  no  reason  for  denying  the 
remedy  by  a  proceeding  in  a  justice's  court, 
since  the  right  of  appeal  and  trial  de  novo  is 
a  sufficient  insurance  against  the  incapacity  of 
the  justice  to  understand  and  determine  them 
correctly. 

7.  Justice  of  the  peace  ^3>58(2)— Office  reo- 
ords  need  not  show  venue  In  unlawful  detain- 
er action. 

In  proceedings  before  a  justice  of  the  peace, 
while  his  office  records  must  show  jurisdiction 
of  the  subject-mstter  and  also  of  the  person  or 
thing,  such  requirement  does  not  include  • 
showing  as  to  mere  territorial  jurisdiction  or 
venue  b>  a  proceeding  for  unlawful  detainer. 

8.  Justices  of  the  peace  4=972  —  Defendant's 
failure  to  plead  objection  to  venue  waives 
objection. 

Although,  under  Code  1907,  |  4260,  unlaw- 
ful detainer  actions  are  cognizable  before  jus- 
tices of  the  peace  "of  the  county  in  which  the 
offense  is  committed,"  section  4267  fixes  the 
venue  of  such  actions  in  justices  for  the  pre- 
cinct in  which  lands  or  tenements  are  situated; 
but,  if  such  action  be  improperly  brought 
as  to  venue,  defendant's  failure  to  plead  sea- 
sonably thereto  in  abatement  waives  the  ob- 
jection. 

Appeal  from  Circuit  (Tourt,  Bibb  County; 
B.  M.  Miller,  Judge. 

Action  in  unlawful  detainer  by  the  Little 
Cababa  Coal  Ompany  against  Thornton 
Cleveland,  in  justice  court.  Judgment  for 
plaintiff,  and  defendant  appealed  to  the  cir- 
cuit court,  where  judgment  was  again  ren- 
dered for  plaintiff,  and  defendant  appeals. 
Affirmed. 

"Little  Cababa  CJoal  Company,  the  lessor, 
hereby  leases  to  the.  undersigned.  Thornton 
CJleveland,  the  lessee,  house  No.  555,  with  the 
premises  inclosed  within  the  indosure  imme- 
<Uately  surrounding  it,  for  occupation  by  the 
lessee  as  a  residence  and  not  otherwise,  being 


a  part  of  the  property  of  lessor  at  Hper,  Ala- 
bama, from  the  date  hereof  and  for  the  term 
and  of  the  duration  of  lessee's  employment  bj 
the  lessor,  and  upon  the  following  terms  and 
conditions:    •    •    • 

"This  lease  is  entered  into  by  the  lessor  in 
consideration  of  the  lessee  being  and  remain- 
ing in  the  employment  of  the  lessor  during 
the  term  of  the  lease.  And  the  lessor  shall 
have  the  right  to  terminate  the  lease,  whenever 
the  lessee  has  ceased  for  a  period  of  five  con- 
secutive days  to  perform  the  duties  of  his  serv- 
ice and  employment  with  the  lessor,  unless  pre- 
vented therefrom  by  some  cause  which  is  sat- 
isfactory to  the  lessor,  or  in  the  event  of  his 
being  discharged  voluntarily. 

"The  lessee  agrees  not  to  sell  or  give  away  or 
otherwise  dispose  of  any  spirituous  or  malt 
liquors  on  the  leased  premises  during  the  term 
of  the  lease,  and  agrees  to  pay  the  rent  prompt- 
ly in  advance,  and,  failing  in  either,  the  lessor 
shsQI  have  the  right  to  terminate  the  lease. 

"The  lessor  may  terminate  the  lease  for  any 
of  the  causes  mentioned,  by  giving  to  the  les- 
see one  day's  notice  in  writing  to  vacate  said 
premises,  and  by  tendering  to  the  lessee  such 
proportion  of  rent  paid  in  advance,  if  any,  for 
the  period  within  which  the  notice  may  be  giv- 
en, as  the  part  of  vuch  period  then  unexpired 
shall  bear  to  the  whole  of  such  period;  and 
after  the  expiration  of  one  day  from  the  date 
of  giving  the  notice  and  making  the  tender 
as  aforesaid  the  lessor  shall  be  entitled  to  im- 
medlstely  retake  possession  of  the  rented 
premises,  and  without  making  any  demand  or 
giving  any  other  notice  to  maintain  an  action  of 
unlawful  detainer  therefor,  any  law,  usage,  or 
custom  to  the  contrary  notwithstanding." 

The  notices  are  similar  to  the  notices  set 
out  in  William  Johnson  v.  Blocton-Cftbaba 
Coal  Co.,  87  South.  559.  The  suit  was  begun 
in  the  justice  court  on  August  7,  tried  on 
August  14,  and  appealed  to  the  circuit  court, 
where  the  case  was  set  for  trial  August  25, 
1920,  and  on  being  reached  was  ordered  to  be 
set  down  on  September  13,  over  the  objection 
and  exception  of  the  defendant,  at  which 
time  the  case  was  tried  over  the  objection 
and  exception  of  the  defendant.  In  other  re- 
8pe<it8  it  is  similar  to  the  other  cases. 

Frank  S.  White  &  Sons,  of  Birmingham, 
for  appellaut. 

Percy,  Benners  4  Burr,  of  Birmingham, 
tor  appellee. 

SOMERVILLE,  J.  The  record  shows 
that  judgment  was  rendered  for  plaintiff  in 
the  justice's  court  on  August  14,  1920,  anU 
that  defendant  filed  his  appeal  bond  on  the 
same  day.  On  August  17,  1920,  the  Justice 
certified  the  transcript  and  proceedings, 
which  vrere  duly  filed  in  the  office  of  the  <^r- 
cuit  clerk  on  August  17,  1920.  Tbe  cause 
was  thereupon  placed  on  the  trial  docket, 
and  was  set  for  trial  on  August  26, 1920.  Oa 
August  26,  1920,  on  motion  of  plaintiff,  tbe 
court  ordered  that  the  cause  be  set  for  trial 
on  September  13,  1920,  on  which  date  the 
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trial  was  bad.  Defendant  duly  objected  to 
tbe  making  of  tbe  latter  order,  and  again 
duly  objected  to  the  trial  of  the  cause  on  tbe 
day  Bet,  on  the  ground  that  it  was  improp- 
erly on  tbe  docket,  and  that  it  was  not  tri- 
able until  the  next  term  of  tiie  court. 

[1]  Defendant's  contention  is  based  upon 
the  provisions  of  section  4720  of  the  Code, 
that  cases  appealed  from  Justices*  courts — 

"must  be  tried  at  the  first  term  thereafter,  if 
the  five  days'  notice  •  •  •  required  by  law 
has  been  giren,  •  *  *  nnles's  good  cause 
be  shown  for  a  coDtinuance;  but  if  such  notice 
has  not  been  given,  the  cause  must  be  con- 
tinued to  the  next  term." 

Since '  the  passage  of  the  act  approred 
September  22,  1916  (Oen.  Acts  1915,  pp.  707, 
708),  providing  that  circuit  courts  shall  t>e 
open  for  all  purposes  throughout  the  year, 
except  during  periods  of  a  week  or  two  near 
tbe  end  of  June  and  near  tbe  end  of  Decem- 
ber, respectively,  the  provisions  of  section 
4720  of  the  Code  have  been  rendered  inapt 
and  inoperative  in  so  far  as  they  deal  with 
terms  of  court  as  held  under  the  former 
system.  That  act  was  intended  to  expedite 
the  trials  of  docketed  causes,  and  not  to  de- 
lay them.  It  provides  tbat  "the  causes  on 
the  dockets  for  trial  shall  be  called  peremp- 
torily at  the  times  fixed  by  law  and  at  such 
other  times  as  may  be  fixed  by  order  of  cir- 
cuit Judge,"  and,  further,  that  "appeals  from 
municipal,  county  and  inferior  courts  shall 
be  preferred  cases."  Manifestly,  all  that  re- 
mains of  the  quoted  provisions  of  section 
4720  is  the  requirement  of  five  days'  notice 
of  the  appeal  before  the  cause  can  be  do<&et- 
ed  and  stand  or  be  set  for  trial. 

[2]  But,  apart  from  the  changes  effected  by 
the  new  act,  it  was  settled  more  than  60 
years  ago  tbat  those  statutory  provisions  as 
to  notice  and  time  of  trial  were  solely  for 
the  benefit  of  the  appellee,  and  that  if  he 
appeared  and  Insisted  upon  a  trial,  though 
the  cause  was  brought  up  and  docketed  dur- 
ing the  term  at  which  it  was  tried,  the  ap- 
X>ellant  could  not  be  heard  to  complain  of  an 
immediate  trial,  since  he  was  the  actor  and 
held  to  be  constantly  in  court  Martin  v. 
Biggins,  23  Ala.  775.  We  hold  that  the  trial 
-court  did  not  err  in  setting  the  cause  for 
trial,  and  proceeding  therewith,  as  shown  by 
tbe  record. 

Questions  are  raised  in  this  case  as  to  the 
nature  and  validity  of  the  contract  of  lease, 
and  the  effect  of  its  stipulations  as  to  ter- 
mination by  the  lessor,  and  also  as  to  the 
Talidity  and  sufficiency  of  the  notice  of  ter- 
mination, and  of  the  statutory  demand  for 
possession,  and  as  to  tbe  effect  of  the  lessor's 
cliarging  and  collecting  an  increased  rental 
for  the  months  of  April  and  May.  All  of 
these  questions  Iiave  l)een  ruled  adversely  to 
appellant  in  the  cases  of  Vinyard  v.  Bepublie 
Iron  &  Steel  Co.,  87  South.  552,  Allen  v.  So. 
Coal  ft  Coke  Co.,  87  South.  562,  Johnson  v. 


Blocton-Cahaba  Coal  Co.,  87  South.  659,  Wat- 
kins  V.  Roden  Coal  Co.,  87  South.  563,  and 
Eddlns  V.  Galloway  Coal  Co.,  87  South.  657. 
all  decided  contemporaneously  herewith. 

The  trial  Judge  properly  gave  the  general 
afiirmatlve  charge  for  plaintiff,  and,  tbe  sev- 
eral rulings  complained  of  being  free  from 
error,  the  Judgment  of  the  drcoit  coiirt  must 
be  affirmed. 

Affirmed. 

All  the  Justices  concur,  except  MILLER, 
J.,  not  sitting. 

McCLELLAN,  J.,  concurs  in  tbe  conclu- 
sion. 

On  Blearing. 

SOMERVIIiLB,  J.  Appellant,  defendant 
in  tbe  court  below,  advances  three  reasons  in 
support  of  his  argument  that  the  general 
charge  was  erroneously  given  for  plaintiff: 
(1)  The  lease  was  terminated  by  an  agent  of 
plaintiff,  whose  authority  to  do  so  was,  un- 
der the  evidence,  a  question  of  fact  for  the 
Jury;  (2)  the  statutes  (Code,  H  4260,  4263) 
confer  Jurisdiction  of  this  action  upon  Jus- 
tices of  the  peace  only  in  those  cases  where 
the  lessee's  possessory  interest  has  terminat- 
ed by  tbe  very  terms  of  the  lease  itself,  and 
not  by  the  optional  act  of  the  lessor;  and 
(3)  the  record  does  not  affirmatively  show 
that  the  Justice  of  the  peace  before  whom  the 
suit  was  brought  had  Jurisdiction  of  the 
cause. 

[3,  4]  1.  It  is  true,  as  stated  in  brief  of 
counsel,  that — 

"If  tbe  authority  of  tlie  agent  and  its  ex- 
tent is  not  evidenced  by  a  written  instrument, 
but  rests  in  parol  and  t*  a  matter  of  disputed 
iaot,  then  it  becomes  a  question  of  fact  for 
the  jury,  and  not  of  law  for  the  court."  (Ital- 
ics supplied.)  Syndicate  Ins.  Co.  v.  Catchings, 
104  Ala.  176,  188^  16  South.  46,  50. 

But  the  authority  of  W.  B.  Henley,  who 
exercised  for  tbe  plaintiff  corporation  the 
prerogative  in  question,  was  clearly  not  "a 
matter  of  disputed  fact."    He  testified: 

"I  am  now,  and  for  a  number  of  years  back 
have  been,  vice  president  and  superintendent  of 
the  plaintiff  company.  As  such  o£Scer,  now 
and  for  a  number  of  years  back,  I  have  had  en- 
tire charge  of  the  plaintifCs  business,  and  bad 
charge  of  liaving  leases  [like  this]  executed,  and 
att  other  matteri  pertaining  to  lame.  I  also 
had  during  all  tliis  time  entire  ctiarge  of  lukv- 
ing  notices  [like  this]  signed  and  served. 
*  *  *  The  original  was  signed  by  me  in  my 
capacity  as  vice  president  and  superintendent. 
I  had  authority  to  sign  and  lerve  it." 

Henley  was  not  a  mere  agent  of  his  com- 
pany, but  was  in  fact  its  alter  ego,  and  in 
the  conduct  of  its  business  be  could  do  every- 
thing ai^roprlate  to  its  ends  and  require- 
ments. Ttds  we  think  was  sufficient  author- 
ity for  the  act  in  question.  But,  in  addi- 
tion to  Ills  general  authority,  he  testified 
tbat  be  bad  specific  authority  thereto.    This 
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testimony,  whldi  wu  wlthont  dispute,  left  no 
room  for  ccHifllctlng  Inferences,  and  tbere 
was  no  q[nestlon  In  tliat  regard  to  be  submit- 
ted to  the  Jury. 

[I]  2.  In  Vizard  Inv.  Co.  v.  Mobile,  etc, 
Co.,  197  Ala.  625,  73  South.  328,  construing 
section  4273  of  the  Code,  which  provides  for 
special  damages  in  double  the  amount  of  the 
annual  rent  in  cases  of  forcible  or  unlawful 
retention  of  premises  by  a  tenant  "after  the 
expiration  of  his  term,"  we  held  that  it  was 
highly  penal,  and  should  be  limited  in  its 
application  "to  the  terms  nominated  in  the 
contract  of  lease  and  its  termination  by  the 
effluxion  of  time  and  its  own  limitation,  and 
not  otherwise,"  and  denied  its  application  to 
a  termination  by  forfeiture  based  upon  a 
provision  of  the  contract. 

Counsel  for  appellant  conceive  that  that 
case  supports  bis  second  contention  as  above 
stated.  It  must  be  observed,  however,  that 
(1)  the  basis  of  that  decision  is  the  highly 
penal  character  of  the  statute  there  con- 
strued ;  and  (2)  the  phrase  in  question — "the 
expiration  of  bis  term" — ^is  quite  different 
from  the  phrase  in  section  4263  defining  the 
unlawful  detainer  of  which  Jurisdiction  is 
conferred  on  Justices  of  the  peace,  viz.  a 
withholding  of  the  premises  by  the  tenant 
"after  the  termination  of  his  possessory  In- 
terest" The  latter  phrase  cannot  be  ration- 
ally construed  as  appellant  would  have  it. 
To  detain  rented  property  after  the  right  to 
possess  it  has  been  terminated,  in  whatever 
manner,  the  owner  having  duly  deitaanded  its 
surrender,  is  an  unlawful  detainer  within  the 
very  terms  of  the  statute,  and  within  its 
remedial  purposes. 

[I]  The  fact  that  the  exercise  of  the  Juris- 
diction may,  in  cases  of  forfeiture  and  can- 
cellation, involve  difficult  questions  of  con- 
tractual interpretation  and  construction,  not 
presented  in  cases  of  automatic  termination, 
is  no  reason  for  denying  the  remedy  in  the 
former  class  of  cases.  Such  questions  may 
arise  In  any  action  on  a  contract  in  a  Jus- 
tice's court,  but  the  right  of  appeal  and  trial 
de  novo  is  a  sufficient  insurance  against  the 
incapacity  of  the  Justice  to  understand  and 
determine  them  correctly. 

[7, 1]  3.  It  is  true  that  in  proceedings  be- 
fore a  Justice  of  the  peace  his  office  records 
must  show  Jurisdiction  of  the  subject-matter 
and  also  of  the  person  or  thing.  Cottingbam 
v.  Smith,  152  Ala.  664,  44  South.  864.  But 
that  requirement  does  not  include  a  showing 
as  to  mere  territorial  Jurisdiction,  or  venue, 
as  it  is  more  properly  called.  Section  4260 
of  the  Code  gives  general  Jurisdiction  In 
these  cases  to  Justices  of  the  peace  "of  the 
county  in  which  the  offense  is  committed." 
The  venue  of  the  action  is  fixed  by  section 
4267,  and  it  must  be  brought  before  "a  Jus- 


tice of  the  peace  for  the  precinct  in  which  the 
lands  or  tmements  are  situated."     If  the 
I  action  be  improperly  brought  as  to  venue, 
i  and  the  defendant  fails  to  seasonably  plead 
I  that   objection    In    abatement,    be    thereby 
waives  it.    Woolf  v.  McGaugh,  175  Ala.  299, 
,  67  South.  754;  Hlnes  v.  Bines,  203  Ala.  633, 
:  84  South.  712 ;  Thompson  v.  U.  S.  Guano  Co., 
I  202  Ala.  327,  80  South.  409. 
I     If  the  premises  here  sued  for  in  fact  lay 
!  in  another  precinct — which  does 'not  appear 
,  — defendant  Ahonld  have  filed  his  plea  in 
[  abatement  in  the  Justice's  court.    Failing  to 
do  so,  the  right  was  effectually  lost    Woolf 
V.  McGaugh,  supra.    The  questions  raised  by 
appellant  are  without  merit,  and  the  appli- 
cation for  rehearing  must  be  overruled. 
Application  overruled. 
All  the  Justices  concur,  except  MILXiER, 
J^  not  sitting. 

McCLELLAN,  J.  (concurring  in  result 
only).  The  action  of  the  circuit  court  in 
setting  Cleveland's  appeal— taken  during  the 

I  then  current  term  of  the  circuit  court  (Gen. 

I  Acts  1915,  pp.  707,  708— for  trial  September 
13,  1920,  notwithstanding  obJecUon  duly 
made  by  Cleveland,  was  warranted.  Justified, 
and  without  error  under  the  authority  con- 
ferred and  the  duty  enjoined  (within  discre- 
tionary limits)  by  Code,  i  4261,  reading: 

"Courts  having  jurisdiction  under  this  chap- 
ter must  be  held  open  at  all  times,  for  the 
consideration  and  determination  of  qnestions 
arising  under  tliis  chapter,  and  judgments  had 
thereon  without  delay." 

"Courts  having  Jurisdiction  under"  that 
"chapter"  (No.  89),  treating  separately  and 
particularly  forcible  entry  and  unlawful  de- 
tainer, include  circuit  courts,  where  the  trial 
is  original  and  de  novo.  Reynolds  v.  Har- 
ris, 62  Ala.  415;  Code,  i  4280,  where  It  is 
provided  that  appeals  from  Judgments  in  ac- 
tions of  forcible  entry  and  unlawful  detain- 
er shall  be  subject  to  the  provisions  of  law 
governing  appeals  from  Justices  of  the  peace, 
"except  as  otherwise  provided  in  this  chap- 
ter." Code,  {  4261,  quoted  above,  is  within 
the  exception  saved  in  Code,  f  4280.  For  the 
consideration  and  determination  of  "ques- 
tions" arising  under  that  diopter  (No.  89) 
the  courts  are  always  open  under  section 
4261.  The  provisions  of  Code,  t  4720,  de- 
fining the  general  system  for  appeals  to  the 
circuit  court  from  Justices  of  the  peace,  refer 
to  terms  of  the  circuit  court  and  expressly 
prescribe  that  the  term  at  which  the  appeal 
may  be  tried  shall  be  the  next  term  after 
the  five-day  notice  prescribed  has  been  given 
— a  limitary  prescription  that  is  not  made  In 
the  special  system  provided  for  the  disposi- 
tion of  forcible  enti7  and  onlawfol  detainer 
cases. 
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BRADFORD  at  al.  V.  LITTLE  CAHABA 
COAL  CO.     (2  Div.  743.) 

(Supreme  Court  of  Alabama.    Jan.  21,  1^1.) 

Appeals  from  Oircoit  Court,  Bibb  County; 
B.  M.  MUler,  Judge. 

Action  in  unlawful  detainer  b7  the  Idttle  Ca- 
haba  Coal  Company,  against  Charles  Bradford 
and  others.  From  judgments  for  plaintiff,  de- 
fendants appeaL    Affirmed. 

Frank  S.  White  &  Sons,  of  Birmingham,  for 
appellants. 

Percy,  Beimers  &  Burr,  of  Birmingham,  for 
appellee. 

PER  CURIAM.  Carried  under  this  number 
are  96  appeals,  all  involving  the  same  question, 
and  which  by  agreement  of  counsel  are  to  be 
determined  by  the  test  case  of  Thornton  Cleve- 
land V.  Little  Cahaba  Coal  Co.,  87  South.  567. 

Each  appeal  is  affirmed  on  .Uie  authority  of 
Thornton  Cheveland  T.  Little  Cahaba  Coal  Co., 
87  South.  667. 


(206  Ala.  Sm 

ORR  V.  DECATUR  BOX  &  BASKET  CO. 

(8  DIv.  263.) 

(Supreme  Court  of  Alabama.    Mot.  25,  1920. 
Rehearing  Denied  Feb.  10,  1921.) 

1.  Matter  and  servant  «=9220(2)— Under  stat- 
ute employi  not  reporting  defeot  In  maoiilne 
"assumee  risk." 

Under  C!ode  1907,  i  3910,  snbd.  1,  an  em- 
ploy6  who  knows  of  a  defect  in  the  machine  on 
which  he  works,  and  of  the  employer's  negli- 
gence in  connecti6n  therewith,  but  negligently 
fails,  within  a  reasonable  time,  to  give  infm- 
mation  thereof  to  the  employer  or  some  one 
superior  to  himself  in  the  employer's  service, 
assumes  the  risk,  where  the  employer  does  not 
already  know  of  the  defect  or  negligence,  though 
it  was  not  his  duty  to  remedy  the  defect,  and 
he  did  not  commit  the  negligent  act  causing  the 
injury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assump- 
tion of  Risk.] 

2.  Master  and  servant  «=>236(6)— Employi 
held  negligent  In  placing  hand  on  block  be- 
ing sawed. 

An  employi  who  knows  that  the  lever  on  a 
machine  is  broken  and  defective  and  that  by 
placing  his  hand  on  a  block  of  wood  to  be  cut 
or  sawed  he  will  probably  be  cut,  but  who  nev- 
ertheless puts  his  hand  on  the  block,  when  it 
is  not  necessary  or  proper  to  do  so,  is  guilty 
of  contributory  negligence. 

S.  Master  and  servant  9=9217(19)— Instruction 
on  working  with  knowledge  of  danger  proper. 
An  instruction  that}  though  a  lever  on  a 
machine  was  broken  and  thereby  defective,  yet 
if  the  employ^  operating  it  knew  of  the  condi- 
tions of  the  lever  and  knew  and  appreciated 
the  danger,  if  any,  incident  to  its  use,  he  could 
not  recover  for  an  injury,  was  properly  given. 


BOX  A  BASKET  00.  57] 

So.) 

4.  Master  and  servant  «C9I07(I),  286(10)— 
Strength  of  appllanoe  not  sole  test  of  fltaeaa, 
which  Is  for  Jury. 

Where  it  was  alleged,  and  there  was  evi- 
dence, that  a  lever  holding  blocks  in  place  wliile 
being  sawed  was  broken  and  repaired  in  such 
manner  that  it  wabbled,  an  instruction  to  find 
for  defendant  if  the  machine  was  as  strong  at 
the  time  of  plaintilTs  injury  as  before  it  was 
broken  was  error,  as  mere  strength  was  not  the 
sole  test  of  fitness,  and  it  was  for  the  jury  to 
say  whether  the  madiine  was  defective  not- 
withstanding its  strength. 

5.  Master  and  servant  4s>264(5)— Evidence  of 
acquiescence  In  violation  of  rule  Inadmissible 
under  pleadings. 

Evidence  of  an  employer's  acquiescence  in 
the  continuous  violation  of  a  rule  forbidding 
employ^a  to  wear  gloves  while  operating  a  ma- 
chine was  not  admissible  under  a  plea  alleging 
that  plaintiff  had  bees  Instructed  not  to  wear 
gloves. 

Appeal  from  Clrcnlt  Comt,  Morgan  Oran- 
^;  O.  Kyle^  Judge. 

Action  by  Earnest  Orr .  against  the  De- 
catur Box  Sc  Basket  Company  for  damages 
for  Injuries  Buttered  while  In  Its  employment. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

The  counts  state  the  employment  by  the' 
defendant  of  the  plaintiff  In  Its  boz-manu- 
facturlng  plant  and  the  placing  of  plaintiff  to 
work  at  a  machine  having  a  lever  which  was 
used  for  the  purpose  of  holding  the  blocks 
in  place  while  being  sawn.  Prior  to  the  In- 
jury this  lever  had  become  broken  and  had 
been  repaired  in  a  way  descrlljed  therein,  but 
in  repairing  it  the  repairs  were  made  in  such 
a  way  that,  instead  of  holding  the  lever  firm, 
as  It  should  have  done,  the  lever  was  allowed 
while  attempting  to  hold  the  blocks  In  place 
to  vibrate  or  wabble  In  various  directions, 
causing  plaintiff's  hand,  which  was  holding 
the  lever,  to  come  in  contact  with  a  revolv- 
ing saw,  severing  his  foireflnger  and  other- 
wise injuring  him. 

Plea  2  Is  as  follows: 

Plaintiff  knew  of  the  alleged  defect  or  neg- 
ligence causing  his  alleged  injury  and  negli- 
gently failed  within  a  reasonable  time  to  give 
information  thereof  to  his  employer  or  to  some 
one  superior  to  himself  engaged  in  the  service 
or  employment  of  liis  employer,  and  defendant 
avers  that  bis  employer  did  not  already  know  of 
such  defect  or  negligence  which  was  known  to 
plaintiff. 

Plea  4  Is  similar  to  idea  2,  except  It  goes 
more  into  detail  in  its  allegation  of  want  of 
knowledge  on  the  part  of  the  defendant  of 
the  defect 

Plea  7,  as  amended: 

Plaintiff  had  heretofore  been  instructed  bg 
the  defendant  not  to  wear  gloves  when  he  was 
operating  the  machine  in  question,  and  plaintiff 
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diaobeyed  uld  instmctions  and  waa  wearing 
gloTM  at  the  time  he  was  injured,  and  because 
of  hia  Tiolation  of  said  instructions  he  received 
the  injury  complained  of,  that  by  the  wearing 
of  glores  rendered  it  more  likely  for  the  saw 
teeth  to  catch  the  fabric  of  the  glove  and  draw 
the  hand  of  the  wearer  against  the  saw  and 
cause  it  to  be  cat,  and  that  on  this  occasion 
the  saw  caught  the  glove  worn  by  the  plaintiff 
on  the  hand  which  was  cut  and  thereupon 
caught  and  cut  plaintiff's  hand  as  alleged,  and 
that  idaintilf  received  the  said  injury  by  reason 
of  and  as  a  proximate  consequence  of  the  neg- 
ligence of  the  plaintiff  in  wearing  said  glove 
as  hereinbefore  alleged. 

As  a  replication  to  pleas  2  and  4  plain- 
tiff filed  replication  A,  as  follows: 

Plaintit(  avers  that,  although  he  did  know  of 
the  defect,  he  did  not  assume  any  risk,  because 
it  was  not  bis  duty  to  remedy  the  defect  nor 
that  be  committed  the  negligent  act  causing 
the  injury  complained  of. 

Tbe  following  la  plea  10: 

Plaintiff  was  himself  guilty  of  negligence 
which  proximately  contributed  to  his  injury, 
in  this:  Plaintiff,  well  knowing  that  the  lever 
was  broken  and  thereby  defective  as  alleged, 
and  that  by  the  placing  of  his  hand  on  the  block 
of  wood  to  be  cut  or  sawed  on  th«  near  side 
toward  the  saw  he  would  probably  be  cut  by 
the  saw,  nevei:theless  plaintiff  negligently  put 
his  hand  on  the  block  of  wood  on  which  he  was 
sawing  on  the  near  side  toward  the  saw,  and 
received  his  injnry  to  his  hand  so  placed  aa 
aforesaid;  that  it  was  not  necessary  or  proper 
for  plaintiff  to  place  his  hand  on  said  block 
of  wood  aa  It  came  in  contact  with  saw  in 
order  to  saw  said  block  of  wood. 

The  following  cbargea  were  given  at  de- 
fendant's request: 

(B)  The  court  charges  you  that,  even  though 
you  believe  from  the  evidence  that  tbe  lever 
referred  to  in  the  evidence  in  thia  case  was 
broken  and  thereby  defective,  yet,  if  you  be- 
lieve from  tbe  evidence  that  the  plaintiff,  at 
the  time  he  was  operating  the  machine  and  be- 
fore he  was  injured,  knew  of  the  conditions  of 
the  lever  and  knew  and  appreciated  the  danger, 
if  any,  incident  to  its  use,  then  there  can  be 
no  recovery  in  this  case. 

(8)  If  yon  find  that  the  broken  part  of  the 
machine  after  it  was  broken  and  repaired  and 
at  the  time  of  the  injury  was  as  strong  as  it 
was  before  it  was  broken,  then  you  must  find 
for  the  defendant. 

Wert  tc  Hntson,  of  Decatur,  for  appellant 
S.  A.  Lynne,  of  Decatur,  for  appellee. 

SATRE,  J.  [1]  Plaintiff,  appellant,  de- 
clared under  subdivision  1  of  section  3910  of 
tbe  Code  (Employers'  Liability  Act)  as  for  in- 
juries caused  by  a  defect  in  defendant's  ma- 
dilnery.  Pleas  2  and  4,  thougb  labeled  pleas 
of  contributory  negligence,  were,  in  effect, 
pleas  of  assumption  of  risk  and  undertook  to 


set  up  a  defense  according  to  the  first  phase 
of  the  proviso  shown  by  tbe  last  paragraph 
of  the  section  as  printed  on  page  602  of  the 
Civil  Code  of  1907.  The  sufficiency  of  these 
pleas  has  been  aiSrmed  by  this  court  in  a 
number  of  cases.  Standard  Portland  Cement 
Co.  ▼.  Thompson,  191  Ala.  444,  67  South.  608 ; 
Clinton  Mining  Co.  v.  Bradford,  192  Ala.  676, 
69  South.  4 ;  Bumwell  Coal  Co.  v.  Setzer,  191 
Ala.  S98,  67  South.  604;  Reynolds  v.  Wood- 
ward Iron  Co.,  199  Ala.  231,  74  South.  360; 
Clinton  Mining  Co.  v.  Bradford,  200  Ala.  308, 
76  South.  74.  Tbe  same  authorities  show 
that  the  court's  ruling  on  tbe  demurrer  to 
replication  A  was  free  from  error. 

[2,  S]  The  demurrer  to  plea  10,  a  proper 
plea  of  contributory  negligence,  was  properly 
overruled,  and  charge  B  was  properly  given 
on  defendant's  request  S.-S.  Steel  &  Iron 
Co  T.  White,  203  Ala.  82,  82  South.  96. 

[4]  Charge  8,  given  at  the  request  of  de- 
fendant should  have  been  refused.  More 
strength  was  not  the  sole  proper  test  of  the 
fitness  of  the  machine  after,  or  for  that  mat- 
tef  before,  the  break  was  repaired.  The  al- 
legation  of  the  complaint  was  that  the  ma- 
chine, after  it  was  repaired,  vibrated  or 
wabbled.  There  was  evidence  to  sustain  this 
all^^tlon,  and  it  was  for  the  jury  to  say 
whether  the  machine  was  defective  for  this 
reason,  notwithstanding  It  may  have  l>een 
as  strong  as  it  Iiad  been  before  it  was  brok- 
en, and  whether  such  defect,  if  defect  it  was. 
proximately  caused  plaintiff's  injuries. 

[6]  It  does  not  appear  that  the  trial  court 
committed  error  in  Its  rulings  on  the  evi- 
dence, offered  with  a  view,  it  seems,  to  show- 
ing that  defendant  had  acquiesced  in  the  con- 
tinuous violation  of  its  rule  which  required 
its  employes  not  to  wear  gloves  wh«i  operat- 
ing the  machine  in  question.  A.  <3.  S.  ▼. 
Roach,  110  Ala.  266,  20  South.  132.  Demur- 
rer to  plea  6,  in  wliicb  defendant  attempted 
to  set  up  such  a  rule  and  plaintifTs  violation 
of  it  woa  sustained,  thus  putting  that  issue 
out  of  the  case.  Nor  was  this  evidence  ad- 
missible under  amended  plea  7.  The  evi- 
dence in  the  case  of  each  assignment  of  error 
was  patently  irrelevant  to  the  issue  whether 
or  not  defendant  had  Instructed  plaintiff  not 
to  use  gloves. 

For  the  error  shown  the  judgment  la  re- 
versed.   The  canse  is  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  GARDNER  and 
BROWN,  JJ.,  ooncnr. 

On  Rehearing. 

PER  CURIAM.  Application  for  rehearing 
overruled. 

ANDERSON,  C.  J.,  and  SATRB^  GARD- 
NER, and  HILLBB,  JJ,  concur. 
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V.  STATE,    (i  DIv.  174.) 


(Snpreme  Coort  of  Alabama.    Jan.  IS,  ISSil. 
Rehearing  Denied  Feb.  11,  1921.1 

1.  Jury  «=>90— Juror  related  to  defendant's 
wife  held  subject  to  challenge  for  cause;  "re- 
lated by  affinity  within  fifth  degree." 

ProspectlTe  juror  whose  wife  was  the  aunt 
of  defendant's  wife,  and  who  therefore,  accord- 
ing to  the  rule  of  the  civil  law,  was  related  to 
the  defendant  by  affinity  within  the  fifth  degree, 
was  subject  to  challenge  tor  cause  under  Code 
1907,  {  7276,  subd.  4. 

2.  Criminal  law  «=>il70i/2(i)— Witnesses  <8=» 
286(4)— Improper  redireet  examination  held 
not  graund  for  reversal. 

In  prosecution  for  murder,  where  deceased's 
wife  had  testified  on  cross-examination  that  as 
far  as  she  knew  there  was  no  bad  feeling  be- 
tween the  deceased  and  the  defendant,  that  they 
were  perfectly  friendly  and  had  been  working 
together  two  days  prior  to  the  homicide,  re- 
direct examination  as  to  whether  defendant  and 
two  other  named  persons  yisited  her  home,  ad- 
mitted by  court  on  prosecuting  attorney's  state- 
ment that  the  testimony  was  ofFered  to  show 
conspiracy  between  defendant  and  such  other 
persons  "who  were  jointly  indicted  with  him," 
where  such  other  persons  had  been  granted 
separate  trials,  was  improper  as  to  the  other 
persons,  but  technical  error  not  ground  for  re- 
versal. 

3.  Criminal  law  4=3844 (I)— Exceptions  to 
charge  held  Insuffloient 

Exception  that  "defendant  excepts  to  that 
part  of  the  charge  as  to  alibi,  circumstantial 
evidence,  and  the  duty  of  the  defendant  to  deny 
statements  made  in  his  presence"  ketd  without 
merit. 
Brown,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Washington 
Oonnty;    Ben  D.  Turner,  Judge. 

Demus  Beech  was  convtcted  of  murder  in 
the  first  degree,  and  he  appealed.    Afiirmed. 
See,  also,  203  Ala.  629,  84  South.  753. 

The  defendant  together  with  two  Lopers 
was  jointly  indicted  for  killing  James  M. 
Turner.  The  other  facts  sufficiently  appear 
from,  the  oirfnicm  of  the  court. 

The  exceptions  to  the  oral  charge  are  in 
these  words: 

"Defendant  excepts  to  that  part  of  the  charge 
as  to  alibi,  circumstantial  evidence,  and  the  duty 
of  the  defendant  to  deny  statements  made  in  his 
presence." 

Webb,  HcAlpine  &  Grove,  of  Mobile,  for 
appellant 

J.  Q.  Smith,  Atty.  Oen.,  and  Lamar  Field, 
Asst.  Atty.  Gen.,  for  the  State. 

BROWN,  J.  [1]  The  wife  of  Juror  Bas> 
ley  was  the  ann^  or,  as  the  record  expresses 
it,  "half-aunt,"  of  the  defendant's  wife,  and. 
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computing  according  to  the  rule  of  the  civil 
law,  the  Juror  was  related  to  the  defendant 
by  affinity  within  the  fifth  degree,  and  was 
subject  to  challenge  for  cause.  Code  1907, 
I  7270,  subd.  4;  Danzey  v.  State,  126  Ala. 
15,  28  South.  697. 

Mrs.  Turner,  the  wife  of  deceased,  was 
examined  as  a  .witness  in  behalf  of  the  state, 
and  testified  that  on  the  morning  of  March 
7,  lOlS,  her  husband  left  home  about  10  or 
15  minutes  to  6  o'clodt,  and  she  did  not  see 
him  again  until  his  dead  body  was  brought 
to  his  father's  house  the  following  day; 
and  on  cross-examination  by  defendant  the 
witness  testified  that  "so  far  as  she  knew 
there  was  no  bad  feeling  between  her  hus- 
band and  the  defendant,  but  they  were  per- 
fectly friendly  and  had  been  working  togeth- 
er two  days  prior  to  the  homicide."  She 
was  then  asked  on  redirect  examination  by 
the  solicitor  the  following  question: 

"Sirs.  Tamer,  defendant's  attorney  asks  If 
your  husband  and  Demus  were  friendly.  State 
whether  or  not  Demus  Beech.  Quinnie  and  Hen- 
ry Loper  visited  your  home." 


The  defendant  objected  to  the  question  In 
so  far  as  it  related  to  Qulnuie  and  Henry  Lo- 
per, and  the  objection  was  sustained,  and 
thereupon  the  soU<dtor  sold: 

"The  state  offers  and  proposes  to  show  a 
conspiracy  between  Quinnie  and  Henry  Loper 
and  Demus  Beech,  who  are  jointly  indicted  with 
him." 

The  court  then  overruled  the  objection,  and 
the  defendant  excepted,  and  witness  answer- 
ed, "No,  sir." 

[2]  The  purpose  and  effect  of  this  testi- 
mony was  to  destroy  any  favorable  infer- 
ence or  light  the  proven  friendly  relation  be- 
tween deceased  and  the  defendant  mij^ht  shed 
upon  the  pending  controversy,  and  the  ques- 
tion should  have  been  limited  to  the  defend- 
ant. This  testimony  certainly  did  not  tend 
to  show  a  conspiracy  between  the  defendant 
and  the  Lopers  to  do  hurt  to  the  deceased, 
and  the  statement  of  the  solicitor  that  ttie 
state  proposed  to  show  a  conspiracy  between 
the  defendant  and  the  Lopers,  who  .were 
jointly  indicted  with  him,  had  a  tendency 
to  accentuate  the  hurtful  effect  of  this  tes- 
timony, and  to  impair  the  benefits  of  the 
severance  and  separate  trial  which  had 
been  granted  to  the  defendant  The  ruling 
of  the  court  was  therefore  erroneous  and 
hurtful,  and  must  work  a  reversal  of  the 
judgment  On  this  point  ANDERSON,  C.  J., 
and  McCLELLAN,  SAYRE.  SOMERVILLE, 
and  THOMAS,  J  J.,  hold  that,  while  this  rul- 
ing shows  technical  error,  It  Is  not  such  as 
to  justify  a  reversal  of  Uie  judgment. 

Substantially  the  same  predicate  for  the 
admissibility  of  the  testimony  relating  to  the 
dog  being  trained  to  trail  human  beings  was 
before  the  court  In  the  Ix>per  Case,  87  South. 
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82,  and  It  was  tbere  ruled  against  tbe  con- 
tention of  appellant  that  the  predicate  was 
sufficient  to  carry  the  matter  to  the  Jury. 

The  conversations  testified  to  by  the  .wit- 
ness Onderdonk  and  other  witnesses  oc- 
curring while  the  defendant  was  confined  In 
Jail  with  the  Lopers  was  admitted  without 
objection,  and  nothing  Is  presented  In  re- 
spect to  the  admissibility  of  the  evidence. 

[3]  The  exceptions  to  tbe  oral  charge  of  the 
court  are  without  merit  B.  R.,  L.  &  P.  Co. 
y.  Friedman,  187  Ala.  567,  67  South.  839; 
Cowart  T.  State,  16  Ala.  App.  119,  75  South. 
711. 

The  result  Is  that  the  Judgment  must  be 
affirmed. 

Affirmed. 

ANDERSON,  C  J.,  and  McCLBI/LAN, 
SATRE,  SOMERVILLE,  and  THOMAS,  JJ., 
concur. 

BROWN,  j^  dissents. 

GARDNER,  J.,  not  sitting. 


(205  Ala.  47) 

LOUISVrLLE  &  N.  R.  CO.  v.  HOLMES. 
(8  DIv.  271.) 

(Supreme  Conrt  of  Alabama.    Not.  25,  1920.) 

1.  PUading  9=>248(  1 1)— Amendment  a*  to 
place  of  Injury  ailQwahle  where  record  did 
not  Inform  court  that  a  dlfTerent  cause  was 
alleged. 

Ck>de  1907,  f  6367,  permits  amendments 
changing  descriptive  allegations  of  tlie  com- 
plaint where  the  record  does  not  inform  the 
trial  court  that  a  new  cause  is  alleged,  so  that 
the  court  did.  not  err  in  permitting  plaintiff  to 
change  an  averment  of  injury  at  A.  in  M.  coun- 
ty to  injury  at  V.  in  O.  county. 

2.  Trial  «=>260  (8)— Requested  Instruotlon  eev- 
ered  by  others  given  Is  properly  refused. 

Requested  instruction  need  not  be  given 
where  covered  by  instructions  given. 

3.  Carriers  9=>32 1  (3)— Instruction  on  oare  re- 
quired as  to  passengers  held  misleading. 

An  instruction  that  "the  degree  of  care 
that  a  carrier  is  required  to  take  of  a  passen- 
ger does  not  mean  that  every  possible  or  con- 
ceivable care  and  precaution  which  might  in- 
crease or  even  assure  the  safety  of  the  pas- 
senger must  be  taken,  but  only  such  care  as  is 
reasonably  practicable  under  the  circumstanc- 
es," is  misleading  when  standing  alone,  though 
it  might  be  sanctioned  if  elucidating  definition 
of  due  diligence. 

4.  Trial  «=3253(9)— Instruotions  omitting  oare 
of  observance  by  conductor  of  train  dis- 
charging passengers  held  erroneous. 

In  an  action  for  injuries  to  a  passenger,  re- 
quested instruction  for  defendant  as  to  tbe  care 
of  the  conductor  in  placing  himself  in  position 
to  observe,  but  omitting  the  hypothesis  of  doe 


care  in  observing,  whether  passengers  were  get- 
ting on  or  off,  were  properly  refused. 

5.  Carriers  4=9343— EvIdMoe  that  a  passen- 
ger attempted  to  board  train  at  a  regular 
stopping  plaoe  held  sdmlssible. 

Evidence  that  plaintiff,  injured  by  defend- 
ant railroad,  was  attempting  to  board  the  train 
at  a  regular  stopping  place,  was  admissible  as 
tc  care  exerdaed  by  her  in  view  of  defendant's 
plea  of  the  general  issue  with  leave  to  give  in 
evidence  any  matter  that  would  be  a  good  de- 
fense if  specially  pleaded,  and  contending  that 
plaintiff  was  negligent. 

6.  Appeal  and  error  «=>I058(2)— Error  In  ex- 
cluding avidenee  tliat  passenger  did  not  com- 
plain of  her  injury  to  oonduetor  held  harmless. 

Any  error  in  refusing  to  permit  a  railroad 
conductor  to  testify  that  plaintiff  did  not  com- 
plain to  him  of  an  injury  from  a  jerk  or  jar 
of  the  train  was  not  reversible,  where,  accord- 
ing to  plaintiff's  version,  the  conductor  was 
necessarily  informed  of  the  occurrence,  and 
where  he  did  testify  that  he  had  never  heard 
of  the  accident  until  summoned  to  court. 

7.  Carriers  «=>320(  I )— Passenger's  right  to 
reoover  on  conflicting  evidence  was  for  the 
Jury. 

A  passenger's  right  to  recover  for  personal 
injuries  was  for  the  jury  on  a  conflict  in  tbe 
evidence. 

8.  Appeal  and  error  «=3l005(4)— Appellate 
court  will  not  ovemile  denial  of  new  trial  on 
mere  prependeranoe  of  evidence. 

A  mere  preponderance  of  the  evidence 
against  the  verdict,  or  that  the  verdict  is  not 
in  accord  with  the  conclusion  the  Supreme 
Court  would  reach,  if  deciding  upon  the  facts, 
will  not  auf&ce  as  a  reason  for  ascribing  error 
to  the  trial  conrt  in  overruling  the  motion  for 
a  new  trial. 

Appeal  from  Circuit  Court,  Morgan  Cotm- 
ty ;  F.  Lloyd  Tate,  Judge. 

Action  by  Mrs.  Pearl  F.  Holmes  against 
the  Louisville  &  Nashville  Railroad  Company 
for  damages  for  Injuries  while  a  passenger. 
Judgment  for  the  plaintiff,  and  defendant  ap- 
peals. Transferred  from  the  Court  of  Ap- 
peals under  section  6,  Acts  1911,  p.  449.  Af- 
firmed. 

The  original  summons  and  complaint  was 
executed  June  27,  1918,  and  alleged  the  ac- 
cident to  have  occurred  on  or  about  January 
28,  1918.  The  amendment  offered  was  In 
September,  1919. 

The  following  are  the  diarges  refused  to 
tbe  defendant: 

(2)  1  charge  yon,  gentlemen  of  the  Jury,  that 
the  degree  of  care  that  a  carrier  is  required  to 
take  of  a  passenger  does  not  mean  that  every 
possible  or  conceivable  care  and  precaution 
which  might  increase  or  even  assure  the  safety 
of  the  passenger  must  be  taken,  but  only  such 
care  as  is  reasonably  practicable  under  the 
circumstances. 

(19)  I  diarge  you,  gentlemen  of  the  Jury,  la 
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the  operation  of  a  railroad  passenger  train,  if 
■after  stopping  and  waiting  a  reasonable  time 
for  passenger*  to  get  off  the  conductor  places 
himself  in  a  position  where  he  can  see  and 
know,  and  there  ar«  do  indications  that  others 
or  any  deaire  or  intend  to  alight  or  get  on,  the 
condnctor  may  then  cause  the  car  to  move,  and 
if  passengers  after  this  attempt  to  get  on  or 
oflF,  without  further  notice  to  the  conductor,  and 
he  has  no  actual  knowledge  of  their  intention 
and  position,  they  do  so  at  their  peril,  and  not 
at  the  peril  of  the  carrier. 

(20)  I  charge  yoo,  gentiemen  of  the  jury,  if 
the  railroad  train  in  ita  operation  stops  and 
waits  at  a  station  a  reasonable  time  for  pas- 
sengers to  get  on  and  off,  and  the  conductor  of 
said  train  places  himself  in  a  position  where  he 
can  see  and  know  the  conditions  and  circum- 
stances surrounding  the  train,  and  the  said 
conductor  sees  no  indications  of  others  or  any 
one  to  alight  or  get  on  the  train,  the  coildactor 
may  then  cause  the  train  to  move,  and  if 
thereafter  passengers  attempt  to  get  on  or  off 
of  said  train,  without  further  notice  to  tile  con- 
ductor, and  he  has  no  actual  knowledge  of  their 
intentions  and  position,  they  do  so  at  their 
pern,  and  not  at  the  peril  of  the  carrier. 

Aaslgnment  23  is  as  follows : 

The  court  erred  in  sustaining  the  objection 
to  the  following  question  to  the  condnctor: 
"IMd  any  lady  report  to  you  on  that  occasion, 
oo  January  28,  1918,  that  she  had  been  hurt 
by  reaaon  of  a  violent  Jerk  or  Jar  of  the  train?" 

Eyater  ft  Byster,  «f  Albany,  for  appellant. 
Callahan  ft  Harris,  of  Decatnr,  for  appel- 
lee, 

SATRB,  3.  [1]  Appellee,  suing  as  a  passen- 
ger, recovered  Judgment  against  appellant  on 
nocoont  of  personal  injuries  alleged  in  her 
original  complaint  to  have  been  Inflicted  by 
the  negligent  operation  of  one  of  appellant's 
trains  at  Albany,  In  Morgan  county.  More 
than  a  year  after  the  commencement  of  the 
action  plaintiff  was^  allowed  to  amend  her 
complaint  so  as  to  make  it  allege  that  her  in- 
juries were  Inflicted  at  Vinemont,  In  Cullman 
county.  Defendant  opposed  this  amendment 
in  every  possible  way ;  the  ground  of  objec- 
tion being  that  it  introduced  a  new  and  dis- 
tinct cause  of  action. 

PlalnttfTs  cause  of  action — that  to,  the  In- 
jury on  account  of  which  she  sued — could  not 
have  happened  at  both  places,  but  It  is  pos- 
sible that  she  suffered  from  similar  accidents 
at  both,  and  in  the  last-named  event  an  ac- 
tion on  one  could  not  by  amendment  be  con- 
verted into  an  acticm  on  the  other.  Under 
the  statute  of  this  state  (section  5367  of  the 
Code)  amendments  such  as  here  proposed, 
amendments  changing  descriptive  allegations 
of  the  complaint,  must  be  allowed  where  the 
record  itself  does  not  clearly  Inform  the  trial 
court  as  to  the  Identity  or  nonldentlty  of  the 
new  matter  with  the  old,  and  any  issue  as  to 
identity  vel  non  must  be  subn^tted  as  an  ia- 
■ne  of  fact  to  the  jury,  and  so  injustice  to  the 
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party  against  whom  the  amendment  is  allow- 
ed will  be  avoided.  Brown  v.  Loeb,  177  Ala. 
106,  68  South.  330;  Ala.  Consolidated  Coal 
ft  Iron  Co.  V.  Heald,  154  Ala.  580,  45  South. 
686. 

[2, 3]  There  was  no  reversible  error  in  re- 
fusing charge  2  requested  by  defendant  The 
charge  was  verbally  inaccurate,  as  the  brief 
for  appellee,  plaintiff,  points  out;  but,  apart 
from  that,  the  measure  of  diligence  necessary 
to  be  exercised  by  defendant  In  caring  for  the 
safety  of  its  passengers  was  correctiy  stated 
to  the  Jury  in  charges  8  and  7  given  on  its 
request,  and  while  the  language  of  the  charge 
In  question,  apart  from  its  mere  verbal  inac- 
curacy, was  taken  from  the  opinion  In  B.  R., 
li.  ft  P.  Co.  V.  Barrett,  179  Ala.  274,  282,  60 
South.  262,  where  it  served  to  elucidate  an 
antecedent  definition  of  due  diligence,  with- 
out Its  antecedent  context  It  tended  to  mis- 
lead the  Jury. 

[4]  Charges  19  and  20,  refused  to  defend- 
ant, omit  the  hypothesis  of  due  care  on  the 
part  of  the  conductor  to  ascertain  whether 
passengers  are  getting  on  or  off  the  train 
when  he  gives  the  signal  for  it  to  move. 
Merely  placing  himself  In  position  is  not 
enough.  In  that  position  he  must  exercise 
care  to  know  whether  passengers  are  about 
to  get  on  or  oB. 

[I]  The  question  whether  plaintiff  under- 
took to  get  on  the  train  at  a  "regular  place" 
was  pr(^)erly  allowed  in  view  of  the  fact  that 
defendant  had  pleaded  the  general  Issne  "In 
short  by  consent  with  leave  to  give  in  evi- 
dence any  matter  that  would  be  a  good  de- 
fense if  specially  pleaded."  Defendant  was 
contending  that  plaintiff's  negligence  had 
contributed  to  her  injury,  and  oa  this  issue 
If  not  otherwise,  she  was  properly  allowed  to 
show  that  she  undertook  to  board  the  train 
at  a  regular  stopping  place,  at  a  place  where 
it  was  defendant's  duty  to  look  out  for  her. 

[6]  No  inference  was  to  be  drawn  against 
the  plaintiff  by  reason  of  the  fact  that  she 
did  not  complain  to  the  conductor  of  an  oc- 
currence of  which,  according  to  her  version 
of  the  case,  he  was  part  and  necessarily  well 
informed.  Moreover,  defendant's  conductor, 
to  whom  the  qneetiMi  was  addressed,  denied 
that  any  such  accident  had  happened  or  that 
he  had  ever  heard  of  it  until  summoned  to 
court.  Upon  the  whole,  thai,  we  conclude 
that  no  such  Injury  viras  done  by  the  ruling 
against  defendant's  question,  assignment  23, 
as  would  require  a  reversal. 

{7]  Whether  upon  the  whole  evidence  plain- 
tiff should  have  been  allowed  to  recover  was 
a  question  for  Jury  dectolon;  that  Is,  tlve 
evidence  was  In  conflict. 

[8]  Nor  can  tUs  court  predicate  error  of 
the  action  of  the  trial  court  in  overruling  the 
motion  for  a  new  trlaL  To  what  has  been 
said  above  we  may  add  that  a  mere  prepon- 
derance of  the  evidence  against  the  verdict, 
ot  that  the  verdict  Is  not  la  accord  with  the 
conclusion  this  court  would  reach.  If  dedd* 


Digitized  by 


Google 


676 


87  SOUTHEBN  BEPORTEB 


(AU. 


Ing  upon  the  fkcte,  will  not  suffice  as  a  reason, 
for  aacrlblng  error  to  tlie  trial  court  in  over- 
ruling the  motion.  Cobb  t.  Malone,  92  Ala. 
eSO,  9  South.  738;  Home  Telephone  C!o.  T. 
BobertsoD,  167  Ala.  179,  62  South.  66S. 
Affirmed. 

ANDERSON,   O.   J.,  and  GABDNBB  and 
BROWN,  JJ.,  concur. 


<»5  Ala.  SS> 

STRICKLAND  v.  JACKSON.     (8  DIv.  278.) 

(Supreme  Court  of  Alabama.    Nor.  25,  1920.) 

1.  Animals  «=3l6— Owner  of  animal  injured  In 
breeding  has  burden  of  proof. 

Plaintiff,  suing  for  injury  to  bis  mare  by 
defendant's  nettligence  when  causing  his  borse 
to  serve  the  mare  for  hire,  had  the  burden  of 
proving  that  the  injury  resulted  from  defend- 
ant's lack  of  ordinary  care  in  managing  and 
controlling  the  horse  in  the  process  of  service. 

2.  Appeal  and  error  «=>93l(l)— Judgment  by 
eonrt  without  Jnry  tapported  by  all  Intend- 
ments sustaining  a  verdict. 

Where  a  cause  is  tried  by  a  court  without 
a  jury,  the  judgment  rendered  is  supported  by 
all  the  intendments  which  are  indulged  to  sus- 
tain a  judgment  founded  upon  the  verdict  of  a 
jury. 

3.  Animals  «=>  16— Evidence  held  to  show  no 
negligence  In  handling  stallion. 

In  suit  for  injury  to  and  death  of  mare  by 
defendant's  negligence  In  controllini;  his  horse 
in  serving  the  mare  for  hire,  held,  that  the 
great  weight  of  evidence  proved  that  defendant 
did  exercise  ordinary  care,  necessitating  rever- 
sal of  judgment  for  plaintiff  and  rendering  judg- 
ment for  defendant 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty ;  Charles  P.  Almon,  Judge. 

Action  by  I.  L.  Jackson  against  G.  W. 
Strickland.  Judgment  for  idaintltT,  and  de- 
fendant appeals.  Transferred  from  Court  of 
Appeals  under  Acts  1911,  p.  449,  i  6.  Revers- 
ed and  rendered. 

The  following  Is  the  version  of  the  plain- 
tiir  and  the  defendant: 
The  plaintiff  said: 

"I  was  at  the  mare's  head  when  the  horse 
was  turned  to  her,  and  was  not  where  I  could 
see  whether  or  not  the  entry  was  wrong. 
•  •  •  Defendant  first  started  to  let  the 
horse  serve  the  mare,  and  the  mare  was  twist- 
ing about,  and  the  house  got  crossways  with 
the  mare,  and  the  defendant  tool(  the  borse  off 
and  made  him  put  liis  tool  up.  When  the  horse 
got  ready  again,  we  placed  Uie  mare,  and  W.  H. 
Hill  was  helping  me  to  hold  her  this  time,  when 
the  defendant  let  his  horse  on  her.  •  •  • 
The  mare  was  twisting  about,  seemed  to  be 
afraid  of  the  horse,  and  Hill  was  helping  me  to 
h<dd  her  this  time.    •    *    *    The  defendant  had 


his  horse  to  serve  Hill's  mare  before  he  tnmed 
him  to  my  mare.  He  sidd  he  would  have  the 
horse  serve  Hill's  mare  before  he  did  mine,  so 
the  borse  would  be  as  quiet  as  possible.  The 
defendant  had  the  horse  under  good  control, 
was  handling  him  carefully,  and  gave  the  mare 
proper  attention." 

The  defendant,  on  direct  examination,  tes- 
tified as  follows: 

"The  plaintiff  brought  his  mare  to  be  served 
by  my  horse.  She  was  a  small  mare,  weighed 
about  700  pounds.  The  horse  weighed  1,.300 
pounds.  *  *  *  I  told  the  plaintiff,  as  bis 
mare  was  so  little  and  the  horse  as  large  as 
be  was,  it  would  be  better  to  have  the  horse 
serve  Mr.  Hill's  mare  first,  so  that  the  horse 
would  be  as  quiet  as  possible  when  I  turned 
him  to  the  plaintiff's  mare.  I  turned  the  horse 
to  Hill's  mare  first.  •  •  •  She  turned  and 
twisted  about,  and  got  crossways  under  the 
horse,  and  I  took  him  off  of  her  and  led  him 
a  few  steps  away.  •  •  •  The  plaintiff  called 
Mr.  Hill  to  come  and  help  him  to  hold  the  mare 
still  that  time  for  the  horse  to  serve.  The  plain- 
tiff and  Hill  were  both  hold  of  the  mare.  •  •  • 
I  guided  for  him,  and  to  the  best  of  my  judg- 
ment I  guided  the  horse  right,  and  he  entered 
the  mare  right  I  had  hold  of  Ills  penis,  and 
guided  it  to  the  right  place,  and,  when  it  start- 
ed in,  I  then  went  to  the  horse's  head  to  hold 
and  control  him.  *  •  *  I  went  to  my  horse's 
head  this  time  to  keep  him  from  biting  or  hurt- 
ing the  mare.  I  handled  the  horse  carefully, 
and  took  pains  with  the  mare  to  serve  her 
without  injury.  It  is  my  opinion,  and  it  is  my 
best  judgment,  that  the  horse  made  right  and 
proper  entrance  in  the  mare  when  I  was  guid- 
ing him,  but  that  the  mare  was  twisting,  and 
that  this  caused  his  penis  to  come  out.  •  •  • 
The  mare  was  continually  twisting  ab6ut  un- 
der him.  I  handled  the  horse  carefully  and 
properly,  and  in  the  manner  careful  stodt  men 
handle  studs  in  serving  mares." 

William  K  Obenault,  of  RussellvUle,  for 
appellant 

Travis  Williams,  of  Russellville,  for  appel> 
lee. 

SATRE,  J.  [1-3]  Appellee  sued  appellant, 
alleging  that  appellant  had  been  guilty  of 
negligence  when  causing  bis  horse  to  serve 
appellee's  mare  for  hire,  with  result  that  the 
mare  was  Injured  and  died.  Upon  appd- 
lee  rested  the  burden  of  proving  that  the  In- 
Jury  to  his  mare  did  result  from  appellant's 
lack  of  ordinary  care  in  managing  and  con- 
trolling the  horse  in  the  process  of  service. 
Jones  ▼.  Darden,  90  Ala.  372,  17  South.  92a 
The  cause  having  been  tried  by  the  court 
without  a  Jury,  the  Judgment  rendered  is 
supported  by  all  the  intendments  which  are 
indulged  to  sustain  a  Judgment  founded  upon 
the  verdict  of  a  jury.  Nevertheless,  this 
court,  upon  due  consideration,  is  of  oplni<m 
that  not  only  did  the  appellee  fail  to  sustain 
the  burden  of  proof  put  upon  him  by  the 
law,  but  that  the  great  weight  of  the  evi- 
dence went  to  prove  that  appellant  did  ex- 
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erdse  ordinary  oare,  and  therefore  that  the 
judgment  should  be  reversed,  and  a  Jadg- 
ment  for  defendant  rendered  here. 
Reversed  and  rendered. 

ANDERSON,  G.  J.,  and  GARDNER  and 
BROWN,  JJ.,  concur. 


(«5  Ala.  186) 
AMERICAN 


NAT.    INS.    CO. 
(7  DIv.  101.) 


V.   WRIGHT. 


(Supreme  Court  of  Alabama.     Oct.  28,  1920. 
Rehearing  Denied  Jan.   18,   1921.) 

1.  Inaaranee  «=>640(2)— Pleai  of  falsa  repre- 
SMtatlons  without  averment  of  reHance 
thereon  insufflcient. 

In  on  action  on  a  life  policy,  pleas  setting 
up  that  the  insured  made  false  representa- 
tions as  to  her  state  of  health  are  defective, 
where  not  averring  rdiance  by  the  insurer 
thereon. 

2.  Insurance  «=>640(2)— Plea  that  Insured 
was  not  of  sound  health  held  defective. 

A  plea  setting  up  a  condition  in  a  policy 
that  it  should  be  ineffective,  unless  the  in- 
sured was  in  sound  health  at  the  date  of  de- 
livery, Is  defective,  where  it  concluded  with 
a  mere  general  averment  that  on  the  date  of 
delivery  insured  was  not  in  sound  health. 

3.  Insuranoe  <S=964l(l)— Replioation  alleging 
frstfd  In  procurement  of  release  of  policy 
held  not  demurraiile. 

Where  the  insurer,  as  a  defense  to  an  ac- 
tion on  a  life  policy,  set  up  a  release,  or  ac- 
cord and  satisfaction,  a  replication  setting 
up  that  insurer's  agent,  who  procured  the  re- 
lease, etc.,  stated  that  the  name  of  the  in- 
sured was  not  on  the  insurer's  record,  and 
that  it  was  unlawful  for  him  to  accept  the 
premium,  and  that  by  means  of  such  fraud 
the  release  was  obtained,  is  not  subject  to 
demurrer,  on  the  theory  that  the  replication 
merely  set  up  matters  of  opinion  or  state- 
ments of  law;  the  agent's  statement  that  the 
name  of  the  insured  did  not  appear  on  the  in- 
surer's record  being  one  of  fact,  and  the  oth- 
er statements  based  thereon. 

4.  Appeal  and  error  «=»  1 040  (7)— Sustaining 
demurrer  to  plea  harmless,  where  matters 
avaiiahle  under  general  Issue. 

Where  the  complaint  in  an  action  on  a 
Ufe  policy  alleged  waiver  of  ptoct  of  death  on 
blanks  to  be  furnished  by  the  company,  the 
defense  that  no  such  proof  was  furnished  as 
required  is  available  under  the  general  issue, 
and  hence  the  sustaining  of  a  demurrer  to  a 
plea  setting  up  failure  to  file  such  proofs  was 
harmless. 

6.  Insurance  «s>555— Requirement  that  proofs 
be  made  on  blanks  furnished  by  Insurer  may 
be  waived. 
The  requirement  that  proofs  of  death  be 

made  on  blanks  furnished  by  insurer  may  be 

waived. 


On  Application  for  Rehearing. 

6.  Insuranoe     9=»665( I)— Evidence     held     to 
warrant  finding  that  statement  by  insurer'a 
agent  was  false. 
In  action  on  life  policy,  where  the  insurer 
relied  on  a  release,  etc.,  signed  by  the  benefi- 
ciary, and  the  beneficiary  asserted  it  was  pro- 
cured   through    fraudulent    statements    by    an 
agent  that  insured's  name  did  not  appear  on 
the    record   of   the  insurer,    evidence   held  to 
warrant  a  finding  that  such  statement  by  the 
agent  was  false. 

Appeal  from  Circuit  Court,  Etowah  Coun- 
ty; W.  J.  Martin,  Judge. 

Action  by  Mrs.  J.  A.  Wrl^t  against  the 
American  National  Insurance  Company  on  a 
life  Insurance  certificate  Issued  to  MoUle  Belle 
Glaze,  In  which  plaintlfT  Is  named  as  benefi- 
ciary. Judgment  for  plaintiff,  and  defendant 
appeals.  Transferred  from  Court  of  Appeals 
under  Acts  1911,  p.  499,  {  6.    Affirmed. 

The  following  are  the  pleas  referred  to  In 
the  opinion: 

(2)  For  further  answer  to  the  complaint 
the  defendant  says  that  the  insured  made  a 
written  application  to  it  for  the  issuance  of 
said  policy,  and  in  said  application  she  stated 
that  her  present  condition  of  health  was  good, 
and  defendant  avers  that  at  that  time  the  in- 
sured was  not  in  good  health,  in  this:  That 
she  was  then  suffering  from  and  afflicted  with 
tuberculosis,  and  that  she  knew  that  she  was 
suffering  from  said  disease,  and  was  not  in 
good  health  and  safely  insurable,  and  that  said 
snswer  was  false,  and  said  insured  knew  it 
was  false,  and  it  was  made  by  her  with  the 
intent  to  deceive,  and  did  deceive  the  defend- 
ant. 

(4)  For  further  answer  to  the  complaint 
defendant  avers  that  there  is  contained  in  the 
policy  sued  on  a  condition  as  follows:  "Pro- 
vided, however,  that  no  obligation  is  assumed 
by  the  company  prior  to  the  date  hereof,  nor 
unless  on  said  date  the  insured  is  alive  and  in 
sound  health."  And  defendant  avers  that  at 
the  time  said  policy  was  delivered  the  insured 
was  not  In  sound  health.  1'. 

(6)  For  further  answer  to  complaint  the 
defendant  says:  That  after  the  issuance  of 
said  policy  this  defendant  learned  that  the 
insured  was  not  in  good  health  at  the  time 
said  policy  was  delivered,  and  agreed  with  the 
beneficiary  thereunder,  the  plaintiff  in  this 
cause,  for  a  valuable  consideration,  that  said 
policy  should  be  canceled,  and  the  plaintiff, 
who  was  then  and  there  in  possession  of  the 
policy,  in  consideration  thereof,  delivered  said 
policy   to  defendant. 

(6)  Now  comes  the  defendant  and  for  fur- 
ther answer  to  plaintiff's  complaint  says: 
That  there  was  contained  in  the  policy  of  in- 
surance sued  on  the  following  stipulation: 
"(3)  Proof  of  death  under  this  policy  shall  be 
made  upon  blanks  to  be  furnished  by  the  com- 
pany, and  shall  contain  answers  to  every  ques- 
tion propounded  to  claimant,  physicians,  and 
other  persons,  and  shall  contain  a  record,  evi- 
dence, and  coroner's  inquest,  if  any  b«  held." 
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(7)  That  after  the  isgnance  of  this  policy 
defendant  was  informed  that  the  Insured  waa 
saffering  from  tuberculosis,  and  that  said  in- 
sured was  suffering  from  said  disease  at  the 
time  the  policy  was  delivered,  and  that  this  de- 
fendant agreed  with  the  beneficiary,  the  plain- 
tiff in  this  cause,  that  for  a  valaable  consid- 
eration, to  wit,  two  and  "/loo  dollars  ($2.31), 
the  amount  of  the  premiums  which  had  been 
paid  to  this  defendant  by  reason  of  said  poli- 
cy, that  said  policy  should  be  canceled,  and 
defendant  relieved  from  liability  on  part  of 
beneficiary,  aad  that  the  plalnttCF,  who  waa 
then  in  possession  of  the  policy,  in  considera- 
tion of  the  sum  of  money  paid  to  her,  did  then 
and  there  deliver  policy  to  this  defendant.   . 

(8)  For  further  answer  to  complaint  de- 
fendant says:  That  after  the  issuance  of  the 
policy,  and  before  the  death  of  said  insured, 
the  plaintiff  and  this  defendant  entered  into 
the  following  written  agreement,  to  wit:  "Re- 
ceived of  the  American  National  Insurance 
Company  of  Qalveston,  Texas,  two  and  *i/ioo 
dollars,  being  the  full  amount  of  the  premiums 
paid  to  the  company  on,  and  in  full  settlement, 
satisfaction,  and  discharge  of  all  my  righta, 
title,  and  interest  under  policy  No.  2M2324, 
issued  by  the  American  National  Insurance 
Company  of  Galveston,  Texas,  on  April  7, 
1919,  to  Uollie  Belle  Glace.  Now,  therefore, 
in  consideration  of  the  said  sum  of  $2.31  this 
day  paid  to  me  by  the  said  American  National 
Insurance  Company  of  Galveston,  Texas,  the 
receipt  whereof  is  acknowledged,  I  this-  day 
acknowledge  the  sum  as  full  settlement,  sat- 
isfaction, and  discharge  by  the  said  insur- 
ance company  of  all  its  liabilities  of  whatso- 
ever kind  under  said  policy  and  my  righta 
thereunder,  and  do  hereby  in  all  things  release 
and  discharge  said  insurance  company  from 
all  further  liability  under  said  policy  and  de- 
clare the  same  fully  extinguished.  Witness 
my  hand  at  Gadsden,  Ala.,  this  2d  day  of 
Sept.,  A.  D.  1919.  Julia  Wright,  Grandmother 
and  Beneficiary.  Signed  in  the  presence  of 
Geo.  A.  Fink."  The  defendant  avers  that  it 
has  paid  to  said  plaintiff  the  amount  as  shown 
by  said  instrument  and  has  received  from  said 
plaintiff  the  said  policy. 

The  following  are  the  repUcattons  referred 
to  In  tbe  opinion: 

(4)  Plaintiff  avers  that  on  to  wit,  Septem- 
ber 8,  1919,  that  the  insured,  who  is  the  grand- 
daughter of  the  beneficiary  herein,  was  on  her 
deathbed  at  home  of  the  plaintiff,  and  that  the 
defendant's  agent  called  at  home  of  plaintiff 
and  asked  to  see  the  policy  herein  mentioned; 
that  after  securing  possession  of  same  he 
represented  and  claimed  that  (1)  the  mime  of 
the  insured  waa  not  in  the  company's  records, 
and  (2)  that  it  waa  unlawful  for  him  to  re- 
ceive or  keep  payments  on  said  policy,  and 
(3)  that  it  was  unlawful  for  the  plaintiff  to 
keep  said  policy,  and  (4)  that  the  whole  thing 
was  a  mistake,  and  that  she  must  sign  the 
paper  referred  to  in  order  to  settle  the  mat- 
ter. Plaintiff  avers  that  on  account  of  old 
age,  of  constant  worry  incident  to  day  and 
night  nursing  of  the  insured,  and  with  no  one 
to  advise  her,  that  she  waa  dazed,  and  at  the 
insistence  of  the  defendant's  agent  she  sign- 
ed on  the  dotted  line  indicated  by  him,   and 


that  he  then  placed  the  two  and  'i/ioo  dollars 
in  her  lap  and  left  with  the  policy  and  receipt 
book.  Plaintiff  avers  that  the  representations 
made  by  the  defendant  to  obtain  possos.sion 
of  the  policy  and  her  signature  to  the  release 
were  false,  and  were  made  with  intent  to  de- 
ceive and  did  deceive  the  plaintiff. 

(5)  Plaintiff  avers  that  the  defendant's 
agent,  Geo.  A.  Fink,  obtained  her  signature 
to  the  said  "agreement"  by  representing  that 
the  name  of  Mollie  Belle  Glaze  was  not  on 
the  company's  records;  that  it  was  unlawful 
for  him  to  receive  or  retain  the  premium  paid, 
and  it  was  unlawful  for  plamtiff  to  retain  the 
policy  and  other  papers  connected  with  same; 
that  said  representations  were  false,  and  made 
with  intent  to  deceive  plaintiff,  and  did  deceive 
plaintiff,  so  that  she  signed  said  agreement. 

Inzer,  Inzer  &  Lusk,  of  Gadsden,  for  ap- 
pellant 
Victor  Vance^  of  Gadsden,  for  a]K>ellee. 

GARDNER,  J.  [1]  Action  upon  a  UCe  in- 
surance p<^icy.  Tbe  cause  was  tried  before 
tbe  court  without  a  Jury,  and  Judgment  ren- 
dered for  plalnUfT.  Among  other  defenses 
the  defendant  interposed  plea  2,  setting  up 
fraudulent  representation  on  the  part  of  the 
Insured,  as  set  forth  in  the  application  for  in- 
suranoe^  concerning  the  condition  of  her 
health.  This  plea  did  not  aver  that  the  de- 
f^idant  acted  or  relied  opon  suc^  represen- 
tatlims  In  the  issuance  of  the  policy,  nor  did 
the  plea  contain  an  equivalent  of  such  aver- 
ment— this  being  left  wholly  to  inference. 
Demurrer  to  this  plea  was  sustained. 

That  it  must  ai^>ear  the  party  alleged  to 
have  been  defrauded  relied  upon  the  false 
statements  and  acted  to  his  prejudice  \s  well 
recognized  by  all  the  authorities.  20  Cyc. 
39;  12  R.  C.  L.  422 ;  Wall  v.  Graham,  192 
Ala.  396,  68  South.  298;  Hooper  v.  Whitaker, 
180  Ala.  324,  30  South.  356;  Blsh  v.  Van 
Cannon,  94  Ind.  263.  Tbe  fifth  aseignment  of 
demurrer  specifically  pointed  out  this  defect 
in  the  plea,  and  Justifies  the  ruling  of  the 
court  thereon,  and  renders  unnecessary  con- 
sideration of  any  other  criticism  of  counsel 
in  regard  thereto. 

[2]  Plea  4  sought  to  interpose  as  a  defense 
the  breach  of  a  condition  contained  in  the 
policy,  to  the  effect  that  no  obligation  was 
assumed  by  the  company,  unless  upon  the 
date  of  the  delivery  thereof  tbe  insured  was 
in  sound  health,. and  concluded  by  averring 
that  at  the  time  the  policy  was  delivered  tbe 
insured  was  "not  in  sound  health."  There 
were  demurrers  to  this  plea — among  them, 
that  It  does  not  appear  wherein  tbe  health 
of  the  insured  was  not  good.  This  question 
was  treated  by  the  Supreme  Court  of  Florida 
in  Knights  and  Ladies  of  Security  v.  Glenn, 
76  Fla.  592,  80  South.  S16.  2  A.  L.  R.  1603, 
wherein  it  was  held  that  so  a  general  con- 
cluding-averment was  too  vague  and  indefi- 
nite, and  that  such  a  plea  was  subject  to  de- 
murrer. This  holding  meets  our  approval, 
and  the  demurrer  was  properly  sustained. 
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[3]  Pleas  7  and  8  contain  In  sntstance  the 
same  defense  sought  to  be  presented  In  plea 
6,  and  the  ruling  of  the  court  as  to  this  latter 
plea  needs  no  consideration.  In  pleas  7  and 
8  the  defense  relied  upon  was  a  release,  or 
accord  and  satisfaction,  to  which  the  plain- 
tiff flied  replications  setting  up  fraud  in  the 
procurement  of  the  release.  Demurrers  to 
these  replications  were  overruled,  and  we 
think  properly  so. 
The  argument  is  advanced  that  these  rep- 
lications set  up  statements  on  the  part  of 
the  agent,  which  were  mere  matters  of  opin- 
ion or  statements  of  law,  and  reliance  Is  had 
upon  Georgia  Home  Ins.  Oo.  ▼.  Warten,  113 
Ala.  479,  22  South.  288,  59  Am.  St  Bep.  129, 
and  Butter  v.  Hanover  I^e  Ins.  Co.,  138  Ala. 
202,  85  South.  83.  Whatever  may  be  said  as 
to  other,  representations  set  up  in  these  rep- 
lications, the  statement  attributed  to  the 
agent  that  the  name  of  the  insured  was  not 
on  the  company's  r^ecord  was  a  statement  of 
fact,  upon  which  the  other  statements  were 
clearly  based,  and  It  was  averred  that  the 
representations,  as  made,  were  false,  made 
with  the  Intent  to  deceive,  and  did  deceive 
the  plaintiff,  and  she  was  Induced  thereby 
to  execute  the  release.  Moses  v.  Katxen- 
berger,  84  Ala.  9S,  4  South.  287;  3  Mayf.  Dig. 
817  et  seq.;  20  Cyc.  20,  62;  TUUs  v.  Smith 
t.umber  Co.,  188  Ala.  122,  65  South.  1015; 
Helnleln  v.  Imperial  Ins.  Co.,  101  Mich.  250, 
59  N.  W.  616,  26  li.  B.  A.  627,  46  Am.  St. 
Bep.  409. 

[4,  6]  The  sixth  plea  alleges  a  failure  on 
the  part  of  the  plaintiff  to  furnish  a  proof  of 
death  as  required  by  the  policy.  Mo  injury 
could  have  resulted  from  the  action  of  the 
court  in  sustaining  the  demurrer  to  this  plea, 
for  the  reason  that  the  complaint  alleges  a 
waiver  of  this  required  proof,  and  therefore 
this  defense  was  available  under  the  plea  of 
general  issue.  We  are  of  the  opinion  the 
evidence  shows  action  on  the  part  of  the  de- 
fendant inconsistent  with  such  requirement, 
and  it  does  not  appear,  therefore,  that  the 
failure  of  such  proof  of  death  would  be  fatal 
to  recovery.    25  Cya  885. 

We  are  also  of  the  opinion  there  was  evi- 
dence t^iding  to  establish  the  averments  of 
these  replications.  Upon  careful  examina- 
tion of  the  record  we  condude  there  was  evi- 
dence sufficient  to  justify  the  judgment  ren- 
dered,  and  it  will  be  accordingly  affirmed. 

Affirmed. 


ANDBBSON,     C.    J., 
BBOWN,  JJ.,  concur. 


and    SATBS    and 


Besp<Hi8e  to  Application  for  Behearlng. 

OABDNEB,  3.  [6]  Upon  this  application 
coimsel  for  appellant  Insist  we  are  in  error 
in  the  statement  of  the  conclusion  that  there 
was  evidence  tending  to  establish  the  repli- 
cations, and  the  argument  is  made  that  there 
is  no  proof  whatever  of  the  falsity  of  the 
averment  that  the  name  of  the  insured  was 


not  in  fact  u];)on  the  comixtny's  records.  We 
did  not  deem  it  necessary  to  enter  into  a  dis- 
cussion of  the  facts  (and  such  has  not  been 
our  custom  since  the  passage  of  Acts  1915, 
p.  594— Pllcher  v.  Surles,  202  Ala.  643,  81 
South.  586),  although  the  record  was  given 
careful  consideration  upon  this  point;  but  in 
deference  to  the  most  earnest  insistence  on 
the  part  of  counsel  for  appellant  we  make 
this  brief  response. 

True,  there  was  no  direct  proof  that  the 
statement  that  the  name  of  the  Insured  was 
not  on  the  company's  records  was  false,  but 
this  court  was  clearly  convinced  that  the 
evidence  was  sufficient  from  which  the  falsi- 
ty of  this  statement  could  be  reasonably  in- 
ferred. The  policy  was  delivered  in  April, 
1919,  and  the  death  of  insured  occurred  the 
following  September.  The  premiums  appear 
to  have  been  payable  weekly,  and  were  col- 
lected by  the  agents  In  person  when  they  be- 
came due.  The  Insured  was  plaintiff's 
granddaughter,  and  on  Monday  afternoon  be- 
fore her  death  on  Saturday  one  of  defend- 
ant's agents  came  to  plaintiff's  home,  where 
the  insured  was  then  confined  to  her  bed, 
and  asked  to  see  the  policy,  stating  that  the 
insured's  name  was  not  on  the  records  of  the 
company,  and  that  It  was  against  the  law 
for  him  to  accept  the  money,  and  that  be 
could  not  keep  the  money  that  had  been  paid 
on  the  policy.  Plaintiff  signed  the  receipt 
and  also  delivered  the  policy  to  the  agent. 
It  appears,  also,  that  the  receipt  book,  show- 
ing the  payment  of  the  premiums,  had  been 
delivered  to  the  defendant's  agent  prior  to 
the  bringing  of  this  suit  We  also  gather 
from  the  record  that  at  the  time  suit  was 
brought  plaintiff  made  demand  upon  the  de- 
fendant company  to  produce  the  policy  and 
receipt  book,  which  was  done  and  offered  in 
evidence  by  the  plaintiff.  The  policy  bears 
the  same  serial  number  which  is  found  in 
the  receipt  book — the  latter  showing  the 
dates  of  payments,  as  well  as  the  name  or 
initial  of  the  agent  making  the  collection. 
The  receipt  signed  by  the  plaintiff  was  a  re- 
lease to  defendant  company,  giving  the  same 
serial  number  as  the  policy,  which  receipt 
was  pleaded,  as  previously  stated,  in  full 
satisfaction  of  this  suit  None  of  the  agents 
of  the  defendant  company  testified. 

Und«r  these  circumstances  we  think  it 
clearly  not  Incumbent  upon  the  plaintiff  to 
offer  direct  proof  as  to  the  falsity  of  this 
statement,  but  that  the  court  was  justified 
from  the  evidence  before  ttlm  to  reasonably 
infer  that  the  statements  made,  including 
the  one  referred  to,  constituted  a  part  of  the 
sdieme  on  the  part  of  the  defendant's  agents 
to  procure  from  plaintiff  all  evidences  of  li- 
ability growing  out  of  the  insurance  on  the 
life  of  her  grandchild,  whom  they  most  prob- 
ably knew  was  then  lying  at  death's  door. 
The  court  could  therefore  very  properly  infer 
that  the  name  of  the  Insured  was  upon  the 
records  of  th»  company,  and  that  the  state- 
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ment  to  the  contrary  was  bat  a  mere  blind, 
and  conceived  merely  for  the  purposes  Just 
mentioned. 

This  is  the  oalj  point  stressed  upon  re- 
hearing, and  the  application  will  he  denied. 

Application  for  rehearing  denied. 


(206  Ala.  162) 

GULF  STATES  STEEL  CO.  v.  CARPENTER. 
(7  DIv.  80.) 

(Supreme  Court  of  Alabama.     Dec.  2,  1920. 
Rehearing  Denied  Jan.  6,  1921.) 

1.  Pleading  €=>34 (4)— Pleadings  must  be  con- 
strued most  strongly  against  pleader,  but 
language  must  be  given  reasonable  oonstnie- 
tion. 

While  pleadings  are  to  be  construed  most 
•troBgly  against  the  pleader,  the  language  used 
must  be  given  a  reasonable  construction. 

2.  Master  and  servant  (3=>259 (7)— Complaint 
under  statute  for  Injuries  to  engineer  held 
sufllclent. 

In  action  for  injuries  sustained  by  a  loco- 
motive engineer  in  a  collision  with  another  lo- 
comotive placed  on  a  switch  tracic  but  not  clear- 
ing the  main  line,  counts  based  upon  the  Em- 
ployers' Liability  Act,  alleging  that  the  injuries 
were  proximately  caused  by  the  negligence  of 
one  in  charge  of  the  locomotive,  keld  not  sub- 
ject to  demurrer. 

3.  Master  and  servant  €s»259(S)— Complaint 
under  statute  for  injury  to  locomotive  engi- 
neer by  negligence  of  foreman  held  sufflelent. 

In  a  locomotive  engineer's  action  for  per- 
sonal injuries  sustained  in  collision  with  de- 
fendant's locomotive  placed  on  a  switch  track 
too  near  to  the  main  line,  a  count  resting  on 
Employers'  Liability  Act,  subd.  2,  alleging  neg- 
ligent orders  by  foreman,  held  sufficient. 

4.  Pleading  e=»2l6(3)— Under  statute  no  o<»- 
Joetlon  oan  be  taken  or  allowed  aot  distinctly 
stated  In  demurrer. 

While  the  sufficiency  of  a  count  must  be 
tested  by  its  weakest  alternative  averment,  yet 
under  Code  1807,  {  6340,  no  objection  can  be 
taken  or  allowed  which  is  not  distinctly  stated 
in  the  demurrer. 

5.  Master  and  servant  «s»264  (4)— Evidence  as 
to  iooomotlve's  headllglit  iiald  admisslbieu 

In  a  locomotive  engineer's  action  for  per- 
sonal injuries  sustained  in  a  collision  with  an- 
other locomotive  placed  on  a  side  track  but 
too  close  to  the  msin  line,  where  a  count  al- 
leged that  the  locomotive  was  left  in  that  po- 
sition without  a  headlight,  it  was  not  reversi- 
ble error  to  overrule  an  objection  to  a  ques- 
tion whether  plaintiff  could  have  seen  the  other 
locomotive  sooner  if  the  engine  had  been  equip- 
ped with  headlights. 

9.  Damages   «=»2I6( I)— instruction    held    not 
objectionable  as  leaving  recovery  to  wlilm  of 
Jury- 
In  a  locomotive  engineer's  action  for  per- 
sonal injuries  sustained  in  a  collision  with  an- 


other locomotive,  an  instruction  as  to  damages 
held  not  objectionable  as  leaving  the  amount  of 
recovery  to  the  mere  whim  of  the  jury,  without 
reference  to  plaintifTs  Injuries,  or  a  reasonable 
compensation  therefor. 

7.  Appeal  and  error  «=3l040(li)— Erroneous 
overruling  of  demurrer  to  unnecessary  count 
held  harmless. 

Where  a  count  in  a  complaint  is  unneces- 
sary to  the  cause  of  action  and  is  subject  to  de- 
murrer, reversal  cannot  be  rested  on  the  over- 
ruling of  the  demurrer  thereto;  such  error 
being  harmless. 

Sayre,  J.,  dissenting. 

Appeal  from  Circuit  Coart,  Etowah  Coun- 
ty;  O.  A.  Steel,  Judge. 

Action  by  Charles  F.  Carpenter  against  the 
Gulf  States  Steel  Company  for  damages  for 
Injuries  suffered  while  in  its  employmenL 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

The  following  excerpts  from  the  oral 
charge  were  excepted  to: 

"If  yon  should  find  that  Shorty  Jones  was 
negligent  in  placing  the  engine  where  it  was 
and  that  that  proximately  contributed  to  the 
injuries  received  by  Carpenter,  then  the  plaintiff 
would  have  made  out  count  3,  and  would  be 
entitled  to  a  verdicL" 

Also: 

"The  law  calls  on  a  superintendent  to  exer- 
cise reasonable  caution  and  prudence  in  direct- 
ing the  employees  as  to  their  work  and  doing 
80  it  is  necessary  that  the  superintendent  should 
take  into  connderation  the  conditions  surround- 
ing the  man,  or  in  this  case  the  conditions  sur- 
rounding Carpenter;  the  dangers  incident  to 
the  work;  the  dangers  incident  to  the  place  of 
employment — he  must  have  those  things  in  mind 
when  giving  orders." 

Also: 

"When  he  gave  Carpenter  that  order.  Carpen- 
ter had  a  right  to  assume  that  the  way  was 
clear  for  him  to  make  the  delivery  of  that 
train  of  material  to  the  point  to  which  he  was 
directed  to  carry  it" 

Also: 

"He  had  a  right  to  presume  McCartney  was 
exercising  reasonable  care  and  caution  for  his 
safety  when  he  gave  that  order.  If  McCartney 
did  not  do  it,  if  he  gave  the  order  under  cir- 
cumstances and  conditions  that  a  reasonably 
prudent  man  would  not  have  given  that  order, 
then  measured  by  the  rule  of  reasonable  pru- 
dence it  was  a  negligent  order." 

Also  the  following : 

"Then  if  you  should  conclude  further  that  he 
was  permanently  injured,  then  you  may  add  to 
the  'other  items  such  sum  as  you  think  he  ought 
to  have  for  the  permanent  injury  he  has  re- 
ceived, if  he  recdved  any,  in  no  case  more  than 
?5,000." 


4ts»For  othw  coaea  see  lame  topic  and  KBY-NUUBBB  In  all  K«y-Numbn«i  Dicests  and  IndexM 
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Hood  &  Hnrphree,  of  Gadsden,  for  nvpel- 
lout 

P.  E.  Colli  and  Victor  Vance,  both  of  Gads- 
den, for  appellee. 

GARDNER,  J.  Tbe  first  trial  of  this  cause 
was  had  upon  counts  3,  4,  and  5.  Upon  ap- 
peal to  this  court  the  judgment  recovered  by 
the  plaintiff  was  reversed  (Gulf  States  Steel 
Co.  V.  Carpenter,  203  Ala.  331,  83  South.  66), 
and  the  second  trial  was  had  upon  counts  3 
and  5,  with  added  counts  9  and  11,  the  plea 
of  general  issue  thereon,  and  pleas  of  contrib- 
utory negligence — again  resulting  ia  a  verdict 
for  the  plaintiff,  from  which  the  defendant 
prosecutes  this  appeal. 

Counts  8  and  6  rested  upon  the  fifth  subdi- 
vision of  the  Employers'  Liability  Act  (Code 
1007,  i  3910),  which  provides  for  liability  of 
employer  when  the  Injury  is  caused  by  reason 
of  the  negligence  of  any  person  in  the  service 
or  employment  of  the  master  or  employer 
who  has  charge  or  CMitrol  of  any  signal 
points,  locomotive,  engine,  or  train  upon  a 
railway.  Count  3,  after  setting  up  that  the 
plaintiff  was  in  the  service  and  employment 
of  the  defendant  at  the  time  he  received  his 
Injury,  and  in  the  discharge  of  his  duties  as 
an  engineer  upon  a  locomotive  on  said  de- 
fendant's railroad  track,  alleged  that  plain- 
tiff's engine  collided  with  another  engine  oa 
a  railway  track  leading  off  from  the  track 
on  which  plaintiff  was  operating  his  engine, 
and  as  a  consequence  plaintiff  suffered  the  in- 
juries enumerated.  Tbe  count  then  con- 
cludes: 

"Plaintiff  avers  Qtat  said  injuries  and  dam- 
ages were  proximately  caused  by  reason  of  the 
negligence  of  one  Shorty  Jones,  a  person  in  the 
employment  of  the  defendant,  who  had  charge 
of  the  locomotive  or  engine  upon  a  railway,  in 
that,  the  said  Shorty  Jones  negligently  allow- 
ed said  engine  or  locomotive  to  stand  on  the 
switch  or  track  leading  off  from  the  railway 
on  which  plaintiff  was  running  or  backing  said 
locomotive  too  near  to  the  track  on  which  plain- 
tiff was  so  running  or  backing  said  locomotive 
as  to  cause  said  collision." 

Count  5  was  substantially  the  same  as 
count  3,  with  tbe  added  averment  that  the  lo- 
comotive left  standing  too  near  the  track  on 
which  plaintiff  was  operating  his  engine  was 
so  left  without  a  headlight,  or  any  notice  to 
tbe  plaintiff  that  the  engine  was  within  strik- 
ing distance  of  plaintiff's  engine,  and  the  fur- 
ther difference  that  the  name  of  Will  Musket 
was  substituted  for  that  of  Shorty  Jones. 

[1,  2]  We  are  of  the  opinion  that  the  argu- 
ment against  the  sufficiency  of  these  counts 
Is  without  merit  While  pleadings  are  to  be 
construed  most  strongly  against  the  pleader, 
'  yet  this  court  has  repeatedly  held  that  the 
language  used  must  be  given  reasonable  con- 
struction, and  in  the  light  of  this  rule  it  wiU 
appear  that  these  counts  meet  all  require- 
ments of  good  pleading,  and  were  not  subject 
to  the  demurrer  interposed.    A.  G.  S.  B.  R. 


Co.  v.  Finn,  199  Ala.  177,  74  South.  246; 
M.  4  O.  R.  R.  Co.  V.  George,  94  Ala.  199,  10 
South.  145;  Republic  Iron  &  Steel  Co.  v. 
Williams,  168  Ala.  612,  63  South.  76.  We 
find  nothing  in  the  case  of  L.  &  N.  R.  R.  Co. 
V.  Bouldin,  110  Ala.  186.  20  South.  325,  to  the 
contrary  of  this  conclusion ;  nor  do  we  think 
anything  aK)earing  in  Brown,  Adm'r,  v.  L. 
&  N.  R.  a  Co.,  Ill  Ala.  276,  19  South.  1001, 
at  all  tends  to  disclose  any  insufficiency  In 
count  6  as  contended  by  counsel. 

[3]  Count  9  Is  rested  upon  subdivision  2  of 
the  Employers'  Liability  Act,  and  we  are  of 
the  opinion  that  the  concluding  paragraph  of 
this  count  need  but  to  be  quoted  to  demon- 
strate its  sufficiency: 

"Plaintiff  avers  that  said  damages  and  in- 
juries proximately  resulted  from  tbe  negli- 
gence of  J.  R.  McCartney,  a  person  in  the  serv- 
ice or  employment  of  the  defendant,  and  who 
had  saperintendence  intrusted  to  him,  whilst  in 
the  exercise  of  such  superintendence,  in  this, 
that  said  J.  R.  McCartney  as  such  superintend- 
ent knowing  that  another  locomotive  was  stand- 
ing so  near  the  track  on  which  plaintiff  was  op- 
erating his  locomotive  or  engine  that  if  the 
plaintiff  tried  to  pass  tbe  point  where  audi 
locomotive  was  standing  that  a  collision  would 
necessarily  follow  be  the  said  J.  R.  McCartney 
negligently  ordered  or  directed  tbe  plaintiff  with 
his  crew  to  carry,  to  wit,  five  loaded  cars  down 
the  track  on  which  plaintiff  was  so  operating 
his  engine  or  locomotive  and  place  them  on 
some  other  track  which  would  necessarily  re- 
quire the  plaintiff  to  pass  the  point  where  sudi 
other  locomotive  was  standing,  without  notice 
or  warning  of  the  dangerous  proximity  of  such 
other  locomotive,  and  that  plaintiff  in  carrying 
out  said  orders  or  directions  collided  with  said 
locomotive  and  thereby  was  injured." 

Count  11  was  based  upon  Bubdlvlsi<Ki  3  of 
the  Employers'  Liability  Act,  the  negligent 
order  being  charged  to  the  said  J.  R.  McCart- 
ney as  in  count  9.  This  count  did  not  charge 
that  the  said  McCartney  negligently  gave  an 
order,  but  alleged  that  at  the  time  he  gave  the 
order  he  "knew,  or  ought  to  have  known,  that 
at  tbe  time  said  orders  were  given  to  the 
plaintiff  it  would  be  necessary  for  plaintiff 
to  pass  the  point,"  etc 

[4]  The  most  strenuous  Insistence  of  coun- 
sel for  appellant  as  to  the  Insufficiency  of 
this  count  relates  to  the  foregoing  language, 
wherein  it  is  charged  in  the  alternative  that 
the  said  McCartney  "knew  or  ought  to  have 
known,"  and  reliance  is  had  upon  the  holding 
of  this  court  in  Alabama  Co.  v.  Hammond, 
156  Ala.  253,  47  South.  248,  and  Republic  Iron 
&  Steel  Co.  V.  Williams,  supra.  Should  It 
be  conceded  foi|  the  purposes  of  this  case 
only  that  the  count  was  subject  to  demurrer 
under  these  authorities,  yet  we  are  of  the 
opinion  that  this  defect  was  not  sufficiently 
pointed  out  by  the  assignments  of  demurrer 
which  are  found  on  page  14  of  the  record. 
While  it  is  true  that  in  law  of  pleading  the 
sufilcieucy  of  a  count  must  be  tested  by  its 
weakest    alternative    averment,    yet,    under 
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tbe  provisions  of  oar  statute  (section  6340, 
Code  1907),  no  objection  can  be  taken  or  al- 
lowed which  Is  not  distinctly  stated  in  the 
demurrer,  this  for  the  obvious  reason  that 
the  pleader  as  well  as  the  court  might  be 
informed  as  to  the  spedflc  objectioD  so  it 
may  be  met  by  amendm«tt  if  so  desired. 

The  grounds  of  demurrer  assigned  to  this 
count  are  five  in  number,  and  have  been  very 
carefully  examined  in  consultation,  and  we 
are  of  Qie  opinion  that  none  of  these  assign- 
ments come  within  the  rule,  and  that  there- 
fore the  court  cannot  be  put  in  error  for 
overruling  the  demurrer  thereto. 

Moreover,  for  reasons  hereinafter  to  be 
stated,  even  should  It  have  been  otherwise, 
we  do  not  think  a  reversal  of  the  cause  could 
have  been  rested  upon  the  action  of  the  court 
In  overruling  the  demurrer  to  this  count 

Plaintiff  was  employed  by  the  defendant  to 
operate  one  of  Its  dinkey  engines  in  the  yard 
adjacent  to  the  defendant's  open-hearth  steel 
furnace.  One  Shorty  Jones  was  employed  In 
the  operation  of  another  dinkey  engine  in 
these  yards.  It  appears  that  plaintiff's  en- 
gine was  to  be  operated  on  the  trades  of  the 
"open  hearth  yard,"  which  was  elevated  some 
feet  above  the  ground.  For  a  better  under- 
standing of  the  situation  we  can  do  no  better 
than  to  quote  extracts  from  the  statement  of 
tacts  in  the  opinion  on  former  appeal,  as  fol- 
lows: 

"Plaintiff  and  Jones  were  both  employed  to 
operate  dinkey  engines  in  the  yard  adjacent  to 
defendant's  open-hearth  steel  furnaces.  A  main 
line  ran  east  and  west  through  the  center,  ap- 
proximately, of  the  yard.  To  the  north,  and 
along  by  the  furnaces,  a  parallel  trade,  called 
the  'open-hearth  track,'  ran.  A  switch  track 
connected  the  main  line  with  the  open-hearth 
track.  At  a  point  opposite  the  west  end  of  the 
furnaces,  which  stood  in  an  east  and  west  line, 
another  switch  track  connected  the  main  line 
with  a  track  called  No.  3,  which  was  located  to 
the  south  of  the  main  line.  Jones'  business 
with  his  engine  was'  to  bring  cars,  laden  with 
materials  for  the  furnaces,  over  the  main  line 
from  the  'field,*  which  lay  to  the  west,  up  to 
the  yard,  and  to  take  empty  cars  bade  from 
the  yard  to  the  field.  Plaintiff's  business  with 
his  engine  was  to  shift  loaded  cars  from  the 
yard  to  which  they  had  been  delivered  by  Jones 
over  to  the  open-hearth  track,  from  which  their 
contents  were  fed  to  the  furnaces,  and  to  re- 
turn empties  to  the  yard  whence  they  were 
taken  by  Jones  to  the  field.  When  not  busy, 
the  place  for  Jones'  engine  was  at  a  point  on 
the  main  line  known  as  'the  spot'  •  •  •  A 
short  time  before  the  accident  in  which  plaintiff 
received  his  injuries,  he  had  moved  some  empty 
cars,  five  or  six,  from  the  open-hearth  track 
over  to  the  main  line  and  from  the  main  line 
had  'kicked'  them  over  to  track  No.  3.  These 
cars  stopped  or  were  stopped  so  near  the  main 
line  that  an  engine  attached  to  them  would  not 
stand  dear  of  the  main  line." 

A  few  minutes  before  the  acddent  plaintiff's 
engine  was  standing  on  the  main  line  at  the 
coal  chute^  and  Jones'  engine  was  standing 


at  the  "apot,"  whldi  was  BO  yards  to  the  west 
and  down  the  Incline.  Plaintiff  In  obedience 
to  orders  then  moved  his  engine  east  for  the 
purpose  of  coupling  five  loaded  cars  to  be 
transferred  to  the  open-hearth  track.  At  the 
time  plaintiff  left  withj  Ids  engine  for  the 
purposes  above  stated,  Jones  brought  his  en- 
gine to  the  switch  and  coupled  it  to  the  emp- 
ty cars  on  trade  No.  3,  and  thus  his  engine 
stood  partly  on  No.  3  and  partly  on  the  main 
line.  Plaintiff,  after  coupling  the  five  loaded 
cars,  moved  his  engine  west,  in  obedience  to 
orders,  for  the  purpose  of  transferring  them 
to  the  open-hearth  track.  To  accomplish  this 
purpose  it  was  necessary  that  the  engine 
move  beyond  the  point  at  whidi  Jones'  en- 
gine was  located,  partly  on  the  main  line  and 
partly  on  track  No.  3.  PlaintiflTs  testimony 
tends  to  show  that  he  was  keeping  a  lookout, 
as  best  he  could,  in  the  operation  of  his  en- 
gine ;  that  it  was  a  very  dark  night,  raining 
hard,  and  that  there  were  not  suffldent.  lights 
in  that  part  of  the  yard  where  Jones'  engine 
stood  for  him  to  see  and  discern  any  obstruc- 
tion upon  the  trade  until  so  close  to  Jones' 
engine  as  to  be  unable  to  avoid  collision.  He 
further  testified  that  the  wind  was  blowing, 
and  smoke  from  the  gashouse  also  tended  to 
obstruct  the  view. 

Jones  testified  that  he  knew  that  plaintiff 
had  moved  east  with  his  engine,  and  saw 
plaintlflTs  engine  up  there — ^not  noting  the 
exact  location,  but  knew  It  was  there  on  track 
No.  1 — ^that  be  knew  his  «igine  was  not  In 
the  clear,  and  that  if  bis  engine  bad  been 
moved  further  <»,  some  three,  four,  or  six 
feet,  it  would  have  deared  track  Na  1,  but 
he  made  no  attempt  to  push  the  cans  farther 
in  on  track  No.  3.   To  quote  frwn  the  record: 

"If  witness'  switchman  had  given  the  signal, 
he  could  easily  have  moved  the  empty  cars 
farther  on  No.  8  track." 

WIU  Musket  was  the  swltdmian  tor  Jones, 
and  by  his  signals  Jones'  engine  was  moved. 
Musket  also  testified  that  he  saw  plaintiffs 
engine  go  east  on  No.  3  trade,  and  that  he 
gave  the  signal  for  Jones  to  go  ahead  and 
threw  the  switch  for  Jones  to  go  («  No.  3 
track;  that  Jones'  engine  headed  in  on  No.  3, 
but  the  entire  back  of  the  engine  extended 
over  on  No.  1,  and  as  soon  as  he  coupled 
Jones'  ragine  to  the  empty  cars  be  went  over 
and  stood  under  the  shed  while  two  negroes, 
Johnson  and  Jennings,  cleaned  the  cars.  He 
knew  that  Jones'  engine  was  not  in  the  dear, 
and  wmt  over  and  stood  under  the  shed  to 
get  out  of  the  rain.    To  quote  again: 

"He  knew  that  plaintiff's  engine  was  east- 
ward on  No.  1  track,  and  for  his  engine  to  go 
into  the  furnace  track  it  was  necessary  for  him 
to  back  past  the  switch  connecting  Nos.  1  and  3 
track." 

J.  R.  McCartney  also  testlfled  that  he  was 
foreman  of  the  open-hearth  furnaces;  that 
he  bad  entire  charge  of  the  working  crew  oa 
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the  elevated  platform,  and  materials  were  r     Plaintiff  insists  tbat  he  neither  saw  nor 
moved  by  these  two  engines  on  his  orders ;  |  heard  any  stop  signals.    It  was  without  dis- 


that  he  saw  plaintiff's  engine  before  it  came 
to  the  point  where  he  was  standing  at  the 
time  of  the  collision;  that  he  saw  Jones' 
engine  at  the  time  he  moved  eastward  on 
track  Na  1.  When  plaintiff  got  the  loaded 
cars  his  switchman  coupled  onto  theb  and 
uncoupled  five  of  them  from  the  string  of 
cars.  He  saw  the  plaintiff  when  he  left  the 
scaiehonse.  At  that  time  he  was  nmning  liia 
engine  eastward  on  track  No.  1  to  get  the 
loaded  cars.  Jones'  engine  extended  over  No. 
1  tradi  about  four  feet,  Jones  did  not  oper- 
ate on  schedule.  Jones'  engine  operated  over 
the  general  yards,  bringing  loaded  cars  from 
the  general  yard  up  No.  1  track  to  the  elevat- 
ed platform,  and  after  getting  them  on  that 
platform  plaintiff  turned  them  loose.  That 
when  Jones  was  waiting  for  the  plaintiff  to 
get  ont  of  the  way  or  waiting  for  work,  his 
engine  stood  at  the  place  called  the  "spot," 
down  on  the  incline  of  track  No.  1,  which 
was  50  yards  west  down  the  incline  from  the 
coal  chute  or  the  west  end  of  the  elevated 
platform.  That  be  gave  the  orders  to  plain- 
tlfTs  switchman  to  go  on  No.  1  track  and  get 
the  loaded  cars,  and  plaintiff  was  working  by 
the  signals  of  his  vwltchman.  At  the  time 
he  gave  tliat  order  Jones'  engine,  under  order 
of  witness,  was  ccHning  in  to  get  the  empty 
cars,  and  witness  told  plaintiff's  switchman 
to)  get  five  loaded  cars  and  put  the  loaded 
cars  on  the  furnace  track.  After  giving  this 
order  it  was  foar  or  five  minutes  before  Jones 
came  up  after  the  loaded  cars,  and  it  took 
plaintiff  six  or  eight  minutes  after  witness 
gave  the  orders  to  get  up  and  get  the  loaded 
cars.  Jones'  engine  had  been  coni^ed  to  the 
empty  cars  six  or  seven  minutes  from  the 
time  plaintiff's  engine  was  coupled  to  the 
loaded  cars.  Witness  was  near  by  and  told 
plaintiff's  switchman  where  to  detadi  the 
loaded  cars  from  tJhe  string  of  cars.  At  that 
time  he  knew  that  Jones'  engine  was  coupled 
to  the  empty  cars  and  knew  it  did  not  clear 
Na  1  track.  It  would  take  plaintiff's  en- 
gine something  like  a  minute  and  a  half  to 
back  with  the  loaded  cars  down  to  wlier« 
Jones'  engine  was,  and  In  order  for  the  plain- 
tiff to  take  the  loaded  cars  onto  the  furnace 
trade  It  was  necessary  for  him  to  go  beyond 
where  Jones'  engine  stood.  "It  was  neces- 
sary for  plaintiLfl,  in  placing  the  loaded  cars 
on  tlie  furnace  track,  to  tiack  beyond  the 
point  where  Jones'  engine  stood,  which  en- 
gine stood  mostly  on  No.  3  track,  probably 
aU  of  its  wheels  were  on  that  track,  and 
something  like  four  feet  of  It  was  hanging 
over."  This  witness  further  stated  that  after 
plaintiff  had  backed  his  engine  about  fifty 
feet  he  (witness)  commenced  to  try  to  stop 
him,  and  signaled  him;  and  that  plaintHTs 
switchman  as  well  as  the  negroes  who  were 
cleaning  the  empty  cars  halloaed:  "Stop I 
Look  ostl"  Witness  had  no  lantern. 


pute  that  the  engines  were  being  operated 
without  headlights. 

Upon  former  appeal  It  was  held  by  this 
court  that  the  defendant  was  entitled  to  the 
affirmative  charge  upon  coimts  3  and  5,  and 
tills  conclusion  was  largely,  if  not  entirely, 
reached  upon  the  interpretation  of  the  record 
as  then  presented  to  the  effect  that  at  the 
time  of  the  collision  Jones'  engine  stood  foi 
all  practical  purposes  on  the  "spot" 

Appellee's  counsel  concedes  that  the  record 
upon  the  former  appeal  was  insufficient  and 
not  clear  as  to  the  dimensions  and  locations, 
and  takes  no  issue  as  to  the  correctness  of 
the  former  holding  np<»i  the  record  as  then 
presented. 

There  is  therefore  no  occasion  for  a  com- 
parison of  the  records,  and  it  is  wholly  un- 
necessary in  the  light  of  this  concession. 
There  is  now  presented  a  very  clear  diagram 
of  the  situation,  with  the  dimensions  properly 
shown,  which  diagram,  it  is  agreed,  correctly 
portrays  the  location.  Suffice  it  to  say,  there- 
fore, that  under  the  undisputed  proof  as  now 
presented,  Jones'  engine  was  not  at  the 
"spot,"  either  actually  or  for  practical  pur- 
poses, but  had  l)een  moved  150  feet  from  the 
"spot,"  up  the  incline  to  the  open-hearth 
track,  and  headed  in  upon  track  No.  8,  with 
the  rear  end  of  the  engine  overhanging  on 
No.  1  track,  on  wlilch  plaintiff's  engine  was 
then  being  operated.  The  dimensions  of  the 
open-hearth  yard  upon  which  plaintiff  was 
operating  his  engine  were  50  or  60  feet  wide 
by  200  or  300  feet  long,  and  when  the  plain- 
tiff left  with  his  engine  to  go  east  on  track 
No.  1,  Jones'  engine  stood  at  the  "spot"  which 
was  160  feet  down  the  incline;  and  there- 
fore the  proof  as  now  presented  clearly  shows 
that  the  plaintiff  is  not  to  be  held  to  have 
expected  Jones'  engine  to  be  standing  on 
track  No.  3,  with  part  of  It  overhanging  on 
track  No.  1  within  a  few  minutes  after  he 
moved  eastward  for  his  loaded  cars.  We 
have  therefore  presented  npon  this  appeal 
quite  a  different  situation  as  disclosed  in  the 
former  <H[>lnion  in  this  cause. 

[S]  As  previously  stated,  the  evidence  is 
without  dispute  that  these  engines  were  not 
equipped  with  headlights.  There  was  evi- 
dence for  the  defendant,  however,  tending  to 
show  the  plaintiff  could  have  seen  Jcmes'  en- 
gine upon  the  track,  and  that  he  was  negli- 
gent in  not  keeping  a  proper  lookout  The 
plaintiff's  evidence  was  to  the  contrary,  and 
left  the  questicm  of  contributory  negligence 
for  the  consideration  of  the  Jury.  He  insisted 
that  it  was  very  dark,  raining  hard,  much 
smoke,  and  very  little  lU^t  in  tliat  part  of 
the  yard.  He  was  a^ed  by  Ids  coonsel  if  the 
engine  had  been  equipped  with  headlights, 
could  he  have  seen  this  engine  sooner.  It 
was  wittunit  dispute  that  the  engine  was 
heoded  in  on  track  Na  8,  and  the  plaintiff 
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was  backing  bis  engine  toward  It  The  an- 
swer to  sudi  a  question  was  but  an  obvious 
truth,  and  while  It  may  be  said  to  be  In  a 
sense  but  a  conclusion  of  the  witness,  yet  the 
overruling  of  the  objection  to  the  question 
did  not  constitute  reversible  error.  It  is 
true  there  is  nothing  in  the  record  showing 
that  any  of  the  parties  were  under  a  duty 
to  equip  these  engines  with  headlights,  but 
count  5  alleged,  as  a  part  of  the  negligence 
complained  of,  that  the  engine  was  left  in 
that  dangerous  position  without  a  headlight 
or  other  notice  to  the  plaintiff.  The  question 
of  headlight  therefore  was  legal,  relevant, 
and  competent  under  said  count;  and  the 
grounds  that  the  question  called  for  illegal. 
Irrelevant,  and  incompetent  testimony  are  the 
only  objections  assigned.  There  Is  here  no 
reversible  error  shown. 

Plaintiff  reserved  exceptions  to  a  portimi 
of  the  oral  charge  of  the  court  in  reference  to 
the  negligence,  if  any  was  found,  on  the  part 
of  Shorty  Jones  in  placing  the  engine  where 
it  was.  If  the  objection  to  this  part  of  the 
<Siarge  is  based  upon  the  theory  that  it  omits 
reference  to  the  plaintiff's  contributory  neg- 
ligence, it  is  clearly  without  merit,  for  just 
preceding  and  as  a  part  of  the  same  sentence 
the  court  had  definitely  and  clearly  diarged 
the  jury  that,  notwithstanding  they  may  find 
negligence  on  the  part  of  Jones,  yet  if  plain- 
tiff's negligence  contributed  to  Iiis  injury 
plaintiff  could  not  recover. 

[6]  There  was  alsd  an  objection  to  that  part 
of  the  oral  diarge  dealing  with  the  question 
of  damages  to  be  recovered,  and  ai^>ellant'3 
counsel  insist  that  this  portion  of  the  charge 
is  to  be  construed  as  leaving  the  amount  of 
recovery  to  the  mere  whims  or  arbitrary 
•views  of  the  jury  without  reference  to  the 
extent  of  appellant's  Injury,  or  what  would 
reasonably  compensate  him  for  his  injuries. 
We  have  read  this  portion  of  the  charge  with 
the  other  parts  of  the  court's  instruction 
along  this  line,  and  do  not  find  that  it  Is  sub- 
ject to  this  objection. 

Exceptions  were  also  reserved  to  that  part 
of  the  oral  charge  of  the  court  dealing  with 
the  negligence  on  the  part  of  the  superintend- 
ent, McCartney.  However,  we  do  not  find  it 
necessary  to  spedflcally  deal  with  these  ^- 
ceptions,  for  the  reason  that  upon  careful  ex- 
amination of  the  evidence  In  this  case  we 
are  persuaded  that  count  9,  whldh  rested  for 
recovery  upon  the  negligence  of  McCartney 
as  superintendent,  was  made  out  without  any 
conflict  in  the  evidence,  and  that  therefore 
the  court  would  have  been  authorized  to  have 
charged  the  jury  to  that  effect,  leaving  to 
the  consideration  of  the  jury,  of  course,  the 
question  of  contributory  negligence  on  the 
part  of  plaintiff,  which  was  a  disputed  issue, 
as  previously  noted. 

We  need  not  again  review  the  evidence  of 
McCartney  further  than  in  a  general  way  to 
eall  attention  to  the  fact  that  he  admits  hej 
knew  Jones'  engine  was  overhanging  track 


'  No.  1  at  the  time  be  gave  the  w^er,  and  tbat 
in  order  for  the  plaintiff  to  i^ace  the  loaded 
cars  on  the  furnace  track,  as  directed,  it 
would  be  necessary  to  pass  the  point  where 
J<Hies*  engine  was  located.  That  there  was 
no  element  of  a  "justifying  necessity"  for 
this  o|}struction  upon  the  track  is  without 
dispute,  and,  as  said  by  this  court  in  K.  M. 
&  B.  R.  R.  Co.  v.  Burton,  97  Ala.  240,  12 
South.  88: 

"The  placing  of  a  car  on  a  spur  or  aide  track, 
and  leaving  it  to  stand  thereon  so  near  to  an- 
other track  as  to  endanger  the  persons  or  em- 
ployees while  in  the  performance  of  their  du- 
ties in  the  usual  and  ordinary  way  upon  trains 
passing  along  that  other  track,  is  negligence  un- 
less there  is  some  justifying  necessity  in  the 
particular  instance  for  such  conduct." 

And,  again, 

"If  one  has  superintendence  of  the  tracks 
and  cars  in  the  yards  of  a  railroad  and  either 
directs  or  allows  a  car  to  be  placed  too  near 
another  track  or,  it  being  there  without  fault, 
suffers  It  to  remain,  this  is  negligence  whilst 
in  the  exercise  of  such  superintendence  within 
the  statute.  •  •  •  On  the  facts  stated,  the 
defendant  was  under  a  duty  to  the  plaintiff  to 
keep  Its  tracks  on  which  plaintiff  had  to  per- 
form his  duties,  free  from  obstruction  whidi 
would  imperil  his  person  while  so  engaged,  and, 
it  not  appearing  that  plaintiff  had  anything  to 
do  with  the  placing  of  the  car,  he  bad  a  right 
to  assume  that  the  way  was  not  dangerously 
obstructed." 

Other  appropriate  quotations  from  the  Bur- 
ton Case  might  be  made,  but  the  foregoing 
will  suffice  to  dem<Histrate  that  the  undisput- 
ed evidence  brings  this  case  ia  to  count  9 
clearly  within  the  influenoe  of  that  authority. 
Indeed,  It  may  be  tbat  under  the  facts  ttiis 
might  also  be  said  of  counts  3  and  6,  bot 
this  is  unnecessary  to  determine. 

[7]  Willie  count  11  was'  rested  upon  8ul>- 
division  3  of  the  Employers'  LiabUlty  Act, 
yet  the  negligence  alleged  was  that  of  J.  R. 
McCartney,  the  superintendent,  referred  to 
In  count  9,  and  it  appears  that  count  11  must 
have  been  added  by  the  pleader  as  an  extra 
precaution.  The  evidence  being  without  dis- 
pute that  McCartney  was  the  superintendent, 
this  count  was  entirely  unnecessary  and 
might  well  have  been  withdrawn.  We  have 
previously  stated  that,  even  should  It  be  con- 
ceded that  this  latter  count  was  subject  to 
demurrer  Interposed,  yet  reversal  coold  not 
be  rested  upon  the  overruling  of  the  demurrer 
thereto,  and  this  under  the  authority  of  So. 
Bell  Tel.  Co.  v.  McTyer,  187  Ala.  602.  34 
South.  1020,  97  Am.  St  R^.  62— tbe  hold- 
ing of  which  was  that,  under  such  dream- 
stances,  if  error,  it  was  without  Injury.  This 
holding  Is  with  special  force  aM>licabIe  to 
tbe  Instant  case,  where  tbe  facts  to  be  relied 
upon  in  tbe  establishment  of  the  two  caontB 
are  identical,  and  where  count  9  which  is  en- 
tirely suffldent  was  made  out  on  the  undis- 
puted proof. 
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Some  of  the  argument  of  counsel  for  appel- 
lant appears  to  assume  that  the  proof  is  clear 
to  the  effect  that  plaintiff  was  backing  his  en- 
gine In  the  face  of  obvious  danger,  and  au- 
thorities are  dted  upon  such  assumption. 
However,  as  to  whether  or  not  it  was  an  ob- 
vious danger  was  a  question  in  sharp  dispute, 
and  under  all  the  evidence  left  for  the  deter- 
mination of  the  Jury  the  question  of  contribu- 
tory negligence  on  defendant's  pai-t 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  appealed  from  will,  ac- 
cordingly, be  affirmed. 

Affirmed. 

ANDERSON.  O.  J.,  and  McCLELLAM, 
80MEBVILLE,  THOMAS,  and  BROWN,  JJ., 
concur. 

SAYRB,  J.,  dlasenta 


(206  Ala.  M) 
MAPLES  V.  DOUGLASS.     (8  Div.  270.) 

(Supreme  Court  of  Alabama.    Dec.  16,  1920.) 

i.  Sales  <g=3l33,  391(5)— Buyer,  who  rescinds 
purchase  for  defect  In  chattel  and  tender*  It 
hack,    may    recover   consideration,    although 
seller  refuses  to  receive  goods. 
Where  the  buyer  of  a  chattel,  being  enti- 
tled,  rescinds  his  purchase   becanse  of  a  de- 
fect, with  an  accompanying  tender  of  the  chat- 
tel to  the  seller,  or  offer  to  restore  it,  if  actual 
tender  is  impracticable,  the  effect  is  to  revest 
the  title  in  the  seller,  and  the  buyer  then  be- 
comes entitled  to  the  consideration  paid,  and 
the   refusal   ot  the  tender   or   offer  does  not 
change  the  effect,  in  which  case  the  buyer  may 
abandon  the  property  or  retain  it  as  the  bailee 
of  the  seller. 

2.  Sales  <e=»l33,  354(8),  396— Buyer,  who  has 
tendered  back  chattel  for  defect,  need  not 
aver  or  prove  readiness  at  all  times  to  de- 
liver thing  tendered. 

Tn  suit  on  the  original  obligation,  or  for 
recovery  of  the  consideration,  which  has  re- 
verted to  plaintiff  buyer  by  virtue  of  his  ten- 
der back  of  the  chattel  parchased  on  account  of 
some  defect,  it  is  not  necessary  either  to  aver 
or  prove  a  readiness  at  all  times,  or  at  any 
subsequent  time,  to  deliver  the  chattel  so  ten- 
dered, which  is  equally  true  whether  the  ef- 
fect of  the  tender  is  set  up  in  a  complaint  or 
plea. 

3.  Tender  $=»22— Rules  as  to  pleading  tender 
kept  good  applicable  only  where  tender  does 
not  Ipso  faoto  discharge  the  obligation. 

Code  1907,  g  5334,  and  form  36  (Code  1907, 
p.  1202)  for  pleas  of  tender  (Code,  p.  1202), 
apply  only  to  tenders  of  chattels  where  the 
tender  does  not  ipso  facto  discharge  the  ob- 
ligation or  change  the  parties'  relation,  and 
where  there  remains  a  continuing  obligation  to 
keep  and  deliver;  for  in  such  cases  the  tender, 
to  be  availing,  must  be  kept  good,  and  the  plead- 
er must  aver  a  continuing  willingness  to  de- 
liver. 
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4.  Sadea  «s»l2l— Buyor,  who  resolnds,  may 
nullify  rescission  by  subsequent  oondnet. 

One  who  rescinds  his  purchase  of  a  chat- 
tel, thereby  revesting  title  in  the  seller,  may 
nullify  his  rescission  and  its  consequences  by 
his  subsequent  conduct  in  dealing  with  the  (bat- 
tel; but  there  is  no  presuqiption  that  he  has 
so  acted,  and  the  burden  of  allegation  and 
proof  with  respect  to  the  waiver  of  rescission 
is  on  the  party  who  would  take  advantage 
thereof. 

5.  Sales  ^='396— Count  of  buyer's  complaint 
seeking  recovery  of  consideration  not  demur- 
rable for  failure  to  aliego  keeping  good  of 
tender  of  chattel  back. 

In  suit  by  the  buyer  of  a  chattel,  who  re- 
scinded for  defect  therein,  to  recover  the  con- 
sideration paid  by  him,  count  3  of  the  com- 
plaint, stating  the  purchase  and  the  tender  back 
of  the  chattel  to  defendant  seller,  held  not  de-  . 
mnrrable  for  failure  to  show  that  plaintiff  buy- 
er, after  his  alleged  tender,  held  himself  in 
readiness  to  deliver. 

6.  Sales  <S=>397— Evidence  for  defendant  In 
buyer's  action  for  rescission  for  defect  in 
mule  sold  Inadmissible. 

In  a  suit  by  the  buyer  of  a  mule,  who  had 
rescinded  and  tendered  back  the  animal  for  a 
defect,  where  defendant  seller's  witness  testi- 
fied that  he  had  owned  the  mule  for  three 
months  and  sold  her  two  years  before,  and 
that  bis  buyer  sold  her  to  defendant  seller, 
such  witness'  testimony  as  to  wliether  there 
was  anything  wrong  with  the  mule  was  prop- 
erly excluded;  the  fact  she  was  free  from 
the  defect  (hip  fault)  two  years  before  being 
without  tendency  to  show  she  was  free  from 
it  when  plaintiff  bought  her. 

7.  Appeal  and  error  €=9l058(2>— Exclusion  of 
testimony  harmless,  In  view  of  other  testi- 
mony of  same  witness  not  objected  to. 

In  suit  by  the  buyer  of  a  mule  to  recover 
back  the  consideration  paid,  on  the  ground  he 
had  rescinded  and  tendered  the  mule  back  for 
defect,  exclusion  of  testimony  of  defendant 
seller's  witness  as  to  whether  there  was  any- 
thing wrong  with  the  mule  held  harmless  to 
defendant  seller;  the  witness  having  afterwards 
Htated  without  objection  that  he  bad  continued 
to  see  the  mule  right  along  up  to  the  time  in 
question,  and  had  never  noticed  anything 
wrong. 

8.  Sales  <8=»I82( I)— Whether  there  was  defect, 
Justifying  rescission  of  contract  of  sale  of 
muie^  a  Jury  question. 

In  suit  by  the  buyer  of  a  mule,  he  having 
rescinded  and  tendered  back  the  animal  for  de- 
fect, whether  there  was  any  defect  in  the  mule 
within  the  terms  of  the  contract  of  sale  held  a 
question  of  fact  for  the  Jury. 

Appeal  from  (Tircult  Court,  Madison  C!ouii- 
ty;  Robert  C.  Brickell,  Judge. 

Action  by  R.  O.  Douglass  against  I.  L. 
Maples.  Judgment  for  plaintiff,  and  defend- 
ant api)eals.  Transferred  from  Court  of  Ap- 
peals under  Acts  1911,  p.  450,  §  6.    Affirmed. 
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Betts  &  Betts,  of  Huntsvllle,  for  appellant. 
R.  B.  Smith,  of  Huntsrllle,  for  appellee. 

SOMBRTILI^,  J.  [1]  Where  the  vendee 
of  a  chattel,  being  so  entitled,  rescinds  his 
purchase  becaxise  of  a  defect  in  the  chattel, 
with  an  accompanying  tender  of  the  chattel 
to  the  vendor,  or  offer  to  restore  It,  if  actual 
tender  is  impracticable,  the  efCect  is  to  revest 
the  title  of  the  chattel  in  the  vendor,  and  to 
entitle  the  vendee  to  a  recovery  of  the  con- 
sideration with  which  he  had  parted,  and  the 
refusal  of  the  tender  or  offer  does  not  change 
its  effect.  The  vendee  may  in  the  latter  case 
abandon  the  property  or  retain  It  in  his  cus- 
tody, and  if  he  retain  it  "be  is  considered 
merely  the  bailey  of  tiie  seller,  and  that  re- 
lation becomes  at  once  the  •  *  •  meas- 
ure of  his  rights  and  responBibllitles."  Hayes 
V.  Woodham,  145  Ala.  597,  40  South.  511,  and 
cases  therein  cited;  Smith  v.  Thomas,  201 
Ala.  442,  78  South.  820. 

The  third  count  of  the  complaint  sets  forth 
the  purchase  of  a  mule  by  plaintiff  from  de- 
fendant for  $175,  with  the  stipulation  that, 
if  there  were  any  defects  in  the  mule,  defend- 
ant would  repay  the  price  to  plaintiff  upon 
his  return  of  the  mule,  and  it  is  alleged  that 
there  was  a  defect  In  the  mule,  in  that  it  was 
"fail^)ed,"  and  that  plaintiff  "haa  tendered 
said  mule  to  said  defendant,  and  demanded 
from  him  said  sum  of  $176,  which  defendant 
has  failed  and  refused  to  pay,"  etc.  A  de- 
murrer to  this  count  aptly  challenges  its  suffl- 
ciericy.  In  that  it  "does  not  show  that  plain- 
tiff, after  his  alleged  tender  of  the  mule,  holds 
himself  in  readiness  to  deliver  the  mule." 

[2]  Where  a  tender  of  chattels  pursuant  to 
the  terms  of  the  contract  has  the  effect,  ipso 
facto,  of  discharging  the  contract  or  of  re- 
storing the  parties  to  their  original  position 
with  respect  to  the  consideration  with  which 
each  has  respectively  parted,  including  the 
chattels  thus  tendered,  it  has  always  beea 
held  In  this  state,  and  by  the  authorities  gen- 
erally, that  in  a  suit  upon  the  original  obli- 
gation, or  for  the  recovery  of  the  considera- 
tion which  has  reverted  to  the  plaintiff  by 
virtue  of  his  tender,  it  is  not  necessary  to 
either  aver  or  prove  a  readiness  at  all  times, 
or  at  any  subsequent  time,  to  deliver  the  thing 
so  tendered.  And  this  is  equally  true,  wheth- 
er the  effect  of  the  tender  is  set  up  In  a  com- 
plaint or  in  a  plea.~  Garrard  v.  Zadiariah,  1 
Stew.  272;  Armstrong  v.  Tait,  8  Ala.  635,  42 
Am.  Dec.  656;  Carmack  v.  McKlnney,  7  Ala. 
App.  408,  62  South.  289;  20  R.  C.  L.  649,  {  31 ; 
as  Cyc.  169  (iv). 

[3]  On  the  other  hand,  where  the  tender 
does  not  Ipso  facto  discharge  the  obligation, 
or  change  the  relation  of  the  parties,  and 
where  there  remains  a  continuing  obligation 
to  keep  and  deliver,  the  tender,  to  be  availing, 
must  be  kept  good,  and  the  pleader  must  aver 
a  continuing  readiness  to  deliver.  Authorities 
supra.  It  is  to  this  class  of  tenders  of  chat- 
tels that  section  6334  of  the  Code,  and  form 


86,  for  pleas  of  tender  (Code,  p.  1202),  are  ap- 
plicable. Those  legislative  provisions  were 
intended  to  prescribe  a  rule  of  pleading  only, 
and  not  to  change  any  rule  of  substantive 
law.  In  accordance  with  this  view,  it  was 
specifically  held  in  Curjel  &  Co.  v.  Hallett 
Mfg.  Ck).,  198  Ala.  609,  619,  73  South.  938,  9t3, 
thatr— 

"The  necessity  of  keeping  a  money  tender 
good  by  keeping  on  hand  the  specific  money 
tendered,  or  its  equivalent,  does  not  apply  to 
the  tender  of  ooounoditiea  by  «  seller  to  a 
buyer." 

In  that  case  the  obligation  of  the  seller  was 
discharged,  and  the  liability  of  the  purchaser 
for  damages  was  fixed,  by  the  seasonable  ten- 
der of  the  goods.  See,  also.  Baker  v.  Lehman 
&  Co.,  186  Ala.  493,  66  South.  321. 

[4]  As  was  observed  in  Comer  T.  Franklin, 
169  Ala.  573,  53  South.  797,  one  who  rescinds 
his  purchase  of  a  chattel,  thereby  revesting 
its  title  in  the  sellw,  may  nullify  his  rescis- 
sion and  its  consequences  by  his  subsequent 
conduct  in  dealing  with  the  chattel.  Everett 
V.  Pickens,  203  Ala.  322,  83  South.  33 ;  24  R. 
C.  L.  361,  {g  650-652.  But  there  Is  no  pre- 
sumption ttiat  he  has  thus  acted,  and  the 
burden  of  allegation  and  proof  with  respect 
to  waiver  of  the  rescission  declared  on  is  up- 
on the  party  who  would  take  advantage  there- 
of— the  defendant  In  the  Instant  case.  In 
C!arinad£  v.  McKlnney,  supra,  the  identical 
question  was  presented,  and  the  (X>urt  of 
Appeals  correctly  ruled  against  the  demurrer. 

Comer  v.  Franklin,  supra,  is  not  an  author- 
ity to  the  contrary.  There  the  complaint 
showed  that  the  plaintiff  had  retained  pos- 
session of  the  goods  after  rescission,  and  al- 
leged that  thereafter  the  goods  were  at  all 
times,  up  to  suit  filed,  subject  to  the  defend- 
ant's order.  .  This  relieved  the  defendant  of 
his  proper  burden  in  the  pronises,  and  Im- 
posed it  upon  the  plaintiff.  What  was  said 
in  the  opinion  was  obviously  based  upon  that 
state  of  the  pleadings. 

[6]  We  hold  that  count  S  of  the  complaint 
was  not  subject  to  the  demurrer,  and  that  de- 
fendant was  not  entitled  to  the  general  af- 
firmative charge. 

[6, 7]  Defendant's  viritness,  McLau^lin, 
testified  ttiat  he  had  owned  the  mule  for  three 
months,  and  sold  her  to  ope  Lynsky,  which 
was  two  years  before  Lynsky  sold  her  to  de- 
fendant Defendant  asked  the  witness,  "Was 
there  anything  wrong  with  the  mule?"  Plain- 
tifTs  objection  to  the  question  was  properly 
sustained,  ainoe  the  fact  that  edie  was  tne 
from  hip  fault  two  years  before  had  no  tend- 
ency to  show  that  she  was  free  from  it  when 
plaintiff  bought  her.  There  was  no  assertion 
that  she  was  congenltally  faulty,  and  at  that 
stage  of  the  trial  there  liad  been  no  testimony 
that  such  hU>'  fault  could  be  congenital.  But, 
apart  from  that,  the  witness  afterwards  stat- 
ed without  objection  that  he  had  continued 
to  see  the  mule  right  along  up  to  the  time  in 
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question,   that  lie   never 
the  matter  with  her,  and  that  she  was  soimd. 
In  any  aspect,  the  exduslon  complained  of 
was  not  prejudicial. 

[t]  PtaintifTs  case  Is  grounded  upon  a  re- 
sdaalon  of  the  sale,  and  whether  there  waa 
any  defect  in  the  mule,  which  Justified  that 
rescission  within  the  terms  of  the  contract 
of  sale,  was  a  question  of  fact  for  the  Jury. 
That  Issue  did  not  embrace  the  question  of 
the  comparatlTe  value  of  the  mule  with  and 
without  the  defect 

Finding  no  error  in  the  record,  the  Judg- 
ment will  be  affirmed. 

Affirmed. 

All  tbe  Justices  concur. 


(206  AUu  174) 

GRAVES  V.  EUBANK,  Tax  Collector. 
(3  DIv.  499.) 

(Ehtpreme  Court  of  Alabama.    Jan.  13,  192L) 

1.  Eleotlaaa  «=9ll— Natloaal  Woman  Suffrage 
Ameadmeat  held  to  aatomatloally  repeal  pro- 
vlalons  of  atate  Constltatlon  and  statutes. 

Cionst  n.  S.  Amend.  19,  Kiving  women  the 
right  to  vote,  automatically  stmck  out  from 
the  state  Constitution  and  statutes  all  discrim- 
inatory featnres  authorising  only  one  sex  to 
vote,  or  idadng  condltionB  or  hardens  on  <»ie 
not  placed  on  the  other  as  a  condition  prece- 
dent to  the  right  to  vote. 

2.  Elections  <8s>ll— Word  "mala"  stricken 
from  constitutional  provision  defining  electors 
by  Woman  Suffrage  Amendment. 

Const  T7.  S.  Amend.  19,  providing  that  the 
right  to  vote  shall  not  be  denied  or  abridged 
on  accomit  of  sex,  antomatically  strudc  from 
Const  Ala.  1901,  i  177,  the  word  "male,"  as 
nsed  in  defining  who  are  or  who  may  become 
electors. 

3.  Elections  «=>l  I— National  Suffrage  Amend- 
ment held  to  malce  applicable  to  women  voters 
state  constitutional  requirement  as  to  pay- 
ment of  poll  tax. 

Const  V.  S.  Amend.  19,  providing  that  the 
right  to  vote  shall  not  be  denied  on  account  of 
sex,  made  Const  Ala.  1901,  IS  178,  194,  mak- 
ing the  payment  of  a  poll  tax  a  condition  pre- 
cedent to  the  right  to  vote,  appUcaUe  to  women 
aa  wen  as  men. 

4.  Elections  9=383— Women's  status  as  to  lia- 
bility to  pay  poll  tax  as  condition  to  vote 
governed  by  state  Constitution,  as  amended 
by  national  Suffrage  Amendment. 

In  mandamus  to  compel  tax  collector  to  re- 
ceive poll  tax  from  a  woman  and  to  issue  poll 
tax  receipt  inv<dving  the  question  of  how  wo- 
men's status  as  to  liability  for  poll  tax  as  a 
condition  precedent  to  the  right  to  vote  was 
affected  by  the  Woman  Sulfrage  Amendment, 
the  question  of  whether  Gen.  Acts  1920,  Sp. 
Sess.  p.  1,  relating  to  payment  of  the  poU  tax, 
is  a  penal  act  and  whether  it  went  into  effect 
on  its  passage  or  not  until  30  days  thereafter, 


OBAVE8  V.  EUBANK  587 

(iT  Bo.) 

noticed  anything ;  hM  immaterial,  since  the  fixation  of  a  poll 
tax,  the  time  of  the.  accrual  of  the  same  and  for 
the  payment  thereof  as  a  condition  to  vote,  aS 
well  as  all  exemptions  therefrom,  were  provided 
for  and  regulated  by  the  state  Constitution,  as 
amended  by  Const  U.  S.  Amend.  19,  and  Sol- 
diers' Exemption  Amendment  designated  as 
section  194^. 


5.  Elections   «=383— Woman   of  specified  ages 

required  to  pay  poll  tax  as  condition  to  right 

to  vote. 

Under  Const  1901,  ||  178,  191,  requiring 

men  between  spedfied  ages  to  pay  a  poll  tax,  to 

become  due  in  October  and  delinquent  on  the 

let  day  of  the  next  succeeding  February,  as  a 

condition  to  the  tight  to  vote,  and  under  Const 

U.  S.  Amend.  19,  giving  women  the  right  to 

vote,  all  women  of  specified  ages  on  the  1st 

day  of  October  were  required  to  pay  a  poll  tax 

on  or  before  February  Ist  as  a  condition  to 

the  right  to  vote  at  elections  occurring  after 

February  1st 

McClellan,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Montgomery 
County;    Leon  McCord,  Judge. 

Petition  by  Mary  Lou  Graves  against  A. 
H.  Eubank,  aa  Tax  Collector,  for  mandamus 
to  require  the  said  Eubank,  aa  Tax  CoUeo- 
tor,  to  receive  imU  tax  of  petitioner  and  is- 
sue her  poll  tax  receipt  From  a  Judgment 
denying  the  petition,  petitioner  appeals.  Re- 
versed and  remanded. 

The  petition  alleges  that  petitioner  is  over 
the  age  of  21  years  and  under  the  age  of 
46;  that  she  is  a  duly  registered  elector  of 
Montgomery  county,  and  has  been  a  bona 
fide  resident  therein  for  some  time;  that 
she  tendered  to  the  tax  collector  the  amount 
of  her  poll  tax,  which  became  due  October 
20,  1920,  and  delinquent  February  1,  1921; 
that  as  such  tax  collector  he  refused  to  re- 
ceive the  same  and  also  refused  to  Issue  his 
official  poll  tax  receipt  The  respondent  ad- 
mitted all  the  allegations  of  the  petition  ex- 
cept the  fact  that  the  petitioner  became  lia- 
ble for  her  poll  tax,  and  sets  up  that  the 
Nineteenth  Amendment  did  not  serve  to  levy 
a  poll  tax  on  women  of  the  state ;  also  that 
the  act  of  the  Legislature  did  not  become 
dfective  until  November  27,  1920,  30  days, 
after  its  passage;  also  that  the  Constitu- 
tion of  the  state  levies  a  poll  tax  on  men 
solely,  and  the  Legislature  was  without  au- 
thority to  levy  poll  tax  on  women. 

Bibb  Graves,  of  Montgomery,  for  appel- 
lant 
John  Tllley,  of  Montgomery,  for  appellee. 
B.  J.  Garrison,  of  Ashland,  amicus  curiie. 

ANDERSON,  a  J.  [1-3]  The  question 
presented  for  decision  upon  this  appeal  is 
the  liability  vel  non  of  a  woman  who  has 
been  duly  registered  to  pay  a  poll  tax  be- 
tween the  1st  day  of  October,  1920,  and  Feb- 
ruary 1,  1921,  as  a  condition  precedent  to 
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a  right  to  Tote  In  subsequent  elections.  The 
Nineteenth  Amendment  to  the  federal  Con- 
stitution, which  became  effective  August  26, 
1020,  reads  as  follows : 

"Section  1.  The  right  of  citizens  of  the  Unit- 
ed States  to  vote  shall  not  be  denied  or  abridg- 
ed by  the  United  States  or  by  any  state  on  ac- 
count of  sez^ 

"Sec.  2.  Congress  shall  have  power  to  en- 
force this  article  by  appropriate  legisladon." 

This  amendment  automatically  strikes 
from  the  state  laws,  organic  and  statutory, 
all  discriminatory  features  authorizing  one 
sex  to  vote  and  excluding  the  other,  or  plac- 
ing conditions  or  burdens  upon  one  not  plac- 
ed upon  the  other  as  a  condition  precedent 
to  the  right  to  vote,  but  In  no  wise  Inter- 
feres with,  changes,  or  alters  state  laws 
with  reference  to  elections  that  cannot  and 
do  not  amount  to  a  discrimlnatlOQ  in  favor 
of  one  sex  against  the  other.  It  protects 
the  man  and  woman  alike,  and  a  burden  can- 
not be  placed  upon  one  sex  that  is  not  put 
upon  the  other,  nor  can  a  privilege,  benefit, 
or  exemption  be  given  one  to  the  exclusion  of 
the  other.  The  said  amendment,  by  its  own 
force  and  effect,  strikes  from  section  177  of 
our  state  Constitution  the  word  "male,"  as 
used  in  defining  who  are  or  may  become 
electors,  as  well  as  where  used  In  other 
parts  of  our  organic  or  statutory  laws  when 
used  In  connection  with  the  right  and  Qual- 
ification to  vote,  and  also  strikes  therefrom 
the  use  of  the  masculine  pronoun  where- 
ever  it  appears,  so  as  to  make  the  same  in- 
clude and  applicable  to  both  sexes.  And  as 
the  said  amendment  prohibits  a  discrimina- 
tion against  women  by  section  177,  and  per- 
haps other  provisions  of  our  state  law.  It 
likewise  prohibits  a  discrimination  against 
men  by  sections  178  and  194  of  our  Consti- 
tution, and  has  the  same  effect  upon  these 
provisions  as  to  the  elimination  of  the  male 
sex  as  when  used  in  section  177  and  other 
provisions.  The  result  is  that  upon  the 
final  ratification  of  the  Nineteenth  Amend- 
ment It  bad  the  effect  of  making  our  organ- 
ic as  wdl  as  statutory  laws  applicable  to 
men  and  women  alike,  and  placed  all  wo- 
men in  the  state  upon  the  same  footing 
with  men,  and  those  who  were  over  21  years 
of  age  and  under  46  prior  to  October  1, 
1920,  were  so  to  speak,  put  in  the  same  shoes 
of  a  man  who  became  21  y^ars  of  age  be- 
tween the  ratification  of  the  amendment  and 
said  1st  day  of  October,  1920.  In  other 
words,  if  the  man  became  liable  to  a  poll 
tax  payable  October  1,  1920,  and  delinquent 
the  1st  of  the  following  February,  the  wo- 
men who  were  over  21  and  under  45  years 
of  age  are  likewise  liable  for  said  poll  tax 
as  a  condition  precedent  to  the  right  to  vote 
in  succeeding  elections. 

This  ruling  conforms  to  and  harmoniz- 
es with  the  previous  rulings  of  the  United 


States  Supreme  Court  upon  Idndred  or  anal- 
ogous questions.  In  case  of  Neal  v.  Dela- 
ware, 108  U.  S.  870,  20  L.  Ed.  667,  the 
question  presented  was  the  effect  that  the 
Fifteenth  Amendment  had  upon  the  laws  of 
Delaware  which  required  that  all  Jurors 
should  be  "white  male  electors."  The  court 
held  that  the  federal  amendment  had  the 
effect,  of  its  own  force,  and  without  the  aid 
of  Delaware  legislation,  of  striking  from  the 
existing  law  of  Delaware  only  the  word 
"white"  and  left  all  of  the  rest  of  said  law 
undisturbed.  This  Neal  Case,  supra,  was 
dted  approvingly  in  Ex  parte  Yarbrough,  110 
U.  8.  651,  4  Sup.  Ct.  162,  28  L.  Ed.  274.  It 
was  again  dted  and  approved  in  the  case 
of  Guinn  v.  U.  S.,  238  U.  S.  862,  86  Sup.  Ct. 
930,  69  L.  Ed.  1340,  L.  B.  A.  1916A,  1124. 
wherdn  the  court,  speaking  through  the 
Chief  Justice,  said: 

"While  in  the  true  sense,  therefore,  the 
amendment  gives  no  right  of  suffrage,  it  was 
long  ago  recognized  that  in  operation  its  pro- 
hibition might  measurably  have  that  effect; 
that  is  to  say,  that  as  the  command  of  the 
amendment  was  self-executing  and  reached 
without  legislative  action  the  conditions  of  dis- 
crimination against  wbich  it  was  aimed,  the 
result  might  arise  that  as  a  consequence  of  tite 
striking  down  of  a  discriminating  dause  a 
right  of  suffrage  would  be  enjoyed  by  reason 
of  the  generic  character  <^  the  provision  which 
would  remain  after  the  discrimination  was 
stricken  out  Ex  parte  Yarbrough,  110  U.  S. 
661;  Neal  v.  Delaware,  103  U.  S.  370.  A  fa- 
miliar illustration  of  this  doctrine  resulted 
from  the  effect  of  the  adoption  of  the  amend- 
ment on  state  Constitutions  in  which  at  the 
time  of  the  adoption  of  the  amendment  the  right 
of  suffrage  was  conferred  on  all  white  male  dti- 
sens,  since  by  the  inherent  power  of  the  amend- 
ment the  word  'white'  disappeared  and  there- 
fore all  male  dtizens  without  discrimination  on 
account  of  race,  color,  or  previous  condition  of 
servitude  came  under  the  generic  grant  of 
suffrage  made  by  the  state." 

W  Since  the  fixation  of  a  poll  tax  the 
time  of  the  accrual  of  same  and  for  the 
payment  thereof  as  a  condition  to  vote,  as 
well  as  all  exemptions  therefrom,  are  pro- 
vided for  and  regulated  by  our  state  Con- 
stitution, as  amended  by  the  Nineteenth 
Amendment  as  well  as  the  Soldiers'  ESx- 
emption  Amendment,  designated  as  section 
194%  of  the  Constitution,  this  instrument 
controls  in  the  settlement  of  the  question  here 
presented,  and  so  much  of  the  net  of  1920 
(page  1,  Special  Session)  can  have  no  bear- 
ing upon  the  same,  and  so  much  thereof  as 
deals  with  this  particular  question  Is  mere- 
ly cumulative  and  is  of  little  or  no  conse- 
quence, whether  said  act  is  or  is  not  a  i>enal 
one  or  whether  it  went  into  effect  upon  its 
passage  or  not  until  80  days  thereafter. 

In  the  case  of  Shepherd  v.  Sartain,  186 
Ala.  454,  64  South.  57,  following  the  case  of 
Finklea  T.  Farish,  160  Ala.  230,  49  South. 
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S66,  and  qnallfylng  the  case  of  Frost  v. 
State,  16S  Ala.  664,  4S  Sonth.  203,  the  opin- 
ion says: 

"In  accordance  with  the  latter  case  [refer- 
ring to  the  Finklea  Case],  which  it  is  conceired 
involved  a  constniction  of  section  194  .of  the 
Constitution,  we  now  conclude: 

"(1)  The  Constitution  [section  194]  levies 
the  poll  tax  according  to  age  at  the  time  the  tax 
is  declared  to  be  due,  vis.,  on  the  Ist  day  of  Oc- 
tober of  each  year,  and  the  Legislature  has  no 
power  to  change  the  operation  of  that  provi- 
sion. 

"(2)  One  who  becomes  21  years  of  age  be- 
fore the  1st  day  of  October  of  any  year  is  sub- 
ject to  the  poll  tax  due  on  that  date." 

[<]  The  resnit  is  titat,  the  Nineteenth 
Amendment  becoming  operative  prior  to  the 
Ist  day  of  October,  1920,  all  women  who  were 
over  21.  years  of  age  and  under  46  on  said 
date  became  liable  to  the  payment  of  the 
poll  tax  dne  on  said  date  and  which  would 
become  delinquent  the  Ist  of  the  following 
February  as  a  condition  to  vote  in  sncoeed- 
Ing  elections,  and  this  appellant,  having 
tendered  the  tax  collector  the  amount  of  her 
tax,  Is  entitled  to  the  writ  of  mandamus 
compelling  the  acceptance  of  same  and  the 
Issuance  to  her  of  a  receipt  therefor,  and 
which  said  writ  was  erroneously  denied  by 
the  trial  court.  It  must  not  be  understood 
from  this  holding  that  the  court  means  to 
intimate  that  any  vote  heretofore  cast  In 
the  November  election  or  any  other  election 
held  prior  to  the  1st  day  of  February,  1921, 
is  invalid  when  cast  by  those  who  acquired 
the  right  to  vote  by  vlrtne  of  the  Nine- 
teenth Amendment,  but  we  do  hold  that,  In 
order  to  vote  in  future  elections  occurring 
after  the  1st  of  February,  they  must  have 
paid  the  poll  tax  which  becomes  delinquent 
on  said  1st  day  of  February. 

While  the  law  as  declared  in  the  case  of 
Frost  V.  State  was  departed  from  in  the 
case  of  Finklea  v.  Farish,  and  not  only  de- 
parted from  in  the  Sartain  Case  but  said 
Frost  Case  was  expressly  qualified,  the  same 
has  never  been  expresdy  overruled,  for  the 
reason,  no  doubt,  that  a  majority  In  eadi 
instance  were  of  the  opinion  that  XVost  did 
not  become  46  years  of  age  prior  to  the 
time  the  tax  became  due,  October  1,  1906. 
He  was  bom  October  2,  1861,  and  by  exclud- 
ing his  birthday,  which  was  conceded  to 
be  proper  in  the  opinion  as  well  as  the  briefs 
In  said  case,  he  did  not  become  45  years 
old  before  the  tax  became  due,  October  Ist, 
but  on  the  day  that  It  became  due.  In  oth- 
er words,  he  was  46  years  of  age  the  day  the 
tax  was  due,  and  going  upon  the  theory 
that  bnt  one  day  could  be  excluded,  he  was 
not  45  before  the  tax  became  due  and  was 
not  therefore  exempt  from  the  payment  of 
same;  and  there  was  some  reason  for  feel- 
ing that  the  right  result  had  been  reached 
la  said  case,  notwithstanding  the-onsound- 


ness  of  the  reason  given  for  same.  TTppn  a 
reconsideration  of  this  Frost  Case,  however, 
we  are  not  only  of  the  oi^nion  that  the  rea- 
soning of  same  was  properly  overturned  in 
the  two  later  cases,  bnt  it  should  have 
been  expressly  overruled.  Under  the  law  as 
applicable,  Frost  was  46  years  of  age  Octo- 
ber 1,  1906,  the  day  the  tax  fell  due,  and 
If  the  Constitution  exempted  those  over  46. 
he  would  have  been  liable;  but  upon  a  clos- 
er analysis  of  section  194  of  the  Constitu- 
tion, we  are  of  the  o;dnion  that  it  is  the 
fixation  of  a  tax  on  certain  ones  and  not  an 
exemption.  In  other  words,  It  places  a  tax 
on  those  "over  age  of  21  years  and  under 
45  years  of  age."  Frost  on  October  1,  1906^ 
was  46  years  of  age  and  not  "under  the  age 
of  46"  as  fixed  by  the  Constitution.  We 
therefore  expressly  overrule  said  case  of 
Frost  V.  State,  163  Ala.  654,  45  South.  203. 

The  case  of  State  v.  Doster  Drug  Co.,  196 
Ala.  447,  71  South.  427,  did  not  Uvolve  the 
question  here  in  hand,  as  it  was  dealing 
with  escape  proi)erty  taxes,  and  the  citation 
of  section  194  of  the  Constitution,  which 
deals  exclusively  with  the  poll  tax,  was  in- 
apt The  citation  of  the  Frost  Case  was  al- 
so, no  doubt,  dne  to  Inadvertently  overlook- 
ing the  fact  that  it  had  been  repudiated  by 
the  more  recent  Einklea  and  Sartain  Cases. 

The  Judgment  of  the  circuit  court  is  re- 
versed and  the  cause  is  remanded. 

Reversed  and  remanded. 

All  Justices  concur,  except  McCLBLLAN, 
J.,  who  dissents. 

THOMAS,  J.  (concurring).  I  concur  in 
the  opinion  of  the  Chief  Justice  after  not- 
ing the  general  expression  in  State  v.  Dos- 
ter-Northington  Drug  Co.,  196  Ala.  447,  71 
South.  427,  to  the  effect  that  the  tax  year 
commences  October  1st  and  ends  on  Septem- 
ber 30th,  citing  Frost  v.  State,  153  Ala.  664, 
45  South.  203 ;  Hooper  v.  State,  141  Ala.  Ill, 
37  South.  662 ;  and  the  reference  to  the  poll 
tax  year  in  the  Constitution.  The  later 
cases  of  Shepherd  v.  Sartain  and  Finklea  v. 
Farish,  dealing  with  Frost  v.  State,  supra, 
were  overlooked.  The  question  for  decision 
in  State  V.  Doster-Northlngton  Drug  Co., 
supra,  was  that  of  the  time  for  assessment 
of  the  property  tax,  and  when  the  same  may 
be  set  aside  or  corrected  by  the  State  Tax 
Commission. 

McCLELLAN,  J.  (dissenting).  In  my 
opinion,  the  women  of  Alabama,  otherwise 
qualified  to  vote,  who  were  over  the  age  of 
21  years  and  under  the  age  of  46  years  on 
October  1,  1920 — enfranchised  as  the  result 
of  the  ratification  of  the  Nineteenth  (Suf- 
frage) Amendment  to  the  Constttutlon  of 
the  United  States,  proclamation  of  which 
was  made  on  August  26,  1920— are  not  re- 
quired, as  a  condition  to  qualification  to  vote 
In  this  state,  to  pay  a  poll  tax  between  Oo- 


Digitized  by 


Google 


699 


87  SOUTHERN  BBPORTEB 


(Ala. 


tober  1,  1920,  and  Febniaiy  1,  1021;  and 
hence  the  writer  would  affirm  the  Judgment 
of  the  court  below.  The  burden  upon  thla 
condition  to  their  right  to  vote  la  not  im- 
posed by  or  justified  bj  the  Constitution  of 
this  state,  they  not  having  been  liable  to 
poll  tax  on  October  1,  1019,  the  beginning  of 
this  tax  rear.  To  exact  this  iwyment  with- 
out the  sanction  of  the  Constitution  is  not 
to  be  Justifled. 

The  effect  of  the  adoption  of  the  Suffrage 
Amendment  was  to  eliminate  from  the  Con- 
stitution and  statutes  of  Alabama  all  pro- 
vialoos  operating,  at  that  time,  to  discriml- 
oate  between  citizens  because  of  sex,  in  re- 
spect of  their  right  to  vote.  Neal  y.  Dela- 
ware, 103  n.  S.  370,  889,  26  li.  Ed.  667 ;  Guin 
V.  V.  S.,  238  T;.  S.  862,  36  Sup.  Ct  926,  68 
L.  Ed.  1340,  L.  B.  A.  1916A,  1124.  The  re- 
sult Is  that  the  provisions  of  Alabama's  Con- 
stitutton  and  statutes  conferring  and  pre- 
scribing the  right  to  vote  now  confer  and 
prescribe  such  right  without  discrimlnati<Hi 
on  account  of  sex. 

A  further  consequence  of  the  adc^tion  of 
the  Suffrage  Amendment  was  that  the  date 
of  the  proclamation  of  the  adoption  of  the 
aniendment  was  the  date  upon  which  wo- 
men, otherwise  qualified  to  vote  under  the 
Constitution  and  laws  of  Alabama,  became 
entitled  to  meet  the  regulations  and  require- 
ments necessary  to  qualify  them  to  vote  in 
this  state,  regardless  of  their  sex. 

The  ConsUtntlon  of  Alabalma  (1901,  Si  178, 
194)  must  be  now  read  as  prescribing  that 
all  persons  between  the  ages  of  21  and  45 
years  (not  exempted  and  otherwise  quali- 
fied) shall  voluntarily  pay,  within  the  peri- 
od prescribed  by  section  194  of  the  Constitu- 
tion, a  poll  tax  of  $1.60  for  each  year  they 
are  "due"  (Const  f  178)  to  pay  the  same  as 
a  condition  to  the  enjoyment  of  the  right 
to  vote.  Frost  v.  State  ex  rel.,  153  Ala.  664, 
663,  46  South.  203. 

The  single  question  presented  by  this  ap- 
peal is  a  constitutional,  and  not  a  statutory, 
inquiry ;  the  Legislature  being  without  pow- 
er to  enact  to  an  effect  different  from  that 
prescribed  by  the  Constitution.  This  ques- 
tion is:  Consequent  upon  the  stated  status 
fixed  by  the  adoption  of  the  Suffrage  Amend- 
ment, are  women  (otherwise  qualified)  who 
desire  to  pertect  their  right  to  vote  in  elec- 
tions occurring  after  February  1,  1921, 
"due"  to  pay,  liable  for,  the  poll  tax  exact- 
ed by  section  178  and  194  of  the  Constitu- 
tion, within  the  period  prescribed  in  the 
organic  law,  between  October  1,  1920,  and 
February  1,  19217  The  correct  decision  of 
this  question  depends  upon  whether  the  pre- 
scription with  respect  to  poll  tax  in  sections 
17S  and  194  refer  to,  contemplate,  the  tax 
year,  as  held  In  Frost  v.  State,  supra,  and 
in  the  very  recent  unanimous  declaration  in 
State  V.  Dostcr-Northington  Drug  Co.,  196 
Ala.  447,  460,  71  South.  427,  or  whether,  on 


the  other  hand,  the  fUSO  therein  prescribed 
is  but  a  mere  money  exaction,  payable  be- 
tween October  Ist  and  February  1st,  dis- 
sociated from  any  tax  year,  as  declared.  In 
effect,  in  Shepherd  v.  Sartain,  185  Ala.  439, 
454,  64  South.  67.  In  the  last  pronounce- 
ment "by  this  court,  all  Justices  concurring 
in  the  opinion,  this  court  said  (State  v. 
Doster-Northtngton  Drug  Co.,  196  Ala.  450, 
71  South.  4SS,  d^vered  in  1916) : 

"When  the  ConBtitntlon  required  the  pay- 
ment of  poll  tax  for  the  year  1901,  before 
February  1st,  it  referred  to  the  tax  year  as 
fixed  by  the  sUtute  of  1900-^1;  this  poU 
tax  having  become  fixed  on  October  1,  1900,  and 
due  on   October  1st  succeeding.    Const  |  178." 

This  Is  an  accurate  statement  of  the  con- 
clusion prevailing,  on  full  consideration,  in 
Frost  V.  State,  168  Ala.  654,  666,  666,  45 
South.  203. 

At  page  464  of  185  Ala.^  at  page  63  of  64 
South.  (Shepherd  ▼.  Sartain,  decided  in 
1913),  a  different  view  was  expressed  from 
that  entertained  on  full  consideration  in 
Frost  V.  State,  supra  (decided  in  1907), 
and  reiterated  in  State  v.  Doeter-Northing- 
ton  Drug  Co.,  supra,  and  this  upon  the  sole 
gnx>und  that  a  departure  from  this  doctrine 
of  Frost  V,  State  was  taken  In  the  case  of 
Finklea  v.  Farish,  160  Ala.  280,  238,  239,  49 
South.  866.  Reference  to  the  Finklea-Far- 
iah  Case  discloses  no  purpose  on  the  part  of 
a  majority  of  the  court  to  overrule  the  pres- 
ently pertinent  doctrine,  conclusively  stated 
by  Denaon,  J.,  in  Frost  v.  State.  Indeed,  in 
Finklea  v.  Farish  parts  of  the  opinion  in 
Frost  V.  State  are  approvingly  quoted — quo- 
tations that  consisted  with  and  induced  the 
coDdusion  this  court  has  recently  restated 
in  State  v.  Doster-Northington  Drug  Co.,  196 
Ala.  460,  71  South.  427.  As  pointed  out  In 
the  dissenting  <4>inion  by  Denson,  J.,  in  Fink- 
lea V.  Farish,  concurred  in  by  Justice  Simp- 
son and  the  writer,  it  was  only  in  the  actual 
reault  announced  in  Finklea  t.  Farish  that 
a  departure  from  the  pertinent  doctrine  of 
Frost  ▼.  State  was  to  be  found.  It  was 
said  in  Shepherd  v.  Sartain  that  the  decision 
in  Frost  v.  State  was  qualified  to  the  extent 
Finklea  v.  Farish  tokened  a  departure  from 
its  doctrine ;  but  it  is  to  be  noted  that  Frost 
▼.  State  was  not  expressly  overruled,  Shep- 
ard's  Annotations  interpreting  its  expression 
as  explanatory  only. 

On  this  very  important  question  the  situ- 
ation, thai,  is  this :  This  court  in  1907  de- 
liberately held  that  the  exaction  of  poll 
taxes  as  a  ccmditlon  to  the  right  to  vote 
referred  to  the  tax  year  beginning.  Initially, 
October  1.  1900;  in  1909  the  court,  vrithout 
expressly  taking  account  of  the  different  doc- 
trine of  Frost  r.  State,  supra,  declared  to 
a  result  opposed  to  the  doctrine  of  Frost  v. 
State,  Justices  Denson  and  Simpson  and- 
the  writer  dissenting  upon  the  authority  of 
Frost  V.  SUte;  in  1913,  In  She^erd  t.  8ar^ 
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tain,  the  conrt  for  the  first  time  recognized 
the  obTlons  conflict  In  the  conclusion  (only) 
prevalUDg  in  Flnklea  ▼.  rarish  and  the  doc- 
trine stated  In  Frost  v.  State,  and  expressed 
In  a  somewhat  dubious  form  aA  Intent  to  af- 
firm the  doctrine  of  Flnklea  ▼.  Farfeh ;  and 
in  1916 — the  last  declaration  on  the  subject 
— ^thls  conri:  declared  In  the  phrase  above 
quoted  from  State  t.  Doster-Northlngton 
Drug  Co.,  In  repetition  of  the  doctrine  of 
Frost  V.  State.  In  this  state  of  regrettable 
conflicting,  irreconcilable  views  appiroved  by 
this  court— the  last  time  unanimously— it 
seems  to  the  writer  that  the  question  Is,  at 
least,  still  at  laiBe.  and  that  this  court 
should  deliberate  upon  it;  and,  after  so  do- 
ing, It  is  not  conceivable  to  the  writer  that 
the  language  of  tlie  Constitution  and  the 
logic  of  its  very  plain  provisions  could  lead 
otherwise  than  to  a  reafflrmance  of  the  cor- 
rectness of  the  conclusive  opinion  of  Den- 
son,  J.,  in  Frost  v.  State^  decided  18  years 
ago. 

The  constitutional  convention  that  framed 
Alabama's  Constitution  convened  on  May  21, 
1901.  The  convention  completed  its  labors, 
submitting  the  present  organic  law,  on  Seih 
tember  8,  IflOl.  Its  entire  existence  was 
spent  In  the  latter  half  of  the  tax  year  1900- 
01 ;  the  year,  for  all  purposes,  Including  the 
laying  of  poll  taxes,  bring  the  period  be- 
ginning October  1,  1900,  and  ending  with 
S^tember  30,  1901.  Frost  ▼.  State  ex  rel., 
153  Ala.  654,  665,  46  South.  208;  State  r. 
Doster-Northlngton  Drug  Co.,  196  Ala.  447, 
449,  450,  n  South.  42T.  The  following  pro- 
visions of  the  Constitution  of  1875  and  the 
statutes  in  force  and  effect  when  the  pres- 
ent Constitution  was  framed  contributed  to 
the  system  establli^ed  by  the  Constitution 
of  1875  and  governed  Its  details.  Const 
1875,  i  1,  of  article  11,  section  4  of  article  13; 
Code  1896,  »  3910,  3907,  2889,  3575,  stating 
exceptions  from  poll  taxes;  3921,  providing 
lien  upon  assessed  property;  3919,  stipulat- 
ing when  poll  taxes  were  due  and  when  de- 
linquent; 4082-4034,  governing  the  separate 
listing  by  tax  collectors  of  i)oU  taxes  paid 
and  directing  their  payment  to  the  treasury. 
The  makers  of  the  Constitution  of  1901  nec- 
essarily framed  its  provisions  relating  to 
poll  taxes  in  view  of  the  then  existing  sys- 
tem in  our  laws,  organic  and  statutory. 
■With  presently  unimportant  changes,  that 
system  was  appropriated  by  the  makers  of 
the  present  Constitution  to  the  definition  of 
a  part  of  the  qualifications  requisite  to  en- 
title a  citizen  to  vote.  In  section  178  the 
prescription  In  respect  of  poll  taxes  com- 
menced with  the  current  year,  the  "year 
1901,"  and  projected  its  requirement  to  in- 
clude the  poU  tax  "for  each  subsequent 
year."  Obviously,  this  reference  to  year  was 
to  the  tax  year  established  In  the  statutes 
mentioned,  and  denominated  In  section  4  of 
article  18  of  the  Gon8tltuti(«  at  1875  as  "an 


annual  poll  tax."  This  Is  confirmed  when 
it  is  considered  that  the  Initial  poll  tax  re- 
quired to  be  paid,  as  a  condition  to  becom- 
ing entitled  to  vote,  was  the  poll  tax  "due 
from  him"  for  the  then  current  year  1901. 
A  poll  tax  for  the  "year"  1901  could  not 
have  been  considered  "due"  (ConsL  i  178) 
otherwise  than  as  required  by  the  laws,  con- 
stitutional and  statutory,  to  which  reference 
has  been  made.  And  as  further  emphasizing 
the  Intent  of  the  makers  of  the  Constitution 
of  1901,  It  Is  plainly  provided  In  section  194 
of  the  Constitution  of  1901  that  the  pre- 
scription for  .i>ayment  of  poll  taxes  should 
not  apply  to  those  who  were  then  "now  ex- 
empt by  law"  (Italics  supplied) ;  the  refer- 
ence, of  course,  being  to  the  classes  exempt 
by  provisions  of  then  existing  laws  before 
dted.  Subdivision  6  of  Code  1896,  S  3907, 
defined,  at  that  time,  a  class  exempt  from 
poll  taxes.  They  were,  and  are  in  virtue  of 
the  provisions  of  section  194  of  the  Constitu- 
tion of  1901  (requiring  the  payment  of  poll 
taxes  as  a  condition  to  the  right  to  vote), 
those  permanently  disabled  "whose  taxable 
property  does  not  exceed  the  value  of  five 
hundred  dollars."  The  existence  of  this  ex- 
ception from  liability  for  poll  tax  neces- 
sarily depended,  and  likewise  now  depends 
under  the  imtovIsIods  of  section  194  of  the 
Constitution  of  1001,  upon  the  value  of  the 
"taxable  property"  owned  by  the  disabled 
person  for  the  year  In  which  his  poll  would 
be  otherwise  demandable.  As  said  in  State 
V.  Birmingham  Sou.  By.  Co.,  182  Ala.  483, 
62  South.  80,  Ann.  Cas.  1915D,  436: 

Taxable  property,  "as  repeatedly  used  in  the 
several  sections  *  *  *  of  the  Code  relative 
to  taxation,  means,  and  can  only  mean,  prop- 
erty which  the  Legislature  has  not  constitution- 
ally exempted  from  taxation." 

The  ascertainment  of  this  essential  fact 
to  the  determination  of  who  are  within  the 
class  ("permanentiy  disabled")  of  persons 
exempt  from  poll  taxes  must  be  at  the  in- 
ception of  the  tax  year  as  fixed  in*  the  stat- 
utes (Code  1896,  H  3930,  3921),  viz.,  on  Oc- 
tober 1st  Frost  V.  State,  153  Ala.  665,  45 
South.  203.  The  exemption  of  this  class 
from  poll  taxes  Is  based  upon  a  status  de- 
terminable as  respects  its  members,  at  the 
beginning  of  the  tax  year  when  assessments 
were,  in  19(X),  and  are  now,  required  to  be 
made;  and  hence  the  exemption  declared 
in  section  194  of  the  Constitution  of  1901, 
by  reference  to  laws  "now"  (at  that  time) 
exempting  certain  dasses  from  poll  taxes, 
necessarily  referred  to  a  status  as  r,espected 
the  value  of  "taxable  property"  owned  by 
I>erson8  permanently  disabled,  that  had  be- 
come, in  that  regard,  fixed  at  the  inception 
of  the  tax  year  1900-01,  viz.,  on  October  1, 
1900;  and  this  view  is  still  further  empha- 
sized by  the  express  provision  of  section  178 
of  the  Constitution  of  1901,  providing,  as  a 
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condition  to  tbe  right  of  those  between  21 
and  45  years  of  age  to  vote,  that  they,  If  not 
exempt  by  the  existing  laws,  should  pay  the 
poll  taxes  "due"  for  the  year  1901;  thus 
Indubitably,  It  seems  to  the '  writer,  refers 
ring  the  poll  tax  to  a  tax  period,  a  tax  year, 
and  not  at  all  contemplating  a  mere  mone- 
tary exaction  dissociated  from  a  tax  period. 

A  reading  of  tbe  debates  in  the  constitu- 
tional convention  of  1901  confirms  the  view 
stated.  The  chairman  of  the  committee  on 
BufFrage,  in  discussing  these  poll  tax  provi- 
sions of  the  Constitution  of  1901  then  in  pro- 
cess of  formation  and  adoption  by  the  con- 
vention, alluded  to  the  poU  tax  required  to 
be  paid,  as  a  prerequisite  to  the  right  to 
vote,  as  poll  taxes  that  had  "accrued"  against 
the  person  desiring  or  intending  to  vote  in 
subsequent  elections.  The  Constitution  (sec- 
tion 178)  employed  the  word  "due,"  while 
the  chairman  of  the  suffrage  committee  em- 
ployed the  word  "accrue,"  evidently  In  the 
sense  of  a  synonym  for  "due";  both  terms 
edgnlfying  the  maturity  of  an  antecedent 
imposition.  CntclifT  v.  McAnally,  88  Ala. 
609,  7  South.  831. 

The  suggestion  Is  made  that  stare  decisis 
requires  adherence  to  the  divergent  doctrine 
stated  in  Shepherd  r.  Sartain,  185  Ala.  454, 
64  South.  57,  which,  in  its  turn,  foUowed 
Flnklea  v.  Parish,  160  Ala.  230,  49  South. 
366,  where  not  only  no  reason  was  given  for 
a  departure  from  the  well-considered  doc- 
trine of  Frost  V.  State  ex  rel.,  153  Ala.  654, 
45  South.  203,  but  approving  quotation  thei-e- 
from  was  made.  In  the  dissenting  view 
written  by  Denaon,  J.,  In  Flnklea  v.  Farish, 
160  Ala.  239,  240,  49  South.  366,  the  doctrine 
of  stare  decisis  was  Invoked  without  avail. 
However,  that  doctrine  can  have  no  recourse 
In  such  a  state  of  vacillating  declaration  as 
has  been  before  noted,  that  last  of  which 
(State  V.  Doster-Northington)  was  made  by 
a  unanimous  court  three  years  after  Shep- 
herd V.  Sartain  was  decided.  If,  as  said  by 
Stone,  J.,  in  Sadler  v.  Langham,  34  Ala.  334, 
it  Is,  "perhaps,  never  too  late  to  re-establish 
constitutional  rights,  the  observance  of 
which  have  been  silently  n^lected"  surely 
it  is  not  too  late  to  return  to  the  correct  in- 
terpretation of  the  Constitution  taken  by  the 
only  well-considered  adjudication  of  this 
court  touching  the  subject,  especially  »uce 
the  last  declaration  by  the  unanimous  court 
accords,  perfectly,  with  that  originally  pro- 
nounced on  mature  deliberation. 

According  to  both  reason  and  authority, 
the  trial  court  properly  held  that  this  peti- 
tioner (appellant)  was  not  "due"  the  poll 
tax  payable  (by  others,  male  or  female, 
not  In  her  class)  In  the  period  between  Oc- 
tober 1,  1920,  and  February  1,  1921,  as  a 
prerequisite  to  her  right  to  vote  In  elections 
after  February  1,  1921;  but  that  the  first 
poll  tax  demandable  under  the  Constitution 


of  those  (male)  becoming  21  years  of  age 
after  October  1,  1919,  or  those  enfranchised 
In  consequence  of  the  adoption  of  tbe  Nine- 
teenth Amendment,  is  the  poll  tax  fixed  by 
their  status  on  October  1,  1920,  the  beginning 
of  the  tax  year  1920-21,  payable  between 
October  1.  1921,  and  February  1,  1922. 


(20S  Ala.  337) 
In  ra  ONE  CHEVROLET  AUTOMOBILE. 
SENIOR  V.  STATE. 
(7  DIv.  95.) 

(Supreme  Court  of  Alabama.    Feb.  10,  1921.) 

1.  Jury  is=»l9(l5)  —  Claimant  of  automobile 
souaht  to  be  forfeited  for  transportation  ef 
liquors  not  entitled  to  jury  trial. 

Const.  1901,  {  11,  preserving  the  right  of 
trial  by  jury,  does  not  extend  to  canees  un- 
known to  the  common  law  or  to  the  Btatatory 
law  as  it  existed  at  the  time  of  the  adoption 
of  the  Constitution;  consequently,  as  Prohibi- 
tion Act  1919,  §  13,  providing  for  forfeiture 
and  condemnation  of  vehicles  used  in  transpor- 
tation of  intoxicating  Uguors,  prescribes  a 
cause  of  action  and  a  remedy  not  existing  at 
the  time  of  the  adoption  of  the  Constitution, 
one  claiming  a  vehicle  sought  to  be  forfeited 
is  not  entitled  to  jury  trial. 

2.  Intoxleating  liquors  <^»253— Finding  will  net 
be  dlatnrbed  unlees  contrary  to  plain  weight 
of  evidence. 

In  a  proceeding  to  forfeit  an  automobile 
used  for  tiie  illegal  transportation  of  liquor,  a 
finding  by  the  trial  court  that  claimant,  the 
owner  of  the  machine,  knew  of  the  illegal  trans- 
portation will  not  be  disturbed  unless  plainly 
contrary  to  the  great  weight  of  the  evidence. 

Appeal  from  Circuit  Court,  TaUadega 
County ;   Hugh  D.  Merrill,  Judge. 

Action  by  the  State  of  Alabama  to  c<hi- 
demn  an  automobile  because  used  in  trans- 
porting contraband  liquors.  W.  G.  Senior 
propounded  claim  to  said  automobile,  and 
appeals  from  an  order  of  condemnation.  Af- 
firmed. 

Knox,  Acker,  Dixon  &  Sims,  of  Talladega, 
for  appellant. 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

ANDERSON,  C.  J.  tH  Section  11  of  the 
Constitution  of  1901,  preserving  the  right  of 
trial  by  jury,  does  not  extend  to  causes  un- 
known to  the  common  law  or  to  the  statu- 
tory law  as  it  existed  at  the  time  of  the 
adoption  of  the  Constitution.  This  provision 
extends  only  to  those  cases  in  which  the 
right  existed  at  the  time  of  the  adoption  of 
same.  Costello  v.  Feagin,  162  Ala.  191,  50 
South.  134 ;  Taliaferro  v.  Lee,  97  Ala.  92,  13 
South.  125 ;  Boring  v.  WlUlams,  17  Ala.  510; 
Chambers  v.  Stringer,  62  Ala.  569;   State  v. 
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Bley,  162  Ala.  243,  BO  South.  268.  Section 
13  of  the  Prohibition  Act  of  1919  (Laws  1919, 
p.  13)  creates  a  cause  of  action  and  pre- 
scribes a  remedy  for  the  enforcement  of 
same  not  existing  at  the  time  of  the  adop- 
tion of  the  Constitution.  It  is  different  from 
the  ordinary  condemnation  proceedings; 
that  Is,  the  taking  of  private  property  for 
public  use.  It  can  he  more  pr<^)erly  termed 
a  statutory  proceeding  for  the  forfeiture  and 
confiscation  of  property  held  in  violation  of 
law.  Joyce  on  Intoxicating  Liquors,  {{  490 
and  500,  and  cases  there  cited.  Hence  the 
trial  court  did  not  err  In  refusing  the  claim- 
ant's demand  for  a  jury. 

[2]  The  fact  that  Illegal  liquor  was  being 
transported  in  the  vehicle  in  question  Is  not 
controverted,  but  the  claimant  contends  that, 
notwithstanding  the  party  who  had  it  was 
sitting  on  the  rear  seat  and  he  was  upon 
the  front  seat,  he  knew  nothing  of  said  liq* 
nor  being  In  said  vehicle.  The  trial  court 
saw  and  beard  the  witnesses,  heard  the  evi- 
dence as  to  the  quantity  of  liquor,  the  size 
of  the  vessels,  the  situation  of  the  parties, 
and  what  was  said  when  the  said  liquor  was 
discovered  and  seized  by  the  sheriff,  and  it 
afforded  a  reasonable  inference  that  the 
claimant  knew  of  the  presence  of  same  and 
was  either  a  party  to  the  transportation  or 
assented  to  same.  The  trial  court  saw  and 
heard  the  witnesses,  and,  notwithstanding 
the  trial  was  in  equity,  the  conclusion  reach- 
ed is  like  unto  the  verdict  of  a  Jury,  and 
will  not  be  disturbed  by  this  court  unless 
plainly  contrary  to  the  great  weight  of  the 
evidence.  Ray  v.  Watklns,  203  Ala.  683,  85 
South.  225,  and  cases  there  cited.  We  are  not 
of  the  opinion  that  the  conclusion  reached 
by  the  trial  court  was  contrary  to  the  great 
weight  of  the  evidence,  and  the  decree  must 
be  affirmed. 

Affirmed. 

McCLELLAN,  SOMERYIUiB,  and  THOM- 
AS, JJ.,  concur. 


(205  Ala.  19&) 

CLARK  V.  HOUSE. 


(7  DIv.  91.) 


(Supreme  Court  of  Alabama.     Nov.  25,  1920. 
Rehearing  Denied  Jan.  13,  1921.) 

I.  Acknowledgment  €=»29— Indorsement  of  at- 
testation of  transfer  of  mortgage  sufficient  to 
authorize  admission. 
A  writing,  offered  by  plaintiff  in  ejectment 
to  show  transfer  of  mortgage  to  her,  purport- 
ing to  have  been  made  and  signed  at  the  foot  by 
the  transferor  and  her  husband,  with  indorse- 
ment, immediately  after  their  signature:    "Sub- 
scribed and  sworn  to  before  me  this  24th  day 
of   May,    1918.     J.   T.   Gardner,   Jr.,   Notary 
Public"— affirmatively  showed  by  such  indorse- 
ment that  the  parties  subscribed  to  the  paper 
in  the   presence  of  the  notary,  and  that  the 


manifest  purpose  of  his  indorsement  was  to  at- 
test their  signatures,  which  was  sufficient  com- 
pUancc  with  Code  1907,  {  3355,  to  authorize  ad- 
mission of  the  paper  in  evidence  on. proof  of 
execution. 

2.  Mortgages  «s»339— Efflcaelous  axecution  of 
transfer  of  mortgage  to  plaintiff  as  convey- 
ance of  legal  title  not  essential  to  plaintiff's 
exercise  of  power  of  sale. 
Efficacious  execution  of  transfer  of  a  mort- 
gage as  a  conveyance  of  the  legal  title  to  the 
land  was  not  essential  to  its  admissibility  as 
evidence  in  ejectment  by  the  transferee,  basing 
title  on  foreclosure  of  the  mortgage,  for,  though 
the  transfer  was  not  properly  executed,  it  was 
admissible  to  show  assignment  of  the  debt  and 
power  of  sale  under  the  mortgage  to  the  trans- 
feree, vesting  in  her  the  right  to  exercise  the 
power  of  sale  by  foreclosure,  under  Code  1907, 
I  4886,  providing  that  the  power  of  sale  fol- 
lows assignment  of  the  debt 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty :  Hugh  D.  Merrill,  Judge. 

Ejectment  by  Emeliue  House  against  Lon 
Clark.  There  was  a  directed  verdict  for  the 
defendant,  which,  on  motion  of  the  i^alntiff, 
was  set  aside,  and  new  trial  ordered,  and 
from  this  last  judgment  the  defendant  ap- 
peals.   Affirmed. 

The  paper  referred  to  was  a  paper  grant- 
ing, bargaining,  soling,  and  conveying  to  Mrs. 
Eraellne  House  all  of  the  right,  title,  interest, 
and  claim  ot  Flora  F.  Young  and  her  hus- 
band, H.  A.  Young,  In  and  to  a  certain  mort- 
gage executed  by  Hooks  and  wife  to  Mrs. 
Young.  The  mortgage  conveyed  land  sued 
for  in  this  suit,  and  was  foreclosed  and  by 
mesne  conveyances  was  transferred  to  Eme- 
Ilne  House. 

J.  M.  Miller,  of  Gadsden,  and  C.  F.  Dou- 
glas, of.Anniston,  for  appellant 
Tate  &  Logan,  of  Anniston,  for  appellee. 

BROWN,  J.  [1]  The  writing  offered  by 
the  plaintiff  to  show  the  transfer  of  the 
mortgage  by  Flora  F.  Young  to  Mrs.  Erne- 
line  House  purports  to  have  been  made  and 
signed  at  the  foot  by  Mrs.  Young  and  her 
husband,  H.  A.  Young,  and  immediately  aft- 
er their  signature  the  following  Indorsement 
appears: 

"Subscribed  and  sworn  to  before  me  this 
24th  day  of  May,  1018. 

"J.  T.  Gardner,  Jr.,  Notary  Public." 

This  indorsement  affirmatively  Elbows  that 
the  parties  subscribed  to  the  paper  in  the 
presence  of  Gardner,  and  the  manifest  pur- 
pose of  his  Indorsement  was  to  attest  their 
signature.  This  was  sufficient  compliance 
with  the  statute  (Code  1907,  {  3355),  to  au- 
thorize the  admission  of  the  paper  in  evi- 
dence on  proof  of  Its  execuUcm  (Jones  v.  Ha^ 
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ler,  95  Ala.  CBS,  10  Soalb.  34S ;  Arrtngton  t. 
Arrlngton,  122  Ala.  510,  26  South.  152). 

The  paper  dealt  with  In  Dugger  y.  Col- 
lins &  McRae,  69  Ala.  324,  assumed— 

"to  convey  to  Collin*  all  right,  title,  and  inter- 
est of  McRae  in  the  estate,  real  and  personal, 
of  Josephine  McRae,  deceased,  to  secure  the 
payment  of  a  note  for  $620." 

In  that  case  It  was  held  that  the  slgnatare 
of  Peter  Lydon  did  not  purport  to  attest  the 
signatnre  of  McKae,  but  rather  the  signature 
of  hlB  wife  to  the  writing,  joining  In  the  con- 
veyance and  relinquishing  her  dower  rights 
In  the  property.   The  court  observed: 

"The  certificate  of  the  justice:  'Sworn  to 
and  subscribed  before  me  this  0th  day  of  Feb- 
ruary, 1872.  Peter  Lydon,  Justice  of  the 
Peace'— ia  appended  to  the  paper  and  signature 
of  Mrs.  Sophia  McRae,  and  contains  no  refer- 
ence to  the  signature  of  H.  C.  McRae.  The 
face  of  the  paper  indicates  clearly  that  the 
certificate  refers  to  the  last  antecedent  con- 
veyance"— the  relinquishment  of  dower. 

[2]  Another  view:  The  efficacious  execu- 
tion of  the  transfer  as  a  conveyance  of  the 
legal  title  to  the  land  was  not  essential  to 
its  admissibility  as  evidence  In  this  case; 
tliough  not  so  e.Kecuted,  It  was  admissible  to 
show  the  assignment  of  the  debt  and  the  pow- 
er of  sale  under  the  mortgage  to  Mrs.  House, 
vesting  in  her  the  right  to  exercise  the  pow- 
er of  sale  by  foreclosure.  Code  1907,  i  4896 ; 
Martinez  v.  Llndsey  and  Gay,  91  Ala.  S34,  S 
South.  787. 

It  follows,  therefore,  that  the  court  erred 
In  rejecting  the  evidence  offered  by  the  plain- 
tiff on  the  trial,  and  hence  properly  granted 
the  motion  for  new  trial. 

Affirmed. 

ANDERSON,  C.  J.,  and  SAYOD  and 
GARDNER,  JJ.,  concur. 


(206  Alft.  11) 

Ex  parte  STATE  ex  rel.  SMITH,  Atty.  Gea. 
(8  DIv.  266.) 

(Supreme  Court  of  Alabama.    June  30,  1920. 
Rehearing  Denied  Nov.  6,  1920.) 

I.  Ball  «s>47— Habeas  corpus  <S=>33— Probate 
Judge  may  not  hear  application  for  ball  In 
capital  case,  such  cases  being  determined  on 
habeas  corpus. 
Under  Code  1907,  H  6331-6335,  a  probate 
judge  is  not  authorised  to  hear  applications  for 
bail  by  a  prisoner  under  indictment  for  a  cap- 
ital offense,  but  such  cases  are  to  be  determined 
on  habeas  corpus. 

3.  Courts  €=923— Solicitor's  consent  to  the  pro- 
bate Judge  hearing  application  for  ball  ore- 
ated  no  Jurisdiction. 

Jurisdiction  cannot  be  created  by  consent, 
so  that  none  was  conferred  by  the  circuit  so- 


licitor's consent  to  the  probate  jndge  hearing 
application  for  bail  in  a  capital  case. 
Somerville  and  Thomas,  JJ.,  dissenting. 

Petltioa  by  the  State  of  Alabama,  oa  the 
relation  of  Its  Attorney  General,  for  the 
alternate  .writ  of  mandamus,  directed  to 
Hon.  L.  P.  Troup,  as  Probate  Judge  of 
Morgan  county,  to  require  him  to  make  an 
order  suspending  his  judgment,  admitting  to 
bail  (me  Charley  Namie,  pending  an  appeal 
by  the  State,  and  permitting  the  State  to 
take  an  appeal  from  said  judgment.  Writ 
awarded. 

Petition  shows  that  said  Namle  was  Indict- 
ed for  murder  in  the  first  degree  at  the 
spring  term,  1920,  of  the  Morgan  county  cir- 
cuit court,  and  that  after  there  had  been  a 
mistrial  In  the  cause  Namie  made  applica- 
tl<m  to  the  probate  jndge  for  admission  to 
bail.  On  a  petition  by  the  state,  a  writ  of 
prohibition  from  the  Supreme  Court  was  di- 
rected to  the  connty  judge,  Hon.  W.  T.  Lowe, 
enjoining  him  from  proceeding  to  hear  and 
act  upon  said  appllcatlcm  without  taking  evi- 
dence thereon.  That  application  for  bail 
was  thereupon  dismissed,  and  another  ap- 
plication for  bail  was  made  by  Namle  to 
Hon.  I/.  P.  Troup,  as  probate  judge  of  Mor- 
gan county.  The  petition  avers  that  Judge 
Troup  acted  without  legal  authority  In  admit- 
ting said  Namie  to  ball,  and  also  acted  with- 
out authority  in  refusing  to  allow  the  state 
to  appeal  from  that  acti<m,  and  in  refusin:; 
to  suspend  the  order  admitting  to  bail  pend- 
ing such  appeal.  The  respondent  filed  his 
answer,  denying  that  he  refused  to  permit 
the  state  to  appeal,  bnt  admitting  that  be 
refused  to  suspend  the  order  for  admission 
to  ball,  and  that  he  expressed  the  opinion 
that  the  state  was  not  entitled  to  an  appeal. 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Asst  Atty.  Gen.,  for  appellant 

Callahan  &  Harris  and  S.  A.  Lynne,  all 
of  Decatur,  for  aK>ellee. 

SOMEBVILLIS,  J.  [1]  The  main  question 
presented  by  this  petition  and  the  retnm 
made  by  the  respondent  to  the  alternative 
writ  is  whether  or  not,  under  sections  6331- 
6339  of  the  Code  of  1907,  a  probate  judge 
is  authorized  to  hear  applications  for  hall 
by  a  prisoner  under  indictment  for  a  capital 
offense. 

In  the  recent  case  of  Bx  parte  State  of  Ala- 
bama ex  rel.  Attorney  General,  85  South. 
707  (which  was  the  petition  for  pr<^bltlon 
referred  to  in  the  reporter's  statement 
above).  It  .was  held  that  the  procedure 
provided  by  sections  6331-6335  of  the  Code 
of  1907— 

"is  not  intended  for  cases  in  which  the  prison- 
er is  indicted  for  a  capital  felony,  but  that  the 
right  to  bail  in  such  cases  is  to  be  deteriained 
on  habeas  corpus,  on  the  hearing  of  which  the 
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state  and  tbe  accased  are  entitled  aa  of  right 
to  have  the  witnewea  heard." 

We  have  again  considered  tbe  question  In 
full  bench,  and  a  majority  of  tbe  court,  con- 
sisting of  ANDERSON,  C.  J^  and  SAYRE, 
GARDNER,  and  BROWN,  JJ.,  are  of  the 
opinion  that  tbe  respondent,  as  probate  judge 
of  Morgan  county,  was  .without  authority 
to  act  In  this  case,  and  they  adhere  to  their 
preVions  condoslon  as  stated  by  SAXBB, 
J.,  In  tbe  case  above  referred  to. 

[2]  It  appears  from  the  respondent's  an- 
swer that  tbe  circnit  solicitor  consented  to 
tbe  hearing  In  question.  However,  It  Is  an 
elementary  principle  of  law  that  jurisdlo 
tion  of  the  subject-matter  cannot  be  created 
by  consent,  and  tbe  solicitor's  consent  can- 
not be  considered  here.  It  results  that  tbe 
mandatory  writ  must  Issue  to  the  respondent, 
commanding  him  to  set  aside  and  annul  the 
order  admitting  the  prisoner  to  bail. 

The  writer  and  THOMAS,  J.,  are  of  tbe 
opinion  that,  while  the  flrst  clause  of  Sec- 
tion 6S31  very  obviously  relates  to  fixing  ball 
in  cases  only  which  are  bailable  as  a  matter 
of  law,  the  latter  dause,  authorizing  an  ap- 
plication for  ball  to  any  judge  or  chancellor 
In  vacation,  Is  not  limited  to  such  cases,  but 
relates  to  all  cases,  .whether  of  Indictment  or 
otherwise,  in  wblcJi  the  prisoner  Is  entitled 
to  ball,  either  as  a  matter  of  law  or  of 
fact  They  are  Impelled  to  this  conclusion 
In  view  of  the  language  of  section  6335, 
whidi  allows  appeals  from  orders  refusing 
application  for  ball,  meaning,  ex  vl  termini, 
refusals  In  refnsable  cases,  vis.  in  capital 
cases  where  the  right  to  ball  vel  non  de- 
pends on  the  weight  of  the  evidence. 

They  would  conclude,  therefore,  that  tbe 
respondent  was  authorized  by  law  to  hear 
the  application  of  the  prisoner  Namle  for 
ball,  and  to  admit  him  to  ball  If  the  evidence 
justified  such  an  order. 

Writ  granted. 

ANDERSON,  C.  J.,  and  SATRB,  GARD- 
NER, and  BROWN,  JJ.,  concur. 

SOMEKVILLB  and  THOMAS,  JJ.,  dis- 
sent. 

McCLEIjLAN,  J.  (concurring  specially). 
This  proceeding  concerns  action  by  a  judge 
of  probate  upon  a  petition  or  application  for 


ball  as  distinguished  from  an  habeas  corpus 
to  admit  tp  baU.  In  Callahan  v.  State,  60 
Ala.  65  (particularly  page  72),  this  court  held, 
speaking  through  STONE,  J.,  that  these  two 
systems  were  distinct,  "Independent";  and 
there  has  been  no  such  subsequent  change 
In  tbe  pertinent  statutes  as  to  avert  the 
conclusion  thus  stated  In  Callahan  v.  State, 
sniwa.  Indeed,  their  repeated  re-enactment, 
in  the  Ught  of  tbe  settled  construction  thus 
takoi  in  the  Callahan  Case,  effected,  under 
familiar  doctrine,  to  constitute  that  conclu- 
sion a  part  of  the  systems.  While  an  appeal 
by  the  state  is  provided  from  an  order  ad- 
mitting to  bail  In  an  habeas  corpus  proceed- 
ing, no  right  of  appeal  Is  or  has  been  given 
the  state  from  an  order  admitting  to  ball  in 
response  to  an  application  for  ball  under  that 
"Independent"  system,  viz.  Code,  {  6331  et 
seq.  Instead  of  a  right  of  appeal  being  giv- 
en, the  state  from  the  allowance  of  bail  In 
responae  to  an  application  for  bail  (under 
section  6331),  Code,  f  6335,  <mly  confers  the 
right  of  appeal  upon  a  refusal  to  admit  to 
bail,  thus  restricting  tbe  right  of  review  by 
appeal  to  him  whose  application  for  ball  is 
denied. 

I  concur  with  Jnstloes  SOMERYILLE  and 
THOSIAS  In  their  constmctl(«i  of  the  term 
"bailable  felony,"  as  employed  in  Code,  i 
6381,  when  considered  in  connection  with 
the  provisions  of  sectltm  6335. 

The  power  and  authority  of  a  Jndge  of 
probate  to  entertain,  bear,  or  determine  an 
application  for  ball,  is  only  conferred  "in 
vacation,"  necessarily  referring  to  the  court 
to  .which  the  indictment  is  returned.  Taca- 
tion  was  long  since  well  defined  in  Ex 
parte  Brandi,  63  Ala.  388,  386.  It  is  a  pe- 
riod, or  periods,  Intervening  between  terms 
of  court.  The  act  approved  September  22, 
1815  (General  Acts,  pp.  707,  708),  provides 
that  the  circuit  courts  "shall  be  open" 
throughout  the  year  except  for  very  short 
periods  In  July  and  December  of  each  year. 
The  application  for  ball  In  this  Instance  was 
made  to  Judge  Troup  in  term  time  of  tbe 
circuit  court,  and  not  In  vacation;  and  hence 
the  judge  of  probate  was  without  imwer  or 
authority,  In  any  event,  to  entertain  the  ap- 
plication for  bail  tmder  Code,  |  6331  et  seq. 

These  considerations  lead  me  to  concur 
in  tbe  conclusion  to  which  the  majority  of 
tbe  court  gives  Its  approvaL 
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MeCLELLAN  V.  LYLE-TAYLOR  GRAIN  CO. 
(8  Div.  251.) 

(Supreme  Conrt  of  Alabama.    Not.  25,  1920.) 

1.  Evldenoe  «=>47 1  (29)— Testimony  that  part 
of  oontract  did  not  concern  witness  held  a 
conclusion. 

In  an  action  for  breach  of  a  contract  of  sale, 
where  there  was  a  dispute  as  to  the  agreement 
concerning  delivery,  and  a  witness  waK  asked 
if  It  was  a  part  of  the  contract  that  the  prop- 
erty was  to  be  sent  by  boat,  bis  answer  that 
kuch  part  of  the  contract  did  not  concern  him 
was  a  conclusion  and  purely  gratuitous,  and 
should  have  been  stricken. 

2.  App«al  and  error  ^=>I047(3)— Refusal  to 
•xclude  conclusion  of  witness  held  not  revers- 
ible error. 

Where  the  issue  concerning  the  agreement 
as  to  the  place  of  delivery  under  a  contract  of 
sale  was  simple  and  well  defined  by  the  evi- 
dence and  clearly  stated  to  the  jury,  the  refus- 
al to  exclude  the  statement  of  a  witness  that 
the  part  of  the  contract  concerning  delivery  did 
not  concern  him,  though  a  condnsion,  Aeld  er- 
ror without  prejudice. 

3.  Witnesses  «ss387— Leading  questions  may 
be  asksd  to  contradict  witness. 

Leading  questions  may  be  asked  when  the 
purpose  of  the  question  is  to  impeach  a  witness 
and  elicit  evidence  contradictory  of  statements 
made  by  the  witness  on  the  trial. 

4.  Witnesses  «=9388(9)— Impeaching  question 
properly  excluded  when  not  agreeing  with 
predicate  or  testimony. 

A  question  asked  for  the  purpose  of  elicit- 
ing testimony  concerning  a  statement  by  a  wit- 
ness contrary  to  his  testimony  is  properly  ex- 
cluded when  there  is  a  discrepancy  between  the 
question  and  the  predicate  or  statement  sought 
to  be  contradicted. 

5.  Witnesses  i8=3388 (9)— Question  for  Impeach- 
ment purposes  properly  excluded  a*  differing 
from  testimony. 

Where  a  witness  denied  telling  F.  that  he 
had  com  "that  was  liable  to  be  damaged,"  a 
question  asked  F.  as  to  whether  such  witness 
told  him  he  had  com  "that  was  exposed  to  the 
weather"  was  properly  excluded. 

6.  Trial  «=>252(I3)— Instmetlon  as  to  buyer's 
right  to  refuse  corn  properly  refused  as  ab- 
straot. 

In  an  action  for  breach  of  contract  for  the 
sale  of  corn,  where  defendant  claimed  the 
com  was  to  be  delivered  at  a  certain  place  and 
plaintiff  was  to  send  a  boat)  for  it,  but  never 
did,  an  instruction  that  if  defendant  had  ship- 
ped the  com  by  railroad  plaintiffs  would  have 
had  a  right  to  refuse  to  receive  it  was  properly 
refused  as  abstract 

Appeal  from  Circuit  Court,  Ltmestone 
County ;  B.  C.  Brlckell,  Judge. 

Action  by  F.  B.  Taylor  and  others,  partners, 
doing  business  under  the  name  and  style  of 
Lyle-Taylor  Grain  Company,  against  W.  H. 


McClellan,  for  damages  for  breach  of  contract 
to  deliver  2,000  bushels  of  com.  Judgment 
for  plaintiff,  and  defendant  appeals.  Trans- 
ferred from  Court  of  Appeals  under  Acts 
1911,  p.  440,  S  6.    AfDrmed. 

The  complaint  alleges  that  the  defendant 
sold  plaintiffs  2,000  bushels  of  wblte  com  at 
and  for  $1.60  per  bushel.,  and  agreed  to  de- 
liver said  com  to  plaintiffs  at  Bank  Street 
wharf,  in  Decatur,  Ala.  The  defense  was 
that  the  defendant  agreed  to  sell  and  deliver 
the  com  at  Elk  Blver  Mills,  on  Elk  river,  and 
that  plaintiffs  agreed  to  send  a  boat  for  the 
same  on  the  first  rise  of  the  river,  and  that 
defendant  had  said  com  shelled  and  sacked 
and  ready  for  delivery  at  Elk  Blver  Mills, 
but  that  the  plaintiffs  failed  to  send  a  boat 
at  the  first  rise  of  the  river  or  any  time 
thereafter,  although  often  requested  to  do  so, 
to  his  damage  In  the  sum  of  $600. 

Charge  8  as  refused  to  the  defendant  is  as 
follows : 

The  conrt  charges  the  Jury  that  had  McClel- 
lan shipped  the  com  to  plaintiff  by  railroad 
plaintiffs  would  have  had  the  right  to  refuse  to 
receive  it. 

J.  O.  Bankln,  of  Athens,  for  appellant. 
Eyster  &  Eyster,  of  Albany,  for  app^lee. 

BBOWN,  J.  [1]  The  statement  of  witness 
Taylor,  in  response  to  the  question  propound- 
ed to  him  on  cross-examination,  "It  was  a 
part  of  the  contract  that  it  was  to  be  sent  by 
boat?"  that  "that  part  of  the  contract  did 
not  concern  me,"  was  clearly  the  statement 
of  a  conclusion,  and  purely  gratuitous,  and 
the  court  erred  In  overruling  the  motion  of 
defendant  to  exclude  It  Am.  Oak  Extract 
Co.  y.  Ryan,  112  Ala.  337.  20  South,  644. 

[I]  However,  In  view  of  the  fact  that  the 
Issue  between  the  parties  was  simple  and 
well  defined  not  only  by  the  evidence,  but 
clearly  stated  to  the  Jury  in  the  charge  of 
the  court,  we  bold  that  this  »ror  was  with- 
out prejudice  to  the  appellant,  and  will  not 
work  a  reversal  of  the  Judgment 

The  witness  Taylor  on  cross-examination 
admitted  that  he  had  a  conversation  with 
Frost  some  time  In  February,  1918,  with  re- 
ference to  getting  a  boat  to  move  the  com 
sold  by  defendant  to  plaintiff,  and  stated:  "I 
did  not  tell  Mr.  Frost  In  that  conversation 
that  I  had  some  corn  already  paid  for  that 
was  liable  to  be  damaged." 

After  the  plaintiffs  had  concluded  their 
evidence  in  chief  Frost  was  offered  as  a  wit- 
ness and,  after  testifying  to  the  conversation 
had  with  the  defendant  in  respect  to  a  boat 
to  move  the  com,  he  was  asked  by  the  de- 
fendant "Do  you  recall  Mr.  Taylor  telling 
you,  in  that  conversation  that  you  had  when 
you  called  the  Lyle-Taylor  Grain  Company 
that  he  had  other  com  already  paid  for  that 
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Kas  exposed  to  the  weather  V  At  the  time 
this  question  was  put  to  the  witness  there 
was  evidence  before  the  court  and  jury  suflB- 
dent  to  indicate  that  this  question  called  for 
material  testimony  tending  to  Impeach  the 
statement  of  witness  Taylor,  and  It  was  not 
sabject  to  the  only  objection  Interposed  to 
It — that  It  was  leading. 

[3]  One  of  the  exceptions  to  the  rule 
against  leading  questions  is  when  the  pur- 
pose of  the  question  Is  to  Impeach  a  witness 
and  elicit  evidence  contradictory  of  state- 
ments made  by  the  witness  on  the  trial. 
Phanlx  Ins.  Co.  v.  Moog,  78  Ala.  284,  56 
Am.  Rep.  31 ;   Jones  on  Ev.  Si  818,  840. 

[4,  6]  However,  when  there  is  a  discrepancy 
between  the  predicate  or  the  statement  sought 
to  be  cMJtradlcted  and  the  question.  It  is 
not  error  to  sustain  an  objection  to  the  ques- 
tion. Murph  V.  State,  153  Ala.  67,  45  South. 
208.  There  was  such  discrepancy  here,  as 
indicated  by  the  Italicized  portion  of  the 
statement  by  the  witness  Taylor,  and  the 
question  propounded  to  the  witness  Frost; 
and  the  ruling  of  the  court  was  free  from 
error. 

[I]  Charge  8,  refused  to  the  defendant,  was 
abstract,  and  for  this  reason,  if  no  other, 
was  properly  refused. 

Finding  no  reversible  error  In  the.  record, 
the  Judgment  of  the  circuit  court  will  be 
affirmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  SAYBE  and  GARD- 
NER, JJ.,  concur. 


<»6  Ala.  22) 

LEVER  TRANSP.  CO.  v.  OLLINGER. 
(I  DIv.  131.) 

(Supreme  Court  of  Alabama.    Nov.  11,  1920.) 
Maritime   liens    «=3 1 7— Statute   valid    only    If 
limited  In  application  to  vessels  built  or  re- 
paired In  "home  ports." 
Code  1907,  %  4790,  creating  a  lien  on  ves- 
sels for  worlt   done   or   materials   supplied  in 
building  or  repairing  them,  is  valid  in  relation 
to  federal  maritime  laws  and  jurisdiction  only 
if  limited  in  its   application   to   vessels  built, 
repaired,    or   eqnipped   in    their  home   ports; 
the   "home   port"  being  where   the   owner  or 
some  part  owner  has  his  home,  and  a  vessel 
in  buQding,  as  soon  as  it  talces  shape,  being 
domesticated  in  the  port  where  its  owner  lives. 
[E!d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Homu 
Port] 

Appeal  from  Circuit  Court,  Mobile  County ; 
Safltold  Berney,  Judge. 

Bill  by  Harry  W.  Ollinger  against  the 
Mississippi  Shipbuilding  Corporation,  the 
Lever  Transportation  Company,  and  another 
to  fasten  a  lien  upon  the  Elizabeth  Ruth  for 
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materials  furnished  in  constructing  the  ves- 
sel. From  decree  overruling  demurrers  to 
the  bill,  respondent  Lever  Transportation 
Company  appeals.  Reversed  and  rendered. 
The  bill  alleges  that  the  Mlssiaslppi  Ship- 
building Corporation  began  the  building  at 
Biloxl,  in  the  state  of  Mississippi,  of  the 
schooner  Elizabeth  Ruth;  that  the  schooner 
was  not  completed  at  Biloxl,  but  was  taken 
to  Mobile,  in  the  state  of  Alabama,  and  was* 
there  completed;  and  that  in  and  about  the 
building  of  said  schooner  the  said  Mississippi 
Shipbuilding  Corporation  bought  from  com- 
plainant, who  resides  in  and  has  his  place  of 
business  at  Mobile,  Ala.,  sundry  materials' 
and  supplies,  and  that  complainant  furnished 
the  materials  and  supplies  and  did  sundry 
worlc  for  and  on  said  schooner,  in  the  amount 
of  $747.28,  and  that  complainant  had  never 
been  paid  for  these  supplies  and  this  worlc. 
Bill  further  avers  that  the  schooner  arrived 
in  Mobile  on  July  8,  1918,  having  left  BUoxi 
some  days  prior  thereto,  and  that  all  the  ma- 
terials and  supplies  furnished  and  all  the 
work  and  labor  done  by  complainant  for  and 
on  said  vessel  was  while  said  vessel  was  at 
Mobile,  Ala.  It  is  further  alleged  that  after 
the  ship  was  in  building  the  shipbuilding 
company  entered  into  a  verbal  agreement  or 
an  executory  contract  of  sale  with  the  Lever 
Transportaticm  Company,  a  corporatl<m  dom- 
iciled in  the  state  of  Maine,  for  the  sale  of 
said  vessel  when  it  should  be  completed,  and 
other  things  not  necessary  to  be  here  set  out. 

Harry  T.  Smith  &  Caffey,  of  Mobile,  for  ai>- 
pellant 

Stevens,  McCdrvey  &  McLeod  and  Palmer 
Pillan.s,  all  of  Mobile,  for  appellee. 

SOMERVILLE,  J.  The  judgment  in  this 
case  must  be  reversed  on  the  authority  of 
Scatcherd  Lumber  Co.  v.  Rike,  113  Ala.  555, 
21  South.  130,  59  Am.  St.  Rep.  147.  That 
case  was  a  bill  in  equity  to  declare  and  en- 
force a  lien,  under  section  3054  of  the  Code 
of  1886  (now  section  >  4790  of  the  Code  of 
1907),  upon  a  steamboat,  owned  by  nonresi- 
dents, plying  the  Tennessee,  for  Ial)or  and 
materials  furnished  for  its  necessary  repair 
at  Decatur,  Ala. 

After  a  full  consideration  of  the  statute  in 
its  relation  to  federal  maritime  laws  and  ju- 
risdiction, it  was  held  that  it  was  a  valid  stat- 
ute only  if  it  were  limited  in  its  application 
to  vessels  built,  repaired,  or  equipped  in  their 
home  ports ;  and  it  was  deliberately  thus  in- 
terpreted and  construed.  It  has  been  twice 
readopted  with  that  interpretation  and  con- 
struction thus  impressed  upon  it,  and  its 
meaning  in  that  regard  is  no  lodger  a  8ul>- 
ject  of  judicial  inquiry.  Southern  Ry.  Co.  v. 
Moore,  128  Ala.  434,  450,  29  South.  659. 

It  is  true  that  in  the  Rike  Case  the  assert- 
ed lien  was  for  labor  and  materials  for  re- 
pairs, Willie  here  it  is  for  supplies  and  ma- 
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terlala  for  original  oonstmctloiL  Bat,  ao 
tar  aa  this  phase  of  Its  application  is  concern- 
ed, the  phraseology  of  the  statute  permits 
of  no  distinction  between  repairs  or  supplies 
and  original  construction. 

The  exigencies  of  the  decision  in  the  Bike 
Case  demanded  an  interpretation  of  legisla- 
tive intent  with  respect  to  the  application  of 
the  entire  statute,  and  the  Interpretation 
»tbere  announced  Is  manifestly  Indivisible. 

It  would  seem  that  a  statute  giving  a  lien 
for  labor  or  materials  for  the  original  con- 
struction of  maritime  vessels  in  Alabama, 
though  the  owners  resided  elsewhere,  would 
not  conflict  with  federal  laws  or  Jurisdiction. 
Edwards  v.  Elliott,  88  U.  S.  (21  Wall.)  532, 
22  L.  Ed.  487;  Baizley  v.  The  Odorilla,  121 
Pa.  2S1, 15  AU.  521, 1  li.  B.  A.  SOS,  and  note; 
Scatcherd  Lumber  Ck».  ▼.  Bike,  113  Ala.  655, 
561,  21  South.  136,  59  Am.  St  Bep.  147.  But 
we  cannot  thus  reconstruct  our  statute, 
which  must  be  the  work  of  the  Leg^islature. 

It  is  suggested  for  the  appellee  that  a  ves- 
sel In  the  building  cannot  be  said  to  have  ao 
quired  a  home  i)ort,  and  hence  cannot  be 
amenable  to  any  distinction  based  upon  its 
situs,  wherever  Its  owner  or  builder  may  re- 
side. But  in  the  Bike  Case  it  was  held,  in 
accordance  with  the  general  rule,  that  the 
"home  port"  is  where  the  owners,  or  some 
part  owner,  has  his  home.  In  that  sense, 
we  see  no  reason  why  a  vessel,  as  soon  as  it 
Is  cognizable  as  such,  may  not  be  said  to  be 
domesticated  at  the  port  where  its  owner 
lives,  and  to  be  at  a  foreign  port  when  it  goes 
elsewhere,  whether  completed  or  not. 

It  appears  from  the  bill  of  complaint  that 
Mobile  was  not  the  home  port  of  this  vessel, 
and  that  it  was  therefore  not  subject  to  the 
asserted  lien.  The  demurrer  should  have 
been  stistalned,  and  a  decree  so  ordering  will 
be  here  rendered. 

Reversed  and  rendered. 

ANDEBSON,  C.  J.,  and  McCLELLAN  and 
THOMAS,  JJ.,  concur. 


(206  Ala.  24) 

LEVER  TRANSP.  CO.  et  a!,  v.  STANDARD 
SUPPLY  CO.    (1  DIv.  145.) 

(Supreme  (3onrt  ot  Alabama.    Nov.  11,  1820.) 

1.  Maritime  Hens  «=> 1 6— Contracts  for  ship- 
bsllding  not  of.  maritime  nature. 

Contracts  for  shipbnilding  are  not  of  a 
maritime  nature,  and  enforcement  of  a  lien  for 
materials  furnished  without  regard  to  the  resi- 
dence of  the  owner  of  the  vessel  would  not 
conflict  with  federal  laws  or  jurisdiction. 

2.  Maritime  liens  «=>I6— Stats  may  enforoe 
maritime  lien  for  materials  used  In  oon- 
struetlon  of  ship. 

There  being  no  maritime  lien  under  federal 
law  for  materials  and  supplies  famished  and 


work  done  in  constmction  or  building  of  a 
ship,  the  state  may  provide  and  enforce  such 
a  lien  despite  act  of  Congress  of  June  23, 
1910,  which  affected  only  the  state  statute  as 
related  to  repairs  on  completed  vessels,  and 
not  to  a  lien  in  the  construction  of  vessels. 

3.  Marltlms  Hans  i8=946— Faot  ship  taken  from 
Mississippi  to  Alabama  and  there  complete 
Ml  did  not  defeat  materialman's  li«n. 

The  fact  that  a  vessel  was  not  completed 
in  a  port  in  Mississippi,  as  contemplated  by 
contract,  but  was  taken  to  a  port  in  Alabama 
and  there  completed,  did  not  defeat  the  ship- 
builder's material  lien,  declared  to  exist  nnder 
the  laws  of  force  in  Mississippi,  for  materials 
and  supplies  furnished  nnder  the  contract  with 
the  constructing  owner. 

4.  Marlttme  liens  «=962— Bill  to  enforoe  would 
have  been  bad  had  not  claimants  of  interest 
been  made  parties. 

In  suit  to  enforce  a  materialman's  lien  for 
supplies  and  materials  used  for  original  con- 
struction of  a  Tessel,  the  bill  would  have  been 
bad  for  lack  of  proper  parties  had  not  certain 
parties,  brought  into  the  litigation  by  the  al- 
legation they  claimed  some  right  or  interest 
in  the   vessel,  been  made  parties  respondent. 

5.  Maritime  Mens  «s>S4— Companies  olaiming 
Interest  In  vessel  must  set  up  claims  by  af- 
flrmative  allegation  In  answer. 

In  suit  to  enforce  a  maritime  lien  for  sup- 
plies furnished  in  construction  of  a  vessel,  the 
claim  of  companies  to  whom  the  vessel  was  to 
be  sold,  when  completed,  must  be  set  up  by 
way  of  affirmative  allegation  in  the  answer, 
in  order  that  the  merits  of  their  claim  may  b« 
determined  on  final  hearing  and  that  complete 
relief  be  given  by  the  final  decree. 

Appeal  frc«n  Clrcnlt  Court,  Mobile  Coun- 
ty ;  Saflold  Bemey,  Judge. 

Bill  by  the  Standard  Supply  Compan> 
against  the  Mississippi  Shipbuilding  Corpo- 
ration and  the  Lever  Transportation  Compa- 
ny, to  enforce  a  lien,  under  section  3085  of 
the  MisBissippi  Code,  for  materials  and  sup- 
plies furnished  In  the  construction  of  a  ves- 
sel. From  a  decree  overruling  demurrers  to 
the  bill,  respondents  ai;q;>eal.    Affirmed. 

Harry  T.  Smith  &  Caffey,  of  Mobile,  for 
appellants. 

Palmer  Pillans  and  Stevens,  McCSorvey  & 
McLeod,  all  of  Mobile,  for  aiq;>ellee. 

THOMAS,  J.  [1]  A  Mil  wan  filed  in  Mobile 
cotmty  to  enforce  a  materialman's  lien  for 
supplies  and  materials  furnished  and  used 
for  original  constmotion  in  the  building  of 
the  schooner  Elizabeth  Buth.  A  case  per- 
taining to  the  same  vessel  and  materials  fur- 
nished and  used  in  its  construction  at  Mobile 
is  Lever  Transportation  Co.  v.  Olllnger,  87 
South.'  697,  decided  at  this  term,  where  the 
question  of  Jurisdiction  under  the  Alabama 
statute  was  declared.  The  observations  made 
of  the  Alabama  statute  (Code,  {  4790),  un- 
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W 
der  the  former  constructton  placed  thereon 
by  this  court,  and  Its  limitation  to  supplies 
and  materials  used  In  the  building  and  re- 
pairs made  In  the  "home  port"  are  without 
application  to  the  instant  suit.  The  Missis- 
sippi court  has  not  so  construed  the  statutes 
of  tbat  state,  giving  a  U»i  for  labor  and  ma- 
terials for  and  used  In  the  original  construc- 
tion of  vessels  In  Mississippi,  when  the  owner 
reMded  elsewhere.  The  enforcenfent  of  such 
lien  In  Mississippi  without  regard  to  the  resi- 
dence of  Its  owner  would  not  conflict  with 
federal  laws  or  jurisdiction,  for  contracts  for 
shipbuilding  are  not  of  a  maritime  nature. 
Edwards  v.  Elliott  et  al.,  88  U.  S.  (21  Wall.) 
532,  22  L.  Ed.  487;  Elliott  v.  Edwards,  33 
X.  J.  Law,  266;  In  re  Oregon  Iron  Works, 
4  Sawy.  169,  Fed.  Cas.  No.  10,562;  Davis 
r.  MascMi,  44  Ark.  563,  556 ;  Warren  r.  Eel- 
ley,  80  Me.  512,  525,  15  Atl.  49;  Atlantic 
Works  V.  Tug  GUde,  167  Mass.  626,  528,  33 
N.  E.  163,  34  Am.  St  Rep.  305 ;  Globe  Iron 
Works  Ca  v.  The  John  B.  Ketcham,  2d, 
100  Mich.  583,  589,  59  N.  W.  247,  43  Am.  St. 
Rep.  464:  Andrews  v.  Durant,  11  V.  T.  35, 
62  Am.  Dec.  55;  Steamer  Petrel  t.  Dumont, 
28  Ohio  St  602,  618,  22  Am.  Rep.  397; 
Balzley  v.  The  OdorUla,  121  Pa.  231,  237, 
15  AU.  621,  1  L.  R.  A.  605;  Keating  v.  Splsk, 
3  Ohio  St  106,  62  Am.  Dec.  214,  and  notes. 
The  case  of  McDonald  v.  The  Nimbus,  137 
Mass.  360,  363,  holding  that  no  Uen  can  be 
<>nforced  In  the  state  of  Massachusetts  for 
materials  furnished  and  used  In  the  construc- 
tion of  a  vessel  In  another  state.  Is  in  line 
with  ScatcUerd  Lbr.  Co.  v.  Bike,  113  Ala. 
555,  21  South.  136,  59  Am.  St  Rep.  147. 

[2]  An  examination  of  the  foregoing  cases 
disc-loses  that  it  has  been  the  admitted  and 
recognized  rule  of  federal  Jurisprudence, 
.since  the  decision  In  The  General  Smith 
(1819)  4  Wheat.  43S,  443,  4  L.  Ed.  600,  that 
so  long  as  Congress  does  not  Interpose  by 
general  law  to  regulate  the  subject  the  state 
(although  It  cannot  create  a  lien  and  attach 
it  to  a  service  or  contract  not  maritime  in 
its  nature  and  thereby  extend  the  Jurisdic- 
tion of  the  United  States  courts)  may  extend 
a  ll«i  based  upon  a  maritime  service  or  con- 
tract to  parties  thus  furnishing  such  re- 
lialrs  or  necessaries  to  such  vessel;  that  is, 
a  contract  for  buUdlng  a  ship  or  supplying 
materials  for  her  construction  la  not  a  marl- 
time  contract  and  may  be  enforced  In  the 
state  court.  The  Belfast  7  Wall.  624,  644, 
19  I/.  Ed.  266;  The  Lottawana,  21  Wall. 
.558,  580,  22  L.  Ed.  654 ;  People's  Ferry  Co.  v. 
Beers,  20  Htow.  393,  15  L.  Ed.  961;  Roach 
T.  Chapman,  22  How.  129,  16  L.  Ed.  294; 
Foster  V.  The  Richard  Busteed,  100  Mass. 
409,  1  Am.  Rep.  125;  Wilson  v.  Lawren<«, 
82  N.  T.  409.  There  being  no  maritime  lien 
for  materials  and  supplies  furnished  and 
work  done  In  constructing  or  building  a  ship, 
the  state  may  provide  and  enforce  such  ll(?n. 
The  foregoing  rale,  glvoi  statement  In  Ed- 
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wards  v.  Elliott  et  al.,  supra,  permitting  the 
enforcement  of  a  shipbuilder's  lien  under 
the  statute  of  the  state,  has  been  followed 
in  The  Winnebago,  205  TJ.  S.  354,  27  Sup 
Ct  509,  51  L.  Ed.  836 ;  Knapp  v.  McCaffrey, 
177  U.  S.  638,  643,  20  Sup.  Ct.  824.  44  L. 
Ed.  921;  Rounds  v.  Cloverport  Fdy.  & 
Mach.  Co.,  237  U.  S.  803,  307,  35  Sup.  Ct 
596,  58  L  Ed.  966;  North  Pac.  S.  S.  Co.  T 
Hall  Bros.,  etc.,  Co.  249  U.  S.  119,  39  Sup. 
Ct.  221,  63  L  Ed.  610.  The  act  of  Oongresf 
of  June  23, 1910,  only  affected  the  state  stat 
ute  as  related  to  repairs  on  completed  ves- 
sels, and  not  for  a  Hen  in  the  construction 
of  vessels.  Act  Cong.  June  23,  1910  (36  Stat 
at  L.  604  [U.  S.  Comp.  St  §1  7783-7787]); 
The  Oceana,  244  Fed.  82,  156  C.  C.  A.  508; 
Perkins  v.  The  Golden  Girl,  186  Mien.  200, 
161  N.  W.  660. 

The  bill  set  out  the  statutes  of  Mississippi 
(Code  1906,  §§  3080,  3081,  8086,  3086),  and 
the  construction  of  like  provisions  of  the 
Code  of  1880  of  that  state  by  the  Supreme 
Court  thereof,  giving  the  chancery  court  Ju- 
risdiction to  enforce  such  Hen,  the  Justice 
saying: 

"Chapter  58  of  the  Code  of  1880  creates  a 
Uen,  1.  e.,  a  binding  charge,  on  all  water  craft, 
good  against  all  the  world,  and  to  continue 
for  six  months,  in  which  to  commence  judi- 
cial proceedings  in  the  state  or  United  States 
court  according  to  the  exigency.  A  purchaser 
without  notice  dnring  the  existence  of  the  lien 
takes  the  subject  of  his  purchase  cum  onere. 
The  lien  may  be  enforced  in  a  chancery  court, 
the  appropriate  tribunal  for  ecfordng  liens. 
This  chapter  is  entirely  separate  from  and  In- 
dependent of  the  mechanic's  lien  law,  chapter 
53  of  the  Code,  and  the  lien  it  creates  is  not 
subject  to  any  of  the  provisions  of  chapter  53. 
Its  enactment  was  suggested  by  the  decisions 
of  the  Supreme  Court  of  the  United  States, 
and  the  plan  adopted  to  meet  them  was  to 
create  the  lien,  and  leave  its  enforcement  to 
the  appropriate  tribunal  determinable  by  the 
facts  of  each  case."  Archibald  v.  Citizens' 
Bank  of  La.,  64  Mies.  523t  1  South.  789. 

After  the  adoption  of  the  Code  of  Missis- 
sippi of  1906,  containing  section  3086,  that 
court  in  Komosky  v.  Hoyle,  97  Miss.  562, 
52  South.  481,  said: 

"The  court  below  held  that  chapter  85,  Code 
of  1906,  which  gives  a  lien,  and  a  remedy 
therefor,  on  water  craft  for  work  done  or  ma- 
terials supplied  in  building,  repairing,  and  fur- 
nishing the  same,  was  appellant's  only  reme- 
dy for  the  collection  of  the  amount  due  him 
by  appellee.  In  so  holding  the  court  erred. 
At  common  law  the  appellant  had  a  possessory 
lien  for  work  done  and  materials  furnished  in 
repairing  the  boat  carrying  with  it  the  right 
to  hold  the  same  against  the  owner  until  his 
charges  were  paid.  'It  is  a  principle  of  the 
common  law  that  every  man  who  has  lawful 
possession  of  a  chattel  upon  which  he  has  ex- 
pended his  money,  labor,  or  skill  at  the  re- 
quest of  its  owner,  thereby  enhancing  its  value, 
may  retain  it  as  securii?  for  his  debt    This 
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tight  extends  to  all  mch  mannfactnrera,  tradea- 
uen,  and  laborers  aa  receive  chattels  for  the 
purpose  of  repairing  or  otherwise  improving 
their  condition.'  19  Am.  &  Kng.  Ency.  of  Law 
(2d  Ed.)  8.  There  is  a  Uen  at  common  law 
tor  the  building  of  a  ship,  if  the  shipwright  has 
not  parted  with  the  possession  thereof,  and 
the  owner's  assignee  in  bankruptcy  cannot 
take  the  ship  without  paying  all  that  is  due 
(or  her  construction.'  19  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  1090.  Chapter  85,  Code 
1906,  does  not  abrogate  the  common-law  right. 
On  fhe  other  hand,  its  purpose  is  to  enlarge 
the  same,  and  give  a  better  remedy,  though 
not  exclusive.  The  court  below  should  have 
given  the  peremptory  instruction  requested  on 
behalf  of  the  appellant.  Under  the  facts  in 
this  record,  the  appellant  is  entitled  to  judg- 
ment against  the  appellee  and  his  bondsman 
for  the  return  of  the  boat,  or,  in  lieu  thereof, 
for  the  amount  of  his  indebtedness,  with  6 
per  cent  interest  thereon,  from  the  time  it 
waa  doe,  with  costa." 

The  ayermenta  at  the  amended  bill  as  to 
the  contents  of  the  foregoing  Mississippi 
statutes,  touching  the  building,  furnishing, 
and  supplying  of  vessels,  so  construed  are  as 
follows: 

"  '3085  (272C)  Lien  Deolored.— Itere  shall  be 
a  lien  on  all  ships,  steamboats  and  other  water 
craft  for  work  done  or  materials  supplied  by 
any  person  in  this  state  for  or  concerning  the 
building,  repairing,  fitting,  furnishing,  supply- 
ing or  victualing  such  ships,  steamboats,  or 
other  water  craft,  and  for  the  wages  of  the 
persons  employed  on  board  such  vess'sl,  boat,  or 
craft,  for  work  done  or  service  rendered,  in 
preference  to  all  other  debts  due  and  owing 
from  the  owners  thereof. 

"  '8086  (2726)  How  Bnforoed.—The  lien  here- 
in provided  may  be  enforced  and  trial  and 
judgment  had  in  the  same  manner  as  the  lien 
for  purchase  money  is  enforced  onder  the  pro*- 
visions  of  the  chapter  on  lien  for  purchase 
money  of  goods.' 

"The  foregoing  statutes  hereinabove  quoted 
and  set  out  constitute  sections  of  chapter  86 
of  the  Code  of  Mississippi  of  1906.  The  'chap- 
ter on  lien  for  purchase  money  of  goods'  re- 
ferred to  in  section  3086  of  the  Code  of  Mis- 
sissippi quoted  and  set  out  in  fuU  above  is 
chapter  83  of  the  said  Code.  The  provisions 
of  that  chapter  which  have  to  do  with  enforc- 
ing the  lien  for  the  purchase  money  of  goods 
are  contained  in  sections  806O  and  3081  of  the 
said  Code  of  MississiiH?!.  These  sections  are 
as  foUows: 

"'3080  (2720)  Proceeding*  to  Bnforoe.—Ajiy 
seller  of  personal  property,  or  his  assigns,  who 
shall  be  about  to  begin  suit  for  the  purchase 
money  thereof,  may  file  with  his  declaration  or 
evidence  of  debt  an  affidavit  designating  the 
property  sought  to  be  subjected  and  averring 
therein  the  liability  of  the  property,  in  whole 
or  part,  for  the  debt  sued  on;  whereupon  the 
clerk  of  the  court,  or  justice  of  the  peace  in 
cases  before  him,  sliall  issue  a  writ  of  sum- 
mons and  seizure,  commanding  the  officer  to 
seize  the  property  and  deal  with  it  as  in  the 
case  of  an  attachment  for  debt,  and  to  sum- 
m<m  the  defendant  as  in  other  cases.    Cnie  de- 


fendant may  replevy  the  propertr  as  in  case 
of  attachment  against  debtors. 

"  '3081  (2721)  Trial  and  Judgment.— It,  upon 
the  trial,  it  be  found  that  the  plaintiff  is  Mr- 
titled  to  recover  and  to  subject  the  property 
to  the  payment  of  his  debt,  judgment  shall  be 
rendered  against  tiie  defendant  for  the  debt 
and  cosbB  and  also  for  the  condemnation  and 
sale  of  the  property  for  the  payment  of  the 
same,  or  such  part  thereof  as  it  may  be  found 
liable  for;  and  if  the  defendant  have  given 
bond  for  the  property,  and  the  judgment  and 
costs  be  less  than  the  assessed  value  thereof, 
judgment  shall  be  rendered  against  the  defend- 
ant and  the  sureties  on  his  bond  for  the  debt 
and  costs;  but  if  the  judgment  be  greater  than 
the  value  of  the  property,  the  judgment  shall 
be  for  the  redelivery  to  the  officer  ot  the 
property,  or,  in  default  thereof,  for  its  as- 
sessed value  and  costs.  If  the  plaintiff  prove 
his  debt,  but  fail  to  establish  the  lien  on  the 
property,  he  shall  have  judgment  only  for  the 
debt,  and  shall  pay  all  costs  incident  to  the 
seizure  of  the  property.' 

"Chapter  85  of  the  Cbde  of  Missi8si{q>i  of 
1906,  as  hereinbefore  quoted  and  containing 
the  sections  applicable  to  the  lien  involved  in 
this  case.  Is  identical  with  chapter  55  of  the 
Code  of  Mississippi  of  1880,  except  for  the 
provisions  which  are  contained  in  section  308f> 
of  the  Code  of  Missiseippi  of  1906  hereinbefore 
quoted  and  set  oat." 

It  Is  spedflcally  averred  in  the  bill  as 
last  amended  that — 

"After  the  adoption  of  the  0>de  of  Mississippi 
of  1906,  containing  section  3086,  the  Supreme 
Court  decided,  in  the  case  of  Komosky  v.  Hoyle, 
reported  in  the  97  Miss.  662,  that,  notwith- 
standing the  existence  of  chapter  85  and  the 
provisions  therein  contained,  a  lienor  having 
the  property  still  in  his  possession  might  ai- 
force  his  common-law  lien;  that  the  purpose 
of  the  statute  was  not  to  abrogate  existing 
rights,  but  to  enlarge  them  and  give  a  better 
remedy,  but  not  an  exclusive  remedy." 

A  further  amendment  to  the  bill  declared 
that  theretofore  the  Mississippi  Shipbuilding 
Corporation,  engaged  in  business  at  Biloxi, 
Miss.,  but  diartered  and  domiciled  in  anoth- 
er state  of  the  Union,  was  engaged  in  build- 
ing for  its  own  account  as  owner,  at  said 
point  In  the  state  of  MiBslssippl,  the  four^ 
masted,  schooner-rigged,  auxiliary  sailing 
vessel  In  question,  and  in  and  about  such 
building  bought  from  orator,  who  furnished 
to  the  said  Shipbuilding  Corporation  sun- 
dry materials  and  supplies  between  the  dates 
of  February  20  and  August  2,  1918,  both  in- 
clusive; that  said  materials  and  sui^lies 
bought  as  aforesaid  and  furnished  by  orator 
were  bought  by  and  furnished  to  the  owners 
of  said  vessel  building  as  aforesaid  (the 
Elizabeth  Buth) ;  and  "that  the  materials 
and  supplies  so  bought  and  famished  as 
aforesaid  were  furnished  toi  use  in  and  were 
used  in  the  building,  fitting,  furntshing,  and 
supplying  the  said  schooner." 

It  luul  been  theretofore  averred  that  after 
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said  Mlsslsdppi  Sblpbnlldlng  Corporation 
had  commenced  the  building  of  the  said  ship 
and  before  her  completion  said  corporatloa 
entered  Into  an  executory  c<»itract  of  sale 
with  Lever  Bros.  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the 
state  of  Maine,  by  which  said  shipbuilding 
corporation  undertook  to  sell  and  deliver  the 
said  vessel  to  Lever  Bros.  Company  when 
said  vessel  should  be  completed;  that  It 
was  on  the  25th  day  of  January,  1916,  that 
said  Lever  Bros.  Company  made  an  Initial 
payment  of  $50,000,  and  by  the  terms  of  said 
contract  was  to  become  at  once  a  part  own- 
er to  that  extent. 

[3]  The  fact  that  the  Elizabeth  Ruth  was 
not  completed  at  Btloxi,  Miss.,  as  contem- 
plated by  contract,  but  was  taken  to  Mobile, 
in  the  state  of  Alabama,  and  there  completed 
— arriving  at  the  latter  iwrt  on-  the  8th  day 
of  July,  1918,  having  left  BIloxl  about  a 
week  prior  to  such  time — did  not  defeat  the 
shipbuilder's  material  lien,  declared  to  ex- 
ist under  the  laws  of  force  In  the  state  of 
Mississippi  as  construed  by  the  Supreme 
Court  of  that  state,  for  the  sundry  materials 
and  supplies  averred  to  have  been  fiTmlsh- 
ed  as  per  contract  with  the  constructing 
owner  between  the  dates  of  February  20  and 
August  2,  1918,  both  inclusive,  and  were  used 
in  bnlldbig,  fitting,  famishing,  and  supply- 
ing the  said  schooner. 

[4, 5]  The  original  bill  does  not  show  that 
the  vessel  was  the  property  of  Lever  Bros. 
Company  or  Lever  Transportation  Company, 
nor  does  it  show  that  the  Mississippi  Ship- 
building Corporation  had  parted  with  its  ti- 
tle before  the  contract  was  entered  Into  un- 
der and  by  which  the  supplies  and  materials 
wore  furnished  by  Standard  Supply  Com- 
pany to  the  constructing  owner.  The  aver- 
ments of  the  executory  contract  to  build  a 
vessel  by  the  owners;  Lever  Bros.  Company 
and  the  Lever  Transportation  Company  are 
brought  Into  the  litigation  by  the  allegation 
that  they  are  alleged  to  be  making  claim 
to  some  Tight,  title,  or  Interest  in  the  schoon- 
er; and  the  bill  (in  equity)  would  have  been 
bad  for  the  lack  of  proper  parties,  had  they 
not  been  made  parties  to  the  litigation,  co- 
respondents with  the  Mississippi  Shipbuild- 
ing Corporation.  Lebeck  v.  Ft  Payne  Bank, 
115  Ala.  447,  22  South.  75,  67  Am.  St  Rep. 
61;  Town  of  Carbon  Hill  v.  Marks,  86 
South.  903.  The  averments  of  the  bill  de- 
clare the  furnishing  of  materials^  etc.,  to 
the  owner  and  builder  of  the  vessel,  who  was 
under  an  executory  contract  to  sell  the  same 
when  completed  to  Lever  Bros.  Company  or 
Lever  Transportation  Company,  thus  mak- 
ing Lever  Bros.  Company  and  Lever  Trans- 
portation Company  necessary  parties  defend- 
ant— parties  averred  as  claiming  some  right, 
title,  or  interest  In  the  schooner — and  giving 
them  the  opportunity  to  assert  their  superior 


right,  if  such  they  had.  The  tatter's  dalm 
must  be  set  up  by  way  ot  affirmative  allega- 
tion in  answer  of  the  respective  parties,  in 
order  that  the  merits  of  their  claim  may  be 
determined  oa  final  hearing  and  that  com- 
plete relief  may  be  given  by  the  final  de- 
cree. Slorrls  V.  Southern  Realty  &  Construc- 
tion Co.,  203  Ala.  600,  84  South.  809.  The 
Mississippi  statutes  gave  a  lien  for  the  ma- 
terials and  supplies  furnished  and  used  in 
the  building  of  a  vessel,  and  there  was  no 
maritime  lien  covering  the  same.  The  fur- 
nishing Or  doing  of  the  things  being  provid- 
ed for  by  the  state  statute  for  which  a  lien 
was  given,  which  statute  covered  the  field  not 
embraced  by  a  maritime  lien,  such  state 
statutes  are  not  opposed  to  any  provision  of 
the  Constitution  or  statutes  of  the  United 
States. 

The  Judgment  of  the  circuit  court.  In  equi- 
ty, is  affirmed. 

Afiirmed. 

ANDERSON,  0.  X,  and  McCLBLLANand 
SOMERVILLE,  JX,  concur. 


(aoe  Ala.  268) 

WILLETT  V.  WEAVER,  Aoting  Coaaty 
Treasurer.      (7  DIv.  174.) 

(Supreme  Court  of  Alabama.    Jan.  27,  192L) 

1.  Justice*  of  the  peace  «s>3l— Justices'  courts 
not  oourta  of  rcoord. 

Justices'  courts  are  not  courts  of  record. 

2.  Courts  «=> 1 83— Judges  i8=322(7)— Inferior 
court  not  of  record,  and  salary  of  Judge  oan- 
not  be  increased  during  term. 

The  inferior  court  of  predneta  15  and  20 
of  Calhoun  county,  Ala.,  created  by  Loc.  Acta 
1915,  p.  93  et  seq.,  in  lieu  of  ail  justices  of  the 
peace  and  notaries  public,  with  power  of  jus- 
tices of  the  peace  in  such  precincts,  is  not  a 
court  of  record,  and  the  salary  ot  the  Judge- 
Is  controlled  by  Const  I  281,  prohibiting  in- 
crease during  the  term  for  which  be  was  elect- 
ed or  appointed. 

3.  Constitutional  law  €=>20— Legislative  con- 
struction of  provision  must  be  considered,  but 
Is  not  oeaduaive. 

Legislative  construction  of  a  constitntion- 
al  provision  must  be  considered,  but  such  con- 
struction cannot  be  considered  as  final  by  the 
courts,  and  can  have  no  effect  against  the  piaii^ 
mandate  of  the  Constitution. 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty;  A.  P.  Agee,  Judge. 

Petition  by  B.  D.-Wlllett  for  mandamus  to 
compel  John  P.  Weaver,  acting  county  treas- 
urer, to  pay  his  warrant  as  Judge  <^  the 
court  of  common  pleas.  From  a  decree  deny- 
ing the  petition,  petitioner  appeals.    Affirmed. 
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E.  D.  Willett,  of  Annlston,  for  appellant. 
Knox,  Acker,  Dixon  &  Sterne,  of  Anniston, 
for  apiieUee. 

SAYRE,  J.  Angngt  25,  1915,  the  Legisla- 
ture passed  the  act  entitled  "An  act  to  es- 
tablish an  Inferior  court  in  precincts  15  and 
20  in  Calhoun  county,  Alabama,  in  lieu  of  all 
justices  of  the  peace  and  notaries  public  with 
power  of  justice  of  the  peace,  in  said  pre- 
cincta,"  etc.,  fixing  the  salary  of  the  Judge 
at  $1,200  per  annum.  Local  Acts,  p.  03  et 
seq.  September  23,  1919  (Loc.  Laws  1919,  p. 
169),  the  foregoing  act  was  amended  so  as 
to  fix  the  salary  of  the  judge  at  $1,800  per 
annum.  The  county  treasurer  refusing  to 
pay  a  warrant  drawn  on  him  for  the  salary 
at  the  amended  rate,  the  judge,  appellant, 
filed  bis  petition  in  the  circuit  court  for  a 
writ  of  mandamus  to  require  payment  The 
writ  was  denied,  and  the  Judge  has  appealed. 

Section  281  of  the  Constitution  reads  aa 
follows: 

'  "The  salary,  fees,  or  compensaticHi  of  any 
officer  holding  any  civil  office  of  profit  under 
this  state  or  any  county  or  municipality  there- 
of, shall  not  be  increased  or  diminished  during 
the  term  for  which  he  shall  have  been  elected 
or  appointed." 

Notwithstanding  the  direct  language  of  the 
foregoing  provision,  it  is  argued  that  it  was 
competent  for  the  Legislature  to  increase 
the  salary  of  the  then  incumbent  of  the 
office.  Salaries  of  the  judges  of  this  court 
and  of  other  courts  of  record  have  been  in- 
creased during  their  official  terms;  but  that 
was  done  by  virtue  of  the  provisions  of  sec- 
tion 150  of  the  Constitution,  which,  Uking 
judges  of  courts  of  record  without  the  oper- 
ation of  section  281,  and  making  a  special 
rule  as  to  them,  provides,  "The  Justices  of 
the  Supreme  Court,  chancellors,  and  the 
judges  of  the  (Hrcuit  courts  and  other  courts 
of  record,  except  probate  courts,  shall,  at 
stated  times,  receive  for  their  services  a  com- 
pensation which  shall  not  be  diminished  dur- 
ing their  »  •  •  terms,"  and  then  pro- 
vides that  such  judges  shall  receive  no  fees 
or  perquisites  nor  hold  any  office  of  trust 
or  profit  under  this  state  or  the  United 
States  during  the  term  for  which  they  have 
been  elected  or  appointed.  Commonwealth 
ex  rel.  Attorney  General  v.  Mathues,  210  Pa. 
372,  59  Atl.  961.  The  court  over  which  ap- 
pellant presides  was  created  pursuant  to  sec- 
tion 168  of  the  Constitution,  the  pertinent 
provision  of  which  is  that,  "where  one  or 
more  precincts  lie  within,  or  partly  within,  a 
city  or  incorporated  town  having  more  than 
fifteen  hundred  inhabitants,  the  legislature 
may  provide  by  law  for  *  *  •  an  in- 
ferior court  for  such  precinct  or  precincts, 
in  lieu  of  all  justices  of  the  peace  therein," 
and  the  Jurisdiction  of  such  inferior  courts 
Is  likened  to  that  of  a  justice  of  the  peace. 


[1, 2]  Justices'  courts  are  not  courts  of  rec^ 
ord.  Bums  v.  Campbell,  71  Ala.  271;  Bul- 
lock V.  Ogbum,  18  Ala.  346.  Appellant's 
court  is  not  designated  in  Constitution  or 
statute  as  a  court  of  record,  the  memorials 
which  it  keeps  of  Its  acta  and  Judgment  are 
not  made  to  "Import  in  themselves  such  in- 
controllable  credit  and  verity,  as  they  ad- 
mit no  averment,  plea  or  proof  to  the  con- 
trary" (opinion  of  Sawyer,  J.,  in  Habn  v. 
Kelly,  34  Cal.  891,  94  Am.  Dec.  742),  and  U 
not  a  court  of  record.  The  salary  of  the 
judge  is  controlled,  therefore,  by  section  281 
of  the  Constitution. 

It  is  true,  no  doubt,  that  whether  appel- 
lant's court  shall  continue  to  exist  or  not 
rests  within  the  discretion  of  the  Legisla- 
ture, and  that  the  Legislature  could  have 
abolished  the  court  and  created  a  new  court 
in  its  place,,  fixing  a  new  salary  for  the 
Judge,  as  the  argument  for  the  appellant  sug- 
gests; bat  it  does  not  follow  that  the  act 
of  September,  1919,  so  far  as  It  atTected  the 
incumbent  of  the  office,  was  within  the  c(m- 
stltutlonal  power  of  the  Legislature,  for  the 
Legislature,  when  abolishing  the  court  set 
up  by  the  act  of  August,  1915,  could  not'have 
continued  appellant  in  office  as  the  judge  of 
the  court  set  up  In  its  place.  It  would  have 
been  necessary,  to  fill  the  new  office  by  a  new 
appointment  or  election,  in  the  result  of 
which  the  appellant  would  have  had  no  vested 
interest.  Const  {  158.  And,  even  if  section 
281  of  the  Constitution  might  In  efCect  be 
evaded,  that  fact  would  not  justify  its  dem- 
olition by  direct  assault  We  can  see  no  es- 
cape from  the  conclusion  that  the  act  of  Sep- 
tember 23,  1919,  in  so  far  as  it  affected  the 
salary  for  the  then  current  term  of  appel- 
lant was  unconstitutional  and  void. 

[3]  The  legislative  construction  of  the  con- 
stitutional provision  in  question  must  be 
considered,  the  theory  being  that  it  entered 
into  the  legislative  consideration  of  the  act 
in  question ;  but  of  course  that  construction 
cannot  be  considered  as  finalby  the  courts, 
and  can  have  no  effect  against  the  plain  man- 
date of  the  Constitution.  Board  of  Revenue 
V.  Huey,  195  Ala.  83,  70  South.  744. 

Appellant  cites  Douglas  County  v.  Timme, 
32  Neb.  272,  49  N.  W.  266,  and  State  v.  Kalb, 
50  Wis.  178,  6  N.  W.  559,  as  authority  for  his 
contention.  These  and  some  other  cases  hold 
that  a  constitutional  provision,  viz.  "nor 
shall  the  compensation  of  any  public  officer 
be  Increased  or  diminished  during  his  term 
of  office,"  applies  alone  to  those  officers 
whose  offices  are  created  by  the  (Constitution. 
But  it  has  been  observed  of  course  that  the 
C!onstitution  of  this  state  is  much  broader  in 
its  deflniticm  of  the  class  of  officers  affected 
by  the  provision;  obv.lously  it  includes  offi- 
cers whose  places  are  left  to  the  discretion  of 
the  Legislature.  In  our  Constitution  "any 
officer  holding  any  civil  office  of  profit  under 
this  state  or  any  county  or  municipality 
tbereoT'  la  affected  by  the  prohibition,  and 
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■vfe  are  clear  to  fhe  opinion  fhat  fhe  langaage 
quoted  reacbefl  the  case  of  tbe  awellant. 

Affirmed. 

All  tbe  Justices  concnr. 


UW  Ala.  8SS) 

MOON  V.  NINES,  Dlreotor  Gaseral  of  Rail. 
roads.     (5  DIv.  775.) 

(Snpreme  Court  of  Alabama.     Jan.  20,  1921. 
Bebeaiing  Denied  Feb.  12,  1921.) 

1.  Railroads  «b>5i/2.  New,  vol.  6A  Key-No. 
Series— Federal  control  undivided. 

Under  tlie  Acts  of  Congress  of  191B  and 
1918,  goTO'ning  federal  control  of  railroads 
and  the  proclamations  of  the  President  exerts 
ing  the  powers  given,  the  United  States  had 
complete,  and  not  divided,  poasession  and  con- 
trol. 

2.  Evidence  «=»34,  49,  46— Court  takes  Judicial 
■otioe  of  appointment  of  Directors  General, 
federal  control  statutes,  proclamations  and 
orders. 

Tbe  court  takes  Judicial  notice  of  the  ap- 
pointments by  the  President  of  the  respective 
Directors  General  of  Railroads  and  of  the 
agent  under  the  Transportation  Act  of  1920, 
against  whom  suit  was  to  be  brought  after 
termination  of  federal  control,  and  also  the 
federal  control  statutes,  the  President's  proc- 
lamations, and  the  general  orders  of  tbe  di- 
rectors general. 

3.  Pleading  <e=96— Facts  generally  known  need 
not  be  pleaded. 

X  acts  generally  known,  of  wbicb  the  court 
can  take  judicial  notice,  need  not  be  pleaded. 

4.  United  States  «=9l2S— Can  be  sued  only  If 
ast  spedflcally  authorizes  suit. 

A  plaintiff  cannot  maintain  suit  against  tbe 
United  States  unless  he  shows  some  act  of 
Congress  authorizing  him  to  sue. 

5.  United  States  «s>  1 25— Cannot  be  saed  with- 
out oonsent. 

The  United  States  cannot  be  sued  without 
its  consent,  for  ressons  based  upon  public  pol- 
icy. 

6.  UaKed  States  <3=>I26— No  distinction  be- 
tween suits  sdslnst  government  and  Its  prop- 
erty. 

As  to  the  government's  immunity  from 
suit,  there  is  no  distinction  between  suits  di- 
rectly against  tbe  government  and  those  sgainst 
its  property. 

7.  United  States  «=3|25— Offlosr  oannot  waive 
defense. 

No  officer  of  the  government  can  waive  the 
exemption  of  the  Uidted  States  from  judicial 
process,  or  submit  the  United  States  or  its 
property  to  the  Jurisdiction  of  the  court. 

8.  United  States  «=»  125— State  cannot  make 
government  susble  In  their  courts. 

No  state  can  pass  a  law  which  would  make 
the    govemment    suable    in    the    state    courts 


'  without  Ita  volontary  appearanes  as  a  party 

litigant 

9.  United  States  4=3 1 25— Prior  to  federal  Con- 
trol Aot,  could  not  be  sued  In  tort. 

Prior  to  enactment  of  the  federal  Control 
Act  of  Mardt  21,  1918  (U.  S.  Comp.  St.  1918, 
U.  S.  Comp.  St  Ann.  Snpp.  1919,  |S  S115%a- 
3115^p),  there  was  no  act  of  Congress  au- 
thorizing suit  against  the  United  States  for  a 
claim  founded  on  tort,  and  the  distinction  be- 
tween actions  in  tort  and  contract  could  not 
be  avoided  by  framing  the  daim  aa  on  an  im- 
plied contract 

10.  United  States  «s3i25-Soldlers  oannot  sne 
govsmnient  for  injuries  on  railroad  operated 
by  it. 

The  War  Bisk  Insurance  Act,  providing 
compensation  for  injuries  to  a  soldier,  was 
exclusive  of  all  other  remedies,  so  that  no 
right  to  action  against  the  Director  General, 
who  represented  the  United  States,  could  be 
maintained  by  such  soldier  for  injuries  sus- 
tained on  a  government  controlled  railroad  un- 
der Acta  of  Congress  June  29,  1906,  August 
29, 1916,  March  21,  1918,  or  February  28,  1920; 
such  a  auit  would,  on  account  of  his  status  as 
a  soldier,  be  a  suit  against  the  govemment 

Appeal  from  Qrcult  Court,  Coosa  Coun- 
ty;  B.  J.  Garrison,  Judg& 

Action  by  Jacob  Moon  by  bla  next  friend 
against  Walker  D.  Hines,  Director  General 
of  Railroads,  operating  tbe  Central  of  Geor- 
gia Railroad  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Riddle  &  Riddle,  of  Talladega,  for  appel- 
lant 

Bamea  ft  Walker,  of  Opellka,  for  appel- 
lee. 

THOMAS,  J.  Tbe  suit  was  for  personal 
Injury  sustained  on  September  30, 1918.  Tbe 
complaint  filed  March  12,  1919,  contained 
coimts  for  simple  negligence  and  for  will- 
ful, wanton,  and  Intentional  conduct  Tbe 
trial  was  bad  on  Marcb  23,  1920,  when  the 
court  gave  tbe  affirmative  diarge  in  writing 
at  defendant's  request,  as  to  tbe  latter  count 
There  was  verdict  and  judgment  for  the  sole 
defendant.  Walker  D.  Hines,  as  Director 
General  of  Railroads  of  the  United  States, 
successor  In  office  to  William  G.  McAdoo. 

Tbe  pleas  were  of  tbe  general  issue  as  to 
both  counts,  and  contributory  negligence  in 
answer  to  the  first  count.  Without  conflict 
tbe  evidence  showed  that  at  the  time  of  tbe 
injury  for  which  suit  was  brought,  plaintiff 
was  a  soldier  in  the  United  States  Army, 
traveling  as  such  on  a  passenger  train  of  tbe 
Central  of  Georgia  Railway  Company  while 
that  transportation  system,  its  properties 
and  agents,  were  under  federal  control. 

Under  authority  of  tbe  Act  of  Congress 
approved  May  18, 1917  (U.  S.  Comp.  St  1918, 
U.  S.  pomp.  St  Ann.  Su]h>-  1919,  {  2044a  «t 
seq.)   the  President,   by   General  Order  79,' 
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War  D^)artment  August  24;  1918,  directed 
that  for  the  period  of  the  emergency  there 
be  raised  and  maintained  by  voluntary  in- 
duction and  draft  a  Students'  Army  Train- 
ing Corps.  Paragraph  11  of  the  Special  Reg- 
ulations for  the  Students'  Army  Training 
Corps  provides  that — 

"Upon  admission  to  the  Students'  Army 
Training  Corps  a  registrant  becomes  a  soldier 
in  the  army  of  the  United  States.  As  such  he 
is  subject  to  military  discipline  at  all  times." 

The  Alabama  Polytechnic  Institute  at  the 
time  of  the  injury,  as  shown  by  the  evidence, 
maintained  a  unit  of  the  Reserve  Oflacers' 
Training  Corps,  provided  for  by  the  Nation- 
al Defense  Act,  approved  June  3,  1916  (39 
Stat.  191),  as  amended.  The  evidence  shows 
without  conflict  that  the  plaintiff  was  a  stu- 
dent at  the  Alabama  Polytechnic  Institute,  so 
enrolled  as  provided  by  said  Acts  of  Congress 
and  order  of  the  President,  was  a  soldier 
and,  as  such  soldier  in  the  army  of  the 
United  States  and  In  compliance  with  the 
order  of  the  appropriate  department,  made  a 
trip  from  Auburn,  Ala.,  to  Tulsa,  Okl.;  and 
on  his  return  therefrom  pursuant  to  such 
order  of  superior  military  authority,  received 
his  injuries  in  question,  while  being  trans- 
ported In  this  state  over  the  Central  of 
Georgia  Railway. 

Under  the  uncontroverted  facts,  the  pri- 
mary question  raised  (and  urged  by  counsel 
for  appellant)  by  the  giving  of  the  general 
asarmative  charge  as  to  count  2,  at  written 
request  of  defendant,  is:  Whether  a  soldier 
in  the  United  States  army,  who  was  injured 
while  being  transported  by  the  United  States 
as  such  soldier,  over  a  line  of  railway  then 
being  operated  by  the  government,  had  a 
right  of  action  (In  tort)  against  the  United 
States,  operating  the  transportation  system 
at  the  time  and  place  of  the  Injury,  and  caus- 
ing such  Injury.  The  several  acts  of  Con- 
gress, the  President's  proclamation,  and  or- 
ders of  the  Directors  General  of  Railroads 
are  cited  or  set  out  In  Crlm  v.  L.  ft  N.  R.  R. 
O.,  89  South.  879,  Vaughn  v.  State  (App.) 
81  South.  417,  and  2  Roberts'  Federal  Lia- 
bilities of  Carriers. 

In  addition  to  the  acts  of  CJongress  cited 
in  forgoing  cases,  it  may  be  noted  that  in 
the  act  of  Congress  approved  February  28, 
1920,  for  the  termination  of  federal  control, 
and  designated  as  the  "Transportation  Act, 
1920,"  It  was  provided  that— 

"Actions  at  law,  suits  in  equity  and  proceed- 
ings in  admiralty,  based  on  causes  of  action 
arising  out  of  the  possession,  use,  or  operation 
by  the  President  of  the  railroad  or  system  of 
transportation  of  any  carrier  (under  the  pro- 
visions of  the  Federal  Control  Act,  or  of  the 
act  of  August  29,  1916  (U.  S.  Comp.  St.  1918 
(Compact  Ed.]  {  1974a)  of  such  character  as 
prior  to  federal  control  could  have  been 
brought  against  such  carrier,  may,  after  the 
termination    of   federal    control,    be    brought 


against  an  agent  designated  by  the  President 
for  the  purpose,  which  agent  shall  be  designat- 
ed by  the  President  within  thirty  days  after 
the  passage  of  this  act.  Such  actions,  suits  or 
proceedings  may,  within  the  periods  of  limita- 
tion now  prescribed  by  state  or  federal  statutes 
but  not  later  than  two  yean  from  the  date  of 
the  passage  of  this  act,  be  brought  in  any  court 
which  but  for  federal  control  would  have  bad 
jurisdiction  of  the  cause  of  action  bad  it  arisen 
against  such  carrier."  Statutes  of  U.  S.  A. 
1919-20,  {  206  (a),  41  SUt  461;  PubUc  Serv- 
ice Comm.  V.  N.  Y.  C.  R.  Co.  (1920)  112  Misc. 
Rep.  617,  183  N.  T.  Supp.  799;  Keene  v.  Hines 
(1920)  lU  Misc.  Rep.  398,  183  N.  Y.  Supp. 
520. 

For  easy  reference  we  here  reproduce  sec- 
tion 10  of  the  act  of  Congress,  March  21. 
1918  (U.  S,  Comp.  St  1918,  U.  S.  Comp.  St. 
Ann.  Supp.  1919,  |  3115%j)  called  the  "Fteder- 
al  Controlled  Transportation  System  Act," 
containing  the  provision  that — 

Whtte  under  federal  control  carrien  "tkaU 
to  ntbjeot  to  ah  laic»  and  liabUitiet  a$  oom- 
mon  carriers,  ickether  arising  under  state  or 
federal  laws  or  at  eommon  law,  except  in  so 
far  as  may  6«  inconsistent  v>ith  the  provisions 
of  this  act  or  any  other  act  applicable  to  such 
federal  control  or  loith  any  order  of  the  Presi- 
dent. Actions  at  law  or  suits  in  equity  ma^ 
be  brought  by  and  against  such  carriers  and 
judgments  rendered  as  now  provided  hy  lavo; 
and  in  any  action  at  law  or  suit  in  equity 
against  the  carrier,  no  defense  shall  be  made 
thereto  upon  the  ground  that  the  carrier  is  an 
instrimientality  or  agency  of  the  federal  gov<- 
ernment.  Nor  shall  any  such  carrier  be  enti- 
tled to  have  transferred  to  a  federal  court  any 
action  heretofore  or  hereafter  instituted  by  or 
against  it,  which  action  was  not  so  transfer- 
able prior  to  the  federal  control  of  such  car- 
rier; and  any  action  which  has  heretofore  been 
so  transferred  because  of  such  federal  control 
or  any  act  of  Congress  or  official  order  or  proc- 
lamation relating  thereto  shall  upon  motion  of 
either  party  be  retransferred  to  the  court  in 
which  it  was  originally  instituted.  But  no  pro- 
cess, mesne  or  final,  shall  be  levied  against  any 
property  under  such  federal  control.  During 
the  period  of  federal  control,  whenever  In  bis 
opinion  the  public  interest  requires,  the  Presi- 
dent may  initiate  rates,  fares,  charges,  classifi- 
cations, regulations,  and  practices  by  filing  the 
same  with  the  Interstate  Commerce  Commis- 
sion, which  said  rates,  fares,  charges,  classi&ca- 
tions,  regulations  and  practices  shall  not  be 
suspended  by  the  commission  t)ending  final  de- 
termination." (Italics  supplied.)  U.  S.  Comp. 
Stat  191S  (Compact  Ed.)  §  456:  Castle  v.  South- 
em  Ry.  Co..  112  S.  0.  407,  99  S.  E.  &48,  8 
A.  L.  R.  959. 

[1]  The  extent  of  federal  control  has  been 
the  subject  of  frequent  discussions  by  the 
courts.  See  annotations  in  4  A.  I&  R.  1702 ; 
8  A.  Ia  R.  978;  Spring  t.  Am.  T.  ft  T.  Co., 
(W.  Va.)  103  S.  R  206,  10  A.  L.  R.  951,  and 
notes.  That  no  divided,  but  a  complete,  pos- 
session and  control  of  railroads  was  given 
the  United  States  for  all  purposes  by  the 
act  of  Congress  of  1916,  the  proclamatioos 
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of  the  President  exerting  the  powers  giv- 
en, and  the  act  of  1918  dealing  with  the  sit- 
uation created  by  the  exercise  of  such  au- 
thority was  recognized  In  Erie  Ry.  Co.  v. 
Caldwell  (O.  C.  A.  1920)  264  Fed.  947.  In 
North.  Pac.  t.  N.  D.  (1919)  250  D.  S.  135,  39 
Sup.  Ct.  502,  63  L.  Ed.  897,  a  decision  by  the 
Supreme  Court  of  the  United  States,  Is  defi- 
nitely settled  and  declared  the  paramount 
authority  of  the  Director  General,  and  It  is 
controUlng  on  the  question  that  there  was  no 
divided,  but  complete,  possession  and  con- 
trol of  the  railroads  given  the  United  States 
for  all  purposes  by  the  several  acts  of  Con- 
gress, proclamations  of  the  President,  etc. 
Other  cases  holding  that  there  was  a  com- 
plete possession  and  control  of  railroads 
given  the  United  States  by  authority  of  laws 
and  proclamations  in  question  are  Bolton  v. 
Hlnes  (Ark.)  221  S.  W.  459;  Texas  &  N.  O. 
R.  Co.  V.  Clevenger  (Tex.  Civ.  App.)  223  S. 
W.  1036;  Houston,  E.  &  W.  T.  R.  Co.  v. 
Wilkerson  (Tex.  Civ.  App.)  224  S.  W.  674; 
Hlnes  v.  Dahn  (O.  C.  A.  1920)  267  Fed.  105. 
In  Com.  V.  L.  &  N.  R.  Co.,  189  Ky.  309,  224 
S.  W.  847;  Hlnes  v.  McCook  (Qa.  App.)  103 
S.  E.  690;  Wyman  v.  A.  C.  I*  R.  C!o.  (S.  C.) 
104  S,  E.  642 ;  Vann  v.  Southern  Ry.  (N.  O.) 
104  S.  E.  170;  Hines  v.  Henaghan  (C.  C.  A.) 
2«5  Fed.  831 ;  Hines  v.  Atl.  Ref.  Co.  (C.  C. 
A.)  265  Fed.  839;  Ginn  v.  U.  S.  R.  R.  Admln- 
IstraUon  (S.  C.)  103  S.  B.  548;  The  Virginia 
(D.  O.)  264  Fed.  986 ;  Rowell  v.  Hhies  (S.  O.) 
103  S.  E.  645 ;  Anderson  v.  Minn.  St  P.  &  S. 
Ste.  M.  R.  R.  Co.  (Minn.  1920)  179  N.  W.  45. 
[2,  3]  We  take  judicial  knowledge  that  the 
President  appointed  the  respective  Directors 
General  of  Railroads,  McAdoo  and  Hines, 
and,  on  termination  of  federal  control,  ap- 
pointed Walker  D.  Hlnes,  as  agent  under  the 
"Transportation  Act,  1920."  Keene  v.  Hlnes, 
supra;  Kersten  v.  Hlnes  (Mo.)  223  S.  W. 
5S6.  Facts  generally  known  are  not  required 
to  be  pleaded.  Amdt  v.  City  of  Cullman,  132 
Ala.  540.  31  South.  478,  90  Am.  St.  Rep.  922 ; 
Mayor,  etc..  v.  Starr,  112  Ala.  98,  105,  20 
South.  424;  Perryman  v.  City  of  Greenville, 
51  Ala.  507;  Albrittln  v.  Mayor,  etc.,  60  Ala. 
486,  31  Am.  Rep.  .46 ;  Case  v.  Mayor  of  Mo- 
bile, 30  Ala.  538;  Smoot  ▼.  Mayor,  etc.,  of 
Wetumpka,  24  Ala.  112^  121.  We  take  ju- 
dicial knowledge  of  the  federal  statutes  hav- 
ing application,  the  President's  several  proc- 
lamations, the  general  orders  of  the  Direc- 
tors General  of  Railroads,  and  who  such  of- 
ficial or  agent  was  at  any  given  time;  of 
the  fact  that  the  government  had  control 
of  and  was  operating,  pursuant  to  law,  the 
transportation  facilities  and  properties  of 
the  Central  of  Georgia  Railway  Company  at 
the  time  of  plaintifTs  Injuries,  tor  which 
suit  is  brought;  and  that,  pursuant  to  and 
only  to  the  extent  as  authorized  by  law,  the 
government  was  subject  to  suit  or  liability 
for  the  operation  of  transportation  proper- 
ties of  this  and  other  railway  companies,  to 


protect  said  railway  companies  whose  prop- 
erties were  being  so  operated  by  the  govern- 
ment against  liability  or  loss  for  govern- 
mental acts,  over  which  said  railway  compa- 
nies or  corporations  had  no  control. 

[4]  We  may  observe  that  the  form  of  the 
Instant  suit  was  agreeable  to  the  statutes, 
proclamations,  and  orders  provided  by  law 
fo^  suits  against  the  Director  General  of 
Railroads,  and  as  such  was  maintained 
against  the  government  Hlnes  v.  Dahn, 
supra.  However,  the  liability  of  the  govern- 
ment for  such  Injury  to  plaintiff  as  a  soldier 
being  transported  Is  the  controverted  ques- 
tion.    For   analogous   autlioritles   we  note: 

(1)  The  general  rule  that  unless  a  plaintiff 
shows  some  act  of  (Congress  authorizing  him, 
he  cannot  maintain  a  suit  against  the  United 
Slates.  This  announcement  found  early  ex- 
pression hi  D.  S.  V.  Clarke,  8  Pet.  436,  8  L. 
Ed.  1001,  3  Notes  on  U.  S.  Rep.  (Rose),  465, 
466,  and  was  adhered  to  in  later  decisions  of 
the  Supreme  Court  of  the  United  States.  U. 
S.  V.  Lee,  106  U.  S.  196,  1  Sup.  Ct  240.  27  I.. 
Ed.  171 ;  The  Nnestra  Senora  de  Regla,  lOS 
U.  S.  92,  2  Sup.  Ct  287,  27  L.  Bd.  662;  V. 
S.  V.  Gleeson,  124  U.  8.  255,  8  Sup.  Ct.  502, 
31  I*  Ed.  421 ;  Hill  V.  U.  S.,  149  U.  S.  593, 
13  Sup.  Ct.  1011,  37  h.  Ed.  862;  SchlUlnger 
v.  U.  S.,  166  U.  S.  163,  15  Sup.  Ct.  85,  39  L. 
Ed.  108;  Austin  v.  U.  S.,  155  U.  S.  417,  15 
Snp.  Ct  167,  30  U  Ed.  206;  Belknap  v. 
Schlld,  161  U.  S.  10,  16  Sup.  Ct  443,  40  L. 
Ed.  509;  Ball  v.  Halsell,  161  U.  S.  72,  16 
Sup.  Ct  654,  40  L.  Ed.  622;  Stanley  v. 
Schwalby,  162  U.  S.  255,  16  Sup.  Ct  754,  40 
U  Ed.  060;  Price  v.  U.  S.,  174  U.  S.  873,  19 
Sup,  Ct  766,  43  L.  Ed.  1011 :  BIgby  v.  U.  S., 
188  U.  S.  400,  23  Sup.  Ct  468,  47  L.  Ed.  619 ; 
Kansas  v.  U.  S.,  204  U.  S.  331,  27  Sup.  Ct. 
388,  61  li.  Ed.  610 ;  Kansas  v.  Colorado,  206 
U.  S.  46,  27  Sup.  (X  666,  61  L.  Ed.  956. 

[S]  (2)  That  the  United  States  cannot  be 
sued  except  by  its  consent  is  of  general  ac- 
ceptation; and  the  authorities  are  collected 
in  R.  C.  L.  vol.  26,  {  63,  p.  1458;  Ferris  v. 
Montgomery  Land  &  Imp.  Oo.,  94  Ala.  557, 
569-570,  10  South.  607,  33  Am.  St.  Rep.  146; 
State  Land  Co.,  Doe  ex  dem.  v.  Factors'  4 
Traders'  Ins.  Co.,  166  Ala.  63,  51  South.  991; 
Cox  V.  Trustees,  etc.,  161  Ala.  639,  49  South. 
814.  G?hat  is  to  say,  it  is  an  established  prin- 
ciple of  "jurisprudence  in  all  civilized  na- 
tions that  the  sovereign  cannot  be  sued  in 
its  own  courts,  or  in  any  other,  without  its 
consent  and  permission."  Hill  v.  U.  S.,  9 
How.  386,  13  L.  Ed.  185;  Beers  v.  Arkansas, 
20  How.  527,  15  L.  Ed.  991 ;  U.  S.  v.  Diekel- 
man,  92  U.  S.  520..  23  L.  Ed.  742;  Ball  v. 
Halsell,  161  U.  S.  72.  16  Sup.  Ct  554.  40  L. 
Ed.  622;  Belknap  v.  Schild,  161  U.  S.  10, 
16  Sup.  Ct  443,  40  L.  Ed.  599.  The  doctrine 
rests  on  reasons  of  public  policy — the  in- 
convenience and  danger  which  would  follow 
from  a  different  rule.  Belknap  v.  Schild, 
supra ;  25  B.  C.  L.  i».  412,  {  49  et  seq.    7hl» 
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doctrine  of  the  common  la^r  has  been  applied 
In  tbe  case  of  the  United  States  conrta — that 
no  suit  can  be  maintained  against  the  gOTern* 
ment  without  its  consent.  Bibas  y  Hijo  ▼. 
U.  S.,  194  U.  S.  816,  24  Sup.  Ct.  727,  48  Tj. 
Ed.  994 ;  Oregon  v.  Hitchcock,  202  n.  S.  60, 
26  Sup.  Ct  568,  60  L.  Ed.  935;  Naganab  v. 
Hltchcoclt,  202  D.  S.  473,  26  Sup.  Ct.  667,  60 
L.  Ed.  1113;  Kansas  t.  U.  S.,  supra;  Kansas 
T.  Colorado,  supra;  Louisiana  t.  Oarfield, 
211  U.  S.  70,  29  Sup.  Ct,  31,  53  L.  Ed.  92; 
Philadelphia  Co.  v.  Stlmson,  223  U.  S.  605. 
32  Sup.  Ot.  340,  56  L.  Ed.  570 ;  U.  S.  v.  Dan- 
iels, 231  U.  S.  218,  34  Sup.  Ct.  84,  58  L.  Ed. 
191 ;  Peabody  ▼.  U.  S.,  231  D.  S.  530,  34  Sup. 
Ct.  159,  68  L.  Ed.  851;  Lane  ▼.  Watts,  234 
U.  S.  525,  34  Sup.  Ct.  965,  58  L.  Ed.  1440; 
New  Mexico  t.  Lane,  243  U.  S.  52,  87  Sup. 
Ot.  348,  61  L.  Ed.  688. 

[6-1]  There  Is  no  distinction  between  suits 
against  the  gOTenunent  directly  and  suits 
•against  its  property.  Stanley  v.  Schwalby,  147 
V.  S.  508.  13  Sup.  Ct  418,  87  L.  Ed.  259;  Id., 
1(;2  T'.  S.  255,  16  Sup.  Ct.  754,  40  L.  Ed.  960; 
Belknap  t.  Schild,  supra;  Overholser  v.  Nat. 
Home  for  Disabled  Volmnteer  Soldiers,  68 
Ohio  St  236,  67  N.  H.  487,  62  L.  B.  A.  936, 
96  Am.  St  Bep.  658.  And  no  officer  of  the 
gorernment  can  waive  the  exemption  of  the. 
United  States  from  Judicial  process,  or  sub- 
mit the  United  States  or  Its  property  to  the 
Jurisdiction  of  the  court  In  a  suit  brought 
against  Its  officers.  Carr  v.  U.  S.,  98  U.  S. 
433,  25  L.  Ed.  209 ;  Stanley  v.  Schwalby,  162 
C.  S.  255,  16  Sup.  Ct  764,  40  L.  Ed.  980. 

(3)  Nor  can  any  state  pass  a  law  which 
would  have  any  validity  for  making  the  gov- 
ernment suable  in  the  courts  of  the  state 
without  Its  voluntary  appearance  as  a  party 
•litigant  Burley  v.  U.  S.,  179  Fed.  1,  102  C. 
C.  A.  429,  33  L.  B-  A.  (N.  S.)  807;  Ferris  v. 
Montg.  L.  A  I.  Co.,  supra;  North.  Pac  By. 
Co.  V.  N.  D.,  supra ;  Belknap  v.  Schild,  su- 
pra; Int  Postal  Supp.  Co.  v.  Bruce,  194  U. 
S.  601,  24  Sup.  Ct  820,  48  L.  Ed.  1134; 
Louisiana  v.  McAdoo,  234  U.  S.  627,  34  Sup. 
Ct  938,  58  L.  Ed.  1606 ;  Wells  v.  Boper,  246 
U.  S.  335,  88  Sup.  Ct.  317,  62  L.  Ed.  765; 
Minnesota  v.  Hitchcock,  186  U.  S.  873,  385, 
22  Sup.  Ct  650,  46  L.  Ed.  954. 

(4)  This  rule  as  to  immunity  of  the  United 
States  from  suits  against  it  has  been  ap- 
plied in  various  kinds  of  actions.  Totten  v. 
U.  S.,  92  U.  S.  106,  23  L.  Ed.  605;  Beeslde  v. 
Walker,  11  How.  272, 13  L.  Ed.  693.  In  this 
Jurisdiction,  where  in  a  suit  tor  partition  it 
is  Indispensable  that  all  cotenants  not  unit- 
ing in  the  bill  for  partition  should  be  made 
parties  defendant  and  since  the  United 
States  cannot  be  made  a  party  without  Its 
consent,  held  a  plea  of  one  of  the  defendants, 
averring  that  the  interest  claimed  by  an- 
other defendant  belonged  to  the  United 
States,  will,  if  sustained  by  the  proof,  ren- 
der a  final  partition  Impossible,  unless  the 
United  States  voluntarily  became  a  party  to 
the  cause  (Ferrla  v.  Montgomery  Land  Co., 


supra);  and  an  Injunction  was  denied 
against  the  United  States  in  Belknap  v. 
Schild,  supra.  The  same  principle  has  con- 
trolled in  the  case  of  suits  against  govern- 
ment officials,  being  in  effect  against  the 
United  States,  where  brought  against  the 
Secretary  of  the  Interior  (Oregon  ▼.  Hitch- 
cock, 202  U.  S.  60,  26  Sup.  Ct  668,  50  L.  Ed. 
935;  Naganab  v.  Hitchcock,  202  U.  S.  478, 
26  Sup.  Ct  667,  50  Ia  Ed.  1113;  Louisiana 
r.  Garfield,  211  U.  S.  70,  29  Sup.  Ct.  31.  58 
L.  Ed.  92;  New  Mexico  v.  Lane,  243  U.  S. 
52,  37  Sup.  Ct.  348,  61  L.  Ed.  588,  or  the  Sec- 
retary of  the  Navy.  U.  S.  v.  Daniels,  231  U. 
S.  218,  84  Sup.  Ct  84,  68  L.  Ed.  191.  Such 
must  be  the  effect  of  a  suit  against  the  Di- 
rector General  of  Ballroads,  as  a  sole  de- 
fendant Ala.  Olrls'  Ind.  School  v.  Beynolds, 
143  Ala.  679,  42  South.  114;  Cox  v.  Trus- 
tees, etc.,  supra ;  White  y.  Ala.  Insane  Hos- 
pital, 138  Ala.  479,  86  South.  454. 

[I]  (5)  That  an  action  will  not  lie  against 
the  United  States  for  a  claim  founded  on  a 
mere  tort  was  the  announcement  in  German 
Bank  v.  U.  S.,  148  U.  S.  673,  13  Sup.  Ct  702, 
37  L.  Ed.  664 ;  Schilllnger  v.  U.  S.,  165  U.  S. 
103,  168,  169,  16  Sup.  Ct.  86,  89  L.  Ed.  106; 
Busseli  V.  U.  S.,  182  U.  S.  616,  535,  21  Sup. 
Ct  899,  46  L.  Ed.  1210;  Blgby  v.  U.  S.,  188 
U.  S.  400,  409,  23  Sup.  Ct.  468,  47  L.  Ed.  619 ; 
Mills  V.  U.  S.  (D.  C.)  46  Fed.  738,  12  L.  E.  A. 
673.  The  settled  distinction  in  this  respect 
between  tort  and  contract  is  not  to  be  evad- 
ed by  framing  the  dalm  as  oa  an  imidied 
contract  Bigby  v.  U.  S.,  supra;  BIbas  y 
HiJo  V.  U.  S.,  supra.  It  was  held  in  Sdiil- 
linger  v.  U.  S.,  supra,  that  a  suit  against 
the  United  States  for  damages  for  the  wrong- 
ful use  of  a  patent  was  an  action  for  tort, 
and  not  within  the  Jurisdiction  of  the  Court 
of  Claims;  and  a  claim  for  consequential 
damages  to  rice  fields  by  the  construction 
of  a  dam  in  making  harbor  improvements 
was  one  sounding  in  tort,  and  not  within  the 
JurisdlcUon  of  the  Circuit  Court  (Mills  v.  U. 
S.,  supra) ;  and  in  this  Jurisdiction  a  suit 
for  resulting  consequential  damages,  caused 
by  backing  of  the  water  where  the  dam  was 
constructed  across  a  river  in  compliance 
with  the  act  of  Congress  (Burnett  v.  Alaba- 
ma Power  Co.,  199  Ala.  387,  74  South.  459), 
was  denied  on  like  principle.  See,  also,  Bed- 
ford V.  U.  S.,  192  U.  S.  217,  24  Sup.  Ct  238, 
48  L.  Ed.  414;  U.  S.  V.  Lynah,  18S  U.  S. 
445,  28  Sup.  Ct  349,  47  L.  Ed.  639. 

As  we  have  observed,  the  reason  for  fhe 
rule  of  public  policy  underlying  the  forego- 
ing decision  is  that  the  permission  to  be  sued 
Is  altogether  voluntary  on  the  part  of  the 
United  States;  that  the  sovereign  may  pre- 
scribe the  terms  and  conditions  on  which  it 
consents  to  be  sued,  the  manner  in  which 
the  suit  shall  be  conducted,  and  may  with- 
draw Its  consent  whenever  it  suK>oses  that 
justice  to  the  public  requires  such  withdraw- 
aL    U.  S.  T.  Clarke,  supra;   Murray  v.  Ho- 
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boken,  etc.,  Co.,  18  How.  272,  15  L.  Ed.  372; 
Beers  t.  Arkansas,  supra;  U.  S.  v.  O'Keefe, 
U  Wall.  178,  20  L.  Bd.  131;  Finn  v.  D.  S., 
123  U.  S.  227,  8  Sup.  a.  82.  31  L.  Ed.  128; 
Austin  T.  D.  S.,  supra;  Ball  t.  Halsdl,  su- 
pra; Elmore  t.  Fields,  1S3  Ala.  346,  45 
South.  66,  127  Am.  St  Rep.  81. 
.  Prior  to  the  war  with  Germany,  CJongress 
did  not,  by  act  of  March  3,  1887  (U.  S.  St 
at  L.  vol.  24,  p.  505,  ch.  359),  permit  the 
ITnlted  States  government,  or  its  officers  or 
agents,  to  be  sued  for  torts.  SchUllnger  v. 
U.  S.,  supra ;  mil  V.  U.  S.,  149  U.  S.  593, 
598,  13  Sup.  Ct  1011,  87  L.  Hd.  862.  In 
Tempel  t.  U.  S.,  248  U.  S.  121.  130,  39  Sup. 
Ct  66,  63  L.  Ed.  162,  the  ease  of  Hill  v.  U.  S., 
supra,  was  followed,  and  D.  S.  v.  Iflrnah, 
supra,  and  U.  S.  v.  Cress,  243  U.  S.  316.  37 
Sup.  Ct  880,  61  li.  Bd.  746,  distinguished. 
38  Cyc  p.  463.  The  act  providing  "for  the 
bringing  of  suits  against  the  government  of 
the  United  States,"  approved  March  3,  1887, 
defines  the  Jurisdiction  of  the  Court  of 
Claims  as  follows: 

"EliBt  All  claims  founded  upon  the  Consti^ 
tution  of  the  United  States  or  any  law  of 
Congress,  except  for  i>enaions,  or  upon  any  reg- 
ulation of  an  executive  department,  or  upon 
any  contract,  expressed  or  implied,  with  the 
government  of  the  United  States,  or  for  dam- 
ages, liquidated  or  unliquidated,  in  cases  not 
gonnding  in  tort  in  respect  of  which  claims 
the  party  would  be  entitled  to  redress  against 
the  United  States  either  in  a  court  of  law, 
equity,  or  admiralty  if  the  United  States  were 
suable:  Provided,  however,  that  nothing  in  this 
section  shall  be  wmstrued  as  giving  to  either  of 
the  courts  herein  mentioned,  jurisdiction  to 
hear  and  determine  claims  growing  out  of  the 
late  Civil  War,  and  commonly  known  as  'war 
claims,'  or  to  hear  and  determine  other  claims, 
which  have  heretofore  been  rejected,  or  report- 
ed on  adversely  by  any  court  department  or 
commission  authorized  to  hear  and  determine 
the  same.  Second.  All  set-offs,  counterclaims, 
claims  for  damagos,  whether  liquidated  or  un- 
liquidated, mr  other  demands  whatsoever  on  the 
part  of  the  government  of  the  United  States 
against  any  claimant  against  the  government  in 
said  court:  Provided,  that  no  suit  against  the 
government  of  the  United  States,  shall  be  al<- 
lowed  under  tbis  act  unless  the  same  shall  have 
been  brought  within  six  years  after  the  right 
accrued  for  which  the  claim  is  made."  24 
Stot  I  1,  pp.  505-508. 

[101  And  no  act  of  Congress  on  the  day  of 
the  Instant  trial  (March  23,  1920)  expressly 
authorized  an  action  ex  delicto  against  the 
United  States  government  by  a  soldier  In  its 
armies  for  personal  Injury  sustained  while 
in  the  service  of  the  government  though  that 
injury  was  inflicted  in  or  during  his  trans- 
portation as  a  soldier.  No  such  right  was 
conferred  by  the  Transportation  Acts,  that 
approved  February  28,  1920  (for  termination 
of  federal  control,  SS  200-207a,  hereinabove 
set  out  [Stat  U.  8.  A.  66  Cong.  2d  Sess.  1019- 
20]  p.  456),  or  by  the  Acts  of  Coagreaa  of 
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June  29,  1806  (34  St  p.  684),  or  of  August 
29,  1916  (U.  S.  Comp.  St.  1918  [Compact 
Ed.]  §  1974a),  of  March  21,  1918  (U.  S.  Comp. 
St  1918,  U.  S.  Comp.  St  Ann.  Supp.  1919,  H 
3115%a-3115%c.  3115%e.   3115%f,  3115%J). 

In  Atchison,  T.  &  S.  F.  Ky.  Co.  v.  United 
States,  225  U.  S.  640,  32  Sup.  Ct  702,  56  U 
Ed.  1236,  in  which  the  railroad  company 
sued  the  United  States,  to  recover  the  rea- 
sonable value  of  railway  post  office  car  serv- 
ice, furnished  to  and  by  the  Post  Office  De- 
partment, held  that  in  carrying  mails  the 
railroad  company  was  not  hauling  freight 
nor  was  it  acting  as  a  common  carrier  with 
corresponding  rights  and  liabilities,  but  was 
serving  as  an  agency  of  the  government  and 
subject  to  the  laws  and  regulations  of  the 
Post  Office  Department;  that  the  railroad 
company  was  not  the  real  transporter  of  the 
mall,  but  only  did  this  as  an  agent  of  the 
government;  and  that  the  relation  between 
the  government  and  the  railroad  company 
was  not  that  of  a  common  carrier. 

We  advert  to  a  case  by  this  court  (Spenny 
V.  M.  &  O.  B.  B.  Co.,  192  Ala.  483,  484,  68 
South.  870),  where  the  observation  is  made 
of  the  legislatlTe  intent  of  an  Alabama  stat- 
ute, as  pertinoit  to  the.  intent  of  Congress 
in  passing  the  several  acts  we  have  discuss- 
ed, and  especially  is  this  true  in  the  light  of 
provisions  for  Indemnity  for  perscmal  injury 
to  a  soldier,  through  the  provisions  of  the 
War  Bisk  Insurance  Act  (U.  S.  Comp.  St  S§ 
514a-514J),  Chief  Justice  Anderson  said: 

"It  is  evident  that  the  Legislature  intended  to 
deal  with  passengers  in  the  ordinary  acceptation 
of  the  term  and  in  the  usual  and  ordinary 
course  of  travel,  and  did  not  have  in  mind  con- 
ditions such  as  presented  in  the  case  at  bar." 

See,  also,  Boston  Ins.  Co.  v.  C,  R.  I.  4  P. 
B.  B.  Co.,  118  Iowa,  423.  92  N.  W.  88.  55  L. 
E.  A.  796,  Bankers'  Mut.  Cas.  Co.  v.  M.,  St 
P.  &  S.  Ste.  M.  B.  Co.,  117  Fed.  434,  54  0.  C. 
A.  608,  65  L.  R.  A.  397,  and  Foster  ▼.  Metts, 
55  Miss.  77,  30  Am.  Rep.  504. 

By  the  War  Bisk  Insurance  Act  (38  Stat 
711),  comiiensation  Is  provided  by  the  gov- 
ernment to  a  soldier  for  death  or  Inju- 
ries sustained  t^  him  while  a  soldier,  If  he 
avails  himself  of  the  terms  of  the  act.  The 
amount  of  compensation  and  the  remedy 
therein  prescribed  is  exclusive  of  other  meas- 
ures of  and  for  liability  and  remedies  provid- 
ed for  the  protection  of  the  civilian  popula- 
tion of  the  general  public.  U.  S.  Comp.  St 
1916  Ann.  S§  514qqq,  514tttt,  1919  Supi^.  vol. 
1,  43,  49;  or  40  Stat  (U.  S.)  pp.  405,  611 ;  or 
Act  Cong.  Sept.  2,  1914  (38  U.  S.  Stat  711) 
c.  293,  §S  300-313.  as  added  by  Act  October 
6,  1917,  c.  105,  I  2,  and  as  amended  by  Act 
June  25, 1918,  c.  104,  U  10,  18.  A  sUght  anal- 
ogy is  also  found  In  the  denial  of  double  re- 
covery under  the  Employes'  Cktmpensatlon 
Act  <:>>mp.  St  S$  S932a,  8932aa.  Hines,  Dir. 
Oen.,  V.  Dahn  (C.  O.  A.)  267  Fed.  105;  Webb 
▼.  White  Eng.  Corp.,  86  South.  728. 
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It  would  follow,  oa  account  of  his  status 
as  a  soldier  when  sustaining  bis  Injury  and 
bis  relationsbip  to  tbe  government  Inflicting 
that  injury,  that  a  suit  by  him  for  said  In- 
jury sustained  In  his  transportation  by  tbe 
government  as  a  soldier  would  be  against 
tbe  government,  not  permitted  by  an  act  of 
Congress,  and  Is  denied  by  public  policy.  In 
re  Grlmley,  137  D.  S,  147,  11  Sup.  Ot.  54,  34 
L.  Ed.  636;  18  R.  O.  L.  1045,  §  37.  The  rea- 
son for  this  rule  Is  that  plaintifTs  enlist- 
ment as  a  soldier  In  the  army  of  the  United 
States  was  a  contract  with  the  government 
which  changed  his  status  as  an  individual 
and  his  relation  to  the  state  and  public  (In 
re  Grlmley,  supra;  In  re  Morrlssey,  137  U. 
S.  157,  11  Sup.  Ct  57,  34  L.  Ed.  644 ;  Acker 
v.  Bell,  62  Fla.  108,  57  South.  356,  39  L.  B. 
A.  [N,  S.]  454,  Ann.  Cas.  1913C,  1269;  U.  S. 
v.  Cottlngham,  1  Bob.  [VaJ  616,  40  Am.  Dec. 
710),  creating  a  new  status  with  correlative 
rights  and  duties. 

Tbe  giving  of  tbe  affirmative  charge,  at 
defendant's  request  in  writing,  was  free 
from  error.    Tbe  Judgment  Is  affirmed. 

Affirmed. 

ANDBBSON,  O.  J.,  and  McCLiBiLLAN  and 
SOMERVILLB,  33^  concur. 


(as  Ala.  187) 

ALABAMA  POWER  CO.  v.  BROWN. 
(8  DIv.  244.) 

{Supreme  Court  of  Alabama.     Dec.  2,  1920. 
Behearing  Denied  Jan.  6,  1921.) 

i.  Appeal  and  error  ®=9 1 047 (3)— Failure  to 
strike  out  evidence  harmless  where  similar 
evidence  subsequently  admitted. 
In  automobilist's  action  against  street  car 
company  for  colliBion  with  street  car,  the  over- 
ruling of  defendant's  motion  to  exclude  the 
motorman's  declaration,  testified  to  by  plain- 
tiif,  that  he,  tbe  motorman,  did  not  see  plaintiff 
coming,  as  he  was  watching  a  car  on  the  op- 
posite side,  if  error,  was  rendered  innocuous 
by  subsequent  testimony  of  tbe  motorman:  "I 
<lid  not  see  her  when  she  ran  into  the  car. 
When  I  first  seen  her  she  was  coming  directly 
south.  I  was  looking  at  another  automobile  go- 
ing north." 

2.  Evidence  ^=3490— Opinion  as  to  whether  au- 
tomobile could  turn  In  certain  space  held  In- 
admissible. 
It  was  proper  not  to  permit  a  witness  not 
shown  to  have  had  any  automobile  driving  ex- 
perience   to    testify    whether    an    automobile 
coming  up   a  cross   street  could  turn  in   the 
8pacc  between  a  street  car  track  and  the  curb; 
it  being  a  question  about  which  tbe  jury  could 
judge  as  well  as  the  witness. 

9.  Negligence  ^=»  1 00— Contributory  negligence 
no  bar  to  recovery  for  wanton  Injury. 

While  plaintiff's  negligence  bars  recovery 
for  simple  initial  negligence,  it  does  not  bar 
recovery  for  wanton  or  willful  injury. 


4.  Street  railroads  «=9l  17(36)— Wantoa  lajary 
t«  automobile  held  for  Jury. 

In  automobilist's  action  against  street  car 
company  for  collision  with  street  car,  the  case 
held  one  for  the  jury  on  a  count  for  wanton 
injury;  there  being  evidence  that  the  motorman 
ran  the  street  car  at  a  dangerous  rate  of  speed 
and  without  warning  signals  at  tbe  point  of  col- 
lision, a  street  intersection  where  he  knew  o> 
should  hnve  known  there  was  constant  travel 
across  the  track. 

5.  Street  railroads  «s>l  17(7)— Negligent  speed 
queetlon  of  fact. 

While  speed  of  a  street  car  is  not  in  and  of 
itself  negligence  as  a  mstter  of  law,  it  may  be 
negligence  as  a  matter  of  fact,  depending  on  the 
rate  of  speed  and  the  conditions  under  which  it 
is  maintained. 

6.  Trial   <&=>253 (4)— Instructions   Ignoring    I*- 
•UBs  properly  refused. 

In  automobilist's  action  against  street  car 
company  for  collision  with  street  car,  request- 
ed charges  ignoring  the  issues  presented  by  the 
wanton  count  of  the  complaint  held  properly 
refused. 

Sayre  and  Somerville,  33.,  dissenting. 

Appeal  from  Circuit  Court,  Madison  Coon- 
ty;   Robt.  C  Brickell,  Judge. 

•  Action  by  Eva  Brown  against  the  Alabama 
Power  Company  for  damages  for  Injuries  to 
person  and  property  in  a  collision  between 
a  street  car  and  automobUe.  Judgment  for 
plaintiff,  and  defendant  appeals.  Transfer- 
red from  Court  of  Appeals  under  section  6, 
Acts  1911,  p.  449.    Affirmed. 

The  first  count  to  the  complaint  is  in  sim- 
ple negligence,  as  is  the  second.  Tbe  third 
count  is  for  wanton  or  willful  injuiy  alleged 
to  have  been  Inflicted  by  the  servants  or 
agents  of  tbe  defendant  in  charge  or  con- 
trol of  the  street  car  while  acting  within 
the  line  and  scope  of  their  employment  This 
complaint  was  afterwards  amended  by  show- 
ing that  the  street  car  track  was  imbedded 
In  and  formed  a  part  of  the  public  street. 

The  following  charges  were  refused  to  the 
defendant: 

(6)  Under  the  evidence  in  this  case,  I  diarge 
you  that  no  speed  of  the  street  car  at  the 
time  and  place  of  the  collision  was  in  and  of 
itself  negligence. 

(7)  If  you  believe  from  the  evidence  that 
plaintiff  and  the  motorman  were  equally  at  faolt 
in  producing  or  causing  the  damage  and  injury 
complained  of,  then  your  verdict  must  be  for 
the  defendant. 

(8)  Both  the  plaintiff  and  the  motorman  were 
required  to  use  reasonable  care  in  approaching 
the  crossing  and  in  crossing  at  the  intersection 
of  the  street,  and  if  you  believe  from  the -evi- 
dence that  the  motorman  was  not  using  due 
care,  and  that  the  plaintiff  carelessly  ran  her 
car  at  so  high  a  rate  of  speed  as  to  prevent 
her  from  running  Into  a  street  car  at  the  cross- 
ing, then  your  verdict  most  be  for  the  defend- 
ant 
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(10)  There  !■  no  evidence  In  thia  case  show- 
ing tliat  the  personal  injuries  received  by  the 
plaintilT  were  proximately  caused  by  the  street 
car  striking  the  aatomobile. 

(11)  If  you  believe  from  the  evidence  that 
the  plaintiff's  automobile  ran  into  the  side  of 
the  street  car  towards  the  front  of  the  car, 
yoor  verdict  must  be  for  the  defendant. 

(12)  If  you  find  for  the  plaintiff,  yon  cannot 
(if  you  believe  the  evidence)  award  her  any 
damages  except  such  as  would  compensate  her 
for  damage  done  to  the  automolnle. 

(13)  Under  the  evidence,  if  you  find  for  the 
plaintiff,  you  cannot  award  her  damages  ex- 
ceeding $79  with  8  per  cent,  interest  from  the 
date  of  the  collision  between  the  street  car  and 
the  automobile. 

Spraglns  &  Speake,  of  HuntsviUe,  and 
Thomas  W.  Martin,  W.  M.  Hood,  and  P.  W. 
Turner,  all  of  Birmingham,  for  appellant. 

Hill,  Hill,  Whiting  &  Thomas,  of  Montgom- 
ery, and  Taylor  4  Watts,  of  Hvmtsvllle,  for 
appellee. 

BROWN,  J.  [1]  TSie  overruling  of  the  de- 
fendant's motion  to  exclude  the  dedaratlons 
of  the  motorman,  "I  didn't  see  you  coming; 
I  was  watching  a  car  on  the  opposite  side," 
testified  to  by  the  plaintiff,  if  error,  was 
rendered  innocuous  by  the  testimony  of  the 
motorman  subsequently  given  relative  to  the 
collision.  In  which  he  said: 

"I  did  not  see  her  when  she  ran  into  the  car. 
When  I  first  seen  [saw]  her  she  was  coming  di- 
rectly south.  I  was  looking  at  another  auto- 
mobile going  north  and  was  looking  for  that 
automobile  to  run  into  me,  and  when  I  tamed 
to  look  to  the  left  again  she  had  liit  me." 

[2]  Before  the  witness  Ward  was  examin- 
ed It  had  been  shown  there  was  a  space  of 
16%  feet  between  the  curb  on  Holmes  street 
and  the  street  car  track,  and  It  was  not 
shown  that  the  witness  bad  had  any  experi- 
ence in  driving  an  automobile,  and  the  Jury 
could  Judge  as  well  as  the  witness  whether 
an  automobile  coming  up  Green  street  could 
turn  In  the  si>ace  between  the  street  car 
track  and  the  curb  on  Holmes  street  There- 
fore the  objection  to  the  question  made  the 
basis  of  the  fifth  assignment  of  error  was 
properly  sustained. 

The  appellant  insists  that  the  tmdlsputed 
facts  show  that  plaintitf  was  guilty  of  negli- 
gence which  proximately  contributed  to  her 
allied  Injury,  and  that  there  is  no  evidence 
of  wantonness  on  the  part  of  the  defendant's 
motorman,  and  therefore  the  affirmative 
charge  requested  by  It  should  have  been 
given. 

[3]  Though  It  be  conceded  that  the  plalntUT 
was  guilty  of  contributory  negligence,  which 
would  bar  a  recovery  for  simple  initial  negli- 
gence, yet,  If  there  was  evidence  tending  to 
sustain  the  wanton  count,  this  contention  of 
appellant  is  without  merit 

There  is  evidence  tending  to  show  that  the 
87  SO.-88 


tajory  of  which  plaintiff  here  complains  re- 
sulted from  a  collision  between  the  defend- 
ant's street  car  and  the  plaintiff's  aut(xnoblle 
at  the  intersectl<m  of  Holmes  and  Oreen 
streets  in  the  city  of  Huntsvllle,  on  the  aft- 
ernoon of  April  12,  1919,  at  which  point  de- 
fendant's car  tracks  were  embedded  in  and 
formed  a  part  of  Holmes  street.  The  street 
car  was  going  east  on  Holmes  street,  and 
the  plaintiff  was  driving  a  Ford  automobile 
In  a  southerly  direction  on  Green  street. 
There  was  a  building  on  the  corner,  west  of 
Green  street  and  north  of  Holmes  street, 
that  obstructed  the  view  of  the  motorman  as 
be  approached  Green  street,  and  likewise  ob- 
structed the  view  of  plaintiff  as  she  ap- 
proached Holmes  street.  The  streets,  ex- 
clusive of  the  sidewalks,  were  39  feet  wide, 
and  the  space  between  the  curb  and  the  car 
track  on  Holmes  street  was  16Vi  feet  on 
either  side. 

The  evidence  as  to  the  speed  of  the  street 
car  as  it  approached  Green  street  and  as  to 
whether  signals  of  warning  were  given  was 
conflicting.  One  witness,  offered  by  the 
plaintiff,  testified  that  the  street  car  as  it 
crossed  Green  street  was  running  at  the 
rate  of  15  miles  an  hour;  and  the  plaintiff 
testified  it  was  going  twice  as  fast  as  it  usu- 
ally crossed  this  street.  The  plaintiff  and 
her  companion  testified  that  they  listened  for 
cars  and  heard  no  signal  of  approach.  The 
testimony  offered  by  the  defendant  tended  to 
show  that  the  car  slowed  down  as  it  ap- 
proached the  crossing,  and  was  moving  at 
the  rate  of  from  3  to  6  miles  per  hour.  The 
motorman  testified  that  he  began  to  sound 
the  gong  when  within  a  half  a  block  of  the 
crossing,  and  sounded  It  continuously  until 
the  accident  occurred.  Another  witness  tes- 
tified the  gong  was  not  sounded  until  about 
the  time  the  car  reached  Green  street  Evi- 
dence was  offered  showing  that  the  city  of 
Huntsvllle  had  a  populathm  of  10,000  at  the 
time  of  the  accident,  and  that  this  crossing 
was  located  at  a  populous  portion  of  the  city, 
and  the  fact  that  the  crossing  was  much  fre- 
quented does  not  seem  to  have  been  contro- 
verted. One  of  idalntifTs witnesses  testified: 

"CSars  are  passing  across  these  two  streets 
all  the  time,  from  both  ways.  Green  street 
is  not  as  populous  a  thoroughfare  as  Holmes 
ftreet;  Holmes  street  being  a  very  popular  one. 
Green  street  leads  out  to  the  new  market  pike; 
there  are  vehicles  and  pedestrians  all  the  time 
crossing  there  from  the  country,  of  course,  but 
not  as  much  as  on  Holmes  street.  At  the  in- 
tersection of  the  two  streets  there  are  passen- 
gers in  large  quantities,  and  this  is  an  unguard- 
ed crossing  and  no  fiagman  is  there." 

Another  witness  offered  by  the  plaintiff 
testified: 

"I  know  the  location  and  position  of  these 
streets;  Uiere  is  a  good  deal  of  trafBc  crossing 
on  Holmes  street;  It  is  continuous  all  the  time 
you  might  say." 
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No  evidence  waa  offered  by  tbe  defwdant 
to  controvert  these  facts ;  bnt,  on  the-  con- 
trary, the  defendant's  eyldence,  showed  that 
)t  maintained  a  "slow  up"  sign  at  this  cross- 
ing as  a  warning  to  the  motorman,  and  that 
the  motorman  had  continuously  for  four 
months  or  more  operated  one  of  defendant's 
cars  on  this  line  and  over  this  crossing. 

In  more  than  one  of  our  cases  it  has  been 
declared : 

"To  run  a  train  at  a  hi^h  rate  of  speed  and 
without  sisals  of  approach,  where  the  train- 
men have  reason  to  believe  there  are  persons 
in  exposed  positions  on  the  trade,  as  over  an 
onguarded  crossing  in  a  populous  district  of  a 
dty,  or  where  the  public  are  wont  to  pass  on 
the  traclc  with  such  frequency  and  in  such 
numbers— facts  known  to  those  in  charge  of 
the  train— as  that  they  will  be  held  to  a  knowl- 
edge of  the  probable  consequences  of  maintain- 
ing greater  speed  without  warning,  so  as  to  im- 
pute to  them  reckless  indifference  in  respect 
thereto,  would  render  the  employer  liable  for 
injuries  resulting  therefrom,  notwithstanding 
there  was  negligence  on  the  part  of  those  in- 
jured and  no  fault  on  the  part  of  the  serv- 
ants after  seeing  the  danger."  A.  O.  S.  B. 
Co.  r.  Guest,  144  Ala.  373,  39  South.  654. 

The  same  principle  has  been  am>lied  to 
street  railways.  In  Birmingham  By.,  Lt  & 
Power  Co.  v.  Strickland,  ld2  Ala.  696,  68 
South.  911,  it  is  said : 

"The  decisive  question  on  this  appeal  is 
whether  the  evidence  justified  the  vnbmission  of 
the  case  to  the  jury  on  the  issue  of  wanton  in- 
jury, as  charged  in  the  second  count  of  the 
complaint.  If  defendant  is  liable  under  this 
count,  it  is  because  one  of  its  servants  on  this 
car  saw  deceased  in  imminent  danger  and  omit- 
ted to  do  something  which  he  might  have  done 
to  prevent  or  mitigate  his  injury,  knowing  that 
the  injury  would  probably  result  from  such 
omission,  or  else  because  such  servant  ran 
the  car  at  a  dangerous  rate  of  speed,  and  with- 
out warning  signals,  at  a  point  where  be  knew, 
or  ought  to  have  known,  that  some  person 
would  probably  be  crossing  the  track,  and 
would  be  thereby  exposed  to  injury  by  such  op- 
eration of  the  car" — citing  Anniston  E.  &  O. 
Co.  y.  Bosen,  159  Ala.  195,  206,  48  South.  798, 
183  Am.  St.  Bep.  32;  Sheffield  Co.  v.  Harris, 
183  Ala.  367,  61  South.  88;  B.  B.,  L.  &  P.  Co. 
X.  Drennen,  175  Ala.  388,  67  South.  876,  Ann. 
Caa.  1914C,  1037. 

[4]  Under  the  authorities  and  in  view  of 
the  evidence  stated,  we  hold  that  the  case 
was  one  for  the  jury  on  the  wanton  count, 
and  the  affirmative  charge  on  the  whole  case, 
as  well  as  the  affirmative  charge  requested 
as  to  count  S,  were  properly  refused. 

($]  Charge  6  was  invasive  of  the  province 
ot  the  Jury.  While  speed  in  and  of  itself  is 
not  negligence  as  a  matter  of  law.  It  may  be 
negligence  as  a  matter  ot  fact  depending  upon 
the  rate  of  speed  and  the  conditions  under 
which  It  is  maintained.    Cent  of  Ga.  By.  Co. 


V.  Faust,  82  South.  36 ;  B.  T.,  V.  k  G.  B.  Co. 
V.  Deaver,  79  Ala.  220. 

"It  is  also  a  familiar  proposition  that  a  rate 
of  speed  which  a  street  car  may,  with  perfect 
safety,  maintain  at  a  given  point  on  a  street  at 
one  time,  may  at  another  time  amount  to 
that  reckless  indifference  to  the  rights  of  oth- 
ers as  to  amount  to  wantonness."  ShefEeld  Co. 
V.  Harris,  supra. 

[I]  Charges  7,  8,  and  11  ignore  the  issues 
presented  by  the  wanton  count,  and  they 
were  proi)erly  refused. 

Under  the  evidence  we  tblnk  It  was  a  ques- 
tion for  the  Jury  as  to  whether  the  plaintiff's 
personal  injuries  were  suffered  as  the  result 
of  the  collision  between  the  automobile  and 
the  street  car,  and  charges  10,  12,  and  13 
were  properly  refused. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  circuit  court  will  be 
affirmed. 

Affirmed. 

ANDBBSON,    0.    J.,    and    McCLELLAN, 
GABDNEB,  and  THOMAS,  JJ.,  concur. 
SAmE  and  SOMEBVIlLb,  4J^  dissent 


(306  Ala.  202) 

CHASE  NURSERY  CO.  et  aL  v.  BENNETT 
(8  DIv.  229.) 

(Supreme  Court  of  Alabama.    Jan.  13,  1921.) 

1.  Highways  <8=>I84(I,4)— AdmlsslOR  of  wi. 
deaee  of  wanton  act  of  servant  under  couat 
charging  defendaats  direotly  with  wanton- 
ness Inadmissible. 

When  a  count  alleged  defendants  wantonly 
or  willfully  injured  plaintiff  by  causing  an  au- 
tomobile to  run  over  or  against  a  mule  hitch- 
ed to  the  buggy  in  which  he  was  riding,  charg- 
ing the  wrongful  act  directly  against  defend- 
ants, it  waa  error  to  admit  evidence  of  wan- 
tonness on  the  part  of  their  chauffeur  and  to 
give  an  instruction  authorizing  a  recovery  on 
such  evidence. 

2.  Highways    <S=3 1 84(3)— Evidence     held     to 
make   question   for  Jury   as  to   wanton   In- 
jury- 
Evidence  tending  to  show  that  defendants' 

automobile  ran  against  plaintiff's  mule  and 
caused  it  to  run  away  and  injure  plaintiff,  and 
other  evidence,  some  of  which  tended  to  show 
that  one  of  the  defendants  was  in  the  car  and 
some  tiiat  he  was  driving  the  car,  justified  the 
refusal  of  the  affirmative  charge  under  a  count 
charging  defendants  directly  with  wantonly  in- 
juring plaintiff. 

3.  Witnesses  «=>379(2)— Contradictory  state- 
ments of  witness  may  bo  proved^ 

Where  defendants'  chauffeur  denied  run- 
ning tiis  car  into  plaintiff's  mule,  it  was  per- 
missible, after  laying  a  proper  predicate  there- 
for, to  show  that  he  had  made  statements  con- 
tradictory of  such  testimony. 
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Appeal  from  Circuit  Court,  Madison  Coun- 
ty; Robt  0.  Brlckell,  Judge. 

Action  by  R.  W.  Bennett  against  the  Chase 
Nnrs^y  Company  and  others  for  damages 
for  personal  injuries  sustained  in  a  collision 
between  an  automobile  and  a  bu^y.  Judg- 
ment for  plalntur,  and  defendants  appeal. 
Reversed  and  remanded. 

Spraglns  &  SpeaJce,  of  Hnntarille,  for  ap- 
pellants. 

R.  £.  Smith,  of  Huntsrille,  and  Callahan 
&  Harris,  ot  Decatur,  for  appellee. 

BROWN,  J.  This  is  ah  action  by  appellee 
against  appellants.  Chase  Nursery  Company, 
a  corporation,  Henry  B.  Chase,  and  Robert 
Chase.  The  first  and  third  counts  of  the  com- 
plaint ascribe  the  injury  to  the  negligence  of 
the  defendants'  servant  or  agent  acting  with- 
in the  line  and  scope  of  his  authority  in  the 
operation  of  the  desfendants'  automobile  on 
a  public  highway.  The  second  count  charges : 

"That  on,  to  wit,  abont  the  16th  day  of 
September,  1916,  the  defendant  wantonly  or 
willfnily  injured  plaintiff  by  causing  an  auto- 
mobile to  run  over  or  against  a  mule  hitched 
to  a  buggy  in  which  the  plaintiff  was  riding, 
causing  said  mule  to  become  frightened  and 
run  away,  throwing  plaintiff  from  the  buggy, 
injuring  and  crippling  him,"  etc. 

[1]  On  the  trial,  the  court,  over  defend- 
ants' timely  objection,  allowed  the  plaintifF 
to  show  by  the  witness  George  Cummings 
that  in  the  spring  of  the  year  before  the 
plaintiff  received  bis  Injuries  that  witness 
had  a  conversation  with  Arthur  Brandon 
(who  was  afterwards  shown  to  be  a  chauffeur 
In  the  service  of  the  defendants),  in  which 
they  were  laughing  and  talking  about  Mr. 
Bennett,  and  Brandon  sold: 

"Tliat  Mr.  Bennett  and  bis  damned  little 
mule  would  not  give  people  any  of  the  road, 
and  would  not  get  out  of  the  way.  Some  of 
them  remarked,  'Why  don't  you  knock  him  off 
the  road?'  He  said  that  he  didn't  want  to  do 
that,  but  that  he  was  going  to  hit  his  mule." 

The  court  in  overruling  defendants'  motion 
to  exclude  this  evidence  stated  that  it  would 
be  limited  to  the  wanton  count 

If  it  should  be  conceded  that  this  evidence 
would  be  admissible  to  show  a  design  on  the 
part  of  Brandon  to  do  a  wrongful  and  wanton 
act,  in  a  case  where  he  is  ctiarged  with  doing 
sudi  act,  it  was  not  admissible  under  the  is- 
sue presented,  under  the  second  count  ctf  the 
complaint,  where  the  damnifying  act  is  charg- 
ed directly  against  the  defendants.  City  Del. 
Co.  ▼.  Henry,  139  Ala.  161,  34  South.  389; 
Cent  of  Ga.  By.  Oo.  T.  Freeman,  140  Ala. 


682,  87  South,  887;  Southern  By.  Oo.  v. 
Yancey,  141  Ala.  246,  37  South.  841;  Birm- 
ingham South.  Ry.  Co.  V.  Gunn,  141  Ala.  372, 
37  South.  329. 

The  court  in  the  oral  charge  stated  to  the 
Jury: 

"Now  willful  and  wanton  means  intention- 
alty,  purposely,  or  with  such  reckless  disregard 
of  the  right  of  others  as  amounts  to  a  man's 
not  caring  whether  they  injure  them  or  not, 
that  is,  an  absolute  reckless  disregard  as  to 
th^r  rights;  and  in  looking  at  and  determin- 
ing the  question  whether  this  was  wanton  and 
intentional  injury,  and  for  that  purpose  alone, 
evidence  was  permitted  as  to  statements  al- 
leged to  have  been  made  by  the  driver  of  the 
defendants'  at  a  time  some  time  six  months 
previous  to  this  injury,  if  you  find  that  »tai«- 
ment  teas  made,  and  that  the  driver  at  the 
time  of  this  injury  intentionoUy  ran  into  or 
againgt  the  mule  that  the  plaintiff  toot  driving, 
lohy  then  you  would  ie  authorized  to  award 
damaget  under  the  second  count  of  the  eom^ 
plaint," 

The  defendants  reserved  an  exception  t»- 
the  Italicized  portion  of  the  charge.  For  the 
reasons  above  atated  this  portion  of  the 
charge  was  erroneous. 

The  wanton  ot  willful  Injury  as  charged 
in  the  second  count  Is  not  diarged  to  have 
been  accc«npllshed  by  the  defendants'  servant 
Brandon,  but  by  the  acts  of  the  defendants. 

[2]  The  plaintiff  «^ered  evidence  tending 
to  show  that  the  defendants'  automobile  ran 
against  his  mule,  frightened  it,  and  caused 
it  to  run  away,  with  the  result  that  plaintiff 
was  thrown  out  of  the  buggy,  and  Injured. 
Some  of  the  evidence  tended  to  show  that  de- 
fendants' chauffeur  was  driving  the  car  and 
that  one  of  the  defendants  was  in  the  car. 
'mere  were  other  tendencies  of  the  evidence 
to  the  effect  that  one  of  the  defendants  was 
driving  the  car.  In  view  of  these  tendencies 
of  the  evidence  the  affirmative  charge  re- 
quested by  the  defendants  as  to  Hie  second 
count  was  properly  refused.  Grand  Lodge  of 
Ala.  A.  F.  &  A.  M.  (Colored)  t,  Goodwin,  85 
South.  653. 

[3]  The  defendants'  chauffeur  Brandon 
though  admitting  that  he  operated  the  de- 
fendants' car  along  the  public  pike  where 
plaintiff  was  Injured  on  the  day  of  the  in- 
jury, denied  that  he  ran  the  car  against  plain- 
tiff's mule,  and  it  was  permissible,  after  lay- 
ing a  proper  predicate  therefor,  for  tiie  plain- 
tiff to  show  tiiat  he  had  made  statements 
contradictory  of  his  testimony  aa  the  trial. 

For  the  errors  {minted  out  the  Judgment 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

ANDERSON,  a  J.,  and  SATRB  and  OARD» 
NBR,  JJ.,  c<»icar. 
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FAIL  V.  GULP  STATES  STEEL  CO. 
(7  Div.  25.) 

(Supreme  Ooart  of  Alabama.    Dec.  23,  1920.) 

1.  Attorney  and  dlent  €=s>l90(4)— On  Interven- 
tion by  attorney  to  prosecute  cult  llabHIty 
aiast  be  adjudicated  as  though  an  original 
Mit. 

Where  the  original  plaintiffs  accepted  set- 
tlnnent,  and  their  attorney  filed  a  petition  in 
intervention  to  prosecute  the  suit  to  collect  his 
fee,  the  question  of  liability  must  be  determin- 
ed 08  it  would  hare  been  in  the  prosecution  of 
the  original  soit. 

2.  Attorney  and  client  «=9l90(4)— PelltioR  by 
Kttorney  to  Intervene  should  show  sottloment 
of  original  suit. 

Where,  on  plaintiifs'  accepting  settlement 
in  the  original  suit,  their  attorney  petitioned 
to  intervene  to  prosecute  the  suit  to  recover 
his  fee,  the  petition  of  intervention  should 
show  settlement  of  the  original  suit 

3.  Master  and  8ervant<s=>2l6(3)— Risk  of  neg- 
llgenoe  of  superintendent  not  assumed. 

Where  negligence  of  master's  superintend- 
ent was  relied  on,  assumption  of  risk  is  not  a 
defense. 

4.  Master  and  servant  «=>262(4)— Ploa  hold 
one  of  oontribntory  negllgenco. 

Where  a  count  relied  on  the  negligence  of 
the  master's  superintendent,  a  plea  tliat  the 
deceased  servant  voluntarily  assumed  the  risk 
of  injury,  in  that  at  the  time  of  his  death  he 
had  Just  finished  digging  a  hole  between  con- 
crete piers  and  paclced  the  dirt  against  one  of 
them,  is  a  plea  of  contributory  negligence  and 
sufficient  as  against  demurrer. 

5.  Pleading  «=97&— Character  of  plea  must  ho 
determined  by  facts  sot  up. 

The  character  of  the  plea  must  be  det»- 
mined  by  the  facts  set  up  therein,  and  not  by 
any  particular  language. 

6.  Pleading  «=>204(5)— Where  plea  was  good 
as  to  at  least  one  oount,  demurrer  not  ad- 
dressed to  It  speclflcally  as  answer  to  another 
oount  should  be  overruled. 

In  an  action  for  the  death  of  a  servant, 
where  a  plea,  though  it  was  one  of  assumption 
of  ristc,  was  good  as  to  one  count  of  the  com- 
plaint, a  demurrer  to  the  plea  generally,  and  not 
on  the  ground  that  it  was  insufficient  as  an  an- 
swer to  the  count  based  on  negligence  of  the 
master's  superintendent,  should  be  overruled. 

7.  Attorney  and  dlont  «s»l90(2)— Whera  cli- 
ent reserved  right  to  sottle,  attorney  cannot 
havo  case  continued  to  recover  from  defend- 
ant. 

Where  a  contract  of  employment  between 
client  and  attorney  allowed  the  client  to  moke 
settlement,  the  attorney,  on  the  client  having 
exercised  that  right,  is  not  entitled  to  have  the 
case  continued  for  the  purpose  of  recovering 
his  fee. 


8.  Champerty  and  midntenanee  «=95(l,  8)— 
Where  attorney  agreed  to  pay  dloat,  eon- 
tract  Is  champertous,  and  attorney  eannot  re- 
cover fee  on  client's  settlemont. 

Where  an  attorney  solicited  an  action,  and 
agreed  to  maintain  the  widow  of  the  decedent 
and  pay  her  a  sum  of  money  prior  to  jodg- 
ment,  the  contract  was  champertous,  under 
Code  1907,  S!  2980,  6312,  and,  the  client  hav- 
ing made  settlement,  the  champertous  nature 
of  the  contract  is  a  defense  to  a  petition  by  at- 
torney to  intervene  to  prosecute  the  action  to 
collect  liis  fee. 

9.  Trial  «=9296(2)— Error  la  charge  harmlees, 
In  view  of  other  charge. 

Where  plaintiffs  in  a  death  action  made  set- 
tlement, and  their  attorney  petitioned  thereaft- 
er to  intervene  and  prosecute  the  action  for  the 
collection  of  Iiis  fee,  a  charge  that  plaintiffs  bod 
settled  whatever  claim  they  had  was  not  mis- 
leading, and  did  not  constitute  reversible  error; 
the  court  in  its  oral  charge  and  other  instruc- 
tions in  writing  making  clear  to  the  jury  that 
the  settlement  on  the  port  of  the  plaintiff  did 
not  prohibit  recovery  by  the  attorney. 

10.  Trial  «s»240— Argumentative  Inatraolloas 
may  bo  refused. 

It  is  never  reversible  error  to  refuse  re- 
quested instructions  which  are  argumentative. 

11.  Trial  «=»240— I nstruction  on  oontributory 
■egllgeaee  of  servant  properly  refusot^  be- 
ing argumentative. 

A  requested  charge  that  master  and  serv- 
ant do  not  stand  on  equal  footing,  thoii^  they 
have  equal  knowledge  of  the  danger,  the  posi- 
tion of  the  servant  being  one  of  subordination 
and  obedience,  and  that  he  has  the  right  to  rely 
on  the  superior  skill  of  the  master,  and  on  be- 
ing ordered  into  a  position  of  danger  he  win 
not  be  guilty  of  contributory  negligence,  nnleas 
the  danger  is  so  glaring  that  a  reasonably  pru- 
dent person  would  not  have  entered  into  it,  is 
argumentative,  and,  though  containing  a  cor- 
rect statement  of  law,  was  properly  refused. 

12.  Negligence  <$=>I4I  (8)— Charge  using  "prox- 
imately caused"  held  erroneous. 

A  charge  on  contributory  negligence  is  in- 
correct in  using  the  words  "proximately  cano- 
ed,"   instead   of    "proximately    contributed." 

13.  Master  and  servant  «=>270(8)— Evideaee 
as  to  foundation  of  piers  Inadmissible. 

In  an  action  for  the  death  of  a  servant,  kill- 
ed while  digging  between  concrete  piers,  where 
there  was  evidence  as  to  the  foundation,  testi- 
mony as  to  a  foundation  76  or  100  feet  distant 
was  propeily  excluded. 

14.  Appeal  and  error  ^s'lOSSO)— Exolasloa 
of  opinion  evidence  harmless.  In  view  of  oth- 
er evidence. 

The  exclusion  of  (pinion  evidence  harmlees 
in  any  event,  where  the  same  facts  were  shown 
by  the  testimooy  of  another  witness. 

Brown,  J.,  dissenting. 

Appeal     from     Clrcalt     Ooart,     Etowah 
CJouuty ;  O.  A.  Steele,  Judge. 
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Action  by  Mattle  Fail,  aa  admliiiBtratrlx, 
and  anotber  against  the  Gulf  States  Steel 
Ck>mpany  for  damages  for  deatli  of  her  In- 
testate. Before  trial  the  damages  were  settled 
between  the  parties,  and  W.  A.  Densoa,  at- 
toraey  for  plaintiff.  Intervened  to  recover 
attorney's  fee.  From  a  Judgment  for  defend- 
ant, he  appeals.    AflSrmed. 

Count  1  alleges  that  the  death  of  the  In- 
testate was  proximately  caused  by  the  negli- 
gence of  one  Mclntyre,  a  perscxi  in  the  service 
or  employment  of  the  defendant,  who  had 
superintendence  intrusted  to  him,  whilst  in 
the  exercise  of  such  superintendence,  which 
ne^lgence  consisted  in  this :  Said  Mclntyre 
negligently  caused  said  ctmcrete  structure  to 
fall  upon  the  Intestate  of  the  plaintiff,  in  that 
said  Mclntyre  negligently  failed  to  brace  said 
concrete  structure  before  putting  Intestate 
to  work  digging  a  hole  16  inches  deep  be- 
side said  structure. 

Count  2  based  the  negligence  on  defend- 
ant's negligent  failure  to  provide  intestate) 
with  a  reasonably  safe  place  to  perform  the 
duties  of  the  defendant 

Plea  6  is  as  f  qUowb  : 

"Farther  answering  the  complaint,  and  each 
separate  count  thereof,  defendant  says  that 
jdaintiff's  intestate  voluntarily  asaamed  the 
risk  of  so  being  injured,  in  that,  at  the  time 
plaintiff's  intestate  was  killed,  he  had  Just  fin- 
ished digging  deeper  a  hole  in  the  ground, 
which  hole  was,  to  wit,  8  feet  long,  7  feet  wide, 
and  6  feet  deep.  In  which  said  hole  and  within 
a  few  inches  of  ea(di  end  thereof  there  bad 
theretofore  been  placed  a  concrete  pier  6  feet 
long,  6  feet  deep,  and  2%  feet  wide;  that  be- 
tween each  of  said  concrete  iriers  at  each- 
end  of  said  hole  there  was  a  apace  of  a  few 
inches,  and  between  said  concrete  piers  there 
was  a  apace  of  2  feet  6  Inches,  in  which  last- 
named  apace  plaintiff's  intestate  was  working; 
that  plaintilTa  intestate  had  just  finished  deep- 
ening aaid  hole  in  the  apace  between  aaid  con- 
crete iMers  to  the  additional  depth  of,  to  wit, 
20  inches;  that  intestate  threw  the  dirt  taken 
from  the  I>ottom  of  aaid  hole  between  aaid 
irfers.  In  deepening  said  hole,  in  the  space  be- 
tween one  of  aaid  piers  and  the  end  of  said 
hole  nearest  aaid  pier,  and  packed  aaid  dirt  in 
said  apace ;  that  intestate  knew  that  the  throw- 
ing and  packing  of  said  dirt  in  aaid  space  would 
puah  said  pier  away  from  said  end  of  aaid 
hole,  and  cause  it  to  slide  toward  the  place 
where  intestate  was  at  work  and  toward  said 
other  pier,  and  he  appreciated  the  danger  of 
said  pier  being  pushed  and  slid  against  him 
and  aaid  other  pier,  and  pinning  him  between 
ft  and  aaid  other  pier,  and  injuring  him,  and 
he  voluntarily  continued  to  occupy  the  apace 
between  said  two  piera  until  aaid  pier  was 
pushed  and  slid  by  aaid  dirt  againat  intestate 
and  aaid  other  pier,  and  inflicted  the  injuries 
resnlting  In  bis  death." 

The  other  pleadings  sufficiently  appear. 
The  following  are  the  charges  made  tbe 
bases  of  assigmnents  of  error : 

Assignment  16,  diarge  4:  "I  dtarge  you,  g«n- 
tismen,  that  If  lir.  Doiaon,  as  an  inducement 


to  plaintiffs  to  employ  him  to  bring  and  pros- 
ecute the  suit,  agreed  to  and  did  pay  Mrs.  Fail 
$100,  your  verdict  should  be  for  tiie  defend- 
ant." 

Assignment  17,  charge  6:  "If  Mr.  Denson 
agreed  with  the  plaintiffs,  at  the  time  they  en- 
tered into  the  contract  of  employment  with 
h|m,  that  they  should  have  and  retain  the  right 
to  settle  and  compromise  this  case,  the  ver- 
dict should  be  for  the  defendant."  ; 

Assignment  17,  charge  6:  "If  Mr.  Densoa 
went  to  the  plaintiff,  when  he  did  know  them 
and  without  invitation  from  them,  and  asked 
them  to  give  him  this  case,  and  iJF  as  an  in- 
ducement to  them  to  enter  into  the  contract 
with  him,  employing  him  to  bring  and  prosecute 
the  suit,  be  represented  to  them  that  he  was 
worth  li.00,000,  and  guaranteed  to  them  that 
he  would  secure  a  verdict  of  at  least  $10,000, 
and  if  he  did  not  he  would  give  plaintiffs  $5^000, 
and  if  he  also  agreed  to  support  Mrs.  Fail  and 
her  children,  or  keep  them  up,  till  he  effected 
tbe  verdict,  and  agreed  to  pay  her  and  did  pay 
her  $100,  then  the  contract  employing  Mr.  Den- 
Bon  ia  void,  and  your  verdict  \rill  be  for  the  de- 
fendant." 

Assignment  18,  diarge  7:  Practically  same 
a*  & 

Assignment  20,  diarge  9:  Same  as  4. 

Assignment  21,  charge  10:   Same  aa  6. 

CSiarge  A,  refused  to  the  plaintiff,  is  as  f<d- 
lows : 

"No  contributory  negligence  on  the  part  of 
Fail  can  defeat  a  recovery  In  this  case,  unless 
said  contributory  negligence  proximately  caus- 
ed his  death." 

W.  A.  Denson,  of  Birmingham,  for  appel- 
lant. 
Hood  &  Murphree,  of  Oadsden,  for  appellee. 

GARDNER,  J.  This  suit  was  wiglnally 
brought  by  the  representatives  of  tbe  estate 
of  L.  F.  Fall,  deceased,  against  the  Gulf 
States  Steel  Omnpany  and  one  McEntyre,  to  I 
recover  damages  for  the  death  of  said  deceas- 
ed while  in  the  employ  of  said  Steel  Com- 
pany, and  consisted  of  one  count  under  sub- 
division 2  of  the  Employers'  Liiablllty  Act 
The  judgment  recovered  by  the  plaintiffs 
was  reversed  m  appeal  to  tills  court  Gulf 
States  Steel  Go.  v.  Fall,  201  Ala.  624,  78 
South.  878.  ni>on  remandment  of  the  cause 
plaintiff  amended  the  complaint,  by  striking 
McEntyre  as  a  party  def^dant  and  sub- 
sequently, also,  added  count  2  resting  for 
recovery  upon  negligence  of  defendant  In 
failing  to  furnish  decedent  a  reasmably  safb 
place  in  which  to  work.  After  reversal  ot  the 
cause  plaintiffs  reached  a  settlement  with  de- 
f^idant,  and  accepted  a  given  sum  in  full  sat- 
iBfttctlon  of  the  claim,  executing  a  written 
release,  which  was  pleaded  by  defendant  as 
in  accord  and  satisfactimi. 

[1]  Plaintiff's  attorney  then  filed  his  peti- 
tion for  intervention  for  the  purpose  of  prose- 
cuting the  suit  to  recover  attorney's  fee.  TbSa 
trial  resulted  in  a  verdict  and  judgment  for 
defendant,  from  whlcb  intervener  prosecutes 
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tbls  appeal.  Upon  tbe  trial  of  Oils  iatnren- 
tton  proceeding  the  question  of  liability  Is 
to  be  determined  as  it  would  have  been  In 
tbe  proeecatlon  of  tbe  original  suit  Denson 
T.  Ala.  Fuel  &  Iron  Co.,  188  Ala.  383, 73  South. 
625. 

[2]  A  demurrer  to  the  original  petition  of 
intervention  was  sustained,  upon  the  theory 
that  the  petition  should  show  that  tbe  origi- 
nal suit  bad  been  settled.  We  think  this 
should  hare  been  shown,  so  as  to  disclose  tbe 
petitioner's  right  to  intervene,  and  there  was 
no  error  in  this  ruling. 

[3]  As  to  the  original  cause  of  action,  the 
case  was  tried  upon  counts  1  and  2  and  tbe 
plea  of  general  issue  thereto,  and  pleas  of 
contributory  negligence.  Count  1  rested  for 
recovery  upon  the.  negligence  of  defendant's 
superintendent,  and  appellant  insisted  that 
plea  5  was  one  of  assumption  of  risk,  and 
therefore  insufficient  as  an  answer  to  said 
count.  Standard  Steel  Co.  v.  Clifton,  194  Ala. 
304,  09  South.  937. 

H-t]  The  character  oC  plea,  however,  is 
to  be  determined  by  the  facts  set  up  therein, 
and,  guided  by  this  rule,  we  are  of  opinion 
tbat  plea  6  Is  merely  a  plea  of  contributory 
negligence,  and  as  such  sufficient  as  against 
the  demurrer  interposed  thereto.  Moreover, 
the  argument  of  appellant's  counsel  falls  to 
take  note  of  count  2  to  which  reference  has 
previously  been  made.  The  demurrer  is  not 
addressed  to  this  plea  spedflcally  as  an  an- 
swer to  count  1,  and  for  this  reason,  also,  it 
would  seem  that  this  ground  of  demurrer 
would  not  be  well  taken. 

[7]  Hie  defendant  also  filed  ^ecdal  plea  B, 
setting  up  the  full  satisfaction  of  the  claim 
with  the  representatives  of  the  decedent's 
estate,  and  that  in  the  contract  of  employ- 
ment of  intervener  as  attorney,  it  was  ex- 
pressly agreed  between  the  parties  that  (he 
plaintifTs  should  retain  the  ri^  to  settle  or 
compromise  the  cause  of  action.  Demurrer 
to  this  plea  was  properly  overruled. 

[I]  Demurrer  was  also  overruled  to  pleas 
0  and  D.  These  pleas,  in  substance,  set  up 
that  the  C4xitract  of  employment  of  inter- 
vener was  dian4)ertous  and  void,  in  that  in- 
tervener, who  was  a  stranger  to  the  plaintiff, 
solicited  the  employment,  and,  as  an  in- 
ducement to  the  contract,  guaranteed  a  ver- 
dict of  several  thousand  dollars,  and,  as  fur- 
ther Inducement  to  employment,  agreed  to 
support  the  intestate's  widow  during  the 
time  of  employment  and  tbe  collection  of  any 
judgment,  and  did  pay  to  said  widow  the  sum 
of  $100.  That  these  pleas  set  up  a  good  de- 
fense to  this  intervention  proceeding  is  quite 
clear,  and  needs  no  discussion  or  citation  of 
authority,  other  than  sections  2986  and  6312 
of  the  Code  of  1907.  The  issues  thereby 
presented  were  properly  submitted  for  deter- 
minati<»  of  the  Jury. 

Charges  given  at  the  request  of  the  de- 
taidaat,  indicated  by  tbe  assignmentB  of  er- 


ror 15,  16,  17,  18,  20,  and  21,  but  foUowed 
these  special  pleas,  and  were  correctly  given. 

[I]  Nor  was  there  error  in  the  courtfs  in- 
stiucting  the  Jury  that  the  plaintiff  could 
not  recovM'  in  this  case,  as  It  was  wifboat 
dispute  that  they  had  settled  all  claim  they 
had.  The  court  in  its  oral  charge  had  suf- 
fld^itly  explained  to  the  Jury  that  this  set- 
tlement on  the  part  of  the  plaintiffs  did  not 
preclude  a  recovery  so  far  as  the  interest  of 
the  intervener  was  ooocemed.  Other  in- 
structions in  writing  were  given  that  also 
made  this  clear  to  the  Jury ;  and,  considered 
in  connection  with  those  instructions,  we  do 
not  think  the  Jury  was  in  the  least  misled  by 
this  charge.  Justice  Brown  dissents,  and 
thinks  that  this  instruction  constituted  re- 
versible error. 

Plaintiff's  intestate  lost  his  life  by  being 
crushed  between  two  concrete  plov  while 
excavating  the  earth  between  them.  It  is 
the  theory  of  plaintiff  that  intestate  was  do- 
ing the  work  as  directed  by  tbe  defendants 
superintendent,  and  that  the  soil  foundation 
was  insufficient  for  these  piers,  which  weigh- 
ed more  than  five  tons  eadi,  and  that  the 
excavation  removed  the  lateral  support,  ana 
the  foundation  crumbled  In  the  direction  of 
the  excavation,  causing  the  one  to  topi)le  over 
against  tbe  other.  The  defendant  attempted 
to  show  that  intestate,  contrary  to  the  orders 
of  the  superintendent,  threw  the  dirt  taken 
from  between  the  two  piers  behind  the  one 
that  toiled  over,  and  tbat  this  was  the 
cause  of  the  accident 

[K,  11]  Charge  D,  refused  to  the  appellant, 
was  substantially  die  same  as  charge  B, 
treated  In  Ala.  C  0.  ft  I.  Co.  v.  Heald,  171 
Ala.  272,  55  South.  181.  The  majority  of  the 
court,  consisting  of  ANDERSON,  O.  J., 
McCLELLAN,  SAYRE,  and  SOBIERVIIXE, 
JJ.,  are  of  the  opinion  that  reversible  error 
should  not  be  predicated  on  its  refusal,  and 
have  expressed  their  reasons  in  the  follow- 
ing language : 

The  trial  court  refused  to  give  at  appel- 
lant's request  charge  lettered  D.    It  reads: 

"The  court  charges  the  Jury  that  master  and 
servant  do  not  stand  upon  an  equal  footing, 
even  when  they  have  equal  knowledge  of  the 
danger.  The  position  of  tbe  servant  is  one  of 
subordination  and  obedience  to  the  master, 
and  he  has  tbe  right  to  rely  upon  the  superior 
skill  of  the  master,  and  is  not  entirely  free  to 
act  upon  his  own  suspicions  of  danger.  If  a 
servant,  being  ordered  into  a  position,  obeys, 
and  is  injured,  he  will  not  be  held  to  be  guilty 
of  contributory  negligence,  unless  the  danger 
is  80  glaring  tbat  a  reasonably  prudent  person 
would  not  have  entered  into  it." 

Tbe  majority  of  the  court,  as  above  stat- 
ed, entertain  tbe  opinlmi,  and  so  hold,  that 
reversiMe  error  was  not  committed  In  tbe  re- 
fusal of  this  request  for  Instruction,  poeseaa- 
ing,  as  it  does,  the  inflrndty,  if  not  others,  of 
being  argumentatlTe.    It  is  never  reversible 
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error  to  refuse  requested 
whlcli  this  Inflrmlty  appears.  Bray  &  Lan- 
drum  T.  Ely,  105  Ala.  653,  557, 17  South.  180; 
Whaley  t.  Sloes  Co.,  164  Ala.  216,  227,  51 
South.  419,  20  Ann.  Oas.  822 ;  L.  &  N.  v.  Llle, 
154  Ala.  566,  564,  45  South.  699,  among  others- 
The  language  of  this  request  (D)  was  taken 
from  Pioneer  Mining  Co.  v.  Smith,  150  Ala. 
359,  43  South.  661,  where  the  question  was 
on  the  effect  of  the  evidenca  The  quotation 
in  Pioneer  Mining  Co.  t.  Smith  is  credited  to 
Bailey's  work  on  Personal  Injuries,  §  899; 
bat  there  was  omitted  in  our  quotatlcm  of 
Bailey's  text  the  qualifications  that  the  in- 
jured party  should  have  been  ordered  to  a 
place  of  danger,  the  important  term  "danger" 
being  omitted,  and  the  word  "position"  being 
80l>stituted  tor  "place."  Bailey  credits  his 
text  to  Shortel  v.  City  of  St  Joseph,  1(^  Mo. 
114,  120,  16  S.  W.  397.  24  Am.  St  Rep.  317 ; 
the  expression  being  found  in  that  part  of  the 
opinion  discussing  and  Justi^'ing  instructlona 
declaring  the  rule  of  law  to  consider  wbldi 
the  Missouri  court  was  invited  by  instruc- 
tions unaffected  with  an  argmnentatlve  qual- 
ity. The  mere  fact  that  the  language  employ- 
ed in  a  request  for  Instruction  Is  taken  from 
an  opinion  of  this  court  is  not  a  determining 
factor  in  reviewing  the  action  of  the  trial 
court  in  either  giving  or  refusing  an  instruc- 
tioo,  for,  as  has  been  often  remarked,  "much 
is  said,  and  properly  said,  in  opinions  of  ap- 
pellate courts  which  is  not  proper  to  be  given 
in  charges  to  juries."  K.  C.  M.  &  B.  r.  Mat- 
thews, 142  Ala.  313,  39  South.  207. 

In  Little  Cahaba  Coal  Co.  v.  Gilbert,  178 
Ala.  615,  627,  628,  69  South.  445,  a  part  of  the 
language  reproduced  in  Pioneer  Mining  Co.  v. 
Smith,  supra,  was  employed  in  a  charge  that 
was  given  by  the  trial  court;  this  court  de- 
clining to  afSrm  error  to  reverse  for  the  rea- 
sons stated  on  page  628  of  178  Ala.,  on  page 
449  of  69  South.,  and  declaring  that  the 
charge,  as  there  given,  "cannot  be  affirmed  to 
be  bad  law."  In  Ala.  C.  C.  &  I.  Co.  v.  Heald, 
171  Ala.  263,  272,  273,  65  South.  181,  the  court 
was  reviewing  given  charge  B,  an  instruc- 
tion that  was  very  similar  to,  though  not 
identical  with,  charge  D  now  under  review. 
Wltli  quite  guarded  intent,  this  court  then 
said: 

'TThe  questions  of  law  involved  in  this  charge 
are  we  tiiink  correct,  and  in  it  we  observe  no 
tendency  to  mislead  the  jory." 

It  is  to  be  noted  that  this  court  did  not 
approve  the  charge  as  an  instruction,  affirm- 
ing only  that  it  had  no  misleading  tendencies, 
and  that  the  questions  of  law  Involved  in  it 
were  correct  In  no  decision  delivered  here 
has  tUs  court  held  that  the  refusal  of  this 
instruction  would  constitute  reversible  error. 

The  argumentative  quality  of  the  charge 
consists  in  those  features  of  it  which  under- 
take to  state  the  reasons  for  the  rale  of  law 
that  forbids  the  Imputation  of  contributory 
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instructicms  in  |  nes^lgence  to  a  servant  who  receives  injury 
In  obedience  to  the  orders  of  his  superior,  un- 
less the  danger  into  which  his  obedience  to 
such  orders  takes  him  is  so  glaring  that  a 
reasonably  prudent  person  would  not  liave 
entered  It  Southern  Hwy.  v.  Ouyton,  122 
Ala.  231,  241,  25  South.  34. 

It  may  be,  though  not  now  Important  to 
determine,  that  In  the  state  of  the  pleadings 
and  evidence  In  this  case  the  rule  of  law  to 
which  the  charge  has  reference  would  have 
required,  in  order  to  make  the  charge  other- 
wise good,  the  hypothesis  that  the  positicm 
of  danger  into  which  the  plaintiff  was  put  to 
work  was  a  place  of  danger,  and  also  that 
since  knowledge  of  the  servant  ttiat  the  posi- 
tion or  place  he  is  ordered  to  enter  is  a  dan- 
gei-ouB  place  is  necessary  to  Impute  CMitribu- 
tory  negligence  to  him,  if  no  reasonably 
prudent  person  would  have  entered  it  this 
request  In  -order  to  perfect  It  should  have 
hyitothesized  such  knowledge. 

The  writer  and  Justices  THOMAS  and 
BROWN  entertained  the  view  that  the  cliarge 
was  correct  as  shown  by  the  following  author- 
ities: Ala.  C.  C.  &  I.  Co.  V.  Heald,  supra ;  Id., 
168  Ala.  626,  63  South.  162 ;  Pioneer  Mining 
Co.  V.  Smith,  supra;  little  Cahaba  Coal  Oo.  v. 
Oilbert,  supra ;  tliat  it  was  applicable  to  the 
situation  here  presented,  was  not  covered  by 
any  other  instruction,  and  should  have  been 
given,  and  so  voted  for  reversal  on  account 
of  the  refusal;  but  the  writer  and  Justice 
THOMAS  have  no  disposition  to  further  re- 
cord their  dissent  and  yield  to  the  holding  of 
the  majority. 

[12]  Otiarge  A  (refused  to  plaintiff),  relat- 
ing to  the  question  of  contributory  negligence, 
was  Incorrect  in  the  use  of  the  words  "proxi- 
mately caused,"  instead  of  "proximately  con- 
tributed," and  was  well  refused. 

[13,  1<]  The  witnesses  for  the  respective 
parties  testified  to  the  character  of  soli  and 
foundation  which  they  saw  at  the  point 
these  piers  were  placed ;  and  this  court  has 
reached  the  conclusion  that  no  reversible  er- 
ror is  shown  in  the  action  of  the  court  below 
in  sustaining  objecticms  to  questions  asked 
the  witness  Ramsey,  who  testified  as  to  the 
particular  foundatlcm,  what  kind  of  foun- 
dation, he  found  100  or  75  feet  from  the 
place.  The  witness  was  asked  his  opinion 
whether  or  not  the  foundation  here  In  ques- 
tion was  proper,  but  at  that  time  had  not 
sufficiently  qualified  himself  to  give  an  opin- 
ion thereon.  We  find  no  error  here.  More- 
over it  seems  to  have  been  established  by 
another  witness  for  plaintiff  tliat  if  in  fact 
it  was  a  sand  fonndation,  it  was  insuffid^it 
for  tliat  purpose,  wUch  was  not  controverted. 

There  are  several  assignments  of  error 
growing  out  of  the  action  of  the  court  in 
sustaining  several  objections  to  questions 
propounded  to  one  of  defendant's  counsel 
who  testified  in  the  cause.  The  one  t&^ 
resented  by  the  thirty-ftyorth  assignment  dl»> 
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closea  no  exoepdon  oa  tbe  part  of  the  plaln- 
tur  to  the  ruling  of  the  court  Thoee  present- 
ed by  the  otlier  asslgnmeDtB  are  so  cleariy 
without  merit  as  to  call  for  no  dlacasaion. 

We  hare  here  treated  the  questloaa  that 
appear  to  be  of  Importance  In  the  cause. 
The  court  has  reached  the  conclusion  that 
no  reversible  error  Is  shown,  and  the  Judg- 
ment appealed  from  will  accordingly  be  af- 
firmed. 

Affirmed. 

All  the  Justices  concur,  except  BBOWN,  J^ 
■who  dissents. 


tl7  Ala.  App.  642) 

SOVEREIGN  CAMP,  W.  O.  W.  V.  DENNIS. 
(4  DIv.  632.) 

(Court  of  Appeals  of  Alabama.    Not.  9,  1820. 
Behearing  Denied  Jan.  18.  1921.) 

1.  iRSuruiM  <8=>8I 5(1)— Complaint  based  on 
benellt  certificate  not  required  to  allege  de- 
fendant's cbaractsr  as  fraternal  organization. 

In  action  on  beneficiary  certificate,  plaintiff 
was  not  required  to  alleged  that  the  defendant 
was  a  fraternal  organization,  and  therefore  gOT- 
emed  by  other  laws  than  those  governing  old- 
line  insurance,  since  if  there  was  any  law  en- 
tering into  and  modifying  the  contract  by  rea- 
son of  defendant  being  other  than  a  regular 
insurance  company,  such  fact  was  the  subject 
of  defense,  and  not  of  original  allegation  and 
proof. 

2.  Insurance  «=36I5(I)  —  Complaint  held  to 
plead  defendant's  character  as  a  fraternal 
organization. 

In  action  on  a  benefit  certificate,  complaint 
Md  to  plead  defendants  character  as  a  fra- 
ternal organization. 

3.  Insurance  «=»8I5( I)— Allegation  that  de> 
ceased  was  In  good  standing  at  time  of  death 
held  to  show  compliance  with  necessary  eon- 
ditlons  of  oontraot 

In  action  on  benefit  certificate,  an  allega- 
tion that  the  deceased  was  in  good  standing  at 
the  time  of  his  death  was  equivalent  to  an  al- 
legation that  he  had  complied  with  all  the  nec- 
essary conditions  of  the  contract  of  insurance. 

A.  Insurance    «=9«I5( I)— Violation    of   oondl- 

tlons  of  Insurance  contract  are  matters  of  de> 

fense. 

The  violation  of  conditions  attached  to  the 

contract  of  insnraaee  ta  matter  of  defense, 

and  not  subject  ot  allegation  V>  ^*  omnplaint. 

5.  Pleading   «s»236(4)— Amendment   of   com- 
plaint at  trial  as  to  amount  claimed  discre- 
tionary with  court. 
In  an  action  on  a  beneficiary  certificate,  the 
allowance  by  the  court  of  an  amendment  to 
the  complaint  by  changing  the  amount  claimed 
after  testimony  had  been  taken  held  discretion- 
ary with  the  court,  being  governed  by  Ciode 
190T,  i  SS67,  and  not  by  section  5869. 


6.  Appeal  and  error  «s»l04l  (2)— Amendment 
increasing  amount  claimed  harmlees,  where 
verdict  was  based  on  original  amount. 

The  allowance  of  an  amendment  to  the  com- 
plaint increasing  the  amount  claimed  was  harm- 
less, where  the  verdict  was  based  on  the  origi- 
nal amount  dalmed. 

7.  Pleading  <8=3236(4)  —  Refusal  to  permit 
amendment  of  answer  after  plaintiff  had  rest- 
ed case  held  not  abuse  of  discretion. 

Befusal  to  permit  defendant  after  plaintiff 
had  introduced  his  evidence  and  rested  his  case 
to  amend  answer  under  Code  1907,  f  6367,  by 
filing  plea  alleging  facts  known  to  defendant 
for  some  time,  held  not  an  abuse  of  discretion. 

8.  Appeal  and  error  9=>9S9(3)  —  Refusal  of 
amendment  not  disturbed,  In  absence  of  a 
elear  showing  of  abuse  of  discretion. 

Befusal  to  permit  amendment  to  answer 
after  plaintiff  had  rested  case,  being  discre- 
tionary with  the  court,  will  not  be  disturbed 
on  appeal,  unless  the  appellate  court  is  con- 
vinced that  the  action  of  the  court  was  an 
abuse  of  discretion  amounting  to  a  denial  of 
justice. 

9.  Evidanoe  i8=s>472(l  I)— Witness  who  exaala- 
ed  deceased's  body  at  place  where  found  can- 
net  give  opialoB  as  to  whether  death  was  by 
suhilde. 

In  action  on  a  benefit  certificate  defended 
on  the  ground  that  deceased  committed  suicide, 
a  witness,  who  examined  the  body  at  the  place 
where  found,  together  with  the  locus  in  quo, 
cannot  give  his  opinion  as  an  expert,  as  to  the 
cause  of  death,  but  must  limit  his  testimony 
to  the  facts,  from  which  the  Jury  must  draw 
the  conclusions. 

10.  Insurance  «=>SI7(3)— Insurer  has  burden 
of  proving  suldde  as  defense  to  benefit  oar- 
tlfleato. 

In  an  action  on  a  benefit  certificate  involv- 
ing the  issue  of  whether  the  deceased  commit- 
ted suicide,  there  Is  an  evidentiary  presump- 
tion against  suicide,  and  the  defendant  has  the 
burden  of  overcoming  such  presumption,  and 
where  the  evidence  is  circumstantial,  must  pro- 
duce facts  which  exclude  every  reasonable  hy- 
pothesis of  natural  or  accidental  death. 

On   Behearing. 

11.  Evidence  ^=>S9  —  Disputable  presumption 
of  law  establishes  prima  fade  fast. 

A  presumption  of  law  which  may  be  disput- 
ed establishes  a  prima  fade  fact,  which  can 
only  be  overturned  by  evidence  to  the  satisfac- 
tion of  the  jury. 

12.  Insnranoa  «»8I8(4)  —  Considerations  li 
determining  whether  Insured  committed  sui- 
cide stated. 

In  an  action  on  a  beneficiary  certificate, 
defended  on  the  ground  that  the  deceased  had 
committed  suicide,  the  presence  or  absence  of 
motive,  the  physical  facts  surrounding  death, 
the  habits  and  temperament  of  insured,  his 
domestic  and  social  environment,  and  any  state- 
ment evidencing  the  intention  to  commit  the 
act,  made  previous  to  and  near  the  time  of 
death,  may  be  considered  In  determining  the 
question  of  whether  he  committed  suicide. 
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t3.  Insurano*  «s>82S(3)  —  Whether  Insured 
eommltted  euldde  Is  fer  Jury,  unless  only  one 
Inference  may  be  drawn  from  facts. 
In  an  action  on  a  benefit  certificate,  de- 
fended on  the  ground  that  the  insured  commit- 
ted suicide,  the  general  charge  should  not  be 
given  for  the  insurer  on  the  ground  that  death 
was  by   suicide,   where  there   are  facts   from 
which  the  jury  might  draw  an  inference  that 
the  death  of  the  insured  was  the  result  of  aa 
accident  or  that  his  death  may  have  been  cana- 
ed  by  other  means  rather  than  that  of  suicide. 


W.  O.  W.  T.  DENNIS  617 

80.) 

Judgment  for  plaintiff,   and  defendant  ap- 
peals.    Affirmed. 
Certiorari  denied,  87  South.  820. 

C.  H.  Roquemore,  of  Montgomery,  for  ap- 
pellant 
W.  L.  &  R.  S.  Parks,  of  Troy,,  for  appellee. 

SAMPORD,  J.    T^e  complaint  was  in  twa 
counts  as  follows: 


14.  Insurance  <8=98I9(4)— Note  written  by  In- 
sured immediately  before  death  not  oonolnlve 
that  ha  eommltted  suicide. 

Note  written  by  insured  immediately  prior 
to  death,  showing  an  intention  to  commit  sui- 
cide, though  important  evidence  on  question 
of  whether  the  insured  committed  suicide,  was 
not  conclusive,  but  was  evidence  to  be  con- 
sidered along  with  all  other  evidence  of  the 
case. 

15.  Insurance  «=:>825(3)  —  Whether  Insured 
committed  snioida  held  for  Jury. 

In  action  on  a  benefit  certificate,  defended 
op  the  ground  that  the  insured  committed  sui- 
cide, the  question  of  whether  death  was  by 
suicide  JieUi  for  the  Jury. 

16.  Appeal  and  error  <8=3294(l)— Without  mo- 
tion for  new  trial  court  will  not  pass  on  suffl- 
olency  of  evidence. 

Where  there  was  no  motion  for  a  new  trial, 
the  Court  of  Appeals  is  without  power  to  pass 
upon  the  sufficiency  of  the  evidence. 

17.  Appeal  and  error  <8=>209  (2)— Omission  of 
proof  not  available  on  appeal,  where  not 
brought  to  trial  court's  attention. 

In  an  action  on  a  benefit  certificate,  the 
insurer  cannot  complain  on  appeal  of  plaintiffs 
failure  to  prove  that  proof  of  death  had  been 
furnished  and  payment  had  been  demanded  be- 
fore commencement  of  suit,  that  policy  was  the 
property  of  plaintiff,  and  that  insured  died 
while  in  good  standing,  where  the  omission  to 
make  such  proof  was  not  brought  to  the  trial 
court's  attention,  as  required  by  circoit  court 
rule  36  (176  Ala.  xxi). 

18.  Appeal  and  error  <S=3635 (2)— Contention, 
not  made  in  brief  on  original  submission,  not 
considered  oh  rehearing. 

Question  as  to  sufficiency  of  proof,  not 
raised  in  appellant's  brief  on  the  original  sub- 
mission, is  waived,  and  will  not  be  considered 
by  the  court  on  rehearing. 

19.  Insurance  «=»78»(2)_Denlal  of  liability  on 
other  grounds  It  waiver  of  notice  and  proof 
of  loss. 

IVatemal  benefit  society's  denial  of  lia- 
bility and  refusal  to  pay  on  grounds  other  than 
the  failure  to  make  proof  of  loss  was  a  waiver 
of  notice  and  proof  of  loss. 

Appeal  from  arcnit  Court,  Pike  County; 
A  B.  Foster,  Judge. 

Action  by  Mrs.  U  A.  Dennis  against  the 
Sovereign   Camp    Woodmen   of  the  World. 


(1)  Plaintiff  claims  of  the  defendant  *500, 
together  with  the  interest  thereon,  due  her  un- 
der and  by  the  provisions  of  that  certain  ben- 
eficwfy  certificate  issued  to  L.  B.  Dennis,  No, 
83496,  Alabama,  by  defendant  on  the  2l8t  day 
of  November,  1917,  wherein  it  is  provided  that 
in  case  of  the  death  of  the  said  L.  B.  Dennis, 
while  in  good  standing,  should  his  death  occur 
during  the  first  year  of  his  membership,  de- 
fendant would  pay  to  plainUfF,  bearing  relation- 
ship to  the  said  L.  B.  Dennis  of  wife,  said 
sum  of  1600.    And  plaintiff  avers  that  the  said 
Lr.  B.  Dennis,  while  in  good  standing,  during 
the  first  year  of  his  membership,  died,  and  that 
the  defendant  has  had  due  notice  of  his  death, 
'?iii5f  '^'"»ed  to  pay  to  plaintiff  the  said  sum 
of  ?6(X)  which  it  agreed  to  pay,  wherefore  plain- 
tiff brings  this  suit    Plaintiff  aUeges  that  said 
beneficiary  certificate  is  the  property  of  plain- 
tiff. 

"(2)  Halntiff  claims  of  the  defendant  $500 
doe  on  a  policy  of  insurance  or  beneficiary 
certificate  issued  by  the  defendant  to  Ii.  B 
Dennis  on  the  2l8t  day  of  November,  1917! 
whereby  the  defendant  agreed  that  if  the  said 
U  B.  Dennis,  while  in  good  standing  as  a 
member  of  defendant,  should  die  during  the 
first  year  of  his  membership,  it  would  pay,  at 
his  death,  to  plaintiff,  bearing  relationship  of 
^f  e,  the  sum  of  $600.  And  plaintiff  avers  that 
the  said  U  B.  Dennis,  whUe  in  good  standing 
as  a  member  of  said  defendant  fraternity,  and 
dunng  the  first  year  of  his  membership,  died, 
and  that  defendant  has  had  due  notice  of  his 
death,  and  has  failed  or  refused  to  pay  plain- 
tiff the  said  sum  of  $600  which  it  agreed 
to  pay  wherefore  plaintiff  brings  this  suit. 
Plaintiff  alleges  that  said  beneficiary  certifi- 
cate or  policy  is  the  property  of  plaintiff." 

The  complaint  was  d^nurred  to,  and  the 
overruling  of  the  demurrer  is  here  assigned 
as  error.  The  several  counts  of  the  com- 
plaint are  simUar  to  the  complaint  in  Sov. 
Camp  W.  O.  W.  v.  Ward,  106  Ala.  327,  71 
South.  404,  where  this  court  held  the  allega- 
tions to  be  sufficient 

[1-3]  As  to  the  spedflc  grounds  of  demur- 
rer: The  complaint  alleges  ownership  of  the 
certificate  in  plainUff.  Appellant  Insists  that 
the  complaint  should  aUege  that  the  defend- 
ant was  a  fraternal  organlaation,  and  there- 
fore governed  by  other  laws  than  those  gov- 
erning old-line  insurance.  Aside  from  the 
fact  that  taken  as  a  whole,  the  complaint,  in 
Itself,  would  meet  this  ground  of  demurrer, 
in  that  the  fact  that  defendant  Is  a  fraternal 
organization  may  be  well  inferred  from  the 
statement  and  allegation,  we  do  not  think  the 
complaint  is  demurraWe  on  that  ground,  and 
defendant's  counsel  dtee  no  authority  to  sus- 
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tain  his  contention.  Tlie  contract  sued  on, 
whether  In  a  fraternal  or  an  old-line  com- 
pany, insured  the  life  of  plaiutilTB  husband, 
for  her  benefit,  against  death,  while  deceased 
was  In  good  standing.  If  there  was  any  law, 
entering  into  and  modifying  the  contract,  by 
reason  of  defendants  being  other  than  a  reg- 
ular insurance  company,  that  fact  was  the 
subject  of  defense,  and  not  of  original  allega- 
tion and  proof  by  plalntlfr.  The  complaint 
alleged  that  the  deceased  was  In  good  stand- 
ing at  the  time  of  his  death,  and  was  equiva- 
lent to  an  allegation  that  he  had  complied 
with  all  the  necessary  conditions  of  the  con- 
tract of  insurance. 

[4]  The  contract  of  insurance  is  that  the 
company  will  pay  in  case  of  death,  while  the 
Insured  is  in  good  standing.  Violation  of 
conditions  attached  to  the  contract  are  mat- 
ters of  defense,  and  are  not  subject  of  allega- 
tion in  the  complaint 

[S,  6]  The  allowance  by  the  court  of  an 
amendment  to  the  complaint  by  changing  the 
amount  claimed  to  $fiOO,  instead  of  $500,  aft- 
er the  testimony  had  been  gone  into,  is  not 
governed  by  Code  1907,  §  5369,  but  by  section 
5867,  under  which  the  trial  Judge  has  a  dis- 
cretion, and  in  this  instant  appellant  was  not 
injured,  in  that  the  verdict  was  evidently 
based  on  the  original  amount  claimed. 

[7,  S]  After  the  pleadings  had  been  settled, 
and  after  plaintiff  had  introduced  her  testi- 
mony and  rested  and  defendant  had  exam- 
ined three  of  its  witnesses  and  on  the  second 
day  of  the  trial,  defendant  offered  and  asked 
leave  to  file  plea  No  3  as  follows: 

"For  further  answer  to  the  complaint,  and 
each  count  thereof,  separately  and  severally, 
the  defendant  says  that  on,  to  wit,  November 
10,  1917,  the  said  L.  B.  Dennis  made  a  writ- 
ten application  to  join  the  defendant  order, 
which  application  is  and  coDstitntes  a  part  of 
the  contract  sued  upon.  That  said  applica- 
tion contains  the  following  provision  and  con- 
dition: 'I  hereby  certify  and  agree  and.  war- 
rant that  all  the  statements,  representations 
and  answers  in  this  application,  consisting  of 
two  pages  as  aforesaid,  are  full,  complete  and 
true,  whether  written  by  my  own  hand  or  not, 
and  I  agree  that  any  untrue  statement  or  an- 
swers made  by  me  in  this  application,  or  of  the 
examining  physician,  or  any  concealment  of 
facts  In  this  application,  or  to  the  examining 
physician,  intentional  or  otherwise,  my  benefi- 
ciary certificate  shall  become  void,  and  aU 
rights  of  any  persons  thereunder  shall  be  for- 
feited.' 

"That  on  the  second  page  on  said  application, 
the  following  question  and  answer  Is  contain- 
ed: 'Is  your  life  insured?'  'No'  'If  so,  state 
the  amount,  when  and  company?'  Answer: 
' .'  Said  application  also  contains  the  fol- 
lowing: 'For  the  purposes  of  this  application, 
I  declare  and  warrant  the  foregoing  answers 
and  statements  to  be  correct.' 

"The  defendant  alleges  that  said  warranty 
is  untrue  in  this:  That  said  L.  B.  Dennia  did 
have  at  the  time  life  insurance  in  the  Frank- 
lin Life  Insurance  Company  in  the  amount  of 
$1,000,  wherefore  said  certificate  sued  upon  is 


null  and  void,  and  defendant  is  not  indebted  to 
plalntar." 

The  court  asked  defendant's  counsel: 
"Have  you  Just  found  out  those  facts?  to 
which  counsel  rolled: 

"No,  Tve  known  it  for  some  time;  but  I  did 
not  plead  it  because  I  did  not  expect  the  father 
of  this  man  would  swear  that  he  did  not  know 
his  son's  handwriting." 

The  court  then  refused  to  allow  the  flling 
of  the  amendment,  and  the  defendant  ex- 
cepted. This  was  discretionary  with  the  trial 
Judge,  which  will  not  be  disturbed,  unless 
this  court  is  clearly  convinced  that  the  action 
of  the  court  was  an  abuse  of  discretion, 
amoimting  to  a  denial  of  Justice.  The  plain- 
tiff having  Introduced  his  evidence  and  rested 
his  case,  the  refusal  to  allow  defendant  to 
file  plea  3  at  the  time  <^ered  rested  within 
the  discretion  of  the  court,  and  in  this  case 
we  cannot  say  that  the  discretion  was  abused. 
L.  A  N.  B.  B.  Co.  V.  Wynn,  166  Ala.  413,  51 
South.  076;  Leader  v.  Mattlngly,  140  Ala. 
444,  87  South.  270.  This  ruling  is  not  govern- 
ed by  Code  1907,  f  5369,  but  by  Code,  |  5367. 

[1]  A  witness,  who  examined  the  body  of 
deceased,  at  the  place  where  found,  together 
with  the  locus  in  quo,  is  not  qualified  aa  an 
expert  in  that  sense  as  that  he  can  give  as 
evidence  his  opinion  as  to  the  cause  of  death. 
He  may  testify  to  the  facts,  but  the  Jury  must 
draw  the  conclusions.  Sov.  C.  W.  O.  W.  v. 
Ward,  196  Ala.  327,  71  South.  404. 

[10]  The  remaining  question  is  the  refusal 
of  the  court  to  give  at  the  request  of  defend- 
ant in  writing  the  general  <Aarge.  Defend- 
ant insists  that  this  case  comes  within  the 
rule  laid  down  in  the  Hackworth  Case,  200 
Ala.  87,  75  South.  463.  In  that  case  the  Su- 
preme Court  makes  the  statement  that,  "The 
direct  and  positive  evidence  shows  that  the 
insured  shot  himself  intentionally,"  while  the 
facts  in  the  instant  case  are  entirely  cir- 
cumstantial, with  an  evidentiary  presump- 
tion In  favor  of  plaintiff  and  the  burden  of 
proving  suicide  to  the  reasonable  satisfaction 
of  the  Jury  resting  on  defendant  Under  our 
practice  the  court  would  not  have  been  au- 
thorized to  direct  a  verdict  The  refusal  to 
give  the  general  charge  as  requested  was 
without  error. 

We  find  no  error  in  the  record  and  the 
Judgment  Is  affirmed. 

Afiirmed. 

BBICKEN,  P.  3.,  being  Interested  not  sit- 
ting. 

On  Bdiearing. 

The  principal  defense  in  this  case  is  that 
the  insured  committed  suicide.  '  There  is  a 
clause  in  the  policy  to  the  effect  that  if  the 
Insured  shall  commit  suicide,  whether  sane 
or  Insane,  the  policy  shall  become  void.  The 
defendant  on  the  trial  pleaded  this  clause  in 
bar  of  the  action.  The  burden  was  on  ttie 
defendant,  to  establish  this  fact,  to  the  rea- 
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sonable  satisfaction  of  the  jury,  and  It  Id 
here  Insisted  that  the  trial  court  committed 
error  In  refusing  to  charge  affirmatively  that 
the  fiict  of  suicide  had  been  so  established. 
The  insured  was  found  dead  in  his  home  on 
a  Saturday  in  May,  his  body  was  stiff,  and  a 
gunshot  wound  was  in  his  left  side,  ranging 
up  and  through  the  back.  He  was  lying  on 
the  floor,  dressed  in  clean  overalls  and  under- 
clothes, and  a  small  single  barrel  shotgun, 
recently  fired,  was  near  his  body,  partially 
between  his  feet ;  the  front  door  was  locked, 
and  the  window  down,  and  the  rear  door  was 
shut;  there  was  an  impress  on  the  side  of 
the  bed  near  the  body,  as  if  some  one  had 
recently  sat  there,  and  lying  on  the  bed  were 
a  knife,  two  loaded  shells,  and  some  tobacco ; 
there  was  powder  burns  on  £he  body.  Every 
Inference  to  be  drawn  from  the  facts  and 
circumstances  surrounding,  the  dead  man 
would  indicate  that  the  deceased  was  shot 
with  and  by  the  gun  found  in  the  room  and 
the  oitlre  absence  of  any  evidence  of  any  at- 
tack from  another  would  lead  to  the  conclu- 
sion that  the  deceased  either  Intentionally  or 
accidentally  killed  himself.  On  the  outside  of 
the  room,  aa  the  front  porch,  under  a  hat, 
shown  to  be  the  hat  of  deceased,  was  a  mem- 
orandum book  of  deceased  in  which  was  writ- 
ten. In  deceased's  handwriting  a  note  dated 
Hay  17th  and  addressed  to  J.  A.  Dennis,  fa- 
ther of  deceased,  as  follows : 

"Dear  farther  an  mother,  I  will  write  yon 
all  the  last  of  my  rezines  Tell  you  all  Farewell 
with  the  best  oS  peace  and  hope  to  God  this 
wont  shock  you  all  For  you  know  I  am  crazy 
and  lost  my  mind  Bat  do  ask  yoo  all  to  do  bet- 
ter and  as  offten  as  you  see  Lizzie  and  my  sweet 
baby  teatch  bim  Do  g^ood  and  to  think  off  the 
way  bis  Daddy  Doing  was  rong.  Papa  yon 
take  my  crop  and  make  yon  something  oat  off, 
if  yon  can  I  will  remain  yoar  boy. 

"[Signed]    L.  B.  Dennis. 

"My  coat  is  at  Freeman  Flowers  store.  Now 
lizzie  I  want  you  to  go  back  to  yon  Pa." 

The  coat  was  found  as  indicated.  There 
was  an  entire  absence  of  any  motive  shown 
for  suicide,  or  that  deceased  was  otherwise 
than  in  his  right  mind  when  last  seen  alive. 
His  domestic  and  social  envirMiments  were 
apparently  pleasant  and  nothing  was  shown 
to  Indicate  financial  embarrassment.  He  was 
in  good  health  and  going  about  his  daily 
work  in  the  usual  way.  The  presumption  of 
law  Is  against  suicide,  and  will  stand  and  be 
decisive  of  the  case  until  overcome  by  testi- 
mony which  shall  outweigh  the  presumption. 
Standard  Life  Ins.  Co.  v.  OThomton,  100  Fed. 
682,  40  C.  C.  A,  564,  49  L.  R.  A.  116.  To  over- 
come this  presumption,  where  the  evidence  la 
circumstantial  the  party  making  the  aver- 
ment must  prove  it  by  facts  which  exclude 
every  reasonable  hypothesis  of  natural  or 
accidental  death.  Lindahl  v.  Supreme  Ct, 
I.  O.  P.,  100  Minn.  87,  110  N.  W.  358,  8  L.  R. 

A.  (N.  S.)  916,' 117  Am.  St  Rep.  666;  Life 
Ins.  Co.  of  Va.  v.  Hairston,  108  Va.  832,  62  8. 

B.  1067, 128  Am.  St  Bep.  989;  Met  Life  laa. 
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Co.  v.  Devault,  109  Va.  392.  63  S.  B.  982,  17 
Ann.  Cas.  27. 

At  the  common  law  suldde  was  a  felony, 
and  in  Alabama  Is  a  crime  involving  moral 
turpitude.  The  presumption  Is  that  a  person 
is  Innocent  of  crime  until  his  guilt  is  estab- 
lished by  evidence  beyond  a  reasonable  doubt 
4  Mlchie's  Digest,  p.  119,  {  182,  and  authori- 
ties there  cited.  This  presumption  of  in- 
nocence remains  until  a  Jury  Is  convinced 
from  evidence  of  the  guilt  of  the  accused. 
Rogers  v.  State,  117  Ala.  192,  23  South.  82. 
This  presumption  of  Innocence  is  to  be  re- 
garded as  a  matter  of  evidence,  and  to  be 
considered  and  weighed  by  the  jury,  until  the 
other  facts  and  drcumstances  In  the  case 
are  sufficient  to  overturn  it  Bryant  v.  State, 
116  Ala.  445,  446,  headnote,  23  South.  40. 
While  the  measure  of  proof  necessary  to 
overcome  this  pi'esnmptlon  differs  somewhat 
in  dvll  and  crbnlnal  cases,  the  one  being  as 
hereinabove  stated  and  the  other,  "beyond 
a  reasonable  doubt,"  the  presumpticoi  as  an 
evidentiary  fact  is  the  same  in  civil  as  to 
criminal  cases,  the  rule  being  stated  by  Mr. 
Hughes  in  his  work  on  evidence  as  follows: 

"This  presumption  obtains  in  both  dvil  and 
criminal  cases;  and  when  the  question  of  guilt 
is  raised  either  directly  or  indirectly."  Hughes 
on  Ev.  par.  8. 

[11]  A  presumption  of  law  which  may  be 
disputed  establishes  a  prima  fade  fact,  which 
can  only  be  overturned  by  evidence  to  the 
satisfaction  of  the  jury.  Hughes  on  Ev.  {  6 ; 
Malsel  V.  State,  81  South.  348 ;  Roman,  Trus- 
tee, y.  Lents,  177  Ala.  64-71,  58  South.  438; 
State  v.  Kelly,  22  N.  D.  6.  132  N.  W.  228, 
Anil.  Cas.  1913B,  974;  Be  Cowdry,  77  Vt  SS9.i 
The  cases  of  L.  &  N.  By.  y.  Marbury  L.  Co., 
125  Ala.  254,  28  South.  438,  50  L.  R.  A.  620, 
and  A.  G.  S.  By.  y.  Moody,  90  Ala.  46,  8 
South.  57,  dealt  with  mere  presumptions  of 
fact.  Indulged  mainly  for  the  purpose  of  put- 
ting the  defendants  to  proof  and  compiling 
them  to  explain  and  show,  with  fair  degree 
of  certainty,  that  they  bad  performed  their 
duty.    Roman,  Trustee,  y.  Lentz,  supra, 

[1 2, 1 3]  In  determining  whether  the  death 
of  the  insured  was  caused  by  snidde,  there 
are  many  drcumstances  which  are  of  weight 
Among  the  things  important  to  be  ctmsidered 
are  the  presence  or  absence  of  motive  (O'Con- 
nor V.  Modern  W.  O.  A.,  110  Minn.  18,  124 
N.  W.  454,  25  L.  R.  A.  [N.  S.]  1244) ;  physical 
facts  surrounding  death  (Johns  v.  N.  W.  Mu- 
tual B.  A.,  90  Wis.  332,'  63  N.  W.  276,  41 
L.  R.  A.  687);  habits  and  temperament  Of 
the  insured,  his  domestic  and  sodal  environ- 
ment (Tackman  v.  B.  of  A.  Yeoman,  132  Iowa, 
64,  106  N.  W.  350,  8  L.  R.  A.  [N.  S.]  974), 
any  statement  evidencing  an  Intention  to 
commit  the  act,  made  previous  to  and  near 
the  time  of  death.  But  where  there  are  facta 
from  which  the  Jury  might  draw  an  infer- 
ence that  the  death  of  the  insured  was  the 
result  of  an  acddent  or  that  his  death  may 
have  been  caused  by  other  means,  ratlier  Oltit\ 

<  to  AU.  1«1,  3  Ann.  Cm.  10. 
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that  of  suicide^  <li«  general  dbarge  Etbould  not 
be  given.  McMillan  v.  Aiken,  Ala.  Supremo 
Ct,  88  South.  135,  Nov.  term  1920, 1  Dlv.  127 ; 
Ringeman  v.  Wlggs  Bros.,  146  Ala.  686,  40 
South.  3231;  AnKrson  v.  Corona  Goal  Co., 
104  Ala.  175,  69  South.  601.  In  the  McMillan 
Case,  supra,  Mr.  Justice  Thomas,  writing  for 
the  court,  said:  "nie  Jury  may  draw  such 
inferences  from  tbe  facts  proved  as  they  be- 
lieve reasonablfe"  In  tbe  McMillan  Case, 
supra.  Justice  Thomas  has  gone  to  great 
pains  to  collate  and  digest  tbe  dedsions  on 
this  point,  which  we  here  adopt.  Whatever 
may  be  the  rule  in  other  Jurisdictions,  our 
court  holds  that  where  there  is  a  scintilla  of 
evidence  from  whidt  a  contrary  inference 
might  be  drawn,  the  affirmative  charge 
should  not  be  given. 

[14-11]  The  note  written  by  the  deceased 
prior  to  his  death  was  important  as  evidence, 
being  a  declaration  of  intention  oa  the  part 
of  deceased,  but  declarations  of  parties  while 
evidence  against  them  are  not  condusive,  but 
are  to  be  ccmsidered  along  with  all  the  other 
evidence  in  tbe  case.  The  question  was  pri- 
marily one  of  fact  for  the  jury,  and  tbe 
learned  Judge  trying  the  case  properly  so 
held.  There  was  no  moti<»  for  a  new  trial, 
and  we  are  without  power  to  pass  upon  tbe 
sufflxdency  of  the  evidence. 

We  adhere  to  our  former  ruling  as  to  tbe 
discretion  of  the  court  in  allowing  tbe  filing 
of  the  amendment  to  the  pleas.  T^ere  is  no 
rule  better  settled  than  that  parties  cannot 
be  allowed  to  speculate  In  tbe  trial  of  causes 
In  tbe  courts. 

{1 7-1 9]  The  contention  now  made,  that  tbe 
plaintiff  has  failed  to  make  out  her  case  by 
reason  of  a  failure  to  prove  that  defendant 
bad  been  furnished  proof  of  death  and  de- 
manded payment  before  suit  brought,  and 
that  the  policy  was  the  property  of  plaintiff, 
and  that  insured  died  while  in  good  standing, 
is  without  merit:  (1)  Because  the  omission 
to  malce  this  proof,  if  such  were  not  the  case, 
was  not  brought  to  tbe  attention  of  the  trial 
court,  as  required  by  Circuit  Court  Rule  35, 
175  Ala.  zzt  (2)  The  contention  was  not 
made  in  brief  on  tbe  original  submission,  and 
is  waived.  (3)  Proof  was  made  that  the  de- 
fendant denied  liability  on  other  grounds. 
Where  this  is  tbe  case,  sudi  denial  and  re- 
fusal to  pay  is  a  waiver  of  notice  and  proof 
of  loss.  Joyce  on  Ins.  voL  6,  |  3373.  (4) 
There  was  evidence  tending  to  establish  proof 
of  death,  demand,  the  ownership  of  the  pol- 
icy in  plaintiff,  and  that  insured  was  in  good 
standing  at  the  time  of  his  death.  We  see 
no  reason  for  changing  the  conclusions  here- 
tofore reached,  and  the  application  for  re- 
bearing  is  overruled. 


'  Reported  In  tuU  in  the  Southern  Reporter;  re- 
ported as  k  memorandum  decision  without  opin- 
ion in  Ala. 


(206  Ala.  31S) 

Ex  part*  SOVEREIGN  CAMP,  W.  O.  W. 

SOVEREIGN  CAMP,  W.  0.  W.  v.  DENNIS. 

(4  Dlv.  914.) 

(Supreme  Court  of  Alabama.    Feb.  10,  1921.) 

1.  Certiorari  «=368— OatemWnktloa  of  fact  aot 
reviewable. 

The  Court  of  Appeal's  determination  that  a 
question  of  fact  was  for  the  jury  under  the 
evidence,  and  that  the  trial  court  did  not  err  in 
refusing  the  general  affirmative  charge  for  de- 
fendant on  such  question,  is  not  reviewable  by 
the  Supreme  Court  on  certiorari. 

2.  Evldaaoe  «s>86,  87— PresumpUoD  of  Inao- 
oenoe  aoit  one  of  law,  but  merely  eviilentiajy. 

Tbe  presumption  of  innocence  is  not  a  pre- 
sumption of  law,  but  is  evidentiary  only. 

Certiorari  to  Court  of  Appeals. 

Petition  of  the  Sovereign  Camp  of  the 
Woodmen  of  the  World,  for  certiorari  to  the 
Court  of  Appeals,  to  review  and  revise  the 
Judgment  rendered  on  tbe  appeal  of  Sover- 
eign Camp,  Woodmen  of  the  World,  y.  Mrs. 
L.  A.  Dennis,  87  South.  610.    Writ  doiied. 

G.  H.  Boquemore,  of  Montgomery,  for  ap- 
pellant. 
W.  L.  ft  R.  8.  Parks,  of  Troy,  f<»  aK>eIIee. 

McCIiBIiLAN,  J.  [I ,  J]  Tbe  writ  sought  is 
daiied;  none  of  the  grounds  asserted  there- 
for, and  reviewable  here,  bdng  well  taken. 
This  court  has  repeatedly  held  that  conclu- 
sions of  fact  attained  by  the  Court  of  Appeals 
will  not  be  reviewed  on  petition  for  certio- 
rari 13  Michie's  Ala.  Dig.  p.  433,  noting  some 
only  of  the  many  decisions  to  this  effect 
This  court,  therefore,  declines  to  review  the 
conclusion  of  fact  attained  by  that  court  in 
deciding  that  tbe  issue  whether  insured  was 
accidentally  killed  or  to<A  his  own  life  was  a 
question  for  the  jury  to  determine,  and  hence 
that  the  trial  court  did  not  err  in  refusing 
the  general  affirmative  charge  for  defendant 
(appellant  there)  upon  the  issue  indicated. 
This  court  expresses  no  approval  or  disap- 
proval of  the  dedslon  of  the  Court  of  Appeals 
on  the  issue  mentioned,  declining,  under  tbe 
stated  rule,  to  consider  the  matter.  The  pre- 
sumption of  innocence,  upon  which  that  court 
mainly  rests  Its  conclusion  that  tbe  solution 
of  this  issue  was  a  Jury  question,  is  not  a 
presumption  of  law,  as  said  in  one  place  in 
the  opinion  of  the  Court  of  Appeals.  It  is 
evidentiary  only.  In  Freeman  v.  Blount,  172 
Ala.  662-664,  65  South.  293,  the  nature  and 
effect  of  the  presumption  of  innocence  is  stat- 
ed and  the  authorities  noted. 

The  writ  is  denied. 

ANDERSON,  O.  J.,  and  SOMERVXLLE 
and  THOMAS,  JJ.,  concur. 
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(11  Ala.  App.  SS») 

FOX  V.  STATE.     (7  DIv.  660.) 

(Oovrt  of  Appeals  of  Alabama.    June  15,  1920. 
Bebearing  Denied  June  28,  1920.) 

1.  Laroeny  4e»1  2— Secrecy  ia  taking  not  an 
element  of  "larceny." 

Secrecy  in  the  taking  is  not  a  necessary  in- 
gredient of  larceny,  which  is  defined  as  the 
fraudulent  or  wrongful  taking  and  carrying 
away  by  any  person  of  the  personal  goods  of 
another  from  any  place  with  felonious  intent 
to  convert  them  to  bis  own  use,  and  makins 
them  his  own  property  without  the  consent  of 
the  owner. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Larceny.] 

2.  Lareony  «=9 15(1)— Conversion  of  rightful 
Into  wrongful  posoeeslon  with  felonious  In- 
tent Is  "larceny." 

Where  accused  came  into  possession  of  an 
automobile  with  consent  of  the  owner  for  the 
sole  purpose  of  trying  it  out  for  a  specified  time, 
and  changed  the  character  of  the  possession, 
having  at  the  time  a  fdonious  intent,  or  after 
returning  the  car  took  it  away  again  with  the 
felonious  intent,  he  would  be  guilty  of  larceny 
in  either  case. 

3.  Witnesses  ^=3287  (4)— On  redirect,  state  can 
bring  out  rest  of  conversation  brought  out  on 
cross-exam  Inatlon. 

Where  the  defendant  on  crosa-ezamination 
of  the  prosecuting  witness  had  brought  out 
part  of  a  conversation  between  witness  and 
another,  the  state  can,  on  redirect  examination, 
bring  out  the  entire  conversation. 

4.  Criminal  law  «=>396(2)— State  can  bring  out 
entire  conversation,  of  whloh  defendant  ro- 
tated part 

Where  accused  testified  to  a  part  of  a  con- 
versation between  himself  and  the  prosecuting 
witnees,  the  state  can  bring  out  anytlung  else 
said  in  the  same  conversation. 

6.  Courts  «=39l(l)— A|>pellate  court  It  bound 
by  last  expression  of  Supreme  Court. 
The  Court  of  Appeals  is  bound  by  the  latest 
ruling  of  the  Supreme  Court  tliat  a  requested 
charge,  directing  acquittal  if  there  was  a  prob- 
ability of  defendant's  innocence,  was  erroneous 
because  the  probability  was  not  required  to  be 
reasonable,  and  was  not  predicated  on  the  evi- 
dence, though  such  decision  did  not  expressly 
overrule  a  long  Una  of  previous  dedsiona  tiiat 
the  refusal  of  such  requested  charge  was  re- 
versible error. 

6.  Criminal  law  <S=9308,  778(4)  —  Defendant 
presumed  Innocent;  charge  held  properly  re- 
fused as  Involved. 

A  requested  charge  that  the  presumption  of 
innocence  is  part  of  the  evidence  in  this  case, 
and  "remains  with  the  defendant  until  the  state 
bad  shown  by  the  testimony  beyond  all  reason- 
able doubt  of  his  guilt  as  averred  in  the  indict- 
ment, before  you  would  be  authorized  to  ren- 
der a  verdict  of  guilt  against  him,"  was  prop- 
erly refused,  as  involved,  though  it  is  the  law 
that  the  presumption  is  an  evidentiary  fact 
which  remains   with   the   defendant  until   the 
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State  haa  shown  his  gaUt  beyond  reasonable 
doubt. 

7.  Criminal  law  «=s>8l5(5)— Requested  charges, 
which  failed  to  fix  time  of  contract  relied  on 
as  defense,  property  refused. 

In  prosecution  for  larceny,  where  the  de- 
fense waa  a  special  contract  for  the  purchase 
of  the  property,  requested  charges  directing  ac- 
quittal if  the  jury  found  prosecuting  witness 
contracted  to  sell  the  car  to  defendant,  were 
properly  refused,  where  they  failed  to  fix  the 
time  at  which  the  contract  was  made. 

8.  Criminal  law  «=>829( I)— Requested  charge* 
covered  by  given  oharges  and  oral  oharge  oao 
be  refused. 

It  was  not  reversible  error  for  the  judge  to 
refuse  charges  requested  by  accused  which  were 
covered  by  the  given  charges  and  by  the  oral 
charge  of  the  court. 

Appeal  fr<»n  Circuit  Court,  Etowali  Coun- 
ty; O.  A.  Steele,  Judge. 

Clifford  Fox  was  conTicted  of  larceny  and 
he  appealed.    Affirmed. 

For  atatement  of  facta  see  87  Sontli.  623. 
The  following  charges  were  refused  to  the 
defendant: 

(4)  I  charge  yon  that,  if  under  the  evidence 
Williams  contracted  to  sell  the  Ford  car  to 
the  defendant,  you  must  acquit  the  defendant. 

(7)  Unless  the  state  has  satisfied  you,  beyond 
all  reasonable  doubt,  that  Mr.  Williama  did  not 
sell  the  car  to  the  defendant,  then  you  need  go 
no  farther,  but  should  return 'a  verdict  for  the 
defendant. 

(6)  If  Clifford  Fox  obtained  the  Ford  car  un- 
der an  agreement  of  purchase  from  A.  J.  Wil- 
liams,  then  you  must  find  the  defendant  not 
guilty. 

(9)  The  presumption  of  innocence  which  the 
law  places  around  the  defendant  is  part  of  the 
evidence  in  this  case,  and  this  presumption  re- 
mains with  the  defendant  until  the  state  has 
shown  by  the  testimony  beyond  all  reasonable 
doubt  of  bis  guilt,  as  averred  in  the  indictment, 
before  you  would  be  authorized  to  render  a 
verdict  of  guilt  against  him. 

The  defendant  was  found  guilty  by  a  Jury 
on  an  Indictment  charging  grand  larceny,  and 
was  sentenced  by  the  court  to  a  term  of  one 
year  and  one  day  at  hard  labor  for  the  coun- 
ty, and  an  additional  term  to  pay  the  costs  of 
the  proceeding,  and  from  the  Judgment  he 
app^s. 

P.  B.  Culll,  of  Gadsdai,  for  appellant. 
3.  Q.  Smith.  Atty.  (Sen.,  for  the  State. 

SAMFORD,  J.  [1]  The  defendant  was  In- 
dicted for  the  larceny  of  an  automobile, 
which  the  state  contended  was  feloniously 
taken  from  A.  3.  WlUtams,  while  the  defend- 
ant, admitting  the  taking,  insisted  that  the 
taking  was  without  felonious  Intent. 

"The  most  approved  definition  of  larceny  at 
common  law  is  given  by  Mr.  Bast,  in  his  Crown 
Laws:   'The  fraudulent  or  wrongful  taking  and 
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carrying  away  by  any  peraon  of  the  mere  per- 
local  goods  of  another,  from  any  place,  with  a 
felonious  intent  to  conTert  them  to  his  own  use, 
and  make  them  his  own  property,  without  the 
consent  of  the  owner."  2  East,  524;  3  Greenl. 
Ev.  f  160;   Holly  t.  State,  64  Ala.  238. 

Secrecy  In  the  taking  is  not  a  necessary 
Ingredient  of  larcoiy.  Carl  t.  SUte,  125 
Ala.  88,  28  South.  506. 

[2]  If  the  defendant  came  into  possession 
of  the  car  wltli  the  consent  of  Williams,  for 
the  sole  purpose  of  trying  it  out  for  a  spec- 
ified time,  and  the  defendant  dianged  the 
character  of  the  possession,  having  at  the 
time  the  felonious  intent,  it  would  be  lar- 
ceny; or,  If  after  the  car  had  been  delivered 
by  Williams  to  defendant  for  th,e  puripose 
of  trying  it  oat,  the  defendant  carried  the 
car  back  and  delivered  it  at  WilllamB'  ga- 
rage, and  afterwards  took  the  car  and  carried 
it  away,  having  at  the  time  the  anlmua 
furandi,  or,  as  Qie  civil  law  expresses  it, 
lucri  causa,  he  would  be  guilty  of  larceny. 
In  each  of  these  cases  the  legal  possession 
remained  In  Williams,  and  if  the  defendant, 
having  the  bare  custody  of  the  car,  diverted 
the  car  from  the  purpose  for  which  the 
owner  had  turned  it  over  to  him,  it  waa  a 
trespass,  and  if  done  with  the  felonious  in- 
tent, It  was  larceny.  Holbrook  v.  State,  107 
Ala.  154,  18  South.  108,  54  Am.  St.  Bep.  65. 

The  various  excerpts  from  the  court's  oral 
charge,  when  considered  with  the  whole 
charge,  are  in  line  with  the  foregoing,  and 
are  without  error. 

[3]  The  defendant,  on  cross-examination  of 
WUIiains,  had  brought  out  a  part  of  the  con- 
versation between  Williams  and  Hopkins, 
and  on  redirect  examination  the  state  was 
allowed  to  bring  out  the  entire  conversation. 
Hiis  was  not  error. 

[4]  The  defendant  having  testified  to  a 
part  of  a  conversation  had  between  himself 
and  Williams  at  the  power  plant,  the  state 
was  properly  allowed  to  bring  out  anything 
else  said  in  the  same  conversation. 

[6]  The  court  refused  to  give  at  the  request 
of  the  defendant  in  writing  the  following 
cbaiKe: 

"If  there  is  a  probability  of  the  defendant's 
innocence,  then  yon  should  find  him  not  guilty." 

The  refusal  to  give  this  charge  is  held  to  be 
reversible  error  in  the  following  cases:  Adams 
V.  State,  175  Ala.  11,  57  South.  581;  Fleming 
T.  State,  150  Ala.  19,  43  South.  219 ;  Bones  v. 
State,  117  Ala.  138,  23  South.  138;  Whitaker 
V.  State,  106  Ala.  30,  17  South.  456;  Croft  v. 
State,  96  Ala.  3, 10  South.  517;  Bain  v.  State, 
74  Ala.  88;    Shaw  y.  States  125  Ala.  80,  28 


South.  390;  Henderson  v.  State,  120  Ala.  .%0, 
25  South.  236;  Prince  v.  State,  100  Ala.  144, 
14  South.  409,  46  Am.  St.  Rep.  28;  Nordan 
T.  State,  143  Ala.  13,  39  Sonth.  406. 

This  charge  may  be  differentiated  from 
diarge  O,  in  McClain  v.  State,  182  Ala.  74,  62 
South.  241,  where  the  court  held  to  be  a  bad 
charge,  the  following: 

"If  the  Jury  believe  after  a  consideration 
of  the  evidence  or  any  part  thereof,  tliat  there 
is  a  probability  of  defendant's  innocence,  then 
they  should  acquit  him," 

— lor  the  reason  that  the  court  In  the  Mc- 
Clain Case  predicated  upon  a  part  of  the 
evidMice,  while  the  charge  in  the  instant 
case  has  no  tauii  limitations. 

But  in  Buckhanon  v.  State,  12  Ala.  App. 
56,  67  South.  718,  the  identical  charge  was 
held  to  be  bad  because  it  failed  to  qualify 
probability  by  the  word  reasonable,  and  in 
Davis  V.  State,  188  Ala.  58,  66  South.  67, 
Sayre,  J.,  held  the  charge  to  be  bad  because 
it  did  not  predicate  the  prolwbility  of  In- 
nocence as  arising  out  of  the  evidence.  The 
opinion  in  the  Davis  Case  does  not  In  express 
terms  overrule  the  long  line  of  decisions  to 
the  contrary,  but  we  are  t>oand  by  the  last 
utterance  of  the  Supreme  Court,  and  hence 
must  hold  that  the  charge  was  properly  re- 
fused. 

[0]  It  is  the  law  that  the  presumption  of 
innocence  is  an  evidentiary  fact,  and  is  a  pre- 
sumption which  remains  with  the  defendant 
until  the  state  has  shown  by  the  testimony, 
beyond  a  reasonal>le  doubt,  that  the  defend- 
ant is  guilty  as  charged,  but  charge  8  as 
framed  is  Involved,  and  as  requested  was 
properly  refused. 

[7]  Charge  4  as  requested  falls  to  fix  the 
time  at  which  the  contract  of  sale  was  made. 

Charge  6  ignores  the  priudpie  set  out  in 
the  foregoing  opinion,  and  was  therefore  bad. 

Charge  7  fails  to  fix  the  time  of  sale  that 
would  be  necessary  to  acquit  the  defendant 
of  crime. 

There  was  no  variance  between  the  allega- 
tions and  proof,  and  hence  the  charges,  in- 
cluding the  affirmative  diarge  predicated  up- 
on this  fbct,  were  properly  refused. 

[1}  Charge  11  is  covered  by  given  charge  4 
and  the  oral  diarge  of  the  court.  Charge  12 
is  covered  by  given  duirges  1,  3,  and  4. 

Charge  15  relates  to  tlie  second  count  of 
the  indictment,  which  was  withdrawn. 

Charges  13,  14,  16,  and  17  were  all  fully 
covered  by  other  given  charges,  and  by  the 
oral  diarge  of  the  court. 

There  is  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 

AtBrmed. 
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FOX  V.  STATE.    (7  DIv.  107.) 

(Supreme  Court  of  Alabama.    Dee.  2,  1920.) 

1.  Larceny  ^s»3(2) — Treapass  followed  by  fa- 
loaloua  oonvaralon  la  "larceny." 

Where  accuaed  originaUy  secured  posaes- 
Bion  of  the  automobile  without  the  owner's  coa- 
sent  by  a  tort  trespass,  and  thereafter,  while  he 
retained  possession,  formed  the  intent  to  con- 
vert the  property  to  bis  own  use,  be  is  fuilty 
of  larceny. 

[Ea.  Note. — For  other  definltiona,  see  Words 
and  Phrases,  First  and  Second  Series,  Larceny.] 

2.  Laroany  «=»3(2) — Posseaaion  under  apeoial 
oontraot  not  mado  "laroany"  by  subaequaat 
Intention. 

Where  accused  originally  acquired  posses- 
sion of  the  property  under  a  special  contract 
with  the  owner,  hia  subsequent  felonious  in- 
tent to  convert  the  property  to  his  own  use 
does  not  make  him  guilty  of  larceny. 

Certiorari  to  Court  of  AppeaU. 

Clifford  Fox  was  convicted  of  grand  lar- 
ceny. From  the  judgment  of  the  Court  of 
Appeals  affirming  the  judgment  of  convic- 
tion (87  So.  621),  he  t>ring8  certiorari.  Writ 
denied. 

Clifford  Fox,  petitioner  here,  was  Indicted 
under  two  counts;  the  first  diarglng  grand 
larceny,  and  tjie  second  charging  embezzle- 
ment of  an  automobile.  The  court  charged 
the  jury  there  could  be  no  conviction  under 
the  second  ooont,  and  the  defendant  was  con- 
victed nnder  count  1,  charging  grand  lar- 
ceny, from  which  he  prosecuted  an  appeal  to 
the  CJourt  of  Appeals,  resulting  in  an  affirm- 
ance of  the  judi^ent 

The  defendant  reserved  exceptions  to  cer- 
tain portions  of  the  oral  charge  of  the  court, 
set  out  in  the  petition  in  this  cause,  as  fol- 
lows: 

"Felonious,  as  used  in  this  indictment,  means 
that  he  did  it  with  the  purpose  to  deprive  the 
rightful  owner  of  the  benefit  of  his  property 
rights  in  the  property  taken,  and  for  the  wrong- 
ful and  fraudulent  purpose  of  appropriating  the 
property  to  himself. 

"If  you  should  find  that  occurred  in  this  case, 
and  that  afterwards  the  defendant  went  back 
to  the  car,  or  went  back  to  Williams'  premises 
where  the  car  was  kept,  and  took  it  without 
permission,  and  without  the  consent  of  Williams 
or  those  who  had  authority  to  give  Williams' 
consent,  then  it  was  a  wrongful  taking,  and  his 
possession  was  wrongful,  and,  gentlemen,  if  yon 
should  be  convinced  beyond  a  reasonable  doubt 
that  this  possession  was  wrongful,  and  that  dur- 
ing the  time  this  possession  was  wrongful  this 
defendant— if  he  had  the  felonious  intent  to  con- 
vert it  to  his  own  use,  and  did  convert  it  to  his 
own  use,  he  would  be  guilty. 

"Or  if  the  rightful  possession  had  ceased 
when  be  brought  the  car  back  to  Williams' 
bam,  and  afterwards  went  back  and  took  the 
car  without  the  consent  or  without  permission 
of  Williams  or  his  agents,  then  that  possession 


STATE  ^3 

so.) 

I  would  be  wro'ngfnl,  and  tf  whfte  in  the  wrong- 
ful possession  of  the  property  he  formed  the 
felonious  intent  to  deprive  the  owner  of  the 
use,  to  deprive  WiUiams  of  his  property,  it 
would  be  larceny. 

"But  if  the  defendant  got  into  the  possession 
of  this  automobile  wrongfully,  and  while  thus 
in  the  wrongful  possession  of  it  made  up  his 
mind  to  convert  it  to  his  own  use,  and  to  con- 
vert it  to  his  own  use  so  as  to  deprive  the 
owner  of  the  benefit  of  his  property  right  in  the 
car,  then  it  was  a  felonious  intent,  and  a  tdcm- 
ous  taking;  if  you  believe  beyond  a  reasonable 
doubt  that  he  took  and  carried  away  this  car, 
it  is  your  dut7  to  convict" 

The  testimony  for  the  state,  as  shown. by 
the  prosecuting  witness  Williams,  tended  to 
show  some  negotiations  for  a  sale  of  the 
automobile  in  question  by  Williams  to  de- 
fendant, said  sale  to  be  a  cash  transaction, 
and  that  Williams  let  the  defendant  have  the 
car  for  the  purpose  of  trying  it  out,  defend- 
ant to  return  the  car  within  an  hour;  that 
defendant  kept  the  car  longer  than  the  time 
specified,  but  did  eventually  return  the  same 
to  Williams,  the  owner,  and  thereafter  came 
and  wrongfully  took  the  car  from  Williams' 
bam.  The  evidence  further  shows  that  on 
the  following  morning  Williams  went  in 
search  of  the  car,  and  found  it  in  front  of  de- 
fendant's house,  but  not  in  a  rnnable  condi- 
tion [only  one  tire  being  on  the  car] ;  that 
Williams  went  to  town  for  tires,  and  when  he 
returned  the  car  was  again  gone,  and  he  was 
never  again  in  possession  of  It. 

The  defendant  insisted  that  he  took  the  car 
under  the  agreement  to  purchase,  and  that 
he  did  not  return  it,  as  testified  by  Williams, 
and  that  his  possession  was  continuous  and 
rightful. 

The  court  in  its  oral  durge  Instructed  the 
jury  that  for  conviction  it  must  be  shown 
that  defendant  feloniously  took  and  carried 
away  the  car,  and  that  "feloniously"  as  used 
in  the  Indictment  meant  that  he  did  it  with 
the  purpose  of  depriving  the  rightful  owner 
of  the  benefit  of  his  property  rights  in  the 
property  taken,  and  for  the  wrongful  and 
fraudulent  purpose  of  ai^ropriating  the 
property  to  himself.  The  court  further 
charged  the  jury  that  the  first  possession 
obtained  by  the  defendant  was  rightful,  but 
that  if  he  brought  the  car  back  to  the  pros- 
ecuting witness  and  left  It  on  bis  premises 
after  having  perfected  the  journey  for  which 
the  car  was  let,  the  letting  of  the  car  for  the 
purpose  of  the  trip  ceased  and  was  no  more^ 
and  the  prosecuting  witness  was  thai  entitled 
to  the  possession  of  the  car;  and  if  thereafter 
defendant  went  back  on  Williams'  premises 
and  took  the  car  without  the  permission  or 
consent  of  Williams  or  those  having  author- 
ity to  give  his  consent,  then  it  was  a  wrong- 
ful taking,  and  if  the  jury  find  the  posses- 
sion was  wrongful,  and  that  during  the  time 
of  this  possession  be  formed  the  felonious 
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Intent  to  convert  it  to  Via  own  use,  and  did 
convert  It  to  hia  own  use,  he  would  be  guilty. 

P.  B.  CuUl,  of  Oadaden,  for  appellant. 
J.  Q.  Smitb,  Atty.  Gen.,  for  tbe  State. 

GARDNER,  J.  By  thla  proceeding  peti- 
tioner seeks  to  review  the  dedslon  of  the 
Court  of  Appeals,  afflrming  the  Judgment  of 
conviction  against  him  for  grand  larceny. 

The  questions  argued  most  strenuously  by 
counsel  for  petitioner  relate  to  the  exception 
reserved  to  certain  portions  of  the  oral 
charge  of  the  court,  which  will  appear  In  the 
statement  of  the  case. 

[1]  It  was  contended  on  the  part  of  the 
state  that  while  the  irassession  first  obtained 
by  the  defendant  for  a  limited  time  was 
rightful,  yet  that  after  the  expiration  of  that 
time  the  defendant  returned  the  car  to  the 
owner,  and  thereafter,  without  his  [owner's] 
knowledge  or  consent,  wrongfully  took  the  ear 
from  the  owner's  premises,  and  with  feloni- 
ous intent  converted  the  same  to  his  own  use. 
Counsel  lays  particular  stress  upon  that  por- 
tion of  the  court's  oral  charge  wherein  the 
Jury  were  Instructed  that  if  defendant  did  so 
wrongfully  acquire  possession  of  the  prop- 
erty, and  while  thus  in  the  wrongful  posses- 
sion the  defendant  conceived  the  purpose  to 
subsequently  convert'  it  feloniously  to  his 
own  use,  and  did  so,  this  would  be  larceny. 
We  are  dted  to  17  R.  O.  L.  J  28. 

Whatever  may  be  the  rule  elsewhere,  how- 
evec,  the  court  In  this  instance  correctly  de- 
clared the  law,  as  determined  in  this  Juris- 
diction. Speaking  of  this  subject  in  Dozler 
V.  State,  130  Ala.  57,  30  South.  396,  the  cotirt 
said: 

"If  the  criminating  tendencies  of  the  testi- 
mony in  this  case  are  to  be  t>elieved,  the 
taking  was  tortious,  a  trespass.  And  if  after 
acquiring  the  property,  he  conceived  and  exe- 
cuted the  purpose  subsequently  to  convert  it 
feloniously  to  bis  own  use  or  to  the  use  of  an- 
other, this  would  constitute  larceny." 

To  the  same  effect,  see  Weaver  v.  State,  77 
Ala.  26,  and  King  ▼.  State,  15  Ala.  App.  67, 
72  South.  552. 

We  are  therefore  of  the  opinion  that 
when  the  portions  of  the  oral  charge  of  the 
court,  to  which  exceptions  are  reserved,  are 
considered  In  connection  with,  entire  charge 
there  was  no  reversible  error,  and  that  the 
Judgment  of  the  Court  of  Appeals  in  so  af- 
firming is  correct 

[2]  However,  in  the  opinion  of  the  Court  of 
Appeals  is  the  following  expression: 

"If  the  defendant  came  into  possession  of  the 
ear  with  the  consent  of  Williams,  for  the  sole 
purpose  of  trying  it  ont  for  a  specified  time, 
and  the  defendant  changed  the  character  of  the 
possession,  having  at  the  time  the  felonious  In- 
tent, it  would  be  larceny." 


I  Under  the  drcnmstances  ontUned  In  thla 
( quotation  we  are  of  the  opinion  that  It  dlsdos- 
es  the  defendant  obtained  possession  of  the 
car  under  a  special  contract,  such  as  would 
constitute  him  a  bailee  thereof,  and  comes 
within  the  doctrine  announced  In  Croch- 
eron  v.  State,  86  Ala.  64,  6  South.  649,  U.  Am. 
St  Rep.  18,  Eggleston  v.  State,  129  Ala.  80, 
30  South.  582,  87  Am.  St  Rep.  17,  Parker  v. 
State,  111  Ala.  72,  20  South.  641,  and  Pierce 
V.  SUte,  124  Ala.  66,  27  South.  269,  to  the 
effect  there  could  be  no  conviction  of  larceny 
under  such  circumstances  without  proof  of  the 
felonious  intent  on  the  part  of  defendant  at 
the  time  he  received  the  car.  This  state- 
ment, however,  in  the  opinion  of  the  Court  of 
Appeals  was  not  necessary  to  a  determina- 
tion of  the  cause,  as  such  had  not  been  In- 
cluded in  the  oral  charge  of  the  court  and 
does  not  appear  In  any  exception  reserved 
thereto. 

It  results  that  while  tbe  foregoing  ex- 
pression does  not  meet  with  our  approval, 
yet  the  decision  of  the  Court  of  Appeals  is 
correct  and  the  petition  for  oertiorari  will- 
be  denied. 

Petition  denied. 

All  the  Justices  concur. 


(17  Ala.  App.  tei) 
PATTON  V.  Tl  DWELL.    (2  DIv.  207.) 

(Court  of  Appeals  of  Alabama.    Nov.  9,  1920. 
and  Feb.  24,  1921.) 

1.  Fraud  «=a>4l— Complaiat  muat  set  out  faeti. 

To  constitute  a  good  complaint  as  to  frand 
or  deceit  the  facts  showing  the  fraud  or  deceit 
should  be  set  out 

2.  Pleading  «=»4I  —  Each  avermeat  must  be 
Oood. 

Bach  averment  of  a  complaint  must  be  gt>od. 

3.  Fraud  <8=>I2  —  Representation  that  party 
would  deliver  maehinea  for  demoastratiOB  did 
not  relate  to  existing  fact. 

A  representation  by  a  seller  of  an  interest 
in  a  patent  on  a  boll  weevil  machine  that  he 
would  deliver  one  machine  to  a  government 
agricultural  agent  In  each  county  for  a  sample 
did  not  relate  to  a  past  or  existing  fact  but  to 
matters  in  the  future. 

4.  Trial  (3=>330(5)  —  Verdiot  for  plaintiff  oa 
different  counts  cannot  bo  applied  to  good 
count. 

A  verdict  finding  "for  the  plaintiff  on  counts 
1,  2,  3  and  4"  cannot  be  applied  to  count  3, 
where  the  other  counts  are  bad. 

9.  Pleading  d=:>366  —  Evidence  aa  to  matter 
stricken  from  pleading  loadmissiblAi 
In  an  action  for  deceit  in  the  sale  of  an  in- 
terest in  a  patent  consisting  of  false  representa- 
tions, where  an  allegation  that  defendant  guar- 
anteed a  big  dividend  wonld  be  paid  on  plaintiff's 
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Interest  had  bees  stridceii,  evidence  that  the 
patent  adventure  had  not  brought  in  any  divi- 
dend was  improper. 

Appeal  from  Circuit  Gonrt,  Bibb  County; 
B.  M.  Miller,  Jadge. 

Action  by  Zada  Tidwell  against  Lather 
Fatton  for  damagei  for  deceit  in  tbe  sale  of 
a  patmt.  The  deatb  of  plaintlfC  was  sug- 
gested, and  the  cause  rerived  in  the  ai^el- 
late  court  in  the  name  of  her  administrator. 
Judgment  for  the  plalntifC,  and  the  defend* 
ant  appeals.  Affirmed  in  response  to  the 
mandate  of  the  Supreme  Court 

The  following  counts  of  the  complaint  are 
referred  to: 

(1.)  The  plaintiff  claims  of  the  defendant  $300 
and  lawful  interest  thereon  from  February  15, 
1918,  damages  for  deceit  in  the  sale  by  the 
defendant  to  the  plaintiff  of  a  one-hundredth 
interest  in  and  to  a  weevil  machine  patent,  and 
defendant  for  the  purpose  of  making  soch  sale 
to  plaintiff  represented  to  plaintiff  at  the  time 
of  such  sale  that  he  would  deliver  at  least  one 
of  the  machines,  for  which  letters  patent  had 
been  issued  to  Iiiffi,  to  the  government  agricul- 
tural deipMistration  agent  in  each  county  in 
Alabama  in  the  early  spring  of  1818;  that  he 
bad  completed  arrangements  to  place  such  ma- 
chines on  the  general  market  for  sale  the  early 
spring  of  1918;  and  that  defendant  guaranteed 
that  a  big  dividend  would  be  paid  on  said  one- 
hundredth  interest  the  year  1918;  whereupon 
the  plaintiff  on  account  of  such  representation 
made  by  defendant  to  deceive  plaintiff  and  be- 
lieving same  to  be  true,  but  which  was  wholly 
untrue  and  known  by  the  defendant  at  the  tine 
to  be  untrue,  plaintiff  purchased  said  one-hun- 
dredth interest  the  said  sale  of  which  defendant 
made  to  plaintiff  by  means  of  such  untrue  rep- 
resentations to  the  damage  of  the  plaintiff  as 
aforesaid. 

(2)  The  plaintiff  claims  of  the  defendant  $300 
and  lawful  interest  thereon  from  February  15, 
1918,  damages  for  deceit  in  the  sale  by  the 
defendant  to  the  plaintiff  of  a  one-hundredth 
interest  in  and  to  a  weevil  machine  patent,  and 
defendant  for  the  purpose  of  making  such  sale 
to  plaintiff  represented  to  plaintiff  at  the  time 
of  such  sale  that  he  had  arranged  to  put  such 
machines  for  which  said  letters  patent  had  been 
issued  on  the  general  market  for  sale  during 
the  early  spring  of  1918,  and  would  deliver  at 
least  one  of  the  machines,  for  which  said  letters 
patent  had  been  issued  to  him,  to  the  govern- 
ment agricultural  demonstration  agent  in  each 
county  in  Alabama  in  the  early  spring  of  1918; 
that  the  defendant  would  sell  and  deliver  such 
macliines  during  the  spring  of  1918;  and  that 
defendant  guaranteed  that  a  big  dividend  would 
be  paid  irfaintiff  on  said  one-hundredth  interest 
the  year  1918;  whereupon  the  plaintiff  on  ac- 
count of  such  representations  and  believing 
same  to  t>e  true,  but  which  were  wholly  untrue 
and  known  by  the  defendant  at  the  time  to  be 
untrue,  plaintiff  purchased  said  one -hundredth 
interest  the  said  sale  of  which  defendant  made 
to  plaintiff  by  means  of  such  untrue  represen- 
tations, and  paid  defendant  therefor  on,  to  wit, 
February  16,  1918,  $300;  and  plaintiff  avers 
that  upon  the  discovery  of  such  misrepresenta- 
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tion  and  fraud  perpetrated  upon  her  by  the 
defendant  she  offered  to  the  defendant  to  re- 
scind said  sale  and  offered  to  transfer,  assign, 
and  deliver  to  defendant,  and  now  offers  to 
transfer,  assign,  and  deliver  to  defendant,  the 
assignment  of  said  one-hundredth  interest  in 
said  patent  or  letters  patent,  and  demanded  of 
the  defendant  the  return  to  tier  of  the  said 
amount  of  $800,  which  defendant  declined  and 
refused  to  do  and  which  said  amount  as  herein 
claimed  is  still  due  and  unpaid. 

(4)  I'laintiff  claims  of  the  defendant  $300  and 
lawful  interest  thereon  from  February  16, 1918, 
as  damages  for  deceit  in  the  sale  of  an  undi- 
vided one-hundredth  interest  in  and  to  two  let- 
ters patent  which  defendant  represented  to  be 
recorded  in  the  Patent  OfBce  at  Washington 
under  No.  1266036  and  No.  1241012,  which  let- 
ters represented  to  plaintiff  by  defendant  were, 
or  represented  to  be,  a  patent  on  a  boll  weevil 
machine  wiiich  patent  or  letters  patent  repre- 
sented himself  to  be  the  sole  owner  of,  aaA 
defendant  at  the  time  of  such  sale,  to  induce 
plaintiff  to  purchase  said  one-hundredth  inter- 
est, represented  to  plaintiff  that  he  had  com- 
pleted arrangements  for  the  delivery  of,  and 
would  deliver,  one  boll  weevil  machine,  made  to 
conform  to  said  letters  patent  or  patent,  to  one 
government  agricultural  demonstration  agent 
in  each  county  in  Alabama  for  samples  during 
the  eariy  part  of  the  spring  of  the  year  1918, 
and  that  he  had  also  completed  arrangements 
to  place  such  boll  weevil  machines  on  the  gen- 
eral market  for  sale  the  early  part  of  the  spring 
of  the  year  1918,  and  that  defendant  would  also 
be  engaged  in  the  sale  and  delivery  of  such 
boll  weevil  machines  during  the  spring  of  the 
year  of  1918,  wUcb  defendant  failed  to  do  as 
agreed  as  aforesaid.  And  plaintiff  avers  that 
such  representations  were  made  by  defendant 
to  induce  plaintiff  to  purchase  said  one-hun- 
dredth interest,  and  plaintiff,  relying  on  such 
representations  to  be  true,  as  she  had  a  right 
to  do,  was  thereby  induced  to  purchase  and  did 
purchase  said  interest  on,  to  wit,  February  15, 
1918,  from  defendant  and  paid  defendant  there- 
for $300,  and  plaintiff  avers  that  said  represen- 
tations made  as  aforesaid  by  the  defendant  were 
untrue  and  false,  which  defendant  well  knew  at 
tiie  time. 

Joseph  E.  Robinson,  of  Birmingham,  for 
appellant, 

Jerome  T.  Puller,  of  Centerville,  for  ap- 
pellee. 


MERRITT,  J.  Zada  Tldwell  brought  this 
suit  in  the  circuit  court  of  Bibb  county 
against  Luther  Patton.  Since  the  trial  in 
the  circuit  court  Zada  Tldwell  had  died,  and 
her  death  being  suggested,  the  suit  has  been 
revived  In  the  name  of  Phelan  Tldwell,  ad- 
ministrator, etc.  The  original  complaint 
contained  nine  counts,  the  general  affirma- 
tive charge  being  given  for  the  defendant  as 
to  counts  6,  6,  7,  8,  and  9.  Tlie  trial  court 
granted  the  defendant's  moUtm  to  strike  out 
certain  portions  of  counts,  1,  2,  and  4,  after 
which  tbe  defendant  Interposed  demurrers 
to  all  of  said  counts  viz.,  1,  2,  3,  and  4,  which 
demurrers   were   overruled,     ^nie   reporter 
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wUl  set  ont  counts  1,  2,  and  4,  as  they  ap- 
pear after  the  motion  to  strike  prevailed. 

There  can  be  no  doubt  but  that  count  8  is 
for  breach  of  contract,  while  counts  1,  2,  and 
4,  were  Intended  for  deceit  or  misrepresen- 
tation. The  misrepresentation  or  deceit  al- 
leged in  counts  1  and  2  is  that  at  the  time  of 
the  sale  by  defendant  to  plaintiff  of  a  certain 
interest  in  a  weevil  machine  patent  the  de- 
fendant represented  that  "he  had  completed 
arrangements  to  place  such  machines  on  the 
general  market  for  sale  the  early  spring  of 
1918." 

In  addition  to  this  averment  of  misrepre- 
sentation in  count  4  was  the  averment  that 
defendant  stated: 

"That  he  had  completed  arrangements  for  the 
delivery  of  and  would  deliver  one  boll  wievil 
machine  made  to  conform  to  said  letters  patent 
to  one  government  agricultural  demonstration 
agent  in  each  county  in  Alabama  for  sataples 
during  the  early  part  of  the  spring  of  the  year 
1918." 

Aside  from  the  grounds  of  demurrer  ques- 
tioning these  counts  In  many  other  respects, 
we  think  there  can  be  no  doubt  that  In  re- 
spect to  the  above  averments  they  should 
have  been  sustained.  That  arrangements 
had  been  completed  to  place  such  machines 
on  the  general  market  for  sale  was  a  mere 
conclusion  of  the  pleader,  and  in  no  way 
averred  as  to  whether  the  arrangements 
completed  were  as  to  finances,  manufacture, 
or  la  what  particular  respect  arrangements 
had  been  completed. 

[1]  To  c(Mistltute  a  good  complaint  as  to 
fraud  or  deceit  the  facts  showing  the  fraud 
or  deceit  should  be  set  out.  StoufTer  v. 
Smith-Davis  Hardware  Co.,  154  Ala.  301,  45 
South.  621,  129  Am.  St  Bep.  59. 

[2,  3]  Each  avermoit  of  a  c(Mnplalnt  must 
be  good,  and  the  representation  alleged  in 
count  4,  that  the  defendant,  "would  deliver 
one  boll  weevil  machine  made  to  conform 
to  said  letters  patent  to  one  government  ag- 
ricultural agent  In  each  county  in  Alabama 
for  samples  during  the  early  part  of  the 
spring  of  the  year  1918,"  related  not  to  a 
past  or  existing  fact,  but  to  matters  in  fu- 
ture, and  was  subject  to  demurrer.  20  Oyc. 
98;  Meier  v.  Jackson,  78  Mo.  App.  396. 

[4]  The  demurrers  were  properly  overrul- 
ed to  count  3,  and  if  the  Jury  had  predicated 
its  verdict  on  this  count,  the  erroneous  over- 
ruling of  the  demurrers  to  the  bad  counts 
would  have  been  without  injury,  but  the  ver- 
dict of  the  Jury  was  that  "we  find  for  the 
plaintiff  on  counts  1,  2,  3,  and  4,"  which,  of 
course,  precludes  an  application  to  any  par- 
ticular one  of  said  counts. 

[<]  Such  wide  latitude  being  permissible 
in  the  introduction  of  evidence  in  cases  of 
this  character,  we  would  hardly  feel  war- 
ranted in  reversing  the  case  for  what  ap- 


pears to  be  error  In  permitting  the  plaintiff 
to  show,  over  the  defendant's  objection,  that 
the  patent  adventure  had  not  brought  In  any 
dividend,  but,  Inasmuch  as  the  case  must  go 
back  for  another  trial,  we  feel  that  this  tes- 
timony was  Improper,  and  may  have  preju- 
diced the  defendant's  case.  The  allegati(Hi 
had  been  stricken  that  the  defendant  guar- 
anteed a  big  dividend  would  be  paid  to  plain- 
tiff on  her  interest  in  the  patent,  and  no 
phase  of  the  case,  as  presented  to  us,  would 
appear  to  make  this  competent 

For  the  errors  pointed  out  the  cause  must 
be  reversed. 
.  Reversed  and  remanded. 

MEKRITT,  J.  Under  the  decision  of  the 
Supreme  Court  in  Bz  parte  Phelan  Tldwell, 
Administrator,  etc.,  87  South.  626  (petition 
for  cerUorari,  2d  Div.  736),  the  Judgment  of 
the  trial  court  must  be  afiSrmed. 

AfiEirmed. 


(»S  Ala.  251) 

Ex  parte  Tl  DWELL. 

PATTON  V.  TIDWELL. 

(2  Div.  796.) 

(Supreme  Court  of  Alabama.    Jan.  27,  1921.) 

1.  Frauds  «=>4I— Counts  held  sufnclent. 

In  an  action  for  deceit  in  the  sale  of  an  in- 
terest in  a  patent  on  a  weevil  machine,  con- 
sisting of  false  representations  that  arrange- 
ments had  been  completed  to  place  the  ma- 
chines on  the  market  and  to  place  one  with  eadi 
government  agricultural  demonstratioD  agent  in 
Alabama,  and  that  one  machine  would  be  so 
delivered  to  each  of  such  agents,  counts  held  to 
set  out  the  facts  constituting  the  fraud  relied 
upon  and,  to  aver  every  necessary  fact  with 
sufficient  certainty. 

2.  Fraud  $=:»43— Complaint  held  to  allege  mis- 
representatioRS  as  to  existing  fact. 

In  an  action  for  deceit  in  the  sale  of  an  in- 
terest in  a  patent  allegations  that  defendant 
represented  iiiat  he  bad  completed  arrange- 
ments for  the  delivery  of,  and  would  deliver, 
one  of  the  patented  machines  to  a  government 
agricultural  demonstration  agent  in  each  coun- 
ty, and  had  completed  arrangements  to  place 
such  machines  on  the  general  market,  were  in 
the  conjunctive  and  not  in  the  alternative,  and 
did  not  merely  allege  an  undertaking  to  do  cer- 
tain things  in  the  future  but  a  representation 
that  defendant  had  already  made  and  completed 
arrangements  for  the  delivery  of  the  machines 
to  such  agents  and  for  the  market 

Certiorari  to  Court  of  Appeals. 

Action  by  Zada  Tldwell  against  Luther 
Patton,  in  which  Phelan  Tldwell,  as  admin- 
istrator of  Zada  Tldwell,  was  substituted  as 
plaintiff.  A  Judgment  for  plalntUI  was  re- 
versed by  the  Court  of  A^;>eals,  and  the  ad- 
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mlnlstrator  bring!  cotiorari.  Writ  award- 
ed, and  Judgment  of  the  Court  of  Appeals 
reversed  and  cauae  remanded. 

The  following  counts  of  tbe  complaint  are 
referred  to: 

(1)  nie  plaintiff  daima  of  the  defendant 
$300  and  lawful  interest  thereon  from.  Feb- 
mar;  US,  1018,  damages  for  deceit  In  the  sale 
by  the  defendant  to  the  plaintiff  of  a  one- 
hundredth  interest  in  and  to  a  weevil  madine 
patent,  and  defendant  for  the  purpose  of  mak- 
ing such  sale  to  plaintiff  represented  to  plain<- 
tiff  at  the  time  of  such  sale  that  he  would  de- 
liver at  least  one  of  the  macliines,  for  which 
letters  patent  had  been  issued  to  him,  to  the 
government  agricultural  demonstration  agent 
in  each  county  in  Alabama  in  the  early  spring 
of  1018;  that  he  bad  completed  arrangements 
to  place  such  machines  on  the  general  market 
for  sale  the  early  spring  of  1918;  and  that 
defendant  guaranteed  that  a  big  dividend  -would 
be  [>ald  <»  said  one-hnndredth  interest  the  year 
1918;  whereupon  the  plaintiff  on  account  of 
snch  representation  made  by  defendant  to  de- 
ceive plaintiff  and  believing  same  to  be  true, 
but  which  were  wholly  untrue  and  known  by 
the  defendant  at  the  time  to  be  untrue,  plain- 
tiff purchased  said  one-hundredth  interest  the 
said  sale  of  which  defendant  made  to  plaintiff 
by  means  of  snch  untme  representations  to  the 
damage  of  the  plaintiff  as  aforesaid. 

(2)  The  plaintiff  claims  of  the  defendant  $800 
and  lawful  interest  thereon  from  February  15, 
1918,  damages  for  deceit  in  the  sale  by  the  de- 
fendant to  the  plaintiff  of  a  one-hundredth  in- 
terest in  and  to  a  weevil  machine  patent,  and 
defendant  for  the  purpose  of  making  such  sale 
to  plaintiff  represented  to  plaintiff  at  the  time 
of  snch  sale  that  he  had  arranged  to  put  such 
machines  for  which  said  letters  patent  had  been 
issued  on  the  general  market  for  sale  during 
the  early  spring  of  1918,  and  would  deliver 
at  least  one  of  the  machines,  for  which  said 
letters  patent  had  been  issued  to  him,  to  the 
government  agricultural  demonstration  agent  in 
each  county  in  Alabama  in  the  early  spring 
of  1918;  that  the  defendant  would  sell  and 
deliver  such  machines  during  the  spring  of 
1018;  and  that  defendant  guaranteed  that  a 
big  dividend  would  be  paid  plaintiff  on  said 
one-hundredth  interest  the  year  1918;  whereup- 
on the  plaintiff  on  account  of  such  representa- 
tions and  believing  same  to  be  true,  but  which 
were  wholly  untrue  and  known  by  the  defend- 
ant at  the  time  to  be  untrue,  plaintiS  pur- 
chased said  Mie-hundredth  interest  the  said 
sale  of  which  defendant  made  to  plaintiff  by 
means  of  such  untrue  representations,  and  paid 
defendant  therefor  on,  to  wit,  February  16, 
1918,  $300;  and  plaintiff  avers  that  upon  the 
discovery  of  such  misrepresentation  and  fraud 
perpetrated  upon  her  by  the  defendant  she  of- 
fered to  the  defendant  to  rescind  said  sale  and 
offered  to  transfer,  assign,  and  deUver  to  de- 
fendant, and  now  offers  to  transfer,  assign,  and 
deliver  to  defendant  the  assignment  of  said  one- 
hundndtb  interest  in  said  patent  or  letters  pat- 
ent, and  demanded  of  the  defendant  the  return 
to  her  of  the  said  amount  of  $300,  which  de- 
fendant declined  and  refused  to  do  and  which 
■aid  amount  as  herein  claimed  is  still  due  and 
unpaid. 


(4)  Plaintiff  daims  «f  the  defendant  $300 
and  lawful  interest  thereon  from  Febmary  15, 
1918,  as  damages,  for  deceit  in  the  sale  of  an 
imdivided  one-hnndredth  interest  in  and  to  two 
letters  patent  which  defendant  represented  to 
be  recorded  in  the  Patent  Office  at  Washington 
under  No.  1256038  and  No.  1241012,  which  let- 
ters represented  to  plaintiff  by  defendant  were, 
or  represented  to  be,  a  patent  on  a  boll  weevil 
machine  which  patent  or  letters  patent  repre- 
sented himself  to  be  the  sole  owner  of,  and 
defendant,  at  the  time  of  such  sale  to  induce 
plaintiff  to  purchase  said  one-hundredth  inter- 
est, represented  to  plaintiff  that  he  had  com- 
pleted arrangements  for  the  delivery  of,  and 
would  deliver,  one  boll  weevil  machine,  made 
to  conform  to  said  letters  patent  or  patent,  to 
one  government  agricultural  demonstration 
agent  in  each  county  in  Alabama  for  samples 
during  the  early  part  of  the  spring  of  the  year 
1018,  and  that  he  had  also  completed  arrange- 
ments to  place  such  boll  weevil  machines  on 
the  general  market  for  sale  the  early  part  of 
the  spring  of  the  year  1918,  and  that  defend- 
ant would  also  be  engaged  in  the  sale  and  de- 
livery of  audi  boll  weevil  machines  during  the 
spring  of  the  year  of  1918,  which  defendant 
failed  to  do  as  agreed  as  aforesaid.  And  plain- 
tiff avers  that  such  representations  were  made 
by  defendant  to  induce  plaintiff  to  pordiase 
said  one-hundredth  interest,  and  plaintiff,  rely- 
ing on  such  representations  to  be  true,  as  she 
had  a  right  to  do,  was  thereby  induced  to  pur- 
chase and  did  pnidiase  said  interest  on;  to  wit, 
February  15,  1918,  from  defendant  and  paid 
defendant  therefor  $300^  and  plaintiff  aveta 
that  said  representations  made  as  aforesaid  by 
the  defendant  were  untrue  and  false,  which  de- 
fendant well  knew  at  the  time. 

Jerome  T.  Fuller,  of  Centervllle,  for  ap- 
pellant. 

Joseph  B.  Robinson,  ot  Birmingham,  for 
appellee. 

ANDERSON,  C.  J.  [1,1]  The  Court  of 
Appeals  reversed  this  case  upon  the  theory 
that  counts  1,  2,  and  4  were  subject  to  the 
defendant's  demurrer  for  falling  to  set  out 
the  facts  constituting  the  fraud  relied  upon 
by  the  plaintiff.  In  this  we  think  that  the 
Court  of  Apiwals  was  in  error.  Each  of 
said  counts  avers  every  fact  necessary  to  the 
maintenance  of  the  action  with  sufficient  cer- 
tainty. Henry  v.  Allen,  S3  Ala.  107,  9  South. 
579,  and  cases  there  cited.  The  plea  criticized 
OS  being  faulty  as  to  the  averment  of  facts 
as  to  fraud  in  the  case  of  Stouffer  v.  Smith- 
Davis  Co.,  154  Ala.  301,  45  South.  621,  129 
Am.  St  Rep.  59,  is  quite  different  from  the 
counts  of  this  complaint,  as  can  readily  be 
observed  from  a  comparison  of  same.  The 
Court  of  Appeals  also  condemns  count  4  be- 
cause of  the  insufficient  or  Improper  alter- 
native averment  that  defendant  agreed  to 
deUver  one  boll  weevil  machine  made  to  c<hi- 
form  to  said  letters  pat^it  to  one  govern- 
ment  agricultural  agent  in  each  coimty  in 
Alabama  for  samples  during  the  early  part 
of  the  spring  of  the  year  1918.    The  Court 
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of  Appeals  treats  Oils  as  an  alternative 
averment,  -when  it  is  In  the  conjunctive. 
The  gravamen  of  the  complaint  and  the 
fraud  complained  of  was  not  that  the  de- 
fendants merely  undertook  to  do  certain 
things  in  the  future,  but  had  already  made 
and  completed  arrangements  for  the  delivery 
of  the  machine  the  early  part  of  the  spring 
of  1918  for  the  market  and  to  the  said  dem- 
onstration agents. 

The  writ  of  certlwari  la  hereby  awarded. 
The  judgment  of  the  Court  of  Appeals  Is 
reversed,  and  the  cause  is  remanded  to  said 
court  for  further  consideration  in  conform- 
ity with  this  opinion. 

Writ  awarded. 

All  Justices  concur,  except  MILLBB,  J., 
not  sitting. 


(17  Ala.  App.  6») 

MOTE  V.  STATE.    (7   DIv.  628.) 

(Oonrt    ot    Appeals    of    Alabama.    Jane    22, 
1020.) 

Indlotment  sad   informatloa  «=»  1 90— Defend- 
ant, charged   with  vioiating  bone  dry  law, 
may   be   oonvloted   of  attempting  to   make 
whisky. 
Defendant,  diarged  with  violation  of  the 
Weakley  Bone  Dry  Law,  could  be  convicted 
of  attempting  to  make  whisky,  where  proof 
established    such    attempt,    in    view    of    Code 
1007,   i  6311,   7316,   authorizing   a  conviction 
for  attempts  under  indictment  charging  the  of- 
fense, and  section  7622,  providing  for  a  pun- 
ishment, if  not  specified  in  the  Code. 

Appeal  from  Orcait  Court,  Calhoun  Coun- 
ty; Hugh  D.  Merrill,  Judge. 

Charlie  Mote  was  convicted  of  manufac- 
turing prohibited  liquor,  and  he  appeals.  Af- 
firmed. 

Willett  ft  Walker,  of  Annlston,  for  appel- 
lant 

J.  Q.  Smith,  Atty.  Oen.,  and  Lamar  Field, 
Asst  Atty.  Qen.,  for  the  Stat& 

BRICKEN,  P.  J.  The  defendant  was  Joint- 
ly Indicted  with  two  others,  not  on  trial,  for 
the  offense'  of  violating  the  act  approved 
January  25,  1919,  "to  further  suppress  the 
evils  of  Intemperance,"  known  as  the  Weak- 
ley Bone  Dry  Law.    Acts  1919,  p.  6. 

While  the  evidmce  failed  to  establish  the 
fact  that  the  defendant  actoaUy  did  distill, 
make,  or  manufacture  any  alcoholic,  spirlt- 
nons,  or  malted  or  mixed  liquors  or  beverag- 
es of  which  a  part  was  alcohol,  the  testimo- 
ny la  without  dtspute  that  he  was  caught 
In  the  act  of  attempting  to  do  so,  as  was 
shown  by  the  testimony  of  one  of  the  wit- 
nesses, who  said: 

"We  broke  into  their  arrangements  before 
they  bad  time  to  make  any  whisky." 


The  undisputed  facts  la  the  case  are  that 
Sheriff  Parker  and  two  other  men  located 
a  seemingly  new  still  in  the  mountains  at 
Calhoun  county,  the  still  b^ng  all  set  up  and 
"ready  to  go."  They  found  it  Just  before  day, 
and,  in  the  language  of  Sheitff  Parker,  the 
cap  was  on  the  still,  and  it  was  ready  to  run, 
and  there  were  some  two  to  five  barrels  of 
beer  there.  No  one  was  at  the  still  when 
they  first  found  it,  and  the  officers  secreted 
themselves  near  by  and  waited  until  about 
7  o'clock,  at  which  time  they  heard  talking 
at  the  still  and  it  was  fired  up.  They  wait- 
ed then  until  about  9  o'clock  before  they 
raided  the  still.  The  still  was  a  new  one, 
and  looked  like  this  was  the  first  "run"  they 
had  made.  They  had  a  good  rock  furnace, 
where  the  fire  went  around  the  still  both 
ways.  In  some  places  the  still  was  leaking 
smoke,  and  the  defendant  and  two  others 
were  daubing  around  and  fixing  these  plac- 
es. The  defendant  appeared  to  be  the  prin- 
cipal dauber.  The  officers  waited  until  the 
still  was  hot  and  running.  The  proverbial 
■little  brown  Jug"  was  under  the  spout  of 
the  still,  ready  to  receive  the  sorely  con- 
demned, much  sought,  and  oft-times  deemed 
most  precious,  fluid.  Then  came  the  sheriff 
with  his  assistants  and  guns.  "O  temporal 
O  mores  I"  The  defendant,  though  barefoot- 
ed and  with  pants  rolled  up,  took  to  his  heels, 
and  stopped  only  at  the  insistent  and  omi- 
nous barking  of  the  miniature  artillery,  con- 
pled  with  the  statement  of  the  sheriff,  If  he 
did  not  halt,  he  would  shoot  him;  It  ap- 
pearing then  to  defendant  that  under  these 
conditions  "discretion  was  the  better  part  of 
valor,"  and  he  stoK>ed. 

No  testimony  was  offered  by  the  defendant, 
and  after  the  state  had  closed  its  case,  coun- 
sel fbr  defendant  moved  the  coart  to  ex- 
clude the  testimony,  and  also  asked  for  the 
affirmative  charge.  The  adverse  rulings  of 
the  court  in  declining  to  grant  the  motion  to 
exclude  the  testimony,  and  the  refusal  to 
give  the  general  affirmative  charge  for  de- 
fendant, are  presented  for  review  and  insist- 
ed upon  as  error;  a  portion  of  the  oral 
charge  of  the  court  was  excited  to,  and 
this  question  is  also  presented. 

The  court  was  not  in  error  In  overruling 
the  motion  to  exclude  the  testimony,  nor  in 
refusing  tho  general  affirmative  charge  re- 
quested by  defendant,  for  the  reasons  herein- 
after stated  in  the  discussion  of  the  excep- 
tion reserved  to  the  oral  charge  of  the  conrt 
The  portion  of  the  oral  dbiarge  excepted  to 
Is  as  follows: 

"Under  the  evidence  In  this  case,  the  defend- 
ant would  not  be  guilty  of  the  offense  of  dis- 
tilling, making,  or  manufacturing  whisky  be- 
cause the  evidence  is  that  no  whisky  was 
made;  but  if  you  are  convinced  beyond  a  rea- 
sonable doubt  that  he  attempted  to  make  whis- 
ky, in  this  county  and  within  12  months  be- 
fore the  finding  of  this  indictment,  then  yoc 
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'will  be  aathorlced  to  eon'vict  Urn,  And  in  that 
event  yon  ahoold  assess  a  flue  of  not  more  than 
$500." 

The  Jury  returned  a  verdict  finding  the 
defendant  guilty  of  attempting  to  make  whis- 
ky, and  assessed  a  fine  against  him  of  $400. 

Xbe  defendant  relies  upon  the  cases  of  Mix- 
on  V.  State,  14  Ala.  App.  11,  70  South.  949 
and  Corkran  v.  State  (App.)  82  South.  560, 
both  of  which  cases  fully  sustain  the  defend- 
ant's counsel  In  each  of  their  contentions. 
However,  the  Mizon  Case,  supra,  and  the 
Corkran  Case,  supra  (wUch  was  decided  un- 
der the  authority  of  the  MIxon  Case),  have 
both  been  expressly  overruled  by  the  Su- 
preme Court  In  the  case  of  Corkran  v.  Stnte 
(Pecembw  18,  1919)  203  Ala.  613,  84  South. 
743.  In  this  case,  the  Snprone  Court, 
through  Anderson,  O.  J.,  said: 

"An  attempt  to  commit  a  misdemeanor  is  a 
misdemeanor,  whether  the  offense  is  created 
by  statute,  or  was  an  offense  at  common  law. 
•  •  •  A  mere  nnsDcceasful  attempt  to  com- 
mit a  substantive  crime  being  ordinarily  in- 
dictable at  the  common  law,  such  punishable 
attempts  increase  with  the  statutes  creating 
sew  crimes.  *  *  *  As  a  general  rule,  an 
attempt  to  commit  a  crime  is  a  misdemeanor, 
whether  the  crime  attempted  is  a  felony  or 
misdemeanor,  and  whether  an  offense  at  com- 
mon law  or  under  the  statute"— citing  a  large 
number  of  decisions,  including  16  C.  J.  p.  Ill, 
i  90. 

He  further  says: 

"It  is  true  that  the  compiler  of  the  forego- 
ing citation  of  Corpus  Juris  states  that  it  has 
been  held  that  'an  attempt  to  commit  a  mis- 
demeanor which  is  purely  statutory,  and  not 
malum  in  se,  is  not  indictable  as  a  separate 
misdemeanor  unless  made  so  by  statute,'  and 
cites  a  few  cases  in  note  92,  and  which  said 
exception  was  followed  by  the  Court  of  Ap- 
peals in  the  instant  case;  but  we  think  that 
the  great  weight  of  authority  adheres  to  the 
general  rule  as  above  set  forth,  including  our 
own  court,  without,  perhaps,  at  the  time  pass- 
ing upon  an  attempt  to  commit  a  statutory 
misdemeanor  not  malum  in  se.  The  holding 
of  the  Court  of  Appeals  in  the  case  at  bar,  to 
the  effect  that  an  attempt  to  commit  the  of- 
fense there  charged  was  not  nn  offensi',  was 
erroneous,  and  the  case  there  cited,  Mixon  v. 
State,  14  Ala.  App.  11,  70  South.  949,  is  also 
unaound." 

Sections  6311  and  7316  of  the  Code  of 
1907  authorize  a  con\'lctlon  for  attempts  un- 
der Indictments  charging  the  offense.  Hut- 
to  V.  State,  169  Ala.  19,  53  South.  809.  Sec- 
tion 7622  of  the  Code  1907  provides  for  a 
punishment,  If  not  ^edflcally  specified  in 
the  Coda 

The  ruHngs  of  the  court  in  the  instances 
complained  of  were  strictly  In  accord  with 
the  views  here  expressed,  and  the  verdict 
of  the  Jury  was  responsive  to  the  charge 
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of  the  court  and  the  tindlspnted  facts  of  the 
case.     It  follows,  therefore,  that  the  Judg- 
ment of  the  drcnit  court  must  be  affirmed. 
Affirmed. 


(206  Ala.  80) 
MOTE  V.  STATE.     (7  DIv.  I6S.) 

(Supreme  Court  of  Alabama.    Dee   2,  1920.) 

Certiorari  to  Court  of  Appeals. 

Petition  by  Charlie  Mote  for  writ  of  cer> 
tiorari  to  the  Court  of  Appeals  to  review  its 
judgment  (87  South.  628)  affirming  judgment 
of  conviction  of  petitioner.     Writ  denied. 

Hugh  Walker,  of  Anniston,  for  appellant. 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

GARDNER,  J.  Petition  of  Charlie  Mote  for 
certiorari  to  the  Court  of  Appeals  to  review 
and' revise  the  judgment  of  said  court  on  the 
appeal  of  Charlie  Mote  ▼.  State,  87  South 
628. 

Writ  denied. 


(81  Fla.  206) 
RAULERSON  et  al.  v.  PEEPLES. 

(Supreme  Court  of  Florida.    Feb.  16,  1921.) 

(SvUabfu  by  the  Court.) 

1.  Executiaii  <8=»l— WMt  of  "execatlon"  d*. 
fined. 

An  "execution"  is  the  writ  which  directs 
and  authorizes  an  officer  to  carry  into  effect 
the  final  judgment  or  decree  of  a  court. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Execu- 
tion (Writ  of).] 

2.  Ejectment  «=>!  19(2)— Ejectment  suit  will 
not  be  stayed  pending  betterment  proceedings. 

Injunction  will  not  lie  to  stay  the  eviction 
process  of  an  ejectment  suit,  pending  better- 
ment proceedings  for  the  recovery  of  improve- 
ments, until  after  final  Judgment  in  the  bet- 
terment suit. 

3.  Ejectment  «;;»!  19(2)— Aid  of  ohanoery  un- 
necessary to  stay  exeoutlon  of  Judgment  In 
ejectment. 

A  writ  of  possession  is  the  method  of  exe- 
cuting a  judgment  of  ejectment,  and  section 
1625,  General  Statutes  of  Florida  1906,  pro- 
vides how  a  stay  of  the  execution  may  be  bad, 
and  it  is  not  necessary  to  invoke  the  aid  of  a 
court  of  chancery  to  stay  the  execution  of  the 
judgment  in  ejectment 

4.  Equity  «=>43— Resort  to  ehancoty  Improper 
where  plain,  adequate,  and  complete  remedy 
at  law. 

Where  a  bill  presents  no  independent  equi- 
ty, and  the  only  relief  sought  is  one  for  which 
there  is  a  plain,  adequate,  and  complete  remedy 
at  law,  the  resort  to  a  court  of  chancery  is  un- 
necessary and  improper. 
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Appeal  from  Circuit  Court,  De  Soto  Coun- 
ty; George  W.  Whltehurst,  Judge. 

Suit  by  William  H.  Peeples  against  Minnie 
May  Raalerson  and  others.  From  orders 
granting  a  temporary  injunction  and  deny- 
ing a  motion  to  dissolve  the  injunction  and 
overruling  a  demurrer,  defendants  appeal. 
Rerersed. 

Leltner  &  Leitner,  of  Arcadia,  for  appel- 
lants. 

Treadwell  &  Treadwell,  of  Arcadia,  for 
appellee. 

BROWNE,  C.  J.  This  is  an  appeal  from 
interlocutory  orders  of  the  chancellor  grant- 
tag  a  temporary  injunction  to  William  H. 
Peeples,  and  denying  the  defendants'  motion 
to  dissolye  the  injunction  and  OTerroIing  a 
demurrer  to  the  bill  of  complaint 

The  parties  to  this  appeal  have  been  before 
this  court  twice  before,  in  ooonection  with 
the  property  involved  in  this  appeal. 

The  parties  who  are  appellants  in  this 
case  first  brought  a  suit  in  ejectment  against 
William  H.  Peeples  for  the  recovery  of  the 
possession  of  80  acres  of  land  in  De  Soto 
county.  Upon  an  order  of  the  trial  Judge  di- 
recting a  verdict  for  the  defendant,  writ  of 
error  was  taken  to  this  conrt,  and  the  Judg- 
ment reversed.  Raulerson  v.  Peeples,  77  Fla. 
2Q7,  81  South.  271. 

Peeples  thereafter  obtained  an  injunction 
against  the  plalntifTs  in  the  ejectment  suit, 
restraining  them  from  prosecuting  their  ac- 
tion of  ejectment. 

From  the  orders  granting  the  temporary 
injunction  and  refusing  to  dissolve  it,  and 
overruling  the  demurrer  to  the  bUl,  the  de- 
fendants appealed,  and  the  decree  of  the 
lower  court  was  reversed.  Raulerson  v. 
Peeples,  84  South.  870. 

After  the  decision  of  this  court  in  the  sec- 
ond case,  the  ejectment  suit  was  tried,  and  a 
verdict  rendered  for  Minnie  May  Raulerson 
and  her  coplalntlfFs,  finding  that  the  land  in 
question  was  the  property  of  the  plaintiffs, 
and  awarding  them  damages  and  mesne  prof- 
its. Peeples  then  filed  a  bill  to  stay  the 
eviction  process  of  the  ejectment  suit  untU 
betterment  proceedings  which  he  contemplat- 
ed Immediately  Instituting  against  the  de- 
fendants for  the  recovery  of  the  improve- 
ments mentioned  in  the  bill,  and  to  restrain 
and  enjoin  the  defendants,  their  agents,  serv- 
ants, attorneys,  and  other  employees,  from 
interfering  with  the  defendant's  right  to  pos- 
session until  after  the  final  Judgment  in  the 
betterment  suit. 

[1-3]  A  demurrer  to  the  bill  for  want  of 
equity  was  overruled.  One  of  the  questions 
raised  by  the  demurrer  is  tliat  the  only  re- 
lief sought  by  the  bill  is  to  stay  the  execu- 
tion of  the  judgment  of  ejectment,  and,  if 
the  complainants  are  entitled  to  stay  the  en- 
forcement of  the  Judgment,  section  1625, 
General  Statutes  of  Florida,  provides  how 


this  may  be  done,  and  It  Is  not  necessary  to 
invoice  the  aid  of  a  oonrt  of  diancery  to 
stay  the  execution.  Robinson  v.  Yon,  8  Fla. 
350;  Barnett  v.  Hlckson,  52  Fla.  457,  41 
South.  606.  It  is  contended  that  section 
1625  of  the  General  Statutes  does  not  apply 
to  ejectment  proceedings,  and  that  a  writ  of 
possession  is  not  an  execution.  An  "execu- 
tion" is  defined  as: 

"The  act  of  carrying  into  effect  the  final 
judgment  or  decree  of  a  court;  the  writ  which 
directs  and  authorizes  the  officer  to  carry  into 
effect  such  Judgment"  Bouvier'a  Law  Dic- 
tionary. 

The  case  of  Hinton  v.  McNeil,  S  Ohio^  S09, 
24  Am.  Dec.  315,  was  a  suit  in  ejectment 
In  the  opinion  tlie  court  said: 

"As  to  the  second  ground,  when  a  person 
claims  the  right  to  possess  a  tract  of  land 
which  is  in  possession  of  another,  the  law  gives 
such  person  the  action  of  ejectment  in  which 
tils  right  is  tried.  If  he  shows  that  he  has  die 
right  of  possession.  Judgment  is  rendered  for 
bim.  He  then  has  a  right  to  have  an  habere 
facias  poss.  commanding  the  marshal  or  sher- 
iff, the  executive  officer  of  the  court,  to  remove 
the  defendant  from  the  premises  recovered, 
and  put  the  plaintiff  in.  When  in,  he  has 
gained  the  object  of  his  suit,  and  government  or 
the  law  will  in  that  suit  do  no  more  for  liim. 
If  he  is  afterward  disturbed,  he  must  resort 
to  another  action.  He  cannot  have  another 
execution.  2  Wheat  Selw.  666.  If,  after  the 
judgment,  the  defendant  leaves  the  premises, 
or  the  lessor  can  take  possession  of  them 
peaceably,  he  may  do  so  without  execution,  and 
he  will  be  protected  by  his  judgment  as  he 
would  have  been  had  he  been  put  in  on  execu- 
tion by  the  proper  officer.  He  has  as  fully  got 
the  object  of  his  suit.  13  Johns.  234.  The  exe- 
cution and  the  officer  were  unnecessary,  as 
there  was  no  objection  or  resistance  to  his  tak- 
ing possession.  When  he  has  obtained  posse*- 
sion,  he  cannot  afterward  have  an  execution. 
Adams  on  Eject.,  by  Tillinghast,  312.  When 
the  lessor  is  in  without  execution,  as  he  has 
precisely  the  same  rights,  he  is  protected  by  his 
judgment  to  the  same  extent  why  should  not 
the  effect  be  the  same?  Why  should  he  after 
have  an  execution?  The  defendant  in  either 
case  has  the  same  right  to  commence  an  action 
of  ejectment  against  the  lessor,  or  him  whom 
he  puts  into  possession,  and  a  recovery  in  the 
second  action  against  the  lessor  would  make 
void,  as  has  been  before  said,  the  first  judgment 
If,  where  there  had  been  no  execution  on  the 
first  judgment  one  could  still  issue,  it  woold 
defeat  the  effect  of  the  second  recovery." 

It  will  be  seen  from  this  citation  that  the 
court  used  the  term  "execution"  several 
times  when  referring  to  the  writ  of  posses- 
sion. 

[4]  The  bill  presents  no  Independent  equi- 
ty, and,  as  the  only  relief  sought  is  such  that, 
if  the  defendant  In  ejectment  is  entitled  to- 
any  relief,  there  is  a  plain,  adequate,  and 
complete  remedy  by  law,  the  resort  to  a 
court  of  chancery  was  unnecessary  and  im- 
proper. 
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Should  appUcatlaii  be  made  under  chapter 
1625,  General  Statutes,  a  question  will  arise 
that,  although  not  discussed  in  the  briefs, 
we  feel  It  necessary  to  advert  to.  The  con- 
test over  this  property  has  been  before  this 
court  In  Raulerson  v.  Peeples,  77  Fla.  207, 
81  South.  ^1,  and  Baulers(»  y.  Peeples,  M 
South.  370.  The  bill  in  the  Instant  case  ad- 
mits that  the  deed  through  which  Peeples 
claims  the  property  and  by  virtue  of  which 
he  went  upon  and  Improved  it  was  null  and 
void,  because  Minnie  May  Raulerson  and 
the  other  plaintiffs  in  the  ejectment  suit  were 
the  heirs  at  law  of  John  Baulerson,  deceased, 
and  that  the  premises  in  question  was  the 
homeetead  of  John  Baulerson,  and  bis  heirs 
were  entitled  to  the  property  free  from  the 
claim  of  creditors. 

In  the  case  of  BauIersMi  t.  Peeples,  supra, 
this  court  held: 

"The  land  involved  in  this  litigation  was 
exempt  from  forced  sale  under  process  of  any 
court  daring  that  period  of  Raulerson'a  lite- 
time  when  he  lived  with  his  family  upon  the 
land  as  hia  home.  When  he  died,  the  land  was 
impressed  with  the  character  of  a  homestead. 
It  inured  to  the  benefit  of  Raolerson's  widow 
and  heirs.  It  descended  to  them  free  of  the 
claims  of  creditors." 

Should  application  to  fitay  the  eviction 
process  be  made  under  chapter  1625,  the 
question  will  then  be  presented  whether  this 
land,  which  is  impressed  with  the  character 
of  a  homestead,  can  be  subjected  to  a  claim 
for  betterments  consisting  of  clearing  the 
land,  improving  the  dwelling  house,  plant- 
ing orange  and  grapefruit  trees,  erecting 
bams  and  other  outhouses,  and  draining  and 
fencing  the  land,  when  the  result  of  a  Judg- 
ment for  these  betterments  would  be  to  sub- 
ject the  homestead  property  to  forced  sale 
to  satisfy  the  Judgment? 

As  this  question  is  not  presented  in  the 
case  under  consideration,  It  is  not  decided: 
but  attention  is  directed  to  the  case  of  Hill 
V.  First  National  Bank  of  Marianna,  84 
South.  190.  as  bearing  uimu  it 

The  decrees  of  the  chancellor  granting  a 
temporary  Injunction,  overruling  the  motion 
to  dissolve  the  Injunctltm  and  overruling  the 
demurrer  to  the  bill  are  reversed. 

TAYLOR,  WHITFIELD,  ELLIS,  and 
WEST,  JJ.,  concur. 


(81  Fla.  6e} 

MoDANIEL  V.  HARRELL. 

(Supreme   Conrt  of  Florida.     Feb.  1,  1921.; 

(Byllabut  hy  the  Court.) 

I.  Pleading  «=>I94(I)— P>*a  to  merits  allow- 
ing defense  to  aetioa  by  proof  thereunder  Is 
not  demnrrabla. 

Where  a  plea  to  the  merits  is  of  such  na- 
ture that  under  it  a  defense  to  the  action  may 


V.  HARREIX  S31 

So.) 

be  proved,  the  plea  is  good,  and  a  damnrrer 
thereto  should  not  b«  sastained. 

2.  Judges  <e=»36— Not  dvlily  liable  for  Judielal 
acts  In  exoess  of  Jurisdiction  Involving  deol> 
sion  of  Jurlsdletlen. 

The  Judge  of  a  court  of  superior  or  general 
jurisdiction  is  not  civilly  liable  for  his  judicial 
acts  in  excess  of  his  jurisdiction  when  8U<^ 
acts  involve  affirmative  decisions  of  the  fact 
of  jurisdiction  of  such  court,  even  though  such 
decisions  .may  be  erroneous,  provided  there  is 
not  a  clear  absence  of  jurisdiction. 

3.  Judges  «=>36— Inferior  oourt  Judge  exempt 
from  liability  for  aott  even  In  exoeu  of  Ju- 
rlsdiotlon. 

Judges  of  inferior  courts,  as  well  as  judges 
of  coarta  of  superior  and  general  jurisdiction, 
are  exempt  from  dvil  liability  in  damages  for 
their  judicial  acts,  even  when  such  acts  are 
in  excess  of  their  jurisdiction,  provided  there 
is  not  a  clear  absence  of  jurisdiction. 

4.  Judges  «=33e— Not  civilly  liable  for  exceed- 
ing authority  in  imposing  sentenee  under  un- 
constitutional ordinance. 

The  judge  of  a  court  which  has  jurisdiction 
of  the  person  and  jurisdiction  to  try  an  accused 
for  an  offense  with  which  be  is  charged  is  not 
civilly  liable  for  exceeding  his  authority  in  im- 
posing sentence  and  inflicting  punishment  un- 
der an  ordinance  which  is  later  declared  to  be 
unconstitutional,  and  therefore  unenforceable. 

Ellis,  J.,  dissenting.. 

Error  to  Circuit  Court,  Leon  County;  E.  0. 
Love,  Judge. 

Action  by  J.  J.  Harrell  against  J.  B.  Mc- 
Daniel.  Judgmebt  for  plaintUI,  and  defend- 
ant brings  error.    Reversed. 

Myers  &  Myers,  of  Tallahassee,  for  plalm- 
tltr  In  error. 

W.  C.  Hodges  and  Fred  H.  Davis,  both  of 
Tallahassee,  for  defendant  in  error. 

WEST,  J.  In  an  action  of  trespass  for 
false  Imprtscmment  there  was  a  verdict  and 
judgment  for  plaintiff.  Writ  of  error  from 
this  court  was  taken  by  defendant 

The  declaration  alleges,  in  substance,  that 
the  defendant  caused  the  plaintiff  to  be  un- 
lawfully and  forcibly  restrained  of  his  lib- 
erty by  the  chief  of  police  of  the  city  of  Tal- 
lahassee, and  did  unlawfully  and  falsely  Im- 
prison plaintiff  in  the  city  jail  of  the  city  of 
Tallahassee,  where  the  plaintlfl  was  injured 
and  damaged,  was  brought  Into  public  In- 
famy, scandal,  and  disgrace,  was  brought  In- 
to contact  with  filth  and  vermin  In  said  city 
Jail,  and  greatly  suffered  In  body  and  mind 
by  reason  thereof,  was  forced  to  be  absent 
from  his  business  as  a  dealer  in  merchandise 
for  a  stated  period  to  his  great  loss,  and  was 
otherwise  injured  and  damaged. 

Defendant  demurred  to  this  declaration, 
and  upon  a  hearing  the  demurrer  was  over- 
ruled.   Thereupon  defendant  filed  his  plea  of 
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not  gmllty,  and  thereafter  dnring  the  pro- 
gress of  the  trial  filed  a  second  plea  to  the 
decIaraUon,  which  on  demnrrer  was  held  in- 
sufficient as  a  defense  to  the  action. 

The  first  assignment  of  error  questions  the 
correctness  of  the  ruling  of  the  court  in  over- 
ruling defendant's  demurrer  to  plaintiff's 
declaration.  The  essential  allegations  of  the 
declaration  are  substantially  set  out  herein. 
The  case  is  to  be  reversed  because  of  error  in 
other  rulings,  and  a  discussion  of  the  ques- 
tions presented  by  this  assignment  will  be 
unnecessary.  It  is  sufficient,  we  think,  to  say 
that  the  declaration  contains  sufficient  al- 
legations to  withstand  the  demurrer  inter- 
posed. 

The  second  assignment  of  error  la  predi- 
cated upon  the  ruling  sustaining  the  demur- 
rer to  the  second  plea  of  defendant  This 
plea  contains  averments  to  the  effect  that  de- 
fendant was  mayor  of  the  city  of  Tallahas- 
see; that  it  was  his  duty  as  such  mayor  to 
see  to  It  that  the  ordinances  of  said  dty 
were  faithfully  executed;  that  he  was  em- 
powered by  the  charter  and  ordinances  of  the 
dty  by  his  warrant  to  have  brought  befor« 
him  persons  charged  with  violating  the  or- 
dinances of  the  dty,  to  inquire  into  the  truth 
or  falsity  of  such  charges,  and  to  decide  up- 
on the  guilt  or  innocence  of  accused  persona 
and  impose  penalties  upon  those  found  to  be 
guilty  of  violations  of  the  ordinances;  that 
the  plaintiff  was  arrested  and  brought  be- 
fore the  defendant  as  mayor  upon  a  charge 
of  violating  a  designated  ordinance  of  the 
dty,  which  ordinance  had  been  duly  passed 
by  the  governing  board  of  the  dty ;  that  the 
plaintiff  was  tried  by  the  defendant  as  may- 
ir  and  found  guilty  as  charged  and  sentenced 
by  the  defendant  as  mayor  to  pay  a  fine  of  a 
stated  amount,  and  in  default  thereof  to  be 
Imprisoned  for  a  stated  period ;  that  the 
plaintiff,  having  failed  and  refused  to  pay 
said  fine,  was  thereupon  committed  to  the 
dty  Jail  of  the  dty  by  the  chief  of  police  of 
the  dty  in  pursuance  of  said  Judgment  and 
there  held  until  released  upon  a  writ  of  ha- 
beas corpus  issued  by  the  Supreme  Court  of 
Hie  state;  that  in  the  habeas  corpus  proceed- 
ing it  was  adjudged  that  the  ordinance  un- 
der which  plaintiff  was  sentenced  by  the  de- 
fendant as  mayor  was  void ;  that  the  arrest, 
trial.  Judgment,  sentence,  and  imprisonment 
of  plaintiff  was  done  In  good  faith  and  with- 
out malice  on  the  part  of  defendant  in  the 
belief  that  the  ordinance  under  which  he 
proceeded  was  valid,  and  that  the  proceed- 
ings thereunder  were  regular. 

[1]  The  mle  is  that,  where  a  plea  to  the 
merits  is  of  such  nature  that  under  it  a  de- 
fense to  the  action  may  be  proved,  the  plea 
Is  good,  and  a  demurrer  thereto  shoald  not 
be  sustained.  Hammers  v.  Southern  Express 
Co.,  86  South.  246;  F.  K.  G.  Ry.  v.  Chesser, 
77  Fla.  57,  80  South.  750;  National  Surety 
Co.  ▼.  Williams,  74  Fla.  446,  77  South.  212 ; 
Tampa  &  J.  R.  Co.  v.  Crawford,  67  Fla.  77, 


M  South.  437;    Standard  Phosphate  Ca  t. 
Lunn,  66  Fla.  220,  63  South.  429. 

The  defense  interposed  by  tills  plea  ia 
that  the  defendant  in  imposing  sentence  up- 
on plaintiff  was  acting  offldally  as  mayor  of 
the  dty  under  authority  ot  the  charter  and 
ordinance  of  the  city  in  the  exerdse  of  Jn- 
dicial  power  conferred  upon  the  mayor  by 
such  charter  and  ordinances,  that  the  pro- 
ceeding was  upon  a  diarge  duly  made  against 
plaintiff  hi  a  cause  within  the  Jorisdiction 
of  the  mayor  of  the  dty,  was  orderly  and 
regular,  and  that,  even  If  there  was  error  in 
holding  an  ordinance  of  the  dty  valid  and 
enforceable  when  In  fact  such  ordinance  was 
void,  defendant  cannot  be  held  dvllly  liable 
to  plaintiff  for  imposing  sentence  upon  him 
after  conviction  for  Its  violation  pursuant 
to  the  provisl(His  of  the  diarter  and  ordi- 
nances of  the  dty. 

It  is  not  necessary  that  the  plea  should 
set  up  the  evidence  upon  which  the  defense 
rests.  A  "charge"  upon  whidi  a  prosecu- 
tion in  a  mnnidpal  court  for  the  violation 
of  a  mnnidpal  ordinance  is  based  may  be, 
and  usually  is,  much  less  formal  than  a 
diarge  whidi  la  made  a  proper  basla  for  a 
criminal  prosecution  under  a  state  law.  It 
Is  also  true  generally  that,  where  an  offense 
is  committed  hi  the  presence  of  an  officer  au- 
thorized to  make  arrests,  a  formal  written 
warrant  directing  such  arrest  Is  unnecessary. 
It  appears  from  the  evidence  of  the  plaintiff 
himself  that  he  was  arrested  whUe  keeping 
his  store  open  contrary  to  the  provisions  ot 
the  ordinance  of  the  city,  which  he  did  for 
the  avowed  purpose  of  testing  the  question 
of  its  validity,  in  which  case  no  warrant  was 
necessary  to  authorize  his  arrest. 

The  plea,  we  think,  contains  averments  of 
ultimate  facts  suffident  to  permit  the  defend- 
ant to  offer  proof  of  its  material  averments, 
and  In  that  respect  It  is  suffident  under  the 
rule  stated  above,  but  it  Is  contended  that, 
if  all  the  material  averments  of  the  plea 
were  proved,  they  would  constitute  no  de- 
fense to  the  action  upon  the  theory  that  the 
mayor's  court  of  the  city  of  Tallahassee  is 
an  inferior  court  of  limited  Jurisdiction,  and 
the  Judge  of  such  court  is  not,  under  the  law, 
exempt  from  liability  in  damages  for  errors 
committed  by  him  in  the  exercise  of  such  Ju- 
dicial power  as  he  may  possess. 

[2]  It  is  conceded  that  a  Judge  of  a  court 
of  superior  or  general  Jurisdiction  is  not 
dvllly  liable  for  his  Judicial  acts  In  excess 
of  his  Jurisdiction  when  such  acts  Involve- 
■affirmative  decisions  of  the  fact  of  the  Juris- 
diction of  such  court,  even  though  such  de- 
risions may  be  wholly  erroneous,  provided 
there  Is  not  a  dear  absence  of  Jurisdiction, 
and  that  such  exemption  will  not  be  affected 
by  any  consideration  of  the  motive  with 
which  such  acts  are  done.  But  It  Is  con- 
tended that  this  prindple  Is  not  applicable 
to  inferior  courts  of  limited  Jurisdiction, 
such  as  the  mayor's  court  of  the  dty  ot  Tal- 
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lahasaee.  With  respect  to  tbis  exemption 
from  liability  In  dvU  actions  of  Judges  of 
coorts  of  superior  or  general  Jurisdiction  for 
acts  done  by  them  In  the  exercise  of  their 
Judicial  powers,  the  Supreme  Court  of  the 
United  States,  In  Bradley  v.  Fisher,  13  WalL 
835,  20  L.  Ed.  646,  speaking  through  Mr. 
Justice  Field,  said: 

"For  it  is  a  general  principle  of  the  highest 
importance  to  the  proper  adminiBtration  of 
Justice  that  a  Judicial  officer,  in  exerdsing  the 
antbority  vested  in  him,  shall  be  free  to  act 
npon  his  own  convictions,  without  apprehen- 
sion of  personal  consequences  to  himself.  lia- 
bility to  answer  to  every  one  who  might  feel 
himself  aggrieved  by  the  action  of  the  Judge 
would  be  inconsistent  with  the  possession  of 
this  freedom,  and  would  destroy  that  inde- 
pendence without  which  no  Judiciary  can  be 
either  respectable  or  usefuL" 

And  further: 

"The  exemption  of  judges  of  the  superior 
courts  of  record  from  liability  to  dvil  suit  for 
their  Judicial  acts  existing  when  there  is  ju- 
risdiction of  the  subject-matter,  though  ir- 
regnlarity  and  error  attend  the  exercise  of  the 
jurisdiction,  the  exemption  cannot  be  affected 
by  any  consideration  of  the  motives  with  which 
the  acts  are  done.  The  allegation  of  malicious 
or  corrupt  motives  could  always  be  made,  and 
it  the  motives  could  be  inquired  into  judges 
would  be  subjected  to  the  same  vexatious  lit- 
igation npon  such  allegations,  whether  the  mo- 
tives had  or  had  not  any  real  existence. 
Against  the  consequences  of  their  erroneous  or 
irregular  action,  from  whatever  motives  pro- 
ceeding, the  law  has  provided  for  private  par- 
ties numerous  remedies,  and  to  these  remedies 
they  must,  in  such  cases,  resort.  But  for  mal- 
ice or  corrnption  in  their  action  whilst  exer- 
cising their  judicial  functions  within  the  gen- 
eral scope  of  their  jurisdiction,  the  judges  of 
these  courts  can  only  be  reached  by  public 
prosecution  in  the  form  of  impeachment,  or  in 
such  other  form  as  may  be  specially  pre- 
scribed." 

The  reason  for  the  rule  exempting  Judges 
of  courts  of  superior  authority,  but  holding 
Judges  of  courts  of  inferior  authority  civil- 
ly liable  for  errors  committed  by  them,  la 
stated  by  Judge  Cooley  in  Cooley  on  Torts 
(3d  Ed.)  I  491,  as  foUows: 

"Why  the  law  should  protect  the  one  Judge, 
and  not  the  other,  and  why,  if  it  protects  one 
only,  it  should  be  the  very  one  who,  from  his 
higher  position  and  presumed  superior  learn- 
ing and  ability,  ought  to  be  most  free  from 
error,  are  questions  of  which  the  following  may 
be  suggested  as  the  solution:  The  inferior  ju- 
dicial officer  is  not  excused  for  exceeding  his 
Jurisdiction  because,  a  limited  authority  only 
having  been  conferred  upon  him,  he  best  ob- 
serves the  spirit  of  the  law  by  solving  all 
questions  of  doubt  against  his  jurisdiction.  If 
he  errs  in  this  discretion,  no  harm  is  done, 
because  he  can  always  be  set  right  by  the 
court  having  appellate  authority  over  him,  and 
be  can  have  no  occasion  to  take  hazards  so 
long  aa  his  decision  is  subject  to  review.    The 


rule  of  law  whidi  eompda  him  to  keep  within 
his  jurisdiction  at  his  peril  cannot  be  unjust 
to  him,  because,  by  declining  to  exercise  any 
questionable  authority,  he  can  always  keep 
within  safe  bounds,  and  will  violate  no  duty  in 
doing  so.  Moreover,  in  doing  so  he  keeps  with- 
in the  presumption  of  law,  for  these  are  al- 
ways against  tiie  rightfulness  of  any  authority 
in  an  inferior  court  which,  under  the  law,  ap- 
pears doubtful.  On  the  other  hand,  when  a 
grant  of  general  jurisdiction  is  made,  a  pre- 
sumption accompanies  it  that  it  is  to  be  ex- 
ercised generally,  until  an  exception  appears 
which  is  clearly  beyond  its  intent.  Its  very 
nature  is  such  as  to  confer  upon  the  officer  in- 
trusted with  it  more  liberty  of  action  in  decid- 
ing upon  his  powers  than  could  arise  from  a 
grant  expressly  confined  within  narrow  limits, 
and  the  law  would  be  inconsistent  with  itself 
if  it  were  not  to  protect  him  in  the  exercise  of 
this  judgment.  Moreover,  for  him  to  decline 
to  exercise  an  authority  because  of  the  exist- 
ence of  a  question  when  his  own  judgment  fa- 
.vored  it  would  be  to  that  extent  to  decline  the 
performance  of  duty,  and  measurably  to  defeat 
the  purpose  of  the  law  creating  his  office;  for 
it  cannot  be  supposed  that  this  contemplated 
that  the  judge  should  act  officially  as  though  all 
presumptions  opposed  his  authority,  when  the 
fact  was  directly  the  contrary." 

There  are  many  cases,  however,  holding 
to  the  effect  that  there  Is  no  soiud  basis  for 
this  distinction  and  the  tendency  of  modem 
authority  is  to  this  effect  In  Thompsoo  v. 
Jackson,  03  Iowa,  876,  61  N.  W.  1004,  27  L. 
R.  A.  92,  upon  this  question  the  ooiirt  said : 

"After  an  exhaustive  examination  of  the  cas- 
es which  make  this  distinction,  we  have  to  say 
that  we  do  not  think  that  they  are  founded  up- 
on grounds  which  can  be  sustained  by  any  logi- 
cal or  reasonable  argument." 

This  statement  Is  quoted  with  approval  by 
the  Supreme  Court  of  Georgia  in  Calhoun  ▼. 
Little,  106  6a.  836,  32  S.  E.  Bep.  86,  71  Am. 
St.  Rep.  254.  And  in  Bishop  on  Noncontract 
Law,  i  783,  In  dlscnssliig  this  question,  the 
author  says: 

"But  in  reason,  if  judges  properly  expected 
to  be  the  most  learned  can  plead  official  ex- 
emption for  their  blunders  in  the  law  a  forti- 
ori, those  from  whom  less  is  to  be  expected  and 
who  receive  less  pay  should  not  be  compelled 
to  respond  in  damages  to  their  mistakes  hon- 
estiy  made  after  due  carefulness." 

[3]  The  later  adjudications  hold,  and  we 
think  correctly,  that  there  is  no  basis  in  rea- 
son for  the  distinction  formerly  made,  and 
that  the  sounder  view  is  that  which  holds 
that  Judges  of  courts  of  limited  JurisdictloD 
are  exempt  from  civil  liability  in  damages 
for  their  Judicial  acts  In  all  cases  where 
Judges  of  courts  of  general  Jurisdiction  are 
exempt  from  such  liability.  19  Cyc.  333 ;  11 
B.  C.  L.  i  28,  p.  815;  Calhoun  v.  Little,  106 
Ga.  336.  32  S.  E.  86,  48  L.  R.  A.  680,  71  Am. 
St.  Rep.  254;  Broom  v.  Douglass  et  al.,  175 
Ala.  268,  67  South.  860,  44  L.  R.  A.  (N.  S.) 
164,  Ann.  Cas.  19140,  1166;  Lacey  T.  Hend- 
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rlckB,  164  Ala.  2S0,  61  South.  167,  137  Am. 
St.  Rep.  45;  Gordon  v.  District  Court,  38 
Nev.  1, 131  Pac.  134.  44  L.  R.  A.  (N.  S.)  1078 ; 
Bohrl  V.  Barnett,  144  Fed.  389,  75  C.  C.  A, 
327;  Scott  v.  Flshblate,  117  N.  C.  265,  23  S.  B. 
436,  30  L.  R.  A.  696 ;  Thompson  t.  Jadcson, 
supra;  McBumle  v.  SulUran,  152  Ky.  686. 
153  S.  W.  945,  44  li.  R.  A.  (N.  S.)  186;  Rush 
V.  Buckley,  100  Me.  322,  61  AU.  774,  70  L.  R. 
A.  464,  4  Ann.  Cas.  318;  Austin  y.  Vrooman, 
128  N.  Y.  229,  28  N.  B.  477,  14  L.  R.  A.  138; 
Brooks  r.  Mangan,  86  Midi.  576,  49  N.  W. 
633,  24  Am.  St.  Rep.  137;  Robertson  t. 
Parker,  99  Wis.  652,  75  N.  W.  423,  67  Am. 
St.  Rep.  889;  Pratt  v.  Gardner,  2  Oush. 
(Mass.)  63,  48  Am.  Dec.  662. 

[4]  In  the  case  under  examination  It  ap- 
pears from  the  averments  of  the  plea  that 
the  defendant  as  mayor  had  Jurisdiction  of 
the  subject-matter  and  of  the  person  when 
the  case  giving  rise  to  this  action  was  under 
cmislderatlon.  Plaintiff's  only  defense  to 
the  prosecution  brought  against  him  in  the 
mayor's  court  was  the  alleged  unconstitu* 
tlonality  of  the  ordinance  which  the  dty 
sought  to  enforce.  To  determine  that  ques- 
tion the  defendant  as  mayor  was  required 
to  taUe  Jurisdiction  of  the  cause. 

We  thidk,  therefore,  that  the  plea  stated 
a  good  defense  to  the  declaration,  and  that 
the  order  sustaining  the  demurrer  to  it  was 
errmr. 

The  Judgment  is  reversed. 

BROWNE,  C.  J.,  and  TAILOR  and  WHIT- 
FIEIiD,  JX,  concur. 
BliLIS,  J.,  dissents. 


(81  Fia.  m) 

STATE  ex  rel.  BUFORO,  Atty.  Gen.   v. 
SPENCER,  Sheriff. 

(Supreme  Court  of  Florida.    Feb.  18,  1921.) 

(Byllabut  by  the  Court.) 

1.  Offloers  ^=>94— Fees  oolleeted  oonstitute 
fund  subject  to  state  control  and  to  be  ap> 
piled  as  Legislature  dlreotSk 

Fees  collected  by  officer  represent  the 
charge  which  the  state  makes  for  services  ren- 
dered by  it  through  its  officers,  and  constitutes 
a  fund  subject  to  the  control  of  the  state  and 
to  be  applied  as  the  Legislature  directs. 

2.  Constitutional  law  «:»63(3)— Aot  giving 
county  oommisaloners  power  to  llx  com* 
pensatlon  of  all  ofncers  paid  by  fees  held 
unconstitutional. 

The  effect  of  chapter  7334,  Acts  of  1917,  is 
to  lodge  in  the  board  of  county  commissioners 
of  the  respective  counties  the  power  to  fix  the 
compensation  of  all  officers  who  are  paid  in 
whole  or  in  part  by  fees,  and  in  that  respect 
is  violative  of  article  3,  i  27,  of  the  Constitu- 
tion, which  provides  that  the  Legislature  shall 
"fix  by  law"  the  "compensation"  "of  all  state 


and  county  officers  not  otherwise  provided  for 
by  this  Constitution,"  and  of  article  8,  S  6, 
whidi  provides  that  the  compensation  of  the 
sheriff,  constable,  county  assessor  of  taxes, 
tax  collector,  superintendent  of  public  instruc- 
tion, and  county  surveyor  "shall  be  prescribed 
by  law." 

3.  Counties  «=970— Aot  empowering  oeunty 
commissioners  to  flx  salaries  of  certain  offi- 
cers held  unconstitutional. 

The  provision  of  section  1,  c.  7834,  that 
fixes  the  proportion  of  the  net  income  of  all 
officers  derived  in  whole  or  in  part  from  fees 
or  commissions,  which  the  officials  shall  re- 
ceive as  compensation  or  salary,  and  of  section 
2,  which  empowers  the  board  of  county  com- 
missioners to  fix  the  number  and  compensation 
of  the  deputies,  clerks,  or  assistants  of  all 
audi  officers,  iriaces  the  duty  of  fixing  the  sal- 
aries of  such  officers  in  the  handa  of  the  county 
commissioners,  and  is  violative  of  artide  3, 
I  27,  and  article  8,  i  6,  of  the  Oonstittttion. 

4.  Statutes  «s»64(i)— Statute  fails  where  ■■• 
eonstltutlenal  portion  cannot  be  declared  vaM 
without   defeating   legislative   purpose. 

Where  the  nnconstitntional  portion  of  aa 
act  cannot  be  dedared  void  withont  defeating 
the  manifest  legislative  purpose,  the  entire 
statute  must  fail  as  unconstitutional  and  Toid. 

Whitfield  and  West,  JJ.,  dissenting. 

Original  mandamus  by  the  State,  on  the 
relation  oC  Rivers  H.  Buford,  Attorney  Gen- 
eral, against  W.  C.  Spencer,  as  sheriff.  Mo- 
tion to  quash  alternative  .writ  granted. 

Rivers  H.  Buford,  Atty.  Gen.,  and  3.  B. 
Uainee,  Aast.  Atty.  Gen.,  for  relator. 

John  T.  G.  Crawford,  of  Jacks(myiUe, 
and  James  F.  Olen,  of  Tampa,  for  re^Hmd* 
ent. 

BROWNE,  0.  J.  These  proceedings  raise 
the  question  of  the  constitutionality  of  chap- 
ter 7334,  Acts  of  1917,  relating  to  the  com- 
pensaticm  of  county  officers  heretofore  paid 
in  whole  or  In  part  on  the  basis  of  fees  or 
commissions. 

The  Constitution  provides: 

"The  Legislature  shall  provide  for  die  dec- 
tion  by  the  people  or  appointment  by  the  Gov- 
ernor of  all  state  and  county  officers  not  oth- 
erwise provided  for  by  this  Constitution,  and 
fix  by  law  their  duties  and  compensation."  Ar- 
tide 3,  i  27. 

"The  Legislature  shall  provide  for  the  dec- 
tion  by  the  qualified  electors  in  each  county  of 
the  following  county  officers:  A  derk  of  the 
drcuit  court,  a  sheriff,  constables,  a  county 
assessor  of  taxes,  a  tax  collector,  a  superin- 
tendent of  public  instruction  and  a  county  sar- 
veyor.  •  •  •  Their  powers,  duties  and  com- 
pensation shall  be  prescribed  by  law."  Artide 
8,  i  6. 

There  are  further  provisions  of  the  Con- 
stltutlon,  relating  to  compensation  of  other 
ofiScers,  and  with  regard  to  them  all,  is  the 
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reQulrement  that,  their  oompensation  or  sal- 
ary shall  be  "fixed"  or  "prescribed"  by  "law." 

The  Constitution  of  1885  may  have  gone 
Into  details  In  some  recq>ect8  that  might  have 
been  left  to  leglslatlye  control,  but  the  people 
in  framing  the  C<Mistitutioa  had  the  right 
and  the  power  to  include  In  it  matters  of  or- 
dinary legislative  detail,  and  the  very  par- 
ticularity with  which  they  did  this  Is  an 
admonition  that  strict  compliance  with 
Its  provisions  Is  required,  and  deviation 
therefrom  by  the  Legislature  prohibited,  not- 
withstanding the  legislative  desire  to  mali:e 
such  changes  in  the  law  as  changed  Audi- 
tions seem  to  require. 

Section  1  of  diapter  7334  provides: 

"The  compensation  of  each  county  official 
now  paid  in  whole  or  in  part  on  the  basis  of 
fees  or  commissionB  shall  be  fixed 'by  the  net 
Income  of  such  oflBce  according  to  the  follow- 
ing schedule: 

"All  the  net  income  from  snch  office  not  to 
exceed  eighteen  hundred  dollars  ($1,800) ;  six- 
ty per  cent,  of  the  next  one  thousand  dollars 
<|l,O0O),  or  any  fraction  thereof;  forty  per 
cent,  of  the.  next  two  thousand  dollars  (¥2,000), 
or  any  fraction  thereof;  twenty  per  cent,  of 
the  next  two  thousand  dollars  ($2,000),  or  any 
fraction  thereof;  ten  per  cent,  of  the  rest  and 
residue." 

Section  2  provides: 

"Bach  official  shall  appoint  his  deputies, 
clerks,  or  assistants.  The  board  ot  county 
commissioners  shall  fix  the  number  and  com- 
pensation of  said  deputies,  derka,  or  assist- 
ants." 

The  effect  of  tills  section  Is  to  vest  entire- 
ly and  exclusively  in  the  county  commission- 
ers the  power  and  duty  to  fix  the  compensa- 
tion of  all  officers  who  are  paid  In  whole  or 
In  part  by  fees. 

The  authority  to  fix  the  number  and  com- 
pensation of  the  deputies,  clerks,  or  assist- 
ants of  county  officers  gives  to  the  county 
commissioners  the  power  to  so  enlarge  or 
diminish  the  net  income  from  any  office  as 
to  increase  or  reduce  the  compensation  of 
such   officials. 

Just  what  is  meant  by  "the  net  income  of 
an  office"  is  uncertain,  but  in  order  to  give 
effect  as  far  as  possible  to  the  intent  of  the 
Legislature,  we  may  assume  that  it  means 
the  residue  after  deducting  from  the  gross 
income  the  compensation  of  the'  deputies, 
clerks,  or  assistants  as  fixed  by  the  county 
commissioners.  If  an  officer  should  collect 
fees  to  the  amount  of  $5,000,  and  the  county 
commissioners  fixed  the  compensation  of  the 
deputies,  clerks,  or  assistants  at  $2,600,  they 
■would  necessarily  fix  the  compensation  of 
such  officer  at  $2,400,  because  he  would  re- 
ceive from  the  net  Income  the  first  $1,800 
and  60  per  cent  of  the  next  $1,000,  making 
$2,400  from  these  two  sources,  which  would 
exhaust  all  the  net  Income.  In  another  coun- 
ty where  the  gross  income  of  an  office  was 


635 


. SFEKCES 
8o.) 

I  the  same,  the  county  commissioners  could 
f  fix  the  compensation  of  the  officer  at  $3,600 
!  by  allowing  only  $1,400  for  salaries  of  depu- 
;  ties,  clerks,  and  assistants.    It  is  apparent 
;  titen    that   unlimited    power   is    given    the 
county  commissioners  to  raise  or  lower  the 
!  salaries  of  county  officers  by  diminishing  or 
I  increasing  the  number  and  compensation  of 
their  deputies,  clerks,  or  assistants,  and  the 
compensation  of  such  officers.  Instead  of  be- 
ing "fixed  by  law,"  as  required  by  the  Con- 
I  stltutlon,  would  be  "fixed"  by  the  county 
commissioners. 

Whatever  may  be  the  merit  or  demerit  of 
this  method  of  fixing  salaries  of  county  of- 
ficers, it  is  not  the  method  contemplated  and 
required  by  the  Constitution. 

[1]  It  Is  urged  by  the  relator  that  tf  that 
part  of  section  2  which  provides,  "The  board 
of  county  commissiODers  shall  fix  the  num- 
ber and  compensntion  of  snid  deputies,  clerks, 
or  assistants,"  Is  unconstitutional,  such  pro- 
,  vision  may  be  declared  inoperative  and  void 
without  destroying  the  act  itself,  as  the  law 
is  "sufficiently  competent  in  Itself  to  carry 
out  the  main  intent  and  purpose  of  the  J^eg- 
islature."  The  act  seems  to  have  two  well- 
defined  purposes:  (1)  To  limit  the  compen- 
sation of  certain  officers,  and  to  place  that 
limitation  under  the  control  of  the  county 
commissioners,  and  not  within  the  control  of 
the  officers  themselves;  and  (2)  to  provide 
for  a  fund  to  be  derived  of  ttie  residue  of 
the  fees  collected,  after  deducting  the  compen- 
sation of  the  officers,  their  deputies,  clerks, 
and  assistants.  This  it  was  competent  for 
the  Legislature  to  do,  as  the  fees  represent 
the  charge  made  by  the  state  for  services 
rendered  by  it  through  certain  designated 
officers.  The  state  may  g^ve  all  the  fees 
to  the  officer  as  his  oompensation,  or  it  may 
give  him  a  portion  only,  and  retain  the  re- 
mainder to  be  applied  to  such  purposes  as 
the  Legislature  may  determine.  It  Is  im- 
material that  the  bill  under  consideration 
makes  no  provision  for  the  disposition  of  the 
residue.  The  Legislature  may  do  this  at 
any  time,  and  when  it  makes  disposition  of 
the  surplus  the  officials  will  be  required 
to  account  for  it. 

[2,  S]  If  that  part  of  section  2  that  requires 
t  the  county  commissioners  to  fix  the  number 
'  and  comiiensation  of  the  deputies,  clerks,  and 
assistants  is  eliminated,  that  duty  .would  de- 
volve upon  the  officers  themselves,  and  thus 
lodge  In  them  the  power  to  prevent  the  ac- 
cumulation of  any  surplus.  This  they  could 
do  by  so  fixing  the  numl)er  and  compensation 
of  their  deputies,  clerks,  or  assistants,  as 
to  require  all  the  fees  to  pay  themselves  and 
their  deputies,  clerks,  or  assistants.  Thus, 
these  two  outstanding  purposes  of  the  law — 
the  control  of  the  compensation  of  the  offi- 
cers and  creation  of  a  fund  to  be  used  for 
such  purpose  as  the  Legislature  may  deter- 
mine— would  be  defeated. 
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[4]  The  provision  giving  the  county  com- 
missioners power  to  fix  the  salaries  (tf  the 
officers  according  to  the  fancy  of  the  board 
of  comity  commissioners,  which  may  vary  in 
each  of  the  52  counties  of  the  state,  destroys 
that  uniformity  which  la  contemplated  by 
the  Constitution,  and  Is  in  direct  violation 
of  those  provisions  of  the  Constitution  re- 
quiring the  compensation  of  county  officers 
to  be  fixed  by  law;  and,  as  this  provision 
cannot  be  eliminated  without  destroying  the 
purposes  of  the  act,  the  entire  act  must  fall 
as  unconstitutional  and  void. 

The  motion  to  quash  alternative  writ  la 
granted. 

TAYLOR,  and  ELLIS,  JJ^  concur. 
WHITFIELD,  and  WEKT,  JJ.,  dissent 


(81  Fla.  317) 

MILTON    LAND    &    INVESTMENT    CO.    V. 
OUR  HOME   LIFE   INS.  CO. 

(Supreme   Court   of   Florida.    Feb.   24,   1921. 
Rehearing  Denied  March  23,  192L) 

(SyUabut  hv  the  Court.) 

1.  Corporations  <ss»507(l3)— Return  of  *«rv- 
loo  on  mere  agent  of  oorporatlon  without 
•howing  absenoo  of  offloers  Ineffeotual. 

Under  the  statute  reerulating  the  service 
of  Bummons  on  private  corporatioos,  where  the 
return  shows  service  upon  a  mere  agent  of 
the  defendant  company,  without  showing  the 
absence  of  all  the  officers  of  the  company  of 
the  superior  classes  designated  by  the  statute 
as  those  upon  whom  service  shall  be  made,  be- 
fore resort  is  had  to  service  upon  one  of  an 
inferior  class,  the  service  is  unauthorized  and 
ineffectual  to  give  the  court  jurisdiction  of  the 
defendant  company  in  the  cause. 

2.  Appeal  and  error  «=>82 (3)— Judgment  «=> 
141— Judgment  void  for  want  of  Jurisdiction 
of  defendant  may  be  vacated;  error  lies  to 
order  vacating  Judgment  for  want  of  juris. 
diction. 

Where  a  judgment  is  void  because  the  court 
bad  not  acquired  jurisdiction  of  the  defend- 
ant in  the  cause,  such  judgment  may  be  vacat- 
ed by  the  court,  and  a  writ  of  error  lies  to 
the  orde'r  of  vacation. 

Error  to  Circuit  Court,  Jackson  County; 
O.  L.  Wilson,  Judge. 

Assumpsit  by  the  Milton  Land  &  Invest- 
ment Company  against  the  Our  Home  Life 
Insurance  Company.  Judgment  against  de- 
fendant on  default  was  vacated  on  motion, 
and  plaintiff  brings  error.   Affirmed. 

Wm.  B.  Farley,  of  Marianna,  for  plaintiff 
In  error. 

Chas.  S.  Adams  and  George  C.  Bedell,  both 
of  JacksiHivllIe,  for  defendant  in  error. 


WHITFIELD,  J.  In  an  action  of  assump- 
sit brought  by  the  land  company,  a  corpore- 
tlon,  against  the  life  insurance  company,  a 
corporation,  the  return  of  service  made  on 
the  summons  September  25,  1919,  is  as  fol- 
lows: 

"The  within  summons  came  to  band  on  the 
25th  day  of  September,  1019,  and  was  execut- 
ed in  Jackson  county,  Fla.,  on  the  25th  day  of 
September,  1919,  by  delivering  a  true  copy 
thereof  to  W.  H.  Miltop  &  Carnce  Kimbell  as 
agents  of  Our  Home  Life  Insurance  Company, 
the  ^thin-named  defendant. 

•  "A.  J.  Lewis,  Sheriff." 

A  default  for  failure  to  appear  was  entered 
by  the  clerk  against  the  defendant  corpora- 
tion. Subsequently  in  term  time  a  verdict 
and  judgment  were  rendered  against  the  de- 
fendant. After  the  adjournment  of  the  court 
for  the  term  the  defendant,  specially  appear- 
ing, moved  the  court  to  vacate  the  judgment 
and  to  stay  execntion  and  "aU  proceedings 
for  the  enforcement  of  the  supposed  Judg- 
ment" on  grounds  going  to  the  validity  of 
the  service  of  summons  and  the  judgment 
rendered  thereon ;  the  defendant  not  appear- 
ing in  the  cause  prior  to  the  making  of  the 
motion  to  vacate  the  asserted  void  judgment. 
The  court  ordered  that  the  "motion  be,  and 
the  same  is  hereby,  granted,  and  the  Judg- 
ment entered  in  this  cause  be,  and  the  same 
is  hereby,  vacated,  and  execution  and  all  pro> 
ceedlngs  for  the  enforcement  of  said  judg* 
ment  stayed." 

A  writ  of  error  was  taken  by  the  plaintiff 
below  to  the  order  above  quoted  vacating  the 
Judgment  on  grounds  that  it  is  void. 

In  Stuart  v.  Butts,  78  FU.  657,  83  South. 
606,  it  was  held  that— 

"An  order  of  a  circuit  judge  vacating  and 
setting  aside  a  default  and  final  judgment  and 
allowing  the  defendant  further  time  in  which 
to  plead  simply  opens  up  the  case  for  further 
proceedings  and  is  not  a  final  Judgment  from 
which  writ  of  error  may  be  taken." 

The  order  in  that  case  set  aside  a  default 
and  final  Judgment,  upon  motion  duly  made 
within  the  time  allowed  by  section  1424,  Gen- 
eral Statutes  1906,  for  the  purpose  of  allow- 
ing further  time  for  the  defendant  to  plead. 
That  was  not  a  final  Judgment  to  support  a 
writ  of  error  under  the  statute.  Section  1681, 
Gen.  Stats.  1006,  Compiled  Laws  1914. 

[2]  In  this  case,  as  In  Einstein  v.  Davidson, 
35  Fla.  342,  17  South.  563,  the  order  vacated 
a  final  Judgment  upon  a  motion  alleging  the 
Judgment  to  be  void,  which  motion  was  made 
after  the  time  allowed  by  the  statute  for 
making  applications  to  set  aside  default  and 
final  Judgments  for  the  purpose  of  allowing 
the  defendant  further  time  In  which  to  plead. 
The  order  in  this  case  is  a  final  adjudication 
of  an  application  to  vacate  an  alleged  void 
judgment  and  to  stay  the  execution  of  aiuc^ 
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Judgment  It  is  not  an  order  made  puisnant 
to  the  statute  setting  aside  a  default  and  final 
Judgment  to  allow  further  time  for  the  de- 
fendant to  plead.  See  3  C.  J.  407 ;  2  Ency. 
PI.  &  Pr.  loe. 

[1]  Where  a  defendant  does  not  appear  In 
a  cause,  it  is  incumbent  upon  the  plalntifT  to 
see  that  proper  service  of  legal  process  was 
duly  made  upon  the  defendant  to  give  tbe 
court  Jurisdiction  of  the  defendant  in  the 
cause.  If  legal  service  is  not  made,  and  the 
defendant  does  not  appear  in  the  cause,  the 
Judgment  may  be  void.  If  void,  the  Judgment 
may  be  vacated  on  due  at^licatlon. 

SecUon  1406,  General  Statutes  1906,  as 
amended  by  chapter  7752,  Acts  of  1918,  pro- 
vides: 

"Sec.  1406.  Upon  a  Private  Corporation.— 
Process  against  any  corporation,  domestic  or 
foreign,  may  be  served: 

"1.  Upon  the  president  or  vice  president  or 
other  head  of  tiie  corporation.  In  the  absence 
of  such  bead: 

"2.  Upon  the  cashier,  or  treasurer,  or  secre- 
tary, or  general  manager:  or,  in  the  absence  of 
all  of  the  above: 

"3w  Upon  any  director  of  such  company;  or, 
in  the  absence  of  all  of  the  above: 

"4.  Upon  any  officer  or  bosiness  agent,  resi- 
dent in  the  state  of  Florida. 

"6.  If  a  foreign  corporation  shall  have  none 
of  the  foregoing  officers  or  agents  in  tnis  state, 
service  may  be  made  upon  any  agent  transact- 
ing business  for  it  in  this  state. 

"Sec.  2.  That  all  laws  and  parts  of  laws  in 
conflict  herewith  be  and  the  same  are  hereby 
repealed. 

"Sea  3.  That  this  act  shall  take  effect  upon 
becoming  a  law. 

"Approved  Dec.  7,  19ia" 

Section  2600,  Revised  General  Statutes  of 
1920. 

"It  is  nniformly  held  under  such  statntee  that 
a  return  showing  service  upon  an  inferior  of- 
ficer or  agent  of  a  conioration,  in  order  to  bind 
the  corporation,  must  show  the  absence  of  all 
officers  of  a  superior  class  designated  in  the 
statute  as  those  upon  whom  service  shall  be  had, 
before  resort  is  bad  to  service  upon  one  of  an 
inferior  class.  The  absence  of  idl  members  of 
a  superior  class  is  a  condition  precedent  to  the 
validity  of  service  upon  a  member  of  an  in- 
ferior class.  This  is  the  clear  and  explicit  lan- 
guage of  the  statute,  and  courts  cannot  ignore 
the  expressed  intention  of  tbe  Legislature." 
Drew  Lumber  Co.  v.  Walter,  46  Sna.  2S2,  text 
254,  84  South.  244. 

In  this  case  the  sheriff's  rotu'-n  shows  tbe 
statute  was  not  compiled  with  In  making 
service  of  summons.  Consequently  tbe  court 
bad  DO  Jurisdiction  of  tbe  defendant,  and,  the 
Judgment  being  for  that  rsasmi  void,  it  was 
properly  vacated. 

Affirmed. 

BROWNE,  a  J.,  and  TAYLOR,  BLUS, 
and  WEST,  JJ.,  concur. 


On  Petition  for  Rehearing. 

PER  CURIAM.  Presumptions  in  favor  ot 
the  validity  of  a  Judgment  do  not  prevail 
against  the  record  showing  that  Jurisdiction 
of  a  defendant  had  not  been  acquired  as  pro- 
vided by  law  and  such  defoidant  had  not 
appeared  in  the  cause. 

Tbe  Judgment  having  been  held  to  be  void 
and  properly  vacated  because  the  defendant 
had  not  appeared  in  tbe  cause  and  the  return 
on  tbe  process  did  not  show  a  service  as  re- 
quired by  law,  tbe  cause  now  stands  for  i^ 
propria  te  procedure  to  be  had  therein. 

Rehearing  denied. 

All  concur. 

(SL  Fla.  2M) 
UNDERHILL  v.  STATE. 
(Supreme  Court  of  Florida.    Feb.  28»  1021.) 

(iSyUahus  hy  the  Court.) 

1.  Larceny  9=332(4)— Names  of  partners  own- 
ing stolen  property  must  be  alleged  at  oon> 
mon  law. 

At  common  law  it  is  not  sufficient  to  sllege 
the  ownership  of  stolen  property  in  a  partner- 
ship without  giving  the  names  of  tbe  partners. 

2.  Indlotmentand  Information  »=>202(6)— Con- 
viotlon  not  reversed  for  defect  in  Indictment, 
In  absence  of  objections  below. 

Where  no  question  of  the  sufficiency  of  an 
indictment  alleging  the  ownership  of  stolen 
property  in  a  partnership  without  giving  the 
names  of  the  partners  was  raised  before  the 
trial  and  verdict  of  guilty,  and  no  objections 
were  interposed  to  the  admissibility  or  com- 
petency ot  testimony  to  the  effect  that  the  al- 
leged owner  was  a  partnership  composed  of  in- 
dividuals whose  names  were  given,  a  judgment 
of  conviction  will  sot  be  reversed  upon  tbe 
ground  that  the  verdict  is  not  supported  by  the 
evidence. 

3.  Indictment  and  Information  «=»202(6)  — 
Failure  of  Indletment,  oiiarging  larceny  from 
partnership,  to  give  namss  of  partners  held 
oured  by  verdlot. 

The  defect  in  an  indictment,  charging  the 
accused  with  larceny  from  a  partnership,  with- 
out giving  the  names  of  the  individuals  compos- 
ing the  same,  when  not  called  to  the  court's  at- 
tention before  trial  and  verdict  of  conviction,  is 
not  such  as  to  require  a  reversal  of  the  judg- 
ment, where  it  does  not  appear  that  the  accus- 
ed was  misled  or  embarrassed,  but  will  be  re- 
garded as  cured  by  the  statute,  section  8962, 
General  Statutes  of  the  State  of  Florida. 

Error  to  (Circuit  Court,  De  Soto  County; 
George  W.  Whit^urst,  Judge. 

Henry  Underhlll  was  convicted  of  larceny, 
new  trial  was  denied,  and  be  brings  error. 
Affirmed. 

Leltner  &  Leitner,  of  Arcadia,  for  plaintiff 
In  error. 

Van  O.  Swearingen,  Atty.  Gen.,  and  D.  Stu- 
art Glllis,  Asst.  Atty.  Gen.,  for  the  State. 
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WEST,  J.  Plaintiff  In  error  was  Indicted 
upon  a  diarge  of  larceny.  The  property  al- 
leged to  have  been  stolen  was  one  suit  of 
clothes  of  the  value  of  $55  of  the  goods  and 
chattels  of  the  Boston  Store.  There  was  a 
verdict  of  guilty.  Motion  for  new  trial  was 
made  and  denied,  and  from  the  judgment  im- 
posing sentence  writ  of  error  was  taken. 

The  a&slgnment  of  errcHr  which  is  argued  Is 
tiiat  the  verdict  is  not  supported  by  the  evi- 
dence. The  point  Insisted  upon  is  that  the 
ownership  of  the  property  charged  to  have 
been  stolen  Is  not  proved  as  alleged.  The 
proof  is  that  the  "Boston  Store,"  the  owner 
of  the  property  alleged  to  have  been  stolen, 
is  a  partnership  composed  of  S.  Rostn  and  I. 
Silverman,  Individuals. 

[1]  Upon  the  question  of  whether  In  an  in- 
dictment for  larceny  of  the  property  of  a 
partnership  the  names  of  the  partners  should 
be  stated  the  authorities  are  not  in  accord. 
In  some  Jurisdictions  it  Is  not  necessary  to 
allege  the  names  of  the  partners  composing 
the  firm.  Porter  v.  CcMnmcmwealth,  61  S.  W. 
16,  22  Ky.  Law  Rep.  1667 ;  People  v.  Barnes, 
66  Cal.  16,  2  Pac.  493;  Pe<^le  v.  Gogglns,  80 
Cal.  229,  22  Pac.  206;  State  v.  Williams,  103 
Ind.  235,  2  N.  E  585.  Other  authorities  hold 
to  the  contrary,  however;  that  is  to  say,  that 
the  Indictment  is  Insufficient  unless  the  names 
of  the  partners  composing  the  firm  are  alleg- 
ed. Wallace  y.  People,  63  111.  451 ;  MeCowan 
V.  State,  58  Ark.  17,  22  S.  W.  955;  State  v. 
Clark,  223  Mo.  48,  122  S.  W.  665,  18  Ann. 
Cas.  1120;  Bufflngton  v.  State,  124  Ga.  24, 
52  S.  E.  19.  At  common  law  It  was  not  suffi- 
cient to  allege  ownership  in  a  partnership 
without  giving  the  names  of  the  partners. 
Wharton's  Criminal  Law  (11th  Ed.)  |i  1174, 
1220;  12  Enc.  PI.  &  Pr.  967. 

[2,  3]  The  sufficiency  of  the  indictment  In 
this  case  was  not  tested  by  demurrer  or  mo- 
tion to  quash.  Nor  was  any  objection  Inter- 
posed to  the  evidence  offered  to  show  that 
the  Boston  Store,  the  alleged  owner,  was  a 
partnership  composed  of  the  Individuals 
named. 

By  section  3962,  Gen.  Stats.,  same  Florida 
Compiled  Laws,  it  Is  provided  that — 

"No  indictment  shall  be  qaashed  or  judg- 
ment arrested  or  new  trial  be  granted  on  ac- 
count of  any  defect  In  the  form  of  the  indict- 
ment, or  of  misjoinder  of  offenses  or  for  any 
cause  whatsoever,  unless  the  court  shall  be 
of  the  opinion  that  the  Indictment  is  so  vague, 
indistinct  and  indefinite  as  to  mislead  the  ac- 
cused and  embarrass  him  in  the  preparation  of 
his  defense  or  expose  him  after  conviction  or 
acquittal  to  substantial  danger  of  a  new  pros- 
ecution for  the  same  offense." 

Inasmuch  as  the  question  now  presented 
was  not  raised  before  the  trial  of  the  case 
and  no  objection  was  made  to  the  admissibil- 
ity or  competency  of  the  testimony,  the  irregu- 
larity, tf  any,  was  cured  after  verdict  by  the 


statute.  It  does  not  appear  that  plaintiff  In 
error  was  misled  or  embarrassed,  or  that  he 
may  hereafter  be  exposed  to  the  danger  of 
another  prosecution  for  the  same  offense 
The  evidence  Is  therefore  sufficient  to  support 
the  verdict,  and  the  judgment  will  be  af- 
firmed. 
Affirmed. 

BROWNE,   C.   J.,  and  TATLOR,   WHIT- 
FIELD, and  ELLIS,  JJ.,  concur. 


(81  Pla.  226) 

HARBIN  V.  COOLEY. 

(Supreme  Court  of  Florida.    Feb.  24.   192L) 

Error  to  Circuit  Court,  De  Soto  County; 
George  W.  Whitehnrst,  Judge. 

Proceedings  between  Q.  P.  Harbin  and  H. 
George  Cooley.  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 

W.  D.  Bell,  of  Arcadia,  for  plaintiff  in  error. 
W.   C.  Langford,  of  Arcadia,  for  defendant 
in  error. 

PER  CURIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  judgment  afore- 
said and  briefs  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is 
no  error  in  the  said  judgment.  It  is,  there- 
fore, considered,  ordered,  and  adjudged  by  the 
court  that  the  said  judgment  of  the  drcnit 
court  be,  and  the  same  is  hereby,  affirmed. 


(81  Fla.  W) 
DONEQAN    V.    ADDIS    «t    al. 

(Supreme  Court  of  Florida.    Feb.  24,  1921.) 

Appeal  from  Circuit  Court,  Osceola  Coanty; 
C.  O.  Andrews,  Judge. 

Suit  in  equity  between  Arthur  B.  Donegan 
and  Wellford  Addis  and  others.  Decree  for  tbe 
latter,  and  the  former  appeals.     Affirmed. 

Johnston  &  Garrett,  of  Kissimmee,  for  ip- 
pellant. 

Kribbs,  Aherman  &  Steed,  of  Kiasinunee,  for 
appellees. 

PER  CURIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  th« 
transcript  of  the  record  of  the  decrees  afore- 
said, and  briefs  and  argument  of  counsd  for 
the  respective  parties,  and  the  record  haviat 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  is 
the  premises,  it  seems  to  the  court  that  there 
is  no  error  in  the  said  decrees.  It  la  there- 
fore considered,  ordered,  and  adjudged  by  the 
court  that  the  said  decrees  of  the  dreuit  oooit 
be,  and  the  same  are  hereby,  affirmed. 
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Timberlake  &  Bobbins,  of  Azcadia,  for  ap- 
pellant. 
Leitner  &  Lieitner,  of  Arcadia,  tot  appellee. 


(Supreme  Conrt  of  Florida.    Feb.  24,  1921.) 

AKieal  from  Circuit  Court,  Oaceola  County; 
W.  S.  Bnlloelt,  Judge. 

Proceeding  between  May  Murray,  aa  admin- 
istratrix of  the  estate  of  Peter  F.  Murray,  de- 
ceased, and  another,  and  H.  A.  Coble.  Decree 
for  the  latter,  and  the  former  appeaL    Affirmed. 

Timberlake  A  Bobbins,  of  Arcadia,  for  ap- 
peDanta. 

Johnston  ft  Oarrett,  of  Kiesimmee,  for  ap- 
pellee. 

PEB  CCBIAM.  This  cause  having  been 
heretofore  submitted  to  the  conrt  upon  the 
transcript  of  the  record  of  the  decree  aforesaid 
and  briefs  and  argument  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now 
advised  of  its  Judgment  to  be  given  in  the  prem- 
ises, it  aeeoiB  to  the  court  that  there  is  no 
error  in  the  said  decree.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  the  said  decree  of  the  circuit  conrt  be  and 
the  same  is  hereby  affirmed,  except  as  it  may 
order  costs  to  be  taxed  against  the  adminis- 
tratrix in  TidatiMi  of  section  2400,  Oeneral 
Statutes. 

(SI  FIs.  220) 

WEEKS  V.  MILLER-JACKSON  GRAIN  CO. 

(Supreme  Court  of  Florida.    Feb.  24,  1921.) 

Error  to  Circuit  Court,  Hernando  County; 
W.  S.  Bullock,  Judge. 

Proceeding  between  P.  L.  Weeks  and  the 
MUler-Jackson  Grain  Company.  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

Oeorge  C.  Martin,  of  Brooksville,  for  plaintU! 
in  error. 

Altman  &  Morrow,  of  Tampa,  for  defendant 
tn  error. 

PEB  CUBIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
tranacript  of  the  record  of  the  Judgment  afore- 
said, and  briefs  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  in  the 
premises.  It  seems  to  the  conrt  that  there  is 
no  error  In  the  said  judgment.  It  is  therefore 
considered,  ordered,  and  adjudged  by  the  court 
that  the  said  Judgment  of  the  circuit  court  be, 
and  the  same  is  hereby,  affirmed. 


(81  Fla.  221) 

8EMPLE  V.  SEMPLE. 

(Supreme  Court  of  Florida.     Feb.  24,  1921.) 

Appeal  from  Circuit  Court,  De  Soto  Coun- 
ty;   Oeorge  W.  Whitehurst,  Judge. 

Suit  between  Marguerite  O.  Semple  and  John 
S.  Semple.  Decree  for  the  latter,  and  the  for- 
mer appeal*.    Affirmed. 


PEB  CUBIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  decree  afore- 
said and  briefs  and  argument  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now 
advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is 
no  error  in  the  said  decree.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  hy  the  conrt 
that  the  said  decree  of  the  circuit  court  b«, 
and  the  same  is  hereby,  affirmed. 


(81  Fla.  283) 

MICKLER  V.  STOKES. 

(Supreme  Conrt  of  Florida.    Feb.  26,  192L) 

Error  to  Circuit  Court,  Pasco  County;  D. 
K.  Beaves,  Judge. 

Proceeding  between  P.  O.  Mickler  and  J.  B. 
Stokes.  Judgment  for  the  latter,  and  the  for- 
mer brings  error.    Affirmed. 

J.  C.  Davant,  of  Brooksville,  for  plaintiff  In 
error. 

Arthur  L.  AuvU,  of  Dade  CSty,  for  defend- 
ant In  error. 

PEB  CUBIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  judgment  afore- 
said and  briefs  and  argument  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now 
advised  of  its  judgment  to  be  given  in  the  prem- 
ises, it  seems  to  the  court  that  there  is  no  er- 
ror in  the  said  Judgment.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  the  said  judgment  of  the  circuit  court  be 
and  the  same  is  hereby  affirmed. 


(8lFla.au) 

SCHUMACHER  et  al.  v.  PENN  MUT.  LIFE 
INS.  CO. 

(Supreme  Court  of  Florida.     Feb.  24,  1921.) 

Appeal  from  Circuit  Court,  Duval  County; 
Daniel  A.  Simmons,  Judge. 

Proceeding  between  Effie  W,  Schumacher 
and  others  and  the  Penn  Mutual  Life  Insur- 
ance Company.  Decree  for  the  latter,  and  the 
former  appeal.    Affirmed. 

H.  L.  Anderson,  of  Jacksonville,  for  appel- 
lants. 

W.  M.  Bostwick,  Jr.,  Maynard  Bamsey,  and 
John  B.  Mathews,  all  of  Jacksonville,  for  ap- 
pellee. 

PEB  CUBIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  decree  afore- 
said and  briefs  and  argument  of  counsel  for 
the  respecttve  parties,  and  the  record  havinc 
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been  seen  and  Inspected,  and  the  court  being 
now  advised  of  its  Jadgment  to  be  given  in  the 
premises,  It  seems  to  the  court  that  there  is 
no  error  in  the  said  decree.  It  is  therefore 
considered,  ordered,  and  adjudged  by  the  court 
that  the  said  decree  of  the  circuit  court  be, 
and  the  same  ia  hereby,  affirmed^ 


(SI  Fla.  233) 

R.  J.  &  B.  F.  CAMP  LUMBER  CO.  v.  SWEAT. 


(Supreme  Court  of  Florida. 


Feb.  26,  1921.) 
Counl7; 


Error    to     Circuit    Court,    Duval 
George  Couper  Oibbs,  Judge. 

Proceedings  between  B.  J.  &  B.  F.  Camp 
Lumber  Company  and  T.  B.  Sweat.  Judgment 
for  the  latter,  and  the  former  brings  error. 
Affirmed. 

Oiles  J.  Patterson,  of  Jadcsonville,  for  idain- 
tiff  in  error. 

W.  M.  Toomer,  of  Jacksonville,  for  defend- 
ant in  error. 

PEB  CUBIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  judgment  afore- 
said, and  briefs  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is 
no  error  in  the  said  judgment  It  is  therefore 
considered,  ordered,  and  adjudged  by  the  court 
that  the  said  judgment  of  the  circuit  court  be, 
and  the  same  is  hereby,  affirmed. 


(81  Pla.  187) 


HILL  V.  HISTEO  et  al. 


(Supreme  Court  of  Florida. 


Feb.  15.  1821.) 
Palm    Beach 


Appeal    from    Circuit    Court, 
County;   T.  B.  Donnell,  Judge. 

Proceedings  between  Boger  B.  Hill  and  B. 
W.  Histed  and  another.  Decree  for  the  latter, 
and  the  former  appeals.    Affirmed. 

Baker  &  Baker,  of  Jacksonville,  and  M.  D. 
Carmichael,  of  West  Palm  Beadi,  for  appel- 
lant. 

Metcalf  &  Blackwell,  of  West  Palm  Beach, 
for  appellees. 

PEB  CUBIABC.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  decree  afore- 
said, and  briefs,  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  Uiere 
ia  no  error  In  the  said  decree.  It  is  therefore 
eonsiderad,  otdarad,  and  adjudged  by  the  court 


that  the  said  decree  of  the  circuit  eonrt  be, 
and  the  same  is  hereby,  affirmed. 
All  concur. 


(81  FU.  218) 

TOMPKINS  V.  COMMERCIAL  BANK 
OF  OCALA. 

(Supreme  Court  of  Florida.   Feb.  24,   102L) 

Error  to  Circuit  Court,  Marion  County;  W. 
S.  BuUock,  Judge. 

Proceedings  by  D.  W.  Tompkins  against  tlie 
Commercial  Bank  of  Ocala.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.     Affirmed. 

L.  N.  Green,  of  Ocala,  for  plaintiff  in  error. 

H.  M.  Hampton,  of  Ocala,  for  defendant  in 


PEB  ODRTAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  judgment  afore- 
said and  briefs  and  argument  of  counsd  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  the  appro- 
priate remedy  of  the  plaintiff,  if  any,  is  in 
equity.  It  is  therefore  considered,  ordered,  and 
adjudged  that  the  Judgment  herein  for  the  de- 
fendant is  affirmed  without  prejudice  to  the 
right  of  plaintiff  to  proceed  in  equity  U  the 
facts  of  Us  claim  afford  that  right. 

All  concur. 

(81  Fla.  ai7) 
WEBBER  V.  HOWELL. 

(Supreme  Court  of  Florida.     Feb.  18,  1921.) 

Appeal  from  Circuit  Court,  HiUsborougJi 
County;   F.  M.  Bobles,  Judge. 

Proceedings  between  N.  P.  Webber  and  T.  B. 
Howell.  Decree  for  the  latter,  and  the  former 
appeals.     Reversed,  on  confession  of  error. 

James  F.  Glen,  of  Tampa,  and  J.  B.  Cassels, 
of  Plant  City,  for  appellant. 
A.  B.  McMuIlen,  of  Tampa,  for  appellee. 

PER  CUBIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  decree  aforesaid 
and  briefs  and  argument  of  counsel  for  the 
respective  parties,  and  upon  a  stipulation  ffled 
in  this  court,  signed  by  counsel  for  the  re- 
spective parties,  wherein  and  whereby  the  par- 
ties appellee  confess  that  there  was  error  in 
the  said  decree  of  the  circuit  court,  and  in 
which  stipulation  the  respective  parties  to  this 
cause  consent  to  and  request  a  reversal  of  the 
said  decree,  it  ia  thereupon  considered,  ordered, 
and  adjudged  by  the  court  that  the  said  decree 
of  the  circuit  court  be  and  the  same  is  hereby 
reversed.  It  is  further  ordered  by  the  court 
that,  in  conformity  with  the  written  request  of 
the  parties  hereto,  the  derk  of  thia  court  da 
issue  the  mandata  in  thia  canaa  Inatanter. 
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(No.  21536.) 


(Supreme  Coart  of  Mississippi,  DiTision  A. 

March  28,  1921.    SnggesUon  of  Error 

Overruled  April  11.  1921.) 

(BvUabiu   ly  the  Court.) 

i.  Courts  <S=362— Aot  flxlng  term  of  ehanoery 
court  held  not  repealed. 
The  provision  of  chapter  282,  Laws  1916, 
that  the  chancery  coart  of  George  coanty  shall 
convene  on  the  fourth  Monday  of  January  and 
continue  in  session  six  days,  waa  not  repealed 
by  chapter  257,  Laws  1916. 

2.  Appeal  aid  error  «=>187(4)— Objeetion  to 
revivor  In  administrator's  name  caanot  be 
made  for  first  time  on  appeal. 

Since  a  suit  to  cancel  a  cloud  on  title  may, 
under  some  circumstances,  be  revived  on  the 
death  of  the  complainant  in  the  name  of  his  ad- 
ministrator (Criscoe  v.  Adams,  85  South.  119), 
an  objection  to  such  a  revivor  cannot  be  made 
for  the  first  time  in  the  Supreme  Court  on  ap- 
peaL 

3.  Trusts  «=>35 ( I )— Agreement  by  oomplalO' 
ant  on  foreclosure  to  apply  certain  proceeds 
to  personal  Judgment  held  to  create  a  trust. 

An  agreement  by  the  complainant  in  a  suit 
to  foreclose  a  mortgage,  and  who  has  bid  in  the 
land  covered  thereby  at  the  sale  thereof  under 
the  foreclosure  decree,  that  if  an  objection  to 
the  confirmation  of  the  sale  made  by  the  de- 
fendant who  owns  the  land  be  withdrawn  he 
will  sell  the  land  and  apply  the  proceeds  in 
excess  of  the  amount  to  be  paid  by  him  there- 
for and  credited  on  the  amount  found  to  be 
due  him  by  the  defendant  to  the  payment  of  a 
personal  judgment  rendered  against  the  defend- 
ant in  the  foreclosure  decree,  makes  him,  on 
the  withdrawal  of  the  objection  and  confirma- 
tion of  the  sale,  a  trustee  of  the  land  for  the 
purpose  stipulated  in  the  agreement,  and  until 
he  complies  therewith  a  court  of  equity  will 
not  permit  him  to  cause  the  personal  judgment 
rendered  against  the  defendant  to  be  satisfied 
by  the  sale  of  other  property  of  the  defendant. 

Appeal  from  Chancery  Court,  Oeorge  Coun- 
ty; W.  M.  Denny,  Jr.,  Chancellor. 

Suit  by  Wiley  W.  Brans  against  I.  H. 
Weaver,  to  set  aside  a  slierlfTs  deed.  On 
complainant's  death,  the  suit  was  revived  in 
the  name  of  Arthur  Turner,  administrator. 
Decree  tor  complainant,  and  respondent  ap- 
peala    Affirmed. 

Sullivan  &  Sullivan,  of  Hattiesburg,  and  O. 
F.  Moss,  of  Lucedale,  for  appellant. 

J.  W.  Backstrom,  of  Leakesvllle,  and  Oscar 
Backstrom,  of  Lucedale,  for  appeilee, 

SMITH,  C.  J.  Wiley  W.  Evans  eJOiiblt 
ed  an  original  bill  In  the  court  below  against 
the  appellant,  praying  that  a  deed  to  the  land 
in  controversy,  executed  by  the  sheriff  of  the 
county  of  George  to  the  appellant  pursuant 
to  a  sale  of  the  land  made  by  the  sheriff 
under  an  execution,  be  set  aside  as  a  cloud  on 
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Evans'  title  thereto.  WhQe  the  cause  was 
pending  in  the  court  below  Evans  died,  and 
the  suit  was  revived  in  the  name  of  Arthur 
Turner,  his  administrator,  without  objection 
thereto  by  the  appellant  The  cause  was 
tried  on  bUI,  answer,  the  exhibits  to  each, 
and  oral  evidence,  which  oral  evidence  was 
not  preserved,  and  consequently  does  not  a]>- 
pear  in  the  record,  and  the  brief  prayed  for 
in  the  bill  of  complaint  was  granted. 

The  ag:^)ellanfs  contentions  are:  First, 
that  the  decree  of  the  court  below  is  void  tor 
tbe  reason  that  the  decree  was  rendered  at 
a  time  not  provided  by  law  for  holding  a 
term  of  tbe  chancery  court  of  George  coun- 
ty; second,  that  tbe  cause  should  have  been 
revived  in  the  name  of  Evans'  heir,  and  not 
of  his  administrator;  third,  tliat  the  plead- 
ings and  exhibits  thereto  do  not  present  a 
case  for  the  relief  prayed  for. 

It  appears  from  the  bill,  answer,  and  ex- 
biblts  thereto  tbat  in  191S  a  decree  was  ren- 
dered in  the  court  below  in  a  proceeding  in- 
stituted by  the  appellant  herein  to  foreclose 
a  deed  of  trust  upon  certain  land,  but  not 
tbat  here  in  controversy,  executed  to  htm  by 
Lillian  Croom  and  her  husband,  J.  J.  Croom, 
to  secure  an  indebtedness  due  him  by  them, 
directing  tbat  the  land  be  sold  by  a  commis- 
sioner appointed  for  that  purpose,  and  the 
proceeds  applied  to  the  payment  of  the  debt 
secured  by  the  deed  of  trust  A  sale  of  the 
land  under  this  decree  was  set  aside,  and 
at  a  resale  thereof  the  land  was  bid  in  by 
tbe  appellant  for  the  sum  of  $1,000.  A  pro- 
test against  the  confinnation  of  this  sale,  ac- 
companied by  a  bond  conditioned  In  accord- 
ance with  the  statute,  was  filed  by  the 
Grooms,  whereupon  the  appellant  entered  in- 
to a  written  agreement  with  them,  stipulat- 
ing that  be  would  raise  his  bid  for  the  land 
to  $5,000,  that  the  sale  should  then  be  con- 
firmed and  a  perscmal  judgment  rendered 
j  for  the  appellant  against  the  Grooms  for  the 
balance  that  would  then  be  due  him  by  the 
Grooms,  amounting  to  $2,165.76,  and  that— 

"therefore.  In  consideration  of  tbe  premises 
aforesaid,  it  is  further  agreed  by  and  between 
the  parties  hereto  that  the  said  I.  H.  Weaver 
shall  sell  said  property  as  soon  as  he  deems 
it  advisable  to  do  so,  and  that  all  moneys  the 
said  I.  H.  Weaver  received  for  said  property 
in  excess  of  $5,000  shall  be  applied  towards 
the  satisfaction  of  the  judgment  aforesaid,  and 
that  if  the  said  I,  H.  Weaver  should  receive  for 
said  property  a  sum  of  money  in  excess  of  the 
said  $5,000  and  more  than  sufficient  to  satisfy 
said  judgment  and  costs  in  said  cause,  then  the 
balance  shall  be  paid  to  the  said  J.  J.  Croom 
and  lillian  Croom,  or  either  of  them." 

Pursuant  to  this  agreement  tbe  protest 
against  the  oooflrmation  of  the  sale  was 
vtrithdrawn,  and  a  decree  was  entered  in  ac- 
cordance with  its  teema,  except  tbat  the 
agreement  of  tbe  appellant  to  sell  the  land 
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and  apply  Its  proceeds  to  the  payment  of 
the  personal  judgment  against  the  Orooma 
was  not  embraced  therein. 

In  August,  1916,  the  land  here  in  contro* 
versy,  which  was  then  owned  by  the  Cromns, 
was  conveyed  by  them  to  Evans,  and  on  the 
9tb  day  of  March,  1918,  they  also  assigned 
to  him  their  Interest  in  the  contract  under 
which  the  consent  decree  was  entered  in  the 
forecloeure  proceedings,  and  by  which  the  ap- 
pellant agreed  to  sell  the  land  purchased  by 
him  at  the  foreclosure  sale  and  to  apply  the 
proceeds  in  excess  of  $5,000  to  the  satisfac- 
tion of  the  personal  Judgment  therein  render- 
ed in  his  favor  against  the  Grooms,  and  to 
pay  to  the  Cropms  any  balance  that  ml^t 
then  remain. 

The  Judgment  in  favor  of  the  appellant 
against  the  Grooms  was  enrolled  in  the  office 
of  the  circuit  clerk  of  George  county,  and  on 
the  2d  day  of  May,  1918,  an  execution  was 
issued  thereon,  under  which  the  land  here  In. 
controversy  was  sold  by  the  sheriff  to  the 
appellant. 

The  appellant  has  made  no  effort  to  sell 
the  land  purchased  by  him  at  the  foreclosure 
sale  pursuant  to  his  agreement  with  the 
Grooms  so  to  do,  but,  on  the  contrary,  de- 
clined to  accept  an  offer  of  $8,000  made  to 
blm  by  Evans  therefor,  and  has  stated  to 
other  prospective  purchasers  that  it  "would 
not  be  sold  at  any  price,  for  the  reason  that 
he  does  not  now  deem  it  advisable"  so  to  do. 

[I]  The  court  below  convened  for  the  term 
at  whidi  the  decree  appealed  from  was  ren- 
dered on  the  fourth  Monday  of  January,  A. 
D.  1920,  as  provided  by  chapter  282,  Laws 
1916,  and  the  contention  of  the  appellant  that 
the  decree  is  void  is  based  on  the  assumption 
that  the  provision  of  chapter  262,  Laws  1916, 
for  the  ctHivenlng  of  the  chancery  court  of 
George  county  on  the  fourth  Mwiday  of  Jan- 
uary was  repealed  by  chapter  257,  Laws  1916. 
Chapter  104,  Laws  1910,  assigns  the  counties 
to  the  various  chancery  court  districts,  and 
provides  for  the  holding  of  two  terms  of 
the  chancery  court  annually  in  each  of  the 
counties    One  of  its  provisions  is  that: 

"A  court  to  be  styled  The  Chancery  Court 

of  the  County  of ,  shall  be  held  in  each 

connty  twice  in  each  year,  and  as  much  oftener 
as  is  provided  for  by  law  and  shall  commence 
at  the  time  and  continue  for  the  number  of  days 
specified,  if  business  shall  require,  viz." 

The  county  of  George  was  created  after 
the  adoption  of  chapter  104,  Laws  1910,  by 
chapter  248,  Laws  1910,  lassigned  to  the 
eighth  chancery  court  district,  and  chapter 
106,  Laws  1910,  provides  that  the  chancery 
court  of  the  county  of  George  "shall  convene 
on  the  fourth  Monday  of  July,  for  six  days^ 
and  the  second  Monday  of  December  for  six 
days."  Chapter  106  was  amended  by  chap- 
ter 262,  Laws  1916,  ai^roved  February  12, 
1916,  so  as  to  provide: 


"That  the  chancery  court  of  the  eoonty  of 
George  shall  convene  on  the  fourth  Monday  of 
January,  for  six  days,  and  the  fourth  Monday 
of  July  for  six  days." 

Chapter  257,  Laws  1916,  approved  March 
11,  1916,  amends  chapter  104,  Laws  1910,  in 
several  particulars,  but  leaves  Intact  the  pro- 
vision thereof  hereinbefore  set  out,  one  of  the 
amendments  being  the  assignment  of  George 
county  to  the  eighth  chancery  court  district, 
and  providing  that  the  chancery  court  shall 
convene  "in  the  county  of  George,  on  the 
fourth  Monday  of  July  and  second  Monday 
of  December,  six  days,"  the  dates  fixed  by 
chapter  106,  Laws  1910,  the  amendment  to 
which  by  chapter  262,  Laws  1916,  approved  a 
few  days  before,  being  seemingly  overlooked. 
The  effect  of  the  adoption  of  diapter  257, 
Laws  1916,  was  to  cause  chapter  104,  Laws 
1910,  in  so  far  as  it  deals  with  the  county  of 
George,  to  read  aa  follows: 

"A  court  to  b«  styled  The  Chancery  Court  of 
the  County  of ,  shall  be  held  in  each  coun- 
ty twice  in  each  year,  and  as  much  oftener  as 
is  provided  for  by  law  and  shall  commence  at 
the  time  and  continue  for  the  number  of  days 
specified,  if  business  shall  require.  *  *  *  In 
the  county  of  George,  on  the  fourth  Monday  of 
July  and  second  Monday  of  December,  six 
days." 

This  provision  of  the  statute  may  be  re- 
written without  dianglng  its  meaning  so  as 
to  read  as  follows: 

"A  court  to  be  styled  The  Chancery  Court  of 
the  County  of  George'  shall  be  held  in  the  coun- 
ty of  George,  on  the  fourth  Monday  of  July 
and  the  second  Monday  of  December,  and  at 
such  other  time  as  is  provided  by  law  and  con- 
tinue in  session  for  six  days,  if  business  shall 
require." 

The  provision  then  is  not  for  the  convening 
of  the  chancery  court  of  Cteorge  county  on  the 
fourth  Monday  of  July  and  the  seomd  Mon- 
day of  December  only,  but  for  the  convening 
of  that  court  on  those  days,  and  at  such  other 
times  as  is  provided  by  law.  Consequently, 
It  does  not  craifiict  with  the  provision  of 
chapter  262,  Laws  1916,  for  the  convening  of 
the  court  on  the  fourth  Monday  of  January, ' 
that  being  one  of  the  other  times  provided 
by  law  referred  to  in  chapter  257  when  read 
in  connection  with  chapter  104,  Laws  1910, 
which  it  amends.  It  follows,  therefore,  that 
the  effect  of  these  statutes  is  to  provide  three 
terms  of  the  chancery  court  for  George  coun- 
ty, and  that  the  decree  appealed  from  was 
rendered  at  a  regular  term  of  coiurt 

[2]  No  objection  was  made  In  the  court  be- 
low to  the  cause  being  revived  in  the  name  of 
the  complainant's  administrator,  instead  of 
in  the  name  of  his  heir,  and  since  it  would 
be  proper  under  some  circumstances  to  re- 
vive sndi  a  suit  in  the  name  of  the  adminis- 
trator (Criscoe  v.  Adams,  86  South.  119),  the 
objection  cannot  be  made  In  this  court  tor 
the  first  time. 
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[S]  The  effect  of  the  contract  entered  Into 
by  the  appellant  and  the  Crooma  hereinbe- 
fore set  out  is  that  the  appellant  holds  the 
land  in  trust  for  the  purpose  of  selling  it  and 
applying  the  proceeds  in  excess  of  $5,000  to 
the  satisfaction  of  bis  Judgment  against  the 
Grooms,  and  imtil  he  had  discharged  this 
duty,  or  shown  a  valid  reason  for  not  so  do- 
ing, it  would  be  Inequitable  to  permit  him  to 
cause  the  judgment  to  be  satisfied  by  the 
sale  of  other  property  owned  by  the  Orooms, 
or  which  they  have  disposed  of  since  the  ren- 
dition of  the  judgment. 

Affirmed. 


<UE  Miss.  266) 

NELSON  V.  BISHOP.    (No.  21719.) 

(Snpreme  Conrt  of  Mississippi,  Division  B. 
April  4,  1921.) 

(Byttabut  by  B^iorial  Btajf.) 

Payment  $=3S0  —  Mortgagor  suing  for  over- 
payment oannot  recover  Interest  on  notes  ao- 
taally  due. 
On  a  bin  bf  a  mortgagor  to  recover  an 
amount  paid  in  excess  of  the  amount  actually 
due,  he  was  not  entitled  to  recover  interest  ow- 
ing on  the  notes  actually  due  to  the  date  of 
the  payment. 

Appeal  from  Chancery  Court,  Harrlaom 
County ;   W.  M.  Denny,  Jr.,  Chancellor. 

Suit  by  Henry  Bishop  against  Henry  Mel- 
son.  Decree  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed  conditionally. 

McDonald  &  Marshall,  of  Bay  St  Louis, 
for  appellant. 
White  &  Ford,  of  Oulfport,  for  appellee. 

W.  H.  COOK,  J.  This  controversy  grows 
ont  of  an  attempt  to  foreclose  a  deed  of  trust 
held  by  appellant  upon  appellee's  one-half 
interest  in  a  certain  schooner.  Appellee  was 
Indebted  to  one  Spottswood,  as  evidenced  by 
certain  promissory  notes  dated  March  24, 
'191T,  and  appellant  acquired  this  indebted- 
ness and  deed  of  trust.  Afterwards  he  di- 
rected the  trustee  tn  the  deed  of  trust  to  ad- 
vertise for  sale  the  Interest  of  appellee  In 
the  boat  for  the  purpose  of  satisfying  a  bal- 
ance of  $400  and  Interest,  which  appellant 
claimed  to  be  due  on  this  indebtedness.  Ap- 
pellee claimed  to  have  paid  $100  on  the  in- 
debtedness for  which  he  had  not  received 
credit,  and  offered  to  pay  $300,  which  be  ad- 
mitted to  be  due.  Aft»  the  property  was  ad- 
vertised for  sale,  in  order  to  save  It  from 
sale,  appellee  paid  to  the  trustee,  under  pro- 
test, the  full  amount  claimed  by  the  trustee, 
together  with  interest  and  attorney's  fees  as 
provided  in  the  notes,  and  the  cost  of  ad- 
vertising, amounting  in  the  aggregate  to 
$514.24.    Thereupon  he  filed  his  bill  of  com- 


plaint seeMng  to  recover  the  amotmt  whldi 
he  had  paid  In  excess  of  the  $300  and  interest 
accrued  thereon,  and  from  a  decree  in  his 
favor  for  $214.24,  the  fnll  amount  paid  in 
excess  of  $300,  this  appeal  was  prosecuted. 

The  chancellor  passed  upon  the  disputed 
facts  in  the  record,  and  we  do  not  feel  war- 
ranted in  disturbing  his  finding  that  com- 
plainant is  entitled  to  recover  tbe  amount 
paid  in  excess  of  the  snm  admitted  to  be  due. 
There  is,  however,  a  manifest  error  in  tbe 
calculation  of  tbe  amount  of  recovery.  It 
appears  from  the  bill  of  complaint  that  the 
notes  in  controversy  bore  Interest  at  the  rate 
of  6  per  centum  per  annum  from  date,  and 
therefore  complainant  owed  the  Interest  on 
$300  from  March  24,  1917,  to  the  date  of  the 
payment  to  the  trustee,  amounting  to  $23. 
and  complainant  was  not  entitled  to  recover 
this  interest.  If  the  appellee  will  enter  t> 
remittitur  of  $23,  the  decree  of  the  lower 
court  will  be  affirmed;  otherwise  It  Is  re- 
versed and  remanded. 

Affirmed  conditionally. 


a»  Kin.  av) 

VAN  NOV  INTERSTATE  CO.  V.  TUCKER.* 
(No.  21686.) 

(Snpreme  Conrt  of  Mississippi,  Division  B. 
April  4,  1921.) 

(Syttahu*  l>»  the  Court.) 

Bailment  «s>l4(i)  —  Limitation  oa  liability 
most  be  brought  to  owner's  atteatlon  by 
bsllee  of  baggage. 

Where  baggage  is  checked  by  a  company 
and  tlie  same  is  lost,  the  compaoy  is  liable  for 
its  loss,  and  any  contract  limiting  the  liability 
of  the  company  must  be  brought  to  the  atten- 
tion of  the  owner. 

Appeal  from  Circuit  Court,  Hinds  County ; 
W.  H.  Potter,  Judge. 

Action  by  Hugh  Tucker  against  Van  Noy ' 
Interstate  Company.    Judgment  for  plaintUt 
and  defendant  appeals.    Affirmed. 

Wells,  May  &  Sanders,  of  Jaclison,  for  ap 
pellaut. 
Bobt  Powell,  <A  Jackson,  for  appellee. 

SAM  C.  COOK,  P.  J.  This  is  a  suit  for  the 
valne  of  a  suit  case  and  its  contents,  deliv- 
ered to  tbe  appellant  as  a  bailee  for  hire. 
The  case  was  submitted  to  the  trial  judge 
without  tbe  aid  of  a  jury  upon  the  following 
agreed  statement  of  facts,  viz.: 

"It  is  agreed  between  tbe  parties  hereto  that 
this  cause  may  be  heard  and  determined  by  the 
trial  judge  without  the  aid  of  a  jary  on  the 
following  agreed  statement  of  facts: 

"The  defendant,  the  Tan  Noy  Interstate  Com- 
pany, is  engaged,  among  other  things,  at  Jack- 
son, Miss.,  in  conducting  widch  is  called  'a  par- 
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cd  check  room*  vfaere  small  parcels  are  checked 
for  a  small  consideration  paid  in  each  instance; 
that  said  business  of  conducting  a  parcel  check 
room  ia  carried  on  in  the  southwest  corner 
of  the  general  waiting  room  in  the  Union  Sta- 
tion, the  space  occupied  by  the  said  defendant 
in  connection  with  said  business  being  approzl- 
matel;  10  feet  square.  The  manner  of  carrying 
on  the  business  of  checking  parcels  is  as  fol- 
lows: A  person,  desiring  to  deposit  a  parcel 
with  the  defendant  for  temporary  keeping,  pre- 
sents the  parcel  to  the  defendant  at  said  place, 
there  being  a  anall  platform  or  counter  upon 
which  it  is  customary  for  suit  cases  or  other 
parcels  to  be  placed,  whereupon  the  defendant 
attaches  to  the  said  parcel  a  pasteboard  check, 
which  is  made  in  duplicate,  and  from  the  check 
so  attached  to  the  parcel  the  duplicate  is  de- 
tailed and  delivered  to  the  person  checking  the 
parcel  in  exchani;e  for  the  fee  charged  for  such 
checking  seryice,  which  is  10  cents  for  each 
parcel,  and  the  duplicate  check  so  delivered  is 
presented  by  the  holder  for  the  purpose  of  ob- 
taining the  parcel  so  checked  when  it  is  desired 
to  take  the  parcel  from  the  check  room. 

"On  the  8th  day  of  May,  1920,  the  plaintiff, 
Hngh  Tucker,  presented  to  the  defendant  to  be 
checked  a  certain  suit  case  and  contents  of  the 
agreed  value  of  $260,  and  the  said  suit  case 
was  placed  on  the  platform  or  counter  afore- 
said, and  a  check  was  attached  thereto,  and  the 
duplicate  detached  and  delivered  to  the  said 
Hugh  Tucker  in  exchange  for  the  stun  of  10 
cents.  The  duplicate  check  so  delivered  to  the 
said  Hugh  Tucker  being  filed  as  Exhibit  A  to 
the  plaintiff's  declaration  and  made  a  part  of 
this  agreement.  There  was  no  conversation 
between  the  agent  of  the  defendant  and  the 
plaintiff  regarding  the  transaction  of  checking 
the  said  suit  case,  and  the  plaintiff  after  re- 
ceiving said  chedc  without  reading  it,  or  ac- 
tually knowing  its  contents,  placed  it  in  bis 
pocket  and  went  about  hia  affairs  until  some- 
time within  the  24  hours  next  ensuing,  when 
he  returned  to  the  defendant's  place  and  pre- 
sented the  said  check  and  demanded  the  return 
of  his  said  suit  case.  The  defendant  did  not 
return  the  said  suit  case  which  was  not  found 
in  the  defendant's  premises,  and  which  had  dis- 
appeared therefrom  in  some  way  and  manner 
unknown  both  to  the  plaintiff  and  the  defendant 
and  the  defendant's  employees.  There  was  an 
agent  of  the  defendant  in  charge  of  the  said 
check  room  continuously  from  the  time  tlu 
said  suit  case  was  so  delivered  until  the  plain- 
tiff presented  his  che(^  and  demanded  the  de- 
livery to  him  of  the  said  suit  case.  The  said 
check  room  where  the  sold  suit  case  was  de- 
posited is  used  also  for  keeping  miscellaneous 
small  articles  for  sale,  and  has  a  window  on  the 
west  side,  which  opens  out  on  the  station  plat- 
form, and  another  on  the  south  side,  which 
opens  on  the  station  platform  on  the  south  side, 
through  which  windows  it  is  possible  to  make 
delivery  or  parcels  checked  and  other  artides. 
Said  west  idndow  is  commonly  naed  for  that 
pnrpose,  bot  the  south  window  is  seldom  used 
for  that  purpose.    The  most  of  the  business  of 


receiving  and  delivering  parcels  and  selling  oth- 
er small  articles  is  transacted  over  the  counter 
or  platform  on  the  inside  of  the  waiting  room, 
at  which  place  the  plaintilf  s  suit  caa«  was 
diecked." 

The  check  referred  to  in  the  agreement  of 
facts  had  printed  on  it  the  following: 

"Claim  check.    See  other  side. 
10  cents  for  each  24  hrs.  or  fraction  thereof 
10   20   30   40   60 
60    70    80   90    LOO 

"No.  8146." 

The  circolt  Jndge  adjudged  the  defoidant 
liable  for  the  actnal  value  of  the  suit  case 
and  its  contents,  and  def^dant  appeals. 

We  have  made  quite  a  search  for  anthori- 
tiea  applicable  to  the  facts  of  this,  and  we 
have  but  one  dedsicm  which  we  deem  deci- 
sive of  this  appefil.  The  authorities  general- 
ly lay  dovm  the  rule  that  bailees  for  hire  are 
ordinarily  liable  for  the  value  of  goods  or 
other  things  lost,  and  any  limitation  of  that 
rule  must  be  brought  to  the  attenU(«  of  the 
owner  of  the  goods.  So  we  think  the  question 
here  is,  Was  the  bailor  advised  of  the  limita- 
tion written  upon  the  pasteboard  check  de- 
livered to  the  owner  of  the  suit  case? 

In  a  case  decided  by  the  Appellate  Division 
of  the  Supreme  Ciourt  of  New  York,  Healy 
▼.  N.  Y.  C.  &  H.  R.  R.  Co.,  153  App.  Diy.  616, 
138  N.  T.  Supp.  287,  in  a  case  very  mudi  like 
the  case  made  by  this  record,  had  this  to  say, 
vis.: 

"The  coupon  was  presumptively  intended  as 
between  the  parties  to  serve  the  special  pnr- 
pose of  affording  a  means  of  identifying  the 
parcel  left  by  the  bailor.  In  the  mind  of  the 
bailor  the  littie  piece  of  cardboard,  ^riiich  was 
undoubtedly  hurriedly  handed  to  him  and  which 
he  doubdeas  as  hurriedly  slipped  into  hia  pock- 
et, without  any  reasonable  opportunity  to  read 
it,  and  hastened  away  without  any  suggestion 
having  been  made  upon  the  part  of  the  parcel 
room  derk  as  to  tiie  statements  in  fine  print 
thereon,  did  not  arise  to  the  dignity  of  a  con- 
tract by  winch  he  agreed  that  in  the  event  of 
the  loss  of  the  parcel,  even  through  the  negli- 
gence of  the  bailee  itself,  he  would  accept  there- 
for a  sum  which  perhaps  would  be  but  a  small ' 
fraction  of  its  actual  value. 

"The  iriaintiff  having  had  no  knowledge  of  the 
existence  of  the  special  contract  limiting  the 
liability  of  the  defendant  to  an  amount  not  ex- 
ceeding $10,  and  not  being  chargeable  with  such 
knowledge,  the  minds  of  the  parties  never  met 
thereon,  and  the  plaintiff  cannot  be  deemed  to 
have  assented  thereto,  and  is  not  bound  there- 
by." 

We  adopt  the  dedslon  of  tbe  New  York 
court  as  the  law  of  this  case. 
Affirmed. 
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WILSON  V. 


HENDRIX.    (No.  21692.) 


(Sopreme  Court  of  Mississippi,  Diyisioii  B. 
April  4,  1921.) 

(StUalms  i»  ih9  Otmrt.} 

Butanto  «s»7l--ln<truotloa   linttlag   oonsld- 
eratloa  to  InteroourM  by  defeadant  held  ar- 
roaoous   under  evidenoe. 
In  a  bastardy  case  it  is  error  to  instruct 
the  jury  that  the  "sole  and  only  question  in  this 
case  is  -whether  or  not  the  defendant  had  in- 
tercourse with  the  prosecntriz  at  or  near  the 
proper  time   which  in  the   course   of  nature 
would  or  might  make  him  the  father  of  her 
child,"   when   there   was   evidence  to   snpport 
the  tiieory  that  another  man  had  probably  had 
intercourse   with   the   prosecutrix   within   the 
period  of  gestation. 


MtiNEUJi  T.  HoKIIILL  616 

(S7  So.) 

the  child,  bat  If  the  pUdntifF  haa  shown  by  a 
preponderance  of  thp  testimony  that  the  de- 
fendant had  intercourse  with  her  at  a  time 
which  within  the  course  of  nature  he  would  or 
might  be  the  father  of  her  child,  then  it  is  your 
awom  duty  to  find  for  the  plaintiff  lin  such 
sum  as  may  be  necessary  to  support  said  child, 
not  to  exceed  the  amount  sued  for. 

"The  court  charges  the  jury  for  the  plaintiff 
that  the  aole  and  only  question  in  this  case  is 
whether  or  not  the  defendant  had  intercourse 
with  the  prosecutrix  at  or  near  the  proper  time 
which  in  the  course  of  nature  would  or  might 
make  him  the  father  of  her  child,  and  if  you 
BO  believe  from  a  preponderance  of  evidence, 
thejD  it  is  your  sworn  duty  to  find  for  the  plain- 
tiff In  such  sum,  not  to  exceed  the  amount  tes- 
tified to,  as  to  you  may  seem  necessary  for  the 
support  and  maintenance  of  said  bastard  child 
nntil  it  shall  reach  the  age  of  18  years." 


Appeal  from  Clrcait  Court,  landerdale 
County;   J.  D.  Fatberree,  Jndge. 

Bastardy  proceedings  by  Marvella  Hen- 
drix  against  Archie  Wilson.  Judgment  for 
plaintiff,  and  defendant  ai^ala  Reversed 
and  remanded. 

R.  F.  Cochran,  of  Meridian,  for  appellant 
F.  K.  Ethridge  and  Ross  A.  Cfdllns,  both 
of  Meridian,  for  appellee. 

SAM  C.  COOK,  P.  J.  The  appellee  InsUtat- 
ed  this  snlt  in  the  drcnlt  court  of  Lauder- 
dale county.  The  suit  is  commonly  known  as 
a  bastardy  suit  The  plaintiff  was  a  colored 
damsel  and  estimated  variously  to  tip  the 
scales  from  300  to  350  pounds. 

According  to  the  version  of  the  plaintiff 
the  bastard  was  begotten  In  a  buggy.  The 
learned  counsel  for  the  defendant  insists 
that  the  story  of  the  plaintUf  Is  contrary  to 
human  experience  and  was  physically  im- 
IKJsslble.  Fortunately,  we  are  not  necessarily 
required  to  decide  between  the  conflictliig 
theories  of  learned  counsel,  neither  of  whom 
qualifled  as  experts. 

There  was  evidence  which  would  warrant 
the  conclusion  that  the  prosecutrix  was  not 
a  diaste  woman  at  the  time  the  bastard  was 
begotten,  bat,  to  the  contrary,  within  the 
period  of  gestation  another  man  bad  such 
associations  with  the  plaintiff  as  would  war- 
rant the  belief  that  the  woman  was  not 
chaste,  and  If  the  jury  believed  this  evi- 
dence, they  would  be  warranted  In  believing 
that  the  plaintiff  had  not  made  out  such  a 
case  as  to  warrant  a  verdict  in  her  behalf. 

We  refrain  from  going  into  the  salacious 
details.  In  this  state  of  the  record  the 
court,  at  the  request  of  the  plaintiff,  instruct- 
ed the  jury  as  foUows: 

"OThe  court  charges  the  jury  for  plaintiff  that 
while  the  law  places  upon  her  the  burden  of 
proving  her  case  by  a  preponderance  of  the  tes- 
timony, this  does  not  mean  that  she  must  prove 
to  a  moral  certainty  and  beyond  every  reason- 
able doubt  that  Atchie  Wilson  is  the  father  of 


These  Instructions  were  peremptory  In- 
structions for  the  plaintiff  and  should  not 
have  been  given. 

Reversed  and  remanded. 


(US  lllsa.  177) 

MoNEiLL  V.  McNeill,  (no.  21682.) 

(Supreme  Court  of  Mississippi,  Division  B. 
April  4,  1921.) 

(Byllalua  by  the  Court.) 

1.  Divorce  ®=»27(l)— Aots  of  oruelty  need  not 
be  malicious  to  constitute  ground  for  divorce. 

In  an  action  for  divorce  based  upon  the 
ground  of  habitually  cruel  and  inhuman  treat- 
ment, it  is  not  necessary  that  the  acts  of  alleged 
cruelty  shall  be  malicious;  such  acts  are  to  be 
judged  by  the  effect  produced,  and  the  motives 
prompting  them  are  Immaterial. 

2.  Divorce  <S=»27(3)  —  Suffloient  If  acts  of 
oruelty  create  reasonable  apprehension  of 
danger  to  life  or  health. 

In  an  action  for  divorce  based  upon  habit- 
nally  cruel  and  inhuman  treatment,  in  order 
that  the  complaining  party  may  be  entitled  to 
relief,  it  is  not  necessary  that  the  acts  of  al- 
leged cruelty  shall  be,  in  fact,  menacing  to  the 
life  or  health  of  complainant;  but,  if  the  al- 
leged acts  of  cruelty  are  sudi  as  to  create  in 
the  mind  of  the  complainant  a  reasonable  ap- 
prehension of  such  danger,  relief  should  be 
granted. 

Ai^teal  from  CHiancery  CV)urt,  Hinds  Coun- 
ty;   V.  J.  Strieker,  (chancellor. 

Suit  by  Nannie  W.  McNeill  against  Hairy 
W.  McKeUl,  with  cross-bill  by  defendant 
Relief  was  denied  to  both  parties,  and  com- 
plainant appeals.     Reversed  and  remanded. 

W.  EL  Morse,  of  Jackson,  for  aK>ellant 
M.  Ney  Williams,  of  Raynumd,  for  awellea. 

W.  H.  COOK,  J.  Mrs.  Nannie  W.  McNeill, 
appellant  filed  her  UU  In  the  diascery  court 
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of  the  Second  district  of  Hinds  county  eeek- 
Ing  a  divorce  from  her  husband  on  the  ground 
of  hahltually  cruel  and  inhuman  treatment, 
and  praying  for  temporary  and  permanent 
alimony.  The  husband,  H.  W.  McNeill,  filed 
his  answer  to  the  bill,  denying  the  allega- 
tions thereof,  and  made  his  answer  a  cross- 
bill in  wliich  he  sought  a  divorce  on  the 
ground  of  desertion  for  the  statutory  period, 
and  upon  the  final  hearing  a  decree  denying 
a  divorce  to  both  parties  was  entered,  and 
from  this  decree  Mrs.  McNeill  prosecuted 
this  appeal. 

The  conclusion  which  we  have  reached  in 
this  case  makes  it  rnnecessary  to  state  the 
facts,  and  we  decline  to  express  any  opinion 
as  to  the  facts  or  the  merits  of  the  tuifortu- 
nate  disagreements  between  these  parties; 
but  we  are  of  the  opinion  that,  in  passing 
upon  the  facts  before  him,  the  chancellor  has 
applied  an  erroneous  rule  of  law. 

The  final  decree  as  entered  recites  that  the 
court  doth  find  as  follows: 

"That  the  complainant,  Mrs.  Nannie  W.  Mc- 
Neill, is  not  entitled  to  the  relief  prayed  for 
becanse  of  the  act  of  violence,  or  one  of  the 
acts  complained  of,  was  made  withont  malice; 
that  the  threat  made  by  Henry  McNeill  was  a 
pretended  threat  the  purpose  of  which  was  to 
restrain  the  complainant  from  abandoning  de- 
fendant, and  that  a  threat  is  not  sufficient  in 
law  for  a  divorce,  especially  where  the  abandon- 
ment was  the  provocation  of  the  threat. 

"The  court  doth  further  find  that  to  warrant 
a  divorce  npon  the  grounds  of  cruel  and  inhu- 
man treatment,  that  the  cruel  and  inhuman 
treatment  complained  of  most  be  habltnal,  ma- 
licious, and  menacing  to  life  or  health.  The 
testimony  in  this  record  does  not  Indicate  a  sit- 
natton  of  that  kind." 

[1]  The  announcement  that  to  warrant  a 
divorce  on  the  ground  of  cruel  and  inhuman 
treatment,  the  cruel  and  inhuman  treatment 
must  be  habitual,  malicious,  and  menacing 
to  life  or  health,  is  erroneous  In  two  respects. 
It  is  difflcnlt  to  formulate  an  accurate  def- 
inition of  "cruel  and  Inhuman  treatment," 
as  used  in  our  statutes  on  divorce,  which  will 
cover  all  cases,  and  while  the  courts  must 
adjudicate  each  case  upon  its  own  facts,  the 
acts  of  alleged  cruelty  are  to  be  judged  by 
the  effect  produced  and  not  by  the  motive 
prompting  the  act  A  malicious  motive  is 
not  the  test,  and  If  the  cruel  and  inhuman 
effect  is  produced  by  the  acts  and  conduct 
complained  of,  it  is  immaterial  whether 
such  acts  spring  from  the  promptings  of  a 
malicious  heart  or  from  other  motives. 

[2]  The  pronouncement  that  the  cruel  and 
Inhuman  treatment  must  also  be  menacing 
to  life  or  health  is  also  erroneous.  It  makes 
the  right  to  relief  depend  upon  the  actual 
existence  of  danger  to  life  or  health  and 
excludes  a  reasonable  apprehension  of  such 
danger.    In  order  that  the  complaining  party 


may  be  entitled  to  relief,  it  is  not  necessary 
that  danger  to  life  or  health  shall  in  fact 
exist ;  but  if  the  acts  of  cruelty  are  audi  as 
to  create  in  the  mind  of  the  complainant  a 
reasonable  apprehension  of  such  danger,  re- 
lief should  be  granted. 

In  holding  that  to  warrant  ^  divorce  on 
the  ground  of  cru^  and  inhuman  treatment 
the  complaining  party  must  show  acts  of 
cruelty  which  were  malicious  and  actually 
menacing  to  life  or  health,  the  learned  chan- 
cellor had  applied  to  the  facts  in  this  case  an 
erroneous  test  and  one  that  is  entirely  too 
severe,  and  for  this  error  this  cause  Is  re- 
versed and  remanded. 

Beversed  and  remanded. 


(116  Mlaa.  4tU 
TONKEL  V.  SHIELDS.    (No.  21625.) 

(Supreme  Court  of  Mississippi,  Division  B. 
Aprfl  4,  1921.) 

(BvVUbw  hv  (A«  Oimrt.) 

1.  Payment  <s=34l  (2)— Application  where  pay> 
ments  made  at  dllFereat  data*  aad  before 
maturity  under  contract  to  apply  prooeadt 
on  debts  stated. 

Where  a  party  bought  lands  on  deferred 
payments  making  a  series  of  notes  and  pro- 
viding that  interest  on  all  notes  shall  be  pay- 
able annually,  and  further  providing  that  the 
buyer  may  sell  timber  on  the  lands  sold  and 
apply  the  proceeds  on  the  notes  pro  rata,  and 
where  timber  is  sold  and  the  proceeds  applied 
to  the  debts  at  different  dates  and  In  different 
amounts,  such  payments  should  be  applied 
first  to  paying  the  accmed  interest  on  all  the 
notes  to  the  dates  of  payment,  and  then  in  re- 
ducing the  principal  by  prorating  it  among  the 
notes.  -This  is  especially  true  where  none  of 
the  notes  are  due  at  the  date  of  the  payments. 

2.  Mortgages  «s>338— Foradosuro  tale  will  be 
M]olned  where  tender  by  cheek  suffloleat,  al- 
though money  not  aotualiy  paid  Into  oonrt. 

Where,  in  snch  case,  the  maaer  of  the  notes 
tenders  to  the  holder  in  good  faith  the  amount 
claimed  to  be  due  by  her,  by  check,  which  is  not 
accepted,  but  refused  on  the  ground  that  the 
amount  is  not  sufficient,  and  not  on  the  ground 
it  is  not  money,  and  the  proof  shows  that  the 
money  was  in  the  bank  to  the  credit  of  the 
drawer  of  the  check,  and  that  it  would  have 
been  paid  if  presented;  and,  where  under  the 
contract  the  holder  of  the  mortgage  and  notes 
attempts  to  advance  the  unmatured  debt  on  a 
theory  of  default,  and  advertises  the  property 
for  sale,  an  injunction  will  lie  to  restrain  the 
sale,  and  this  is  true  though  the  bill  only  offers 
to  pay  the  amount  due,  and  does  not  actoally 
pay  the  money  into  court,  as  the  complainant 
should  ordinarily  do. 

Appeal  from  Chancery  Court,   Sonfiow^ 
County;    EL  N.  Thomas,  CSutncellor. 
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Bill  by  Mrs.  Ollie  S)ilelds  against  M.  Ton- 1  The  Bank  at  Shaw  tfaerenpon  made  out  « 
kel  to  restrain  sale  under  a  deed  of  troBt  draft  for  $1,S46  and  sent  it  to  the  Bank 
Decree  for  plalntlfT,  and  defendant  appeals.  |  at  Indlanola,  Miss.  Mr.  Fletcher,  appellee's 
Affirmed.  |  agent,  cavised  the  draft  to  be  returned,  wltb 

A.  W.  Shandfl,  of  Cleveland,  J.  O.  Walker,  i  notation  indorsed  thereon  that  it  was  for  too 
of  Shaw,  and  Montgomery  &  OrWer,  of  ;"'«*•  "f^  that  the  correct  amount  due  was 
Ctorksdale,  for  appeUant  ?1.821J.O,  and  that  he  would  honor  a  draft 


Moody  &  Williams  and  E>rerett  ft  Hali^ 
ston,  all  of  Indlanola,  for  appellee. 

ETHRIDGB,  J.    The  appeUee  ffled  a  bill 


for  that  amount  The  Bank  at  Shaw  there- 
up<m  made  out  a  second  draft  for  some 
amount  slightly  different  ftxMn  the  original 
draft,  and  returned  that  to  the  Bank  at  In- 


fer injunction  to  prevent  the  appellant  from ,  "Manola.  The  appellee's  agent  indorsed  on 
adTertlsing  and  selling  certain  lands  under  a  <***  ^'"^  *>»»  ^^  '^'^  8*111  too  much,  and 
deed  of  trust  executed  by  the  appeUee  to  the  |  "»f  t  }^  *"»»  amount,  according  to  the  oal- 
appellant  for  the  purchase  money  of  certain  I  ^tion  of  himself  and  the  cashier  of  the 
lands.     The  deed  of  trust  was  for  $26,500   ^*°''  ^^  Indlanola  was  that  It  should  be  for 

$1,321.10,  and  that  he  would  pay  that 
amount.  Afterwards  Fletdier  sent  a  check 
for  $1321.10,  payable  to  the  Bank  at  Shaw 
or  bearer,  with  notation,  "Interest  <«  notes 
due  M.  Tbnkel  by  Mra  OlUe  Shields."  This 
check  was  returned  and,  on  the  31st  day  of 
January,  Fletcher  wrote  the  Bank  at  Shaw 
inclosing  a  check  for  $1,321.23  for  interest 
due  M.  Tonkel  <»i  the  note  due  on  the  8th  of 
January  by  Mrs.  Ollle  Shields,  and  in  wbidtx 
he  stated  that  he  had  very  carefully  gon^ 
over  the  calculations  and  sent  the  dates  and 
amounts  of  the  credits  upon  which  he  based 
his  calculations  of  the  amount  then  due.  On 
February  2d  Fletdier  wrote  M.  Tonkel  a 
letter,  stating  that  he  had  offered  to  pay  $1,- 
321.23  a  second  time,  and  that  his  check  has 
been  returned  to  him,  stating  that  Tonkel 
had  refused  to  accept  the  same,  and  stating, 
further,  that  he  did  not  know  how  Tonkel 
figured  the  interest,  but  that  he  (Fletcher) 
had  figured  it  very  carefully,  and  then  had 
the  bank  to  figure  it,  and  that  their  figuring 
corresponded,  and  stated  that  he  was  return- 
ing the  clic>ck,  and,  If  Tonkel  would  advise 
him  how  he  figured  the  interest  and  show 
that  Mrs.  Shields  owed  more  than  the  amount 
of  the  check,  that  he  would  be  glad  to  send 
the  balance.  On  Ffebruary  4th  this  letter  was 
answered  by  Mr.  Tonkel's  attorney,  stating 
that  the  notes  had  been  turned  over  to  him 
for  collection,  and  that  Tonkel  had  exercised 
his  option  on  the  deed  of  trust  and  declared 
the  entire  Indebtedness  due  and  payable,  and 
that  he  would  enforce  the  payment  of  the 
entire  amount,  and  saying,  further,  that  the 
indebtedness  was  payable  at  the  Bank  of 
Shaw,  and  that  It  was  Fletcher's  duty  to 
come  there  and  adjust  the  matter  If  he  had 
any  grievances,  and  that  it  was  not  &ir.  Ton- 
kel's duty  to  come  to  him;  that  the  matter 
bad  dragged  along  a  month  past  due  and 
that  the  collection  would  be  foreclosed  by 
foreclosure  proceedings,  stating: 

"It  looks  like'  yon  are  hankering  for  a  law- 
snit  and,  if  so,  we  will  accommodate  yon." 

Appellee's  attocn^  answered  this  lettw, 
stating  that  he  had  sent  the  amount  of  $!,• 
321w23,  the  amount  of  interest  doe  according 


and  interest  payable  annually  on  all  of  said 
notes  on  said  date,  and  the  notes  called  for 
attorney's  fees,  eta  It  was  further  stipulat- 
>  ed  in  the  deed  of  trust  that  if  the  grantor 
therein  failed  to  pay  the  said  notes  or  any 
of  them  or  any  part  thereof,  or  all  or  any 
IMirt  of  the  annual  interest  thereon  when 
due,  or  failed  to  carry  out  the  covenants  and 
agreements  therein  contained,  that  the  lands 
might  be  sold  at  public  outcry,  etc. 

It  was  further  agreed  that  the  grantor  in 
tbe  deed  of  trust,  the  appellee,  or  her  as- 
signs, shaU  have  the  right  to  cut  and  remove 
all  of  the  merchantable  timber  located  on 
said  lands  and  to  dispose  of  same,  provided 
and  with  the  understanding  that  she  should 
apply  to  the  credit  of  the  above  notes  the 
following  pro  rata  of  all  of  the  proceeds  de- 
rived from  the  sale  of  said  timber,  that  is  to 
say  $5  per  thousand  feet  for  all  red  and 
white  oak,  ash,  and  hickory  removed  from 
said  lands;  that  said  payments  applied  on 
said  notes  were  to  be  made  as  soon  as  the 
timber  was  placed  on  a  railroad  right  of  way 
and  a  sale  made  thereof,  and  that  as  soon 
as  snch  sale  is  made  that  a  credit  shall  be 
immediately  placed  in  the  Bank  of  Shaw,  of 
Shaw,  Miss.,  to  the  account  of  M.  Tonkel,  or 
the  holder  of  said  notes,  to  be  applied  to  the 
payment  of  the  notes  therein  secured.  It 
was  further  stipulated  that  in  case  the  tim- 
ber was  sold  and  diverted  without  the  con- 
sent of  Tonkel  or  the  holder  of  the  notes 
that  Tonkel  or  the  holder  of  said  notes  may 
then,  at  any  time  thereafter  before  the  debt 
Is  fully  paid  and  satlsUed,  request  the  trus- 
tee to  take  possession  and  make  a  sale. 

After  the  execution  of  the  deed  of  trust 
the  appellee  sold  certain  of  the  timber,  and 
paid,  or  caused  to  be  paid,  the  amount  stip- 
ulated to  the  Bank  of  Shaw,  said  amount  be- 
ing paid  at  different  times  during  the  sum- 
mer and  autumn  of  1918,  and  were  placed  by 
Tonkel  or  the  bank  as  a  credit  on  the  note 
first  maturing.  Just  prior  to  the  time  the 
first  payment  was  due  appellee's  agent  call- 
ed up  the  Bank  of  Shaw  and  requested  the 
bonk  to  send  a  draft  for  the  amount  of  In- 
terest due  to  the  Bank  at  Indlanola,  Miss., 
and  that  same  would  be  paid  by  said  agent 
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to  tlie  appellee's  way  of  flgurlng,  and  that 
Mr.  Fletcher  had  offered  to  pay  the  amount 
and  also  any  other  amount  due  U  Mr.  Ton- 
kel  would  only  show  him  his  way  of  figuring 
the  interest;  that  the  difference  between 
them  amounted  to  more  than  $200,  but  Mr. 
Tonkel  preferred  to  try  and  foreclose  the 
deed  of  trust  when  not  a  single  note  was  due 
rather  than  to  enter  into  a  discussion  about 
the  matter  to  show  how  he  figures  Fletcher 
out  of  $200  more  interest  than  Fletcher  can 
figure  the  same;  that  they  were  willing  to 
pay  Tonkel  what  was  due,  and  have  been 
willing  to  do  this,  and  offered  it  to  him; 
that  they  were  willing  to  pay  the  full  pound 
of  flesh,  but  did  not  propose  to  give  any 
blood,  as  the  bond  does  not  stipulate  for  it. 

Foreclosure  proceedings  were  Institnted 
1^  advertising  the  property  for  sale,  and  an 
Injunction  followed;  the  bill  offering  to  pay 
the  amount  due,  but  not  actually  carrying 
the  money  into  court  ▲  motion  was  made 
to  dissolve  the  Injunction,  and  evidence  tak- 
en thereon  showing  that  applying  the  pay- 
ments on  the  partial  payment  plan  by  reduc- 
ing the  interest  then  accrued  sustained  the 
complainant's  position;  the  appellant  show- 
ing that  applying  the  payments  according  to 
the  partial  payment  rule,  first  paying  the 
interest  accrued  to  the  time  of  the  payment 
and  the  balance  on  the  principal,  and  calcu- 
lating new  Interest  on  ttie  new  principal  so 
obtained  to  the  next  payment,  and  so  on, 
sustains  the  complainant's  theory  as  to  the 
amount  really  due  at  the  time.  The  appel- 
lant's contention  was  and  is  that  the  pay- 
ments were  aK>lied  on  the  principal,  and 
that  he  was  not  called  on  to  apply  it  to  the 
interest  other  than  the  first  note  due,  and 
that,  so  treating  it,  his  contention  of  the 
amount  of  Interest  due  would  be  correct 
Appellant  also  contends  that  there  was  no 
tender  of  any  money  at  all,  that  a  check  is 
not  good  as  a  tender,  and,  as  the  money  was 
not  tendered,  that  he  was  acting  within  his 
rights  in  advancing  the  maturity  of  the  de- 
ferred note  under  the  terms  of  the  deed  of 
trust.  He  also  contends  that  no  money  was 
paid  into  court  and  that  for  this  reason  it 
was  error  to  sustain  the  contention  of  com- 
plainant, and  refused  to  dissolve  the  injunc- 
tlMi.  Under  the  terms  of  the  instrument  the 
entire  Interest  was  due  annually,  on  the  9th 
day  of  January,  1919,  and  each  year  there- 
after, and  that  the  1919  interest  payment 
was  the  first  indebtedness  in  point  of  time 
which  matured. 

[1]  We  think  the  correct  rule  to  apply  In 
the  present  cause  is  to  apply  each  payment 
to  the  amount  of  interest  whidi  had  accrued 
or  been  earned  on  the  entire  series  of  notes 
to  that  date,  and,  if  any  was  left  then  the 
balance  to  be  prorated  amcmg  the  several 
notes  in  accordance  with  the  stipulation  in 
the  deed  of  trust  Our  statute  on  partial 
payments  (sectlcm  2681,  Oode  of  1906,  section 


2079;    Hemingway's  Oode)  provides  as  fol- 
lows: 

"When  partial  payments  are  made,  the  inter- 
est that  has  accrued  to  the  time  of  payment, 
if  any,  shall  be  first  paid,  and  the  Tesidna  of 
such  partial  payment  shall  be  placed  to  the 
payment  of  the  principal,'* 

The  words  in  the  statute,  "the  interest 
that  has  accrued  to  the  time  of  payment" 
mean  that  the  interest  that  has  been  earn- 
ed, though  it  may  not  be  yet  due,  will  be 
first  paid. 

[2]  The  general  rule  In  ai^lying  payments 
is  that  it  is  applied  to  the  item  that  first  ma- 
tures in  the  alMence  of  any  stipulation  as  to 
how  it  is  to  be  applied,  or  any  actual  appll- 
cati<n  of  it  at  the  time  of  the  payments. 
This  construction  of  the  statute  is  in  accord 
with  the  chancellor's  view  on  this  question 
as  reflected  In  the  result  ot  his  decision. 
This  being  true,  the  complainant  was  not  In 
default  as  to  the  amount  due.  There  was 
no  rejection  of  the  check  because  it  was  a 
check  and  not  money.  It  is  quite  clear  that 
the  check  was  not  accepted  solely  because  it 
was  not  for  the  amount  contended  for  by  the 
appellant.  The  proof  shows  that  the  cheek 
was  absolutely  good,  and  would  have  been 
promptly  paid,  the  appellee  having  the  mon- 
ey in  the  bank  for  this  purpose,  and  tf  the 
check  had  been  declined  on  the  count  that  It 
was  a  chedc  and  not  money.  It  would  have 
been  promptly  replaced  with  money.  How- 
ever, that  question  would  not  have  arisen 
in  this  case  had  the  appellant  drawn  his 
draft  for  the  correct  amount,  for  the  bank 
would  have  paid  the  draft  with  money  If  de- 
manded. Whether  the  amount  offered  In 
the  check  by  the  appellee  was  the  correct 
amount  or  not  as  a  fact  it  is  quite  dear 
from  the  record  that  the  appellee  believed  in 
good  faith  It  to  be  the  correct  amount  end 
the  stipulations  in  the  deed  of  trust  giving 
the  grantee  the  right  to  advance  the  pay- 
ments after  a  default  in  the  payment,  never 
stipulated  that  he  would  have  a  right  to  ad- 
vance them,  and  make  all  of  them  mature 
when  there  was  a  bona  fide  dispute  between 
them  as  to  the  correct  amount,  and  this  is 
especially  true  where  a  party  declines  to 
disclose  his  method  of  figuring  the  amoimt 
due.  This  being  true,  and  the  api)ellant 
having  undertaken  to  foreclose  the  mortgage 
when  he  had  no  right  so  to  do,  the  injunc- 
tion was  properly  issued  to  prevent  his  so 
doing.  The  bUl  offers  to  pay  the  amount 
and  the  appellee  had  repeatedly  offered  and 
tried  to  get  accepted  the  payment  of  the 
amount  which  he  claimed  was  due,  and  had 
utterly  failed  to  get  the  appellant  to  show 
wherein  his  figures  were  wrong. 

WhUe  the  proper  practice  is  always  to  iwy 
an  amount  conceded  to  t>e  true  into  court 
with  the  bill,  a  failure  to  do  so  in  the  pres- 
ent case  would  not  prevait  the  Injunction 
l>eing  retained,  because  It  U  perfectly  evi- 


Digitized  by 


Google 


Wsa)  HIKES  y 

(ST 

dent  from  the  record  ttiat  the  maaey  was 
available  to  tbe  appellant  at  any  time  be 
Aose  to  take  It  He  was  seeking  to  take  a 
drastic  step  by  advancing  aU  tbe  notes  to 
maturity,  and  In  so  doing  he  was  seriously 
handicapping  the  appellee  in  handling  the 
property  in  order  to  carry  out  her  contract 
with  himself.  It  woald  seem  from  the  rec- 
ord that  the  property  subsequent  to  the  sale 
to  the  appellee  had  repeatedly  advanced  in 
market  value,  and  that  It  would  be  very 
profitable  to  the  appellant  to  reacquire  this 
property,  and  greatly  damaging  to  the  ap- 
pellee to  have  to  pay  all  of  this  money  be- 
cause of  a  slight  discrepancy,  relatively 
speaking,  between  the  c(»tentlon8  of  the  two 
parties.  We  believe  tbe  chancellor  reached 
the  correct  conclusion  on  the  facts  of  this 
record,  and  the  Judgment  will  be  affirmed. 
Affirmed. 


(125  Him  47S) 
NINES,  Agent,  v.  GREEN. 


(No.  21567.)* 


(Snpreme  Court  of  MssiBBippL    April  4, 1021.) 

(ByUabus  hy  the  Court.) 

1.  Master  and  servant  $=» 1 68 (I)— Assault  on 
servant  by  another  servant  In  course  of  em- 
ptoyment  actionable. 

Where  a  master  employs  a  dangerous,  qaar- 
relsome,  and  vicious  servant,  or  retains  him 
in  his  service  after  knowledge  of  his  danger- 
oas  character,  and  such  servant,  while  in  the 
course  of  his  employment  and  in  furtherance 
of  the  master's  businesB,  commits  an  assault 
on  another  servant,  who  is  also  employed  in 
the  master's  business  and  is  acting  in  further- 
ance of  the  master's  business,  the  master  is 
liable  for  the  injuries  resulting  from  the  wrong- 
ful assault. 

2.  Master  and  servant  ^sslSO'/g — Railroad  en- 
gineer's assault  on  conductor  held  actionable. 

Where  a  conductor  of  a  switching  crew, 
Including  an  engineer,  was  engaged  in  moving 
an  engine  and  passenger  cars  from  one  point 
in  tbe  yard  to  another  point  therein,  and  where 
to  complete  the  movement  it  is  necessary  to 
pass  through  a  switch,  and  where  the  engine 
was  halted  because  the  switch  was  not  thrown, 
and  the  engineer  because  of  such  fact  assaults 
the  conductor  because  tbe  switch  is  not  thrown, 
80  that  the  engine  may  proceed  to  its  destina- 
tion, and  where  it  was  the  conductor's  duty  to 
have  tbe  switch  thrown,  the  engineer  and  the 
conductor  are  acting  in  the  course  of  their  em- 
ployment, about  the  master's  business,  and  the 
master  is  liable  for  a  wrongful  assault  by  the 
engineer  on  the  conductor. 

8.  Commerce  «=»27(5,  6)— Rule  for  determin- 
ing applicability  of  federal  Employers'  Liabil- 
ity Act  stated;  federal  Emplo>ers'  Liability 
Act  held  Inapplicable  to  action  for  assault 
upon  railroad  employ^  by  engineer. 
When  applicability  of  tbe  federal  Employ- 
ers' UabiUty  Act   (U.  g.  Comp.  St  {{  8657- 
8665)   is  involved,  or  it  is  to  be   determined 
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in  a  suit  whether  it  is  applicable  or  not  it  may 
generally  be  determined  by  inqnlring  whether, 
at  the  time  of  the  injury,  the  employe  was  en- 
gaged in  work  so  closely  connected  with  in- 
terstate transportation  as,  practically,  to  be 
a  part  of  it.  The  tacts  in  this  case  do  not 
bring  it  within  this  rule  as  the  cars  being 
switched  neither  carried  interstate  commerce 
nor  were  they  to  be  used  immediately  In  inter- 
state commerce,  nor  bad  they  been  used  im- 
mediately before  in  such  commerce,  but  were 
only  used  therein  whenever  the  exigendes  of 
the  railroad  called  them  into  service  for  that 
purpose.  I 

4.  Master  and  servant  «=9226(l)— Risk  of  rail- 
road's negligence  not  assumed. 

Under  the  laws  of  this  state  tbe  servant 
does  not  assume  tbe  risk,  in  cases  against  rail- 
road companies,  where  the  master  is  negligent 

5.  Death  ^=>99( I)— Verdict  In  excess  of  pres- 
ent cash  value  of  expeotanoy  under  federal 
act  reAiced. 

Where  in  a  suit  against  a  railroad  company 
for  an  injury  to  a  servant  no  case  for  punitive 
damages  is  made,  and  where  the  court  instructs 
the  jury  that  the  rules  applicable  to  the  fed- 
eral Employers'  Liability  Act  (U.  S.  Comp. 
St.  §1  8657-8665)  governs  the  amount  of  dam- 
ages, and  where  the  verdict  is  in  excess  of  the 
amount  of  the  present  cash  valne  of  that  part 
of  the  expectancy  which  they  could  recover 
under  such  rule,  but  in  fact  the  liability  is  gov- 
erned by  state  law,  the  verdict  will  not  be  per- 
mitted to  stand,  unless  a  remittitur  is  entered, 
reducing  the  amount  to  such  sum  as  could  stand 
under  such  rule  of  liability. 

In  Banc. 

Appeal  from  Circuit  Court  Forrest  Coun- 
ty;  B.  S.  Hall,  Judge. 

Action  by  Mrs.  Maud  B.  Green,  as  admin- 
istratrix, against  Walker  D.  Hlnes,  agent 
Judgment  for  plalntlS,  and  defendant  ap- 
peals.   Affirmed,  with  remittitur. 

Tally  &  Mayson  and  T.  J.  Wills,  all  of 
Hattleeburg,  for  appellant 

E.  It.  Dent  of  Collins,  J.  W.  Cassedy,  of 
Brookhaven,  and  Currie  &  Carrie,  of  Hattlee- 
burg, for  appellee. 

ETHRIDGE,  J.  Mrs.  Maud  E.  Green,  the 
appellee,  brought  suit  against  the  appellant 
in  the  circuit  court  for  the  death  of  her 
husband,  an  employ^  of  tbe  appellant  his 
death  being  brought  about  by  an  engineer 
in  the  service  of  the  appellant  killing  the  ap- 
pellee's husband  at  a  time  when  the  engineer 
and  the  deceased  were  employed  by  the  ap- 
pellant and  engaged  In  moving  some  passen- 
ger cars  from  one  point  in  the  yards  In  Hat- 
tleeburg to  another  point  In  the  yards.  The 
original  declaration  was  filed  in  three  counts, 
alleging  that  the  engineer  was  an  unsafe  and 
dangerous  man  to  be  employed  and  with 
whom  to  work,  on  account  of  his  quarrel- 
some^  dangerous,  and   vldous  habits   and 
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character,  wUch  were  known  to,  or  by  the 
exercise  of  reasonable  diligence  ought  to 
have  been  known  to,  the  appellant 

The  appellant  defended  under  the  general 
Issue,  and  filed  certain  special  pleas.  Among 
other  pleas,  it  pleaded  that  the  deceased  and 
the  engineer  were  at  the  time  of  the  killing 
engaged  in  interstate  commerce  for  the  ap- 
pellant, and  that  the  liability  of  the  aK>d- 
lant  was  covered  by  the  federal  Employers' 
Liability  Act  (U.  S.  Comp.  St.  t§  8657-8GC5), 
and  that  under  this  act  there  was  no  liabil- 
ity upon  the  appellant  for  the  death  of  the 
appellee's  intestate.  When  this  plea  was 
filed  by  the  defendant  a  new  suit  was  filed 
by  the  appellee  as  administratrlz  under  the 
federal  Employers'  liiabillty  Act,  in  which 
the  acts  alleged  in  the  other  suit  were  de- 
clared on,  and  it  was  alleged  that  at  the 
time  of  the  injury  the  deceased  and  the  engi- 
neer were  engaged  in  the  buslnesB  of  the 
master  and  In  furtherance  of  the  master's 
business,  bringing  the  case  under  the  federal 
Employers'  Liability  Act,  und  then,  upon  mo- 
tion of  the  appellee,  tlie  two  suits  were  con- 
solidated by  the  circuit  court  without  objec- 
tion, and  the  case  proceeded  to  Judgment, 
resulting  in  a  verdict  and  Judgment  of  $35,- 
000  in  favor  of  the  appellee  as  administra- 
trix. 

On  the  trial  It  appeared  that  the  deceas- 
ed was  a  conductor  of  a  switching  crew 
operating  in  the  yards  at  Hattlesburg,  Miss., 
and  that  the  engineer  was  the  engineer  in 
charge  of  the  cars  being  moved  from  one 
point  in  the  yard  to  another  point.  While 
the  movement  was  being  made  the  switchman 
who  accompanied  the  crew  gave  the  engineer 
a  signal,  which  be  repeated  several  times, 
and  the  engineer  had  told  the  switchman  not 
to  signal  him  but  once,  tliat  he  was  on  the 
watch,  and  would  see  the  signal,  and  when 
the  swltcbman  signaled  more  than  once  on 
this  occasion  and  remounted  the  running 
board  on  the  engine  the  engineer  came  down 
with  a  hammer  and  accosted  the  switchman 
about  disobeying  his  admonition  or  instruc- 
tion about  the  signal.  The  switchman,  who 
was  a  negro,  told  the  engineer  that  he  was 
doing  his  duty  as  best  he  could  imder  the  in- 
structions of  Mr.  Green,  the  deceased,  who 
was  the  foreman  of  the  crew.  Whereupon 
the  engineer  told  the  switchman  that  he 
would  kill  him  and  Mr.  Green  too,  and 
knocked  the  switchman  off  the  running  board 
with  the  hammer.  This  resulted  In  certain 
of  the  crew  being  taken  from  the  train  to 
carry  the  switchman  to  the  hospital.  Tbe 
engineer  moved  on  to  the  switch,  which  lay 
along  his  route,  and  when  he  reached  the 
switch  it  liad  not  been  thrown  so  as  to  per- 
mit him  to  proceed,  and  he  stepped  the  en- 
gine, and  Mr.  Green,  the  conductor,  and 
foreman  proceeded  from  the  cars  being  mov- 
ed to  the  switch  to  throw  the  switch,  it  be- 


ing his  duty  to  do  so  In  case  tbe  switchman 
was  not  available  for  that  service.  While  be 
proceeded  from  the  cars  to  the  switch  Mc- 
Lendon,  the  engineer,  came  down  ttom  the 
engine  with  a  pistol  and  took  his  stand  near 
the  front  of  the  engine,  and,  as  Green,  the 
conductor,  and  foreman,  came  up,  accoetied 
him  with  the  remark,  "Why  in  the  hell  have 
you  not  thrown  the  switch?"  Hie  only  per- 
son who  was  produced  at  the  trial  who  heard 
this  remark  was  engaged  in  working  on  some 
cars  near  the  point  and  passed  around  the 
car  in  his  work,  and  In  a  few  moments  heard 
a  pistcd  shot  There  were  two  or  three  shots 
fired,  and  when  the  first  shot  was  fired  other 
persons  saw  McLendcm,  the  engineer,  but  did 
not  see  the  deceased.  McLendon  refused  to 
let  any  one  approach  the  body  of  the  de- 
ceased until  he  had  taken  an  ir<«  pin  and 
placed  it  near  the  man  and  had  sent  for  a 
policeman  to  come  to  the  scene. 

It  was  in  proof  that  some  years  before  the 
killing  in  question  the  deceased  and  McLen- 
don liad  worked  together,  and  that  they  did 
not  get  along,  having  personal  difficulties 
about  the  work.  The  railroad  company  on 
the  application  of  the  deceased.  Green,  had 
changed  him  from  a  day  crew  to  a  night 
crew,  and  they  worked  separately  until  some 
eight  or  nAne  mouths  before  the  killing. 
Prior  to  the  killing  some  eight  or  nine 
months  tliere  had  been  a  strike  and  in  the 
settlement  of  the  strike  between  the  em- 
Idoyes  and  the  railroad  company  and  sepa- 
rate contracts  had  been  entered  into  under 
which  the  railroad  company  had  agreed  that 
the  difTerent  brotherhoods  under  which  its 
employto  were  organized,  Mcliendon  being  a 
member  of  the  Brotherhood  of  Engineera. 
and  the  deceased.  Green,  being  a  member  of 
the  conductor's  organization,  which  contracts 
gave  the  employes  the  right  to  select  posi- 
tions in  the  service  according  to  the  rule  of 
seniority;  that  is  to  say,  the  man  who  had 
been  longest  in  service  of  the  railroad  com- 
pany had  the  first  right  to  select  his  serv- 
ice,  and  those  who  had  been  in  the  service  a 
less  time  having  to  select  from  the  positions 
available  after  their  seniors  had  selected  em- 
ployment After  this  contract  was  executed 
Green,  the  deceased,  applied  to  the  railroad 
oonipany  for  work  during  daylight  that  be- 
ing more  desirable  than  the  night  work.  At 
first  the  railroad  company  had  declined  or 
failed  to  give  him  the  promotion,  but  was  ap- 
proached by  the  manager  of  the  conductor's 
organization,  and  told  that  Ore«i  had  a  right 
tmder  his  contract  to  select  the  positiMi. 
The  railroad  company  told  Green  that  if  he 
would  arrange  with  the  man  in  diarge  there- 
tofore of  the  daylight  work  to  change  posi- 
tions it  would  be  all  right  and  the  «!hange 
was  accordingly  made.  When  the  change 
was  made  It  threw  'Green  into  the  crew  in 
which  MeLendon,  the  engineer,  was  work- 
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ing  In  tba  swltcblns  operatlona  In  the  yard. 
Hie  raflroad  company  set  forth  by  plea  that 
Oreen  had  aaaumed  the  risk  of  working  with 
KcLendon  by  ylrtne  of  his  claiming  lils 
rights  nnder  the  contract,  and  that  his  ad- 
ministratrix oould  not  recover  because  of 
that  fact  nnder  the  federal  Employers'  Lia- 
bility  Act.  The  pleadings  made  an  issue  on 
this  proposition,  and  the  case  was  submitted 
to  the  Jury  on  instructions  as  to  the  rights 
of  the  parties  bearing  on  the  assumption  of 
the  risk,  in  effect  telling  the  jury  that  if 
Green  knew  of  Mcliendon's  character  and 
placed  himself  in  association  with  McLendon 
with  knowledge  thereof  under  his  contract 
with  the  railroad  company,  he  had  assumed 
the  risk  incident  to  working  with  sudi  a 
dangerous  man,  and  submitting  the  counter 
proposition  that  If  he  did  not  know  that  Mc- 
Lendon was  a  dangerous  man  with  whom  to 
work  he  would  not  assume  the  risk. 

It  appears  from  the  evidence  for  the  plain- 
tiff that  Mcl^endon  was  a  contentious,  dis- 
agreeable, and  quarrelsome  man;  that  he  was 
constantly  embroiled  with  his  fellow  em- 
ployes in  quarrels  about  the  work;  that  he 
would  not  obey  the  signals,  and  that  he  was 
a  stickler  for  the  rules;  that  he  frequently 
had  quarrels,  and  had  habitually  carried. a 
pistol,  either  on  the  engine  seat  or  upon  bis 
person;  and  that  he  had  been  frequently 
reported  to  the  railroad  company.  It  also 
appeared  in  evidence  that  Green  had  report- 
ed liim  for  violating  his  duties  on  a  number 
of  occasions.  It  was  also  in  testimony  for 
the  plaintiff  that  he,  the  engineer,  -  had  sev- 
eral times  tried  to  catch  Green  between  the 
cars  and  then  move  his  engine  so  as  to  injure 
him.  It  was  also  in  proof  that  he  had  killed 
a  man  prior  to  the  killing  of  Gre^i  about 
some  matter  disconnected  with  the  railroad 
business,'  and  that  the  employes  of  the  yard 
regarded  him  as  a  turbulent,  dangerous,  and 
violent  man,  and  also  that  he  had  the  gen- 
eral reputation  in  the  community  of  being 
a  dangerous,  quarrelsome,  and  violent  man. 

The  first  question,  and  the  most  Important 
question  to  be  decided  in  this  suit,  is  wheth- 
er or  not  the  killing  grew  out  of  the  master's 
business  while  the  two  men  were  employed 
about  the  master's  budness  and  in  further- 
ance of  the  master's  business,  and  whether 
the  master  is  liable  for  the  death  of  one  of 
Its  employes  at  the  hands  of  another  em- 
ploye when  not  caused  by  the  movement  of 
the  cars  or  physical  appliances  of  the  mas- 
ter, but  caused  by  a  weapon  as  in  the  pres- 
ent case. 

The  appellant  relies  principally  upon  the 
case  of  Hines,  IMrector  General,  v.  Ck>le,  85 
South.  199,  in  which  case  this  court  held  that 
the  employes  In  that  case  were  not  in  further- 
ance of  the  master's  business,  and  that  the 
quarrel  in  that  case  was  the  private  quarrel 
st  the  parties  involved  in  that  difficulty. 
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The  character  of  Om  employfi  for  peace  and 
violence  was  bad,  as  here.  The  rule  as  stat* 
ed  in  the  syllabus  is  as  f<dIowB: 

("The  master  is  not  liable  for  the  wrongftd 
assault  by  one  servant  on  another,  unless  the 
servant  in  making  the  assault  was  acting  with- 
in the  eonrse  of  his  employment,  with  a  view 
to  his  master's  bnslnesa."  | 

[t]  The  converse  of  the  rule  Is  true,  that  If 
the  assault  is  made  while  acting  within  the 
course  of  his  employment  and  with  a  view  to 
his  master's  business,  the  master  is  liable, 
especially  where  he  has  knowledge  that  the 
servant  has  such  a  character  for  violence  or 
has  such  a  vicious  disposition  as  to  make  the 
assault  probable.  Under  the  Cole  Case  it  Is 
held  tliat  when  the  fellow-servant  rule  does 
not  apply  the  master  is  responsible  for  an  in- 
jury wrongfully  inflicted  by  one  servant  on 
another  acting  within  the  course  of  his  em- 
ployment with  a  view  to  his  master's  busi- 
ness, although  the  master  was  not  negli- 
gent In  employing  such  servant,  or  in  retain- 
ing him  In  his  service. 

[2,  3]  In  the  present  case  there  is  amide 
proof  that  the  master  Iiad  knowledge  of  the 
vicious  dispoaition  and  violent  character  of 
the  engineer  who  committed  the  assault  in 
this  case  as  to  make  him  liable  regardless  of 
the  rule  above  stated,  provided,  of  course, 
that  the  servant  was  acting  within  the  scope 
of  his  employment  and  with  a  view  to  his 
master's  business.  We  think  the  rule  in  this 
state  and  the  rule  in  the  federal  court  is  the 
same  as  to  this  proposition,  and  it  would  be 
immaterial  which  law  governed  so  far  as 
this  feature  of  the  case  is  concerned,  pro- 
vided the  engineer  was  acting  within  the 
scope  of  his  employment  and  with  a  view  to 
his  master's  business.  Do  the  facts  of  this 
case  show  that  the  engineer  and  the  de- 
ceased were  so  acting  in  the  course  of  their 
respective  employments,  and  with  a  view  to 
the  furtherance  of  the  master's  business? 
They  were  engaged  In  moving  the  master's 
cars  and  machinery  from  one  point  of  the  yard 
to  another  point  of  the  yard.  In  order  to  carry 
the  car  to  its  destination  it  was  necessary  to 
pass  through  the  switch  abont  which  the 
difSculty  arose,  and  it  was  the  fact  that  the 
switch  had  not  been  thrown  and  the  track 
cleared  so  that  the  engineer  could  proceed  to 
his  destination  that  he  accosted,  assaulted, 
and  killed  the  deceased.  It  was  no  private 
quarrel,  but  was  a  quarrel  about  the  master's 
business,  and  it  was  because  the  engineer 
was  delayed  and  hindered  in  proceeding  to  his 
destination  that  he  was  irritated,  caused  him 
to  quarrel,  make  the  assault,  and  kill  the 
deceased.  It  was  the  deceased's  business  to 
throw  the  switch  under  the  circumstances 
that  confronted  the  crew  at  the  particular 
Ume,  andr  it  was  his  business,  and  he  had 
authority  to  control  the  movement  of  the 
trains,  but  it  was  the  engineer's  duty  to  move 
the  train,  and  we  think  It  was  within  Out 
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scope  of  his  power  and  duty  to  call  for  an 
explanation,  where  one  was  reas<»iaUy  re- 
quired as  to  why  the  switch  was  not  thrown 
or  aa  to  why  the  track  was  not  cleared  so 
he  could  proceed  to  his  destination.  So  far 
as  tiie  question  as  to  whether  the  two  men 
were  engaged  in  the  master's  business,  about 
the  master's  business,  and  whether  the  quar- 
rel occurred  and  the  kllUng  resulted  from 
this  relation,  the  evidence  amply  sustains  the 
plaintiff's  contentions  as  to  liability  on  this 
feature  of  the  casew 

W  Up  to  this  point  the  state  and  federal 
laws,  we  think,  are  in  harmony,  but  questions 
now  arise  in  which  the  rule  in  the  two  ju- 
rlsdlctlona  differs.  Under  the  federal  Em- 
ployers' Liability  Act  the  doctrine  of  the 
assumption  of  the  risk  applies  where  the 
servant  Injured  knew  and  appreciated  the 
risk  and  voluntarily  continued  in  the  employ- 
ment after  sudi  knowledge  without  promise 
on  the  part  of  the  master  to  remedy  the 
condition;  while  under  the  state  law,  if  the 
master  is  negligent,  the  servant  does  not 
assume  the  risk.  There  is  also  a  difference 
in  the  elements  for  which  damages  may  be 
allowed  in  the  two  Jurisdictions.  Under  the 
state  law  the  plaintiff  will  be  entitled  to  re- 
cover the  net  present  cash  value  of  the  ex- 
pectancy, and  also  would  be  allowed  to  re- 
cover for  damages  from  the  loss  of  associa- 
tion, counsel,  consortium,  etc.  While  under  the 
federal  Employers'  Liability  Act  the  idaln- 
tur  would  be  limited  to  the  monetary  value, 
or  the  present  Talne  of  the  amount  of  money, 
they  would  have  received  for  support,  gifts, 
etc,  had  the  deceased  lived,  and  would  not 
be  entitled  to  recover  for  such  parts  of  the 
value  of  the  exi>ectancy  aa  the  deceased  him- 
Belt  would  have  earned,  but  would  not  have 
tamed  over  to  the  family,  and  they  would 
not  be  entitled  to  damages  for  loss  of  society, 
counsel,  or  consortium. 

The  defendant  by  proper  pleadings  and  by 
proof  tending  to  sustain  its  pleadings  raised 
the  issue  of  the  assumption  of  risk  in  work- 
ing with  the  engineer,  and  the  trial  court 
peremptorily  Instructed  the  jury  for  the  de- 
fendant that  the  federal  Employers'  Liability 
Act  controlled  the  case,  and  the  elements  of 
damage  involved  under  that  law  was  all  that 
was  submitted  to  the  jury  for  consideration, 
and  the  verdict  exceeds  the  amount  of  the 
present  value  of  the  expectancy  of  the  de- 
ceased, mie  plaintiff  contended  In  the  court 
below  that  the  liability  was  ^ven  by  the 
state  law,  and  contends  In  this  court  that 
this  Is  true. 

In  view  of  the  difference  In  the  rule  under 
the  state  law  and  the  rule  under  the  federal 
law,  it  is  important  to  determine  which  law 
governs  the  transaction.  The  switching 
movement  in  the  yard  which  was  tieing  done 
at  the  time  of  the  killing  was  a  movement 
of  certain  passenger  cars  and  a  coal  loader 
and  •  gong.    The  ooal  loader  was  bdng  car- 


ried to  the  shops  for  repair,  and  waa  not  In 
use  by  the  railroad  company  immediately 
preceding  the  movement,  nor  was  it  placed 
back  in  the  service  of  loading  cars  for  severe 
al  days  thereafter.  The  passenger  cars  bad 
not  been  used  in  service  on  the  day  of  the 
injury  in  any  movement  or  In  any  operation 
for  the  railroad  company,  nor  were  they  be- 
ing carried  to  be  cleaned  for  Immediate  use, 
but  were  in  fact  placed  In  the  service  of  the 
railroad  company  the  day  following  the  in- 
Jury.  These  passenger  coaches  were  used 
both  for  intrastate  commerce  and  for  Inter- 
state commerce  as  the  needs  of  the  railroad 
company  called  tbem  Into  service.  Tba  In- 
Jury  occurred  in  the  forenoon,  and  there  was 
no  purpose  to  use  these  cars  during  the  day 
of  the  injury,  nor  was  there  any  fixed  or 
settled  purpose  to  use  them  in  such  service 
at  any  particular  time.  Their  use^  or  wheth- 
er they  would  be  used  or  not,  depended  en- 
tirely upon  the  circumstanced  whldi  might 
arise,  and  were  not  controlled  by  any  circum- 
stances then  existing,  nor  was  there  any 
settled  purpose  to  use  them  at  any  particular 
time.  They  were  merely  used  when  the  needs 
of  the  railroad  company  required  their  use. 

The  United  States  Supreme  Court  has  laid 
down  the  test  for  determining  whether  the 
federal  Employers'  Uablllty  Act  waa  applica- 
ble In  the  following  language: 

"Generally,  when  applicability  of  the  federal 
Employers'  Liability  Act  is  uncertain,  the  char- 
acter of  the  employment,  in  relation  to  com- 
merce, may  be  adequately  tested  by  inquiriDC 
whether,  at  the  time  of  the  injury,  the  employ^ 
was  engaged  in  work  so  closely  connected  wtth 
interstate  transportation  as  practically  to  be 
a  part  of  it."  Soathern  Pac.  Co.  v.  Industrial 
Accident  Commission,  251  U.  S.  259,  263,  40 
Sup.  Ct.  130,  131  (64  L.  Ed.  258);  Pedersen  v. 
Delaware,  L.  &  W.  R.  Co.,  229  U.  S.  146,  151, 
88  Snp.  Ct.  648,  5T  L.  Ed.  1125,  1127,  Ann. 
Cas.  1914C,  163,  8  N.  G.  0.  A.  779;  Shanks 
V.  Delaware,  L.  &  W.  B.  Co.,  239  U.  8.  556, 
86  Sap.  Ot.  188,  60  Zi.  Ed.  436,  438,  Ll  R.  A 
1916C,  797;  New  Xork  C.  E.  Co.  v.  Porter, 
249  U.  S.  168,  39  Sup.  Ct.  188,  63  L  Ed.  53G: 
Einzell  v.  Chicago,  M.  ft  St.  P.  B.  Co.,  250 
U.  S.  130, 133,  39  Sop.  Ct  412,  68  L.  Ed.  896, 
896. 

Measured  by  this  test,  the  facts  do  not 
bring  the  case  within  the  federal  Employers' 
Liability  Act,  for  the  reason  ttiat  none  of  the 
things  being  operated  and  moved  at  the  time 
of  the  Injury  were  being  then  used  in  Inter- 
state commerce,  nor  were  they  intended  to  be 
so  used  Immediately  upon  being  placed  in  con- 
dition for  use,  nor  was  there  any  fixed  time 
or  purpose  for  their  early  use  so  as  to  make 
them  so  Intimately  connected  with  interstate 
commerce  as  to  be  practically  a  part  thereof. 

There  are  a  number  of  assignments  of 
error  as  to  Instructions  complained  of  by  the 
appellant,  but  the  errors,  if  any,  are  favor- 
able to  the  appellant,  and  require  more  facts 
to  be  found  to  render  liability  against  the 
appellant  than  the  law  required. 
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[8]  There  Is  oae  assignment  of  error,  how- 
erer,  that  Is  serious,  and  that  Is  that  the 
verdict  Is  excessive.  The  trial  proceeded,  as 
above  stated,  on  the  theory  that  the  plaintiff 
>vas  limited  to  elements  of  damage  recognized 
by  the  federal  Employers'  Liability  Act,  and 
as  the  Jnry  only  had  these  elMnents  snbmit- 
ted  for  its  consideration,  the  verdict  Is  ex- 
cessive, and  it  cannot  be  upheld  upon  any 
theory  that  the  Jury  might  have  found  de- 
ments of  damage,  if  property  instructed, 
which  might  be  sustained  under  the  elements 
recognized  by  the  state  law.  There  Is  no 
theory  or  contention  in  the  record  or  in  the 
arguments  for  the  allowance  of  punitive  dam- 
ages. The  expectancy  of  the  deceased  was 
29.62  years,  and  he  was  a  healthy  man  both 
in  mind  and  body,  and  was  earning  $5  per 
day.  G^s  would  amoimt  to  $1,82S  per  year. 
The  evidence  does  not  contain  any  calcula^ 
tion  of  the  expectancy,  nor  are  any  tables  in- 
troduced by  which  computation  may  be 
made  according  to  any  standard,  recognized 
mortality  tables.  But,  finding  the  present 
value  by  dividing  the  total  expectancy,  if 
earned,  by  1  plus  6  per  cmt,  the  legal  rate 
of  interest,  for  the  average  number  of  years 
of  the  expectancy,  which  in  the  absoioe  of 
other  proof  we  will  apply  in  this  case,  we 
find  that  the  gross  net  value  Is  approximate- 
ly $24,000,  from  which  must  be  deducted  the 
expenses  that  would  have  been  Incurred  by 
the  deceased  on  his  own  account  In  living 
and  supporting  himself  during  the  period  of 
his  exi>ectancy,  which  would  doubtless  have 
amounted  to  at  least  $50  per  mwith,  and  we 
think  that  the  highest  verdict  that  could  be 
upheld  on  the  elements  of  damage  involved  in 
the  trial  would  be  $16,000. 

If  the  plaintiff  will  remit  aU  of  the  Judg- 
ment In  excess  of  $16,000,  the  Judgment  will 
be  affirmed;  otherwise  It  will  be  reversed  and 
remanded  because  of  the  excessive  verdict 

Afllrmed,  with  remittitur. 

W.  H.  COOK  and  HOIiDEN,  JJ.,  being  dls- 
quallfled,  took  no  part  In  the  decision  of  this 
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(ByXlabus   hy   the  Oovrt.) 

I.  Contracts  <S=>I38(I)— Courts  will  not  grant 
relief  on  Illegal  contract  when  parties  In  pari 
delicto. 
When  an  action  is  based  upon  a  contract 
which  is  in  violation  of  the  laws  of  the  state, 
and  the  parties  to  the  action  are  in  pari  delicto, 
our  courts  will  not  entertain  a  suit  for  the  re- 
lief of  either  against  the  other,  but  will  leave 
than  in  their  req>ective  condititms. 


2.  InJunotiM  4=» 1 88— Attorney's  feet  not  al> 
lowaMe  on  dissolution  of  lajunetlon  to  enforoe 
Illegal  aoreement 
Since  the  courts  wHl  not  grant  relief  to 
either  party  to  an  illegal  contract,  when  a  suit 
for  injunction  is  based  upon  an  illegal  agree- 
ment, and  tlie  parties  thereto  are  in  pari  de- 
licto, attorney's  fees  should  not  be  allowed  to 
the  defendant  upon  the  dissolation  of  the  in- 
junction. 

Aiq;>eal  from  Ohanoery  Court,  Warren 
County;    EL  N.  Thomas,  Chano^or. 

Suit  by  Joseph  Lowenburg  against  Joseph 
E3ein  and  others  for  an  injunction.  From  a 
decree  dissolving  a  preliminary  injunction 
and  dismissing  the  blU,  plaintiff  appeals. 
Affirmed  in  part,  and  reversed  in  part. 

Andersao,  VoUor  &  EeUy,  of  Vlcksborg, 
for  appellant 

Brunlnl  &  Hirsch,  of  Vlcksburg,  for  appel- 
lees. 

W.  H.  COOK,  J.  JoaepHx  Um&iXmtg  «zhi|>- 
ited  his  bill  of  complaint  in  the  chancery 
court  of  Warren  coimty  against  Joseph  Klein 
and  the  People's  Savings  Bank  A  Ix)an  Com- 
pany, seeking  to  enjoin  the  presentation  and 
payment  of  a  certain  check  for  the  sum  of 
$1,500,  and  praying  for  the  cancellation  of 
the  check.  A  preliminary  injunction  was  is- 
sued, and  upon  the  final  hearing  there  was  a 
decree  dissolving  the  injunction  and  dismiss- 
ing the  bill  and  awarding  the  defendant  Klein 
$150  as  attorney's  fees,  and  from  this  decree 
the  complainant  prosecuted  this  appeal. 

The  bill  of  complaint  filed  by  appellant 
diarged  that  on  the  16th  day  of  December, 
1819,  he  drew  a  check  on  the  People's  Savings 
Bank  &  Ixmu  Company  for  the  sum  of  $1,500 
payable  to  himself,  and  that  he  indorsed  the 
check  in  blank  and  delivered  It  to  appellee 
Klein;  that  Klein  presented  the  check  to 
the  bank  and  had  the  same  certified;  that 
the  check  wa^  without  legal  oonsideraticm, 
and  that  he  had  received  nothing  of  value 
theref <n: ;  that  appellee  Klein  had  refused  to 
surrender  the  check  or  to  give  him  any  con- 
sideration for  the  same;  and  that  unless  re- 
strained the  check  would  be  presented  for 
payment  and  paid  by)  the  defendant  bank. 
The  bank  filed  no  anwer,  but  the  defendant 
Klein  answered  the  bill,  denying  the  allega- 
tion thereof,  and  praying  for  the  dissolution 
of  the  injuncticm  and  for  statut(n7  damages 
and  Bolidtor'B  fees. 

Upon  the  bearing  of  the  cause,  the  com- 
plainant, Lowenburg,  was  the  only  witness 
introduced,  and  from  his  testimony  it  appears 
that  about  the  time  the  near  approach  of  na- 
tional prohibition  was  disturbing  the  minds 
of  so  many  people  the  appellant  became  great- 
ly agitated  about  his  supply  of  Uquors.  One 
OUbert,  who  oi>erated  a  saloon  at  Delta,  La., 
across  the  river  from  Vldcsburg,  maintained 
headquarters  at  the  grocery  store  of  defend- 
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ant  Eldn,  and  appetlant  went  to  Klein's 
store  to  Interview  OUbert,  and  he  was  in- 
fwmed  that  "Ollbert  was  over  the  river," 
and  he  thereupon  opoied  negotiatlans  with 
Kldn  for  the  purchase  of  a  supply  of  liquors. 
Slein  made  him  a  i^ce  of  $100  per  case,  but 
this  price  was  not  satisfactory  and  the  deal 
was  not  dosed.  The  following  week  negoti- 
ations were  resumed,  but  Klein  had  then  ad- 
vanced the  price  to  $120  per  case,  and  appel- 
lant still  refused  to  pay  the  price.  On  the  fol- 
lowing McHiday  the  Supreme  Court  ot  the 
United  States  sustained  the  validity  of  the 
National  ProhlblUon  Act  (41  Stat.  806),  and 
thereuiwn  Klein  advanced  the  price  to  $150 
per  case.  Ai^Ilant  evidently  concluded  that 
further  delay  was  dangerous,  and  thereupon 
he  closed  the  trade  for  ten  cases  of  whisky  at 
$150  per  case,  and  gave  Klein  his  dieck  for 
$1,500  in  payment  therefor,  and  Klein  prom- 
ised that  he  would  have  the  liquor  delivered 
at  appellant's  residence  the  following  night. 
It  was  agreed  that  the  delivery  would  be 
made  by  a  certain  "flaherman"  named  Ben- 
nett, who  operated  along  the  river  front,  and 
who  used  in  his  business  the  significant  cry, 
"Catfish  for  sale."  Bennett  was  well  known 
to  appellant,  and  he  appears  to  have  been  en- 
tirely satisfied  with  the  arrangements.  Night 
came  on  and  the  whisky  was  not  delivered  at 
appellant's  residence  and  the  long  drouth  still 
prevails  in  appellant's  home.  Upon  receipt 
of  the  check  Klein  at  once  went  to  the  bank 
and  bad  the  check  certified,  and  has  failed 
and  refused  to  deliver  the  liquor  or  surren- 
der the  check :  hence  this  suit 

[1]  The  action  of  the  learned  chancellor  In 
dissolving  the  injunction  and  dismissing  the 
bill  was  correct  The  transaction  in  which 
these  parties  were  engaged  was  in  violation 
of  the  positive  statutory  enactments  and  de- 
clared public  policy  of  both  the  national  and 
state  governments,  and  the  courts  will  not 
laid  their  aid  to  either  party.  The  posses- 
sion of  this  liquor  in  the  home  of  appellant 
would  have  been  in  violation  of  section  2, 
diapter  189,  Acta  of  the  Mississippi  Legisla- 
ture of  1918,  and  api)ellant  had  fully  per- 
formed his  part  of  this  illegal  agreement  for 
the  sale  and  delivery  of  the  whisky,  and, 
since  the  parties  were  in  pari  delicto,  our 
courts  will  not  entertain  a  suit  for  the  relief 
of  either  against  the  other,  but  will  leave 
them  where  they  find  them.  9  Cyc.  548;  15 
Am.  ft  Eng.  Ency.  Law,  997,  998,  999,  1001; 
Wooten  V.  MUIer,  7  Smedes  &  M.  386 ;  Deans 
V.  HcLendon,  30  Miss.  343;  McWilliams  v. 
Phillips,  61  Miss.  196;  Williams  v.  Simpson,  70 
Miss.  113,  11  South.  689;  Woodson  v.  Hop- 
kins, 88  Miss.  171,  37  South.  1000,  88  South. 
298,  70  L.  R.  A.  645,  107  Am.  St  Rep.  275. 

In  McWilliams  v.  PhlUips,  61  Miss.  196, 
Jndge  Simrall,  speaking  for  the  court  said: 

"All  the  parties  participated  in  the  violation 
of  the  law  and  are  in  pari  delicto.  In  such 
cases  the  court  will  not,  where  the  contract 
has  been  executed.  Interfere  for  the  relief  of 


either  party;  bat  win  leave  them  in  their  re- 
spective conditions.  Where  a  contract  is  ez- 
ecntory,  they  will  likewise  refrain  from  lend- 
ing aid  to  carry  it  into  effect" 

In  the  case  of  Woodson  ▼.  Hopkins,  supra, 
in  an  able  and  exhaustive  opinion,  the  au- 
thorities oo  Oils  subject  are  collected  and  an- 
alyzed, and  Chief  Justice  Whitfield,  speaking 
for  the  court,  thwe  said: 

"The  true  doctrine  as  to  the  InaUIity  of  ei- 
ther party  to  a  contract  against  public  policy 
being  permitted  to  invoke  the  aid  of  a  conrt  of 
law  or  equity  la  thus  stated  in  the  same  an- 
tliority  (16  Am.  ft  Eng.  Ency.  of  I^iw,  pp.  908, 
999,  1001):  'Where  illegal  contracts  are  ex- 
ecuted by  the  parties,  then  the  same  principle 
of  public  policy  which  leads  courts  to  refuse 
to  act  when  called  upon  to  enforce  them  will 
prevent  the  court  from  acting  to  relieve  either 
party  from  the  consequence  of  the  lUegal  trans- 
actions. In  sndi  cases  the  defense  of  illegality 
prevails,  not  as  a  protection  to  the  d^endant, 
but  as  a  disability  Id  the  plaintiff.  The  conrt 
does  not  give  effect  to  the  contract,  but  mere- 
ly refuses  ita  aid  to  nndo  what  the  parties  have 
already  done.'  'The  fact  that  the  party  seek- 
ing to  enforce  executory  provisions  of  an 
illegal  contract,  though  they  consist  only  of 
promises  to  pay  money,  has  performed  the  con- 
tract on  his  part  and  that  nnless  the  other 
party  is  compelled  to  perform,  he  will  derive 
a  benefit  therefrom,  wUl  not  induce  the  court 
to  enforce  such  provisions.  Nor  can  the  par- 
ty performing,  on  his  part,  the  proviaions  of  an 
illegal  contract  recover  on  the  ground  of  an 
implied  promise  on  the  part  of  the  party  re- 
ceiving the  benefits  therefrom  to  pay  therefor, 
as  the  law  will  imply  no  promise  to  pay  for 
benefits  received  under  an  illegal  contract  by 
reason  of  the  performance  thereof  by  the  oth- 
er party.' 

"The  same  doctrine  is  admirably  stated  in  9 
Cyc.  of  Law,  S46:  'No  principle  of  law  is  bet- 
ter settled  than  that  a  party  to  an  illegal  con- 
tract cannot  come  into  a  court  of  law  and  ask 
to  have  bis  illegal  objects  carried  out;  nor 
can  he  set  up  a  case  in  which  he  mnst  neces- 
sarily disclose  an  illegal  purpose  as  the  ground- 
work of  his  claim.  The  rule  is  expressed  in 
the  maxim,  "Ex  dolo  malo  non'  oritur  actio," 
and  in  "In  pari  delicto  potior  est  conditio  de- 
fendentis."  The  law,  in  short,  wUl  not  aid 
either  party  to  an  illegal  agreement;  it  leaves 
the  parties  where  it  finds  them.  Therefore 
neither  a  court  of  law  nor  a  court  of  equity  will 
aid  the  one  in  enforcing  it  or  give  damages 
for  a  breach  of  it,  or  set  it  aside  at  the  suit  of 
the  other,  or,  when  the  agreement  has  been 
executed,  in  whole  or  In  part,  by  the  payment 
of  money  or  the  transfer  of  other  property, 
lend  Its  aid  to  recover  It  back.  The  object  of 
the  rule  refusing  relief  to  either  party  to  an 
illegal  contract,  where  the  contract  is  executed, 
is  not  to  give  validity  to  the  transaction  but 
to  deprive  the  parties  of  all  right  to  have  ei- 
ther enforcement  of,  or  relief  from,  the  illegal 
agreement.  While  it  may  not  always  seem  an 
honoraUe  thing  to  do,  yet  a  party  to  an  illegal 
agreement  is  permitted  to  set  np  the  illegality 
as  a  defense,  even  thongh  it  may  be  alleging 
tiis  own  turpitude.  Money  paid  nnder  an  agree- 
ment which  is  executed,  whether  as  the  con- 
sideration or  in  performance  of  the  promise^ 


Digitized  by 


Google 


Ulss.) 


O'KEEFE  ▼.  MoLEMOBE 
(tT  80.) 


655 


cannot  be  recovered  back  where  the  parties  are 
in  pari  delicto.  And  goods  delivered  or  lands 
conveyed  under  an  illetral  atrreement  are  sub- 
ject to  the  same  rule.  Oourta  wiU  not,  even 
with  the  consent  of  the  parties,  enforce  an  il- 
legal contract  And  it  would  seem  to  foUow 
tliat  an  illegal  agreement  cannot  t>e  rendered 
legal  by  ratification.  An  agreement  void  as 
against  public  policy  cannot  be  rendered  valid 
by  invoicing  the  doctrine  of  estoppel.'    •    •    • 

"The  .true  doctrine  was  correctly  pot  long 
ago  in  Wooten  v.  Miller,  7  Smed.  A  M.  386, 
the  court  saying:  'We  have  nothing  to  say  in 
behalf  of  the  morality  of  ttie  transaction  nor  in 
favor  of  those  who  make  the  defense;  but 
as  they  interpose  the  law  as  a  shield,  we  can- 
not do  less  than  say  it  covers  and  protects 
them.'  And  again  in  Deans  v.  McLendon,  30 
Miss.  343,  where  the  court  said:  'Courts  of 
justice,  in  the  observance  of  these  rules,  are 
not  influenced  by  any  conaiderationB  of  respect 
or  tenderness  for  the  party  who  insists  upon 
the  illegality  of  a  contract,  but  ezdosively  by 
reasons  of  public  policy.  The  object  is  to  pun- 
ish the  active  agent  in  the  violation  of  a  law 
by  withholding  from  him  the  anticipated  fruits 
of  bis  illegal  act,  and  thus,  by  deterring  all  per- 
sons from  violating  its  mandates,  to  give  sanc- 
tity to  the  law  and  security  to  the  public.'  And 
in  McWilliams  v.  Phillips,  61  Miss.  196,  where 
the  court  say:  'If  both,  however,  concur  in  tlw 
illegal  act  and  are  in  equal  fault,  the  modem 
doctrine  is  that  a  court  will  not  entertain  the 
claim  of  either  against  the  other  to  carry  into 
effect  the  illegal  contract.'  And  in  Williams 
V.  Simpson,  70  Miss.  115,  11  South.  689,  we 
call  special  attention  to  the  fact  that  in  every 
one  of  these  four  Mississippi  cases  the  con- 
tract was  an  executed  one,  the  last  one  being 
the  case  of  a  merchant  who  merely  failed  to 
pay  a  sufficient  privilege  tax,  and  the  one  in  51 
Miss,  a  case  where  a  liquor  dealer  had  simply 
failed  to  pay  the  required  tax — cases  where  the 
acts  were  merely  mala  prohibita.     *     •     • 

"We  declare  the  law  in  Mississippi  now  to  be 
as  it  was  stated  to  be  in  the  four  cases:  Hoov- 
er V.  Pierce,  26  Miss.  627;  30  Miss.  343;  61 
Miss.  196;  and  70  Miss.  113,  11  South.  689— 
viz.:  That  neither  a  court  of  law  nor  a  court 
of  equity,  in  this  state,  will  entertain  a  suit 
for  relief  by  either  of  two  parties  in  pari  de- 
licto against  the  other,  where  the  contract  ia 
against  public  policy.  The  plain  truth  is,  on 
principle,  that  the  contrary  doctrine  holds  out 
a  premium  to  those  who  violate  the  law,  since, 
according  to  that  doctrine,  if  they  can  only 
huny  fast  enough  to  consummate  their  vil- 
lainy, the  law  will  help  one  to  get  from  the 
other  hia  part  of  the  stolen  plunder." 

The  doctrine  of  locus  poenitentise  invoked 
by  appellant  cannot  aid  him  under  tlie  facts 
of  this  case.  Appellant  has  fully  performed 
bis  part  of  the  Illegal  contract,  and  has  plac- 
ed blmself  in  a  position  where  the  courts  will 
not  rtiieve  him.  In  16  Am.  &  Eng.  Ency.  of 
Law,  p.  1007,  we  find,  In  reference  to  this  doc- 
trine, the  follan'lng  statement: 

"It  seems,  however,  that  the  cases  in  which 
the  principle  that  a  party  can  avail  himself  of 
a  locus  poenitentiiE  to  retrace  his  steps  has  been 
recognized  fall  more  properly  under  the  prin- 


ciple that  the  courts  will  grant  relief  from  Ille- 
gal contracts  where  the  party  seeking  relief 
was  not  in  pari  delicto. 

"To  deprive  a  party  of  the  right  to  repudiate 
an  illegal  contract  and  recover  money  paid 
thereon,  it  is  not  necessary  that  the  illegal 
object  should  have  been  fully  executed;  it  is 
sufficient  if  there  has  been  a  partial  execution 
of  such  illegal  object" 

[2]  In  the  application  of  the  doctrine  that 
the  courts  will  not  In  any  way  lend  their  aid 
to  either  of  the  parties  to  an  Illegal  agree- 
ment, we  have  reached  the  conclusion  that 
the  alloiwance  of  attorney's  fees  to  the  de- 
fendant was  erriKieous.  It  Is  the  contrition 
of  appellee  that  the  right  to  attorney's  fees 
upon  the  dissolution  of  an  Injunction  is  stat- 
utory, and  that  this  right  Is  in  no  wise  de- 
pendent upon  the  legality  or  illegality  of  the 
transaction  upon  which  the  suit  is  based. 
Tills  distinction  is  entirely  too  refined.  It  Is 
true  that  the  right  to  damages  and  attorney's 
fees  upon  the  dissolution  of  an  injunction  Is 
statutory,  but  when  an  Illegal  agreemvent  un- 
derlies and  is  the  basis  of  the  entire  litigation, 
and  the  parties  are  in  pari  delicto,  the  courts 
will  not  lend  their  aid  to  the  enforcement  of 
this  right,  and  will  not  aid  the  defendant  in 
securing  the  sinews  of  war  to  fight  the  l^al 
battles  which  are  thrust  upon  him  on  account 
of  his  participation  in  an  illegal  agreement, 
but  will  leave  them  In  their  respective  iwsi- 
tlons. 

The  decree  of  the  court  below  in  so  ta.T  as 
It  awards  appellees  attorney's  fees  will  there- 
fore be  reversed ;  otherwise  the  decree  Is  af- 
firmed. 

Afflnned  in  part,  and  reversed  In  part 


(125  Hlas.  394) 

O'KEEFE  St  al.  V.   McLEIMORE.* 
(No.  21708.) 

(Supreme .  Court   of  Mississippi,   Division  B. 
April  4,  1921.) 

(HytlaluM  &v  ihe  Oowrt.) 

I.  Landlord  and  tenant  «=9262(8)-^tlpttlatlon 
for  attorney's  fee  In  rent  note  net  enforoeable 
In  attachment  for  rent 
Where  a  tenant  gives  a  rent  note  which 
contains  an  agreement  to  pay  an  attorney's  fee 
in  case  the  note  is  not  paid  at  maturity,  and  it 
is  placed  in  the  hands  of  an  attorney,  and 
where  an  attachment  for  rent  is  sued  out,  fol- 
lowed by  replevin  and  trial  in  accordance  with 
statutory  proceedings,  an  attorney's  fee  cannot 
be  allowed  in  such  suit  to  the  landlord,  ^e 
statute  giving  the  landlord  a  lien  and  providing 
for  proceedings  to  enforce  it  does  not  in<dude 
an  attorney's  fee,  and'  the  products  grown  by 
the  tenant  are  not  impressed  with  a  lien  for 
an  attorney's  fee,  though  stipulated  for  in  the 
rent  note,  and  the  allowance  of  an  attorney's 
fee  in  such  case  constitutes  reversible  error. 


«s»For  other  casas  see  sune  topic  and  KBT-NUHBER  in  all  Key-Numbered  Disests  sod  Indezn 
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2.  Evidence  ia».j I II (8)  —  Lamltonl  and  tenant 
9=»20S — Parol  wldeaoa  not  admissible  to  vary 
deed  conveying  leased  premises  without  re- 
serving rent. 
Where  a  landlord  conveys  the  leased  prem- 
ises b7  deed  without  reserving  the  rent  in  the 
deed,  the  rent  passes  to  the  grantee,  and  parol 
evidence  is  not  admisuble  to  show  oral  under- 
standings and  agreements  between  the  parties 
contrary  to  the  legal  effect  of  the  deed. 

Appeal  from  Circnlt  Coort,  Washington 
County ;  S.  F.  Davis,  Judge. 

Action  by  J.  B.  O'Keef  e  and  others  against 
O.  B.  McLemore.  Judgment  for  defendant, 
and  plaintiffs  appeaL  Beversed  and  re- 
manded. 

B.  B.  Campbell,  of  Greenville,  for  appel- 
lants. 
Percy  Bell,  of  Greenville,  for  appdlee. 

irTHBIDGE,  J.  In  November,  1919,  G.  B. 
McLemore,  the  api)eUee,  sued  ont  an  attach- 
ment as  laindlord  for  rent  in  arrears  and  lev- 
ied on  a  lot  of  cotton  in  Washington  coun- 
ty. Miss.  J.  B.  O'Keefe,  one  of  the  appel- 
lants, replevined  the  cotton,  and  at  the  De-' 
cember,  1919,  term  of  the  circuit  court  filed 
bis  declaration  in  replevin  against  McLemore 
for  the  said  cotton,  to  vrbich  declaration  Mc- 
Lemore filed  an  avowry  Justifying  the  seizure 
of  the  cotton  as  landlord  by  virtue  of  a  cer- 
tain lease  beginning  the  3d  day  of  March, 
1919,  and  ending  the  31st  day  df  December, 
1919.  In  this  attachment,  upon  which  this 
suit  is  based,  it  is  stated  to  have  been  for  a 
term  commencing  on  the  1st  day  of  Novem- 
ber, 1919,  and  ending  on  the  1st  day  of  Jan- 
nary,  1920,  To  the  said  avowry  the  plaintiff 
O'Keefe  filed  a  replication  doiylng  any  in- 
debtedness to  McLemore  and  gave  notice  of 
the  filing  of  special  matter  under  the  gen- 
eral issue;  first,  that  as  part  of  the  said 
lease  the  defendant  agreed  to  erect  on  the 
leased  premises,  as  soon  after  the  date  of 
the  said  lease  as  possible,  a  suitable  bam  for 
housing  the  tenant's  stock  and  for  storing  his 
feedstuff,  which  agreement  the  defendant 
had  breached,  and  in  consequence  thereof  the 
plaintiff  bad  sustained  speclfled  damages; 
second,  that  some  of  the  cotton  specifically 
designated,  levied  on,  was  not  grown  on  the 
leased  premises,  and  had  never  been  thereon, 
and  was  not  subject  to  attachment ;  third,  that 
after  making  the  said  lease  McLemore  con- 
veyed by  deed  the  leased  premises  to  one  0. 
R.  Smith,  before  any  rent  became  due,  with- 
out reserving  or  excepting  the  said  rent 
therefrom.  In  consequence  of  which  said 
rent  is  alleged  to  have  passed  to  said  0.  R. 
Smith,  and  said  McLemore  ceased  to  be  tbe 
landlord  and  was  no  longer  entitled  to  an  at- 
tachment for  rent.  After  this  notice  was 
filed,  the  defendant,  McLemore,  by  leave  of 
tbe  court  amended  his  affidavit,  the  writ  of 
attachment,   the  avowry,   etc.,  by  inserting 


after  tbe  name  J.  B.  UcLemora  wbeiem 
the  same  occurred  tbe  worda  "assignee  and 
bolder  for  value  at  the  making  of  the  levy," 
so  as  to  show  tbe  proceedings  were  inrosecot- 
ed  as  assignee  of  tbe  rent  note  and  not  as 
landlord. 

On  the  trial  It  appeared  that  McLemore, 
by  deed  dated  March  4,  1919,  conveyed  the 
premises  involved  in  tbe  suit  to  one  0.  B. 
Smith  by  deed  absolute  in  form  without  res- 
ervation of  the  rent,  which  deed  was  record- 
ed April  10,  1919.  At  the  time  this  deed  was 
executed  McLemore  had  placed  the  note  for 
tbe  rent  Involved  as  collateral  for  a  loan 
with  one  Grafton,  and  there  was  a  verbal  un- 
derstanding between  Smith  and  McLemore 
that  the  rent  note  did  not  paas  with  tbe  con- 
veyance, and  it  was  alao  tn  testimony  that 
this  deed  from  McLemore  to  Smith  was  made 
for  the  purpose  of  procuring  a  loan  for  the 
benefit  of  McLemore.  Subsequent  to  tbe  ex- 
ecution of  the  deed  McLemore  paid  tbe  .debt 
to  Grafton,  and  the  note  was  redelivered  to 
McLemore  without  indorsement  or  writing 
from  Grafton,  and  subsequent  to  this  MdLe- 
more  entered  into  a  contract  with  Moore  and 
Nichols  to  sell  them  the  premises  in  ques- 
tion, in  which  contract  the  rent  was  reserved 
to  McLemore,  and  credit  for  tbe  amount  of 
the  rent  was  deducted  from  the  purchase 
price  of  the  premises,  and  on  August  18, 1919, 
C  B.  Smith  conveyed  the  premises  to  Moore 
and  Nichols ;  the  rent  notes  sued  on  contain- 
ing, among  other  things,  a  provision  for  the 
payment  of  an  attorney's  fee  If  not  paid  at 
maturity.  The  rent  contract  and  notes  were 
signed  by  one  Stewart  and  were  assumed 
afterwards  by  O'Keefe  under  a  contract  tak- 
ing over  an  assignment  of  lease  and  O'Keefe 
assuming  to  pay  the  note. 

When  the  defendant  offered  his  proof  and 
closed  bis  case,  the  plaintiff,  .who  Is  the  ap- 
pellant here,  moved  to  strike  out  tbe  evi- 
dence, and  also  for  a  peremptory  Instructioa 
on  tbe  theory  that  the  defendant  was  not  the 
owner  of  the  rent  note  and  was  not  the  land- 
lord, which  motion  was  overruled.  Appel- 
lant requested  instruction  that  an  attor- 
ney's fee  could  not  be  allowed  In  this 
proceeding,  which  was  refused,  and  tbe  de- 
fendant was  given  an  instruction  inform- 
ing tbe  Jury  that  be  was  entitled  to  recover 
the  amount  of  the  note,  interest,  and  attor- 
ney's fee,  amounting  to  a  given  sum,  leas  any 
amount  that  tbe  plaintiff  might  be  damaged 
by  failure  to  erect  the  dwelling  house  and 
bam  upon  tbe  leased  premises,  In  accordance 
with  tbe  stipulations  of  tbe  rent  contract. 
The  plaintiff  objected  to  the  Introduction  of 
the  evidence  as  to  the  understanding  between 
McLemore  and  Smith  as  to  the  rent  note,  be- 
cause there  was  no  reservation  in  the  deed. 
There  was  a  Judgment  for  the  defendant,  Mc- 
Lemore, for  the  amount  of  the  note,  interest, 
and  attorney's  fee,   without   deduction  for 
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damages  from  fhe  f&ilure  to  erect  the  resi- 
dence and  bam  referred  to  in  the  contract, 
and  a  judgment  was  rendered  for  tbls 
amount,  from  which  Judgment  this  appeal  is 
prosecuted. 

[1]  We  will  first  deal  with  the  proposition 
of  the  attorney's  fee  allowed  the  defendant 
on  this  note.  The  statute  gives  the  landlord 
a  lien  to  secure  the  iwyment  of  the  rent  and 
^or  money  advanced  to  the  tenant,  and  the 
fair  market  value  of  aU  advances  made  by 
him  to  his  tenant  for  supplies  for  the  tenant 
and  others  with  whom  he  may  contract  and 
for  his  business  carried  on  on  the  leased 
premises,  and  for  live  stock  famished  dur- 
ing the  year  for  which  they  were  furnished, 
and  for  fanning  tools,  implements  and  vehi- 
cles furnished  by  him  to  bis  tenant  By 
statute  and  the  decisions  of  this  court  this 
lien  is  superior  to  all  others,  and  is  good 
even  against  a  bona  fide  purchaser  for  value, 
without  notice.  The  proceeding  here  was  be- 
gun by  suing  out  a  distress,  which  te  a  stat- 
utory method  of  collecting  rokt  and  supplies, 
and  we  think  the  landlord's  lien  does  not 
embrace  money  expended  for  an  attorney's 
fee  In  enforcing  his  rights.  He  has  a  con- 
tract with  the  tenant  which  is  good  as  a  per- 
sonal demand  against  the  tenant,  but  it  is 
not  secured  by  a  lien  against  the  agricultural 
products  and  ought  not  to  be  allowed  In  a 
proceeding  of  this  kind.  We  will  not  extend 
the  statute  so  as  to  cover  demands  not  em- 
braced in  the  terms  of  the  statute,  and  the 
instruction  for  the  appellant  on  this  feature 
of  the  case  should  have  been  given,  and  the 
instruction  given  the  defendant  authorizing 
the  allowance  of  an  attorney's  fee  In  this  pro- 
ceeding ought  not  to  have  been  given,  and 
constitutes  reversible  error. 

[2]  In  the  next  place  it  is  insisted  that 
there  Is  no  right  to  the  distress  because  Mc- 
Lemore  was  neither  the  landlord  nor  the  as- 
signee of  the  landlord ;  that  he  cannot  bo 
both  the  assignor  and  the  assignee  of  the 
same  instrument.  The  deed  from  Smith  to 
Moore  and  Nichols,  while  referred  to  in  the 
briefs,  is  not  in  the  record,  nor  are  its  terms 
set  forth  in  the  agreement  as  to  facts. 
Smith  is  not  a  party  to  this  suit,  and  no  right 
which  he  may  have  could  be  adjudged  in  this 
suit.  It  is  recited  in  the  agreed  statement 
of  facts  that  the  deed  from  Smith  conveyed 
the  land  to  Moore  and  Nichols,  and  that  the 
deed  is  recorded  in  a  named  book  and  page 
of  the  land  records  of  Washington  county. 
Miss.,  which  deed  was  read  in  evidence  to 
the  jury  by  the  defendant,  the  appellee.  But 
it  is  not  stated  in  the  agreement,  nor  does  it 
Btrpear  in  the  record  from  any  copy  of  the 
deed,  that  the  rent  notes,  or  rent,  was  re- 
served to  McLemore  In  that  deed.  We  think 
it  was  error  to  receive  In  evidence  in  a  law 
court  the  understanding  between  McLemore 
and  Smith,  and  that  it  was  not  admissible  to 
■how  the  verbal  understanding  reserving  the 
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rent.  The  rent  note.  It  te  trne,  at  tbnt  time 
was  held  by  Grafton  as  collateral  security 
tor  a  loan  to  McLemore,  and  his  title,  the  as- 
signment for  this  purpose  being  known  to 
Smith,  would  protect  him  from  Smith's  claim 
to  the  rent  diould  Smith  assert  any  such 
claim;  bat  when  McLonore  paid  Grafton 
the  debt  which  was  secured  by  the  assigned 
note  Grafton's  right  to  the  note  ceased  to 
exist,  and  Smith's  rl^t  nnder  the  deed  be- 
came ^ective,  and  the  fact  that  McLemor« 
had  the  note  In  his  manual  possession  would 
not  give  him  title  to  the  rent  nor  a  right  of 
action  for  its  enforcement.  It  may  be  that 
the  stipulation,  if  there  was  a  stipulation,  in 
the  Smith  deed  to  Moore  and  Nichols  may 
have  had  the  ^ect  to  vest  In  McLemore  the 
right  of  the  rent  note  as  an  assignee,  and, 
if  so,  of  course  the  right  tp  enforoe  the  note 
by  remedies  created  by  statute  would  exist 
This  may  be  determined  on  a  new  trial.  We 
do  not  enter  upon  a  consideration  now  of  any 
equitable  features  or  rights  that  may  exist 
in  McLemore.  It  may  be  that  he  has  sndi 
rights  as  could  only  be  invoked  in  the  chan^ 
eery  court  and  it  may  be  that  the  case  ought 
to  be  transferred  to  the  chancery  court  but 
in  the  absence  of  Smith  being  a  party  to  the 
record  we  do  not  feel  authorlEed  to  remand 
it  to  the  chancery  court  instead  of  the  cir- 
cuit court 

For  the  errors  Indicated,  the  Judgment  will 
be  reversed  and  the  cause  remanded. 
Reversed  and  remanded. 


(US  Mim.  my 

SHIREMAN  et  al.  v.  WILDBERGER  et  al. 
(No.  21350.) 

(Sapreme  Court  of  Mississippi,  Division  B. 
April  4,  1921.) 

{Syllabiu  ly  the  Court.)    . 

Judges  «s>46,  51(2)— Relatloaship  to  attorney 
not  a  disqusilllloatlon;  suggestion  of  dlsquali- 
floatlon   must   be   made   before   trial    unless 
knowledge  acquired  subsequently. 
Under  section  165  of  the  state  Constitution 
of  1890,  a  judge  is  not  disqualified  to  sit  in  a 
case  pending  before  him  merely  because  he  is 
related  to  an  attorney  in  the  case.    To  con- 
stitute disqualification  the  attorney  related  to 
the  judge  must  be  interested  in  the  subject-mat- 
er, or  res,  of  the  suit    A  party  desiring  to  sug- 
gest the  disqualification  of  a  judge  in  a  case 
must  do  80  before  the  trial  of  the  case,  unless 
his  knowledge  of  the  facts  of  disqualification 
was  acquired  subsequent  to  the  trial  of  the 
case. 

Appeal    from    Chancery   Court    Coahoma 
County ;  G.  B.  Williams,  Chancellor. 

Motion  to  vacate  judgment.    Motion  denied. 
For  former  opini<»,  see  87  South.  131. 
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RTHRIDOE,  J.  This  case  was  afflrmed  on 
a  former  day,  and  this  motion  Is  filed  to  va- 
cate tbe  Judgment  because  It  Is  alleged  that 
Bam  O.  Cook,  Jr.,  is  a  member  of  the  firm  of 
C5utrer,  Cutrer  &  Cook,  who  represented  the 
appellees  In  this  court,  and  that  the  said  Sam 
C.  Cook,  Jr.,  Is  a  son  of  Judge  Sam  C.  Cook 
of  this  court,  a  member  of  the  dlrlslon  which 
rendered  the  judgment  of  affirmance;  and 
that  the  firm  of  Cutrer,  Cutrer  A  Cooik  have 
a  contingent  interest  in  the  recovery  in  said 
suit,  but  that  the  precise  interest  that  the 
said  firm  had  in  the  recovery  appellants  are 
not  advised,  but  tliat  they  are  advised  and  so 
charged  that  the  said  firm  of  which  Sam  O. 
Cook,  Jr.,  is  a  member  are  interested  in  the 
recovery  herein  and  suggesting  the  dlsqualifl- 
catlon  of  Judge  Sam  C.  Cook  and  asking  tliat 
the  judgment  be  vacated. 

The  affidavit  filed  In  support  of  the  motion 
by  the  appellant  alleges  that  one  of  the  ap- 
pellees, Mrs.  Roseboom,  is  represented  by  Cut- 
rer, Cutrer  ft  Cook  ot  darksdale,  Miss.,  and 
that  said  firm  Is  composed  of  J.  W.  Cutrer, 
J.  C.  Cutrer,  and  Sam  C.  Cook,  Jr.  "Affiant 
further  states  on  oath,  on  information  and 
belief  that  the  said  firm  of  Cutrer,  Cutrer  ft 
Cook  have  a  contingent  interest  In  the  recov- 
ery of  the  amount  sued  for  in  the  above-styled 
cause,  that  is  to  say  that  if  the  appellees  in 
said  cause  are  successful  In  having  said  cause 
afllrmed  In  the  Supreme  Court  of  the  state 
that  the  said  firm  of  Cutrer,  Cutrer  ft  Cook 
will  obtain  thereby  a  large  sum  of  money  as 
their  contingent  interest  in  the  amount  re- 
covered." The  affidavit  nowhere  states  that 
such  knowledge  of  interest  was  not  known  to 
the  appellant  and  their  attorneys  prior  to  the 
submission  of  the  case  to  the  court,  nor  prior 
to  the  decision  affirming  the  said  Judgment 
herein,  nor  does  it  state  what  information  the 
allegation  Is  based'  upon,  nor  when  nor  how  It 
was  obtained  further  than  to  allege  that  a 
printed  civil  docket  of  the  February  term  of 
the  circuit  court  of  the  Second  Judicial  dis- 
trict of  Coahoma  county,  Miss.,  shows  that 
there  is  such  a  firm  as  Cutrer,  Cutrer  ft  Cook 
engaged  in  the  practice  of  law  and  that  they 
are  listed  as  counsel  for  a  number  of  plain- 
tiffs and  defendants. 

Sam  C.  Cook,  Jr.,  filed  an  affidavit  in  an- 
swer to  this  motion  stating  that  he  is  not  a 
member  of  the  firm  of  Cutrer,  Cutrer  &  Cook, 
and  that  he  has  no  knowledge  of  any  such 
firm,  but  that  he  is  employed  on  a  salary  in 
the  office  of  J.  W.  Cutrer,  and  that  he  Is  not 
advised  as  to  J.  W.  Cutrer's  interest  In  the 
subject-matter  or  the  litigation,  but  that  he 
is  not  interested  therein,  and  that  the  recov- 
ery of  the  judgment  would  have  no  effect  up- 
on him  one  way  or  the  other. 

He  further  makes  affidavit  that  before  the 
case  was  called  for  argument  that  he  dis- 
closed to  B.  C.  Brewer,  one  of  the  attorneys 
for  the  appellant  and  the  attorney  who 
makes  the  affidavit  of  disqualification,  his 
connection  and  status  wlUi  reference  to  em- 


ployment with  Mr.  Cutrer,  and  that  he  be- 
lieves that  the  other  cotmsel  understood  his 
relatlca  and  connection  with  Mr.  Cutrer. 
There  is  no  denial  of  these  statements  in  a 
counter  affidavit  and  there  is  no  coimter  affi- 
davit of  any  kind  ffied  In  the  cause. 

Prior  to  the  submission  of  the  case  and 
for  some  time  past.  Judge  Sam  O.  Cook  In- 
formed eacb  member  of  this  divlsloa  of  the 
court  of  the  nature  of  Sam  O.  Cook,  Jr.,'s  em- 
ployment by  Mr.  Cutrer,  and  his  relation  was 
known  to  the  members  at  the  court 

Section  166  ol  the  state  OonstitutloQ  reads 
as  follows: 

"No  Judge  of  any  court  shall  preside  on  the 
trial  of  any  canse,  where  the  parties  or  either 
of  them,  shall  be  connected  with  him  by  affinity 
or  consangutnity,  or  where  he  may  be  interested 
in  the  game,  except  by  the  consent  of  the  Judge 
and  of  the  parties.  Whenever  any  Judge  of  the 
Supreme  Court  or  the  Judge  or  diancellor  of 
any  district  in  this  state  shall,  for  any  reason, 
be  miable  or  disqualified  to  preside  at  any  term 
of  court,  or  in  any  case  where  the  attorneys 
engaged  therein  shall  not  agree  upon  a  member 
of  the  bar  to  preside  in  his  place,  the  Oovemor 
may  commission  another,  or  others,  of  law 
knowledge,  to  preside  at  such  term  or  during 
such  disability  or  disqualiflcatlMi  in  the  place 
of  the  Judge  or  judges  so  disqualified." 

Section  715,  Hemingway's  Code,  section  996, 
Code  of  1906,  reads  as  follows: 

"The  judge  of  a  court  shall  not  preside  on  the 
trial  of  any  cause  where  the  parties,  or  either 
of  them,  shall  be  connected  with  him  by  affinity 
or  consanguinity,  or  where  he  may  be  interest- 
ed in  the  same,  or  wherein  be  may  have  been 
of  counsel  except  by  the  consent  of  the  judge 
and  of  the  parties." 

It  will  be  seen  from  a  reading  of  these  sec- 
tions that  a  Judge  is  disqualified  in  a  case 
where  he  is  related  to  any  of  the  parties  in- 
terested, except  with  the  cmsent  of  each  of 
the  parties  and  of  the  Judge.  We  held  In  the 
case  of  Norwich  Fire  Ins.  Oo.  v.  Standard 
Drug  Co.,  121  Miss.  510,  83  South.  676,  that 
a  party  to  the  suit  within  the  meaning  of 
these  sections  is  one  who  Is  directly  interest- 
ed In  the  subject-matter  in  issue  and  the 
mere  fact  that  an  attorney  was  related  to  the 
judge  did  not  disqualify  the  judge  where  he 
had  no  interest;  that  the  interest  of  the  at- 
torney must  be  in  the  subject-matter,  or  res, 
of  the  suit. 

There  was  no  suggestion  of  disqualiflcatioa 
of  Judge  Sam  C.  Cook,  nor  was  there  any 
motion  to  transfer  it  to  tlie  other  division  of 
this  court  because  of  the  relationship  between 
counsel  and  the  judge.  The  record  snows 
that  the  attorneys  now  making  the  motion 
knew  as  much  about  the  matter  prior  to  the 
argument  and  sifbmissitxi  of  the  cause  as 
they  know  now,  and  yet  with  the  full  facts 
disclosed  to  them  they  elected  to  proceed  be- 
fore this  dii'ision  of  the  court  and  take  their 
chances  (m  winning  or  losing  their  suit.  It 
III  becomes  counsel  to  take  dumces  and  after 
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tbe  Judgment  la  {rendered  to  then  for  the 
first  time  undertake  to  raise  disquallflcatlon 
where  they  knew,  If  there  was  any  dlsqnallfi- 
oltion  at  all,  that  it  existed  prior  to  the  argu- 
ment and  sabmlssion  of  the  case,  such  a  pro- 
ceeding Is  utterly  unfair  to  a  judge  and  to 
the  opposing  litigant,  and  where  no  sugges- 
tion of  disqualification  is  made  the  party  will 
not  be  heard  after  Judgment  to  raise  the  ques- 
tion, unless  he  shows  that  at  that  time  he  had 
no  knowledge  thereof. 

The  motion  Is  utterly  without  merit  and  is 
OTerruled. 

Motion  oTerroIed. 


(lis  Uisa.  IM) 

FREEDMAN'S  AID  &  SOUTHERN  EDUCA- 
TION SOC.  V.  SCOTT  et  al.    (No.  21322.) 

(Sapreme  Goart  of  MiBsissippi,  Dirision  B. 
April  4,  1921.) 

(Byttdbut  hv  the  Court.) 

Charities  «=>90— BUI  bald  to  show  oomplaiaant 
had  RO  right  to  enforee  alleged  trust. 
Where  a  hill  in  chancery  to  enforce  an 
alleged  trust  sbows  that  the  trust,  if  any  ex- 
ist, is  for  the  benefit  of  a  named  school,  and  is 
not  brought  in  the  Dame  of  the  school,  or  by 
its  trustees,  but  by  parties  living  in  the  com- 
munity who  made  some  contributions  to  a 
fund  to  buy  the  alleged  trust  property  for  the 
use  of  the  school,  there  is  no  such  right  in  the 
complainant  as  wiU  warrant  equity  in  taking 
cognisance  of  the  suit  and  rendering  a  decree, 
and  where  snch  biU  is  demnrred  to  the  demur- 
rer ought  to  be  sustained. 

Appeal  from  Chancery  Court,  Webster 
County ;  A.  J.  Mclntyre,  Chancellor. 

Suit  by  W.'R.  Soott  and  others  against  the 
Freedman's  Aid  A  Southern  Education  Soci- 
ety. Decree  for  complainants,  and  defend- 
ant appeals.    Reversed  and  dismissed. 

McKeigney  k  Latham,  of  Eupora,  for  ap- 
pellant 

T.  W.  Scott,  of  Ehipora,  for  appellees. 

BTHRIDGB,  3.  W.  B.  Scott,  Dr.  J.  K. 
Crowder,  and  3.  B.  Scott,  as  indirlduals,  ana 
W.  R.  Scott,  Dr.  J.  K.  Crowder,  and  George 
Johnson,  as  trustees  of  Pine  Chapel  Metho- 
dist Episcopal  Church,  filed  a  bill  in  the 
chancery  court  against  the  Freedman's  Aid 
ft  Southern  Education  Society,  a  corpora- 
tion under  the  laws  of  the  state  of  Ohio,  al- 
leging that  prior  to  the  29th  day  of  March, 
1890,  there  was  located  on  lands  described 
In  the  bill  at  Clarkson,  Webster  county, 
Miss.,  an  unincorporated  school  known  as 
the  "Woodland  Academy,"  run  and  operat- 
ed under  the  auspices  of  the  Methodist  Epis- 
copal Church;  that  said  school  was  (^)erat- 
ed  for  the  benefit  of  and  was  patronized  by 
the  people  living  near  the  same;  that  people 


living  near  the  said  school,  together  with 
the  officers  and  societies  of  the  Methodist 
Episcopal  Church,  deidrlng  to  place  the  said 
school  on  a  more  permanent  basis  and  give 
It  a  source  of  InctHue,  made  voluntary  oontrl- 
butions  for  the  purpose  of  buying  the  land 
to  give  the  school  a  more  permanent  source 
of  Income;  that  the  complainants  George 
Johns(Hi  and  J.  B.  Scott  contributed  to  said 
fund,  and  Rev.  Levi  Crowder,  the  father  of 
Dr.  J.  K.  Crowder,  ccmtributed  to  the  fund, 
and  the  said  George  Johnson  lived  near  the 
said  land  and  was  a  patron  of  the  said  Wood- 
land Academy,  and  is  now  entitled  to  have 
the  revenue  from  said  land  used  for  the  pur- 
pose of  maintaining  a  school  thereon;  that 
Pine  Chapel  Methodist  Episcopal  Church, 
through  its  trustees,  was  a  contributor  to 
the  said  fund,  and  that  !Dr.  J.  K.  Crowder 
and  W.  R.  Scott  are  now  trustees  of  the  said 
church;  that  said  fund  was  placed  in  the 
hands  of  W.  F.  Mallalieu,  a  bishop  of  the 
Methodist  Episcopal  Church,  for  the  purpose 
of  puircfaasing  the  said  land ;  that  said  W.  F. 
Mallalieu  purchased  and  conveyed  to  the 
said  defendant  In  trust  for  the  use  and  ben- 
efit of  said  Woodland  Academy  certain  lands 
specifically  described  In  the  bill,  a  copy  of 
the  said  deed  being  made  an  exhibit  to  the 
said  bill  and  hereafter  referred  to;  that  be 
also,  with  some  of  the  fund  contributed,  pur- 
chased and  had  conveyed  to  the  defendant 
by  L.  D.  Tatee  certain  described  lands,  and 
that  the  trustees  of  Pine  Chapel  Methodist 
Episcopal  Churdi  conveyed  to  the  defendant 
on  April  28,  1890,  In  trust  for  the  Woodland 
Academy,  10  acres  of  land  also  described  In 
the  bill ;  that,  In  pursuance  of  the  terms  and 
condltioos  of  the  said  trust  deeds,  the  said 
Woodland  Academy  was  operated  and  main- 
tained for  the  use  of  children  living  near  the 
same  until  November  2,  1899,  on  which  date 
the  defendant  executed  a  lease  to  the  Wo- 
man's Home  Missionary  Society  of  the  Metho- 
dist Episcopal  Chun^,  also  an  Ohio  corpora- 
tion, to  the  said  school  and  land  for  a  term 
of  99  years  on  condition  that  the  said  Wo- 
man's Home  Missionary  Society  would  main- 
tain a  school  on  said  land  for  the  instruc- 
tion of  youth,  and  that  said  lease  would  be 
void  If  said  Woman's  Home  Missionary  So- 
ciety should  fall  for  the  space  of  one  year  to 
keep  on  said  premises  an  academy  or  school 
for  the  Instruction  of  youth;  that  said  Wo- 
man's Home  Missionary  Society,  in  pursu- 
ance of  said  lease,  conducted  a  school  known 
as  the  "Bennett  Academy"  on  said  land  un- 
til May,  1914,  when  It  abandoned  the  said 
premises,  and  has  not  since  attempted  to 
maintain  a  school;  that  after  the  expiration 
of  one  year  from  said  abandonment  said 
lease  became  void,  and  that  It  became  the 
duty  of  the  defendant,  as  the  trustee  of  said 
proi>erty,  to  take  possessioa  of  said  land  and 
use  the  revennes  therefrom  for  the  purpose 
of  maintaining  a  school  thereon,  and  that  the 
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Complalnanta,  as  patrons  of  the  said  school, 
and  as  contributors  to  said  fund,  are  enti- 
tled to  hav«  the  revenue  of  said  lands  used 
for  the  maintenance  of  a  school  thereon ; 
that  the  defendant  has  faUed  and  refnsed  to 
carry  out  the  terms  and  conditions  of  the 
trust  deeds,  and  has  refused  to  use  the  rev- 
enues from  said  lands  to  maintain  a  school 
thereon,  but  Is  undertaking  to  divert  said 
trust  estate  to  other  and  different  purposes. 

It  is  further  alleged  that  the  land  is  valu- 
able, and,  if  used  in  a  businesslike  way,  that 
the  revenue  therefrom  would  go  far  towards 
the  maintenance  of  a  school,  that  there  Is 
located  on  said  land  a  good  two-story  school 
building  and  other  buildings  that  could  be 
used  for  the  maintenance  of  said  schools,  and 
the  bill  prayed  for  a  decree  requiring  the  de- 
fendant to  use  said  lands  so  as  to  produce 
the  greatest  amount  of  revenue  therefrom, 
and  to  use  said  revenue  for  the  maintenance 
of  the  school  to  which  the  complainants  may 
send  their  children  according  to  the  terms 
and  conditions  of  the  said  trust,  and  accord- 
ing to  the  Intention  and  puri>oses  of  the  con- 
tributors to  said  fund  from  which  said  es- 
tate was  created;  and.  In  case  of  failure  or 
refusal  to  comply  with  said  decree,  that  the 
defendant  be  removed  as  trustee,  and  that 
the  court  should  appoint  other  trustees  for 
the  purpose  of  carrying  out  the  said  trust. 

The  deeds  made  exhibit  to  the  bill  contain 
the  following  expressions  which  are  relied 
on  for  the  trust  features  Involved  In  the  bill: 

■  "Do  hereby  convey  to  the  Freedman's  Aid  & 
Southern  Educational  Society  of  the  Methodist 
Episcopal  Church  [describing  the  property]  in 
trust,  for  the  nse  and  benefit  of  Woodland 
Academy  ag  the  society  by  its  proper  officer* 
may  deem  best" 

The  contract  of  lease  between  the  defend- 
ant and  the  Woman's  Home  Missionary  So- 
ciety of  the  Methodist  Episcopal  Church,  a 
corporation  under  the  laws  of  the  state  of 
Ohio,  leased  the  land  described  and  provided 
that  the  lessees  shall  pay  rent,  taxes,  and  as- 
sessments and  not  suffer  any  waste,  and 
shall  perpetually  maintain  oa  said  premises 
an  academy  or  school  for  the  Instruction  of 
youth,  etc.    It  Is  then  provided  as  follows; 

"That  if  said  rent  and  any  taxes  and  assess- 
ments that  may  be  levied  upon  said  premises, 
or  npon  any  part  thereof,  shall  remain  unpaid 
for  one  year  after  the  same  shall  become  due, 
and  without  demand  made  therefor,  or  if  said 
lessee  shall  abandon  said  premises,  or  any  part 
thereof,  or  if  said  lessee's  interest  therein  shall 
be  sold  under  execution,  or  any  other  legal  pro- 
cess, without  the  written  consent  of  said  lessor, 
its  successors  or  assigns,  or  if  said  lessee  shall 
fail  for  the  space  of  ope  year  to  keep  on  said 
premises  an  academy  or  school  for  the  instruc- 
tion of  youth,  or  if  said  lessee  shall  fail  to  keep 
any  of  its  covenants  and  agreements  in  ttiia 
lease  contained,  then  and  in  such  case  it  shall 
he  lawful  for  said  lessor,  its  successors  and 
assigns,  into  said  premises  to  re-enter,  and  the 
same  to  have  again,  repossess,  and  enjoy,  aa  in 


'  its  first  and  former  estate;  and  thereupon  this 
lease  and  everytliing  herein  contained  on  the 
said  lessor's  behalf  to  be  done  and  performed 
sliall  cease,  determine,  and  be  ntterly  void." 

A  demurrer  was  Interposed  to  this  bill  set- 
ting forth  numerous  grounds,  among  which 
are :  That  there  is  no  equity  in  the  bill ;  that 
complainants  do  not  show  how  they  are  In- 
terested in  the  subject-matter  of  this  suit; 
tliat  the  complainants  fail  to  show  that  they 
have  any  Interest  In  the  subject-matter  of 
this  suit  which  a  court  of  equity  can  enforce 
or  protect ;  that  it  appears  on  the  face  of  the 
bill  that  complainants  are  not  proper  par- 
ties to  the  bill;  that  the  bill  does  not  allege 
that  the  defendant  lias  breached  any  con- 
tract made  by  it  with  the  complainants;  that 
no  one  is  complaining  in  this  suit  who  has 
any  legal  or  equitable  right  to  complain ;  that 
it  Is  not  shown  that  the  complainants  were 
parties  to  the  lease  lietween  the  Woman's 
Home  Missionary  Society  and  the  defend- 
ant; tliat  the  bill  shows  on  its  face  that  the 
defendant  is  authorized  to  use  the  lands 
mentioned  as  defendant  as  its  proper  officers 
might  deem  l>est.  This  demurrer  was  over- 
ruled, and  an  answer  was  filed  and  evidence 
taken. 

It  appears  from  the  evidence  on  the  trial 
that  some  of  the  complainants  contributed 
$5,  which  was  turned  over  to  W.  F.  Malla- 
lleu,  and  it  was  shown  that  some  parties  in 
thecommimity  helped  cut  lumber  and  do  the 
work  of  building  the  schoolhouse.  It  was 
further  shown  In  the  evidence  that  the  pur- 
pose in  making  the  deeds  was  to  Induce  tlie 
defendant  to  finance  ttie  school,  and  that  it 
did  conduct  a  school  for  a  period  of  about 
nine  years,  when  It  leased  the  premises  as 
above  stated. 

Neither  Tates  nor  his  heirs  were  made  par- 
ties to  the  suit  either  complainant  or  defend- 
ant; neither  were  MallaUeu  or  his  heirs 
made  parties  complainant  or  defendant ;  nei- 
ther is  the  Woman's  Home  Missionary  Socie- 
ty made  a  party  to  the  suit,  but  the  evi- 
dence shows  that  this  organization  moved  Its 
school  from  Clarkson,  Miss.,  to  Mathlston, 
Miss.,  and  moved  one  of  the  school  buUdlngs 
to  that  point,  where  It  Is  conducting  a  schooL 

It  wUl  be  noted  from  the  statement  that 
the  bill  and  the  deeds  called  trust  deeds  do 
not  show  any  i>artlcular  thing  that  was  to  be 
done  by  the  defendant  In  operating  the 
school.  The  trust  is  made  to  an  unincorpo- 
rated school.  If  such  school  is  a  legal  entity 
at  aU  It  must  be  so  because  it  has  trustees 
who  represent  It.  If  there  is  any  trust  tt  is 
for  the  benefit  of  this  school,  and  the  instru- 
ment relied  on  nowhere  imposes  any  obliga- 
tion on  the  school  to  receive  the  complain- 
ants or  their  children  as  studoits  therein. 
If  there  is  no  specific  trust  involved  In  the 
deeds,  wlilch  there  is  not,  and  if  there  Is  no 
person  or  legal  entity  representing  a  person 
existing  for  whose  benefit  the  land  was  con- 
veyed, there  oonld  be  no  trust,  becaiue  tha 
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law  lequlreE  a  trust  of  this  kind  to  be  in  writ- 
ing. If  there  la  any  trust  at  all,  it  must  be 
a' trust  for  the  benefit  of  the  trustees  of  the 
Woodland  Academy. 

In  our  opinion  the  demurrer  to  the  bill 
diould  have  been  sustained.  The  bUl  states 
no  right  of  action  In  the  complainants  and 
does  not  make  a  case  warranting  the  inter- 
ference of  a  court  in  their  behalf.  The  al- 
legations of  the  bill  are  wholly  Insufficient 
to  create  any  right  In  the  comidalnants,  and 
it  was  error  for  the  court  to  enter  a  decree 
in  their  behalf. 

Reversed  and  dismissed. 


<12E  Mios.  see) 

TALLAHALA  LU1MBER  CO.  v.  H0LLI1MAN. 
(No.  21614.) 

(Sapreme  Ciourt  of  Mississippi,  DiTision  B. 
Apra  4,  1921.) 

fSvlUilm*  If  the  Court.) 

I.  Master  and  servaot  «s»88(7)— Reratlon  not 
severed  by  employee's  aot  la  attempting  to 
board  moving  train. 

Where  a  lumber  company  was  transporting 
its  employees  on  its  train  from  their  work  In 
the  woods  to  the  camp,  and  an  employee  wlio 
was  a  member  of  the  track  crew  was  called 
from  the  train  by  a  signal  given  by  his  foreman 
after  -the  train  had  stopped  on  account  of  some 
defect  in  the  locomotive,  and  the  employee  in- 
terpreted this  signal  to  mean  that  track  work 
was  necessary  to  l>e  done  ahead,  and  then  left 
the  train  and  followed  his  foreman  down  the 
track  to  a  point  at  or  near  the  front  of  the  lo- 
comotive, and  the  train  then  started  forward 
toward  the  camp,  and  the  employee  attempted 
to  board  the  train  as  it  passed  him  and  was 
injured,  held,  that  the  act  of  the  employee  in 
endeavoring  to  board  the  moving  traUi,  where 
he  had  a  right  to  ride,  was  not  an  abandonment 
of  the  master's  business  and  did  not  sever  the 
relation  of  master  and  servant. 

Z  Mastsr  and  servant  «=>286  (25)— Master's 
knowledge  of  defective  oar  step  held  for  Jury. 
Where  a  lumber  company  undertook  to 
transport  its  employees  on  its  trains  to  and 
from  their  work  in  the  woods,  and  one  of  the 
steps  of  a  car  which  was  furnished  for  that 
purpose  was  twisted  or  bent,  and  there  was  evi- 
dence that  the  company  did  not  maintain  any 
system  of  Inspection  of  sud  cars  wlule  in  use 
in  the  woods,  under  the  facts  in  evidence,  it 
was  a  question  for  the  jury  as  to  whether 
the  defendant  knew,  or  by  the  exercise  of  rea- 
sonable care  and  diligence  could  have  known, 
of  the  defect  in  the  step. 

3.  Master  and  servant  «s>286(l3),  289(31)— 

Negligence  as  to  employee  boarding  oar  with 

defective  step  and  his  contributory  negllgenoe 

held  for  Jnry. 

Under   Acta    1910,    e.    1S5    (Hemingway's 

Code,  ft  602  and  608),  providing  that  contribn- 

toiy  negligence  sliall  not  bar  a  recovery,  when 


the  step  of  a  flat  car,  which  has  been  f  ornished 
by  the  defendant  company  for  the  purpose  of 
transporting  its  employees  to  and  from  their 
work,  was  twisted  or  bent,  and  an  employee 
was  injured  in  attempting  to  use  this  bent 
step  in  boarding  the  train  while  moving,  held 
that,  under  the  facts  in  evidence,  it  was  a  ques- 
tion for  the  jury  as  to  whether,  in  furnishing 
a  car  with  a  defective  step,  the  defendant  was 
guilty  of  negligence  which  contrilmted  to  the 
injury,  and  tliat  all  questions  of  negligence  and 
contributory  negligence  were  properly  submit- 
ted to  the  jury. 

4.   Negllgenoe     «=»IOt  — Employee     boarding 
moving  train  held  guilty  of  contributory  neg- 
llgenoe requiring  diminution  of  damages. 
Under    the   concurrent    negligence    statute 
(Laws  1910,  c.  136),  providing  that  damages 
shall  be  diminished  in  proportion  to  the  amount 
of  negligence  attributable  to  the  person  injured, 
where  au  employee  suffered  the  loss  of  a  leg 
by  reason  of  an  attempt  to  board  a  moving 
train,  held  that,  under  the  facts  in  evidence, 
the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  that  a  verdict  for  $18,000  was  exces- 
sive. 

Appeal  from  Circuit  Omrt,  By>rr8St  Comi- 
ty; R.  S.  Hall,  Judge. 

Action  by  Andrew  Holliman  against  the 
Tallahala  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed 
conditionally. 

Brady  &  Dean,  of  BtookbaTen,.for  appel- 
lant. 

W.  J.  Pack,  of  Laurel,  and  Currle  &  Cur- 
rle,  of  Hattlesburg,  for  api)ellee. 

W.  H.  QOOK,  J.  This  action  is  by  Andrew 
Holliman,  a  minor,  through  his  next  friend, 
against  the  Tallahala  Lumber  Company,  ap- 
pellant, for  damages  for  personal  Injuries 
alleged  to  have  been  sustained  by  Mm  while 
in  the  employ  of  appellant  lumber  company, 
and  from  a  Judgmrat  in  favor  of  plaintiff 
for  118,000  the  Lumber  Company  prosecuted 
this  appeal. 

The  facts  in  this  record,  in  so  far  as  they 
are  material  to  the  decision  of  this  case,  are 
substantially  as  follows:  The  sawmill  of 
appellant  is  located  at  Ora,  on  the  Ontf  & 
Ship  Island  Railroad,  about  30  miles  north 
of  Hattlesburg,  Miss.,  while  the  timber  of 
appellant  which  It  was  then  engaged  in  cut- 
ting and  transporting  to  the  mill  at  Ora 
was  located  east  of  Hattlesburg,  in  Perry 
county.  In  order  to  reach  this  timber  appel- 
lant constructed  a  logging  railroad  leaving 
the  main  line  of  the  Gulf  A  Ship  Island  Rail- 
road at  Hatttesburg  and  extending  to  or 
near  Rnnnelstown,  In  Perry  county,  a  dis- 
tance of  about  12  or  13  miles.  At  or  near 
Runnelstown  appellant  established  a  camp 
and  constructed  homes  and  boarding  facili- 
ties for  Its  employees.  It  also  constructed 
spur   or  lateral   tracks   extending  from  its 
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main  line  out  through  Its  timber.  One  of 
these  spur  tracks  extended  from  the  camp 
Into  the  woods  a  distance  of  about  15  miles, 
and  it  was  the  custom  of  appellant  to  trans- 
port its  employees,  who  resided  at  and  near 
the  camp,  to  and  from  their  work,  and  for 
this  purpose  it  used  a  shay  engine  and  log- 
ging or  flat  cars.  Appellant  did  not  own  the 
cars  which  it  used  in  its  woods  and  for 
transporting  the  logs,  but  secured  them  by 
contract  from  the  Gulf  &  Ship  Island  Rail- 
road Company.  On  each  side  of  these  cam 
there  were  two  metal  stirrups  or  steps,  with 
a  rod  or  handhold  above  eadi  step,  for  the 
ase  of  the  employees  in  boarding  the  cars. 
These  steps  extended  some  distance  below 
the  bottom  of  the  cars,  and  in  the  process 
<^  loading  and  unloading  the  cars  with  logs 
these  steps  were  frequently  twisted  and 
bent.  There  was  no  conductor  on  the  train 
which  was  used  in  transporting  the  employ- 
ees to  and  from  the  camp,  but  this  train 
was  in  the  sole  diarge  of  the  engineer  who 
operated  it.  It  appears  that  this  engineer 
selected  the  cars  for  that  purpose  from  such 
cars  as  he  found  on  the  side  tracks. 

Appellee,  a  boy  about  18  years  of  age,  was 
employed  by  appellant  as  a  member  of  the 
track  crew,  and  on  the  afternoon  that  he 
was  injured  appellant's  train,  which  consist- 
ed of  an  engine  and  two  flat  cars,  was  mak- 
ing its  regular  trip  from  the  woods  to  the 
camp.  Appellee,  together  with  about  100 
other  employees,  was  aboard,  and,  after  the 
train  had  proceeded  some  miles  on  the  trip 
to  the  camp,  some  defect  developed  on  the 
engine  and  the  train  stopped.  After  the 
train  stopped  appellee's  foreman  got  off  the 
train  and  signaled  his  crew  to  follow  him, 
and  appellee,  as  well  as  a  large  number  of 
other  employees,  got  off  the  train.  Appel- 
lee and  other  members  of  the  track  crew  fol- 
lowed their  foreman  down  the  track,  but 
when  he  reached  a  point  near  the  front  of 
the  engine  the  train  started  forward  toward 
the  camp,  and  immediately  the  employees 
who  had  gotten  off  the  train  hurriedly  began 
to  climb  aboard,  and  as  the  train  passed  ap- 
pellee he  endeavored  to  board  it.  Accord- 
ing to  the  evidence  for  appellee,  and  there 
is  very  little  conflict  in  the  evidence  upon 
this  point,  the  step,  at  or  near  the  point 
where  appellee  undertook  to  board  the  train, 
was  twisted  or  bent  under  the  car  12  or  14 
Inches.  Appellee  and  other  witnesses  testi- 
fied that  he  undertook  to  board  the  train 
by  using  this  defective  step,  and  that  when 
he  swung  onto  this  bent  step  his  foot  slipped 
off  the  bent  step,  and  his  left  foot  was 
caught  under  the  wheels  of  the  car  and  the 
leg  and  foot  so  mangled  that  it  was  neces- 
sary to  amputate  the  leg  a  few  inches  below 
the  knee.  The  speed  of  the  train  at  the 
time  appellee  undertook  to  board  it  was  va- 
riously estimated  at  from  four  to  eight  miles 
per  hour,  and  appellee  testified  ttiat  he  did 


not  observe  the  bent  condition  of  the  step 
until  after  he  had  caught  the  handhold 
and  swung  from  the  ground  to  catdi  t&e 
step,  and  that  the  bent  condition  of  the  step 
was  the  cause  of  his  foot  slipping. 

There  Is  testimony  to  the  effect  that  it 
was  the  duty  of  the  engineer  to  give  a  signal 
when  his  train  was  ready  to  leave  any  given 
point,  and  the  signal  that  the  train  was  go- 
ing to  proceed  on  the  trip  to  the  camp  was 
two  blasts  of  the  whistle  and  the  ringing 
of  the  bell.  This  signal  was  not  given  at 
the  time  the  train  left  the  point  where  ap- 
pellee was  hurt,  and  the  engineer  testified 
that  he  only  expected  to  proceed  about  200 
yards  further  to  a  point  where  he  coald  se- 
cure water.  However,  he  testified  that  the 
reason  he  did  not  give  the  signal  before 
starting  bis  train  was  that  he  was  busy  en- 
deavoring to  remedy  the  defect  in  the  en- 
gine and  he  did  not  have  time  to  give  the 
signal.  There  was  also  testimony  to  the  ef- 
fect that  it  was  not  uncommon  for  this  sig- 
nal to  be  omitted,  and  that  when  the  train 
started  to  leave  the  place  where  appellee 
was  injured  the  employees  thought  it  had 
started  for  the  camp,  and  that  was  the  rea- 
son they  undertook  to  get  aboard. 

The  first  assignment  of  error  that  is 
pressed  by  aiH>eUant  is  that  appellee  was  not 
engaged  in  and  about  the  master's  business 
but  was  acting  beyond  the  scope  of  his  du- 
ties when  he  was  injured,  and  for  that  rea- 
son a  peremptory  Instruction  for  appellant 
should  have  been  granted.  It  Is  urged  that, 
since  appellee  left  the  train  and  was  pro- 
ceeding down  the  track  In  obedience  to  the 
orders  of  his  foranan,  he  abandoned  the 
business  of  the  master  and  was  acting  be- 
yond the  scoi)e  of  his  duties  when  he  left 
his  foreman  and,  for  his  own  convenience 
and  comfort,  undertook  to  board  a  moving 
train  which  had  not  indicated  that  it  was 
going  to  proceed  to  the  camp  by  giving  the 
required  signal  of  two  blasts  of  the  whistle 
and  ringing  of  the  belt 

[1]  It  was  with  this  assignment  in  view 
that  we  have  stated  the  facts  with  so  much 
detail,  and,  under  the  facts  in  evidence  here, 
we  do  not  think  the  act  of  appellee  in  un- 
dertaking to  get  aboard  this  train  severed 
the  relation  of  master  and  servant.  The  ap- 
pellee was  aboard  a  train  that  had  been 
furnished  by  the  master  for  the  purpose  of 
transporting  appellee  and  the  other  employ- 
ees from  their  places  of  work  to  the  camp. 
He  left  this  train  in  obedience  to  the  orders 
of  his  superior,  and,  since  the  train  had 
stopped,  and  he  had  been  called  from  the 
train  by  his  foreman,  being  a  member  of  the 
track  crew,  his  interpretation  of  the  signal 
to  mean  that  track  work  was  necessary  to 
enable  the  train  to  proceed  was  entirely 
reasonable.  With  no  Information  in  regard 
to  the  defect  in  the  engine,  and  having  fol- 
lowed his  foreman  to  a  i>oint  where  It  coald 
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be  obserred  that  tbe  track  was  not  defec- 
tive, with  the  train  moving  forward  toward 
the  camp,  with  the  other  employees  hurried- 
ly climbing  aboard,  appellee's  conclusion 
that  the  train  had  resumed  Its  trip  to  the 
camp  was  entirely  reasonable  and  natural, 
and  his  act  In  endeavoring  to  get  aboard  the 
train,  where  he  had  a  right  to  ride,  was  not 
an  abandonment  of  the  master's  business 
and  did  not  destroy  the  relation  of  master 
and  servant 

[2]  The  second  ground  for  reversal  urged 
by  appellant  is  that  it  was  not  shown  ttiat 
the  appellant  knew,  or  by  the  exercise  of 
reasonable  care  and  diligence  could  have 
known,  of  the  alleged  defect  in  the  step  or 
stirrup. 

The  evidence  discloses  that  the  Oulf  & 
Ship  Island  Railroad  Ck>mpany  maintains  a 
system  of  car  inspection  in  the  city  of  Hat- 
tiesbnrg,  and  that  it  was  customary  to  in- 
spect these  log  cars  when  they  passed 
through  Hattiesburg;  but  the  evidence 
wholly  fails  to  show  that  the  particular  car 
by  which  appellee  was  injured  was  inspect- 
ed or  was  in  good  condition  when  it  was  de- 
livered to  appellant  It  does  not  appear 
when  tbe  car  was  delivered  to  appellant  or 
how  long  it  had  been  in  use  in  the  woods. 
It  does  appear  that  the  only  Inspection  of 
the  cars  by  appellant  was  made  after  they 
were  loaded  with  logs.  The  engineer,  who 
was  in  sole  charge  of  the  selection  of  cars 
to  make  up  the  train  by  which  the  employees 
were  to  be  transported  to  the  camp  on  this 
occasion  found  this  car  on  a  side  track  in 
the  woods,  and,  without  any  examination  or 
inspection  thereof,  placed  It  for  the  use  of 
the  employees  In  riding  from  their  places  of 
work  to  the  camp.  The  appellee  was  not  a 
member  of  tbe  logging  or  train  crew,  he  had 
no  connection  with  these  matters  and  no  oc- 
casion to  use  or  be  about  tbe  train  or  cars 
except  in  riding  to  and  from  his  work,  and 
the  car  was  not  an  Instrumentality  furnish- 
ed him  until  it  was  placed  in  the  train  on 
which  he  was  invited  or  required  to  ride  in 
reaching  his  home.  It  very  clearly  appears 
from  the  evidence  ttiat-the  step  or  stirrup 
on  this  car  was  bent  and  twisted  when  it 
was  furnished  for  the  purpose  of  transport- 
ing appellee  and  the  other  employees  to  the 
camp,  and  we  think  the  finding  of  the  Jury 
that  appellant  did  not  exercise  reasonable 
care  and  diligence  in  that  regard  is  abun- 
dantly supported  by  the  evidence. 

[3]  It  is  next  urged  that  the  proximate 
cause  of  appellee's  injury  was  his  grossly 
negligent  act  in  making  an  Improper  use  of 
'  the  step  of  the  cur  by  jumping  on  the  car 
while  it  was  in  rapid  motion,  and  that  for 
this  reason  this  cause  should  be  reversed. 
Under  the  provisions  of  chapter  135  of  the 
Laws  of  1910  (sections  602  and  503,  Hem- 
ingway's Ck)de),  it  was  a  question  for  the 
Jury  as  to  whether,  under  the  facts  in  evl- 
dence,  the  ai>pellant  was  guilty  of  negligence 


whldi  contributed  to  tbe  injury,  and  all 
questions  of  negligence  and  contributory  neg- 
ligence were  properly  submitted  to  the  Jury 
under  instructions  directing  that,  in  the 
event  the  Jury  should  find  from  the  evidence 
that  appellant  was  guilty  of  negligence,  the 
damages  recoverable  should  be  reduced  in 
the  proporflon  to  the  amount  of  negligence, 
if  any,  attributable  to  appellee  Natchez  & 
Southern  Railroad  Co.  v.  Crawford,  99  Miss. 
697,  56  South.  596;  Tazoo  ft  M.  V.  R.  Co.  v. 
Carroll.  103  Miss.  830,  60  South.  1013 ;  Mis- 
sissii^l  Central  Railroad  Co.  v.  Robinson, 
106  Miss.  896,  64  So.  838;  Tazoo  &  M.  V.  R. 
Co.  V.  Williams,  114  Miss.  236,  74  South. 
835. 

Counsel  for  appellant  further  earnestly  in- 
sists that  this  case  should  be  reversed  for 
the  reason  that  the  Jury  were  misled  by  cer- 
tain statements  made  by  one  of  the  counsel 
for  appellee  in  his  closing  argument  It  ap- 
pears from  a  special  bill  of  exceptions  taken 
during  the  progress  of  the  trial  that  this  at- 
torney stated  in  his  closing  argument  that— 

"If  the  Jury  believe  tli*  plaintiff  would,  if 
not  negligent,  be  entitled  to  receive  $40,000, 
that  in  this  case  they  should  return  a  verdict 
for  $20,000." 

This  statement  of  coimsel  was  manifestly 
erroneous,  and  the  objection  of  counsel  to  this 
remark  should  have  been  promptly  sustained, 
and  the  Jury  Instructed  to  disregard  such 
statement ;  but,  in  view  of  the  fact  that  the 
written  Instructions  to  the  Jury  correctly  and 
clearly  announced  the  rule  of  law  that  must 
guide  them  in  passing  upon  the  questions  of 
negligence  and  contributory  negligence  and 
the  reduction  of  damages  on  account  of  con- 
tributory negligence  attributable  to  the  injur- 
ed party,  it  is  not  probable  that  the  Jury  was 
misled  by  this  erroneons  illustration,  and  we 
do  not  think  this  language  of  counsel  would 
warrant  a  .reversal.  The  other  remarks  of 
counsel  which  are  complained  of  by  appel- 
lant were  not  made  of  record  by  a  special 
bill  of  exceptions,  and  will  not  be  considered 
on  this  appeal. 

[4]  Finally,  it  Is  urged  that,  in  attempting 
to  board  the  moving  train,  appellee  was 
guilty  of  negligence  which  contributed  to 
his  injury,  and  that,  in  view  of  the  contribu- 
tory negligence  of  appellee,  the  verdict  is 
grossly  excessive.  Appellee  sued  for  |20,000 
and  the  Jury  returned  a  verdict  for  ?18,000. 
In  view  of  the  'pain  and  suffering  and  the 
nature  of  the  Injury  In  this  case,  we  would 
not  disturb  this  verdict  if  the  appellee  had 
been  free  of  negligence,  but  we  are  convinced 
that  appellee  was  guilty  of  negligence  which 
contributed  to  his  injury,  and  that  the 
amount  of  the  recovery  has  not  been  dimin- 
ished In  proportion  to  the  amount  of  negli- 
gence attributable  to  him.  It  is  di£BcuIt  to 
apportion  the  negligence  properly  attrilrata- 
ble  to  each  of  the  parties,  but  we  think  it 
Is  clear  that  the  jury  tailed  to  apply  the 
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rule  of  law  applicable  under  our  concurrent 
negligence  statute,  and  that,  under  tbe  facts 
in  evidence  in  this  case,  the  judgment  sho>uld 
be  reduced  to  (12,500. 

If  tbe  appellee  will  enter  a  remittitur  here 
for  $5,500,  reducing  the  Judgment  to  $12,500, 
tbe  judgment  will  be  affirmed ;  otherwise.  It 
will  be  reversed  and  remanded  for  a  new 
trial  on  the  question  of  the  amount  of  dam- 
ages  only. 

Affirmed  conditionally. 


(125  Mies.  SX) 

DEDEAUX  V.  STATE.     (No.  21482.) 

(Supreme    C!oart  of  Mississippi,   Dlylaion   B. 
April  4, 1921.) 

(SyUahut  iv  (Ae  CourtJ 

1.  Crimliial  law  «=>507(l),  742(2)^'Acoon- 
plloa"  doflned;  question  for  court  whether 
witaess  was  an  "acoompiloe"  when  facts  un- 
disputed. 

One  who  is  present  aiding,  assisting,  abet- 
ting, and  encouraging  tbe  commission  of  a 
crime  is  an  accomplice,  and,  where  there  is  no 
conflict  in  the  testimony  as  to  the  acts,  conduct, 
or  participation  of  a  witness  in  an  alleged 
crime.  It  is  a  qnestion  of  law  for  the  court  as 
to  whether  the  witness  was  in  fact  an  accom- 
plice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

2.  Criminal  law  9=>780(l,3)— Conrt  should  In- 
struct  as  to  weight  of  accomplice  te«timony, 
but  language  of  Instruotlon  is  In  court's  dls< 
oration. 

While  a  conviction  may  be  had  on  the  un- 
corroborated testimony  of  an  accomplice,  the 
court  should  instruct  the  jury  that  tbe  testi- 
mony of  an  accomplice  is  to  be,  weighed  with 
caution,  but  tbe  language  in  which  the  cau- 
tionary instruction  is  stated  must;  in  a  large 
me^ure,  be  left  to  the  discretion  of  the  trial 
court. 

3.  Criminal  law  <3=>8I5(4)— Larceny  <s=>3(l)— 
Instruotlon  omitting  element  of  felonious  or 
fraudulent  taking  error. 

Under  section  1251,  Oode  1006  (Heming- 
way's Code,  I  981),  the  word  "felonious"  as 
used  in  this  section  is  not  merely  descriptive 
of  the  grade  of  the  dfense,  but  a  felonious  or 
fraudulent  taking  is  necessary  to  constitute  the 
crime  of  larceny,  and  an  instruction  wiiich  omits 
this  essential  element  is  erroneous. 

4.  Criminal  law  4=>369(5)  —  Evidence  as  to 
finding  of  other  property  similar  to  that  stol- 
en at  different  place  held  Inadmissible. 

In  a  prosecution  for  the  larceny  of  partic- 
ularly described  sheep,  where  the  evidence 
shows  that  the  sheep  alleged  to  have  been  stol- 
en had  been  killed  and  buried  in  a  certain 
pit,  it  is  erroneous  to  admit  testimony  that 
other  sheep  were  found  buried  at  a  different 
place  and  in  another  pit. 


5.  Criminal  law  «s>369(S)— That  other  sheep 
of  same  owner  had  disappeared  held  Inadmis- 
sible. 

In  a  prosecution  for  the  larceny  of  partic- 
ulariy  described  sheep,  it  is  error  to  admit  tes- 
timony that  several  months  prior  to  the  alleg- 
ed theft  the  owner  of  the  particular  sheep  al- 
leged to  have  been  stolen  also  owned  a  large 
number  of  other  sheep,  and  that  they  had  dis- 
appeared from  the  range  at  the  time  of  the 
trial. 

Appeal  from  Oircnlt  Court,  Stone  Cbunty ; 
D.  M.  Orabam,  Judge. 

Elmer  Dedeaux  was  oonricted  of  larceny 
of  sheep,  and  be  appeEils.  Beversed  and  re- 
manded. 

Mize  ft  Mizo,  of  GulfkKWt,  for  aiipellant. 
Wm.  Hemingway,  Aaat  Atty.  Gen.,  for  the 
State. 

W.  H.  OOOK,  jr.  Appellant,  Elmer  De- 
deaux, together  with  bis  two  brothers,  was 
Indicted  for  the  larceny  of  five  sheep,  tbe 
property  of  L.  W.  Lednier.  There  was  a  sev- 
erance, and  upon  the  trial  of  appellant  be  was 
convicted  and  sentenced  to  imprisonment  in 
the  penitentiary  for  two  years,  and  from 
this  conviction  and  sentence  this  aiqpeal  was 
prosecuted. 

For  a  reversal  of  this  cause  appellant  re- 
lies principally  upon  three  grounds,  and  the 
facta  necessary  to  an  imderstanding  of  the 
questions  presented  for  decision  are  substan- 
tially as  follows:  The  codefendants,  Ellis 
and  Elvis  Dedeaux,  resided  with  their  father 
Zeno  Dedeaux,  while  appellant,  who  was 
married,  resided  about  one-half  mile  there- 
from. There  was  also  living  in  the  home  of 
Zeno  Dedeaux  his  grandson,  Vardaman  De- 
deaux, a  lad  about  17  years  of  age,  and  the 
conviction  of  appellant  rests  largely  upon 
the  testimony  of  this  boy.  Vardaman  De- 
deaux, who  was'  also  the  nephew  of  L.  W. 
Ladnier,  the  owner  of  the  sheep  alleged  to 
have  been  stoloa,  left  the  home  of  his  grand- 
father, Dedeaux,  and  went  to  reside  with  his 
grandmother  Ladnier.  Thereafter  he  fur- 
nished his  uncle,  L.  W.  Ladnier,  certain  In- 
formation which  caused  Ladnier  to  secure  a 
search  warrant  and  go  to  the  home  of  Z«io 
Dedeaux  In  seardi  of  certain  sheep  which 
he  had  lost  There  he  found  a  large  number 
of  sheep  buried  in  two  pits  in  the  rear  of 
Zeno  Dedeaux's  bam,  and  be  was  able  to 
identify  five  of  the  sheep  found  in  the  small- 
er bole  as  being  his  property,  and  upon  this 
discovery  this  indictment  is  predicated. 

Vardaman  Dedeaux  testified  that  some 
time  In  June,  1920,  appellant  and  the  two  co- 
defendants  left  the  home  of  Zeno  Dedeaux 
late  in  the  afternoon  and  went  into  the- 
woods  and  came  back  after  dark  driving  a 
number  of  sheep ;  that  they  called  him  from 
the  house  to  assist  them  in  getting  the  sheep 
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Into  an  Inclosnre;  tbat  he  opened  the  gate 
and  helped  to  pen  tbem,  knowing  at  the  time 
ttiat  they  were  going  to  diear  and  kill  the 
sheep;  (hat  he  assisted  in  shearing  one  of 
them:  that  he  watched  them  kill  and  bury 
the  sheep;  that  he  observed  the  marks  of 
some  of  them  and  they  were  In  the  mark  of 
Ik  W.  Ladnler. 

The  first  asstlgmnent  of  error  whldi  la 
pressed  here  Is  based  upon  the  refusal  of  an 
Instruction  requested  by  defendant,  the  In- 
•tmctlon  being  as  fcdlows: 

"The  court  instnicts  the  jury  for  the  defend- 
ant that  they  are  the  sole  judges  of  the  credi- 
bility of  the  witnesBes  and  the  weight  of  the 
evidence,  and  that  the  testimony  of  Vardaman 
Dedeaux  in  this  cage  is  what  is  known  in  law 
as  the  testimony  of  an  accomplice,  and  that,  in 
weighing  his  testimony,  they  should  weigh  it 
with  great  care,  caution,  and  suspicion,  and  un- 
less his  testimony,  weighed  with  great  care, 
caution,  and  suspicion,  in  connection  with  all 
the  other  e^dence  in  the  case,  convinces  the 
jury  beyond  every  reasonable  doubt  that  the 
defendant  stole  the  sheep,  or  participated  in 
the  stealing,  as  alleged  in  the  indictment,  then 
they  shall  find  him  not  gnilty." 

[1]  It  Is  contended  on  behalf  of  the  state 
that  the  refusal  of  this  Instmctlan  waa 
projjcr  for  the  reason  that  under  the  evidence 
the  \vltness  waa  not  an  accomplice.  If  there 
Is  a  conflict  In  the  testimony  as  to  the  acts, 
conduct,  or  participation  of  the  wltneas  In 
the  crime  alleged,  It  is  then  a  question  for 
the  Jury,  under  proper  InstructlonB,  as  to 
whether  or  not  the  witness  was  an  accom- 
plice, but,  where  there  is  no  conflict  in  the 
testimony  as  to  the  acts-and  conduct  of  the 
witness,  it  is  then  a  question  of  law  for  the 
oonrt  to  say  whether  or  not  the  acts,  conduct, 
and  participation  of  the  witness  In  the  alleg- 
ed crime  make  him  In  fitct  an  accomi>llce. 
There  Is  no  conflict  In  the  testimony  In  this 
case  as  to  the  acts  and  conduct  of  the  wit- 
ness, and  It  clearly  shows  that  be  was  pres- 
ent, aiding,  assisting,  abetting,  and  oiicourag- 
ing  the  commission  of  the  crime,  and  we 
think,  under  the  facts  In  this  record,  the  wit- 
ness was  an  accomplice. 

[2]  While  a  conviction  may  be  had  <m  the 
imcorroborated  testimony  of  an  accomplice, 
the  courts  of  this  state  are  committed  to  the 
doctrine  that  It  Is  proper  for  the  court  to  In- 
struct the  jury  that  the  testimony  of  an  ac- 
complice is  to  be  weighed  with  caution 
(White  V.  State,  52  Mlsa.  216;  Fltzcoz  v. 
State,  52  Miss.  923 ;  Green  v.  State,  55  Miss. 
454;  Cheatham  v.  State,  07  Miss.  336,  7 
South.  204,  19  Am.  St.  Rep.  310;  Wilson  v. 
State,  71  Miss.  880,  16  South.  304;  Osborne 
▼.  State,  99  Miss.  410, 56  South.  52),  and  upon 
a  new  trial  some  cautionary  Instruction 
should  be  granted.  We  do  not  hold,  however, 
that  an  Instruction  In  the  precise  language  of 
the  one  requested  should  be  given,  but.  If  the 
jury  Is  dnly  cautioned,  the  requirements  of 


this  rule  are  satisfied.  In  Wilson  v.  State, 
supra,  this  matter  is  fully  discussed,  and 
Chief  Justice  Campbell  there  used  language, 
whltih  we  quote  to  approve  as  announcing  the 
correct  view,  the  language  there  used  being 
as  follows: 

"The  court  was  not  bound  to  pile  up  words 
suggestive  of  a  desire  for  the  jury  to  dismiss 
as  nnworthy  of  consideration  the  testimony  of 
the  accomplice.  Having  cautioned  the  jury  as 
to  the  suspicious  source  of  soch  testimony,  it 
was  proper  to  leave  the  jury  to  deal  with  it  ao- 
cording  to  its  effects  on  the  minds  of  the  ju- 
rors, who  are  not  likely  to  accept  too  readOy 
such  testimony.  The  rule  is  for  the  presiding 
Judge  to  inform  the  Jury  that  the  testimony  of 
an  accomplice  is  to  be  received  and  considered 
with  caution,  as  from  a  polluted  and  suspicious 
source,  but  it  mnst,  in  large  measure,  b«  left 
to  tlie  judge  to  choose  the  language  in  whldi 
tliis  caution  shall  be  given.  There  is  no  niti- 
form  role.  Cases  vary  with  ciicumstances.  In 
some  cases  stronger  words  of  caution  might  he 
more  appropriate  than  in  others." 

The  next  assignment  relied  upon  brings  up 
for  review  the  action  of  the  court  in  grant- 
ing the  state  an  instruction  in  the  language 
following: 

"The  court  instructs  the  jury  for  the  state 
that,  if  they  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  Earner 
Dedeaux,  in  company  with  others,  in  Stone 
county.  Miss.,  on  or  about  the  6th  day  of  June, 
or  on  any  date  prior  to  the  Ending  of  the  in- 
dictment in  tliis  case,  drove  ofF  the  range,  pen- 
ned, and  killed  five  sheep  belonging  to  ti.  W. 
Ladnior  and  described  in  the  indictment,  with 
the  intent  to  deprive  the  owner  thereof,  and 
that  said  sheep  were  worth  $25  or  more,  you 
should  find  the  defendant  guilty  as  charged  in 
the  indictment" 

Section  1251,  Code  of  1906  (Hemingway's 
Code,  I  981),  under  whlcb  this  Indictment 
was  drawn.  Is  in  part  as  follows: 

"Bvery  person  who  shall  be  convicted  of  tak- 
ing and  carrying  away,  felonionsly,  the  person- 
al property  of  another  of  the  value  of  twenty 
five  dollars  or  more,  shall  be  guilty  of  grand 
larceny,"  etc. 

[3]  The  word  "felonious"  as  used  In  this 
statute  Is  not  merely  descriptive  of  the  grade 
of  the  ofCense,  but  It  is  an  essential  ingredi- 
ent of  the  crime  of  larceny,  and,  since  this 
Instruction  omitted  this  essential  element  of 
the  crime  charged,  it  Is  erroneoua  It  Is 
well  settled  in  this  state  that  to  constitute 
larceny  the  taking  need  not  be  lucri  causa, 
but  it  is  equally  well  settled  that  there  must 
be  a  felonious  or  fraudulent  taking  of  the 
property,  and,  unless  the  taking  be  felonious 
or  fraudulent  with  the  Intent  to  deprive  the 
owner  of  the  property.  It  Is  insufllcient  to 
constitute  the  crime  of  larcoiy.  Hamilton  v. 
State,  35  Miss.  214;  Watklns  v.  State,  60 
Miss.  323;  Warden  v.  State,  60  Miss.  638; 
Delk  T.  State,  64  Miaa.  77, 1  South.  8,  60  Am. 
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Rep.  46:  Akroyd  t.  State.  lOT  Miss.  61.  64 
Soutli.  9S6. 

[4]  The  third  and  fburth  asedgnments  are 
based  upon  the  alleged  Improper  admission 
of  testimony.  The  state  was  properly  per- 
mitted to  sho-w  that  the  five  sheep  described 
in  the  indictment  were  found  burled  in  a  pit 
near  the  bam  of  Zeno  Dedeaux,  but,  over  the 
repeated  objections  of  defendant,  witnesses 
for  the  state  were  permitted  to  testify  about 
other  sheep  whldi  were  found  buried  in  an- 
other and  larger  pit  nearby.  Appellant  was 
Indicted  for  stealing  five  sheep  of  a  particular 
mark,  and  the  place  where  the  carcasses  of 
these  sheep  were  found  was  clearly  and  defi- 
nitely fixed  by  the  evidence.  There  was  no 
evidence  to  connect  am)eUant  with  the  theft 
of  any  other  sheep;  in  fact,  upon  his  trial  on 
this  Indictment  such  evidence  would  have 
been  inadmissible,  and  It  was  highly  prejudi- 
cial to  appellant  to  permit  evidence  to  go  to 
the  Jury  which  Indicated  that  there  had  like- 
wise been  many  other  sheep  stolen.  It  is 
true  that,  after  the  state  had  been  permitted 
to  fully  develop  the  facts  that  a  large  num- 
ber of  sheep  had  been  found  In  this  other  and 
larger  pit,  the  court  finally  sustained  a  mo- 
tion to  exdnde  this  evidence,  and  thereupon 
instructed  the  Jury  not  to  consider  any  of 
this  testimony,  and,  if  this  ruling  had  been 
adhered  to,  it  might  have  cured  the  error. 
However,  after  the  court  had  announced  this 
ruling,  counsel  for  the  state  persisted  in  pro- 
pounding questions  which  elidted  answers 
which  violated  this  ruling  of  the  court,  and 
some  of  these  answers  were  permitted  to  go 
to  the  Jury  over  the  objection  of  appellant 

[5]  Again,  over  the  repeated  objections  of 
appellant,  the  state  was  permitted  to  show 
that,  several  months  prior  to  the  time  the 
sheep  were  found  in  tUs  pit,  tu  W.  Ladnler 
owned  a  large  number  of  sheep  which  rang- 
ed In  the  territory  between  the  home  of  Zeno 
Dedeaux  and  Wolf  river,  while  at  the  time 
of  the  trial,  which  was  in  July,  1920,  he  only 
owned  two.  This  testimony  was  clearly  in- 
competent, and  the  admissicm  of  this  Irrde- 
vant  and  incompetent  testimony  was  neces- 
sarily prejudicial  to  the  rights  of  appellant 

For  the  errors  herein  Indicated,  this  cause 
is  reversed  and  remanded. 

Reversed  and  remanded. 

a26  Ml«s.  J87) 

BELT  et  al.  V.  ADAMS. 

(Supreme  CJourt  of  MisBissippi,  Division  B. 
Feb.  a,  1921.) 

fSyllabut  by  the  Court.) 

I.  Judgment  e=s>5l8— Filing  bill  to  cancel  title 
aoquired  nnder  vendor's  lien  foreclosurs  held 
a  direct  and  not  a  ooltateral  attack. 
Where  a  win  was  filed  to  cancel  a  title  ac- 
quired nnder  a  vendor's  lien  foreclosure  suit 


in  which  it  was  alleged  that  snch  Judgment  was 
void  for  many  reasons  set  forth  in  the  bill,  and 
where  the  former  pleadings  and  proceedings 
were  attached  as  exhibits  to  the  bill,  and  where 
it  was  alleged  that  the  complainants,  who  were 
minor  defendaots  in  the  former  suit,  did  not 
have  notice  in  said  former  suit,  such  attack  is 
a  direct  attach  and  not  a  collateral  attack,  al- 
though the  complainant  in  the  former  suit  was 
not  made  a  defendant  in  the  last  suit;  it  being 
alleged  that  the  complainant  in  the  former  suit 
was  paid  in  full  before  the  decree  was  rendered 
in  the  first  suit 

2.  Parties  9=384(2) — Nonjoinder  of  party  de- 
fendant to  be  raised  by  plea,  and  not  by  da- 
murrer;  plea  should  suggest  party  to  be  Join- 
mi  and  necessity  therefor. 

In  such  case  the  nonjoinder  of  a  party 
should  be  raised  by  idea  and  not  by  demurrer. 
The  general  rule  is  that  the  nonjoinder  of  a 
party  is  to  be  raised  by  plea  suggesting  the  par- 
ty to  be  made  a  defendant  and  the  necessity 
for  the  party  omitted  to  be  Joined. 

3.  Executors  aad  administrators  •=»il5— Pur* 
ehase  by  executor  at  sale  of  property  of  tes- 
tator to  pay  debts  Invalid  unless  unreasouaMs 
delay  In  assertion  of  rights. 

Where  an  executor  is  charged  under  the 
will  of  the  testator  with  the  duty  of  paying 
debts,  and  who,  having  fonds  to  pay  the  debts, 
permits  the  property  to  be  sold,  and  buys  at 
such  sale,  neither  the  executor  nor  those  buy- 
ing with  notice  of  such  facts  will  be  permitted 
to  hold  such  property  against  those  entitled 
thereto,  unless  after  notice  of  snch  sale  there 
is  unreasonable  delay  in  asserting  such  right 
to  set  aside  the  sale. 

4.  Vendor  and  purohaser  «=>228(t)— Wills  «=> 
242,  434— Foreign  will  Ineffective  as  convey- 
ance until  probated,  when  it  relates  badi; 
purchaser  with  notiee  of  will  takes  subjeet  te 
probatSL 

A  will  made  and  probated  in  a  foreign  state 
has  no  effect  as  a  conveyance  as  to  propert7 
In  this  state  until  the  same  is  probated.  But 
when  it  is  probated  here  it  will  relate  back  to 
the  death  of  the  testator  and  be  given  effect  un- 
less the  property  or  some  of  it  has  been  ac- 
quired in  good  faith  for  value  by  a  person  with- 
out notice  of  the  existence  of  the  will.  A  per- 
son buying  with  notice  of  the  will  takes  the 
property  subject  to  the  wiU  being  probated. 

5.  Wills  «=»260— No  statute  of  limitations  as 
to  probate  of  will. 

In  this  state  there  is  no  statute  limiting 
the  time  in  which  a  will  may  be  probated. 
Fatheree  v.  IJawreace.  88  Miss.  585,  cited. 

On  suggestion  of  error.    Suggestion  of  «- 
ror  overruled. 
For  former  oplnltw,  see  86  South.  584. 

ETHRIDUE,  J.  This  cause  was  considered 
and  an  opinion  written  reversing  and  remand- 
ing the  cause  in  Belt  v.  Adams,  86  South.  581, 
In  which  opinion  a  full  statement  of  the  case 
Is  made,  and  as  there  is  no  complaint  made  In 
the  suggestion  of  error  as  to  the  statement 
of  the  case  in  the  former  opinion,  it  is  re- 
ferred to  for  Inf ormatlcHi  as  to  the  facts. 
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A  suggestion  at  error  was  filed,  challeng- 
ing practically  every  proiwsitlon  of  law  as 
announced  In  the  former  opinion. 

The  case  comes  here  on  bill  and  demurrer, 
and  the  opinion  Is  to  be  considered  and  un- 
derstood in  connection  with  the  allegations  of 
the  bill  to  which  a  demurrer  was  sustained, 
by  whldi,  of  course,  the  allegations  of  the  bill 
stand  confessed. 

[1]  The  former  opinion  proceeded  upon  the 
theory  that  the  bill  constituted  a  direct  at- 
tack upon  the  suit  filed  by  Mrs.  Jenkins  re- 
ferred to  In  the  former  opinion.  It  Is  Insisted 
that  this  suit  Is  a  collateral  attack  because 
Mrs.  Jenkins  and  her  heirs  were  not  made 
parties  to  the  suit,  and  that  this  was  neces- 
sary In  a  suit  not  making  a  direct  attack  upon 
the  Judgment 

[2]  The  bin  In  the  present  case  alleged  that 
prior  to  the  sale  In  the  former  suit  Mrs.  Jen- 
kins was  paid  in  full  and  her  dalm  satisfied, 
which  of  cotirse,  if  true,  removed  any  Interest 
she  may  have  growing  out  of  the  presnit  liti- 
gation. The  general  rule,  however,  la  that 
the  nonjoinder  or  mlslolnder  of  parties  must 
be  raised  by  plea,  and  if  the  defendants  deem 
the  Joinder  of  Mrs.  Jenkins,  or  her  heirs, 
necessary,  they  may  set  forth  in  their  plead- 
ings a  suggestl(»  of  their  necessity  and  raise 
the  question  by  plea. 

The  defense  of  the  defendants  in  the  pres- 
ent case  is  principally  grounded  \xpoa  the 
statutes  of  limitation  and  pleadings  of  estop- 
pel, or  quesOaaa  involving  estoppel,  both  of 
which  are  affirmative  defoises  which  must 
usually  be  set  up  either  by  plea  or  answer, 
as  must  likewise  the  question  of  the  bona 
fides  of  the  def«idant  in  acquiring  the  tltla 

It  may  not  be  true  that  the  complainants 
were  not  served  with  process  in  the  former 
suit,  biit  the  blU  In  the  presoit  case  alleges 
that  they  were  not  and  that  they  had  no 
knowledge  of  such  suit  until  very  recMitly. 
The  pleadings  In  the  former  suit  cm  the  part 
of  the  complainant  therein  set  forth  by  alle- 
gation that  Belt,  to  whom  the  complainant's 
intestate  had  sold  the  property  there  de- 
Bcriued,  had  died  testate  in  the  state  of  G^r- 
gla,  and  that  Mrs.  Belt  was  executrix  In  his 
will,  and  that  the  children  were  minors. 

It  Is  true  that  the  biU  did  not  set  forth  the 
will  either  in  detail  or  in  substance,  but  It 
did  allege  enough  facts  with  reference  to  the 
will  to  show  its  existence  and  where  Informa- 
tion could  be  obtained.  The  will  was  pro- 
bated in  Mississippi  only  after  the  death  of 
the  executrix,  who  was  also,  under  the  terms 
of  the  will,  the  owner  of  the  estate  for  life, 
diarged  by  the  terms  of  the  will  as  execu- 
trix with  the  duty  of  paying  the  testator's 
debts.  An  Investigation  might  have  disclosed 
all  the  facts  charged  In  the  bill.  If  It  would 
not  have  done  so,  that  la  a  matto'  of  defense 
and  proof. 

In  the  former  opinion  we  pointed  out  many 
defects  In  this  former  suit  Indeed,  It  may 
be  with  propriety  denominated  "a  tragedy  of 


BELT  V.  ADAMS  667 

So.) 

errors."  These  errors,  to  which  attention  was 
called,  each  of  which  we  think  are  a  warn- 
ing to  purchasers  tracing  their  title  to  this 
proceeding  to  pause,  reflect,  beware.  All  of 
the  defects  pointed  out  in  the  former  opinion 
were  not  such  defects  as  would  render  the 
sale  absolutely  void,  but  they  were  such  de- 
fects as  ought  to  cause  a  reasonably  prudent 
person  to  investigate  before  buying  this  prop- 
erty. 

Hie  bill  filed  was  for  a  considerable  sum 
of  money  and  sought  to  establish  a  lien  upon 
a  large  quantity  of  land.  The  fact  that  the 
sale  made  under  the  purported  decree  was 
for  a  mere  trifle  compared  with  the  value  of 
the  land  and  compared  with  the  amount  of 
the  debt  Is,  we  think,  such  a  circumstance  as 
might  cause  a  prudent  man  to  make  some  in- 
quiry. 

The  further  fact  tbat  the  sale  was  made 
by  a  commissioner  who  was  also  attempted  to 
be  made  guardian  ad  litem  for  the  minors, 
and  that  the  lands  sold  under  sncdi  sale  was 
bought  by  the  executrix,  who  was  charged  by 
the  terms  of  the  will  with  the  duty  specifical- 
ly of  paying  the  debts,  and  who  was  given  by 
the  terms  of  the  will  a  life  estate  in  the  prop- 
erty, seems  to  us  to  suggest  bad  faith  and 
fraud. 

[S]  It  is  true  tbat  it  Is  not  every  sale  at 
which  an  administrator  or  executor  might 
buy  to  the  preJuAce  of  the  heirs  or  wards, 
would  render  such  sale  void.  But  if  the  par- 
ties are  minors  and  are  In  court,  they  would 
hare  the  right  at  any  time  during  their  mi- 
nority or  within  the  given  period  thereafter 
to  repudiate  siich  sale  and  hold  the  purchas- 
er a  trustee,  even  though  such  purchaser  paid 
full  6r  fair  value  for  it  at  the  time  of  the 
sale. 

The  rule  as  applied  to  that  state  of  case  Is 
well  stated  in  the  case  of  Memphis  Stone  & 
Gravel  Co.  v.  Archer,  120  Miss.  453,  82  South. 
315,  where  it  is  said: 

"The  rule  of  equity  which  prohibits  purchas- 
es by  parties  placed  in  a  Bituation  of  trust  or 
confidence  with  reference  to  the  snbject  of  pur- 
chase is  not  confined  to  trustees  or  others  who 
hold  the  legal  title  to  the  property  to  be  sold; 
nor  Is  it  confined  to  a  particular  class  of  per- 
sons 'such  as  guardians,  trustees  or  solicitors, 
but  It  is  a  rule  which  applies  universally  to  all 
who  come  within  its  principle;  which  prindple 
is  that  no  party  can  be  permitted  to  purchase 
an  interest  in  property  and  bold  It  for  his  own 
benefit,  where  he  has  a  duty  to  perform  in  re- 
lation to  such  property  which  is  inconsistent 
with  the  character  of  a  pnrcbaser  on  his  own 
account  and  for  his  Individual  use." 

In  that  case  the  purchaser  was  a  grand- 
father and  next  friend  of  his  sev^i  year  old 
grandchUd  in  a  partition  suit  and  bought  the 
land  at  a  commissioner's  sale  at  a  price 
which  was  then  Its  reasonable  value,  and  It 
was  hdd  that  the  sale  was  not  void  but  void- 
able at  the  minor's  election  within  the  time 
allowed  to  Infants  to  exercise  such  right,  and 
tbat  neither  the  grandfather  nor  those  cUlUo- 


Digitized  by 


Google 


668 


67  S0T7THEBN  REPOBTER 


(Missw 


taig  nnder  him  with  notice  will  be  heard  to 
■ay  that  he  did  not  know  that  a  good  title 
would  not  be  obtained  by  such  purchase. 

If  in.  the  present  case  the  proof  should  show 
that  the  minors  were  legally  In  court,  and 
that  the  debt  was  not  paid  off,  and  that  the 
land  was  sold  after  a  fair  opportunity  on 
the  part  of  the  public  to  bid,  then  in  such  case 
they  would  have  to  act  within  the  time  pre- 
scribed by  the  law  for  them  to  bring  an  ac- 
tion to  assert  their  rights.  And  if  the  pur- 
chaser lx>ught  in  good  faith,  with  no  notice 
of  facts  to  charge  them  with  notice  of  the 
bad  fklth  of  others,  a  proceeding  might  be  up- 
held. But  when  a  minor  has  no  knowledge  of 
the  transaction  and  a  fraud  is  perpetrated 
upcm  such  minor  in  such  a  proceeding,  the 
statute  of  limitations  would  not  run  until  he 
dther  learned  of  the  fraud  or  could  have 
learned  of  it  by  the  exercise  of  reascnable 
diligence,  and  what  is  reasonable  diligence  Is 
a  question  of  fact  In  most  cases  depending 
upon  the  particular  circumstances  existing  in 
the  particular  case.  This  is  expressly  pro- 
vided in  secti<»  3109,  Code  of  IBOe,  Heming- 
way's Code,  i  2473. 

[4]  It  is  said  again  that  the  will  was  not 
probated  within  the  state  of  Mississippi,  and 
that  until  it  was  probated  it  had  no  legal  ef- 
fect, and  that  proceedings  occurring  or  tak- 
ing place  will  be  protected,  notwithstanding 
such  proceeding  may  thwart  or  annul  the 
will  or  some  of  its  provisionsw 

It  Is  true  that  a  wUl  does  not  become  ef- 
fective as  an  instrument  of  conveyance  in 
this  state  until  it  is  probated  in  the  state; 
but  it  was  stated  by  Judge  Woods,  speaking 
for  the  court  in  Pratt  v.  Hargreaves,  76  Miss. 
955,  25  South.  658,  71  Am.  St.  Rep.  551,  that 
when  a  will  was  probated-  it  related  back  to 
the  death  of  the  testator. 

While  it  is  true  that  a  sale  made  under  a 
judicial  proceeding  in  ignorance  of  the  will 
will  protect  a  bona  fide  purchaser,  as  held  In 
the  case  of  Virginia  Trust  Co.  v.  Buford,  86 
South.  356,  and  516,  It  is  also  true  that  a  pur- 
chaser buying  with  knowledge  of  the  wUl  and 
of  its  provisions  cannot  assert  a  claim  that 
would  defeat  the  will.  To  so  bold  would  be 
to  place  within  the  power  of  the  heirs  and 
other  persons  having  knowle^e  of  a  will 
power  to  defeat  a  testator's  purpose  and  in- 
tention by  the  simple  expedient  of  concealing 
the  will  for  a  time,  and  then  instituting  a  pro- 
ceeding for  the  sale  of  the  property,  at  which 
sale  some  person  having  knowledge  of  the  will 
could  buy  the  property  and  receive  title.  It 
Is  only  a  bona  flde  purchaser  for  value  who 
will  be  protected  against  a  will  by  the  courts 
In  such  cases. 

[5]  There  is  no  statute  of  limitation  in  this 
state  on  the  subject  of  probation  of  wills  as 
was  held  by  this  court  in  Fatheree  v.  Law- 
rence, 33  Miss.  585.  In  that  case  a  period  of 
about  23  years  elapsed  between  the  deaOt  of 
the  testator  and  the  probation  of  the  will,  yet 
the  court  gave  effect  to  the  will  in  that  case. 


In  the  case  of  Beld  v.  Benge,  112  Ky.  SIO, 
66  S.  W.  997,  67  L.  R.  A.  253,  99  Am.  St  Kep. 
334,  57  L.  R.  A.  253,  the  Kentucky  court  held 
that  the  negligence  of  placing  a  will  so  that 
its  existence  Is  not  known  for  several  years 
after  the  testator's  death  and  the  laches  of 
the  devisee  in  not  producing  it  will  not  estop 
him  from  asserting  his  claim  against  one  who 
has  acquired  title  from  the  heir  at  any  time 
before  the  right  to  probate  co'  roister  the  will 
Is  barred,  Kentucky  having  a  statute  fixing  a 
limitation  on  probating  wills  at  tssa  years, 
and  the  will  having  been  probated  within  the 
period  of  ten  year&  In  the  course  of  Its  agio- 
ion  In  that  case  the  court  said: 

"It  may  be  said  that  a  person  may  speak 
a  falsehood  or  act  a  falsehood,  but,  if  he  does 
no  act,  and  remains  silent,  he  cannot  be  charg- 
ed with  fraud  or  be  estopped  without  he  knew 
the  truth  when  Ids  nonaction  or  being  silent  is 
said  to  have  induced  another  to  act  to  his  own 
injury." 

There  is  a  note  upon  the  subject  of  the  ef- 
fect of  delay  in  probating  wills  in  which 
numerous  leases  of  the  subject  are  discussed. 

In  the  case  of  Be  Estate  of  William  Walker, 
160  Cal.  647,  117  Pac.  610,  86  U  B.  A.  (N.  S.) 
89,  the  California  court  hdd  that  the  dis- 
tribution of  an  estate  as  intestate  prop»t7 
will  not  prevent  a  probate  of  a  subseqaently 
discovered  will  as  a  basis  for  establishing  the 
right  of  the  legatees  against  those  in  whose 
possession  the  property  has  gone. 

Of  course,  there  may  be  elements  of  estop- 
pel which  would  prevent  the  complainants  re- 
covering the  property  in  this  suit,  but  the  al- 
legations of  the  bill  do  not  present  such  facta 
as  would  warrant  the  court  on  the  face  of  the 
bin  in  denying  relief  to  the  complainants  un- 
der this  doctrine^ 

According  to  the  allegations  of  the  bill,  the 
debt  to  Jenkins  was  paid  off  and  a  receipt 
taken  from  the  solicitor  of  the  complainant 
In  that  suit  showing  the  debt  to  have  been 
paid,  and  they  alleged  that  they  were  with- 
out notice  of  the  sale  to  their  mother,  the 
mother  being  entitled  under  the  will  to  a  life 
estate  with  right  of  possession  during  her 
life  and  with  the  right  to  convey  such  estate 
to  others  during  the  period  of  her  life,  and 
the  will  having  directed  her  to  pay  the  debts, 
and  It  being  alleged  that  she  had  ample  fimds 
with  which  to  do  so,  would  make  a  case 
where  the  complainants  might  rely  upon  her 
good  faith  and  the  rightfulness  of  the  pos- 
session in  her  vendees  until  actual  notice  of 
the  claim  or  knowledge  of  such  facts  tliat 
would  cause  a  reasonably  prudent  person  to 
learn  of  sach  facts. 

Much  has  been  said  In  this  case  and  in 
other  cases  recently  before  us  about  destruc- 
tion of  titles.  The  court  neither  makes  nor 
destroys  titles,  at  least  intentlMially.  The 
title  always  rests  with  some  person.  The 
court  tries  to  discover  who  has  the  title,  l^al 
or  equitable,  and  to  protect  the  title  In  what- 
ever person  it  may  exist.    It  has  never  fdt 
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called  upon  to  protect  a  particular  class  of 
persons  at  the  exx>ense  of  another  class  of 
persons.  All  litigants  have  equal  rights,  and 
the  court  will,  to  the  best  of  its  ability,  ad- 
minister the  law  irrespective  of  persons. 

It  may  be  that  the  proof  when  the  case  is 
developed  will  show  the  equities  to  be  with 
the  defendants,  and  we  doubt  not  that  the 
learned  chancellor  wUl  apply  the  correct  legal 
principles  to  such  facts  as  may  be  disclosed 
by  answer  and  proof. 

The  suggestion  of  error  is  overruled. 

Overruled. 


(US  HIM  338) 

BELZONI  LAND  CO.  V. 

Revenue  Agent. 


ROBERTSON,  State 
(No.  21548.)* 


(Snpreme   Court   of   Mississippi,   Division  £. 
April  4, 1921.) 

(SvTlalus  Iv  the  Court.) 

1.  Appeal  and  error  ®=»359,  477  —  Snpreme 
Court  Judge  has  power  to  grant  appeals  with 
supersedeas  from  Judgment  establishing  lost 
record. 

A  Jndge  of  the  Supreme  Court  has  power, 
under  Section  4908,  Code  1906  (section  3186, 
Hemiufivay's  Code),  to  grant  an  appeal  with 
supersedeas  to  the  Snpreme  Court  from  a  final 
Judgment  of  a  circuit  court  establishing  a  lost 
record  of  such  court 

2.  Appeal  and  error  ^=>490— Judgment,  estab- 
lishing lost  record,  from  which  appeal  with 
supersedeas  pending,  not  admissible  In  an- 
other suit  as  evidenee. 

The  record  of  a  court,  which  has  been  lost 
and  which  has  been  reestablished  under  section 
3173,  Code  of  1906  (section  2514,  Hemingway's 
Code),  and  from  which  judgment  reestablishing 
it  an  appeal  with  supersedeas  has  been  prose- 
cuted to  the  Supreme  Court  and  is  pending, 
cannot  be  used  in  evidence  in  another  suit 
pending  such  appeal.  The  eifect  of  the  super- 
sedeas is  to  prevent  the  use  of  the  judgment 
during  the  time  it  is  superseded.  The  judg- 
ment appealed  from  lies  dormant,  and  no  action 
can  be  talcen  which  depends  upon  the  judgment 
for  its  validity.  McConnico  v.  State,  107  Miss. 
265,  66  South.  243,  cited. 

Appeal  from  Chancery  Court,  Humphreys 
County ;   B.  N.  Thomas,  Chancellor. 

Suit  by  Stokes  V.  Robertson,  State  Revenue 
Agent,  against  the  Belzonl  Land  Company. 
Decree  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

J.  M.  Cashin,  of  Bdzoni,  for  appellant 
Stokes  V.  Robertson,  of  Jackson,  and  T.  B. 
Foster,  of  Vicksburg,  for  appellee. 

BCHRIDGE,  J.  The  state  revenue  agent 
filed  a  bill  in  the  chancery  court,  alleging 
that  bis  predecessor  in  office  had  caused  a 
back  assessment  to  be  made  against  the  ap- 
pellant for  the  years  1909  to  1914,  both  inclu- 


sive, and  that  the  tax  assessor  made  the  said 
assessment  for  $30,000,  for  each  of  said  years^ 
and  certified  the  same  to  the  board  of  super- 
visors, and  that  the  board  of  supervisors  dis- 
allowed said  assessment,  and  an  appeal  was 
taken  to  the  circuit  court,  and  that  the  said 
court  approved  the  said  back  assessment  at 
the  valuation  of  $30,000  for  each  of  said 
years.  A  copy  of  the  judgment  of  the  circuit 
court  was  made  an  exhibit  to  the  bill.  He 
further  alleged  that  for  the  year  1909  the 
state  tax  levy  was  six  mills  on  the  dollar,  and 
that  the  state  taxes  amounted  to  $180  for 
said  year ;  that  for  the  year  1910  the  state  tax 
levy  was  six  mills  on  the  dollar,  and  amount- 
ed to  $180,  and  for  each  of  the  subsequent 
years  the  state  tax  levy  was  the  same,  and 
the  amount  of  state  taxes  on  the  said  assess- 
ment was  the  same,  making  a  total  amount 
of  taxes  due  the  state  on  said  assessments 
$1,080.  The  Mil  set  forth  the  amonnt  of  the 
county  levy  for  the  county  taxes  for  eacb 
of  the  said  years,  and  the  respective  amount 
of  county  taxes  for  eadi  of  said  years,  ag- 
gregating $1,380.  It  also  set  forth  the  levies 
or  rates  of  taxation  for  the  Mississippi  levee 
district  for  each  of  the  said  years,  and  that 
they  aggregated  $2,025,  making  a  grand  tota) 
of  all  of  the  taxes  due  the  state,  «»iinty,  and 
levee  district,  $4,485. 

It  was  further  alleged  that  the  defendant, 
the  appellant  here,  did  not  own  personal  prop- 
erty, and  never  had  any  assets  other  than 
land,  and  that  said  defendant  bad  sold  a  great 
part  of  its  land,  and  that  the  remaining  land 
was  then  in  demand,  and  that  the  complainant 
is  advised  that  the  defendant  is  offering  all  of 
its  land,  constituting  the  whole  of  its  remain- 
ing assets,  for  sale  for  the  purpose  of  applying 
tbe  proceeds  of  the  sale  to  the  payment  of  div- 
idends among  its  stockholders  so  as  to  place 
its  property  and  effects  beyond  the  reach  of  Its 
creditors  and  especially  the  state  of  Missis- 
sippi, the  county  of  Washington,  and  the  Mis- 
sissippi levee  district,  which  bodies  the  reve- 
nue agent  claims  to  have  represented  in  his 
official  capacity,  and  alleged  that  if  said  sales 
were  permitted  said  corporation  would  be- 
come Insolvent,  and  prayed  for  an  injunction, 
restraining  the  defendant  from  selling  its 
lands,  and  tliat  a  notice  Us  pendens  be  filed 
so  as  to  become  a  lien  upon  the  property, 
and  also  prayed  for  a  personal  decree  agalast 
the  defendant  for  the  above-stated  amount 
and  for  general  relief. 

Upon  this  bill  an  injunction  was  Issued,  re- 
straining tbe  defendant  from  selling  its 
property.  The  defendant  answered,  denying 
that  complainant's  predecessor,  the  state  rev- 
enue agent,  had  assessed  it  for  taxes  due  the 
state  of  Mississippi,  the  county  of  Washing- 
ton, and  the  Mississippi  levee  district  for  the 
said  years,  and  denied  that  any  assessment 
for  either  of  said  years  was  made  in  tbe 
manner  provided  by  law,  and  draiied  that  the 
board  of  supervisors  had  disallowed  or  dis- 
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approved  of  any  assessment  against  its  capi- 
tal stock  made  at  the  Instance  of  the  levenne 
agent,  and  denied  that  the  revenue  agent  had 
prayed  for  and  was  granted  an  appeal  from 
the  circuit  court  from  any  order  of  the  board 
of  supervisors  disapproving  any  said  assess- 
ment, and  denied  that  In  the  circuit  court 
this  matter  came  on  for  hearing,  and  that 
said  assessment  was  duly  approved  at  and  for 
the  valuation  of  $30,000  on  Its  capital  stock 
for  eadi  of  the  years  mentioned,  and  denies 
that  there  Is  any  record  of  Washington  coun- 
ty, Miss.,  showing  said  alleged  facts.  It  de- 
nied also  that  It  owed  or  was  indebted  to  the 
state,  county,  and  levee  district  for  taxes  for 
said  years,  and  denies  that  its  capital  stock 
was  ever  assessed  for  taxation  in  the  manner 
provided  by  law,  and  denies  that  its  capital 
stock  is  subject  to  taxation  in  the  manner  al- 
leged by  the  complainant,  and  denied  that 
any  sum  of  money  is  due  or  owing  by  it  to 
the  complainant,  or  that  the  same  had  ever 
been  demanded.  It  admitted  that  It  took  no 
appeal  from  the  ord»  or  Judgment  of  the 
circuit  court  mentioned  In  the  complainant's 
bill,  and  admits  that  it  failed  to  pay  the  sum 
mentioned  by  the  complainant  In  said  bill, 
and  denies  that  it  owes  the  complainant  that 
or  any  other  sum.  The  answer  then  avers 
that  the  order  and  Judgment  of  the  circuit 
court  approving  the  pretended  assessment 
mentioned  In  the  bill  added  nothing  to  the  effi- 
cacy of  an  utterly  void  assessment,  and  for 
this  reason  It  took  no  appeal  from  the  said  or- 
der. Xt  also  denied  that  it  has  never  owned 
personal  property  of  any  consequence,  and  al- 
leges that  it  has  sold  lands  on  credits  secured 
by  notes  and  deeds  of  trust,  all  of  which  is 
alleged  to  l>e  known  to  the  complainant  It 
also  denied  that  if  permitted  to  sell  its  re- 
maining lands  It  will  withdraw  and  divert 
from  its  purpose  its  capital  and  make  divi- 
dends that  would  render  it  insolvent,  and 
denies  that  If  its  lands  were  sold  it  would  be 
rendered  Insolvent.  It  then  averred  that  on 
March  27,  1915,  J.  C.  Johnston,  then  state 
revenue  agent,  gave  notice  to  the  tax  asses- 
sor of  Washington  county.  Miss.,  in  accord- 
ance with  section  4740,  Code  of  1906  (section 
7058,  Hemingway's  Code),  to  back-assess  this 
defendant  and  other  corporations  in  Wash- 
ington county.  Miss.,  for  taxes  on  Its  capital 
stock  for  the  years  1909  to  1914,  inclusive, 
and  directed  the  assessor  to  give  notice  to  the 
defendant  that  it  had  been  back-assessed  by 
the  tax  assessor  on  $30,000  for  each  of  the 
years  1909  to  1914,  Inclusive ;  that  the  said 
notice  was  dated  March  27,  1915,  and  that 
the  next  meeting  of  the  board  of  supervisors 
before  whidi  the  corporations  were  notified 
to  appear  and  object  to  said  assessment  was 
held  on  the  first  Monday  of  April,  1915,  which 
was  the  5th  day  of  that  month,  so  that  10 
days'  notice  in  writing  was  not  i^ven  to  this 
defendant,  pretended  to  be  thus  assessed  by 
the  said  assessor,  under  the  direction  of  the 
revenue  agent,  as  required  by  section  4740, 


Code  of  1006.  It  further  alleged  that  the  as- 
sessment roll  toe  the  year  1915  was  on  said 
date  in  the  hands  of  the  assessor  in  process 
of  making,  to  be  returned  by  him  to  the  board 
of  supervisors  on  the  first  Monday  of  July, 
1915,  that  the  assessment  roll  for  the  fiscal 
year  1914  was  then  in  the  hands  of  the  tax 
collector  of  Washington  county,  and  also  that 
the  defendant  had  not  received  any  notice  as 
required  by  law.  This  defendant's  attorney 
examined  the  assessment  roll  for  1915,  and 
found  the  assessor  had  not  made  any  assess- 
ment against  this  defendant  at  the  Instance 
of  the  revenue  agent,  and  so  there  was  no  as- 
sessment before  said  board  of  supervisors  to 
approve  or  disapprove.  It  then  avers  tliat 
the  said  defendant  and  the  board  of  super- 
visors accidentally  discovered  that  said  tax 
assessor  bad  insted  the  sheets  given  him  by 
the  revenue  agent  in  the  back  of  the  1914 
roll.  It  then  averred  that  this  did  not  con- 
stitute an  assessment,  and  that  the  defend- 
ant was  not  required  to  recognize  this  as  an 
assessment,  or  to  object  to  it:  First,  because 
it  is  alleged  It  was  a  mere  nullity;  and,  sec- 
ond, l)ecause  it  is  alleged  that  it  had  not  re- 
ceived any  notice  or  been  given  10  days'  no- 
tice by  said  section,  as  required  by  section 
4740  of  the  Code.  It  further  alleged  that  on 
the  6th  day  of  April,  1915,  the  bofird  of  su- 
pervisors made  an  order  rejecting  said  assess- 
ment. It  is  further  alleged  that  subsequent 
to  April  4,  1915,  a  representative  of  the  rev- 
enue agent  had  an  interview  with  the  presi- 
dent of  said  corporation  with  the  view  •  of 
fixing  the  amount  at  whldi  the  defoidant 
should  be  assessed,  and  that  it  was  agreed 
that  the  matter  should  be  taken  up  at  some 
later  date,  and  that  in  the  meantime  no  steps 
should  be  taken  against  it  by  the  revenue 
agent.  It  Is  also  averred  that  without  fur- 
ther negotiations  with  the  defendant,  and  in 
violation  of  the  said  agreement,  on  the  7th 
day  of  December,  1916,  the  said  attorney  for 
the  revenue  agent  caused  to  be  entered  on  the 
docket  of  the  circuit  court  of  Washington 
county,  Miss.,  a  case  styled  J.  O.  Johnst(», 
State  Revenue  Agent,  v.  Ritchie  Land,  Im- 
provement &  Manufacturing  Co.  et  al.,  Na 
1736  on  said  do<&et;  and  caused  the  clerk 
of  the  said  court  to  enter  the  order  made  ex- 
hibit to  the  complainant's  bill  above  referred 
to.  Tbereafter  on  application  the  answer 
was  amended  in  various  particulars. 

The  original  papers  during  the  progress  of 
the  chancery  suit  were  lost,  and  a  proceeding 
was  undertaken  in  the  circuit  court  to  restore 
the  record  under  the)  provisions  of  section 
3173,  Code  of  1906  (secUon  2614,  Heming- 
way's Code).  The  revenue  agent  answered 
this  petition  to  restore,  setting  forth  in  the 
answer  certain  features  of  the  x>etitIon  which 
were  alleged  to  be  incorrect,  and  also  alleg- 
ing that  the  heirs  of  J.  O.  Johnston,  the  for- 
mer revenue  agent  who  had  died  subsequent 
to  the  said  assessment,  were  interested  in 
the  result  of  the  suit  to  the  extent  of  bis 


Digitized  by 


Google 


Ml«k) 


BELZONI  LAKD  CO.  ▼. 
(tT  So.) 


BOBERTSON 


671 


commissions,  and  shoold  be  made  parties. 
It  was  also  alleged  that  Washington  county 
and  the  Mississippi  levee  district  were  parties 
Interested,  and  should  be  made  parties  de- 
fendant to  the  petition  to  restore  the  record. 
The  rerenue  agent  was  given  11  days'  notice 
of  the  petition  to  restore  by  summons,  and 
objected  to  proceeding  with  the  trial  to  re- 
store the  record  at  that  term  for  the  reason 
that  SO  days  had  not  been  given  him.  The 
circuit  court  proceeded  to  hearing,  and  en- 
tered an  order  establishing  the  records  as  set 
forth  in  the  defendant's  petition.  From  this 
Judgment  the  revenue  agent  took  an  appeal 
to  this  court,  which  has  not  yet  been  decided, 
and  obtained  from  the  writer  an  appeal  with 
supersedeas  from  said  order.  When  the  case 
came  on  for  trial  In  this  cause  the  revenue 
agent  Introduced  the  order  of  the  drcnit 
court  of  WasUngton  county,  making  the  as- 
sessment and  directing  it  to  be  certified  to 
the  tax  collects,  reciting  in  the  said  wder 
that  more  than  10  days  had  been  glv«i  before 
the  board  of  supervisors,  and  further  redlt- 
Ing  that  no  objectlcxis  Iiad  been  filed  to  the 
assessment  In  that  court.  When  the  revenue 
agent  rested  his  case  the  defendant  offered 
the  record  as  re-establishedi  by  the  circuit 
court,  from  which  judgment  the  appeal  with 
supersedeas  had  been  allowed,  to  which  evl- 
d«ice  the  revenue  agent  objected:  First,  be- 
cause it  would  be  a  collateral  attack  upon  the 
Judgment  of  the  circuit  court;  and,  second, 
because  the  papers  do  not  purport  to  be  the 
papers  in  the  original  file  in  the  case,  but  a 
purported  substituted  file,  and  that  an  appeal 
had  been  granted  to  the  Supreme  Court  from 
the  final  order  of  the  circuit  court  in  at- 
tempting to  re-establlsb  said  file  of  papers 
with  supersedeas.  The  revenne  agent  offered 
In  evidence  the  petiticm  for  the  appeal  and 
supersedeas  and  the  order  granting  tbe  same. 

The  defendant  did  not  seek  to  make  Its 
answer  a  cross-bill,  and  have  the  Judgment  of 
the  circuit  court  making  its  assessment 
against  it  enjoined  and  canceled  as  being 
void  ab  initio;  nor  did  it  seek  in  this  pro- 
ceeding to  show  the  contents  of  the  papers 
which  were  lost  1^  secondary  evidence.  It 
is  contended  by  the  appellant  that  the  actl(» 
of  the  Judge  of  the  Supreme  Court  In  grant- 
ing an  appeal  with  supersedeas  Is  void,  and 
that  the  record  sought  to  be  introduced  is 
validly  established  by  the  Judgment  of  the 
circuit  court,  and  that  no  appeal  lies  from 
the  order  of  the  circuit  court  re-establishing 
the  record,  but,  if  an  appeal  does  He  from 
said  order,  that  still  it  Is  admissible  in  evi- 
dence because  the  appeal  does  not  destroy  the 
Judgment  of  the  circuit  court  The  decree  of 
the  chancellor  was  for  the  complainant 

[1]  We  are  not  advised  what  reasons  were 
announced  by  the  chancellor  for  his  decree, 
nor  what  his  opinion  was  as  to  the  various 
questions  that  arise  in  the  case.  At  the 
threshold  of  the  appellant's  case  is  the  ques- 
UoD  as  to  whether  the  record  re-established 


by  the  circuit  court  from  which  an  appeal 
was  prosecuted  with  supersedeas  is  admis- 
sible in  evidence  In  this  case.  We  are  not 
impressed  with  the  argument  that  a  Judge  of 
the  Supreme  Court  has  no  power  to  grant 
an  appeal  or  to  grant  a  supersedeas.  The 
statate  expressly  empowers  the  Judges  to 
grant  such  appeals,  and  also  the  power  to 
grant  supersedeas.  Section  490S,  Code  of 
1006  (section  31S6,  Hemingway's  Code).  The 
appeal  and  the  supersedeas  are  directly  per- 
taining to  the  Jurisdiction  of  this  court,  be- 
cause Judgment  having  been  rendered  and  an 
appeal  lying  from  final  Judgments  of  the  cir- 
cuit and  chancery  courts.  84  Cyc.  610,  and 
authorities  dted. 

[2]  The  next  question  Is,  What  effect  does 
a  supersedeas  have  upon  the  Judgment  super- 
seded? Is  a  Judgment  superseded  a  thing  that 
can  be  used  either  In  attadk  or  defense? 

Bouvler's  Law  Dictionary  (8th  BM.)  voL  3, 
defines  supersedeas  as  follows: 

"The  name  of  a  writ  containing  a  command 
to  stay  the  proceedings  at  law. 

"An  anziliary  process  designed  to  anpersede 
the  enforcement  of  the  Judgment  of  the  court 
below,  brought  up  by  writ  of  error  for  review." 

In  8  Words  &  Phrases,  p.  6796,  it  Is  said 
that: 

"Whatever  Is  done  nnder  the  judgment  after 
and  while  it  is  suspended,  being  done  without 
authority  from  the  judgment,  which  is  then 
powerless,  should  be  set  aside  as  improperly 
and  irregularly  done." 

The  effect  of  the  supersedeas  is  to  prevent 
the  use  of  the  Judgment  during  the  time  It 
is  superseded.  The  proceeding  lies  dormant; 
no  action  can  be  taken  which  has  its  founda- 
tion in  the  Judgment  This  court  has  decided 
heretofore  that  it  is  not  admissible  in  evi- 
dence. See  McConnico  v.  State,  107  Miss. 
265,  65  South.  243.  In  that  case  it  was  sought 
to  prove  a  debt  to  a  bank  by  Judgment 
against  the  bank,  from  which  Judgment  an 
appeal  had  been  prosecuted.  In  the  course 
of  the  opinion  Judge  Cook,  speaking  for  this 
court,  said: 

"In  order  to  establish  the  insolvency  of  the 
bank,  the  court  permitted  the  state  to  intro- 
duce in  evidence,  over  the  objections  of  de- 
fendant, the  record  of  a  Judgment  rendered  by 
the  circuit  conrt  against  the  bank  for  nine 
thousand  three  hundred  twenty-two  dollars  and 
twenty-five  cents  in  favor  of  the  Bank  of  Wi- 
nona. 

"The  record  shows  that,  at  the  time  the  rec- 
ord of  the  Judgment  was  introduced  in  evi- 
dence, the  bank  against  which  it  had  been  ren- 
dered had  perfected  its  appeal  from  the  said 
judgment  and  the  appeal  was  then  pending  in 
this  court.  The  judgment  having  been  appealed 
from,  the  record  of  same  was  not  evidence 
tending  to  show  that  the  claim  on  which  it  was 
based  was  In  fact  a  liability  of  the  bank  of 
which  the  appellant  was  cashier.  The  intro< 
ductlon  of  the  judgment  was  error." 

This  being  true,  It  was  not  permissible  to 
Introduce  the  re-established  record  pending 
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an  appeal  with  aapenedeas,  and  tbe  Judg- 
ment of  tbe  circuit  court,  being  a  court  of 
general  jurisdlctlcHi,  carries  with  It  verity  as 
to  its  recitals  of  jurisdictional  matters. 
Looking  at  tbe  record  before  us  In  the  light 
of  these  principles,  the  chancellor  was  correct 
in  rendering  the  judgment.  We  do  not  deem 
It  necessary  now  to  decide  what  effect  this 
record  would  have  had  upon  the  Judgment 
had  no  appeal  been  prosecuted.  It  Is  un- 
necessary In  this  regard  to  decide  the  other 
questions  presented,  and  the  Judgment  is  af- 
firmed. 
Affirmed. 


(125  Miss.  347) 

WILLIAMS  V.  STATE.     (No.  21496.) 

(Supreme  Court  of  Migsissippi,  Divialon  A. 
March  28,  1921.) 

(BylUibu*  h»  the  Oouri.) 

1.  Criminal  law  «=> 1 202 (3)— Evidence  Insaffl- 
qlent  to  show  eonvlctlon  of  prior  ofTensea  an- 
der  statute. 

Where  a  person  is  Indicted  for  the  unlaw- 
ful sale  of  IntoxicatiT.g  liquors  under  section 
1(c),  diapter  214,  Laws  1912  (section  2088, 
Hemingway's  Code),  which  provides  that  on 
conviction  the  punishment  shall  be  "by  impris- 
onment in  the  state  penitentiary  not  leas  than 
one  year  nor  more  than  ^ve  years,  if  the  con- 
viction is  for  an  offense  ander  this  Act  com- 
mitted after  the  person  convicted  has  been  con- 
victed and  punished  for  two  former  offenses 
thereunder,"  and  tbe  testimony  as  to  the  two 
former  convictions  and  punishments  showed 
that  the  defendant  had  pleaded  ^ilty  in  a 
justice  of  tbe  peace  court  and  prosecuted  an 
appeal  to  the  circuit  court,  in  which  court  the 
cases  were  docketed,  and  the  minutes  of  the 
circuit  court  fail  to  show  any  disposition  of 
the  cases  in  that  court,  they  are  still  pending 
cases  in  the  circuit  court.  Consequently  there 
is  no  proof  of  two  former  convictions  and  pun- 
ishments under  this  act. 

2.  Criminal  law  4=>I2I  I— Punishment  as  for 
first  oonvlctlaa  only  held  warranted. 

Under  this  testunony  the  defendant  can 
only  be  punidied  as  for  a  first  conviction  under 
section  1(a)  of  this  act. 

3.  Criminal  law  <S=>I  1 12,  1 191— Minute*  of  olr- 
cnlt  court  cannot  be  oontradlcted  by  parol; 
Supreme  Court  orders  and  judgments  shown 
by  minutes. 

The  circuit  court  speaks  through  its  min- 
utes. These  court  minutes  import  absolute 
verity  and  cannot  be  contradicted  by  parol. 
The  orders  and  judgment  of  this  court  are 
shown  on  its  minutes. 

Appeal  from  Circuit  Court,  Simpson  Coun- 
ty;  W.  H.  Hughes,  Judge. 

Ascus  Williams  was  convicted  of  unlaw- 
fully  selling  Intoxicating  liquors,  and  be  ap- 
peals. AfiBrmed,  and  remanded  for  sen- 
tence. 


Hilton  ft  Hilton,  of  Mendenball,  for  appe- 
lant 

H.  0.  Holden,  Asst  Atty.  0«i.,  for  the 
8tat& 

SYKES,  J.  Tbe  appelant  was  Indicted, 
tried,  convicted,  and  sentenced  to  serve  a 
term  of  five  years  In  the  penitentiary  under 
section  1(c)  of  chapter  214,  Laws  1912  (sec- 
tion 2086,  Hemingway's  Ck>de).  Section  1(c), 
relating  to  a  punishment  for  the  unlawful 
sale  of  liquor  under  this  act,  provided  that 
this  punishment  shall  be  "by  imprisonment 
In  the  state  penitentiary  not  less  than  one 
year  nor  more  than  five  years,  if  the  convic- 
tion Is  for  an  offense  under  this  act  commit- 
ted after  the  person  convicted  has  been  con- 
victed and  punished  for  two  former  offenses 
hereunder."  The  testimony  relating  to  the 
two  former  convictions  and  punishments  of 
the  appellant  under  this  act  was  as  follows: 

W.  T.  Kennedy,  a  justice  of  the  peace,  tes- 
tified that  two  affidavits  for  selling  whisky 
on  different  dates  were  made  against  this  de- 
fendant before  blm  and  that  the  defendant 
pleaded  guilty  and  was  sentenced  to  pay  a 
fine  of  $50  in  each  case  and  the  defendant 
appealed  the  two  cases  to  the  circuit  court. 
The  two  judgments  In  tbe  justice  of  the 
peace  courts  were  also  introduced  in  testi- 
mony, together  with  the  record  of  this  court, 
which  showed  that  tbe  cases  were  duly  ap- 
pealed to  the  circuit  court.  The  records  of 
the  circuit  court  showed  that  these  two  cases 
were  docketed  in  that  court  and  the  minutes 
of  the  circuit  court  show  no  disposition  of 
either  one  of  them.  In  the  circuit  court  It  ap- 
pears from  this  testimony  that  there  was  al- 
so a  docket  there  kept  called  the  court's 
docket  On  this  docket  a  notation  was  made 
In  one  of  these  cases,  apparently  In  the  hand- 
writing of  the  judge,  to  the  effect  that  It 
was  dismissed  with  a  writ  of  procedoido  to 
the  mayor's  court  In  tbe  other  case  it 
seems  there  was  some  notation  to  the  effect 
that  the  case  "was  put  on  file." 

[3]  Dehors  tbe  court  records  It  is  shown 
that  by  some  agreement  the  defendant  was 
allowed  to  pay  a  fine  of  $100  in  settlement 
of  these  two  cases.  All  of  this  testimony 
was  introduced  to  show  the  two  former  con- 
victions and  punishments  of  the  defendant 
under  this  act  The  records  of  tbe  Justice 
of  the  peace  court  showed  that  these  two 
cases  were  pr<^rly  appealed  from  his  court 
to  the  circuit  court  The  minutes  of  tbe  cir- 
cuit court  should  show  tbe  disposition  of  the 
cases  of  that  court  This  court  speaks 
through  Its  minutes.  These  two  cases  were 
properly  appealed  and  docketed  in  the  circuit 
court  and  the  minutes  of  that  court  fall  to 
show  any  disposition  of  them.  Section  10(y7, 
Code  of  1906  (section  727,  Hemingway's 
Code),  provides  for  the  keeping  and  signing 
of  the  minutes  of  courts  wherein  tbe  pzo- 
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ceedlngs  of  tba  court  are  recorded.  These 
court  minutes  Import  absolute  verity  and 
cannot  be  contradicted  by  paroL  Jones  v. 
WilUama,  62  Miss.  183;  Hammond-Oregg  v. 
Bradley,  119  BUss.  72,  80  South.  488 ;  Child- 
ress V.  Carley,  92  Miss.  571,  46  South.  194, 
131  Am.  SL  Rep.  546. 

(1,  2]  In  the  absence  of  any  order  or  Judg- 
ment of  the  circuit  court  appearing  upon  Its 
minutes,  it  follows  that  these  two  cases  are 
still  pending  In  the  circuit  court  and  that  the 
defendant  has  not  been  convicted  and  pun- 
ished for  two  former  otrenses  under  this 
statute.  His  conviction  under  this  Indict- 
ment Is  therefore  for  a  first  offense  and  he 
should  have  been  sentenced  therefor  under 
section  1(a)  of  this  law.  Boronm  r.  State, 
105  Miss.  887,  6S  South.  297,  457 ;  Gaston  y. 
State,  107  Miss.  484,  65  South.  568. 

The  Judgment  of  the  lower  court  is  affirm- 
ed, and  the  cause  remanded  for  sentence  as 
for  a  first  offense  under  paragraph  (a)  of  this 
law. 

Affirmed  and  remanded  for  8enten«» 


(206  Ala.  1»1) 

HARDEN  V.  CONWELU 


(7  DIv.  98.) 


(Supreme  Contt  of  Alabama.     Oct.  28,  1920. 
Bebearing  Denied  Jan.  18,  1921.) 


1.  Laadlonl  aad  tenant  «=»l  05— Cessation  of 
•peoHled  business  held  not  ferfeltare  of  leasa. 

A  clanse  in  a  rental  contract  that  the  prem- 
ises were  for  occupation  as  a  market  and  not 
otherviae  la  not  a  requirement  for  the  con- 
tinuoDB  operation  of  a  market  in  the  premises, 
but  merely  prohibits  the  nae  for  any  other 
purpose,  so  that  a  trespass  on  the  premises 
cannot  be  Justified  on  the  plea  that  the  land- 
lord was  entitled  to  posaession  becanse  the  ten- 
ant had  forfeited  his  rights  by  ceasing  to  oper- 
ate the  market  therein. 

2.  Trover  and  conversion  4=»22,  58— Retani  of 
property  m  Justifloatlon. 

The  removal  of  the  tenant's  chattels  from 
the  rented  building  by  the  landlord's  agent  was 
such  taking  or  conversion  as  woold  authorise 
the  tenant  to  maintain  trespass  or  trover  when 
the  landlord's  entry  was  not  lawfnl,  and  the 
mere  fact  that  the  defendant  had  not  used  the 
articles  and  was  willing  to  return  them  does 
not  justify  the  taking  or  conversion,  though  it 
could  be  considered  in  mitigatiott  of  damages. 


S.  Appeal  and  oiTor  «=9l050(2)— ErroMons 
evidence  on  Immaterial  question  held  barm- 
less. 

In  an  action  by  a  tenant  for  trespass  by  the 
landlord's  agent,  where  the  landlord  had  no 
right  to  forfeit  the  lease  for  mere  cessation  of 
the  spedfled  business  on  the  premises,  error  in 
permitting  the  tenant  to  testify  by  way  of  con- 
duedon  that  he  had  abandoned  bnslness,  but 
intended  to  resume  K,  was  not  prejudldal  to 
the  agent. 


Appeal  from  CHrcult  Court,  Etowah  (3oun> 
ty;   W.  J.  Martin,  Jadge. 

Trespass  and  trover  by  T,  A.  CJonwell 
against  J.  H.  Harden.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Transferred 
from  Court  of  Appeals  under  Acts  1911.  p. 
449,  f  6.     Affirmed. 

Count  A  Is  for  trespass  by  the  drfendanti 
on  one  storehouse  located  at  110  South  FlfUi 
street,  between  Chestnut  and  Broad,  In  tiie 
city  of  Gadsden.  The  third  plea  of  tbla 
count  sets  up  that  at  and  prior  to  the  hap- 
pening of  the  matters  complained  of  In  count 
A  the  said  storehouse  described  in  the  com- 
plaint was  the  freehold  of  one  RobUe  K. 
Smith,  and  said  BohUe  K.  Smith  had  the 
right  to  the  Immediate  possession  of  said 
storehouse,  and  defendant  was  a  real  estate 
agent.  In  the  employ  of  the  said  Robbie  K. 
Smith,  and  In  diarge  of  the  said  storehouse 
as  her  agent,  and  defendant  did  the  acta 
complained  of  under  the  command  of  said 
Robbie  K.  Smith,  and  for  the  purpose  of  re- 
storing this  storehouse  to  the  possession  of 
said  Robbie  K.  Smith.  Count  2  was  for  the 
conversion  of  one  motorcyde,  one  gas  heater 
and  flzturee,  and  one  Yale  lock,  and  count 
8  was  In  trover  for  the  same  artldes. 

Goodhue  ft  Brlndley,  of  Gadsden,  for  ap- 
pellant 

James  D.  Giles  and  Thomas  H.  Stevens, 
both  of  Gadsden,  for  appellee. 

ANDERSON,  C.  J.  [1]  The  main  question 
to  be  determined  upon  this  appeal  is  whether 
or  not  the  rental  contract  had  been  forfeited 
by  the  tenant,  the  appellee,  before  the  appel- 
lant drew  the  staple  and  took  possession  of 
the  house  In  question.  If  there  had  been  a 
forfeiture  by  th«  tenant,  under  the  terms 
of  the  contract  the  owner  or  agent  was  au- 
thorized to  re-enter  and'  take  possession  of 
the  building  without  notice,,  etc.  The  appel- 
lant contends  that  the  contract  had  been 
forfeited  by  the  appellee,  for  the  reason  that 
Hie  store  was  to  be  occupied  as  a  meat  mar- 
ket, and  he  had  ceased  to  so  use  or  occupy  it 
several  weeks  before  the  re-entry  hy  the  ap- 
pellant The  undisputed  evldoice  shows  that 
the  appellee  had  not  abandoned  or  vacated 
the  store  entirely,  as  he  left  it  locked,  re- 
tained the  key,  and  also  left  stored  therein 
several  artldes  of  personal  property,  but 
that  he  did  cease  to  conduct  a  meat  market 
therein  and  bad  removed  therefrom  all 
butcher's  tools,  Instruments  or  appliances 
used  In  or  connected  with  the  market  busi- 
ness, and  had,  in  fact  ceased  to  use  the 
building  as  a  market  The  rental  contract 
says,  "for  occupation  as  a  market  and  not 
otherwise,"  and  the  appellant's  Insistence  Is 
that  this  provision  required  the  maintenance 
of  a  market  at  all  times,  and  that  when  the 
appellee  discontinued  bis  market  and  ceased 
to  use  the  building  as  sndi  be  breached  the 
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qbove-qnoted  provision  of  the  contract,  and 
tbat  under  another  clause  the  owner  had  the 
right  to  enter  and  retake  possession.  We 
are  not  able  to  agree  with  api>ellant'8  coun- 
sel as  to  this  contention,  and  think  that  the 
provision  above  quoted  merely  restricted  the 
use  of  the  building  as  a  market,  and  did  not 
contemplate  or  require  that  the  appellee 
must  conduct  a  market  continuously  during 
the  entire  period  of  the  lease.  In  other 
words,  it  did  not  require  him  to  conduct  a 
market,  but  merely  forbade  the  use  of  the 
house  for  any  other  business,  trade,  or  call- 
ing. We,  therefore,  hold  that  defendant's 
special  plea  S  to  count  A  of  the  complaint 
was  not  proven,  as  It  avers  that  the  owner, 
for  whom  the  defendant  was  acting,  was  at 
the  time  of  the  entry  or  alleged  trespass  en> 
titled  to  the  Immediate  possession  of  the 
storehouse,  and  such  was  not  the  case  under 
the  evidence.  Hie  trial  court  did  not  there- 
fore err  In  refusing  the  defendant's  request- 
ed  general  charge  as  to  said  count  A. 

12]  As  the  entry  In  the  house  was  not  law- 
ful, and  the  plaintiff's  motorcycle  and  gas 
heater  were  stored  therein,  the  rouoval  of 
saime  was  such  a  taking  or  conversion  as 
would  authorise  the  plaintiff  to  maintain 
trespass  or  trover.  The  fact  that  the  de- 
fendant has  not  used  these  artldea,  and  has 
been  ready  and  willing  to  restore  them  to 
the  plaintiff,  are  facts  which  could,  no  doubt, 
be  considered  in  mitigation  of  damages,  but 
not  in  Justification  of  the  taking  or  conver- 
sion, and  the  trial  court  did  not  err  in  refus- 
ing the  defendant's  requested  general  charge 
as  to  counU  2  and  8.    38  Cyc.  2060b,  note  61. 

[S]  It  may  b^  conceded  tbat  the  trial  court 
erred  in  permitting  the  plaintiff  to  testify, 
by  way  of  conclusion,  that  he  had  not  per- 
manently abandoned  the  house  as  a  meat 
market,  and  that  he  Intended  to  reopen  it 
the  1st  of  September,  but  under  the  view 
we  take  of  the  forfeiture  clause  of  the  con- 
tract it  was  immaterial  whether  he  aban- 
doned the  house  as  a  meat  market  or  not, 
and  this  evidence  was  therefore  harmless  to 
the  defendant 

While  there  are  several  assignments  of  er- 
ror argued  but  not  specifically  treated  in 
this  opinion,  the  brief  of  counsel  Insists  upon 
reversible  error  upon  the  assumption  or  hy- 
pothesis that  the  defendant  was  entitled,  un- 
der the  terms  of  the  lease,  to  retake  the 
storehousei  because  of  a  forfeiture  by  the 
plaintiff,  and,  as  we  hold  that  the  failure  to 
maintain  a  market  did  not,  under  the  terms 
of  the  contract,  authorize  the  defendant  to 
declare  the  same  forfeited,  there  is,  of 
coarse,  no  merit  in  said  points. 

The  Judgment  of  the  circuit  court  la  af- 
firmed. 

AflSrmed. 

SAYBB,  OAKDNSR,  and  BROW^,  33^ 
concur. 


(206  Ala.  m 

MAY  HOSIERY  MILLS  v.  MUNFORD  COT- 
TON MILLS.     (7  DIv.  49.) 

(Supreme  Court  «f  Alabama.    Nov.  11,  1920.) 

1.  Set-off  and  eoastorolaim  «=>56— Plea  of  set- 
off held  to  admit  contract  sued  on  and  liability 
for  Itreaob. 

In  a  buyer's  action  for  breach  of  a  contract 
of  sale,  pleas  of  set-off,  alleging  the  bayer's 
breach  of  similar  contracts,  admitted  the  valid- 
ity of  the  contract  sued  on  and  defendant's  lia- 
bility to  answer  for  the  damage  proximately 
resulting  from  its  breach  of  tltat  contract  as 
alleged. 

2.  Appeal  sad  arror  *=>l03g(6),  1047(1)— 
Trial  «S9343— Finding  far  defendant  on  ptoa 
of  set-off  held,  a  flndint  for  plaintiff,  and 
henoe  to  render  arror*  Intmaterfal. 

Where  defendant  filed  a  plea  of  the  general 
issue  and  other  special  pleas  including  pleas 
of  set-off,  a  verdict  finding  for  defendant  "on 
his  plea  of  set-off"  and  aasessing  his  damages 
was  in  legal  effect  a  finding  for  plaintiff  on  the 
cause  of  action  declared  on  in  the  complaint 
and  a  finding  for  defendant  on  its  eounterdaim, 
and  rendered  immaterial  errors  with  respect  to 
other  pleas  or  with  respect  to  testimony  relat- 
ing to  plaintiff's  daim  but  not  affecting  the 
amount  of  damages. 

3.  Sales  9=34I2--Plaas  of  sat-off  hold  to  suill- 
elently  allega  offer  to  dollver. 

Pleas  of  set-off  for  damages  from  a  buyer's 
breach  of  contracts  of  sale  held  to  saffidently 
allege  an  offer  by  defendant  to  deliver  to  plain- 
tiff the  goods  contracted  for. 

4.  Sales  «=»353  (6) -Ability  and  wlllhiflness  to 
deliver  need  not  ho  alleaed  when  tender  or 
offer  made. 

An  actual  tender  of  the  goods  by  the  seller 
or  an  offer'  to  actnally  deliver  them,  when  re- 
jected by  the  buyer,  establishes  a  breach  of  the 
contract  and  renders  it  onneceRBary  for  the 
seller  to  aver  that  be  was  ready,  able,  or  will- 
ing to  deliver. 

5.  Sales  <l=>4 1 2— Allegation  that  seller  stood 
ready  to  deliver  Imparts  ability  and  willing- 
ness. 

Pleas  of  set-off  for  breach  of  contracts  of 
sale  alleging  that  defendant,  the  seller,  stood 
ready  to  deliver  the  goods,  imported  both 
ability  and  willingness  to  do  so. 

6.  Appeal  and  error  ®=> 1 050 (I)— Testimony 
that  party  had  contract  with  another  not  prej- 
udicial In  view  of  further  testimony. 

There  was  no  prejudicial  error  in  allowing 
defendant's  president  to  stats  by  way  of  preN 
ace  that  he  had  a  contract  to  ddiver  yams  to 
plaintiff,  in  view  of  his  farther  testimony  show- 
ing the  existence  and  terms  of  a  valid  contract 
to  tbat  effect. 

7.  Evidence  «=9l83(l4)— Testimony  as  to  de- 
stroyed letter  properly  admitted  on  wKnass' 
testimony  that  It  oould  not  be  fonnd. 

A  witness  was  properly  permitted  to  state 
the  contents  of  a  letter  whidi  he  bad  testified 
had  been  destroyed  ante  litem  motam  and  conld 
not  be  found  after  proper  search. 
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8.  Evldenea  ®=>I78(2)— Secondary  evidence 
admissible  though  document  negligently  de- 
stroyed. 

Negligent  destruction  of  a  document  is  no 
bar  to  Its  proof  by  secondary  evidence. 

9.  .Evidence  <S=3i83(l>/2)— Fraudulent  spolia- 
tion must  be  shown  to  prevent  secondary  evl- 
denoa. 

Tbongh  the  frandolent  spoliation  of  a  doen- 
ment  will  ezdode  necondaiy  evidence,  aaeh 
apoliation  will  not  be  presamed  but  most  be 
made  to  i4>pear. 

10.  Sales  <e=»4 1 8 (7)— Difference  between  oon- 
traot  price  aad  prioft  paid  held  measure  of 
damages,  where  buyer  bought  goods  la  the 
marl(et  on  repudiation. 

Tboagh,  when  default  ia  made  by  a  seller  in 
the  delivery  of  goods  in  installments,  the  'meas- 
ure of  damage  is  the  difference  between  the 
contract  price  and  the  market  price  at  tbe 
respective  times  of  delivery,  where  the  seller 
repudiated  the  contract  and  the  buyer  a  few 
days  later  went  into  tbe  market  and  bought  all 
of  the  goods  contracted  for,  the  measure  of 
damages  was  the  difference  between  the  con- 
tract price  and  the  price  paid. 

Appeal  from  Carcnlt  Court,  Talladega 
County ;  A.  B.  Poster,  Judge. 

AcUoD  by  the  May  HoBieir  Mlllg  against 
the  Munford  Cotton  Mills  for  damages  for 
breach  of  contract.  Judgment  tor  defendant 
and  plaintiff  appeals.    Affirmed. 

The  action  Is  for  tbe  recovery  of  $2,000 
damages  for  tbe  breach  of  a  contract  by 
which  plaintiff  purchased  from  the  defend- 
ant 30,000  pounds  of  cotton  yam  which  de' 
fendant  agreed  to  deliver  to  plaintiff  and 
which  it  failed  and  refused  to  do.  Besides 
tbe  plea  of  the  general  issue  and  several 
other  special  pleas,  the  defendant  pleaded  in 
aatroti  a  counterclaim  for  $2,600  for  breadi  of 
a  contract  made  on  May  1,  1914,  in  which 
defendant  sold  and  plaintiff  bought  30,000 
pounds  of  yam  at  20  cents  per  pound.  Plea 
6,  as  amended,  alleges  that  in  accordance 
with  said  contract  it  proceeded  to  commence 
to  manufacture  said  yam  and  did  mana- 
facture  such  yams  and  offered  same  to  tbe 
plaintiff,  and  that  on,  to  wit,  the  Ist  day  of 
August,  1914,  without  any  Just  cause  the 
plaintiff  canceled  said  contract  and  refused 
to  receive  and  pay  for  any  of  such  yam.  De- 
fendant avers  that  it  fulfilled  the  terms  of  its 
contract  and  offered  to  deliver  said  yam  and 
stood  ready  to  deliver  the  same,  and  defend- 
ant was  forced  to  sell  the  same  to  other  par- 
ties at  a  great  loss  of,  to  wit,  12  cents  per 
pound,  wUcb  was  at  tbe  time  of  such  resale 
the  reasonable  market  value  thereof.  Flea 
9,  also  in  set-off,  counts  upon  a  similar  con- 
tract of  sale  on  April  1,  1914,  at  16  cents  per 
pound  for  the  yams  and  alleges  that  after 
making  said  contract  the  market  for  yarns 
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went  down,  and  the  said  defendant  stood 
ready  to  comply  with  its  contract  and  offer- 
ed to  make  delivery  to  plaintiff  and  demand- 
ed the  acceptance  of  the  yam  so  sold ;  that 
plaintiff  refused  to  accept  said  yam  and 
canceled  said  contract,  notifying  defendant 
that  it  would  not  receive  or  pay  for  said 
yam,  and  at  such  time  said  market  value  of 
said  yarns  had  depreciated  5  cents  per  pound, 
whereby  plaintiff  lost  profits  thereon  to  the 
extent  of  S  cents  per  pound,  and  defendant 
avers  that  it  was  ready  and  willing  to  carry 
out  all  the  terms  of  said  contract  and  offer- 
ed to  do  80,  and  plaintiff  refused  and  fail- 
ed, eta 

I>enrarrera  were  inte^osed  to  pleas  8 
and  9,  numerous  gronnda  of  objection  being 
assigned,  among  others  that  they  do  not  show 
that  defendant  was  able,  or  reedy,  able,  and 
willing,  to  comply  with  tbe  said  contract. 

The  rulings  on  evidence  sufficiently  ap- 
pear from  the  opinion. 

The  verdict  of  the  Jury  was  as  follows: 

"We,  the  Jury,  find  for  the  defendant  on  bis 
plea  of  set-otb,  and  assess  his  damages  at 
$420.00.» 

Harrison  &  Stringer,  of  Talladega,  tor  ap- 
pellant 

Knox,  Acker,  Dixon  &  Sims,  of  Talladega, 
for  appellee. 

SOMERVILLD,  J.  [1]  The  verdict  of  the 
Jury  was  limited  to  a  finding  for  defendant 
on  its  ptea  of  set-off.  The  pleas  of  set-off 
admitted  the  validity  of  the  contract  sued 
on  by  plaintiff,  and  admitted  defendant's 
liability  to  answer  for  the  damage  proxi- 
mately resulting  from  its  breach  of  that 
contract,  as  charged  in  tbe  complaint.  Oris- 
bam  T.  Bodntan,  111  Ala.  194,  199,  20  South. 
514 ;  St.  liouls,  etc.,  Co.  v.  McPeters,  124  Ala. 
451,  455,  27  South.  "618. 

[2]  This  verdict  was  therefore.  In  legal 
effect,  a  finding  for  plaintiff  on  the  cause  of 
action  declared  on  in  the  complaint;  and  a 
finding  also  for  defendant  on  its  counterclaim 
presented  against  plaintiff  by  way  of  set-off 
in  pleas  8  and  9.  This  l>eing  so,  it  is  im- 
material what  errors  may  have  been  com- 
mitted by  the  trial  court  with  respect  to  other 
special  pleas  in  traverse  or  In  confession 
and  avoidance,  or  with  respect  to  testimony 
relating  to  plaintiff's  claim  and  not  affecting 
the  amount  of  damages  recoverable  thereon. 

We  shall  accordingly  omit  all  discussion 
of  those  matters,  since  they  did  not  prejudice 
plaintiff's  recovery. 

[3, 4]  The  pleas  of  set-off  were  sufficient  In 
their  averments  of  an  offer  by  defendant  to 
deliver  to  t>lalntiff  the  yams  which  they  con- 
tracted to  buy.  Such  an  offer  to  actually 
deliver,  rejected  by  the  vendee,  establishes  a 
breadi  of  the  contract  and  entitles  the  vendor 
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to  recover  for  the  damage  proximately  suffer- 
ed therefrom.  Where  an  actual  tender  of  the 
goodSi  or  an  offer  to  actually  deliver  them. 
Is  shown,  accompanied  by  the  vendee's  refus- 
al to  accept  them,  the  vendor  need  not  go 
further  and  aver  that  he  was  ready,  able, 
or  wining  to  deliver.  Long  v.  Addix,  184 
Ala.  236,  63  South.  982;  Moss  v.  King,  186 
Ala.  475,  66  South.  180,  and  cases  therein 
cited. 

[S]  But,  apart  from  the  rule  Just  stated, 
these  pleas  do  In  fact  allege  also  that,  at 
the  time  of  defendant's  offer  to  deliver.  It 
stood  ready  to  deliver— which  imports  both 
ability  and  willingness  to  do  so. 

No  other  gronna  of  the  demurrers  being 
insisted  upon  in  argument,  other  objections 
to  the  pleas  must  be  regarded  as  waived. 

[6]  There  was  no  prejudicial  error  in  al- 
lowing defendant's  prtesident  to  state,  by 
way  of  preface,  that  he  had  a  contract  to 
deliver  yams  to  plaintiff  in  1914,  in  view 
of  his  further  testimony  showing  the  exist- 
ence and  terms  of  a  valid  contract  to  that 
effect 

[7-1]  He  was  also  properly  permitted  to 
state  the  contents  of  a  letter  from  defendant 
which  he  testified  had  been  destroyed  ante 
litem  motam  and  could  not  be  found  after 
proper  search.  Whltsett  v.  Belue,  172  Ala. 
250,  54  South.  677.  Negligent  destruction  of 
a  document  is  no  bar  to  Its  proof  by  second- 
ary evidence.  Rodgers  v.  Crook,  97  Ala.  722, 
12  South.  108.  And,  though  Its  fraudulent 
.foliation  would  exclude  secondary  evidence, 
such  spoliation  will  not  be  presumed,  but 
must  be  made  to  appear. 

[101  It  is  true,  as  urged  by  appellant,  that 
when  default  is  made  by  a  vendor  in  the 
delivery  of  goods  in  installments,  the  mear 
sure  of  damage  is  the  difference  between 
the  contract  price  and  the  market  price  at 
the  respective  times  of  delivery.  Johnson 
V.  Allen,  78  Ala.  387,  56  Am.  Bep.  84.  But 
that  rule  Is  not  applicable  to  a  case  like  this, 
where,  as  appears  without  dispute,  plaintiff 
went  into  the  market  a  few  days  after  de- 
fendant's repudiation  of  the  contract,  and 
bought  the  same  yams  all  at  once.  He  might 
have  waited  until  the  successive  dates  for 
delivery  arrived,  and  then  separately  pur- 
chased the  amounts  of  each  Installment,  In 
which  case  the  rule  of  Johnson  v.  Allen, 
supra,  would  have  governed.  But  in  view  of 
his  actual  procedure,  the  most  that  he  can 
claim  is  the  difference  between  the  contract 
price  and  the  price  he  Iiad  to  pay.  Henoe 
there  was  no  prejudicial  error  In  excluding 
the  proffered  evidence  of  the  market  price  of 
such  yarns  at  a  time  several  weeks  after  de- 
fendant had  purchased  all  the  yarns  else- 
where. 

None  of  the  iiertin^it  assignments  of  er- 
ror which  are  argued  by  counsel  can  be 


sustained,   and   the  Judgment  of  the  trial 
court  will  therefore  be  a£&rmed. 
Affirmed. 

ANDERSON,  C.  J.,  and  McCLBLIiAN  and 
THOMAS,  JJ.,  concur. 


(286  Ala.  1E2) 

LOUISVILLE  &  N.  R.  CO.  at  al.  v.  CLARK. 
(8  DIv.  27S.) 

(Snpreme  Court  of  Alabama.     Nov.  11,  1920. 
Behearing  Denied  Dec.  28»  1920.) 

1.  Pleading  «s> 1 93 (8)— Whether  Improper 
da.-iages  are  soaght  not  raised  by  demarrer. 

The  question  of  whether  improper  damages 
are  sought  to  be  recovered  shoold  be  raised 
by  motion,  appropriate  objections  to  the  evi- 
dence, or  by  special  instructions  to  the  jury, 
and  not  by  demurrer. 

2.  Carriers  «s>277  (4)— Carrier  not  liable  fer 
damages  to  passenger  beeause  of  special  clr> 
oufflstaaoss  la  proseoution  of  Journey  not 
known. 

A  carrier  is  reqtdred  to  pat  passengers 
down  safely  and  on  time  at  the  point  of  his 
contract  destination,  and  is  not  liable  for  dam- 
ages sustained  by  passenger  because  of  special 
circumstances  in  the  further  prosecution  of 
bis  journey  In  tiie  absence  of  knowledge 
thereof. 

3.  Carriers  4t=s>264— Carrier  required  to  exar- 
olsa  due  oars  In  malntenanoo  of  olook  In  sta» 
tlon  waiting  room. 

A  railroad  was  under  no  duty  to  famish  a 
clock  in  its  waiting  room  for  use  of  passengers 
at  station,  but,  having  undertaken  to  inform 
passengers  the  time  by  means  of  a  dodc  in 
the  waiting  room,  it  was  required  to  exercise 
due  care  in  the  maintenance  thereof  so  that 
passengers  would  not  miss  train  by  reason  of 
the  clock  being  slow. 

4.  Carriers  <3=>276( I)— Passenger's  testimony 
that  station  clook  was  slow  makes  prima  facis 
oase  of  negligence. 

In  action  for  damages  by  a  passenger  who 
missed  train  because  of  inaccnrate  clock  in 
station  waiting  room,  passenger's  testimony 
that  the  dock  was  from  seven  to  ten  minutes 
slow  at  the  time  she  missed  her  train  held|  to 
establish  a  prima  facie  case  of  negligence  on 
the  part  of  the  railroad,  shifting  the  burden 
of  proof  on  railroad. 

5.  Carriers  <e=>278( I)— Whether  train  left  b»> 
fore  schedule  time  held  for  the  ]nry. 

In  passenger's  action  for  damages  sustained 
when  she  missed  her  train,  the  question  of 
whether  the  train  left  before  schedule  time 
Md  for  the  Jury. 

6.  Carriers  «=»278(l)— Passsnger  missing 
train  held  not  oontributortly  ■egllgent  as  mat« 
ter  of  law. 

Passenger  who  missed  train  while  seated 
in  station  waiting  room  relying  on  the  time  as 
shown  by  the  clock  therein  Mi  not  contribn- 
torily  negligent  as  a  matter  of  law. 
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7.  Trl«l  <8=>26l— littniotloB  held  |>ropar<y  re- 
fflsad  In  view  of  misspelling  of  word. 

Refnaal  of  Instrnction  "that  the  plaintiff 
cannot  recover  pnnyive  damages  in  this  case" 
keM  proper  in  yiew  of  the  fact  that  the  word 
"piin;^ve"  was  used  Instead  of  the  word  "pun- 
Ithre." 

8.  Trial  «S9260(  10)— Refusal  of  Instraotloa 
oovered  by  other  Instruotlons  not  error. 

Refosal  of  instrnction  that  punitive  damages 
could  not  be  recovered  heUt  not  error  where  the 
oral  charge  as  to  the  measure  of  damnges  b; 
implication  and  limitation  excluded  the  Idea 
that  punitive  damages  were  recoverable  or 
were  sought. 

9.  Carriers  «bb277(  I )— Passenger's  msasare  of 
damages  for  railroad's  violation  of  oontraot 
stated. 

Passenger  suing  for  violation  of  contract 
could  recover  damages  for  inconvenience,  physi- 
cal enffenng,  and  consequent  sickness  sof- 
fered  as  a  proximate  consequence. 

iO.  Carriers  «s>277(l)— Rale  as  te  reoovery 
of  damages  for  missing  train  by  reason  of 
carrier's  negllgenoe  stated. 
Passenger  who  missed  train  by  reason  of 
railroad's  negligence  in  permitting  waiting  room 
dock  to  be  slow  could  recover  damages  for  all 
the   eottseqnenoes    which    a   prudent   and   ex- 
perienced man,   fnlly  acquainted  with  all  the 
drcnmstances  which  in  fact  existed,  whether 
they  could  have  been  ascertained  by  reasonable 
diligence  or  not,  would  at  the  time  of  the  neg- 
ligence  have   thought   reasonably   possible  to 
follow  If  they  had  occurred  to  his  mind. 

11.  Carriers  «=>27l>— Railroads  Jointly  asing 
station  faoilltlflo  havo  Joint  duty  to  main- 
tain tt. 

The  joint  asage  of  the  station  facilities  by 

railroads  raised  a  joint  duty  to  maintain  the 
station,  and  anbjected  a  railroad  so  using  it  to 
liability  to  a  passenger  injured  by  a  failure 
to  perform  sad  duty  as  though  the  station  was 
severally  maintained. 

12.  Carriers  «=9277(4)— Not  liable  for  dam- 
•SOS  sostalned  by  dolayed  passenger  In  driv- 
ing long  distance  from  station. 

BaQroad  having  no  knowledge  that  pas- 
senger's destination  was  not  the  station  at 
which  she  left  train,  and  that  she  was  required 
to  drive  25  miles  from  such  station  to  reach 
her  home,  was  not  liable  for  damages  snstained 
by  her  from  exposure  and  from  cold  and  rain 
during  such  ride,  which  she  would  not  have 
sustained  if  railroad  had  not  negligently  caused 
her  to  miss  another  train  for  which  she  had 
a  ticket. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
t7;  O.  Kyle,  Judge. 

Action  by  Mrs.  Ellen  W.  Clark  against  the 
Louisville  &  Nashville  Railroad  and  odiers. 
Judgment  for  the  plalntill,  and  tbe  defend- 
ants appeal.  Transferred  from  Court  of  Ap- 
peals under  section  6,  Acts  1811,  p.  449.  Be- 
versed  and  remanded. 

I\>Ilowlng  charges  were  refused  tbe  de- 
fendant: 
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(8)  If  you  believe  the  e^dence,  plaintifl!  is 
not  entitled  to  recover  any  damages  on  ac- 
count of  the  weather  being  cold  and  the  roads 
muddy  on  January  28,  1918. 

(9)  If  yon  believe  the  evidence,  the  plaintiit 
would  not  be  entitled  to  recover  any  damages 
on  account  of  the  rain  and  sleet  which  fell  on 
idaintiff  on  her  Journey  from  Hartsells  to  her 
home. 

(15)  If  yon  believe  the  evidence,  plaintiff  is 
not  entitled  to  recover  any  damages  for  any 
exposure  she  suffered  in  going  from  Hsrtsells 
to  her  home  on  January  28,  1918. 

(10)  If  you  bdieve  the  evidence,  the  plain- 
tiff would  not  be  entitled  to  recover  any  dam- 
ages on  account  of  the  distance  travded  by 
plaintiff  from  Eartsells  to  her  home  or  her 
destination. 

E^rster  ft  Byster,  of  AltMuiy,  for  appeUantu 
J.  R.  Sample,  of  Hartsells,  and  Callahan 
ft  Harris,  of  Decatur,  for  appellee. 

THOMAS,  J.  Tbe  case  was  tried  on 
counts  2,  8,  and  4  against  defendants  Louis- 
ville ft  Nashville  Railroad  Company,  a  cor- 
poration. Southern  Railway  Company,  a  cor- 
poration, and  Walker  D.  Hlnes,  as  Director 
General  of  Railroads.  The  first,  fifth,  and 
sixth  counts  were  eliminated  by  charges,  as 
was  also  the  Southern  Railway  Company  as 
a  party  defendant 

Defendants  made  motion  to  strike  parts  of 
the  several  counts  of  the' complaint;  and 
though  the  ruling  thereon  is  assigned  as  er- 
ror. It  Is  not  shown  by  the  bill  of  excep- 
tions or  the  judgment  entry  that  action  of 
the  court  was  invoked  on  this  motion. 

[1]  Demurrer  is  not  the  pleading  to  raise 
the  question  of  recovery  for  an  Improper 
element  of  damages.  This  should  be  done 
by  a  moti<m,  appropriate  objections  to  the 
evidence,  or  by  special  instructions  to  the 
Jury.  W.  U.  Tel.  Co.  v.  Garthrlgbt.  161 
Ala.  413,  44  South.  212;  W.  U.  Tel.  Co.  v. 
Bums,  164  Ala.  252,  61  South.  373;  Fltzpat- 
rick  V.  Age-Herald  Pub.  Co.,  184  Ala.  510, 
63  South.  960.  61  U  R.  A.  (N.  S.)  401,  Ann. 
Cas.  1916B,  753.  Undor  the  Instant  plead- 
ing, the  question  of  recoverable  damage  was 
expressly  limited  by  the  charge  of  the  court 
to  physical  damages  and  in  conformity  to 
the  rules  obtaining  in  Interstate  commerce. 
W.  U.  Tel.  Co.  v.  Beasley,  87  South.  858; 
W.  U.  Tel.  Co.  y.  Hawkins,  198  Ala.  682,  73 
South.  973;  W.  U.  TeL  Co.  v.  Smith,  200 
Ala.  65,  76  South.  393;  Deavors  v.  Sou. 
Exp.  Co.,  200  Ala.  372,  76  South.  28& 

[2]  Defendants  pleaded  not  guilty  and  con- 
tributory negligence  in  that  plaintiff  failed 
to  pay  attention  to  the  announcement  of  de- 
fendants' employees  that  the  train  was  leav- 
ing Decatur  for  Hartsells,  and  failed  to 
board  defendants'  train,  although  ample  op- 
portunity was  given  her  for  doing  so.  Tbe 
carrier's  duty,  "stated  with  reference  to  the 
necessities  of  this  case,  is  to  put  Its  passen- 
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ger  down  safely  and  on  time  at  the  point  of 
his  contract  destination.  In  the  absence  of 
special  circumstances  known  to  the  carrier, 
it  need  not  be  concerned  about  the  passen- 
ger's arrangements  for  the  further  prosecu- 
tion of  his  Jonrney."  A  railway  Journey  be- 
ing taken  for  some  ulterior  purpose,  a  trav- 
eler, sustaining  damages  because  of  drcnm- 
stances  peculiar  to  himself,  can  recover 
therefor  only  when  "he  has  given  the  car- 
rier notice  of  the  facts"  of  such  peculiar  cir- 
cumstances. C.  of  6a.  By.  v.  Barnltz,  108 
Ala.  156,  73  South.  471 ;  3  Sutherland's  Dam- 
ages, H  938,  939. 
The  fourth  count  charges: 

That  defeodants,  as  common  carriers  operat- 
ing passenger  traina  for  hire,  on  January  28, 
1918,  jointly  maintained  a  union  depot  at  De- 
catur, Ala.,  for  use  of  their  passengers,  a  tick- 
et office,  and  a  waiting  room  in  which  passen- 
gers are  required  to  go  in  order  to  reach  the 
tieket  window  of  the  office  where  tickets  are 
sold  (or  trains  operated  by  said  defendants; 
that  they  maintained  bulletin  boards  showing 
the  schedule  time  of  arrival  and  departure  of 
all  passenger  trains  over  their  roads  and  upon 
which  they  posted  the  time  of  arrival  of  trains 
when  late,  and  on  said  date  defendants  kept, 
"in  a  conspicuous  place  on  the  wall  in  said 
waiting  room,  a  dock  which  waa  kept  running, 
and  was  kept  for  the  use  of  their  passengers, 
that  said  passengers  might  keep  themselves 
informed  as  to  the  correct  time,  and  in  order 
that  said  passengers  might  be  hiformed  as  to 
when  their  traios  would  arrive  and  depart  from 
said  station," 

It  is  further  averred: 

That  about  2  o'clock  a.  m.  on  the  morning  of 
said  date  plaintiff  and  her  son-in-law,  R.  1,. 
White,  reached  said  station  over  a  train  of  the 
Southern  RaUway  from  Littie  Rock,  Ark.;  that 
they  were  accompanying  the  corpse  of  plain- 
tifTs  son,  who  had  died,  and  she  was  returning 
to  her  home,  carrying  said  corpse  for  burial; 
that  "plaintiff  and  said  corpse  were  being  car- 
ried on  tickets  furnished  by  government  au- 
thorities at  Camp  Pike,  Littie  Bock,  Ark.,  from 
that  point  by  Memphis,  Tenn.,  over  the  South- 
ern Railway  Company  to  Decatur,  Ala.,  and 
from  Decatur  to  Hertaells,  Ala.,  over  the  Lou- 
isville &  Nashville  BaUroad  Company,  and 
plaintiff's  son-in-law,  B.  L.  White,  was  riding 
on  a  ticket  purchased  by  him  from  Littie  Rock, 
Ark.,  to  Decatur,  Ala.;  that,  when  plaintiff 
reached  Decatur,  Ala.,  the  said  R.  L.  White 
purchased  his  ticket  from  Decatur  to  Hartsells, 
and  he  and  plaintiff  then  informed  said  agent 
that  plaintiff  had  a  ticket  for  herself  and  for 
a  corpse  for  Hartsells,  and  inquired  of  the 
ticket  agent  from  whom  said  ticket  was  pur- 
chased as  to  the  time  when  the  first  train  would 
leave  Decatur  upon  which  plaintiff  and  said 
corpse  could  go  to  Hartsells,  and  said  agent, 
whose  name  is  unknown  to  plaintiff,  informed 
plaintiff  that  the  train  known  as  the  morning 
accommodation  train  from  Decatur,  Ala.,  to 
Birmingham,  Ala.,  upon  which  she  should  ride, 
and  upon  wliich  said  corpse  would  be  carried, 
would  leave  defendants'  depot  at  Decatur  at 
6:30  a.  m,  of  said  date,  to  wit,  January  28, 
1918;    that  plaintiff  continued  to  wait  in  the 


waiting  roMn  at  said  station  or  depot  until 
6:25  o'clock  e.  m.,  when  plaintiff  and  h«r  said 
son-in-law  again  inquired  of  said  agent  about 
said  train,  and  whether  or  not  it  was  on  time; 
that  said  agent  then  and  there  told  plaintiff 
that  said  train  had  left,  and  was  then  on  its 
way  to  Hartsells,  and  that  said  corpse  was  <n 
said  train."  ' 

It  is  further  averred: 

That  plaintiff  was  left  in  Decatur,  and  had  no 
way  or  means  of  getting  to  Hartsells  until  the 
next  train,  about  3:30  o'diock  p.  m.,  reaching 
Hartsells  about  4  o'clock  p.  m.;  that  said 
corpse  reached  Hartsells  about  7  o'dodc  a. 
m.,  without  any  one  accompanying  it;  that  no 
arrangements  had  been  made  for  any  one  to 
meet  said  train  and  take  said  corpae;  that  said 
corpse  was  unloaded  on  the  trucks  and  per- 
mitted to  remain  thereon  at  the  depot  until 
late  in  the  afternoon;  that  on,  account  of 
plaintiff's  missing  said  train  at  Decatur  she  did 
not  leave  Hartsells  until  about  4  o'clock  p. 
m.,  "whereas,  if  she  had  not  missed  said  train, 
she  would  have  left  with  said  corpse  about 
9  o'dock  a.  m. ;  that  plaintifTs  home  was  about 
25  miles  in  the  country  east  from  Hartsells; 
that  the  weather  was  very  cold  and  the  roads 
very  muddy;  that  soon  after  leaving  Hartsells 
upon  said  journey  home  it  began  to  rain,  and 
continued  to  rain  and  sleet  on  plaintiff  through- 
out the  entire  journey;  that  plaintiff  did  not 
reach  home  until  about  2  o'dodc  a.  m.  on  Jan- 
uary 29,  1918;  that  said  corpse  did  not  reach 
home  until  about  4  o'dock  a.  m.  on  January 
29,  1918." 

It  la  further  averred: 

"That  in  going  from  Hartsells  to  her  home, 
plaintiff  was  in  the  cold,  rain,  and  deet,  trav- 
ding  over  muddy,  rough  roads,  In  the  darkness, 
for  10  hours;  that  when  she  reached  home  she 
was  almost  frozen,  and  from  said  exposure  she 
contracted  grippe,  and  was  confined  to  her 
room  for  months  because  thereof;  that  dur- 
ing all  of  the  time  while  waiting  at  Decatur, 
and  while  on  the  road  home,  plaintiff  knew  that 
the  corpse  of  her  said  son  was  being  moved 
about  unaccompfinied,  and  waa  being  hauled 
over  muddy  roads  in  the  darkness  of  the  night, 
80  that  plaintiff  could  not  accompany  the  same, 
as  was  her  desire;  that  because  ai  the  fore- 
going plaintiff  suffered  great  mental  and  physi- 
cal pain  and  anguish,  was  made  sick  and  sore, 
and  rendered  unable  to  work." 

It  is  further  averred: 

That  when  plaintiff  was  informed  "by  said 
agent  that  said  train  would  leave  the  station  at 
Decatur,  Ala.,  at  0:30  a.  m.,  she  consulted  said 
dock  kept  and  maintained  by  the  defendants  in 
said  waiting  room,  and  continuBlly  watched 
said  dock  for  the  purpose  of  determining  when 
she  should  take  said  train;  that  when  said 
dock  showed  the  hour  to  be  Qi25  a.  m.  plain- 
tiff again  asked  the  agent  about  said  train, 
and  said  agent  then  Informed  plaintiff  that  said 
train  had  gone  and  was  on  its  way  to  Hartsells; 
*  *  *  that  defendants  negligently  kept  and 
maintained  said  dock,  which  erroneously  indi- 
cated the  time  whm  said  train  would  leave  said 
station,  and  as  a  proximate  consequence  of 
said  negligence  plaintiff  missed  said  train,  and 
suffered  said  injuries." 
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[S]  HespectiTe  counsel  suggest  that  tbe 
case  made  by  the  fourth  count  Is  sui  generis^ 
and  that  diligent  search  failed  to  rereal  any 
"clock  case"  as  made  In  said  count.  The 
theory  of  such  a  case  Is  not  without  analogy 
in  our  decisions.  The  lower  court  properly 
held  that  defendants,  as  common  .carriers, 
were  under  no  duty  to  furnish  a  clock  In  its 
waiting  room  for  use  of  passengers,  but, 
having  undertaken  to  Inform  passengers  the 
time  by  means  of  this  clock,  defendants 
were  under  the  duty  to  exercise  due  care  in 
that  behalf.  Such  was  the  holding  in  Bir- 
mingham Southern  Railroad  t.  Harrison, 
203  Ala.  284,  82  South.  S34.  548,  a  case  of 
having  Installed  and  maintained  mechanical 
signals  at  public  road  crosstags,  and  educat- 
ed or  induced  the  traveling  public  to  observe 
its  warnings  or  dliections.  On  failure  of 
the  device  to  act,  in  the  absence  of  other 
su£9cient  notice  or  warning  in  lien  thereof, 
held,  that  the  obligation  to  rebut  the  prima 
facie  presomptlon  of  failure  of  the  mechani- 
cal signal  to  act  passed  to  the  operator  so 
using  or  giving  warning  by  tbe  signal.  Vin- 
son T.  Sou.  Bdl  TeL  Co.,  188  Ala.  292,  66 
South.  100,  L.  R.  A.  1915C,  450,  the  safety 
gate  cases,  maintaining  a  flagman,  etc.  On 
the  authority  of  Birmingham  Sou.  B.  R.  v. 
Harrison,  supra,  it  was  later  held  that, 
where  a  railroad  company,  though  not  re- 
quired to  maintain  an  automatic  gong  at  a 
paiHoilar  crossing,  had  established  such 
gong  and  educated  travelers  to  rely  upon  it, 
it  Is  the  company's  duty  to  give  notice  that 
it  is  not  In  working  order  or  to  keep  It  in 
efficient  operation.  Washington  v.  Birming- 
ham Sou.  R.  R.,  203  Ala.  295,  82  South.  545. 
The  same  principle  was  applied  under  difFer- 
ent  facts  in  Union  Depot  ft  By.  Co.  v.  Lon- 
doner, 50  Colo.  22,  28,  114  Pac.  316,  318,  33 
L.  K.  A.  (N.  S.)  433,  437,  where  it  was  said: 

"Among  other  thhigs  which  the  appellant  un- 
dertook to  do  in  the  operation  of  its  station 
was  to  direct  passengers  to  their  proper 
trains." 

And  the  men  through  whom  the  appellant 
choae  to  i)erform  the  service  of  directing  pas- 
sengers to  their  proper  trains  directed  plain- 
tiff, Londoner,  to  the  passageway  wherein 
he  received  his  Injury;  defendant  insisting 
that  the  person  so  directing  plaintiff  was  not 
its  agent,  to  which  tbe  court  replied: 

'It  availed  itself  and  had  the  benefit  of  the 
service  of  these  men,  made  them  the  agents  or 
means  for  the  performance  of  that  particular 
part  of  its  work  which  it  had  undertaken  in 
the  operation  of  its  station,  and  it  cannot  now 
be  permitted  to  say  that  Londoner  had  no 
right,  so  far  as  it  was  concerned,  to  follow 
the  directions  of  the  agency  which  it  adopted 
and  used  as  the  means  through  wltich  it  gave 
directions." 

See,  aim,  many  andioritles  collected  ia 
L,  B.  A.  1«16D,  788  et  seq.  I 
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[4]  In  tbe  case  at  bar  defendants  are  li- 
able for  misdirection  or  misinformation  giv- 
en their  passengers  by  means  of  the  agency 
of  the  clock  maintained  in  the  depot  at  De- 
catnr,  as  they  would  have  been  for  the  mis- 
information of  a  servant  employed  for  that 
particular  purpose.  One  of  defendants'  wit- 
nesses testlfled  as  to  bis  maintenance  of  the 
clock  in  the  said  waiting  room  at  the  time 
indicated  in  tbe  complaint;  that  now  and 
then  he  found  It  was  not  keeping  time  and 
would  set  It  to  the  standard  time.  Then 
was  other  evidence  that  the  clock  had  been 
allowed  to  run  from  seven  to  ten  minutes 
slow  on  this  occasion,  and  from  which  the 
Jury  could  have  found  dereliction  of  duty  on 
the  part  of  defendants  in  keeping  It  proper- 
ly regulated.  The  charge  of  negligence  on 
the  part  of  defendants  was  prima  fade 
shown  by  the  testimony  of  plaintUt  that  on 
this  occasion  said  clock  bad  been  allowed 
to  run  from  seven  to  ten  minates  slow;  and 
the  burden  of  proof  to  rebut  tbe  prima  fade 
presumption  therenpon  arising  passed  to  tlie 
defendants.  Birmingham  Sou.  B.  B.  v.  Har- 
rison, sapra;  Vinson  v.  Sou.  Bell  TeL  Oo., 
snpra. 

[I]  The  positive  testimony  of  plaintiff's 
witnesses  is  that  oo  the  morning  In  question 
tbe  passenger  train  of  defendant  Louisville 
ft  Nashville  Railroad  Company  left  Decatur 
at  6:23  o'clock;  that  is,  the  time  of  its 
leaving  was  6:23,  as  indicated  by  the  dock 
In  said  waiting  room  at  defendants'  i>as- 
senger  depot  Since  this  dodc  was  an  in* 
strumentallty  or  facility  furnished  liy  the 
defendants  for  the  purpose  of  notice  or 
warning  to  passengers,  it  was  In  the  nature 
of  an  admission  by  defendants  that  the 
train  left  its  depot  at  tb^t  time,  to  wit,  6:23 
a.  m.  The  preponderance  of  the  evid^ice 
was  to  tbe  effect  that  tbe  standard  or  actnal 
time  at  which  the  train  left  Decatur  was 
6:30,  schedule  time.  This  conflict  in  the  evi- 
dence made  a  question  for  tbe  Jury,  and  the 
defendants  were  not  entitled  to  the  affirma- 
tive charge  under  coomt  2,  the  gravamoi  of 
said  count  b^ng: 

"And  plaintiff  avers  that  the  agent  of  the 
defendants  in  charge  of  said  accommodation 
train  scheduled  to  leave  their  station  at  De- 
catur, Ala.,  at  6:30  o'clock  a.  m.  on  the  morn- 
ing of  January  28,  1918,  left  said  station  with 
said  train  at  6:20  o'clock  a.  m.  on  said  date, 
ten  minntes  before  it  was  scheduled  to  leave, 
and  as  a  proximate  consequence  thereof  plain- 
tiff missed  said  train,  and  was  thereby  caused 
to  suffer  tbe  injuries  complained  of." 

[S]  Defendants'  insistence  of  the  afflrma- 
tlve  diarge  on  the  theory  of  contributory 
negligence  was  not  sustained.  Plaintiff  was 
not  negligent  as  a  matter  of  law  In  sitting  in 
the  waiting  room  beyond  the  departnre  Of 
the  Louisville  ft  Nashville  train  to  HartseUSt 
if  she  so  remained  in  reliance  upon  tbe 
time  as  shown  by  tbe  dock  lo  the  waiting 
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room,  and  tmdertook  to  board  the  train  ac- 
cording to  said  clock,  seven  minutes  before 
the  schedule  time  of  Its  leaving.  Within 
tiiat  seven  minutes,  the  evidence  shows,  she 
would  have  had  ample  time  to  repair  from 
the  waiting  room  to  the  passenger  train  on 
the  track  60  feet  therefrom.  Plalntlft's  evi- 
dence was  to  the  further  effect  that  no  no- 
tice was  given  In  the  waiting  room  that  the 
train  was  about  to  depart  It  was  not 
shown,  and  the  evidence  was  without  con- 
flict, that  any  announcement  or  signal  given 
or  displayed  by  the  flagman  at  the  trains 
could  not  have  been  heard  or  seen  in  the 
waiting  roMu  where  the  plaintiff  was. 
Plaintiff  cannot  be  charged  as  a  matter  of 
law  with  contributory  negUgence  when  she 
did  what  she  could  reasonably  be  expected 
to  have  done  to  inform  herself  of  the  time 
of  departure  of  the  train,  and  relied  upon 
the  informatlcm  furnished  her  by  the  de- 
fendants' agency  or  Instrumentality. 

The  charge,  refused  to  defendants,  that 
plaintiff  was  not  entitled  to  recover  dam- 
ages on  account  of  the  coriise  not  readilng 
home  until  about  2  o'dock  on  the  morning 
of  January  2&,  1018,  was  fully  covered  by 
the  oral  charge  and  by  the  written  charge 
given  for  defendants  that,  since  the  action 
grew  out  of  an  interstate  contract,  damages 
for  mental  pain  and  anguish  were  not  re- 
coverable. Such  was  the  effect  of  defend- 
ant's given  charges  G,  44  and  45,  and  of  the 
oral  charge  to  the  effect  that  plaintiff  was 
not  "entitled  to  recover  what  the  law  terms 
damages  for  mental  suffering." 

[7,  S]  Defendants  requested  In  writing, 
and  were  refused,  charge  27,  as  follows: 
"That  the  plaintiff  cannot  recover  punyive 
damages  in  this  .case."  In  refusing  the 
charge,  the  Judge  indorsed  thereon,  as  a 
ground  for  refusal,  that  the  word  "punylve" 
was  used  instead  of  "punitive."  This  is 
suflBdent  to  justify  the  action  of  the  trial 
court  On  the  other  hand,  the  oral  charge 
as  to  the  measure  of  damages  by  implica- 
tion and  limitation  excludes  the  idea  that 
punitive  damages  were  recoverable  or  were 
sought 

[1,10]  The  oral  charge  excluded  recovery 
for  mental  suffering  and  submitted  a  recov- 
ery for  physical  suffering  and  inconveni- 
ence. Count  8,  on  which  submission  was 
had,  was  based  on  the  idea  of  violation  of 
the  contract;  while  count  4  was  based  on 
negUgence  growing  out  of  the  duty  of  the 
carrier.  Hence,  under  count  3,  inconveni- 
ence, physical  suffering,  and  consequent 
sickness,  suffered  as  a  proximate  conse- 
quence of  being  left  at  the  station  at  the 
time  and  under  the  circumstances  Indicated, 
would  be  elements  of  damage.  B.  T.,  V.  tc 
G.  Ry.  ▼.  Lockhart,  79  Ala.  816;  L.  &  N.  v. 
Dancy,  97  Ala.  888,  840,  11  South.  796.  Un- 
der count  4  the  damages  recoverable  on  ac- 
count of  defendants'  negligence  are  stated 


In  Armstrong  v.  Montgomery  St  Ry.  Co.,  123 
Ala.  233,  249,  26  South.  349,  364,  as  ftrilows: 

"The  logical  rule  in  this  connection,  the  nde 
of  common  sense  and  human  experience  as 
well,  is  that  a  person  guilty  of  negligence 
should  be  held  responsible  for  all  the  conse- 
quences which  a  prudent  and  experienced  man, 
fully  acquainted  with  all  the  circumstances 
which  in  fact  existed,  whether  they  could  have 
been  ascertained  by  reasonable  diligence  or 
not  would,  at  the  time  of  the  negligent  act 
have  thought  reasonably  possible  to  follow,  if 
they  had  occurred  to  his  mind.  1  Shear.  Sc 
Red.  Negligence,  {  29." 

The  announcement  at  proximate  cause  and 
responsibility  for  damages  resulting  there- 
from In  the  Armstrong  Case  has  been  fol- 
lowed. L.  &  N.  V.  Quick,  12S  Ala.  663,  663, 
28  South.  14;  A,  G.  S.  v.  Arnold,  80  Ala. 
800,  2  South.  837;  EC.  C,  M.  ft  B.  v.  Foster, 
134  Ala.  244,  264,  32  South.  773,  92  Aib.  St 
Rep.  26;  W.  Ry.  of  Ala.  t.  Mutch,  97  Ala. 
194,  11  South.  894,  21  L.  R.  A.  SIB,  88  Am. 
St  Rep.  179;  Cent  of  Ga.  Ry.  CO.  t.  Bar- 
nits,  198  Ala.  166,  73  South.  471. 

[11]  The  Joint  usage  of  the  terminal  fa- 
cilities at  Decatur  (and  its  union  depot  and 
station)  by  the  defendants  raised  a  Joint 
duty  to  maintain  this  station,  agency,  etc, 
and  subjected  to  liability  to  passengers  in- 
jured by  a  failure  of  duty  as  to  same,  a.s 
though  the  station  was  severally  maintain- 
ed. 10  Corp.  Jur.  882,  {  1319,  and  notes; 
Chicago,  etc.,  Ry.  v.  Gates,  61  IlL  App.  211. 

The  foregoing  is  decisive  of  the  many 
questions  on  the  introduction  of  the  evi- 
dence, and  a  further  detailed  discnaaian  of 
the  same  is  unnecessary. 

Charge  3,  requested  by  defendants,  diat 
plaintiff  would  not  be  entitled  to  recovw 
damages  In  this  case  by  reason  of  tbe  fail- 
ure of  any  one  to  accompany  the  corpse  of 
her  son  to  Hartsells,  was  fairly  and  fully 
covered  by  the  Instructions  of  the  court  to 
the  effect  that  damages  may  not  be  awarded 
for  mental  anguish. 

The  rule  as  to  damages  in  cases  where 
passengers  were  carried  beyond  their  desti- 
nation was  recently  discussed  by  this  court 
in  Cent  of  Ga.  Ry.  Co.  v.  Bamltz.  supra. 
And  it  Is  declared  that  where  the  spcMdal 
circumstances  are  known  to  the  carrier,  who 
has  "actual  notice  of  the  conditions"  and  of 
the  "probable  consequences,"  it  is  concerned 
about  the  passenger's  arrangements  for  tbe 
"prosecution  of  his  Journey."  Waldnv  v. 
N.,  G.  ft  St  li.  Ry.,  183  Ala.  226,  62  South. 
769.  See,  also,  Georgia  Life  Ins.  Go.  ▼.  Ebs- 
ter,  189  Ala.  472,  66  South.  514,  I^  R.  A. 
19150,  466;  Sou.  Iron  ft  Equip.  Co.  v. 
Holmes  Lbr.  Co..  164  Ala.  617,  SQ6,  SI  South. 
631;  Sou.  Ry.  Ga  y.  COleman,  163  Ala. 
266,  44  South.  837. 

[12]  The  special  drcumstancea  of  plaln- 
tifl's  Journey  to  Hartsells  were  declared  by 
the  pleading  to  have  been  dladosed  to  d»- 
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fendantB,  and  It  was  shown  by  the  evidence 
that  defendants'  agent  at  Decatur  was  In- 
formed of  such  special  and  pertinent  clr- 
cnmstances.  Though  the  evidence  shows  her 
long  detention  In  Decatur,  that  during  the 
evening  of  January  28th  the  weather  chang- 
ed materially  In  Its  Inclemency,  affecting  the 
way  and  conditions  under  which  plaintiff 
was  put  off  at  Hartsells  to  go  on  her  way, 
that  It  was  materially  different  from  that 
which  obtained  bad  she  been  carried  thwe 
at  7  o'<dock  In  the  morning  pursuant  to 
schedule  and  specific  Information  given  her 
by  defendants'  agent  In  the  discharge  of  the 
duties  .of  bis  employment,  yet  defendants' 
contract  with  plaintiff  was  for  transporta- 
tion to  Hartsells,  with  due  dispatch  and  by 
ordinary  or  reasonable  course  of  schedule 
of  the  train  arriving  at  that  point  on  the 
morning  of  January  28,  1918,  under  the  spe- 
cial circumstances  or  purpose  declared  In 
the  pleading  and  of  which  defendants  had 
doe  notice.  Bowever,  the  evidence  failed  to 
show  that  defendants  were  Informed  that 
plalntUTs  ultimate  point  of  destination  was 
not  Hartsells,  but  that  an  additional  Jour- 
ney was  to  be  prosecuted  from  that  point 
We  are  of  opinion  that  reversible  error  was 
committed  in  the  refusal  of  written  charges 
8,  9.  10,  and  15. 
Beversed  and  remanded. 

AKOERSON,  C.  J.,  and  McCLELLAN  and 
SOMERVILIjHI,  JJ.,  concnr. 


(205  Ala.  236) 

WOODS  V.  POSTAL  TELEGRAPH-CABLE 
CO.     (7  DIv.  58.) 

(Supreme  Court  of  Alabama.    Oct.  14,  1920. 
Rehearing  Denied  Jan.  20, 1921.) 

i.  Landlord  and  tenant  «=993— Lease  termlna- 
ble  on  lessor's  "desire"  to  "improve"  means 
substantial  ImprovemenL 
Where  a  lease  required  the  lessee  to  va- 
cate on  four  months'  notice  of  the  lessor's 
desire  to  improve,  the  word  "desire,"  wliich 
ordinarily  means  to  wish  for  more  or  less 
earnestly,  mast  be  treated  as  something  more 
than  a  mere  vagrant  or  e^emeral  wish  nn- 
accompanied  by  any  definite  intention  of  ex- 
ecution, and  the  word  "improve,"  which  ordi- 
narily means  to  make  better,  meliorate,  or 
mend,  must  be  construed  to  (xmtempiate  some 
substantial  improvement,  and  the  lease  cannot 
be  terminated,  unless  tlie  lessor  honestly  had 
intended  to  make  sut>stantial  improvements  as 
distinguished  from  mere  rearrangements  of 
windows  and  doors  to  suit  temporary  needs  or 
convenience  of  (hanging  tenants  (citing  Words 
and  Phrases,  Improvement). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Desire.] 


2.  Landlord  and  tenant  «=9291  (II)— Whore 
lease  provided  for  termination  on  lessor's  d*. 
sire  to  Improve,  lessor  has  harden  of  prov- 
ing bona  flde  desire. 

Where  a  lease  provided  that  it  shotdd  be 
terminable  on  the  lessor's  desire  to  improve 
the  premises  and  the  lessor  served  notice  to 
quit,  she  has  the  burden  of  establlBhing  a  t>ona 
fide  desire  to  improve,  for,  wliile  the  contrac- 
tual provision  does  not  so  expressly  stipalate, 
good  faith  was  obviously  intendeds 

3.  Landlord  aad  tenant  «=9g3— Landlord  did 
not  desire  to  Improve  premises,  glvlnn  right 
to  terminate  lease,  If  she  merely  desired  to 
prepare  them  for  now  tenants;  "oustomary." 

Where  a  lease  provided  for  termination  on 
the  lessor's  desire  fo  improve  the  property,  a 
cltarge  that, .  if  the  only  work  which  the  lessor 
desired  to  do  was  to  rearrange  the  storeroom 
to  meet  the  wishes  of  new  tenant  as  is  cus- 
tomary, the  lessor  was  not  entitled  to  recover 
possession  from  the  original  tenant,  is  proi>er; 
the  word  "cnstomary"  being  plainly  used  as  a 
synonym  for  usual. 

[Ejd.  Note.— For  other  definitionB,  see  Words 
and  Phrases,  First  aad  Second  Series,  Cus- 
tomary.] 

4.  Landlord  and  tenant  «=>93— Motive  of  land- 
lord oould  be  oonsldered  ia  determining 
whether  she  desired  to  Improve  premises 
within  condition  for  terminating  lease. 

Where  a  landlord  songht  to  oust  the  orig- 
inal tenant  under  a  provision  in  a  lease  pro- 
viding for  termination  in  case  she  desired  to 
improve  premises,  s  bona  fide  desire  to  improve 
was  essential,  so  the  question  of  the  landlord's 
motive  may  lie  inquired  into. 

5.  Landlord  and  tenant  ®=>29l(t2)— Evidence 
that  tenant  oonsulted  landlord's  agent  Inad- 
missible on  right  to  terminate  lease  te  malie 
improvements. 

Where  lease  provided  for  termination  on 
notice  of  the  landlord's  desire  to  improve,  tlie 
fact  that  the  tenant's  manager  on  service  of 
the  notice  consulted  the  landlord's  agent  was 
inadmissible  on  the  question  of  whether  the 
landlord  actually  desired  to  improve. 

6.  Landlord  and  tenant  «=>29l(  12)— Where 
lease  was  terminated  on  notice  of  landlord's 
desire  to  Improve,  changes  made  by  succeed- 
ing tenant  material. 

Where  a  lease  provided  for  termination  on 
the  lessor's  desire  to  improve  and  the  agent  of 
the  lessor  testified  that  one  who  went  into  pos- 
session after  service  of  notice  of  desire  to  re- 
pair did  little  in  the  way  of  improvements,  it 
was  proper  on  cross-examination  to  ask  the 
agent  what  was  done. 

7.  Landlord  and  tenant  *s»29l(i2)— Uader 
right  to  terminate  lease  to  Improve,  queetloa 
of  salvage  on  change  In  premises  by  teaajit 
admissible. 

Where  lessor  attempted  to  terminate  lease 
by  service  of  notice  of  desire  to  improve  and 
at  the  same  time  executed  a  lease  to  another, 
question  to  the  lessor's  agent  as  to  what 
amount  of  salvage  there  would  have  been  to 
the  new  lessee  if  he  had  gone  into  the  building 
and  put  in  a  front,  and  afterwards  defendant. 


»Tm  otlisr  «asM  sse  saais  twlc  snd  KBT-NUUBBR  In  all  K«y-Numbar«d  DIsaitt  and  Jndau 
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original  lessee,  bad  re-entered  for  another 
term  and  changed  it  back,  was  irrelevant  and 
properly  ezclnded. 

8.  Appeal    and   error   <&=>  1 033  (3)— Erroneous 
admission  of  evidence  harmless  where  favora- 
ble to  plaintiff. 
Where   immaterial  evidence,  in  so  far  as 
it  could  have  weight  or  value,  was  favorable  to 
plaintiff,  plaintiff  cannot  complain  of  its  ad- 
mission. 

8.  Landlord  and  tenant  <8=>29l(  12)— Where 
lease  provided  for  termination  for  Improve- 
ment, custom  of  changing  fronts  of  buildings 
on  Changs  of  tenant  admissible. 

Where  a  lease  provided  for  termination  in 
event  the  lessor  desired  to  improve,  testimony 
of  a  local  witness  that  it  was  customary  to 
change  fronts  of  buildings  on  change  of  tenants 
was  admissible  to  explain  the  word  "improve," 
as  nsed  in  the  lease. 

10.  Appeal  and  error  «s>23l  (3)— General  ob- 
jection insuffloleHt  for  exclusion  of  relevant 
evidence. 

A  v.ere  general  objection  is  insaCBdent  for 
the  exclusion  of  relevant  evidence,  though  it 
may  have  been  otherwise  objectionable. 

11.  Evidence  «s>3l4(l),  682(2)— Testimony 
that  stenographer's  transeript  of  witness'  tes- 
timony at  former  hearing  was  eorreot  Inad- 
missible. 

The  stenographer's  transcript  of  witness' 
testimony  at  former  hearing  is  mere  hearsay, 
and  so  testimony  by  the  presiding  judge  that 
the  transcript  was  correct  is  inadmissible,  be- 
ing merely  double  hearsay,  although  it  is  com- 
petent for  any  one  who  heard  the  witness'  for- 
mer testimony  to  state  what  it  was. 

12.  Witnesses  «=»393(6)— Only  portion  of  for- 
mer testlnMHiy  gontradioting  testimony  of 
witness  admissible  for  Impeachment. 

Where  a  witness  had  testified  on  a  previous 
trial,  contradictory  testimony  there  given  is 
admissible  for  impeachment,  but  only  such  por- 
tion of  the  testimony  previously  given  as  con- 
tradicted the  present  testimony  of  the  witness 
is  admissible. 

13.  Appeal  and  error  «=9l005(3)— Denial  of 
new  trial  cannot  be  reviewed  where  the  evi- 
dence was  oonfliotlng. 

Where  the  evidence  conflicted  on  several 
vital  issues,  the  appellate  court  will  not  review 
the  action  of  the  trial  court  in  denying  motion 
for  new  trial. 

On  Behearing. 

14.  Landlord  and  tenant  <9=>93— Where  lease 
provided  for  termination  on  lessor's  desire  to 
improve,  intention  by  succeeding  tenant  to 
Improve  does  not  warrant  termination. 

Where  a  lease  provided  for  terminstion  on 
the  lessor's  desire  to  improve  the  premises  and 
the  lessor  served  notice  of  termination  at  the 
same  time  leasing  to  another,  the  fact  that  the 
second  tenant  intended  to  improve  the  prem- 
ises does  not  show  desire  to  improve  on  the 
part  of  tlie  lessor  and  will  not- justify  termina- 
tion, where  the  second  lessee  was  not  obligat- 
ed to  make  any  improvements,  but  they  were 
entirely  optional  with  him. 


IS.  Trial  1^:3206(2)— Error  «■  eharge  whieb 
could  not  have  misled  harmless  in  view  ef 
other  Instruotlons. 
Where  *  landlord  sought  to  recover  pos- 
session under  an  agreemene  providing  for 
termination  of  the  lease  on  desire  to  improve 
and  the  court  correctly  charged  that  if  a  sec- 
ond lessee  was  not  obligated  to  improve  there 
could  i>e  no  recovery,  etc.,  a  charge  on  that  is- 
sue, which  erroneously  nsed  the  term  "de- 
fendant" instead  of  the  name  of  the  second  ten- 
ant, does  not  constitute  reversiUe  error,  where 
from  the  context  and  the  other  charges  the  jury 
could  not  have  been  misled;  it  Iteing  a  mere 
slip  of  the  draftsman's  pen. 

Appeal  from  Circuit  Court,  Calhooh  C!oan- 
ty;  Hu^  D.  Merrill,  Judge. 

Unlawful  detainer  by  Florence  Woods 
against  the  Postal  Telegraph-C!able  (Company 
for  a  certain  storehouse  and  lot  in  tite  city 
of  Anniston.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

The  contract  of  lease  was  between  Miss 
Woods  and  the  Postal  Telegraph-Cable  Com- 
pany for  a  period  of  two  years  with  the  usual 
terms  and  conditions.  It  contained  the  fol- 
lowing; 

The  telegraph  company  agree  to  vacate  prem- 
ises, on  four  months'  written  notice  to  O.  H. 
Usher,  general  superintendent,  Atlanta,  Oa., 
any  time  during  the  first  year  of  this  lease  pro- 
vided the  lessor  sells  the  building  in  wtiich 
these  premises  are  located  or  desires  to  im- 
prove same,  and  provided  in  which  case  the 
lessor  slso  pays  the  telegrai^  company  two 
hundred  dollars  damages  to  cover  moving  ex- 
penses. 

The  telegraph  company  agrees  to  vacate 
premises  any  time  during  second  year  of  this 
lease,  for  reasons  mentioned  in  foregoing  par- 
agraph and  on  four  months'  similar  written 
notice,  provided  landlord  pays  one  hundred  and 
twenty-five  dollars  damages  to  telegraph  com- 
pany to  cover  moving  expenses. 

On  the  ISth  day  of  August,  1917,  during 
tiie  second  year  of  the  lease,  notice  was 
served  on  the  lessor  that  the  lessee  desired 
to  make  certain  improvements  and  offering 
to  pay  $125  moving  expenses.  Later  they 
were  informed  of  .what  changes  were  sought, 
and  also  that  the  place  had  been  rented  to 
one  Bromberg,  who  filed  notice  to  quit,  as 
did  Miss  Woods.  No  q^uestion  is  raised  as  to 
notice. 

Tbe  bulk  of  the  testimony  related  to  a 
contract  made  by  plaintiff  on  August  13, 
1917,  with  one  F.  W.  Bromberg,  by  which  she 
leased  this  storehouse  to  blm  at  $125  per 
month;  the  term  to  begin  at  the  end  of  the 
four  months'  period  allowed  the  defendant 
company  for  vacation  after  notice.  In  the 
negotiations  leading  up  to  that  lease  plaintiff 
was  represented  by  J.  J.  Willett,  who  testi- 
fled  that  the  contract  with  Bromberg  was 
made  before  notice  of  cancellation  was  serv- 
ed on  the  defendant,  and  that  as  a  part  of 
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the  trade  Bromberg  was  to  make  certain 
ii^proyenienta  and  repairs  on  the  building, 
that  Is,  was  to  put  in  a  new  plate  glass  frcmt 
suitable  tor  a  Jewelry  store,  put  In  a  new 
floor,  paper  and  paint  the  walls,  and  adjust 
the  electrical  work  to  suit  his  own  pleasure, 
in  addition  to  paying  $125  per  month  as 
rent,  which  improTements  were  estimated 
to  cost  from  $800  to  $1,100. 

On  cross-examinatUm  the  witness  testified. 
In  part,  as  follows: 

"I  think  plaintiff  made  about  three  contracts 
with  Bromberg.  One  contract  was  for  a  lease 
of  the  building,  and  there  was  an  <»al  contract 
as  to  the  repairs  and  improvementa  he  should 
put  on  the  building,  and  afterwards  Bromberg 
came  into  my  office  and  agreed  to  do  the  same 
things.  There  was  only  one  written  contract 
between  as  which  fixed  the  amount  of  rent 
Bromberg  was  to  pay  monthly.  •  •  •  He 
offered  flOO,  but  I  refused  to  accept  it  if  it 
put  us  on  Uie  duty  of  anperriaing  the  repairs 
end  improvements.  *  *  •  ^e  real  sub- 
stantial agreement  between  me  and  Bromberg 
was  not  that  I  was  to  let  him  have  the  p'ace 
for  $125  per  month,  and  he  to  do  what  be 
.pleased  about  improTements.  We  had  a  defi- 
nite understanding  as  to  what  improvements 
he  was  to  put  in." 

Witness  stated  that  on  the  former  trial 
he  testified  that  he  showed  Bromberg  the 
d^endant  company's  lease  and  told  him, 
"We  can  terminate  that  lease  on  a  four 
months'  notice."    He  further  testified: 

That  he  told  Bromberg  that  he  would  take 
$150  as  the  building  stood,  and  "Bromberg 
said  it  would  not  do  for  him  in  the  condition 
it  was,  •  •  •  I  knew  very  well  that  we  had 
to  improve  the  building  in  order  to  cancel  the 
Postal  Telegraph-Cable  Company's  lease." 

After  being  Interrogated  as  to  certain 
statements  made  by  him  on  the  former  trial 
tending  to  show  that  Bromberg's  contemplat- 
ed improvements  were  permissive  merely 
and  not  compulsory,  the  witness  answered: 

"While  I  hardly  have  any  definite  recollection 
about  that,  I  relied  upon  Mr.  Bromberg's  state- 
ment as  to  what  he  was  going  to  do,  rather 
than  requiring  him  to  do  anything.  I  had  con- 
fidence in  him  and  did  not  put  it  in  the  nature 
of  a  requirement." 

Bromberg  testified.  In  part,  as  follows: 

"I  offered  $150  for  the  building  provided  Mr. 
Willett  would  fix  it  I  am  bound  for  nothing 
more  than  is  set  out  in  this  contract.  The 
only  difference  about  that  was  that  I  was  to 
put  in  the  window.  I  told  Mr.  Willett  it  would 
be  necessary  for  the  front  to  be  put  in;  that 
jewelry  stores  had  to  have  different  fronts  and 
bad  to  be  fixed  Afferent  from  other  stores.  I 
did  not  oUigate  myself  to  spend  any  specified 
amount  on  this  building.  I  did  not  agree  to  pot 
in  a  floor  at  all,  *  *  *  but  I  surmised  that 
it  needed  repairs.  There  was  no  contract  about 
the  floor,  but  I  would  have  had  to  put  in  a  dif- 
ferent front  and  a  different  glass.  •  •  • 
"Vbib  understanding  was  that  I  would  put  it  In 
for  my  purposes  and  in  my  own  way  for  the 


purposes  of  conducting  a  Jewelry  store. 
*  *  *  I  did  not  Gcmtract  to  put  in  the  front; 
I  Just  simply  told  him  I  would  put  in  a  differ- 
ent front,  *  •  •  and  what  I  spent  was  op- 
tional with  me,  whether  it  was  to  be  $100  or 
$500.  *  *  *  He  gave  me  the  privilege  of 
using  the  glass  already  in  the  building,  and 
for  $10  or  $20  I  could  have  rearranged  the 
glass  there  to  a  jewelry  front.  *  *  *  I  did 
not  obligate  myself  to  use  any  different  glass 
from  what  he  had  there.  •  •  •  The  only 
thing  I  told  Mr.  Willett  was  that  I  would 
change  the  front  of  the  store  and  make  it 
suitable  for  the  jewelry  business,  and  get  new 
material  if  I  saw  fit  *  *  *  I  had  a  con- 
versation with  Mr.  Willett  in  which  he  said 
something  about  getting  tlie  Postal  TelegraiA- 
Cable  Company  down,  and  he  had  them  out; 
was  going  to  beat  the  lite  out  of  them,  or  beat 
the  devil  out  of  them,  or  something  to  that 
effect" 

The  cross-examinatlan  of  the  witness 
Bromberg  related  chiefly  to  his  testimony  on 
the  former  trial,  and  tended  to  contradict 
his  testimony  as  above  set  out. 

The  testimony  of  the  witness  Goodwin,  and 
also  of  the  witness  Willett,  was  to  the  ef- 
fect that  in  most  cases  store  fronts  were 
changed  to  meet  the  requirements  of  new 
tenants  when  they  went  in. 

The  lnterpretati<m  and  construction  placed 
on  the  lease  contract  between  plaintltC  and 
defendant  is  shown  by  the  following  instruc- 
tions given  to  the  Jury  by  the  trial  Judge : 

(1)  If  it  was  a  term  of  the  trade  between 
the  plaintiff  and  Bromberg  that  it  would  be 
left  to  Bromberg  whether  the  improvements  he 
put  on  the  premises  should  be  of  value  or 
should  be  of  substantially  no  value,  then  plain- 
tiff  cannot  recover. 

(2)  The  court  charges  the  Jury  that  if  the 
desire  on  the  part  of  the  plaintiff  was  merely 
to  get  the  defendant  out  and  to  get  Bromberg 
in  at  an  increased  rental,  and  not  a  desire  in 
good  faith  to  improve  the  building,  the  jury 
must  find  for  the  defendant 

(3)  The  court  charges  the  Jury  that  unless 
the  Jury  are  reasonaUy  satisfied  from  the  evi- 
dence that  the  plaintiff  bad  a  bona  fide  desire 
to  improve  the  building  and  gave  .notice  to  the 
defendant  to  terminate  the  lease  in  pursuance 
to  such  bona  fide  desire,  the  jury  must  find 
for  the  defendant 

(4)  A  mere  rearrangement  of  the  front  us- 
ing the  same  material  and  adding  only  a  trifling 
value  to  the  property,  would  not  be  an  improve- 
ment which  would  justify  the  cancellation  of 
the  lease. 

(6)  If,  under  the  agreement  between  the 
plaintiff  and  Bromberg,  Bromberg  could  have 
discharged  bis  obligationB  to  plaintiff  only  ex- 
pending a  trivial  sum  on  alterations,  plaintiff 
cannot  recover. 

(6)  The  court  charges  the  jury  that  in  this 
case  the  burden  of  proof  is  on  the  plaintiff  to 
reasonably  satisfy  youi  mind  that  she  enter- 
tained a  bona  fide  desire  to  improve  the  prop- 
erty; and,  unless  this  burden  has  been  dis- 
diarged,  your  verdict  should  be  for  the  de- 
fendant 

(7)  The  court  charges  the  Jury  that  if  the 
only  work  which  plaintiff  dsaind  to  do  on  the 
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propert7  waa  to  rearrange  the  storeroom  In 
a  mioOT  way  in  order  to  meet  the  wishes  of  a 
new  tenant,  as  is  customary  when  one  tenant 
succeeds  another,  plaintifF  cannot  recoyer. 

(8)  The  court  charges  the  jury  that  if  there 
waa  no  bona  fide  desire  on  plaintififa  part  to 
improve  the  premises,  but  plaintiff  was  merely 
seeking  some  pretext  to  bring  about  the  can- 
cellation of  the  lease,  then  plaintiff  cannot  re- 
cover. 

(9)  The  conrt  diarges  the  Jury  that  plain- 
tiff would  not  desire  to  improve  the  property, 
within  the  meaning  of  the  lease  in  this  case, 
if  she  simply  rented  the  property  as  it  stood 
to  Bromberg,  leaving  him  free  to  improve  it  or 
not  as  he  saw  fit. 

(10)  The  court  charges  the  jury  that  If  the 
substance  of  the  transaction  between  the  plain- 
tiff's agent  and  Bromberg  waa  that  Bromberg 
had  rented  the  property  for  |125  a  month,  and 
was  allowed  to  do  work  thereon  or  not,  as  he 
saw  fit,  then  plaintiff  did  not  desire  to  improve 

.  thj»  property  within  the  meaning  of  the  clause 
of  the  lease  which  gave  plaintiff  a  right  to 
cancel  the  same  in  case  of  a  desire  to  improve 
the  property. 

(11)  The  court  charges  the  Jury  that  if 
Bromberg  simply  told  plaintifTs  agent  that  he 
expected  to  change  the  front  and  do  other 
woric  on  the  premises,  but  that  it  was  not  part 
of  the  agreement  between  plaintiff  and  defend- 
ant that  Bromberg  obligated  himself  to  do  so, 
then  plaintiff  cannot  recover. 

(12)  The  conrt  charges  the  jury  that  if  tbs 
substance  of  the  transaction  between  plaintiff 
and  Bromberg  was  that  plaintiff  rented  or  un- 
dertook to  rent  the  property  to  Brpmberg  as 
it  stood,  refusing  to  make  any  improvements 
on  it  herself,  and  leaving  Bromberg  to  do  as 
be  pleased  about  it,  then  plaintiff  ia  not  entitled 
to  recover. 

(13)  The  court  diarges  the  Jury  that  if  plain- 
tiff merely  feigned  a  desire  to  improve  the 
property  in  order  to  cancel  the  lease  with  de- 
fendant, plaintiff  cannot  recover. 

(14)  The  court  charges  the  jury  that  if  plain- 
tiff had  no  real  desire  to  improve  the  property, 
bat  merely  pretended  to  have  such  desire  in 
order  to  be  able  to  cancel  the  lease,  plaintiff 
cannot  recover. 

(16)  The  court  charges  the  Jnry  that  plain- 
tiff could  not  cancel  the  lease  with  defendant  by 
merely  alleging  that  she  desired  to  improve  the 
property;  but,  in  order  to  entitle  her  to  can- 
cel the  lease,  she  must  fairly  and  honestly 
have  entertained  the  desire  to  improve  the 
property.  Such  desire  must  have  existed  as  a 
fact.  It  must  have  been  actual;  not  feigned; 
real,  not  merely  a  pretext  to  cancel  the  lease 
of  uie  Postal  Telegraph-Cable  Company. 

(16)  The  court  charges  the  jury  that,  in 
order  for  plaintiff  to  recover  in  this  case,  she 
must  have  entertained  a  bona  fide  desire  to 
improve  the  premises,  must  have  taken  or  in- 
tended taking  definite  steps  to  bring  about  such 
improvements,  and  the  improvements  in  con- 
templation must  have  been  substantial  improve- 
ments and  not  mere  repairs. 

Wlllett  &  Walker,  of  Annlston,  and  J.  J. 
Mayfleld,  of  Montgomery,  for  appellant 

Enox,  Acker,  Dixon  &  Sterne,  of  Annlston, 
and  W.  W.  (Took,  of  Mew  York  (2ity,  for  ap- 
pellee 


SOMERVILLE,  J.  tt]  The  questlonB  of 
controlling  importance  In  the  trial  of  the 
cause  In  the  court  below  tnrned  upon  the  in- 
terpretation and  construction  of  that  provi- 
Blon  of  the  lease  contract  which  authorized 
the  lessor  to  terminate  the  lease  upon  four 
months'  notice  to  the  lessee  in  case  she  de- 
sired to  improve  the  premises. 

As  an  abstract  proposition,  to  "desire" 
means  ordinarily  to  wish  for  more  or  less 
earnestly;  but,  according  to  context  at  cir- 
cumstances, the  expression  of  a  desire  may 
Import  a  request  or  even  a  demand.  One 
may  feel  a  desire  without  the  remotest  in- 
tention of  seeking  its  attainment,  and,  in- 
deed, attainment  may  be  oonsdonsly  impos- 
sible; but  the  desire  may  nevertheless  be 
present. 

It  is,  we  think,  entirely  dear  that  tb»  par- 
ties to  this  contract  did  not  use  the  word 
"desire"  in  that  general  sense.  As  stated 
by  this  court  in  Birmingham  Water  Works 
C!o.  V.  Windham,  190  Ata.  634,  637,  67  South. 
424,425: 

"Contracting  parties  usually  engage  upon  ra-. 
tlonal  considerations  and  to  reasonable  effects 
and  ends;  and,  when  the  courts  find  it  neces- 
sary to  construe  instruments  of  obligation,  it 
is  ever  proper,  and  often  essential,  for  them 
to  assume,  at  least  prima  fade,  that  the  un- 
reasonable and  irrational  was  not  the  oontrac- 
tnal  bitent" 

So,  also,  a  contract  will  not  be  construed 
so  as  to  render  it  oppressive  or  inequitable 
as  to  either  party,  or  so  as  to  place  one  of 
the  parties  at  the  mercy  of  the  other,  un- 
less It  is  dear  that  such  was  their  inten- 
tion at  the  time  the  agreement  waa  made; 
and  "all  words,  whether  they  be  In  deeds, 
or  statutes,  or  otherwise,  if  they  be  general, 
and  not  express  and  precise,  shall  be  re- 
strained unto  the  fitness  of  the  niatter  and 
person."  L.  O.  Coal  Oo.  t.  JEtna  Idfe  Ins. 
Co.,  192  Ala.  tf,  68  South.  817,  Ann.  Cas. 
1917D,  868.  And,  when  the  language  of  a 
contract  will,  with  equal  reason,  bear  more 
than  one  interpretation,  courts  are  Inclined 
to  give  to  it  that  meaning  which  is  unfavor- 
able to  the  party  who  has  used  or  drafted 
the  language.  Denson  v.  Caddell,  201  Ala. 
191,  77  South.  720;  16  R.  a  U  699,  S  188. 

Manifestly,  the  provision  looking  to  the 
cancellation  of  this  lease  contemplated  some- 
thing more  than  a  vagrant  or  ephemeral 
wish  to  Improve  the  building.  In  reason  and 
fairness  it  must  have  meant  a  desire  ac- 
companied by  a  definite  intention  of  execu- 
tion and  attainment — action,  in  short,  which 
would  lead  to  practical  results.  And,  whUe 
the  expression  of  such  a  desire  In  the  ap- 
pointed way  may  be  prima  ftide  erldenoe 
of  its  existence,  yet  it  is  the  actual  existence 
of  the  desire,  and  not  its  expression  mere- 
ly, whldi  must  furnish  the  basis  and  Justl- 
flcatlam  for  the  <iancellatt<»i  of  the  lease. 
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Wortblngton  ▼.  6wln,  119  Ala.  44,  65,  24 
Sonth.  739,  43  L.  R.  A.  382,  dtlng  Electric 
Lighting  Co.  V.  Elder  Broa.,  116  Ala.  188, 
21  Sontb.  983 ;  Jones  t.  Lanier,  198  Ala.  363, 
865,  73  South.  535.  Oliose  cases,  it  is  trne, 
deal  with  the  mental  state  or  conclusion  of 
dissatisfaction  with  goods  supplied  or  labor 
done;  but  the  principle  is  In  no  wise  dlf- 
fierent.  Ih  all  such  cases  the  desire  must 
exist  a^d  the  dedslon  must  be  made  in  good 
faith ;  that  is,  actually  and  without  dissimu- 
lation. Jones  T.  Lanier,  198  Ala.  363,  365, 
73  South.  636;  Nlcolopole  t.  Love,  89  App. 
D.  C.  343,  47  L.  R.  A.  (N.  S.)  949,  and  note, 
dtlng  and  reviewing  the  strongly  analogous 
cases  of  Russell  t.  Collins,  8  Tesey,  Jr.,  34 ; 
Donohue  v.  New  York,  54  Misc.  Rep.  415, 
105  N.  T.  Supp.  1069,  Hodgklns  V.  Price,  137 
Mass.  13,  and  Muzzy  y.  Allen,  25  N.  J.  Law, 
471 — all  of  which  relate  to  the  cancellation 
of  a  lease  upon  some  action  by  the  lessor. 
According  to  Worcester's  Unabridged  Dic- 
tionary, "to  Improve,"  in  Its  general  and 
ordinary  use,  is  simply  to  make  better,  to 
meliorate,  to  mendl  When  we  speak  of  im- 
proving a  building,  we  generally  mean  mak- 
ing it  better ;  that  is,  more  valuable  or  more 
convenient  for  use.  Speaking  of  our  statute 
giving  a  lien  to  mechanics  and  materialmen, 
this  court  has  said: 

"The  terms  'biiUding  or  improvement,'  as 
here  used,  are  not  necessarily  synonymous,  and 
have  a  different  significaUon  from  'repairs 
thereto,'  although  repairs  ordinarily  may  be  an 
improvement.  •  «  •  ^^i  improvement  may 
be  an  independent  structure  or  addlti<ni,  and  it 
may  be  an  addition  to  or  mere  betterment  of  a 
building  or  improvement  already  made. 
•  *  •  "  Wimberly  v.  Maybeny,  94  Ala.  240, 
243,  10  South.  157,  158  (14  L.  B.  A.  305). 

See,  also.  Bates  v.  Harte,  124  Ala.  427,  26 
South.  S98,  82  Am.  St  Rep.  186. 

In  Parker  v.  Wulstein,  48  N.  J.  Eq.  94,  21 
Atl.  623,  It  was  said  that  "improvements," 
as  .used  in  a  lease  which  provided  that  all 
Improvements  of  the  building  shall  belong 
to  the  landlord  at  the  expiration  of  the  term, 
may  be  said  to  "comprehend  everything  that 
tends  to  add  to  the  value  or  convenience  of 
a  building  or  a  place  of  business,  whether 
it  be  a  store,  manufacturing  establishment, 
warehouse,  or  farming  premises.  It  cer- 
tainly Includes  repairs  of  every  description. 
It  necessarily  includes  much  more  than  the 
term  'fixtures.'  "  And  to  the  same  eftect  are 
French  v.  Mayor  of  N.  Y.,  16  How.  Prac.  (N. 
Y.)  220,  222 ;  Ames  v.  Trenton  Brewing  Co., 
66  N.  J.  EJq.  309,  38  Atl.  868;  and  many 
other  authorities.  2  TayL  Landlord  and 
Tenant  (8th  Ed.)  p.  119;  18  A.  &  E.  Bnc.  Law 
(2d  Ed.)  58;  4  Words  and  Phrases,  3454. 
Of  course,  the  word  "Improve"  has  no  fixed 
meaning  In  law,  and  its  significance  and  ap- 
plication will  be  determined  In  each  case  by 
the  relati<»i  of  the  parties  to  be  affected,  and 
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the  object  to  be  accomplished  by  the  stat- 
ute or  contract  in  which  the  word  is  used. 

Keeping  these  factors  in  mind,  we  think 
it  is  clear  that  the  "improvement"  contem- 
plated by  the  parties  to  this  contract  was 
something  substantial  In  Its  character,  as 
distinguished  from  that  which  is  petty  or 
minute ;  and  permanent  in  Its  use  and  valne, 
as  distinguished  from  that  which  Is  qphem- 
eral  or  subject  to  easy  and  frequent  change. 

The  case  of  St.  Andrevra  Church's  Appeal, 
67  Pa.  512,  619,  is  strongly  in  point.  The 
court  was  there  construing  a  covenant  re- 
stricting the  uses  of  certain  lots  of  land, 
and  It  was  said,  per  Shaiswood,  J.: 

"It  may  be  well  to  remark  at  the  ontset  that 
according  to  the  express  terms  of  the  instru- 
ment in  which  the  covenant  is  comprehended, 
the  restrictions  were  only  to  cease  "whenever 
either  of  the  said  lots  of  gr<rand  shall  be  im- 
proved by  buildings,  which  shall  be  built  in 
accordance  with  the  spirit  of  this  agreement.' 
The  spirit  of  the  agreement  evidently  contem- 
plated the  improvement  of  the  ground  by  the 
erection  of  permanent  bnilAings.  That  Is  the 
popular  and  ordinary  sense  of  the  word  Im- 
proved.' It  does  not  refer  to  mere  temporary 
structures,  intended  only  to  answer  the  pur- 
poses of  present  use,  however  long  that  use 
might  continue.  We  can  easily  understand 
the  difference,  without  perhaps  being  aUe  to 
draw  an  exact  line.  Every  case  must  depend 
upon  its  own  drcumstances." 

So,  In  Bates  v.  Harte,  124  Ala.  437,  26 
South.  898,  82  Am.  St  Rep.  188,  swra,  it  was 
held: 

"That  a  well  designed  and  made  for  a  perma- 
nent supply  of  water  is  an  improvement  upon 
land  within  the  meaning  of  the  statute  referred 
to"— Code  1896,  |  2723.     (Italics  suppUed.) 

It  may  be  that  UQd«  the  drcumstances 
of  this  case,  and  under  the  prindples  of  con- 
struction above  noted,  the  improvement  In- 
tended by  the  parties  should  prtqjerly  be  held 
to  be  nothing  less  than  such  a  rehabllitaticm 
or  reconstruction  of  the  building  as  would  in 
physical  extent  require  the  vacation  of  the 
building,  and  In  value  be  substantially  in- 
consistent vrtth  the  rent  reserved.  But  the 
exigendea  of  the  case  do  not  require  a  ruling 
upon  that  proposition. 

It  is,  we  think,  quite  dear  that  the  mak- 
ing of  minor  improvements  not  affecting 
substantially  the  structure  of  the  building, 
or  its  use,  or  its  rental  value,  were  not  con- 
templated by  the  parties  as  the  contingency 
which  would  lead  to  the  extinction  of  de- 
fendant's term,  and  the  expulsion  of  de- 
fendant from  the  premises.  Hence  mere  re- 
arrangements or  readjustments  of  windows 
or  doors  to  suit  the  temxwrary  needs  or  ccm- 
venience  of  changing  tenants,  to  be  made  at 
a  compaijatively  inslgniflCant  cost,  would 
not  be  an  improvement  within  the  meanlog 
of  the  contract 

Xhe  several  instmctloDa  civan  to  the  Jury 
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are  In  harnumy  with  Che  views  above  ex- 
pressed, and  tbe  Issuea  of  fact  embraced 
therein  were  properly  submitted  to  the  jury 
under  the  evidence  before  the  court. 

[2]  Charge  S  does  not  misplace  tbe  bur- 
den of  proof.  Plaintiff  was  bound  to  show 
the  exl8t«ice  of  a  bona  flde,  L  e.,  a  real, 
actual,  desire  on  her  part  to  Improve  the 
building.  Although  such  a  contractual  pro- 
vision does  not  expressly  stipulate  for  good 
faith,  yet  good  faith  Is  always  intended, 
and  Is  aa  necessary  in  the  iH-oof  as  If  it  were 
expressed  in  tbe  contract  itself.  EL  Lighting 
Ca  v.  Elder  Broe.,  116  Ala.  138,  163(  21 
South.  983.  It  is  troe  that  good  faith  may 
often  be  presumed  from  the  fiicts,  but  that 
is  Quite  apart  from  and  does  not  change  the 
primary  burden  of  proof. 

[1]  Charge  10  was  not  erroneous  by  rea- 
son of  its  allusion  to  the  customary  practice 
of  rearranging  storerooms  In  a  minor  way 
to  meet  the  wishes  of  new  tenants.  Tbe  evi- 
dence showed  without  dispute  that  store 
fronts  were  usually  changed  to  suit  new  ten- 
ants, esi>eclaUy  those  going  into  a  new  line 
of  business;  and  the  word  "customary"  was 
plainly  used  as  a  synonym  for  "usual,"  and 
not  in  the  sense  of  a  fixed  custom  by  which 
any  one  was  to  be  bound.  Moreover,  mere 
minor  rearrangements  to  meet  the  wishes  of 
the  new  tenant  Bromberg,  and  not  resting 
upon  a  primary  and  indQ>endent  desire  on 
tbe  part  of  plaintiff,  would  not  have  met 
the  requlronent,  whether  such  changes  were 
customary  or  not 

[4]  Charges  A  and  B,  refused  to  plaintiff, 
asserted  that,  with  respect  to  plaintiff's  right 
to  Improve  the  building,  her  motive  could 
not  be  inquired  into. 

If  one  has  a  legal  right  to  do  an  act.  It  is 
true  that  a  bad  motive  does  not  render  the 
act  wrongful;  and,  so  far  as  the  rightful- 
ness or  wrongfulness  of  the  act  Is  concerned, 
motive  is  immaterial  and  will  not  be  inquired 
into.  But  upon  the  question  of  the  existence 
of  the  right  as  a  matter  of  fact,  depending  as 
it  did  upon  the  existence  of  a  b<ma  flde  desire 
to  improve  the  building — as  to  which  tbe 
testimony  and  its  inferential  tendencies  were 
in  sharp  conflict — ^the  question  of  motive  was 
material,  and  was  a  legitimate  subject  of 
inquiry  and  consideration.  As  framed,  these 
charges  were  erroneous  and  properly  re- 
fused. 

[t]  The  fact  that  defendant's  local  man- 
ager went  to  WUlett,  after  the  service  of  the 
notice  to  vacate,  to  see  if  they  could  And  a 
place  to  move  to,  was  not  material  to  any 
issue  before  the  Jury ;  nor  did  it  appear  that 
the  agent  was  authorized  by  defendant  to 
act  for  It  in  that  regard.  For  either  rea- 
aon,  evidence  of  tliat  fact  was  properly  ex- 
cluded. 

[I]  The  witness  WUlett  having  testified 
that  the  Anniston  Optical  Company,  who 
went  Into  powessitsi  of  tbe  building  alter 


its  vacation  by  defendant,  bad  done  very 
little  in  the  way  of  improvements,  it  was  not 
error  tO'  allow  defendant  on  cross-examina- 
tion to  aalc  him  what  they  did.  Nor,  in  any 
case,  could  tbe  answer  have  been  prejudicial 
to  plaintiff. 

[7,  S]  Tbe  question  to  tbe  witness  WUlett 
as  to  what  amount  of  salvage  (?)  tbere 
would  have  been  to  Bromberg  if  he  had  gone 
into  the  buUding  and  put  in  a  front,  and 
afterwards  defendant  had  re-entered  for  an- 
other term  and  changed  it  back,  was  Irrele- 
vant and  should  have  been  excluded.  But 
so  far  as  tbe  answer  could  have  any  weight 
or  value,  It  was  undoubtedly  favorable  to 
plaintiff,  and  its  admission  cannot  support 
a  finding  of  prejudicial  error. 

[9, 10]  The  testimony  of  the  witness  Good- 
win that  in  a  majority  of  Instances,  as  a 
rule,  they  change  the  fronts  of  the  houses, 
in  the  territory  where  this  building  was, 
when  they  change  the  tenants,  was  not  com- 
petent for  the  purpose  of  changing  tbe  terms 
of  any  lease  contract  between  plaintiff  and 
Bromberg,  and  It  was  manifestly  not  offered 
for  that  purpose.  It  was,  however,  cwnpe- 
tent  for  the  purpose  of  explaining  tbe  mean- 
ing and  scope  of  the  term  "improve"  as 
used  in  defendant's  lease.  However,  Good- 
win's statement  was  merely  cumulative  of 
what  had  already  been  stated  by  WUlett  on 
his  cross-examination,  and  certainly  added 
no  prejudieial  weight  thereto.  Moreover, 
the  objection  to  the  testimony  was  general 
merely,  and  therefore  insufficient  for  the  ex- 
clusion of  relevant  matter,  though  It  may 
have  been  otherwise  objectionable.  Its  use 
and  effect  could  have  been  limited  by  ap- 
propriate Instruction  to  the  Jury. 

(11]  On  the  former  trial  of  the  case  in  the 
inferior  court,  defendant's  witness  Bromberg 
had  testified,  and  his  testimony  was  talcen 
down  by  a  stenographer  who  made  a  tran- 
script thereof.  Plaintiff  asked  the  presiding 
judge  Leyden  if  that  testimony,  as  read  by 
him  several  days  later,  was  in  there  sub- 
stantially as  Bromberg  delivered  it  on  the 
stand.  Objection  to  this  beiag  sustained, 
plaintiff  offered  to  prove  by  Judge  Leyden 
that  said  report  was  substantiaUy  correct 
and  offered  the  report  in  connection  with 
Leyden's  testlmimy.  Objection  to  tbis  was 
also  sustained. 

[1 2]  The  stenographer's  report  of  Brom- 
berg's  testimony  was  but  hearsay,  and  was 
not  admlssiUe  in  evidence.  The  questions 
to  the  witness  Leyden  caUed  for  merely  an 
afllrmation  that  the  stenographer's  statement 
was  correct — a  torm  of  double  hearsay.  It 
was  competent  for  any  wltaess  who  heard 
Bromberg's  former  testimony  to  state  what 
it  was,  but  only  such  portions  at  it  were 
here  admissible  as  tended  to  contradict  his 
present  testimony.  After  tbe  adverse  rul- 
ings referred  to,  plaintiff  was  allowed,  with- 
out objection,  to  bring  out  from  tbe  witnen 
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a  ntiin1>er  of  eniCh  contradictory  ■tatemdnts, 
whlcb  was  an  that  he  was  mtitled  to  do, 
and  no  prejudice  Is  apparent 

[IS]  In  the  state  of  the  evidence,  as  shown 
by  the  bill  of  exceptions,  we  cannot  reverse 
the  action  of  the  trial  Judge  tn  overruling 
plaintiff's  motion  for  a  new  trial.  The  evi- 
dence Is  conflicting  on  several  vital  Issues, 
and,  whatever  the  real  truth  may  be,  its 
ascertainment  was  for  the  jury,  and  their 
verdict  Is  sufficiently  supported  by  the  evi- 
dence. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  will  be  affirmed. 

Affirmed. 

ANDEKSON,  C.  J.,  and  McCOlLLAN  and 
THOMAS,  33.,  concur. 

On  Beheaxlng. 

SOMERVIIiLiE.  J.  [14]  In  defining  the 
meaning  of  the  word  "desire,"  as  we  conceive 
It  to  have  been  used  in  the  lease-contract 
here  Involved,  we  have  said: 

"In  reason  and  tairaess  It  mast  have  meant 
a  desire  accompanied  by  a  definite  intention  of 
execution  and  attainment— action,  in  short, 
wMch  would  lead  to  practical  results." 

We  think  that  counsel  has  misunderstood 
the  meaning  of  the  latter  phrase,  which  is 
due  perhaps  to  an  ellipsis  In  its  structure 
We  did  not  mean  to  say  that  any  action 
must  be  actually  taken  in  order  to  establish 
a  desire  to  improve,  but  only  that  there 
must  be  a  definite  intention  to  proceed  to  ac- 
tion in  due  course. 

Thus  understood,  there  is  nothing  in  our 
definition  of  the  word,  or  in  our  construction 
of  the  contract,  which  is  not  in  harmony  with 
the  case  of  Gunsenhiser  v.  Binder,  206  Mass. 
434,  92  N.  E.  705,  which  la  dted  by  counsel 
as  a  "gray  horse  case"  In  contradiction  of 
our  rulings. 

In  the  Gunsenhiser  Case,  the  lease-oon- 
tract  was,  indeed,  substantially  like  the 
one  before  us,  except  that  its  termination 
was  to  be  based  upon  a  desire  "to  sell"  in- 
stead of  "to  Improve."    The  court  said: 

"In  order  to  constitate  a  desire  to  sell  or 
convey,  within  the  meaning  of  the  language  of 
the  lease,  it  was  not  neceasaiy  that  the  plain- 
tiff [lessor]  should  enter  into  a  binding  agree- 
ment to  convey.  Nor  was  an  entry  upon  the 
land  by  the  plaintiff  necessary." 

So,  In  the  Instant  case.  It  was  clearly  not 
necessary,,  to  the  establishment  of  plaintiff's 
"desire  to  improve,"  that  she  should  enter 


upon   the  premises,  or  make  any   binding  eral  and  special,  must  be  regarded  as  self- 


pate),  and  left  the  whole  ttmtter  of  repairs 
to  the  Judgment  and  discretion  of  ber  in< 
tended  tenant,  Bromberg  (as  to  which  the 
evidence  is  In  dispute),  this  was  an  unequlro* 
cat  negation  of  the  existence  of  any  inten* 
tion  on  her  part  to  Improve^  end  nulUfled 
the  pilma  fiade  probative  value  of  ber 
declaration  made  to  defendant.  There  U 
serious  error  in  Qie  assumption  that  Brom- 
berg's  independent  desire  to  improve  for 
his  own  convenience  could  supply  the  want 
of  any  desire  or  Intention  to  Improve  on  the 
part  of  plalntur.  Nor  would  plaintiff's  de- 
sire to  have  Bromberg  make  some  Iminrove- 
ments  for  himself,  merely  in  order  to  supply 
the  required  ground  for  terminating  the 
lease,  measure  up  to  the  requirements  of  the 
stipulation. 

If,  on  tte' contrary,  Bromberg  was  obli- 
gated by  plaintiff  to  make  substantial  Imr- 
provements  her  action  was  In  harmony  with, 
and  not  in  contradiction  of,  her  prevlonsly  ex- 
pressed  desire  and  purpose. 

Charges  10  and  11  properly  presented  this 
view  of  the  law  to  the  Jury  in  relation  to 
the  evidence  before  the  court 

Obviously  enough  plaintiff's  desire  to  im- 
prove was  not  AS  in  abstract  proposition, 
limited  to  improvements  to  be  made  through 
the  agency  of  Bromberg,  or  of  any  pro- 
spective tenant  But,  under  the  circumstanc- 
es shown,  having  expfressly  disclaimed  any 
desire  or  purpose  to  Improve  by  her  own 
action,  or  for  her  own  purposes,  and  having 
leased  the  premises  to  Bromberg  with  no  ap- 
parent reservation  of  the  right  to  enter  and 
make  improrementa — ber  own  desire  to  im- 
prove, if  any  she  had,  could  be  exhibited  and 
established  only  by  her  imposition  of  a  com- 
pulsory duty  up<Hi  Bromberg  to  make  for  her 
the  improvements  she  actually  desired  and 
actually  Intended  to  make. 

[IS]  Charge  11  given  at  the  instance  of 
defendant  and  already  referred  to  in  connec- 
tion with  diarge  10,  Is  in  the  following  lan- 
guage: 

"The  court  charges  the  Jury  that  if  Brom- 
berg simply  told  plaintiff's  agent  that  he  ex- 
pected to  change  the  frcmt  and  do  other  work 
on  the  premises,  but  it  was  no  part  of  the 
agreement  between  plaintiff  and  defendant  that 
Bromberg  obligated  himself  to  do  so,  then 
plaintiff  cannot  recover." 

The  use  of  the  word  "defendant"  in  this 
charge  in  lieu  of  "Bromberg"  Is  obviously  a 
mere  slip  of  the  draftsman's  pen — an  error 
which.  In  view  of  the  context,  and  of  the 
whole  tenor  of  the  other  instructions,  gen- 


contract  to  improve  them.  But  if  she  made 
a  lease  6t  the  premises,  cont^nporaneously 
with  the  expression  of  her  desire  to  improve, 
by  the  terms  of  which  be  dlscilatmed'  any 
obligation  or  purpose  to  improve,  and.  In- 


correcting  and  incapable  of  being  misunder- 
stood by  the  Jury.  As  stated  by  counsel  ia 
brie^  in  urging  this  verbal  error  as  a  ground 
for  condemning  the  charge  and-  worldn^  a'- 
reversal  of  the  Judgmmt,  "fiieni  was  not 


deed,  disabled  herself  from'  doing  so  (as  to   even  a  claim  or  a  contention  that  any  agree- 
whidt  tbe  affirmative  evidence  is  without  dia-   ment  or  eontract  between  plaintiff  and  de- 
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fendant  obligated  or  attempted  to  obligate 
Bromberg  to  Improve  the  premises."  In 
abort,  the  use  of  any  other  word  than  "Brom- 
berg"  In  that  connection  was  without  sense 
or  meaning.  A  conclusive  argument  that  the 
error  was  In  fact  corrected,  and  the  right 
word  sufficiently  Indicated,  by  the  context  It- 
self, may  be  found  In  the  fkict  that  the  as- 
tute and  experienced  counsel  who  represent- 
ed the  plaintiff  at  the  trial  and  on  appeal 
never  observed  the  Inaccuracy  complained  of 
until  the  affirmance  of  the  judgment  by  this 
court — a  statement  which  we  ventnre  to 
make  In  view  of  the  fact  that  it  is  now  for 
the  first  time  brou^t  to  our  attention  on 
this  application  for  a  rehearing.  This  view 
of  the  matter  is  perhaps  strengthened  by 
the  further  contideratlon  that  we  ourselves 
faUed  to  notice  the  defect  In  spite  of  re- 
peated Inspection  and  consideration  of  the 
language  of  the  charge. 

Similar  slips  of  speech  in  instructions  to 
juries  have  often  been  held  harmless  where 
the  true  sense  was  manifest,  even  though 
the  substituted  word,  standing  alone,  would 
mean  exactly  the  opposite  of  the  word  in- 
tended. South.  Bell  Tel.  Go.  v.  Jordan,  87 
Ga.  69,  13  S.  E7.  202;  Anderson  ▼.  Anderson, 
128  Ind.  254,  27  N.  B.  724t  In  re  Spencer, 
96  Cal.  448,  81  Pac.  46S;  Qtizens',  etc.,  Co. 
V.  O'Brien,  118  111.  174,  8  N,  E.  310;  O'Con- 
nor V.  Langdon,  3  Idaho,  61,  26  Pac.  669; 
Shipley  V.  Reasoner,  87  Iowa,  566,  54  N.  W. 
470;  and  many  other  cases. 

A  review  of  the  record,  and  a  thorough 
consideration  of  the  arguments  of  counsel, 
have  not  led  us  to  doubt  the  correctness 
of  our  original  conclusions,  and  the  ai^ttca* 
tioa  for  rehearing  will  therefore  be  denied. 


(US  Alik«») 

SIMS  V.  ALABAMA  WATER  CO. 
(7  DIV.  93.) 

(Supreme  Court  of  Alabama.    Dec.  23,  1920. 
Behearing  Denied  Feb.  Id,  1921.) 

I.  Waters  and  water  oodrses  <S=203(I3)— Wa- 
ter  company  held  not  liable  for  cutting  off 
•apply  of  consumer,  who  refused  to  pay  for 
water  furnished. 

Where  water  supply  company's  contract 
with  city  gave  it  the  right  to  discontinue  the 
supply  of  water  to  any  person  upon  the  failure 
of  such  person  to  pay  for  water  used,  and 
where  .consumer  with  whom  the  company  had 
a  contract  to  furnish  water  refused  to  pay  for 
water  furnished  unless  the  company  stipidated 
that  one-half  of  the  payment  was  for  account 
ot  another  tenant  of  the  building  occupied  by 
consumer  with  whom  the  company  had  no  con- 
tract, but  who  used  water  from  same  tap  as 
consumer,  the  company  did  not  become  liable 
to  consumer  by  cutting  off  her  water  suKily. 


2.  Waters  and  water  oosrsea  «s>203(  13)— Wa- 
ter supply  nay  be  shat  off  for  nonpayment  of 
rates. 

Generally  private  or  municipal  corporations 
furnishing  the  public  with  water  may  adopt 
and  enforce  a  rule  that  water  will  be  shut  off 
for  nonpayment,  and  may  prescribe  a  reason- 
able minimum  advance  payment  whicfa  also 
may  be  enforced  likewise. 

3.  Waters  and  water  oonraee  «=>203(I3)— 
Remedies  open  to  consumer,  pending  settle- 
ment of  bona  flde  dispute  as  to  amount  due^ 
for  water. 

Where  there  is  a  bona  fide  dispute  between 
water  supply  company  and  a  consumer  as  to 
the  amount  due  for  water  supplied  or  to  be 
supplied  under  reasonable  regulation  requiring 
payment  in  advance,  the  consnmer,  in  order  to 
save  his  supply  of  water  pending  settlemeBt  of 
the  dispute,  is  required  to  pay  the  amount  de- 
manded and  sue  for  its  recovery  if  unjust  In 
law  and  fact,  or  to  invoke  the  equity  Jurisdic- 
tion of  the  court  to  enjcan  the  company  from 
cutting  off  the  water  supply  pending  a  Judidal 
determination  of  the  matter  in  issue,  offering  to 
pay  the  sum  the  court  may  ascertain  to  be  due. 

4.  Waters  and  water  eonrses  iS=»203(l3)— Wa- 
ter company  shutting  oif  supply  liable  for 
damages  if  in  the  wrong  as  to  a  dlspetSh 

Water  supply  compcmy  which  discontinneo 
service  in  case  of  dispute  as  to  amount  due  by 
consumer,  if  in  the  wrong,  is  liable  to  compen- 
satory dajnages,  and,  when  drcumstances  jus- 
tify it,  to  punitive  damages. 

5.  Water*  and  water  oonrses  4=3203(13)— >0r> 
dinanoe  forbidding  outting  off  water  supply 
without  notice  held  valid. 

An  ordinance,  forbidding  any  water  compa- 
ny to  cut  or  shut  off  any  consumer's  water  sup- 
ply, even  though  be  is  in  arrears  with  his  wa- 
ter rent,  without  first  giving  him  at  least  10 
days'  notice  of  such  intention,  held  valid. 

Pee  Anderson,  O.  J.,  and  McClellan,  Gardner, 
Thomas,  and  Brown,  JJ. 

6.  Appeal  and  error  ^=>500(2)— Suflloiency  of 
count  as  against  demurrers  not  reviewable, 
where  judgment  enti-y  does  not  disclose  ruling. 

SuiBciency  of  count  as  against  demurrers 
is  not  reviewable,  where  the  judgment  entry 
discloses  no  specific  ruling  ot>on  demurrers  to 
the  count 

Thomas,  J.,  dissenting. 

Appeal  from  Olrcnit  Court,  Calhoim  Coun- 
ty;  Hugh  D.  Merrill,  Judge. 

Action  by  C.  M.  Sims  against  the  Alabama 
Water  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

The  ordinance  referred  to  appears  as  a 
part  ot  count  6,  as  follows: 

"Sec  1094.  Water  Service:  When  Unlaw- 
ful to  Cut  Off.  It  shall  be  unlawful  for  any 
officer,  agent  or  en^loyee  of  any  water  com- 
pany to  cut  or  shut  off  any  consumer's  supply 
of  water,  even  though  he  is  in  arrears  with  his 
water  rent,  without  first  giving  him  at  least 
ten  days'  notice  of  such  intention." 
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Obas.  F.  DongUis,  ot  Aonlston,  for  an>^- 
lant 

Knox.  Adter,  I>lx<»  &  Sterns,  of  Annlston, 
for  appellee. 

8AYBB,  J.  Appellant  brought  this  action 
for  damages  against  appellee,  alleging  that, 
having  for  some  time  been  a  cnstomer  of  the 
appellee,  a  water  company  operating  in  the 
city  of  Annlston  under  a  contract  with  said 
dtr  In  accordance  with  which  It  was  sup- 
plying water  to  the  peoi^e  thereof,  appellee 
Iiad  wrongfully  cut  off  her  water  supply. 
Some  of  the  counts  alleged  that  appellee 
had  acted  wrongfully,  wantonly,  and  will- 
folly  in  the  premises. 

[1]  The  evidence  showed  without  dispute 
that  aiKtellant  and  another  occupied  the 
building  to  which  the  water  was  fomished; 
that  a  hallway  separated  the  parts  occupied 
by  their  two  families;  that  both  families 
used  water  from  one  tap  on  the  back  porch ; 
that  the  other  family  had  never  applied  to 
appellee  for  water  or  a  connection  with  its 
main;  that  appellee  furnished  Its  water  to 
appellant,  and  had  no  contractual  relations 
whatever  with  the  other  family;  that,  as- 
suming appellant's  liability  for  the  water 
used  by  the  other  tenant,  she  was  in  arrear 
for  two  minimum  charges  for  the  then  last 
quarter  and  a  like  sum  required  by  appel- 
lee as  a  payment  in  advance  for  the  current 
quarter;  that  appellant  offered  to  pay  the 
sums  due,  expressly  stipulating  that  one-half 
the  payment  was  for  her  own  account,  one- 
half  for  account  of  the  other  tenant;  that 
appellee  offered  to  take  the  wh<de  amount 
for  account  of  appellant,  but  refused  to  take 
any  part  of  it  for  account  of  the  other  ten- 
ant; that  appellee  refused  to  pay  in  that 
way,  whereupon,  after  the  lapsA  of  some 
time,  appellee  cut  off  tlie  water.  Appellee 
defended  under  its  contract  with  the  city 
of  Annlston  whereby  it  bad  stipulated  tliat 
it  should  hav^— 

'^e  right  to  ffiscontiiine  the  supply  of  water 
to  any  person  or  corporation  upon  the  failure 
of  such  person  or  corporation  to  pay  for  the 
Tvater  used  or  consumed  by  him  or  it,  or  upon 
the  faQure  of  such  person  to  keep  a  deposit 
of  two  dollorB  with  the  party  of  the  first  part 
[appellee]  to  secure  the  payment  of  the  water 
rental,  and  that  the  word  'consumer'  in  its  con- 
tract should  he  construed  to  mean  'eadt  sep- 
arate family,  business,  firm,  corporation  or  in- 
dividual, uring  water  for  domestic  or  commer- 
cial purposes,  and  shall  not  include  manufactur- 
ers and  raOroads.'" 

This  defense  was  established  without  dis- 
pute, and  it  was  legally  sufficient. 

[2]  The  general  rule  is  that  private  or 
municipal  corporations  furnishing  the  public 
with  water  may  adopt  and  enforce  a  rule 
that  water  will  be  shut  off  for  nonpayment, 
and  may  prescribe  a  reasonable  minimum  ad- 
vance payment  which  also  may  be  enforced 
Ukewise.  Mansfield  T.  Humphreys  BIfg.  Co., 
87  SO.- 


82  Ohio  St  218,  02  N.  E.  288,  81 1.,  a.  A.  (N. 
S.)  301,  10  Ann.  Gas.  842,  note,  page  847, 
where  many  cases  are  cited,  including  Ilier- 
onymus  v.  Bienville  Waterworks  Co.,  131 
Ala.  447,  31  South.  SI. 

In  Birmingham  Waterworks  Co.  v.  Brooks, 
16  Ala.  App.  200,  76  South.  618,  It  was  decid- 
ed that.  If  the  water  comimny.  In  supplying 
one  of  several  consumers  through  a  common 
service  p^>e,  would  be  compelled  to  supply 
the  others  without  compensation,  it  has  a 
legal  right  to  refose  to  supply  the  one  through 
such  pipe,  on  the  ground  that  he  had  not 
provided,  as  it  was  bis  duty  to  do,  a  sepa- 
rate service  pli)e  through  which  he  could 
be  supplied  without  loss.  This  court  denied 
a  writ  of  certiorari  seeking  to  review  and 
revise  the  judgment  of  the  Court  of  Appeals 
(Ex  parte  Brooks,  200  Ala.  697,  76  South. 
096),  and  our  Judgment  now  is  that  the  case 
was  properly  decided.  Cox  v.  Cynthiana, 
123  Ky.  363,  06  S.  W.  466.  As  observed  by 
ThompsMi,  J.,  In  McDanlel  v.  Springfield  Wa- 
terworks Ca,  48  Mo.  App.  273: 

"The  slightest  reflection  will  show  that  a  wa- 
ter company  could  not  do  business  if  its  only 
remedy  for  the  waste  of  its  water  by  its  con- 
sumers consisted  in  actions  at  law  against  them 
severaBy." 

It  results,  in  principle,  that  appellee  here 
was  within  its  legal  right  In  demanding  of 
appellant  pastrdue  and  minimum  advance 
charges  for  both  familiesL 

Nor  was  appellee  bound  to  acc^t  payment 
lix  the  other  tenant  from  appellant,  since, 
by  the  conditimis  of  her  tender,  appellant 
sought  to  coerce  from  appellee  an  acknowl- 
edgment oC  the  right  of  such  other,  who, 
as  we  have  heretofore  pointed  out,  had  no 
contractual  relations  with  appellee,'  to  re- 
ceive water  ttirough  a  common  service  pipe. 
The  other  tenant  was  a  stranger  to  the  con- 
tract between  api)ellant  and  appellee,  appel- 
lant's tendar  for  such  other  was  the  act  of 
a  volunteer,  not  binding  up<«  appellee.  S8 
Cyc.  156;   16  Ala.  App.  supra. 

[3, 4]  Appellant  cites  cases  which  hold  that 
neither  a  water  company  nor  a  municipality 
can  arbitrarily  cut  off  a  consumer's  water 
supply — to  quote  the  forther  language  of 
the  note  to  Mansfield  v,  Humphreys  MKg.  Co., 
supra,  from  which  appellant's  cases  are  tak- 
en— "merely  because  he  refuses  to  pay  a 
claim  for  water  rent,  where  the  consumer's 
liability,  or  the  accuracy  of  the  amount 
claimed,  is  a  matter  of  Just  dispute  between 
the  parties."  This  statement  of  the  law  is 
sound  of  course,  so  far  as  it  goes;  but  we 
doubt  that  it  fully  covers  the  questi<Hi  at 
issue,  for  the  weight  of  authority  seems  to 
hold  that,  in  case  of  a  bona  fide  dispute  as 
to  the  amount  demandable  for  water  sup- 
piled.  or  to  be  supplied  under  reasonable  reg- 
ulation requiring  payment  in  advance,  the 
consumer's  recourse,  if  put  to  It  in  order  to 
save  his  supply  of  water  pending  a  settle- 
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meat  of  tbe  dispute,  la  to  pay  the  amount 
demanded  and  sue  for  Its  recovery  If  un- 
just in  law  and  fact,  or  to  Invoke  tbe  equity 
juiiadlctlon  of  tbe  court  to  tbe  end  that  tbe 
water  company  may  be  enjoined  pending  a 
Judicial  determination  of  the  matter  in  dis- 
pute, offering  to  pay  the  sum  the  court  may 
ascertain  to  be  due.  Note  to  Mansfield  v. 
Humphreys  Mfg.  Co.,  supra.  This  does  not 
militate  at  all  against  the  proposition,  sound 
also,  that  where  tbe  company  discwitinues 
its  service  in  any  case  of  dispute  it  does  so 
at  its  peril,  and.  If  in  the  wrong,  is  liable  to 
compensatory  damages  in  any  event,  and, 
when  the  circumstances  Justify  it,  to  puni- 
tive damages  also,  as  stated  by  the  Court  of 
Appeals  in  Birmingham  Waterworks  Co.  v. 
Kelley,  2  Ala.  App.  639,  56  South.  838,  and 
Birmingham  Waterworks  Co.  v.  Davis,  16 
Ala.  App.  833,  77  South.  927,  cases  cited  by 
appellant  In  the  case  at  band  appellant's 
^itlre  contention,  apart  from  the  question 
of  notice,  to  which  we  will  advert  later  on, 
was  that  appellee  had  no  right  to  cut  off 
ber  water  supply  in  order  to  c<^lect  dues 
from  another  tenant  in  the  circumstances 
ali-eady  stated.  There  was  in  truth  no  con- 
troversy, bona  flde  or  other,  as  to  the  amount 
due  and  unpaid  to  appellee  for  water,  nor, 
on  the  other  hand,  was  there  claim  that 
appellee  had  been  delinquent  in  supplying 
water.  As  for  tbe  matter  in  dispute,  It 
appears  in  evidence  that  appellee  was  dear- 
ly right,  appellant  clearly  wrong,  and  she 
must  be  held  to  have  known  she  was  wrong, 
^nce  the  difference  between  tbem  turned 
upon  a  question  of  law. 

It  follows  that,  whatever  may  be  tbe  law 
of  other  cases,  appellee  was  entitled  to  the 
binding, instruction  which  It  bad  on  all  counts 
of  tbe  complaint  as  it  stood  wben  the  evl- 
dODce  was  taken.  There  Is  no  need  for  fur- 
ther extended  consideration  of  tbe  assign- 
ments of  error  based  upon  the  court's  rul- 
ing on  demurrer  against  these  counts  prior  to 
their  last  amendment  Tbe  amendments 
made  no  substantial  cbange  in  the  cause  of 
action  stated,  to  which,  before  as  well  as 
after  amendment,  appellee  had  and  plead- 
ed a  perfect  defense,  which  was  afterwards 
proved  without  contradiction. 

[t]  In  determining  the  question  raised  by 
the  demurrer  to  count  6  of  the  complaint  we 
may  not  consider  the  contract  alleged  in  oth- 
er counts,  for  the  contract  to  which  tbe 
count  refers  Is  not  set  out  either  in  terms 
or  according  to  its  legal  effect,  nor  does 
the  reference,  to  it  suffice  to  make  it  a  part 
of  tbe  count  But  apart  from  the  contract, 
tbe  count  is  bad  for  tbe  reason  that  the 
ordinance  therein  alleged  and  upon  which 
it  proceeds  is  bad.  The  ordinance  is  enact- 
ed for  the  sole  benefit  of  ddinqnent  consum- 
ers, and  by  declaring  upon  it  plaintiff  ad- 
mits that  she  was  a  ddldquent  consumer. 
It  neither  grants  nor  denies  the  right  to  cut 
off  water.     It  merely  provides  for  notice. 


[It  most  therefore  be  conatmed  as  applica- 
I  ble  to  cases  only  in  which  defendant  has  a 
right  to  cut  off  water.  It  is  theti  enacted, 
not  for  the  general  welfare,  but  solely  as  an 
indulgence  which  is  extended  to  delinquent 
consumers  at  the  water  company's  expense. 
The  interest  of  the  public  is  that  tlie  watCT 
company  shall  continue  to  exercise  itsfunc- 
tiffli  by  giving  tbe  most  efflcSent  service  to 
those  consumers  who  are  ready  and  willing 
to  pay  for  what  they  get  without  being  re- 
quired to  pay  for  what  delinquents  may  get 
and  it  would  tend  to  impair  the  service, 
and  so  operate  to  tbe  public  detriment  to 
require  tbe  company  to  furnish  water  at  its 
expense  to  consumers  already  in  arrear.  At 
any  rate,  as  we  have  already  indicated,  this 
ordinance  confers  a  special  privUege  or  im- 
munity upon  delinquent  consumers,  is  in  oon- 
travention '  of  commtm  right  and  must  be 
pronounced  an  unreasonable  exercise  of  the 
power  granted  to  the  municipality.  The 
courts  do  not  hesitate  to  declare  such  ordi- 
nances inoperative,  for  it  was  always  the 
doctrine  ot  the  courts  that  every  ordinance 
or  by-law  inust  be  reastmabie  and  not  incon- 
sistent with  the  general  principles  of  tbe 
law  of  the  land,  particulariy  those  having 
relation  to  the  liberty  of  the  dtlzen  and 
the  rights  of  private  property.  Board  «f 
Commissioners  t.  Orr,  181  Ala.  308,  61  South. 
020,  45  I..  K.  A.  (N.  S.)  576;  Bx  p«rte  Byrd, 
84  Ala.  17,  4  South.  397,  5  Am.  St  B^.  328; 
28  Cyc.  368,  369.  In  this  view  of  count  6, 
SomerviUe,  J.,  concurs.  Tb9  rest  of  the 
court  do  not  ccmcur. 

There  were  some  questions  as  to  evidence 
reserved,  but  any  ruling  as  to  tbem  would 
not  suffice  to  disturb  the  conclusion  stated 
In  respect  of  appellee's  defense,  and  their 
further  ccmsideration  may  be  pretermitted 
without  offense  against  any  right  of  appel- 
lant 

Tbe  point  is  taken  fiiat  tlie  asaigsment  of 
errors  as  to  the  demurrer  is  not  snpqported 
by  tbe  ruling  shown  by  tbe  record,  as  will 
appear  from  tbe  subjoined  note  whidi  q)eaks 
for  itself.  SAYRB,  SOMiEBVILIiE,  and 
THOMAS,  JJ.,  bold  that  tbe  assignment  rais- 
es the  point  argued,  and  so  think  an  expres- 
sion as  to  the  sufficiency  of  count  6  is  nec- 
essary. 

[«]  ANDEaiSON,  C.  3^  and  McCLEJLLAX. 
GARDNER,  THOMAS,  and  BROWN,  JJ, 
concur  in  the  opinion,  except  as  to  the  treat- 
ment of  count  6.  They  are  of  tile  opinion 
that  the  ordinance  there  involved  was  not 
void,  and  that  said  count  whether  good  or 
not  was  not  subject  to  any  ground  of  de- 
murrer interposed  thereto.  All  of  said  Jus- 
tices, however,  except  THOMAS,  J.,  think 
that  the  case  should  be  affirmed,  for  the 
reason  that  the  Judgment  entry  discloses  no 
spedflc  ruling  upon  demurrers  to  count  6 
under  the  authority  of  Alabama  Oo.  v.  Niles, 
156  Ala.  298,  47  South.  239;  Central  of  Geor- 
gia R.  R.  Oa  T.  Ashley,  168  Ala.  152, 48  Soatb. 
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981:  Berger  v.  Dempster,  88  Soutb.  392; 
Alabama  Ca  ▼.  Fergasen,  87  South.  798. 

Affirmed. 

All  tbe  JoflticeB  ooncnr,  except  THOMAS, 
Jn  who  dlaaoitB. 


(MB  Ala.  17) 

Ex  part*  HINE8,  Director  General  of  Rail, 
roads. 

HINE8  V.  MeMILLAN. 

(I  Div.  ISO.) 

(Supreme  Court  of  Alabama.    Jane  10^  19S0. 
Bebearlng  Denied  Not.  6,  1920.) 

1.  Appeal  and  error  9=>549(3)— Court  proper- 
ly struck  assignment  based  on  exception  to 
oral  eharge  shown  only  In  record  proper. 

Gonrt  of  Appeals  did  not  err  in  striking 
assignment  based  npon  an  exception  to  a  por* 
tion  of  tbe  oral  eharge  of  the  court  shown  only 
in  the  record  proper  and  not  in  the  bill  of  ex* 
eeptions,  under  Laws  1915,  p.  815,  as  the  pro- 
vision therein  that  the  general  diarge  "shall 
be  in  writing,  or  be  taken  down  by  the  court 
reporter  as  it  Is  delivered  to  the  Jury,"  does 
not  relieve  the  party  excepting  to  any  portion 
of  tbe  general  charge  from  specifically  indicat- 
ing tbe  same  to  the  court  and  making  such  part 
to  wUdi  exception  is  reserved  a  part  of  tbe 
bill  of  exceptions  by  incorporating  Uierein  such 
exception. 

2.  Ploadino  <ts»34(l)-i^ll  pleaMigt  taatMl  by 
weakest  avermenta  on  demurrer. 

On  demurrer  a  pleading  most  be  tasted  by 
its  weakest  avermenta. 

3.  Railroads  «=a439(8)— Aliegatloa  as  to  de- 
foetlve  oattle  guard  held  demurrable. 

A  replication  in  an  action  to  recover  dam- 
agea  for  killing  of  mule  on  railroad  track  that 
cattle  guard  where  said  mule  waa  killed  was 
defective  and  not  so  constructed  as  not  to  pre- 
vent said  mule  going  over  the  same  snd  within 
the  indoBure  of  defendant's  right  of  way  wss 
subject  to  demurrer  in  that  it  did  not  allege 
that  the  cattle  guard  waa  insufficient  to  prevent 
stock  generally  from  passing  over  it. 

4.  Raiiroada  «=>4I2(4)— Cattle  guards  should 
bo  reasonably  sufficient. 

A  railroad  is  not  required  by  statute  to 
construct  its  cattle  guards  with  a  view  to  re- 
strainiiig  any  particular  mule;  its  duty  being 
only  to  construct  and  maintain  such  a  fence  and 
cattle  guard  as  to  be  reasonably  sufficient  to 
restndn  ordinary  stock  indnding  mules  in  gen- 
eral. 

On  Rehearing. 

5.  Pleading  «S9|  62— Office  of  pleadings  follow, 
lag  dsfendaaf  8  plea  stated. 

In  each  successive  pleading  subsequent  to 
defendant's  plea  new  matter  advanced  by  eadi 
party  mnst  be  not  only  such  as  will  form  a 
snfficient  answer  in  law  to  what  has  before  been 
sHeged  agsinst  him,  but  snch  as  also  will  for- 
tify what  he  himself  has  before  pleaded,  and 
if  matter  pleaded  by. either  party  does  not  go 
in  support  of  what  has  been  before  alleged  by 


himself,  the  pleading  is  HI,  even  fhongb  it 
might  in  itself  be  a  good  answer  to  the  adverse 
allegations  which  immediately  precede  it,  and 
he  who  ultimately  prevails  must  prevail  upon 
the  grounds  first  assumed  on  his  part  and  which 
he  can  maintain  in  his  subsequent  pleading  only 
by  repelliug  what  has  been  advanced  against 
him  in  the  intermediate  allegations  of  his  ad- 
versary. 

g.  Pleading  «sb2I7<I)— Vlsttatlea  of  demurrer 
•■  pleading  prwvloas  to  that  damarred  to 
gaarded  against  by  statute. 

The  visitation  of  demurrer  was  within  the 
mischief  intended  to  be  guarded  against  by 
Code  1907,  |  6340,  and  a  demurrer  to  a  plea 
is  not  to  be  visited  upon  the  complaint,  and  a 
demurrer  to  a  replication  ia  not  to  be  viaited 
npon  a  plea. 

7.  Certiorari  «=»59^-Canstittttlonallty  of  stat- 
ote  held  reviewablo  andor  assigaaonta  of  or- 
ror. 

Where  anffidency  of  plea  waa  attacked  in 
trial  court  by  demurrer  on  aeveral  grounds,  one 
of  which  was  that  statute  on  which  it  was 
based  waa  unconstitutional,  and,  demurrer  be- 
ing overruled,  there  waa  a  joinder  of  issue  on 
the  plea  as  answered  .by  the  replication,  the 
sustaining  by  the  Court  of  Appeals  of  a  ruling 
of  the  trial  court  overruling  the  demurrer  to 
the  replication,  assigned  as  error,  was  but  the 
assumption  of  sn  assertion  by  the  Court  of  Ap- 
peals of  the  constitutionslity  of  the  statute  un- 
der which  the  plea  was  drawn,  and  was  snffi. 
dent  to  present  the  eonstitntionaUty  of  tbe 
statute  for  review  in  tbe  Supreme  Court  on 
certiorari. 

8.  Constltntlonal  law  «s>24l,  297— Railroads 
<d=>l03(l)— Statute  requiring  feaoing  of  right 
of  way  on  notice  oonstltatlenal. 

Code  1907,  {  6654,  requiring  railroad  to 
build  fences  and  cattie  gnarda  on  notice  by  the 
Public  Service  Commission,  is  a  valid  exercise 
of  the  police  power  of  the  state,  and  does  not 
violate  the  provisions  of  tbe  Constitution  guar- 
anteeing due  process  of  law  and  the  equal  pro- 
tection of  the  law. 

Sayre  snd  Gardner,  JJ.,  dissenting. 

Oertlorari  to  Court  of  Appeals. 

Application  of  Walker  D.  Hinea,  as  Di- 
rector General  of  Railroads,  operating  tbe 
Louisville  &  Nashville  Railroad,  for  certio- 
rari to  tbe  Court  of  Avpeala  to  review  and 
revise  the  Jndgmait  and  decree  of  said 
court  rendered  in  the  appeal  of  Walker  D. 
Hines,  as  Director  Gteneral,  etc,  against  M. 
D.  McMillan  (87  South.  696).    Writ  granted. 

The  action  waa  for  damages  for  Idlling  a 
'mule.  The  second  plea  is  that  the  mule  was 
killed  by  defendant's  train  upon  a  portion 
of  defendant's  railroad  within  a  fence  erect- 
ed by  defendant  In  conformity  to  a  notice  of 
the  Public  Service  Commission  of  Alabama. 
As  a  special  replication  to  said  plea  plaintiff 
replied  and  said  that  the  cattie  guard  at 
the  place  where  said  mule  waa  killed  was 
defective  and  not  ao  constructed  as  not  to 
prevent  said  mule  going  over  tbe  same  and 
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within  Ote  Indosure  of  defaidanfs  right  of 
way.  And  plaintiff  avers  that  on  account 
of  the  said  defective  condition  of  said  cattle 
guard  said  mule  went  over  or  across  the 
same  within  the  inclosed  right  of  way  of  de- 
fendant The  demurrers  interposed  to  the 
special  replication  were: 

(1)  It  does  not  aQege  that  the  cattle  guard 
in  qnestien  was  a  part  of  the  indosure  ordered 
to  be  fenced  by  the  Alabama  Public  Service 
Oommission. 

(2)  It  does  not  allege  that  the  said  cattle 
goard  referred  to  waa  not  a  standard  cattle 
guard,  anch  as  are  constmeted  and  used  by 
well  regulated  railroads. 

(S)  It  does  not  allege  that  the  cattle  guard 
referred  to  was  insufficient  to  prevent  stock 
generally  from  passing  over  it 

(4)  The  allegation  is  eonfihed  to  the  particu- 
lar mule  in  qnestioii. 

Bamett,  Bngg  &  Lee,  of  Monroevllle,  and 
Geo.  W.  Jones  and  B.  Perry  Thomas,  both  of 
Montgomery,  for  appellant 

Hybart  Hare  &  Batcllffe,  of  licmroevllle, 
for  appellee. 

THOMAS,  X  The  writ  of  certiorari  to  the 
Court  of  Appeals  will  be  granted  for  the 
reason  indicated  in  subdivision  3. 

[1]  1.  Did  the  C!ourt  of  Appeals  err  in 
striking  assignment  of  error  numbered  9, 
based  upon  an  exception  to  a  portion  of  the 
oral  charge  of  the  court  shown  only  in  the 
record  proper,  not  in  the  bill  of  exceptions? 
Under  the  statute  of  1916  (pages  815,  816),  it 
was  made  unnecessary  "to  set  out  the  charg- 
es in  the  bill  of  exceptions  or  state  therein 
that  an  exception  was  reserved  to  the  giving 
or  refusing  of  charges  requested,  but  it  tshall 
be  presumed  that  each  charge  was  separately 
requested  and  a  separate  exception  reserved 
as  to  the  giving  or  refusal  thereof."  The 
further  provision  therein  that  the  general 
charge  "shall  be  in  writing,  or  be  taken 
down  by  the  court  reporter  as  it  is  delivered 
to  the  Jury,"  or  other  provision  of  the  act 
does  not  relieve  the  party  excepting  to  any 
portion  of  the  general  charge  of  specifically 
indicating  the  same  to  the  court  during  the 
trial,  and  to  make  such  part  to  which  excep- 
tion is  reserved  a  part  of  the  bill  of  excep- 
tions by  incorporating  therein  such  excep- 
tion. This  is  the  effect  of  our  recent  cases. 
Ex  parte  Mobile  L.  &  B.  Co.,  201  Ala.  493,  78 
South.  399;  Britton  v.  State,  15  Ala.  App. 
684,  74  South.  721 ;  McPherson  v.  State,  198 
Ala.  6,  73  South.  387;  Bussell  v.  State,  201 
Ala.  572,  78  South  916,  918;  Pan-Amer.  Life 
Ins.  Co.  T.  Carter,  202  Ala.  237,  80  South. 
75;  Sloss-Sheff.  S.  &  I.  Co.  v.  Yancey,  202 
Ala.  458,  80  South.  842. 

2.  We  find  no  reversible  error  in  the  dis- 
cussion of  pleadings  by  the  Court  ot  Ap- 
peals having  application  to  Code,  M  6653, 
6664.  A  proper  construction  of  the  plea  to 
which  demoirer  waa  overniled  cannot  be 


bad  since  the  same  la  not  before  ns,  and  no 
opinion  is  expressed  as  to  its  sufficiency. 

[2-4]  3.  On  demurrer  all  pleading  must  be 
tested  by  its  weakest  avermentsi  Nat  Park 
Bank  v.  L.  &  N.  B.  B.  Co.,  199  Ala.  192,  74 
South.  69;  O.,  F.  &  A.  By.  Co.  v.  Sharpe, 
202  AU.  630,  70  South.  866.  PlaintUTs  "spe- 
cial replication  to  plea  Na  2"  was  subject 
to  demurrers  interposed.  It  was  in  effect 
that  the  fence  erected  along  a  definite  right 
of  way  "was  defective  and  not  so  constructs 
ed  as  not  to  prevent  said  mule  from  going 
over  the  same."  Defendant  was  not  required 
by  law  to  construct  its  fence  and  "cattle 
guard"  at  the  place  in  queatioa  with  a  view 
to  restraining  plaintiff's  mole  or  any  partic- 
ular mule  that  was  injured ;  on  the  contrary, 
the  duty  of  defendant  onnpany  in  the  prem" 
ises  was  only  to  construct  and  maintain  such 
a  fence  and  cattie  guard  as  to  be  reasonably 
sufficient  to  restrain  ordinary  stock,  indnd- 
ing  mules  in  general.  A.  &  B.  A.  Ij.  By.  Co. 
V.  Brown,  158  Ala.  607,  48  South.  73.  36  Ll 
B.  A.  (N.  S.)  998,  note;  Martin  v.  A.,  T.  & 
S.  F.  By.  Co.,  92  Kan.  695,  141  Pac.  599,  L. 
B.  A.  1915B,  134;  Stewart  v.  Bloomlngton. 
etc,  Co.,  180  111.  App.  608;  Midland  YaUey 
B.  Co.  V.  Bryant  37  OkL  206,  131  Pac.  678; 
Comings  V.  Hannibal  &  O.  M.  B.  Co.,  48  Mo. 
612;  N.,  O.  ft  St  L.  By.  Go.  V.  Busaell.  129 
Ky.  14,  110  S.  W.  317. 

A  rational  statement  of  the  goieral  rule 
as  to  the  sufficiency  of  fences  and  cattle 
guards  along  and  on  the  ri^t  of  way  of  a 
railway  company  is  contained  in  33  Cyc 
1201,  asfoUows: 

"Cattle  guards  to  be  sufficient  need  not  tx 
so  constructed  as  to  constitute  an  impassable 
barrier  so  that  under  no  drcnmstances  could 
an  animal  cross  them,  or  so  as  to  turn  stock 
which  are  wild,  breachy,  or  in  the  habit  ot 
fence,  jumping,  or  when  under  fright  or  exdte- 
ment  bat  need  only  be  sudi  as  are  reasonably 
snffident  to  torn  ordinary  stock;  and  if  an 
animal  goes  upon  the  track  by  jumping  over 
such  a  cattie  guard  and  is  injured  the  company 
will  not  be  liable  in  the  absence  of  negligence." 

The  intimation  in  S.  A.  Lu  By.  Oa  v. 
Wright,  148  AU.  27,  29,  41  South.  461,  462, 
tends  to  support  the  foregoing  text    It  is: 

"The  fourth  plea  to  which  a  demoxrer  wis 

sustained  neither  traverses  nor  confesses  and 
avoids  the  avermeots  of  the  complaint  It  con- 
tains no  averment  that  the  guards  erected  and 
maintained  by  defendant  were  reasonably  anffi- 
dent  for  the  purpose  for  which  they  were 
erected.  Non  constat  they  may  be  wholly  is> 
auffident  as  alleged  in  the  complaint;  and 
clearly,  if  they  are,  the  fact  that  they  are  in 
use  by  all  well-regulated  railroads  does  not 
and  cannot  exempt  the  defendant  from  I^Qity 
for  a  violatioa  of  the  duty  which  it  owed  the 
plaintiff." 

See,  also,  43  U  B.  A.  (N.  8.)  467,  note. 
The  third  groond  of  the  demurrer  to  qie- 
dal  replication  should  have  been  sastalaed. 
The  writ  of  certiorari  ia  granted. 
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ANDERSON,    0.    J,    and    McOLBLLAN, 
SOMERYILI^E,   and   BROWN,   33.,  concur. 
SATRB  and  GARDNER,  33.,  dissent. 

On  Rehearing. 

THOMAS,  J,  In  short,  the  two  conten- 
tions of  petitioners  for  rehearing  are:  (1) 
That  of  visitation  of  a  demurrer — the  de- 
murrer to  the  bad  replication  to  the  bad  plea; 
and  (2)  that  the  statute  under  whlc^  plea 
2  was  drawn  is  unconstitutional.  Petitioner 
(appellee  in  the  Court  of  Appeals)  Insists 
that  the  cause  should  not  be  rerersed  because 
of  error  made  in  the  ruling  on  demurrer  to 
the  replication  hecanse  It  was  Interposed  to 
a  plea  that  was  also  open  to  demurrer.  This 
subject  has  been  an  Interesting  one  to  the 
courts.  The  question  then  for  decision  is: 
Was  not  the  visitation  of  demurrer  within 
the  mischief  intended  to  be  guarded  against 
by  section  5340  of  the  Code  of  19077 

[1]  Of  the  oCHceB  ot  the  several  divisions 
of  pleading  observation  is  made  that  in  each 
sncoesslve  stage  of  the  process  snbsequrat  to 
defendant's  plea  new  matter  advanced  by 
each  party  must  be  not  only  such  as  will 
form  a  sufficient  answer  in  law  to  what  has 
before  been  alleged  against  him,  but  such  as 
also  will  fortify  what  he  himself  has  before 
pleaded;  and  if  matter  pleaded  by  either 
party  does  not  go  in  support  of  what  has 
been  before  alleged  by  himself,  the  pleading 
Is  ill,  even  though  it  might,  lu  itself,  be  a 
good  answer  to  the  adverse  allegations  which 
Immediately  precede  It,  that  he  who  ulti- 
mately prevails  must  prevail  upon  the 
groonds  first  assumed  on  his  part,  and  which 
he  can  maintain  in  his  subsequent  pleading 
only  by  repelling  what  has  been  advanced 
against  him  in  the  Intermediate  allegations 
of  his  adversary.     Mr.  Gould  thus  puts  It: 

"The  plaintiff  must  therefore  prevail.  If  at 
all,  upon  the  facts  stated  in  the  declaration; 
the  defendant,  npon  those  stated  in  the  plea. 
And  whatever  the  parties  may  respectively  al- 
lege in  their  snbsequent  pleadings  must  aJl  go 
to  fortify  the  declaration  on  the  one  side,  and 
the  plea  on  the  other.  If  it  were  otherwise, 
the  foundation  of  the  action  and  of  the  defense 
might  be  entirely  changed  in  each  successive 
stage  of  the  pleadings;  and  the  great  object 
of  all  pleadings  might  be  thus  defeated.  The 
replication  mast  therefore  so  answer  the  plea 
as  to  support  the  declaration;  the  rejoinder,  in 
answering  the  replication,  most  support  the 
plea;  and  in  the  same  manner,  the  surrejoinder 
must  support  the  replication,  the  rebutter, 
the  rejoinder,  and  the  surrebutter,  the  surre- 
joinder. The  process  being  thus  conducted, 
that  which  is  last  pleaded  on  either  side  neces- 
sarily goes  in  support  of  what  was  fiist  plead- 
ed on  the  same  side."  Will's  Gould  on  Plead- 
ing (6th  Bd.)  p.  0S. 

[6]  Out  of  such  rules  of  pleading  came  the 
general  rule  that  a  demurrer  opens  the  whole 
record  so  that  judgment  must  be  rendered 
against  the  first  party  whose  pleadings  are 
defective  in  substanca    "A  bad  plea,  as  an- 


swer to  a  bad  declaration  or  complaint  or  a 
bad  reply  to  a  bad  plea  or  answer,  etc.,  must 
be  held  good  on  demurrer."  This  rule  found 
early  statement  (1805)  by  Mr.  Chief  Justice 
Marshall  as  foUows: 

"There  were  several  pleadtngs,  •  •  •  a 
bad  declaration,  a  bad  rejoinder,  and  a  special 
demurrer  by  the  plaintiff  to  this  bad  rejoinder. 
When  the  whole  pleadings  are  thus  spread  npon 
the  record  by  a  demurrer,  it  is  the  duty  of 
the  court  to  examine  the  whole,  and  to  go  to 
the  first  error.  When  the  special  demurrer  ia 
by  the  plaintiff,  his  own  pleadings  are  to  be 
scrutinized,  and  the  court  will  notice  what 
would  have  been  bad  upon  a  general  demurrer." 
Oooke  V.  Graham's  Adm'r,  8  Cranch,  228,  236, 
2  L.  Ed.  420. 

It  has  been  often  applied.  Rose's  Notes  on 
United  States  Reports,  pp.  232,  233.  Pop  a 
time  it  was  followed  in  this  Jurisdiction. 
Bender  v.  Graham,  Minor,  269 ;  SommervUle 
V.  Merrill,  1  Port  107,  109 ;  Rogers  *  Sons 
T.  Smiley  et  al.,  2  Port.  249,  280;  Mason  v. 
Craig,  3  Stew.  &  P.  389 ;  Gomn^nga  v.  Ed- 
munson,  6  Port  146,  160;  Hargroves  v. 
Cloud,  8  Ala.  173,  176;  Ogden  &  EUlaon  v. 
Smith  &  Raymond,  14  Ala.  428,  432;  Chau- 
dron  V.  Fltzpatrlck,  19  Ala.  649,  651;  Pat- 
ton  V.  Hamner,  28  Ala.  618,  622;  WUllams 
V.  Moore,  32  Ala.  506,  60a 

The  foregoing  authorities  by  our  court  were 
before  tlie  adoption  of  the  CJode  of  1862 
(February  5th),  which  contained  the  provi- 
sion, in  section  2253,  that— 

"No  demurrer  in  pleading  can  be  allowed,  but 
to  matter  of  substance  which  the  party  de- 
murring specifies;  and  no  objection  can  be  tak- 
en or  allowed  whldi  is  not  distinctly  stated  in 
the  demurrer." 

The  same  has  been  Incorporated  In  all 
subsequent  Codes  (Code  1907,  g  5340  [3308} 
[2690]  [3005]  [2656]) ;  and  of  its  provisions 
requiring  specification  of  the  grounds  of  de- 
murrer It  has  been  held  that  a  demurrer  to 
a  plea  Is  not  to  be  visited  upon  the  com- 
plaint or  a  demurrer  to  a  replication  Is  not 
to  be  visited  upon  a  plea.  Elliott  v.  Hol- 
brook,  etc.,  Co.,  83  Ala.  659,  667;  Western 
Assur.  Co.  V.  McGIathery,  116  Ala.  213,  225, 
226,  22  South.  104,  67  Am.  St  Rep.  26;  Hen- 
ley V.  Bush,  33  Ala.  636,  641.  If  this  were 
not  true.  It  would  be  giving  effect  to  a  gen- 
eral demurrer  which  is  denied  by  the  stat- 
ute. Cooke  V.  Graham,  supra ;  Mobile  L.  & 
R.  C3o.  V.  Portlss,  195  Ala.  320,  323,  70  South. . 
136 ;  Deason  v.  Gray,  189  Ala.  672,  66  South. 
646;  U.  S.,  etc.,  Co.  v.  Goin,  197  Ala.  584,  73 
South.  117;  Devon  Mfg.  Oo.  v.  Son.  Exp. 
Co.,  200  Ala.  273,  76  South.  39;  Winfleld 
Bank  &  Tr.  (3o.  v.  Roberts,  200  Ala.  313,  76 
South,  79;  Fruittlcher  Elec.  Co.  v.  Birming- 
ham T.  &  S,  Co,,  201  Ala.  676,  79  South.  248. 
The  visitation  of  a  demurrer  was  within  the 
mischief  Intended  to  be  guarded  against  by 
the  statute,  and  Avery's  Adm'r  v.  Avery's 
°  Heirs,  47  Ala,  505,  609,  following  the  ml 
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declared  before  tbe  adoption  of  the  statute, 
has  long  since  been  departed  from  or  over- 
ruled by  Implication;  and  tbe  expressions 
In  Broadwood  v.  Son.  Exp.  Co.,  148  Ala.  17, 
22,  41  South.  768,  cannot  be  held  as  a  return 
to  the  ancient  rule  in  question. 

The  announcement  by  this  court,  that  tbe 
overruling  of  a  demurrer  to  a  special  repli- 
cation to  a  plea  which  had  gone  out  on  de- 
murrer was  harmless,  since  tbe  replication 
went  out  with  the  plea  to  which  It  was  sus- 
tained, is  without  application  to  the  Instant 
question.  Davis  v.  Simpson  Coal  Ck>.,  182 
Ala.  424,  429,  50  South.  368.  In  Broadwood 
V.  Son,  Exp.  Co.,  supra,  the  correctness  of 
the  ruling  of  the  trial  court  was  invoked  on 
appeal  and  after  pointing  out  the  defects  of 
plea  2D,  as  raised  by  appropriate  grounds  of 
demurrer,  the  court  merely  observed  of  the 
ruling  on  the  replication  thereto  that — 

"As  this  plea  is  bad,  there  appears  to  be  no 
necessity  for  considering  the  replications  to  it. 
For  the  error  in  overruling  the  demurrer  to 
plea  2D  and  plea  6  the  judgment  must  be  re- 
versed." 

This  was  in  line  with  the  announcement 
of  Davis  V.  Simpson  Coal  Co.,  supra;  in 
each  of  said  cases  the  plea  having  gone  out 
carried  with  it  the  replication.  That  parties 
may  try  their  cases  upon  immaterial  issues 
has  been  the  subject  of  frequent  comment 
by  our  court  4  Mayf.  Dig.  p.  486,  {  23.  a%e 
application  for  rehearing  cannot  be  granted 
on  the  ground  of  visitation  of  the  demurrer 
to  the  repllcatipn  to  the  defect  pointed  out 
by  the  Court  of  Appeals  to  plea  2. 

The  further  contention  of  petitioners  Is 
that  section  5654  of  the  Code  of  1907  violates 
the  provisions  of  the  Constitution  guarantee- 
ing due  process  of  law  and  the  eqnal  pro- 
tection of  tbe  law.  Zelgler  v.  S.  &  N.  Ala. 
Ry.  Co.,  58  Ala.  594;  Birmingham  Min.  R. 
Co.  V.  Parsons,  100  .41a.  662,  13  South.  602, 
27  L.  R.  A.  263,  46  Am.  St.  Rep.  92.  To 
this  insistence  appellants,  in  tbe  Court  of 
Appeals,  argue  that  tbe  question  may  hot 
be  considered,  for  tbe  reason  that  this  court 
has  adhered  to  the  rule  that  it  would  only 
review  those  questions  presented  by  appro- 
priate assignment  of  error.  Supreme  Court 
Rule  1;  Code,  p.  1506;  Gay  v.  Hester,  164 
Ala.  651,  51  South.  329;  Amerson  v.  Corona 
O.  &  I.  Co.,  194  Ala.  175,  69  South.  601; 
Carney  v.  M.  C.  Kiser  Co.,  200  Ala.  627,  76 
South.  853;  Crews  &  Green  v.  Parker,  192 
Ala.  383,  68  South.  287;  Nichols  v.  Harde- 
gree.  79  South  598;  N.  B.  T.  &  Sav.  Bk.  v. 
Adams,  184  Ala.  564,  63  South.  1022;  Ein- 
non  V.  L.  &  N.  R.  R.  Co.,  187  Ala.  480,  65 
South.  397;  Wise,  Adm'r,  v.  Curl,  177  Ala. 
324,  58  South.  286;  Holloway  v.  Darden,  168 
Ala.  256,  63  South.  187 ;  Freeman  v.  Blount, 
172  Ala.  655,  55  South.  293 ;  H.  Ave.  ft  Belt 
B.  Co.  V.  Miller,  120  Ala.  535,  544,  24  South. 
955;  Erwln  v.  Reese,  54  Ala.  589;  Dickens 
V.  Dickens,  174  Ala.  345,  66  South.  800;  Bra- 
Dan  V.  Collina,  Minor,  169. 


However,  in  State  ex  rel.  Enox  v.  Dlllar, 
196  Ala.  689,  648,  649,  72  Sooth.  66,  60,  tbS« 
court  said : 

"UnlesB  essential  to  the  decision  of  an  aetnal 
case,  tbe  constitutionality  of  an  enactment  will 
not  be  considered  or  determined  by  this  conrt. 
State  ex  rel.  Crumpton  v.  Montgomery  Excise 
Com'rs.  177  Ala.  212,  220,  221,  69  South.  294. 
This  rule  is,  of  course,  without  force  or  applica- 
tion where  the  appeal  cannot  be  determined  witli- 
out  taking  due  acconnt  of  the  constitutional 
validity  of  an  enactment  •  •  •  Where  the 
determination  by  this  court  of  qaestiona  in> 
volving  matter*  of  public  o«mc«m  cannot  be  had 
without  the  consideration  and  dediion  of  the 
constitutional  validity  of  enactmenU,  this  court 
must  in  the  discharge  of  its  grave  duty  in  tliat 
regard,  take  account  of  such  questions,  wheth- 
er raised  or  argued  in  the  lower  courts  or  not 
and  decide  them,  provided  the  complaining  par- 
ty manifests  his  good  faith  and  diligence  by 
affording  the  essential  data  to  advise  the  court 
in  the  premises  and  to  relieve  it  of  the  borden 
of  itself  making  a  search  of  the  Journals  to 
ascertain  the  true  status  of  the  subject  of  his 
complaint.  The  quotation  before  made  from 
the  Sigsbee  Case  [160  Ala.  196]  is  not  in  accord 
with  these  conclnsions;  and  so  to  that  extent 
that  ojHnion  must  be,  and  it  is,  qnalified." 

[7]  While  there  was  no  specific  assignment 
of  error  propounding  to  the  Court  of  Appeals 
the  inquiry  of  the  unconstituticHiality  of  the 
statute  (Code,  f  6664),  yet  there  were  two  aa- 
sigmnents  of  error  challenging  the  ruling  <» 
demurrer  to  the  replication  filed  in  answer 
to  plea  2,  which  plea  was  drawn  under  tbe 
statute  in  question.  The  sufficiency  of  the 
plea  was  attacked  in  the  trial  court  by  de- 
murrer on  several  grounds,  one  of  wbldi 
was: 

"That*  said  plea  is  under  section  6664  of  the 
Code  of  1907,  which  said  section  of  the  Code 
is  unconstitutional." 

The  demurrer  being  overruled,  there  was 
Joinder  of  issue  on  the  plea  as  answered  by 
the  replication  in  question.  Tbe  sustaining 
by  the  Court  of  Appeals  of  the  ruling  of  the 
court  below  as  to  the  replication  was  but  the 
assumption  or  the  assertion  by  the  Court  of 
Appeals  of  the  constitutionality  of  the  stat- 
ute under  which  plea  2  was  drawn,  and  was 
sufficient  to  present  the  constitutionality  of 
the  statute  embodied  in  short  in  the  plea,  to 
which  tbe  replication  was  filed  as  full  an- 
swer. This  was  the  necessary  determination 
of  the  Court  of  Appeals.  The  defects  of  plea 
2  as  i>ointed  out  by  the  several  grounds  of 
demurrer,  of  which  Its  unconstitutionality 
was  one,  were  not  taken  as  sufficient  but 
other  grounds  of  demurrer  were  suggested. 
In  efTect,  It  was  to  say  that  the  plea,  as  a 
matter  of  substance,  squared  with  the  Con- 
stitution, and  was  not  subject  to  the  objec- 
tion made  to  the  plea  under  section  5664  of 
the  Code  that  the  statute  was  unconstitu- 
tional. If  the  view  of  the  Court  of  Appeals 
had  been  that  the  statute  was  offensive  to 
the  organic  law  of  the  state  and  that  0»» 
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plea  was  deftctlT»la  pleading  matter  of  snb- 
atance  not  permitted  by  tbe  ConBtlttitlon,  the 
conatltutiomallty  of  the  statute  would  have 
been  certifled  to  this  court  for  construction. 
This  course  was  not  pursued,  but  other 
amendable  deficiencies  of  the  plea  pointed 
out    That  court  said: 

"It  is  erldeat  that  the  defendant  was  seeking 
by  this  plea  to  bring  himself  within  the  terms 
of  section  6653  and  5664  of  the  Code  of  1907. 
To  do  this  It  would  be  necesBary  to  allege  no- 
tice to  the  defendant  or  to  the  railroad  of  the 
contusion  of  the  Pablic  Serrlce  Commission 
that  the  railroad  should  be  fenced  at  this  point; 
that  the  fence  was  erected  and  maintained  in 
confoimity  to  the  notice.  Otherwise  the  fence 
might  be  erected  and  immediately  removed 
and  stiU  leave  the  defendant  in  position  to  plead 
tbe  statute.  These  objections  to  plea  2  were 
taken  by  demurrer  and  the  demurrer  should 
have  been  sustained." 

[I]  It  Is,  then,  necessary  to  declare  wheth- 
er section  6654  was  a  valid  exercise  of  the 
police  power  of  the  state.  Standard  Chera. 
*  Oil  Co.  V.  City  of  Troy,  201  Ala.  89,  77 
South.  383.  I*  E.  A.  1918C,  622,  and  authori- 
ties. The  act  held  invalid  in  Zeigler  v.  S.  & 
X.  Ala.  R.  Co.,  supra,  was  an  attempt  to  de- 
clare liability  of  the  person  or  persons  own- 
ing or  controlling  any  railroad  in  the  state 
for  all  damage  to  live  stock  caused  by  loco- 
motives or  railroad  cars,  without  reference 
to  the  skill  or  diligence  with  which  the  train 
or  engine  was  operated.  Held  to  deny  to 
such  person  er  corporation  due  process  of 
law.  L.  &  N.  R.  R.  Co.  v.  Rayburn,  192  Ala. 
494,  600,  68  Soutb.  368.  In  Birmingham 
Mln.  R.  Co.  V.  Parsons,  supra,  the  constitu- 
tionality of  a  statute  requiring  railroad  com- 
panies to  build  cattle  and  stock  guards  and 
keep  them  In  order  upon  their  respective 
lines  was  not  held  violative  of  any  provision 
of  tlxe  state  Constitution,  though  tbe  legisla- 
tive requirement  was  that  all  railroads,  etc., 
"shall  be  required  to  put  In  cattle  or  stock 
guards  •  •  •  whenever  the  demand  Is 
made  upon  them,  or  their  agents  or  employes, 
by  the  owners  of  the  land  through  which 
said  road  passes,  that  said  cattle  or  stock 
guard  is  necessary  to  prevent  the  depreda- 
tion of  stock  upon  their  farms."  It  was  ob^ 
served  that  this  statute  was  an  option  given 
the  landowner  under  the  statute,  the  guard, 
if  erected,  being  for  his  benefit  a.lone.  "Of 
what  detriment  can  It  be  to  the  railroad  that 
the  owner  Is  permitted  to  exempt  It  from  a 
duty  which,  without  bis  exemption,  would  be 
absolute,  whether  the  owner  needed  or  de- 
sired the  cattle  guard  or  not?    If  the  stat- 


ute had  simply  required  tbe  companies  to 
erect  and  maintain  these  guards  in  all  In- 
stances whenever  they  entered  the  field  or 
premises  of  a  party,  there  could,  under  tbe 
authorities,  be  no  objection  raised  to  the  va- 
lidity of  the  law."  Am.  U.  Tel.  Ca  v.  W.  V. 
Tel.  Co.,  67  Ala.  26,  42  Am.  Rep.  90;  L.  4  N. 
R.  R.  Co.  ▼.  Baldwin,  85  Ala.  619,  6  South. 
311,  7  L.  B.  A.  266;  Van  Hook  t.  City  «rf  Sel- 
ma,  70  Ala.  361,  46  Am.  Hep.  86;  L.  &  N.  R. 
R.  Co.  V.  Murphree,  129  Ala.  432,  29  South. 
692;  Atla.  &  St.  A.  Bay  Ry.  Co.  v.  Towler,  193 
Ala.  873,  376,  68  South.  283 ;  43  L.  B.  A.  (N. 
S.)  460,  note;  25  L.  R.  A.  161,  162,  note;  63 
L.  R.  A.  744,  note;  9  L.  B.  A.  (N.  S.)  848, 
note. 

The  effect  of  tbe  decision  in  the  Parsons 
Case,  100  Ala.  662.  60^668,  13  South.  602,  27 
L.  B.  A.  263,  46  Am.  St.  Rep.  92,  In  no  wise 
militates  against,  but  sustains,  the  power 
conferred  by  sections  6653  and  5654  of  the 
CTode  conferred  upon  the  Railroad  Commis- 
sion, when  It  was  deemed  necessary  to  re- 
quire any  railroad  in  the  state  or  any  por- 
tion thereof  to  be  fenced  on  due  notice  to 
the  person  or  corporation  operating  such 
railroad  of  such  conclusion,  and  providing 
that  after  reasonable  notice  to  this  end 
and  tbe  failure  of  compliance  therewith, 
such  person  or  corporation  operating  such 
railroad  shall  be  liable  in  damages  for  the 
value  of  any  stock  killed  or  Injured  on  the 
line  so  designated  to  be  fenced,  whether 
with  or  without  negligence,  and  exempting 
such  pers(m  or  railroad  from  such  damages 
if  the  fence  Is  erected  in  conformity  with 
sn<^  notice,  unless  the  killing  or  injury  was 
committed  willfully.  This  was  but  the  fair 
exercise  of  the  jwlice  power  of  government 
delegated  by  tbe  Legislature  to  tbe  Railroad 
Commission,  and  was  tbe  imposition  of  a 
just  and  reasonable  penalty  for  the  violation 
of  Its  duty  to  fence  the  right  of  way,  or  por- 
tion thereof,  after  due  notice  from  such  con- 
stituted public  authority  or  agency  of  thb 
state,  and  which  penalty  could  only  be  col- 
lected by  the  person  injured.  The  reason 
for  this  regulation  requiring  the  right  of 
way,  or  portion  thereof,  where  the  same  is 
contiguous  to  private  property,  to  be  fenced 
on  due  notice,  is  for  the  protection  of  prop- 
erty, and.  In  a  sense,  for  the  benefit  of  the 
public,  though  recovery  of  tbe  damage  re- 
sulting from  such  failure  of  statutory  duty 
must  be  had  by  the  party  injured.  Johnson 
V.  Oregon  Short  Tilne  Ry.  Co.,  7  Idaho,  865, 
63  Pac.  112,  63  L.  B.  A.  744,  747. 

It  results  that  the  application  should  not 
be  granted  on  the  last  ground. 
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(a  Ala.  App.  B0») 
HiNES,  DIreotor  General  wf  Railroads,  v. 

McMillan,  (i  div.  344.) 

(Court  of  Appeals  of  Alabama.  Dec.  16,  1919. 
RefaearinK  Denied  Feb.  10,  1920.  Reveraed, 
per  Mandate  of  Supreme  Court,  June  20, 
1920. 

1.  Appeal  and  error  «=>624— Time  may  be  ex- 
tended for  fifing  transcript. 

Acta  1919,  p.  85,  requiring  appellant  to  file 
transcript  in  office  of  clerk  of  appellate  court 
within  00  days  after  the  signing  of  the  bill  of 
exceptions,  while  mandatory,  is  yet  flexible,  in 
that  for  good  cause  shown  the  appellate  court 
may  extend  the  time  for  filing  the  transcript. 

2.  Appeal  and  error  «=s>748( I)— Assignments 
of  error  stricken  because  axoeptlons  not 
thown  by  bill  of  exceptions. 

Assignments  of  error  based  upon  trial 
courf •  refusal  to  grant  a  new  trial  and  to  an 
excerpt  from  the  oral  charge  of  the  court  were 
stricken  on  motion  by  reason  of  neither  of  the 
exceptiona  being  shown  by  the  bill  of  excep- 
tiona. 

3.  Appeal  and  error  9=9549(3)— Exception  to 
oral  charge  to  be  shown  by  bill  of  exceptiona. 

An  exception  to  the  court's  oral  charge  does 
not  become  a  part  of  the  record  until  made  so 
by  the  bill  of  exceptions. 

4.  Railroads  $s>439(8)— Plea  of  eompllance 
with,  fence  law  held  demnrrablau 

In  an  action  for  damages  for  mule  killed  on 
railroad  track,  a  special  plea  to  the  effect  that 
the  mule  was  killed  by  defendant's  train  upon 
a  portion  of  defendant's  railroad  within  a  fence 
erected  by  defendant  in  conformity  to  a  notice 
of  the  Public  Service  Commission,  defendant 
evidently  seeking  to  bring  itself  within  the 
terms  of  Code  1907,  {§  5653  and  5654,  was  sub- 
ject to  demurrer,  as  under  such  sections  it  is 
necessary  to  allege  notice  to  the  defendant  of 
the  conclusion  of  the  Public  Service  Commission 
that  the  railroad  should  be  fenced  at  the  point 
in  question,  and  that  the  fence  was  erected  and 
maintained  in  conformity  to  notice. 

5.  Railroads  «=34I2(4)— LlaUo  for  fallore  to 
construct  cattle  guards. 

A  railroad  company  ia  liable  for  injuries  to 
animals  due  to  a  failure  to  construct  cattle 
guards  reasonably  sufficient  to  exclude  ordinary 
stock  after  notice  to  do  so  by  the  Public  Serv- 
ice Commission. 

6.  Railroads  4i=>439(8)— Allegation  of  defec- 
tive cattle  guards  held  sufflolent. 

In  an  action  for  damages  for  mule  killed  on 
railroad  track,  where  defendant  filed  plea  that 
mule  was  killed  within  a  fence  erected  by  de- 
fendant in  conformity  to  a  notice  of  the  Public 
Service  Commission,  a  replication  was  sufficient 
if  it  alleged  that  the  injury  was  due  to  a  failure 
to  maintain  a  good  and  sufficient  cattle  guard 
without  any  more  specific  reference  to  the  par- 
ticular defect;  it  being  a  matter  of  defense  to 
show  that  plaintiS'a  mule  was  other  than  an 
ordinary  male. 


7.  Trial  «=>  1 43— Directed  venRet  properly  re- 
fused on  conflicting  eWdenoe. 

Where  evidence  was  in  conflict  on  the  isanes 
as  made,  court  properly  refused  defendant's  re- 
quest to  give  general  charge. 

8.  Trial     <=9260(  I )— Requested     lastrBctloas 
oovered  by  given  Instruction  properly  refused. 

Court  did  not  err  in  giving  charges  aa  re- 
quested in  writing  by  defendant  which  were 
amidy  and  tnSlj  covered  by  the  conrfa  oral 
charge. 

9.  Railroads   «=94t2(4)— Cattle   gaards    mast 
conform  to  order  of  PnMIe  Sorvkw  Commis- 

SlOfl. 

In  an  action  for  damages  for  mule  UOed  on 
railroad  track  within  a  fence  erected  by  de- 
fendant after  notice  of  the  Public  Service  Com- 
mission, the  question  was  not  whether  the  cat- 
tle guard  alleged  to  be  defective  waa  construct- 
ed in  accordance  with  the  plans  adopted  aa  a 
standard  stock  gap  by  wdl-regulated  railroads, 
but  was  it  conatmeted  in  conformity  to  an  or- 
der of  the  Public  Service  Cktmmission,  and  was 
it  reasonably  sufficient  to  exclude  ordinary 
stock? 

Appeal  from  (Tlrcoit  Ooart,  Monroe  Coun- 
ty; Ben  D.  Tnmer,  Judge. 

Action  by  M.  D.  McMillan  against  Walker 
D.  HInes,  as  Director  General,  operating  the 
LonisviUe  &  Nashville  Railroad  (yompany, 
for  damages  for  killing  a  mule.  JuAgmeat 
for  plaintiff,  and  defmdant  appeals.  Re- 
versed and  remanded  in  conformity  with 
mandate  of  Supreme  Coart,  87  South.  691. 

The  action  was  for  damages  for  kilUng  a 
mule.  The  second  plea  la  that  the  male  was 
killed  by  defendant's  train  npon  a  portion  of 
defendant's  railroad  within  a  fence  erected 
by  defendant  in  conformity  to  a  notice  of  the 
Public  Service  (Commission  of  Alabama.  As 
a  special  replication  to  said  plea  plaintiff  re- 
tailed and  said  that  the  eatUe  guard  a't  the 
place  where  said  mule  was  kUled  was  defec- 
tive and  not  so  constructed  as  not  to  pre- 
vent said  mute  going  over  the  same  and  with- 
in the  Indosure  of  defendant's  right  of  way. 
And  plaintiff  avers  that  on  account  of  thi> 
said  defective  conditi<«  of  said  cattle  gnard 
said  mule  went  over  or  across  the  same  with- 
in the  inclosed  right  of  way  of  defendant. 
The  demurrers  Interposed  to  the  special  repli- 
cation were: 

(1)  It  does  not  allege  that  the  cattie  gnard 
hi  question  was  a  part  of  the  inclosure  ordered 
to  be  fenced  by  the  Alabama  Public  Service 
Commission. 

(2)  It  does  not  allege  that  the  said  cattle 
gnard  referred  to  was  not  a  standard  cattie 
guard,  such  aa  are  constructed  and  nsed  by 
well-regulated  railroads. 

(3)  It  does  not  allege  that  the  cattle  gnard 
referred  to  waa  insufficient  to  prevent  stock 
generally  from  passing  over  it. 

(4)  The  allegation  is  confined  to  the  partica- 
lar  mule  in  question. 


4s»For  other  caaas  see  tame  taplo  and  KET-NUMBBR  In  all  Key-Numl>ered  Dlsesta  and  Indocaa 
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Bsrnett,  Bngg  ft  Ijee,  of  MonroevUIe,  and 
Geo.  W.  Jones  and  E.  Perry  Thomas,  both  of 
Montgomery,  for  appellant. 

Hybart,  Hare  &  RatcUffe,  of  MonroevUIe, 
for  appellee. 

SAMFORX),  J.  [1]  Plaintiff  movee  tbls 
court  for  a  dismissal  of  the  appeal,  because 
the  appellant  had  not  complied  with  the  stat- 
ute requiring  the  appellant  to  file  the  tran- 
script in  the  ofBce  of  the  clerk  of  this  court 
within  60  days  after  the  signing  of  the  bill  of 
exceptions.  Becognlzlng  this  rule  and  that 
the  transcript  had  not  been  filed  In  the  time 
prescribed,  appellant  files  a  petition  to  be  al- 
lowed 10  days'  additional  time,  alleging  mat- 
ter and  facta  evidencing  diligence  on  its  part 
In  perfecting  and  preparing  the  transcript,  re- 
sulting In  the  delay.  The  statute  (acts  1919, 
p.  85),  while  mandatory,  is  yet  flexible,  in 
that  for  good  cause  shown  the  aK>olIate 
court  may.  extend  the  time  for  filing  the 
transcript  No  delay  in  the .  hearing  «f  the 
api)eal  or  Injury  or  ev^i  Inconvenience  to  the 
appellee  api>ear8.  This  court  therefore  ex- 
ercises its  discretion,  and  for  the  cause 
shown  grants  the  i>etltlon  extending  the  time 
for  the  filing  of  the  transcript,  and  the  mo- 
tion to  dismiss  the  appeal  is  overruled. 

Appellant  also  moves  the  court  to  strike 
appellant's  asslgmnoits  of  error. 

[2,  3]  Assignments  from  1  to  6,  both  indu- 
sive,  seem  to  be  well  within  Supreme  Court 
rule  No.  1,  and  as  to  these  assignm^its  of 
error  the  motion  to  strike  is  overruled.  As- 
signments of  ^ror  7,  8,  and  9  were  based 
upon  the  court's  refusal  to  grant  a  new  trial 
and  to  an  excerpt  from  the  oral  charge  of 
the  court.  Neither  of  these  exceptions  are 
shown  by  the  bill  of  exceptions,  and  for  that 
reason  the  motion  to  strike  assignments  of 
error  7,  8,  and  9  is  granted.  Britton  v.  State, 
IS  Ala.  App.  S84,  74  South.  721;  McPherson 
V.  State,  198  Ala.  S,  73  South.  387.  We  do 
not  understand  that  the  decision  of  tbe  Su- 
preme Court  in  the  case  of  TSx  parte  M.  L. 
ft  Ry.  Co.,  201  Ala.  493,  78  South.  399,  has 
the  effect  of  rendering  unnecessary  excep- 
tions to  the  court's  oral  charge,  and  an  ex- 
c^ion  to  the  court's  oral  charge  does  not  be- 
come a  part  of  the  record  until  made  so  by 
the  bill  of  exceptions. 

[4-6]  Thia  action  is  in  a  single  count  and 
claims  damages  for  the  negligait  killing  of 
plalntUTs  mule.  The  defendant  plead,  first, 
the  general  issue,  and,  second,  a  special  plea 
to  the  effect  that  the  mule  was  killed  by  de- 
fendant's train  upon  a  portion  of  defendant's 
railroad  within  a  fence  erected  by  defendant 
in  conformity  to  a  notice  of  the  Public  Serv- 
ice Commission  of  Alabama.  It  is  evidoit 
that  the  defendant  was  seeking  by  this  plea 
to  bring  himself  within  the  terms  of  sections 
6603  and  6664  of  the  Code  of  1907.  To  do 
tbla  it  would  be  necessary  to  allege  notice  to 
the  defendant  or  to  the  railroad  of  the  oon- 
duslon  of  the  Public  Service  Commission  that 
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the  railroad  should  be  fenced  at  this  point; 
that  the  fence  was  erected  and  maintained  In 
conformity  to  the  notice.  Otherwise  the 
fence  might  be  erected  and  immediately  re- 
moved and  still  leave  the  defendant  in  posi- 
tion to  plead  the  statute.  These  objections 
to  plea  2  were  taken  by  demurrer,  and  the  de- 
murrer should  have  been  sustained.  If  (he 
appeal  in  this  case  was  being  takoi  by  the 
plaintiff  Instead  of  the  defendant,  tbls  ao- 
tlou  of  the  court  would  entitle  the  plaintiff  to 
a  reversal.  But  instead  plaintiff  files  a  repli- 
cation confessing  and  avoiding  in  which  he 
alleges  that  the  defendant's  stock  gap  or  cat- 
tle guard,  which  was  a  part  of  defendant's  in- 
cloBure,  was  defective  and  not  so  constructed 
as.  to  prevent  plaintlfTs  mule  from  going  into 
the  inclosure.  To  this  replication  defendant 
demurs,  because  the  allegations  as  to  insuffi- 
ciency are  confined  to  plalntifTs  mule,  and 
not  to  stock  generally.  There  is  nothing  in 
the  pleadings  to  show  that  plaintiff's  mule 
was  other  than  an  ordinary  mule.  If  so,  this 
was  matter  for  defense.  A  railroad  compeaj 
will  be  liable  for  lujuries  to  <iTiinyin  due  to  a 
failure  to  construct  cattle  guards  reasonably 
sufficient  to  exclude  ordinary  stock.  S3  Oyc 
1200.  And  the  repUcatl(«  is  sufficient  if  it  al- 
leges that  the  Injury  was  due  to  a  failure  to 
maintain  a  good  and  sufficient  cattle  guard, 
without  any  more  specific  reference  to  the 
particular  defect  83  Cyc.  p.  1266.  The  mat- 
ters set  up  by  defendant's  demurrers  to 
plalntlfTs  replication  would  have  been  avail- 
able to  him  by  way  of  rejoinder,  but  the  de- 
murrer was  properly  overruled. 

[7,  (]  The  issues  in  the  case  as  fixed  by  the 
pleadings  were :  First  Was  the  presence  of 
the  mule  Inside  the  inclosure  the  proximate 
result  of  a  defective  stock  gap?  Second.  If 
the  stock  gap  was  not  defective  so  as  to  let 
ordinary  stock  pass,  and,  notwithstanding 
this.  plalntlfTs  mule  did  so  pass,  was  the  mule 
killed  willfully?  Lucas  v.  Stonewall  Ins.  Co., 
139  Ala.  487,  36  South.  40;  Zadek  v.  For- 
cheimer,  16  Ala.  App.  347,  77  South.  941.  The 
evidence  was  In  conflict  on  the  issues  as 
made,  and  hence  charge  No.  6  (general 
charge)  as  requested  by  the  defendant  was 
properly  refused.  CTharges  No.  1  and  2,  as 
requested  in  writing  by  defendant  were  am- 
ply  and  fully  covered  by  the  court's  oral 
charge,  and  the  refusal  to  give  them  as  re- 
quested was  not  error. 

[(]  The  question  In  this  case  was  not 
whether  the  cattle  guard  was  constructed  in 
accordance  with  the  plans  adopted  as  a 
standard  stock  gap  by  well-regulated  rail- 
roads, but  was  it  constrncted  in  conformity 
to  an  order  of  the  Public  Service  Commission, 
and  was  it  reasonably  sufficient  to  exchide 
ordinary  stock?  33  Cyc.  p.  1200.  Charge  No. 
3  did  not  correctly  state  this  proposition  and 
was  properly  refused.  Charge  No.  4  is  argu- 
mentative and  even  as  an  argument  is  calcu- 
lated to  confuse  and  was  properly  refused. 

Charge  No.  6  falls  to  state  what  UaA  ot  a 
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teace  was  need  or  that  It  conformed  to  tbe 
ruling  of  the  Public  Service  CommlSBlon. 

The  refusal  of  diarge  No.  7  was  certainly 
not  prejudicial  error  to  defendant.  Except 
that  It  appears  otherwise  we  might  tiilnk 
charge  sevea  was  requested  by  plaintiff. 

We  find  no  error  In  the  record  and  tbe 
Judgment  is  affirmed. 

Reversed  and  remanded  June  20,  1920,  in 
accordance  with  the  mandate  and  on  the  au- 
thority of  Ex  parte  Walker  D.  Hlnes,  Direc- 
tor General  r.  McMillan,  87  South.  601. 


(17  AlA.  App.  tei) 

WIGGINTON  V.  STATE.     (8  DIv.  7S9.)* 

(Court  of  Appeals  of  Alabama.    Jane  28,  1920. 
Rehearing  Denied  Jan.  21,  1921.) 

1.  Criminal  law  «s>695(2)— Queatloas  held  act 
patently  Illegal  or  Irrelevant,  and  henoa  gen- 
eral objections  were  insufficient. 

On  the  preliminary  question  as  to  the 
predicate  necessary  to  the  introduction  of  sec- 
ondary evidence  of  testinjony  given  by  an  ab- 
sent witness  on  the  preliminary  hearing,  ques- 
tions seeking  to  elicit  testimony  that  such 
witness  was  a  nonresident,  that  his  stay  In  the 
state  was  temporary,  and  that  he  was  beyond 
the  jurisdiction  of  the  state  at  the  time  of  the 
trial,  were  not  patently  illegal  or  Irrelevant, 
and  their  admission  over  general  objections  not 
specifying  any  grounds  was  not  error  under  cir- 
cuit court  rule  83. 

2.  Criminal  law  «9»(i96( 2)— Objection  to  evi- 
dence because  proper  predicate  had  not  been 
laid  held  general  and  overruling  not  error. 

Objections  to  evidence  of  a  witness'  testi- 
mony on  the  preliminary  hearing  because  the 
proper  predicate  had  not  been  laid  for  secondary 
evidence  or  for  testimony  of  a  witness  on  the 
preliminary  hearing  were  general,  and  the 
overruling  thereof  was  not  error  under  drcnit 
court  rule  33. 

3.  Criminal  law  «=9543 (2)  —  Matters  to  be 
shown  as  predicate  for  proof  of  testimony  on 
preliminary  hearing  stated. 

To  admit  testimony  given  by  an  absent  wit- 
ness on  tbe  preliminary  hearing,  it  must  appear 
that  the  testimony  was  given  under  oath  before 
a  competent  tribunal  having  jurisdiction,  that 
tbe  witness  is  inaccessible  for  one  of  the  stat- 
utory reasons,  and  that  the  witness  who  pro- 
poses to  testify  remembers  the  substance  of 
the  testimony  given  on  such  hearing. 

4.  Criminal  law  ie=3695(2)— 8p««lflo  objeetlon 
to  evidence  waives  objections  not  tpeclfled. 

Where  the  first  two  grounds  of  objection 
to  evidence  were  general  and  tbe  third  ground 
specific,  the  specific  objection  waived  the 
grounds  not  specified. 

5.  Criminal  law  <Ss»ll44(l2)— Every  presump- 
tion Indulged  In  favor  of  finding  wi  to  predl- 
oate  for  evidence. 

Every  reasonable  presumption  is  indulged 
in  favor  of  tbe  trial  court's  finding  that  there 


was  sufficient  proof  of  nonresidence  of  a  wit- 
ness to  admit  his  testimony  on  the  prelim- 
inary hearing. 

6.  Criminal  law  «=»tl44(i2>— Proper  predicate 
for  evidence  presumed  unless  oontrary  af- 
firmatively appears. 

While  the  burden  was  on  the  state  to  lay 
a  proper  predicate  for  testimony  given  on  the 
prelinilnary  hearing,  introduced  by  it,  it  will 
be  presumed  on  appeal  that  this  was  done,  un- 
less the  contrary  affirmatively  appears  from 
tbe  record. 

7.  Criminal  law  «=93I5— NanrMldenoa  of  wlt- 
nns  when  shown  is  presumed  to  oentlans. 

Where  It  is  shown  that  an  absent  witness 
is  a  nonresident,  this  status  is  presumed  to 
continue. 

8.  Criminal  law  «=>543( I)— Absent  witness* 
deelaratlons  not  admleelble  to  prove  nonresi- 
dence. 

The  declarations  of  an  absent  witness  are 
not  competent  to  prove  his  nonresidence  as  a 
predicate  for  the  introduction  of  his  testimony 
on  preliminary  hearing. 

9.  Criminal  law  «=3543  (2)— Evidence  held  In- 
snffioient  to  show  nonresidence  of  absent 
witness. 

Evidence  held  insuffident  to  show  the  non- 
residence  or  absence  from  tbe  state  of  an  ab- 
sent witness  so  as  to  admit  his  testimony  on 
preliminary  hearing. 

10.  Criminal  law  «=9ll86(4)— Proof  of  teetl- 
mony  on  preliminary  hearing  ef  absent  eye- 
wltneae  wlthont  proper  predicate  not  harm- 
less. 

The  admission,  without  sufficient  proof  of 
the  nonresidence  or  absence  from  the  state  of 
a  witness,  of  testimony  given  by  him  on  pre- 
liminary bearing,  was  not  harmless  under  rule 
45,  though  his  testimony  was  only  cumulative 
where  he  was  an  eyewitness  to  the  difficulty 
involved. 

11.  Criminal  law  «=» 1 186(4)— Rule  as  to  dis- 
regard of  barmlees  errors  to  be  applied  with 
caution. 

Rule  45  (61  South,  ix),  requiring  the  dis- 
regard of  errors  not  injuriously  affecting  de- 
fendant'a  substantial  rights,  will  be  applied 
with  caution  in  order  that  what  was  intended 
to  promote  justice  may  not  prove  a  denial  of 
substantial  rights. 

12.  Criminal  law  9=s807(l)  —  Argnmentatlv* 
charge  properly  refused. 

An  argumentative  charge  waa  properly  re- 
fused. 

Appeal  from  Circuit  Court,  Limestone 
County;  Robt.  O.  Brlckell,  Judge. 

Van  Wlgglnton  was  indicted  on  a  charge 
of  murder  in  the  second  degree,  and  on  his 
trial  was  convicted  of  manslaughter  in  the 
first  degree.  From  the  judgment,  he  appeals. 
Reversed  and  remanded. 

W.  R.  Walker,  of  Athens,  for  appellant. 
J.  Q.  Smith,  Atty.  Geo.,  and  Callahan  & 
Harris,  of  Decatur,  for  tbe  State. 


«s>For  otber  cues  SM  uuua  topic  and  KSY-NUUBBR  In  all  Key-Numbered  DlcMtsand  Indexes 
•Judgment  reversed  87  South.  700. 
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SAMTORD,  J.  [1J  One  of  the  principal 
points  presented  by  the  record  and  Insisted 
on  In  brief  of  coonsel  waa  tbe  IntroducUon 
by  the  state  of  the  testimony  given  by  a  wit- 
ness on  the  preliminary  bearing  of  the  case 
against  the  defendant  before  tbe  committing 
magistrate.  During  tbe  taking' of  the  testi- 
mony, on  the  preliminary  question  before  the 
Judge  as  to  the  predicate  necessary  to  the  In- 
troduction of  secondary  evidence  as  to  the 
testimony  of  this  witness,  many  objections 
were  made  to  Questions  asked,  and  motlonB 
made  to  exclude  the  answers.  These  objec- 
tions and  motions  were  overruled.  The 
questions,  seeking,  as  they  did,  to  elicit  testi- 
mony tending  to  show  that  the  witness  -was 
a  nonresident  of  the  state,  that  bis  stay  In 
the  state  waa  temporary,  and  that  he  was 
at  the  time  of  trial  beyond  the  Jurisdiction 
of  the  state,  were  not  patently  illegal  or  ir- 
relevant, and,  the  objections  being  general, 
and  the  grounds  not  being  specified,  the  ex- 
ceptions will  not  be  considered  error.  Circuit 
Court  Rule  33;  Carter  v.  State,  16  Ala.  Ak>. 
184,  76  South.  468.  The  witnesses  on  the 
question  of  the  predicate  having  testified, 
first  Puryear,  that  he  was  sheriff  of  the  coun- 
ty and  was  at  the  last  term  of  court ;  that 
he  knew  Frank  Graham,  who  was  a  witness 
examined  on  the  preliminary  trial  of  this  de- 
fendant; that  he  was  present  and  so  was  de- 
fendant; that  he  had  a  subpoena  for  Graham 
before  the  grand  Jury;  that  he  had  a  subpoena 
for  him  at  the  last  term  of  court  as  a  witness 
In  this  case,  but  he  did  not  find  blm;  that  he 
did  not  live  In  the  county;  that  before  the 
preliminary  trial  Graham  said  he  lived  In 
Tennessee;  that  the  preliminary  trial  was  In 
May  or  June,  1919.  The  deputy  solicitor  tes- 
tified that  he  was  present  at  the  preliminary 
trial;  that  Graham  was  examined  as  a  wit- 
ness; that  he  was  sworn  and  examined;  that 
Qraham  testified  he  lived  In  Tennessee ;  that 
Graham  said  he  was  working  for  Mr.  IiC- 
ney;  that  Graham  was  getting  out  some  tele- 
graph poles  In  the  county  down  on  tbe  river. 

[2-4]  The  state  then  asked  this  question: 
"Mow  state  to  tbe  Jury  what  he  testified  to  on 
that  trial."  The  defendant  objected,  assign- 
ing three  grounds:  (1)  Because  the  proper 
predicate  had  not  been  laid  fOr  secondary 
evidence;  (2)  because  the  pn^jier  predicate 
had  not  been  laid  by  tbe  state  by  which  It  Is 
authorized  to  Introduce  the  testimony  of  a 
witness  on  the  preliminary  hearing;  (3)  be- 
cause there  is  not  sufficient  proof  of  the 
nonresldoice  of  the  witness  to  authorize  the 
introduction  of  his  evidence  given  (Hi  the  pre- 
liminary hearing  of  the  defendant  Tbe  first 
two  of  these  grounds  are  general,  not  specify- 
ing the  grounds,  and  therefore  the  court's 
action  In  overruling  fhem  will  not  bei  oonald- 
ered  error.  Circuit  Court  Rule  83.  There 
are  several  material  facts  necessary  to  prove 
V>  the  laying  of  a  complete  predicate  for  tiie 
introduction  ot  secondary  evidence  In  this 
case;  a  failure  in  either  one  rendering  tbe 


predicate  defecdre  and  tn^ectlre.  ^toumg 
these  are  that  the  testimony  was  given  under 
oath  by  the.  said  witness  on  a  former  hear- 
ing; that  such  testimony  was  given  before  a 
Mxnpetent  tribuji^al  fand  with  jurisdiction, 
etc. ;  that  the  witness  Is  inaccessible  for  one 
of  the  statutory  reastms;  that  the  witness 
who  proposes  to  testify  remembers  the  sub- 
stance of  the  testimony  he  is  called  upon  to 
detail;  and  perhaps  others.  A  general  objec- 
tion specifies  none  of  these,  and  since  tbe 
adoption  of  circuit  court  rule  33  the  decisions 
of  the  Supreme  Court  and  of  this  court  are 
uniform  to  the  effect  that,  where  tbe  evi- 
dence is  not  manifestly  illegal  and  irrelevant 
and  apparently  incapable  of  being  rendered 
admissible  in  connecticm  with  other  evidence, 
a  general  objection  cannot  be  sustained.  Buf- 
ford  V.  Uttle,  169  Ala.  SOO,  48  South.  697; 
Adams  Edwe.  .Co.  v.  Wlmblsh,  201  Ala.  547, 
78  South.  901.  The  first  two  grounds  of  ob- 
jection being  general  In  their  nature,  and  the 
third  ground  specific  the  latter  objection 
waives  the  other  grounds  not  spedfled. 
Cooper  V.  Slaughter,  175  Ala.  211,  57  South. 
477. 

[5-8]  The  third  ground  of  objection,  "be- 
cause there  is  not  sufficient  proof  of  tbe  non- 
residence  of  said  witness  to  authorize  the  In- 
troduetl<»  of  bis  evidence  given  on  the  pre- 
liminary hearing  of  the  defendant,"  raises 
but  one  question,  and  that  is  that  the  nonres- 
Idence  or  absence  tram  the  state  of  the  wit- 
ness Graham  had  not  been  sufficiently  shown. 
£^rery  reasonable  presumption  la  Indulged  In 
favor  of  the  finding  of  the  trial  court  on  a 
question  of  this  kind.  Hardaman  v.  State,  16 
Ala.  App.  406,  78  South.  824 ;  HarweU  v.  State, 
12  Ala.  App.  266,  68  South.  600.  And,  while 
the  burden  is  on  the  state  to  lay  a  proper 
piipdicate  it  will  be  presumed  on  appeal  that 
this  was  done,  unless  It  affirmatively  appears 
from  the  record  to  the  contrary.  Price  v. 
State,  117  Ala.  113,  28  South.  691.  Where  it 
Is  shown  that  a  witness  is  a  nonresident,  this 
status  1b  presumed  to  continue.  Daniels  v. 
Hamllt<m,  52  Ala.  105.  But  in  a  controversy 
arising  between  third  parties  his  de<daratlons 
are  not  competent  to  prove  bis  residence. 
Bradford  v.  Haggerthy,  11  Ala.  698;  Uam  v. 
State,  166  Ala.  646,  47  South.  126 ;  Grlffln  v. 
Wall,  32  Ala.  149.  There  waa  no  testimony 
to  prove  the  nonresldence  of  Graham  other 
than  his  declarations,  which  under  the  fore- 
going authorities  were  not  competent  for  that 
purpose. 

[I]  Omitting  this  testlmcny,  the  only  testi- 
mony left  is  that  of  the  sheriff  that  he  had 
had  t«'o  subpoenas  for  tbe  witness  at  a  for- 
mer t«in  of  the  court  which  he  had  not  exe- 
cuted and  tbe  sheritrs  conclusion  that  the 
witness  was  not  In  the  county  and  t±e  testi- 
mony of  the  deputy  solicitor  that  witness  waa 
cutting  some  telegraph  poles  down  aa  the 
river.  This  was  not  suffidoit  proof  to  estab- 
lish nonresldence  or  absence  trom  the  state. 
Harwell  v.  State,  12  Ala.  App.  265,  68  SouQl 
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SOO;  Bdl  T.  State,  166  Ala.  70,  47  Sonth. 
242;  Dennis  v.  State,  118  Ala.  72,  23  South. 
1002;  McMann  v.  State,  113  Ala.  86,  21 
Soath.  418.  So  far  as  the  eyidence  in  this 
caae  shows,  Orabam  was  still  "down  the 
river,"  in  Limestone  connty,  catting  tele- 
graph poles.  In  the  absence  of  evidence 
proving  that  Graham  was  a  nonresident  and 
temporarily  in  the  state,  it  was  incumbent 
upon  the  state  to  show  by  evidence  that, 
after  diligent  search  in  such  places  as  be  was 
liaUe  to  be,  he  could  not  be  found.  Although 
every  reasonable  presumption  will  be  in- 
dulged in  favor  of  the  trial  court  in  its  rul- 
ings in  connecticn  with  the  establishment  of 
predicates,  to  uphold  the  finding  in  this  case 
would  be  to  octend  the  rule  beyond  the  lim- 
its of  legitimate  presumption. 

[10,11]  It  Is  earnestly  insisted  by  counsel 
for  the  state,  in  an  able  brief,  that,  granting 
the  contentions  of  appellant,  this  is  a  case 
for  the  application  of  rule  45  (61  South,  iz), 
in  that  the  testimony  of  Graham  did  not 
probably  Injuriously  affect  substantial  rights 
of  the  defendant  True,  Graham's  testimony 
was  only  cumulative,  but  great  importance 
was  attached  to  It  by  the  state  on  the  trial, 
and  to  our  mind  it  would  be  a  dangerous  con- 
struction indeed  for  the  courts  to  hold  that  the 
entire  testimony  of  an  eyewitness  to  a  di£a- 
culty  was  necessarily  without  effect  on  the 
Jury  In  the  making  up  of  Its  verdict  Rule 
4S  was  a  long  step  forward  in  the  adminis- 
tration of  substantial  justice,  without  un- 
necessary delay,  caused  by  technical  errors 
having  no  substantial  effect  on  the  result  of 
trials,  but  the  rule  will  always  be  applied 
with  caution  lest  what  was  Intended  to  pro- 
mote Justice  should  prove  to  be  a  denial  of 
substantial  rights.  We  cannot  agree  with  the 
contena<xi  that  rule  46  should  be  applied  .In 
this  case. 

[12]  Charge  30,  if  not  otherwise  objection- 
able, was  argumentative,  and  for  that  reason 
was  properly  refused. 

For  the  error  pointed  out,  the  judgmoit  Is 
reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

On  Remand  from  Supreme  Court 

PER  CURIAM.  This  case  having  being  re- 
manded to  this  court  for  further  considera- 
tion, we  h<dd  that,  after  making  proper  al- 
lowance for  the  finding  of  the  trial  court,  a 
sufficient  predicate  has  not  been  proven  au- 
thorizing the  state  to  introduce  secondary 
evidence  of  the  testimony  of .  the  witness 
Graham,  who  bad  testified  on  the  prellmlnar}- 
trlal  of  defendant  before  the  committing 
magistrate,  and  who  was  not  present  at  the 
trial,  it  not  having  been  shown  by  competent 
evidence  that  Rankin  was  a  nonresident  of 
the  state  or  that  his  whereabouts  were  un- 
known and  his  testimcmy  at  first  hand  un- 
obtainable by  due  diligence.     State  ex  reL 


Attorney  General  (8  Dlv.  808,  Supreme  Court. 
November  term,  1920)  87  South.  700. 

The  judgment  Is  reversed,  and  the  canae  !■ 
remanded. 

Reversed  and  remanded. 


(20S  Ala.  Iff) 
WIGGINTON  V.  STATE. 
Ex  parte  STATE  sx  ral.  SMITH.  Atty.  Gm. 

(8  Dlv.  306.) 
(Supreme  Court  of  Alabama.    Dec.  23,  1820.) 

1.  Criminal  law  «=3698( I)— Evidence  shonld 
be  oonsldered  In  establlshlna  predloate^  thoaah 
It  might  have  b«»a  excluded  on  groands  not 
urged. 

If  testimony  adduced  to  establish  a  predi- 
cate for  the  admission  of -testimony  given  on  a 
preliminary  hearing  was  admitted  without  er- 
ror,  it  should  have  been  considered,  though  its 
admissibility  might  have  been  challenged  on 
grounds  not  urged. 

2.  Criminal  law  4=3695(4)— Objeetloas  to  evi- 
dence of  testimony  on  preliminary  heariofl 
for  want  of  snffioient  prallcate  held  suffloieat. 

Objections  to  the  admissloB  of  testimony 
given  by  an  absent  witness  on  preliminary  hear- 
ing because  a  proper  predicate  had  not  t>een 
laid  for  secondary  evidence  or  for  the  intro- 
duction of  testimony  of  a  witness  on  prelimi- 
nary bearing  and  because  there  was  not  suffi- 
cient proof  of  nonresidence  were  sufficient 

3.  Criminal  law  «s»943(l)— When  testimony 
on  preliminary  hearing  admissible  stated. 

If  testimony  was  given  by  an  absent  wit* 
neas  under  oath  on  defendant's  preliminary 
trial  before  a  magistrate  of  competent  jaria- 
diction,  and  the  right  of  cross-examination  was 
afforded,  and  the  whereabouts  of  the  witness 
is  unknown  and  his  testimony  at  first  band 
onobtainable  by  due  diligence,  the  testimony  on 
such  preliminary  trial  may  be  proved  on  de- 
fendant's trial  for  the  same  offense. 

Certiorari  to  Court  of  Appeals. 

Van  Wlgglnton  was  convicted  of  murdw 
in  the  second  degree,  and  his  conviction  was 
reversed  by  the  Court  of  Appeals  (87  South. 
698),  and  the  State,  on  relation  of  its  At- 
torney General,  petitions  for  certiorari  to 
review  and  revise  the  judgment  of  the  Court 
of  Appeals.  Writ  granted.  Judgment  re- 
versed, and  cause  remanded  to  the  Court  of 
Appeals. 

J.  Q.  Smith,  Atty.  Gen.,  and  Callahan  & 
Harris,  of  Decatur,  for  petitioner. 
W.  R.  Walker,  of  Athens,  opposed. 

BROWN,  J.  After  holding  that  the  ob- 
Jectlcms  taken  by  the-  defendant  to  the  testi- 
mony offered  by  the  state  for  the  purpose  of 
laying  a  predicate  for  the  Introductioa  of 
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testimony  of  the  absent  witness  Qrabam, 
given  on  the  preliminary  trial  of  the  defend* 
ant,  were  nnaTalUng  because  they  did  not 
point  out  any  infirmities  In  the  testimony, 
the  Court  of  Appeals,  rejecting  a  part  of  the 
testimony  offered  for  that  purpose,  holds  that 
what  remained  was  not  sufficient  to  consti- 
tute a  predicate  on  which  the  testimony  of 
the  absent  witness  could  be  received. 

[1]  If  the  testimony  adduced  to  establish 
the  predicate  was  admitted  without  error, 
though  its  admissibility  might  have  been 
challenged  on  grounds  not  urged,  all  the  tes- 
timony going  to  establish  the  predicate  should 
have  been  considered  by  the  court  Sterne 
V.  State,  20  Ala.  43 ;  Billingsley  v.  State,  96 
Ala.  126,  11  South.  409;  Hays  v.  Lemolne, 
166  Ala.  465,  47  South.  97. 

[2,  8]  The  question  presented  by  the  objec- 
tions as  to  the  sufficiency  of  the  predicate — 
and  we  hold  that  either  of  the  grounds  stated 
were  sufflcient  for  that  purpose — is,  after 
making  proper  allowance  for  the  finding  of 
the  trial  court:  Does  it  sufficiently  appear 
that  the  proposed  testimony  was  given  by  the 
witness  under  oath  on  the  preliminary  trial 
of  the  defendant  for  the  offense  for  which  he 
1b  now  being  tried  before  a  magistrate  of 
competent  Jurisdiction,  where  the  right  of 
cross-examination  was  .afforded,  and  that 
the  whereabouts  of  the  witness  was  unknown 
and  his  testimony  at  first  hand  unobtainable 
by  due  diligence?  Pope  y.  State,  183  Ala. 
62,  63,  63  South.  71;  Pmltt  v.  State,  92  Ala. 
43,  9  South.  406;  Ohamberlyne's  Handbook 
on  Ev.  I  264.  If  these  facts  appear,  the  tes- 
timony on  the  former  trial  was  competent. 
If  this  predicate  was  not  established,  the 
testimony  was  not  admissible. 

The  writ  of  certiorari  will  be  granted. 
The  Judgment  of  the  Court  of  Appeals  will 
be  reversed,  and  the  cause  remanded  to  that 
court  for  further  consideration. 

Writ  granted. 

All  the  JuBtices  concur. 


(17  Ala.  App.  E36) 

KING  V.  STATE.    («  DIv.  679.) 

(Court  of  Appeals  of  Alabama.    June  1,  1920. 
Rehearing  Denied  June  22,  1920.) 

I.  CrfmlBal  law  <8=>723  (3)— Statement  of  bo- 
lleitor  In  argument  held  not  of  fact,  ttat  his 
eonduslon  as  to  effeot  of  oonviotlon. 

Statement  of  the  solicitor  in  argument,  "If 
yon  give  defendant  the  punislunent  he  deserves, 
then  when  yon  read,  'Another  Policeman  Mur- 
dered,' you  will  not  feel  that  yoa  have  been, 
hy  your  action,  *  *  *  in  any  manner  re- 
sponsible," is  not  one  of  fact,  but  the  solicitor's 
inference  or  concdusion  and  his  opinion  as  to 
after  effect  on  the  jnrors  of  their  action. 
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2.  Criminal  law  <s=9728(2)— RoIIob  of  trial 
eonrt  on  remark  of  solloitor  ahould  be  In- 
voked promptly. 

To  put  the  trial  court  in  error  with  respect 
to  supposed  improper  remarks  of  the  solicitor, 
it  should  appear  that  its  ruling  was  appropri- 
ately invoked  promptly  on  the  making  of  the 
remark. 

3.  Criminal  law  4=>789(2)— Defining  of  "rea- 
sonable doubt"  to  Jury  held  not  error. 

For  the  court,  after  stating  that  a  Jury 
should  not  convict  till  satisfied  beyond  a  rea- 
sonable doubt  of  guilt,  to  state  relative  to 
meaning  of  reasonable  doubt:  "You  cannot  es- 
tablish gunt  to  a  mathematical  certainty.  7oa 
can  only  do  it  to  that  certainty  as  you  weigh 
the  everyday  affairs  of  life  that  yon  come  in 
contact  with.  A  reasonable  doubt  means  a  real 
doubt  or  a  substantial  doubt  growing  out  of 
the  evidence;  It  !•  a  doubt  for  which  a  reaaon 
can  be  given"— is  not  error. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bea- 
Bonable  Doubt.] 

4.  Homicide  «s»300(l4)— Reqneeted  obarge  on 
Belf'defeBte  held  to  Ignore  aeeesslty  of  dan- 
ger and  laok  of  means  of  safe  retreat. 

Requested  charge  in  homicide  on  self-de- 
fense held  faulty  in  ignoring  doctrine  that  be- 
fore self-defense  can  be  invoked  there  must  be 
an  element  of  real  or  apparent  danger  and  lack 
ot  means  of  safe  retreat. 

5.  Homldde  <S=9l  1 8(1)— Person  attacked  not 
Hooondltlonally  abaolved  from  doty  of  retreat. 

Relative  to  right  of  self-defense,  a  person 
attacked  la  not  absolved  from  the  duty  of  re- 
treat, if  it  reasonably  appears  that  by  retreat 
he  can  avoid  the  danger. 

6.  Homicide  «=»300(I4)— Reqaested  charge  on 
self-defense  faulty  in  omitting  bona  flde  bSe- 
ilef  of  peril. 

Requested  charge  in  homicide  on  self-de- 
fense heM  faulty  in  omitting  the  bona  fide  be- 
lief of  defendant  of  his  peril  when  he  shot  de- 
ceased. 

7.  Criminal  law  iS=3829(I)— Enough  that  re- 
quested charge  was  covered  by  those  given. 

It  is  enough  that  a  refused  requested  charge 
was  covered  by  some  of  the  other  charges  giv- 
en for  defendant. 

Appeal  from  GIrcait  (Tourt,  Tuscaloosa 
(bounty;  Edward  De  Graff enried.  Judge. 

Tossie  King  was  convicted  of  manslaughter 
for  the  killing  of  one  W.  G.  Thrower,  a  po- 
liceman. In  the  dty  of  Tuscaloosa,  and  he 
appeals.  Affirmed.  Certiorari  denied,  87 
South.  708. 

Most  of  the  facta  sufficiently  appear  from 
the  opinion  of  the  court.  The  following  are 
the  charges  referred  to  In  the  opinion  as  re- 
fused to  the  defendant: 

(1)  If  you  believe  from  the  evidence  In  this 
case  that  the  defendant  did  not  provoke  or 
bring  on  the,  difficulty,  but  approached  the  de- 
ceased in  an  orderly  and  peaceful  manner,  and 
the  deceased  angrily  and  insultingly  advanced 
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towards  Vim,  and  drew  bis  pistol  or  placed  hla 
hand  nptin  or  in  the  direction  of  hia  pistol 
pocket  in  such  manner  as  to  indicate  to  a  rea- 
sonable mind  that  his  purpose  was  to  draw 
«nd  fire,  the  defendant  was  authorized  to  antic- 
ipate him  and  fire  first  or  to  continue  to  fire 
until  the  threatened  danger  had  passed. 

(2)  It  is  your  duty  to  find  the  defendant  not 
^ilty  if,  after  considering  all  the  evidence  in 
this  case,  there  is  a  reasonable  doubt  in  your 
mind  as  to  whether  at  the  time  King  fired  the 
fatal  shot  Thrower  had  drawn  or  was  attempt- 
ing to  draw  his  pistol,  and  while  so  doing  was 
advancing  or  preparing  to  advance  on  King  in 
a  threatening  manner,  and  that  King  had  at 
the  time  of  or  immediately  preceding  the  difS- 
culty  said  or  done  nothing  reasonably  calcu- 
lated to  provoke  the  difficulty,  and  that  at  the 
time  he  fired  King  was  under  the  reasonable 
belief  that  there  was  no  avenue  of  escape  to 
him  without  increasing  his  danger. 

J.  M.  Foster  and  McKlnley, 'McQueen  & 
Aldrldge,  all  of  Tnscaloosa,  for  appellant. 
J.  Q.  Smitb,  Atty.  Gen.,  for  the  State. 


MERRIXT,  J.  The  defendant  was  tried 
and  convicted  under  an  indictment  charging 
manslaughter  in  the  first  degree,  his  punlsb- 
ment  being  fixed  at  three  years  In  the  peni- 
tentiary. The  solicitor  in  bis  closing  argu- 
ment to  the  jury  made  ase  of  the  following 
language: 

"If  you  will  give  this  man  the  punishment 
which  he  deserves,  then  when  yon  plclc  up  a 
newspaper  and  see  in  big  headlines  'Another 
Policeman  Murdered,'  you  will  not  feel  that  you 
bave  been,  by  your  action  in  this  case,  in  any 
manner  responsiUe  for  the  Icilling." 

To  this  statement  and  remark  by  the  solic- 
itor the  defendant  In  open  court  objected 
and  moved  the  court  to  exclude  the  remark 
and  statement  from  the  jury,  but  the  court 
overruled  the  objection  and  refused  to  ex- 
clude tbe  r^nark  and  statement  from  the 
Jury,  and  the  defendants  reserved  an  excep- 
tion. 

[1]  For  the  statement  or  remark  to  come 
within  tbe  rule  laid  down  in  Cross  t.  State, 
68  Ala.  476,  and  upheld  in  the  case  of  B.  R., 
L.  &  P.  Co.  T.  Gonzalez,  183  Ala.  273,  61 
South.  80,  Ann.  Cas.  1916A,  643,  the  state- 
ment or  remark  must  be  made  as  of  fact. 
The  fact  must  be  unsupported  by  any  evi- 
dence and  must  be  pertinent  to  tbe  issue,  or 
Its  natural  tendency  must  be  to  influence  the 
dSndlng  of  the  jury.  Tbe  statement  objected 
to  was  not  of  fact,  but  was  an  inference  or 
conclusion  of  tbe  solicitor  and  bis  opinion  aa 
to  what  after  effect  might  be  produced  on 
tbem  by  tbelr  action  In  the  case. 

Although  the  record  shows  that  objection 
was  made  to  tbe  statement  which  was  used 
In  tbe  solicitor's  closing  argument  to  the 
jury,  It  does  not  show  that  objection  was 
made  to  the  statement  at  tbe  time  made,  and, 
as  stated  Ui  B.  IL,  Ik  &  P.  Go.  t.  Gonzalez, 
supra: 


"This  may  wdl  have  been  done  under  this 
recital  an  hour  or  more  after  the  •  •  • 
statements  wers  made  by  connseL" 

[2]  To  put  (be  trial  court  In  error,  It 
should.  In  general,  be  made  to  appear  that 
its  ruling  was  appropriately  invoked  prompt- 
ly upon  the  utterance  of  tbe  supposedly  im- 
proper remark.  Birmingham  Nat  Bank  v. 
Bradley,  108  Ala.  208,  19  South.  791 ;  B.  B., 
L.  &  P.  Co.  v.  Morris,  163  Ala.  190,  60  South. 
198. 

No  motion  was  made  for  a  new  trial  in  tbe 
case  at  bar. 

[3]  In  Its  oral  charge  to  the  Jnry  tbe  court 
among  other  things,  said: 

"Ton  cannot  establish  guilt  to  a  mathemat- 
ical certainty.  You  can  only  do  it  to  that  cer- 
tainty as  you  weigh  the  everyday  affairs  of 
life  Uiat  you  come  in  contact  with.  A  reasona- 
ble doubt  means  a  real  doubt  or  a  substantia] 
doubt  growing  out  of  tlie  evidence;  it  is  a 
doubt  for  which  a  reason  can  be  given." 

Tbe  defendant  excepted  to  this  part  of  tbe 
charge,  and  made  separate  exceptions  to  each 
sentence  of  that  portion  of  tbe  charge  set  out 
above.  Immediately  preceding  tbe  portion  of 
the  oral  charge  set  out  above  the  court 
stated: 

"I  shall  instruct  yon  as  to  what  a  reasona- 
ble doubt  means,  and  you.  will  bear  that  in  mind. 
A  jury  should  not  convict  any  man  nntU  that 
jury  is  satisfied  beyond  a  reasonable  doubt  <^ 
hia  guflt" 

It  must  be  borne  in  mind  that  tbe  Judge, 
a  human  being,  was  endeavoring  to  make 
dear  to  the  Jury,  12  other  human  beings. 
Just  what  was  the  real,  every  day,  all  the 
year  around,  meaning  of  those  two  words 
"reasonable  doubt"  wblcb  bave  been  tbe 
cause  of  so  much  confusion  and  misunder- 
standing. Being  fully  aware  that  in  the 
whole  domain  of  Imowledge  mathematical 
facts  alone  are  capable  of  that  precise  and 
logical  demonstration  which  absolutely  con- 
vinces the  mind  and  leaves  no  room  for  any 
doubt  whatever,  it  was  well  that  the  Judge 
should  charge  tbe  Jury  that  the  guilt  of  tbe 
defendant  could  not  be  established  to  a  math- 
ematical certainty.  When  one  has  solved  a 
given  problem  in  geometry  and  has  demon- 
strated the  correctness  of  his  solution  by  ap- 
plying to  it  the  rules  of  that  science  and  the 
knowledge  which  be  already  possesses,  the 
certainty  of  the  facts  involved  has  been  dem- 
onstrated by  a  chain  of  facts  and  argument 
which  must  completely  convince  the  mind  of 
every  sane  man.  Sudi  a  demonstration  not 
only  convinces  the  mind  of  the  truth  of  a 
proposition,  but  absolutely  excludes  tbe  pos- 
sibility that  a  contradictory  proposition  Is 
true.  But  as  regards  our  knowledge  of  bn- 
man  affairs  derived  from  the  testimony  of 
witnesses,  this  is  absolutely  impossible.  Such 
facts  cannot  be  scientifically  demonstrated  to 
be  true,  and  it  strikes  us  as  a  perfectly  safe 
rule  that  tbe  certainty  required  of  the  Jnry 
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might  safely  be  atrlved  at  by  weighing  and 
considering  the  testimony  as  they  weigh  the 
eveiyday  affairs  of  life,  to  the  certainty,  of 
course,  that  they  should  be  satisfled  beyond  a 
reasouble  doubt  of  the  guilt  of  the  accused, 
and  this  reasonable  doubt  being  a  substantial 
doubt  arising  out  of  the  eTldence.  A  reason- 
able doubt  Is  a  doubt  for  which  a  reason  can 
be  given.  Jones  v.  State,  120  Ala.  308,  25 
South.  204;  Walker  v.  State,  117  Ala.  42,  23 
South.  149;  Hodge  v.  State,  97  Ala.  87,  12 
South.  164,  38  Am.  St.  Rep.  145. 

[4,  S]  Refused  written  charge  numbered 
1  was  faulty  in  that  it  Ignores  the  .doctrine 
that  before  a  defendant  can  invoke  self- 
defense  there  must  be  the  element  of  real  or 
aK>arent  danger  and  lack  of  means  of  safe 
retreat.  A  person  attacked  is  not  absolved 
from  the  duty  of  retreat,  If  it  reasonably  ap- 
pears that  by  retreat  he  can  avoid  the  dan- 
ger. Kirkland  v.  State,  141  Ala.  46,  37  South. 
352;  Parker  v.  State,  153  Ala.  25,  45  South. 
248. 

[I]  Written  <ibarge  numbered  2  omits  the 
boBa  fide  belief  of  the  defendant  of  his  peril 
at  the  time  he  shot  the  deceased.  It  may  be 
otherwise  bad.  Whitmore  v.  State,  168  Ala. 
45,  52  South.  909. 

[7]  Refused    written  diarge  numbered    8 
was  covered  by  one  or  more  of  the  40  given 
written  charges  for  the  defendant 
'     We  9nd  no  error  in  the  record,  and  the 
Judgment  of  the  circuit  court  is  affirmed. 

Affix^ed. 

(IDS  Ala.  11) 

KINQ  V.  STATE.    (6  DIv.  126.) 

(Supreme  Court  of  Alabama.    Oct  28,  1920.) 

Certiorari  to  Court  of  Appeals. 

Tossle  King  wag  convicted  of  manslaughter, 
judgment  was  affirmed  by  Court  of  Appeals  (87 
Sooth.  701),  and  lie  applies  for  certiorari.  Writ 
denied. 

McKinley,  McQueen  &  Aldridge   and  3.  M. 
Foster,  all  of  Tuscaloosa,  for  appellant 
J.  Q.  Smith,  Atty.  Oen.,  for  the  State. 

BROWN,  J.  Application  of  Tossle  King  for 
certiorari  to  the  Court  of  Appeals  to  review 
and  reverse  the  Judgment  and  decision  of  said 
court  rendered  in  the  case  of  King  t.  State,  87 
South.  701.     Writ  denied. 


(17  Ala.  App.  596) 

LOCASCIO  V.  BARBER.    (6  DIv.  743.) 

(Court  of  Appeals  of  Alabama.    June  1,  1020. 
Rehearing  Denied  Nov.  9,  1920.) 

I.  Landlord  and  tenant  «=3|g5(l)  —  Tenant'* 
liability  for  rent  after  abandonment  not  af- 
fe«ted  by  landlord's  entry. 
Where  property  has  been  abandoned  by  the 

tenant,  the  landlord  may  enter  npon  the  prem- 
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ises  for  tiie  purpose  of  caring  for  them  and 
preventing  trespass  or  other  depredation,  with- 
out affecting  the  tenant's  liability  for  future 
rent  since  the  action  of  the  landlord  in  so  do- 
ing does  not  Interfere  with  the  tenant's  right 
to  use  the  premises;  but,  where  the  action  of 
the  landlord  is  such  as  to  aononnt  to  eviction, 
the  contract  of  rental  determines,  and  the  lia- 
bility for  rent  ceases. 

2.  Landlord  and  tenant  (8=>i  10(2)— Landlord's 
entry  on  abandoned  premises  merely  to  pre* 
serve  them  did  not  terminate  tenancy. 

Where  tenant  abandoned  premises,  the  act 
of  the  landlord  in  closing  up  the  house,  so  as  to 
preserve  it  and  to  advertise  it  for  rent  did  not 
terminate  the  tenancy,  notwithstanding  provi- 
sion of  lease  entitling  landlord  to  re-enter  the 
precnises  and  annul  lease  oa  lessee's  failure  to 
pay  rent  or  violation  of  other  condition  of  lease. 

3.  Landlord  and  tenant  «=»I95(2)  —  Landloni 
by  r«-r*ntlng  abandoned  premises  evieted  for* 
mer  tenaat. 

Landlord,  by  renting  premises  abandoned  by 
tenant  prior  to  expiration  of  lease  to  third  par- 
ty,  evicted  the  former  tenant  and  absolved  such 
tenant  from  liability  for  fntnre  rent  though 
rent  paid  by  the  new  tenant  was  a  lesser 
amount  than  that  the  former  tenant  had  con- 
tracted  to  pay. 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty; Dan  A.  Green,  Judge. 

Action  by  Arlie  Barber  against  F.  P.  Loc- 
ascio.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Certiorari  d«iied,  87  Soutli.  704. 

William  Vaughan  and  Smith  &  McCary, 
all  of  Birmingham,  for  appellant 

Graham  Perdue  and  Arlie  Barber,  both 
of  Birmingham,  for  appellee. 

8AMF0RD,  J.  The  defendant  occupied 
the  premises  under  the  contract  of  rental 
until  some  time  in  February,  and  then,  with- 
out notice  to  his  landlord  or  fault  on  the  part 
of  the  landlord,  moved  out  and  abandoned 
the  property,  leaving  it  vacant  and  uncared 
for,  and  was  not  seen  by  the  landlord  for 
more  than  a  year.  Upon  being  informed  of 
the  condition  of  the  property,  and  that  It 
was  left  open,  and  all  of  the  effects  of  de- 
fendant gone,  and  that  the  defendant  had 
left  no  keys,  the  landlord  fastened  up  the 
house  and  left  it  vacant  until  May  1st  when 
he  rented  it  to  another  tenant  at  a  reduced 
rent  for  the  balance  of  the  term  and  put  the 
new  tenant  in  possession.  This  he  did  wltb- 
out  consulting  defendant  or  seeing  him.  The 
contract  was  for  one  year,  but  called  for 
montmy  payments  of  |20  each,  in  advance, 
and  all  of  these  were  paid  to  February  Ist 

[1-3]  It  is  true  the  plaintiff  testified  that 
when  he  found  that  the  defendant  had  aban- 
doned the  premises  he  "took  possession," 
but  this  was  a  conclusion.  The  facts  testi- 
fied to,  as  to  what  he  did,  were  to  dose  up 
the  house  in  such  manner  as  to  preserve  it 
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and  advertise  It  for  rent  Where  property 
has  been  abandoned  by  a  tenant,  the  landlord 
may  enter  upon  the  premises  for  the  purpose 
of  caring  for  them  and  preTentlng  trespass 
or  other  depreciation,  wlthont  affecting  the 
tenant's  UabUlty  for  future  rent.  16  R.  O.  L. 
p.  970,  i  482,  note  8.  This  In  no  wise  Inter- 
feres with  the  tenant's  right  to  use.  Where, 
however,  the  landlord  takes  such  action  as 
that  it  amounts  to  an  eviction,  the  contract 
of  rental  Is  determined  and  the  liability  for 
rent  ceases.  Schuisler  .&  Donnell  v.  Ames, 
16  Ala.  73,  50  Am.  Dec  168;  Roll  v.  Howell, 
«  Ala.  App.  171,  62  South.  463.  Under  the 
facts  in  this  case,  the  eviction  took  place  oa- 
May  Ist,  after  which  time  plaintiff  was  not 
entitled  to  recover  rent  from  defendant,  al- 
though the  rent  was  for  a  lesser  amount 
than  the  contract  called  for. 

Under  the  undisputed  tacts,  the  i^aintiff 
Is  entitled  to  a  judgment  for  the  rent  due 
February  Ist,  March  1st,  and  April  1,  1915, 
at  $20  per  month,  with  interest  thereon,  plus 
a  reasonable  attomey''8  fee,  which  is  proven 
to  be  $2S.  This  would  amount  to  $115.40  at 
the  date  of  trial.  The  Judgment  rendered 
in  the  lower  court  is  only  $85;  of  which  the 
plaintiff  does  not  complain,  and  as  to  the 
defendant  It  is  error  wlthont  injury. 

There  Is  no  reversible  error  in  the  record, 
and  the  judgment  is  affirmed. 

Affirmed. ' 

On  Rehearing. 

It  is  urged  by  counsel  for  appellant  that 
this  court  has  not  given  consideration  to 
that  clause  in  the  written  lease  whereby  it 
is  provided: 

"Should  the  lessee  fail  to  pay  the  rents  as 
they  became  due  as  aforesaid,  or  violate  any 
other  condition  of  this  lease,  the  lessor  shall 
then  have  the  right  at  his  option  to  re-enter 
the  premises  and  annal  this  lease." 

It  was  not  necessary  for  the  court  to  pass 
upon  that  clause  in  the  contract  under  the 
facts  as  presented,  there  being  no  evidence 
to  show  that  the  lessor  exercised  the  option 
under  the  lease  to  annul  the  same.  Whether 


the  lessor  entered  after  abandonment  by  the 
lessee,  independent  of  the  lease,  or  whether 
he  entered,  by  reason  of  the  exerdae  of  the 
option  In  the  lease  is  of  no  moment.  Tbat 
the  actual  entry  took  place  on  May  Imt  Axes 
the  liabilities  and  rights  of  the  parties  In  this 
suit,  and  this  fact  is  estaUlshed  by  the  evi- 
dence, to  the  satisfaction  of  this  court. 
Appllcution  overruled. 


(W  Ala.  10 

Petition  of  LOCASCIO. 

LOCASCIO   V.    BARBER. 

(6  DIv.  205.) 

(Snpreme  Court  of  Alabama.    Dec.  2,  1920.) 

Certiorari  ®=368— Supreme  Court  will  aet  rs- 
view  determination  of  Court  of  Appeals  •■ 
question  of  fact. 
The  Supreme  Coart  will  not,  on  certiorari, 
review  the  determination  of  the  Court  «t  Ap- 
peals on  a  question  of  fact. 

Certiorari  to  Court  of  Appeals. 

Petition  for  certiorari  by  F.  P.  Locasdo  to 
review  the  determination  of  the  Court  <tf  Ap- 
peals (87  South.  703)  in  affirming  the  judg- 
ment of  the  drcultl  court  in  the  action  b; 
Arlie  Barb»  against  F.  P.  Locasda  Writ 
denied. 

William  Vaughan,  Lonls  Silberman,  and 
Smith  &  McGary,  all  of  Birmingham,  for  ap- 
pellant 

Arlie  Barber,  of  Birmingham,  pro  m. 

PER  CURIAM.  The  question  presoited  by 
the  petition  for  certiorari  turns  upon  an  in- 
quiry of  fact  This  court  has  frequently  re- 
fused to  review  the  Court  of  Appeals  on  ques- 
tions of  fact 

Writ  denied. 

ANDERSON,  C  J.,  and  SATBB^  QABD- 
NER,  and  BROWN,  JJ.,  concur. 
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(Court  of  Appeals  of  Alabama.    June  1,  1920. 
Bebearing  Denied  June  22,  1920.) 

1.  Homiold*  «=9307(4)— InstraoUoii  that  ■■- 
der  evidence  defendant  c»nld  not  be  guilty  nf 
murder  or  manelaugMer  held  properly  r». 
fused. 

In  a  prosecution  for  murder,  where  the 
evidence  was  sufSdent  to  sustain  either  of  the 
charges  embraced  in  the  indictment,  written 
diarges  that  under  the  evidence  defendant  could 
not  be  guUty  of  murder  or  manslaughter  were 
property  refused. 

2.  Criminal  law  €=>I086(I4)  —  No  reversal 
for  failure  to  prove  venue,  where  record  falls 
to  show  that  It  was  brought  to  court's  atten- 
tion before  close  of  argument. 

Under  circuit  court  rule  36  (175  Ala.  zxl), 
the  court  will  not  be  put  in  error  for  refusing 
the  affirmative  charge,  or  refusing  a  motion  for 
new  trial,  where  the  record  does  not  affirma- 
tively show  that  the  prosecution'a  failure  to 
prove  venae  was  brought  to  the  court's  at- 
tention before  the  argument  was  concluded. 

3.  Homicide  ®=>I46— Malice  may  be  presum- 
ed from  use  of  deadly  weapon. 

The  malice  necessary  to  sustain  a  convic- 
tion for  murder  may  be  presumed  from  the  use 
of  a  deadly  weapon,  unless  the  circumstances 
surrounding  the  killing  rebut  malice. 

4.  Homicide  <s=>  13— Where  defendant  killed  de- 
ceased while  attempting  to  kill  another,  nal- 
loe  toward  latter  Is  available  to  stale. 

Where  defendant  shot  and  killed  deceased 
while  trying  to  kiU  another,  his  malice  toward 
each  other  is  available  to  the  state. 

B.  Criminal  law  «=3829(l)— Refusal  of  charge 
almost  identical  with  one  given  held  not  er- 
ror. 
In  a  prosecution  for  murder,  it  is  not  error 

to  refuse  defendant's  requested  diarge,  which 

is  almost  identical  with  another  charge  given 

at  defendant's  request. 

e.  Criminal  law  <e=>t064(6),  1 1 19(4)— Sclioi- 
tor's  remarks,  not  Incorporated  In  bill  of  ex- 
ceptions nor  a*  grounds  for  new  trial,  held 
■ot  reviewable. 

In  a  murder  prosecution,  where  the  solici- 
tor's remarks,  which  the  court  charged  the 
jury  should  not  consider,  were  not  incorporat- 
ed in  the  bill  of  exceptions,  nor  set  out  as 
ground  for  new  trial,  nor  in  any  other  way  pre- 
sented for  review,  the  matter  cannot  be  re- 
viewed. 

7.  Homicide  «=s>308(l)— ReqiiMted  Instniotlon 
as  to  first  degree  murder  held  properly  reTns- 
od,  because  eiliptloal. 
In  a  prosecution  for  murder,  a  requested 
instruction,  that,  "if  yon  believe  from  the  evi- 
dence in  this  case  that  the  defendant  did  not 
have  any  malice  or  had  not  premeditated  the 
killing  of  the  defendant,   then  the   defendant 
would  not  be  guilty  of  murder  in  the  first  de- 
gree," Md  bad,  among  other  things,  because 
elliptical. 


8.  Criminal  law  «=3829(l)— Refnsal  of  Instnio- 
tlons  on  natters  covered  by  others  not  er- 
ror. 

In  a  murder  prosecution,  it  was  not  error 
to  refuse  defendant's  instructions  on  matters 
properly  covered  by  the  court's  oral  charge. 

9.  Homicide  «s»307(4)— Instniotlon  for  acquit- 
tal, stating  hypothesis  for  conviction  for  man- 
slaughter, was  property  refused. 

In  a  prosecution  for  murder,  it  was  not  er- 
ror to  refuse  defendant's  instructions  for  ac- 
quittal of  all  crime,  when  under  the  hypothesis 
such  instruction  stated  the  defendant  could  be 
guilty  of  manslaughter  in  the  second  degree. 

ID.  Homicide  «=>304— Inatruotlon  as  to  acci- 
dental   homicide  held    properiy   refused,   as 
pretermitting  consideration  of  real  questions. 
In  a  prosecution  for  murder,   an  instruc- 
tion that,  "if  you  believe  from  the  evidence  in 
this  case  that  the  death  of  the  deceased  was 
unintentional  or  accidental,  you  should  find  the 
defendant  not  guilty,"  held  properly  refused, 
as   pretermitting   a   coDBideration    of    the    real 
questions  involved;   deceased  having  been  killed 
by  defendant  while  he  was  trying  to  kill  an- 
other. 

Appeal  from  Circuit  Court,  Jeffersoa  Coun- 
ty ;  William  B.  Fort,  Jadge. 

Manuel  Reaves  waa  convicted  of  murder  in 
the  second  degree,  and  he  appeals.    Affirmed. 
Certiorari  denied,  87  South.  706. 

Most  of  the  facts  saffidently  appear  from 
the  opinion.  The  person  killed  vras  Gharlie 
Burt,  while  the  person  fired  at  was  Susie 
Williams.  The  f<rilowing  diarges  were  re- 
fused to  the  defendant: 

(2)  If  yon  believe  from  the  evidence  in  tBis 
case  that  the  defendant  did  not  have  any  malice 
or  bad  not  premeditated  the  killing  of  the  de- 
fendant, then  the  defendant  would  not  be  guilty 
of  murder  in  the  first  degree. 

(9)  Before  yon  can  convict  the  defendant 
yon  must  believe  that  he  willfully,  wantonly, 
and  intentionally,  with  malice  aforethought,  did 
^e  said  pistol,  with  intent  to  kill  the  deceased 
or  some  one  else,  and  if  you  believe  that  from 
all  the  evidence  in  the  case  that  he  did  not 
fire  said  pistol  wantonly  and  intentionally,  and 
with  malice  aforetbought,  and  that  the  said 
pistol  was  fired  accidentally,  you  must  find 
the  defendant  not  guilty. 

(10)  If  you  believe  from  the  evidence  in 
this  case  that  the  death  of  the  deceased  was 
unintentional  or  accidental,  you  should  find  the 
defendant  not  guilty. 

W.  T.  Stewart,  of  Birmingham,  for  appel- 
lant 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

PKR  CURIAM.  [1]  The  contention  of  the 
state  was  that  in  an  attempt  to  murder  one 
Susie  Williams  the  defendant  fired  a  pistol 
at  her,  and  that  deceased,  a  bystander,  was 
killed.  There  was  evidence  tending  to  sup- 
port this  contention.  The  defendant,  on  the 
contrary,  while  admitting  the  kllHng,  clalm- 
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ed  that  It  waa  purely  acddental,  and  tbe 
evidence  offered  in  his  behalf  tended  to  sup- 
port this  theory.  The  cause  was  submitted 
to  the  Jury  under  a  careful  and  able  charge 
of  the  court  trying  the  case,  during  which 
the  different  degrees  of  homicide  were  dear- 
ly and  concisely  explained  in  detail,  and  in 
ancb  manner  that  the  average  iutot  could 
easily  understand. 

[2]  There  was  evidence  sufficient  to  sus- 
tain either  of  the  charges  embraced  in  the 
indictment,  and  written  charges  to  the  ef- 
fect that  under  the  evidence  defendant  could 
not  be  guilty  of  murder  or  manslaught^ 
were  properly  refused.  Ifartin  v.  State,  81 
South.  851.  And  under  circuit  court  rule  35 
(175  Ala.  rxl)  the  court  will  not  be  put  In 
error  for  refusing  the  afflrmative  charge,  or 
for  refusing  a  motion  for  new  trial,  wherei 
the  record  does  not  affirmatively  show  that 
the  prosecution's  failure  to  prove  venue  was 
brought  to  the  court's  attention  before  the 
argument  was  concluded.  Jones  v.  State,  13 
Ala.  App.  10,  68  South.  690;  Pounds  r. 
State,  15  Ala.  App.  223,  73  South.  127. 

[S,  4]  In  a  case  of  homicide,  the  malice 
necessary  to  sustain  a  convlctl(m  for  murder 
may  be  presumed  from  the  use  of  a  deadly 
weapon,  unless  the  circumstances  surround- 
ing the  killing  rebut  the  malice.  In  this 
case  it  is  not  claimed  that  defendant  had 
malice  towards  the  deceased,  but  malice,  if 
such  he  had,  existed  towards  Susie  Williams^ 
his  paramour,  whom  he  was  trying  to  kill, 
and  such  malice  as  he  entertained  towards 
her  was  available  to  the  state  In  making  out 
its  case  against  the  defendant  In  this  the 
state  was  not  forced  to  rely  on  the  fact  that 
the  killing  was  done  with  a  deadly  weapon ; 
but  there  was  some  evidence  of  expressed 
ill  will  by  the  defendant  towards  Susie  Wil- 
liams, the  woman  It  Is  claimed  he  was  trying 
to  kill. 

IS]  Charge  6,  refused  to  the  defendant,  is 
almost  identical  with  diarge  8  given  at  the 
defendant's  request,  and  for  that  reason  waa 
properly  refused. 

[6]  Tbe  remarks  of  the  solicitor,  referred 
to  in  the  court's  oral  charge,  are  not  Incor- 
porated in  the  bill  of  exertions,  nor  are 
they  set  out  as  grounds  for  a  new  trial,  nor 
in  any  other  way  by  which  this  court  can 
be  caUed  on  to  review  them.  It  appears, 
however,  that  the  trial  Judge  was  at  great 
pains  to  repair  whatever  injury  had  been 
done  by  excluding  the  remarks  and  by  Charg- 
ing tbe  Jury  specifically  and  pointedly  not  to 
consider  them.  The  court  might  even  have 
g(Hie  further  and  granted  a  new  trial  oa 
that  ground,  if  it  had  been  asked,  or,  if  prop- 
er motion  had  been  made  at  the  time,  with- 
drawn the  case  from  the  Jury ;  but  the  queft- 
tlon  is  not  here  prefaented  In  such  manner  as 
it  can  be  reviewed. 

[J,  8]  Charge  2  was  bad  because,  among 


other  things,  it  is  elliptical.  Cbaiges  4,  5, 
and  7  were  covered  by  the  oourfs  oral 
charge,  and  were  for  that  reason  pRH)erly  re- 
fused.   Watklns  y.  State^  82  South.  e28. 

[I]  Charge  9  asks  for  an  instruction  for 
an  acquittal  of  all  crime,  when,  under  tbe 
hypothesis  stated,  defendant  could  he  guilty 
of  manslaughter  in  the  second  degree. 

[10]  Charge  10  confines  tbe  accidental  kill- 
ing to  the  deceased,  pretermitting  a  consider- 
aticm  of  the  real  questions  involved. 

We  find  no  error  in  the  record,  and  tlie 
Judgment  Is  affirmed. 

Affirmed. 

On  Behearlng. 

By  Inadvertence  this  cause  was  first  aa- 
slgned  to  MERRITT,  J.,  who  did  not  sit  dar- 
ing the  argument  of  the  case  oa  submission. 
The  opinion  heretofore  prepared  by  him  ia 
therefore  withdrawn,  and  the  foregoing  opin- 
ion ia  Bubetituted  as  the  opinion  of  the  ooort 
Tbe  condusions  of  law  being  the  same,  tbe 
application  for  rehearing  Is  overruled. 

Application  overruled. 


(XK  AlR.») 
REAVES  V.  STATE.  («  DIv.  I3Z) 

(Supreme  Court  of  Alabama.    Nov.  11,  USO.) 

Certiorait  to  Court  of  Appeals. 

Manuel  Reaves  was  convicted  of  morder  in 
the  second  degree,  and  he  appealed  to  the  Court 
of  Civil  Appeals,  which  affirmed  the  judgmeot 
(87  South.  706),  and  he  brings  certiorari.  Writ 
denied.  - 

W.  T.  Stewart,  of  Birmingham,  for  appellant 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

SOBCBBVILLB,  J.  Petition  of  Masml 
Reaves  for  certiorari  to  Conrt  of  Appeals  to 
review  and  revise  the  jndgmest  of  said  coart 
rendered  on  tbe  appeal  in  Beaves  t.  State,  87 
South.  706. 

Writ  denied. 


(17  Ala.  App.  SK) 
CUTCLIFF  V.  STATE.    (6  DIv.  704.)* 

(Court  of  Appeals  of  Alabama.    June  22,  1020. 
Behearing  Denied  Nov.  d,  1920.) 

I.  Homicide  «s»t42(5)  —  No  variance  as  to 
name  of  penM  aaaaulted  whera  she  taatMad 
that  her  name  was  a»  allegad. 
There  was  no  variance  between  an  indict- 
ment alleging  that  defendant  assaolted  "Mrs. 
W.  H.  C."  with  intent  to  mnrder  her  and  tbe 
evidence  where  she  testified  that  her  name  was 
Mrs.  W.  H.  C  though  she  also  testified,  and 
there  was  other  evidence,  that  her  Christian 
name  was  Julia,   especially  where  there  waa 
no  question  as  to  the  actaal  identity  of  the  in- 
jured party. 
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2.  Criminal  law  9=93(1,  570(2)  —  Defendant 
presumed  tane  and  must  prove  Insanity  by 
prDponderanoe  of  ovIdMOO. 

When  it  is  clearly  proTed  that  tbe  offense 
charged  has  been  committed  bj  defendant,  the 
law  presumes  that  he  was  sane  and  imposes 
OD  him  the  harden  of  proving  his  special  plea 
of  insanity  by  a  preponderance  of  the  evidence 
to  the  reasonable  satisfaction  of  the  jury. 

3.  Criminal  law  «=»S70(2)— Raasonabla  doobt 
of  sanity  does  not  Justl^  acquittal. 

A  reasonable  doubt  of  defendant's  sanity 
raised  by  all  the  evidence  does  not  authorize 
an  acquittid. 

Appeal  from  Ctrcalt  Court,  Jefferson  Coun- 
ty; H.  P.  Hefiln,  Judge. 

William  H.  CutcUff  was  convicted  of  as- 
sault with  intent  to  murder  his  wife,  and  he 
aiq>eal8.    Affirmed. 

Black,  Altman  k  Harris  and  J.  K.  Tay- 
lor, all  of  Birmingham,  for  appellant. 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

BRICKEN,  P,  J.  The  indictment,  omitting 
the  formal  parts  thereof,  charged  that  Wil- 
liam H.  CuteUfT  unlawfully  and  with  malice 
aforethought  did  assault  Mrs.  W.  H.  Cutcliff. 
with  the  intent  to  murder  her,  etc. 

That  the  assault  by  this  defendant  upon 
his  wife  was  committed  within  the  period 
covered  by  the  indictment  la  not  denied,  nor 
is  the  serious  character  or  nature  of  the 
assault  in  dispute.  The  defendant,  however, 
insists  that  no  conviction  can  be  had  in  this 
case  because  of  a  variance  between  the  alle- 
gation in  the  indictment  as  to  the  name  or 
identity  of  the  injured  party  and  the  proof 
adduced  thereto  on  the  trial  of  this  case,  and 
raises  this  question  in  several  different  ways. 

There  is  much  merit  and  sound  reasoning 
contained  in  the  well-pr^ared  brief  of  the 
able  counsel  for  appellant  on  this  questi(». 
We  are,  however,  constrained  to  hold  ad- 
verse to  their  contention  in  this  connection 
hy  virtue  of  the  authority  of  Jones  v.  State, 
181  Ala.  63,  75,  61  South.  434,  and  cases 
there  cited.  See,  also.  Will  Montgomery  v. 
State,  86  South.  182. 

[1]  In  the  instant  case  the  name  of  the 
injured  party  is  alleged  aji  "Mrs.  W.  H.  Cut- 
eUfT," and  when  this  witness  was  on  the 
stand  she  testified  that  her  name  was  "Mrs. 
W.  H.  CutcUff,"  which  testlmonly,  of  itself, 
tends  to  substantiate  the  averment  of  the  in- 
dictment in  this  respect.  It  is  true  that  on 
cross-examination  of  this  witness  she  testified 
tliat  ber  maiden  name  was  Julia  Giles,  and 
that  her  Christian  name  was  Julia,  and  dar- 
ing the  progress  of  the  trial  there  was  other 
evidence  to  the  same  effect.  But  the  evi- 
dence is  without  dispute  that  she  was  the 
wife  of  W.  H.  Cutcliff,  and  that  she  was 
generally  known  and  called  by  that  name. 
Nor  was  there  any  question  as  to  the  actual 


Identity  of  the  injured  party.  In  view  of  this 
evidence,  we  are  of  the  opinion  that  the  rul- 
ings of  the  court  upon  the  several  questions  in 
connection  with  this  matter  were  free  from 
error.  It  cannot  be  doubted,  however,  that 
the  better  practice  would  have  been  for  this 
allegation  of  the  indictment  to  have  con- 
tained the  Christian  name  of  the  injured  par- 
ty, wliich,  of  course,  could  easily  have  been 
obtained  by  the  grand  Jury,  while  engaged  in 
the  investigation  of  this  case. 

[2]  The  most  vital  question  upon  the  trial 
of  this  cause  was  upon  the  Issue  formed  un- 
der defendant's  plea  of  "not  guilty  by  reason 
of  insanity."  This  plea  was  interposed  in 
addition  to  the  plea  of.  "not  guilty"  upon  the 
arraignment  of  the  defendant.  The  general 
rule  is:  Where  it  is  clearly  proven  that  the 
offense  has  been  committed  by  the  defendant, 
the  law  presumes  he  was  sane  at  the  time 
of  its  commission ;  In  other  words,  the  bur- 
den is  upon  the  state,  nnder  the  plea  of  not 
guilty,  to  prove  beyond  a  reasonable  doubt 
and  to  a  moral  certainty  that  the  defendant 
committed  the  crime;  and  the  law  presumes 
every  man  to  be  sane.  Williams  v.  State,  13 
Ala.  App.  133,  69  South.  376.  The  law  im- 
poses upon  the  defendant  the  burden  of  prov- 
ing his  special  plea  by  a  preponderance  of 
the  evidence  to  the  reasonable  satisfaction  of 
the  jury.  McGhee  v.  State,  178  Ala.  4,  69 
South.  573 ;   Code  1907,  |  7175. 

[3]  A  reasonable  doubt  of  the  d^endant's 
sanity  raised  by  all  the  evidence  does  not 
authorize  an  acquittal.  Martin  v.  State,  119 
Ala.  1,  25  South.  255;  BosweU  v.  State,  63 
Ala.  307,  35  Am.  Bep.  20.  WhUe  it  is  possible 
that  this  rule  may  be  criticised  as  not  being 
sound  and. of  being  stare  decisis  In  its  nature, 
it  nevertheless  has  been  laid  down  as  the  rule 
prevailing  in  this  state  in  the  cases  of  Bos- 
weU V.  State,  supra;  Ford  v.  State,  71  Ala. 
385;  Parsons  v.  State,  81  Ala.  577,  2  Sonth. 
854;  Gunter  v.  State,  83  Ala.  96,  3  South. 
600;  MaxweU  r.  State,  80  Ala.  150,  7  South. 
824;  FonvUle  v.  State,  91  Ala.  39,  8  South. 
688;  Walker  v.  State,  91  Ala.  76,  9  South. 
87;  Georgia  Russell  v.  State,  87  South.  221: 
as  well  as  in  many  other  cases  unnecessary 
to  cite. 

During  the  trial  of  this  case,  nnder  the 
issue  formed  by  defendant's  special  plea, 
much  evidence  was  offered  pro  and  con  upon 
this  question,  and  the  court's  rulings  upon 
this  evidence  In  numerous  Instances  are  com- 
plained of  as  being  error.  We  refrain  fr(»n 
deaUng  specificaUy  with  each  of  these  rul- 
ings, for  no  good  purpose  can  be  thus  sub- 
served. However,  the  entire  court  has  taken 
up  and  given  the  most  careful  consideration 
to  each  and  every  exception  reserved  to  the 
ruUngs  of  the  court  in  this  connection,  and 
we  are  of  the  opinion  that  no  error  appears 
in  any  of  these  ruUngs  which  injuriously 
affected  the  substantial  rights  of  the  ^eteai- 
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ant  On  this  qnesHoo,  the  Insanity  of  tbe 
defendant,  the  evidence  was  in  sharp  and 
material  conflict,  and  It  therefore  became  a 
question  for  the  determinatiou  of  the  Jury. 

As  no  error  of  a  reversible  nature  appears 
in  any  of  the  rulings  of  the  court  complained 
of,  and  as  the  record  Is  free  from  error  also, 
it  follows  that  the  Judgment  (rf  the  lower 
court  must  be  affirmed. 

Affirmed. 

On  Rehearing. 

PER  CURIAM.  On  a  former  day  of  the 
present  term  of  this  court,  to  wit,  November 
0,  1920,  the  application  for  rehearing  in  this 
case  was  overruled.  Thereafter,  on  Novem- 
ber 23, 1820,  a  petition  for  writ  of  certiorari 
to  this  court  was  submitted  in  the  Supreme 
Court,  and  on  December  2, 1920,  the  Supreme 
Court  denied  the  writ,  without  opinion,  and 
on  January  13, 1921,  that  court  overruled  the 
application  for  a  rehearing  of  its  former 
order. 

Thereuiwn  the  learned  counsel  for  appel- 
lant applied  for  and  obtained  permission  to  file 
a  motion  in  this  court  that  matters  Involved 
and  the  questions  presented  be  again  given 
consideration  by  this  court  with  a  view  to  a 
modification  of  the  facts  stated  in  the  opinion 
of  this  court  as  well  as  several  propositions  of 
law  therein  announced.  While  this  course  is 
unusual,  the  manifest  earnestness  of  counsel 
in  behalf  of  their  client  has  Induced  this 
court  to  again  review  its  opinion,  and,  hav- 
ing done  so,  we  conclude  that  it  must  stand. 
In  denying  the  writ  the  Supreme  Court 
affirms  the  correctness  of  the  opinion  and  the 
holding  of  this  court  on  practically  every 
question  presented  by  the  record.  As  stated 
in  the  6riginal  opinion,  the  trial  of  this  de- 
fendant in  the  lower  court  was  withont  error 
prejudicial  to  his  substantial  rights. 

The  Judgment  of  affirmance  must  remain 
undisturbed,  and  the  application  for  rehear- 
ing again  overruled. 


(205  Ala.  IM) 

CUTCLIFF  V.  STATE.    (6  DIv.  202.) 

(Supreme  Court  of  Alabama.    Nov.  23,  1^0. 
Rehearing  Denied  Jan.  13,  1921.) 

Certiorari  to  Conrt  of  Appeals. 

William  H.  Cutcliff  was  convicted  of  assault 
with  intent  to  murder,  and  his  conviction  was 
affirmed  by  the  Court  of  Appeals  (87  South. 
706),  and  he  brings  certiorari.    Writ  denied. 

Black,  Altman  &  Harris  and  3.  K.  Taylor,  all 
<rf  Birmingham,  for  appellant. 
3.  Q.  Smith,  Atty.  Oen.,  for  the  State. 

GARDNER,  J.  Application  of  WiUiam  H. 
Oatdiff  for  certiorari  to  court  of  appeals  to 
review  and  revise  the  judgment  of  the  said 
eonrt  rendered  on  the  appeal  of  CntclifF  v. 
Stete,  87  South.  706.    Writ  denied. 


a7  AU.  App.  S9T) 

LOCKLEAR  V.  STATE.    (7  Dfv.  640.)* 

(Court  of  Appeals  of  Alabama.    Jane  IS,  1920. 
Rehearing  Denied  Nov.  9,  1920.) 

r.  Criminal  law  <9=»364(3)— Homicide  <8=>I80- 
Evldence  as  to  acta  of  defendant  following 
assault  iield  admissible  as  ras  gestn  and  at 
showing  mental  eondltlon. 
On  a  trial  for  assault  with  intent  to  mur- 
der, evideoce  that  after  the  assault  defendant 
walked   out   of   the   storehouse   where   it   oc- 
curred, looked  back,  and  told  a  companion  to 
"come  on"  and  got  into  an  aatomobile,  and 
drove  away  was  admissible  as  part  of  the  res 
gestse  knd  as  having  a  slight  tendency  to  show 
defendant's  mental  condition  at  the  time  of  the 
assault,  where  he  daimed  that  he  was  dmnk. 

2.  Homlclds  <S=9 1 80— Evidence  that  defendant 
drove  automobile  held  competent,  where  be 
claimed  he  was  drunk. 

Where  defendant,  charged  with  assault  with 
intent  to  murder,  claimed  he  was  too  dmnk  to 
form  a  felonious  intent,  evidence  that  he  was 
driving  an  automobile  when  he  came  to  the 
place  of  the  assault  and  when  he  left  was  com- 
petent 

3.  Homicide  «=3338(3)— Admission  of  0¥ldeaoe 
held  cured  by  subsequent  Introduction  of 
evidenoe  by  defendant. 

The  admission  of  evidence  tending  to  dis- 
prove defendant's  claim  that  he  was  dmnk. 
before  he  had  offered  any  proof  of  intoxication, 
if  error,  was  cured  by  subsequent  evidence  of 
intoxication  offered  by  defendant 

4.  Criminal  law  «s>404(4)— Clothing  won  by 
assaulted  person  held  admissible. 

On  a  trial  for  assault  with  intent  to  mur- 
der, the  clothing  worn  by  the  assaulted  party 
at  the  time  of  the  assault  was  admissible  to 
show  where  he  was  stabbed  and  the  amount  of 
blood  and  any  other  fact  connected  with  the 
difficulty  disclosed  by  an  examination  of  it 

5.  Criminal  law  iS=3404  (4)— Clothing  not  Isa4- 
mlsslble  because  cut  by  doctor  In  drassisf 
wounds. 

That  the  undershirt  worn  by  a  party  as- 
saulted with  intent  to  murder  was  cut  off  by  the 
doctor  who  dressed  the  wounds  did  not  render 
it  inadmissible^  unless  such  cutting  obliterated 
the  cuts  made  by  defendant's  knife  so  as  to 
prevent  identification;  it  being  for  the  jury  to 
say  which  cuts  were  made  by  the  doctor  and 
which  by  defendant 

6.  Homicide  <S=9268— Whether  cats  la  clothing 
corresponded  with  wounds  held  a  question  for 
the  Jury. 

On  a  trial  tor  assault  with  intent  to  mur- 
der, whether  cuts  in  the  assaulted  party's 
clothing  introduced  in  evidence  corresponded 
with  the  wounds  on  his  person  was  a  question 
for  the  jury. 

7.  Criminal  law  «=3i  170/2(2)  —  Onestlon  on 
eross-exami  nation  held  rendered  harmless  by 
answer  that  witness  did  not  know. 

Where  defendant  claimed  he  was  drank 
when  he  assaulted  the  proaecuting  witness,  any 
error  in  permitting  the  state  to  ask  his  wit- 
ness  on  cross-examination  where  he  bought 
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the  whisky  drank  hy  Mm  waa  without  injary, 
where  the  witveas  answered  that  he  did  not 
know. 

8.  Homldda  iS=»t80->Aets  and  ooaduot  befora 
and  after  difflouity  admlaslble  to  show  mental 
condition. 

On  » trial  for  assault  with  intent  to  murder, 
defendant's  acts  and  conduct  shortly  before 
and  shortly  after  the  difficulty  were  admissible 
as  going  to  show  his  mental  condition  at  the 
time  of  the  difficulty,  where  he  claimed  he  waa 
drunk. 

9.  Criminal  law  «s>85S(4)— Homicide  «=>I80, 
338(1)— Where  defendant  had  dinner  ahout 
time  of  assault  held  competent  or  harmlesa; 
fact  that  defendant  dined  with  Juror  Inma- 
terial. 

Where  defendant,  charged  with  aaaanlt  with 
intent  to  murder,  claimed  he  was  drunk,  evi- 
dence as  to  where  he  got  his  dinner  about  the 
time  of  the  assault  was  competent  if  it  shed 
any  light  on  the  qnestion  of  his  mental  condi- 
tion, and,  if  it  did  not,  was  liarmless,  and  the 
fact  that  he  dined  with  one  of  the  jurors  was 
immaterial. 

10.  Homicide  «s»l74(7)— Evidence  that  d». 
fendant's  flight  was  saoret  held  competent. 

Where  defendant  fled  to  another  state  ^ter 
Ua  aaaanlt  on  the  prosecuting  witness,  ca- 
dence that  the  flight  was  carried  out  with  secre- 
cy waa  admissible  as  tending  to  show  a  oon- 
scionsneaa  of  gnilt 

11.  Criminal  law  <^822(  1 1)— Instruction  as  to 
Inference  of  intent  held  not  erroneous  In  view 
«f  whole  charge. 

On  a  trial  for  assault  with  intent  to  mur- 
der, instructions  that  defendant'a  intent  must 
be  gathered  from  Us  conduct,  that  it  must  of 
necessity  be  inferred  from  the  character  of  the 
assault,  the  want  or  nae  of  a  deadly  weapon,  the 
presence  or  absence  of  excoae  or  palliating 
facts,  and  that  the  character  of  the  wounds 
might  be  considered,  etc.,  held  not  erroneous  as 
singling  out  or  giving  undue  prominence  to 
parts  of  the  testimony,  where  the  charge  as  a 
whole  was  a  careful  and  clear  presentation  of 
the  law  of  the  case  as  applied  to  the  evidence. 

12.  Criminal  law  9=3753(2)— General  affirma- 
tive cjiarge  property  refused  when  question 
waa  for  Jury. 

When  there  was  a  question  for  the  jury  a 
general  affirmative  charge  requested  by  de- 
fendant was  properly  refused. 

13.  Homicide  9=9341— Refusal  of  Instructiona 
defining  a  word  not  reversible  error,  when 
substantial  rights  not  affected. 

On  a  trial  for  assault  with  intent  to  murder, 
the  refusal  of  cbargea  defining  "aforethought" 
was  not  reversible  error,  where  it  did  not  in- 
Jnriously  affect  defendant's  substantial  rights. 

14.  Criminal  law  <»=>l  173(1)— Refusal  of  la- 
atructlons  defining  words  not  reversible  error 
unless  meaning  obscure. 

The  giving  or  refusing  to  give  instructions 
eontainiEg  mere  definitions  of  words  will  not 
work  a  reversal,  unless  the  meaning  of  the  word 
is  BO  obsenre  as  to  need  explanation  in  order 


that  the  jury  may  arrive  at  its  correct  meaning 
as  applied  to  the  facts.  v, 

15.  Homicide  9=9286(1)— fnstruotloii  predicat- 
ed on  defendant's  secret  undisclosed  Intention 
properly  refused. 

On  a  trial  for  assault  with  intent  to  mur- 
der, an  instruction  that,  if  defendant  Laew  he 
was  cutting  the  prosecuting  witness,  but  did 
not  intend  to  kiU  him,  be  could  not  be  convicted, 
was  properly  refused,  as  It  was  predicated 
upon  defendant's  secret  undisclosed  intentions. 

16.  Criminal  law  9=9829(6)— Homicide  9=3294 
( 1/2 )— Instruction  as  to  drunkenness  or  any- 
thing else  affecting  defoadanfs  mind  held 
partly  abstract,  and  properly  refnsed,  where 
covered  by  charge  given. 

An  instruction  that  defendant  could  not  be 
convicted  of  assault  vnth  intent  to  murder  if 
his  mind  was  in  such  condition,  by  reason  of 
drunkenness' or  anything  else,  that  be  could  not 
form  an  intent  or  purpose  to  commit  murder  so 
as  to  appreciate  and  understand  that  he  was 
perpetrating  a  murder  or  attempting  to  do  so 
was  properly  refused,  where  there  was  no  evi- 
dence of  anything  other  than  intoxication  to 
mitigate  the  oftense,  as  it  was  partly  abstract, 
and  where  the  correct  part  had  already  been 
covered. 

17.  Homicide  9=>294(2)— Instruction  held  bad 
as  seeking  complete  aoqulttal  In  case  of  la- 
toxication. 

On  a  trial  for  assault  with  intent  to  mur- 
der, where  there  was  no  evidence  of  anything 
other  than  Intoxication  aJFecting  defendant's 
mind,  a  charge  that  if  he  did  not  reaUze  what 
he  was  doing  he  could  not  be  convicted  of  any 
offense  was  bad,  as  seeking  a  complete  acquit- 
tal based  on  intoxication. 

18.  Homicide  ^9286(2)  —  Instruotioa  as  to 
meaning  of  malice  aforethought  held  mis- 
leading. 

On  a  trial  for  assault  with  intent  to  murder, 
an  instruction  that  though  defendant  bad  malice 
at  the  precise  instant  when  he  stabbed  the 
prosecuting  witness,  yet  if  such  malice  had  not 
been  entertained  long  enough  to  iiave  t>een 
considered  and  acted  upon  it  waa  not  malice 
aforethought  was  properly  refused,  as  mislead- 
ing, since  if  defendant  had  malice  at  the  time 
he  struck  the  blow  and  the  assault  was  other- 
wise unlawful,  he  was  guilty  of  felonious  as- 
sault. 

19.  Homicide  9=>300(l  I)— instruction  on  self- 
defense  properly  refused  when  self-defense 
not  claimed. 

On  a  trial  for  assault  with  intent  to  mur- 
der, an  instruction  on  self-defense  was  property 
refused  as  abstract,  where  defendant  did  not 
claim  self-defense. 

20.  Criminal  law  9s>829(i) -Requested  In- 
structions already  covered  properly  refused. 

Requested  charges  covered  by  the  court's 
oral  charge  were  properly  refused. 

21.  Homicide  9=»332 (2)— Conviction  for  as- 
sault not  reversed,  unless  court  clearly  oon- 
vinoed  conviction  should  not  be  had. 

A  conviction  for  assault  with  intent  to  mur- 
der wUl  not  be  reversed  on  the  ground  that 
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the  drcumatancea  of  the  assault  show  that 
defendant  mast  hare  been  drunk  as  claimed,  nn- 
less  the  coort  is  dearly  convinced  from  the 
evidence  that  a  conviction  should  not  be  had. 

Appeal  from  Olrcait  Ooort,  Etowah  Coun- 
ty; W.  J.  Martin,  Judge. 

Fred  Locklear  was  convicted  of  aasanlt 
with  Intent  to  murder,  and  be  appeals.  Af- 
firmed. 

The  following  are  the  assignments  of  er- 
ror referred  to  In  the  opinion : 
(18)  Oral  charge  of  the  court; 

"I  think,  gentlemen,  that  I  have  probably 
covered  this  matter,  but  in  the  event  I  did  not, 
and  that  you  may  understand  what  the  court 
desires  to  say  to  you,  in  determining  the  intent 
of  defendant  at  the  time  of  the  alleged  assault, 
you  may  consider  the  character  of  the  wounds, 
whether  or  not  they  were  such  as  to  cause 
serious  bodily  harm  or  death,  in  determining 
whether  or  not  the  defendant  at  the  time  In- 
tended to  take  the  life  of  Tom  Sanson." 

Assignments  19  and  20  sufficiently  appear. 
The  charge  under  assignment  24,  refused 
to  the  defendant.  Is  as  follows: 

"If  at  the  time  of  the  difficulty,  the  defendant 
knew  that  he  was  cutting  the  defendant,  but 
did  not  intend  to  kill  him,  you  cannot  convict 
him  of  assault  with  intent  to  murder." 

Assignment  26:  A  charge  refused  to  the 
defendant  is  as  follows : 

"If  the  defendant's  mind,  at  the  time  of  the 
difflcnlty,  was  in  such  a  condition  by  reason  of 
drunkenness,  or  anything  else,  that  he  could 
I  '>t  form  In  his  mind  the  intent  and  purpose  to 
I  .nmit  murder,  so  as  to  appreciate  and  under- 
stand that  he'  was  then  and  there  perpetrat- 
ing a  murder  or  attempting  to  do  so,  then  you 
cannot  convict  him  of  assault  with  intent  to 
murder." 

Assignment  29: 

A  charge  refused  to  the  defendant  as  follows: 
The  usual  charge  as  to  self-defense. 

Charge  26: 

."If  the  defendant  did  not  realize  what  he  was 
doing,  when  he  assaulted  Sanson,  you  cannot 
convict  him  of  any  offense." 

Charge  9: 

By  the  term  "malice  aforethought"  is  meant 
malice  entertained  and  present  in  the  mind  and 
considered'  by  the  mind  before  the  act  is  com- 
mitted. Although  the  defendant  may  have  had 
malice  at  the  precise  instance,  when  he  struck 
Sanson  with  a  knife,  yet,  if  that  malice  had  not 
been  entertained  in  the  mind  long  enough  to 
have  been  considered  and  acted  upon  It  is  not 
malice  aforethought. 

K.  O.  McCord  &  Son,  of  Gadsden,  for  ap- 
pellant 

J.  Q.  Smith,  Atty.  Gen.,  and  lAmar  Field, 
Asat.  Atty.  Gen.,  for  the  State. 


SAMFOBD,  J.  [11  ^e  witness  Tom  San- 
son was  permitted  to  testis  that-  immediate- 
ly after  the  defendant  had  cut  witness  and 
witness  bad  gone  out  of  the  storehouse  on 
to  the  sidewalk,  defendant  walked  out  of 
the  storehouse,  looked  back,  and  said  to  the 
party  who  had  gone  there  vritb  him,  "Come 
on,"  got  Into  an  automobile,  and  drove  away. 
This  was  80  closely  connected  with  the  as- 
sault as  to  be  a  part  of  the  res  gestse  and, 
while  slight,  It  tended  to  show  the  mental 
condition  of  the  defendant  at  the  time  of  the 
assault.  The  objection  and  motion  were 
properly  overruled. 

[2,  3]  The  fact  that  defendant  .was  driving 
an  automobile  when  he  came  up  and  when 
he  left  was  competent  It  being  contended 
by  the  defendant  that  he  was  too  drunk  to 
form  the  felonious  intent,  all  of  his  acts  and 
his  manner  at  and  near  the  time  of  the  al- 
leged assault  were  r^evant  to  go  to  the  Jury 
In  determining  this  question ;  that  the  court 
permitted  this  before  the  defendant  had  of- 
fered Bxuix  proof  is  not  reversible  error,  as. 
If  error,  it  was  cured  by  the  subsequent  erl- 
denoe  offered  by  defendant 

[4,  I]  The  clothing  worn  by  the  party  as- 
saulted at  the  time  of  the  assault  was  ad- 
missible to  show  the  places  where  the  stabs 
were  made,  the  amount  of  blood,  and  any 
other  fact  connected  with  the  difficulty  that 
might  be  disclosed  by  an  examination  of 
them.  That  the  tmdershlrt  bad  been  cut 
off  by  the  doctor  who  dressed  the  wounds 
would  not  render  the  undershirt  inadml»- 
slble.  unless  such  catting  had  obliterated  the 
cuts  made  by  defoidant's  knife  so  as  to 
prevent  identification.  Upon  the  testimony 
it  was  fbr  the  jury  to  say  which  cuts  in  the 
undershirt  had  been  made  by  the  doctor  and 
which  by  the  knife  of  defendant  The  cloth- 
ing of  a  party  assaulted,  worn  at  the  time 
of  the  assault.  Is  so  closely  connected  with 
the  corpus  that  they  frequently  furnish  the 
best  evidence  as  to  the  extent,  location,  and 
diaracter  of  the  wounds,  and  where  those 
evidences  have  not  been  changed  or  obliterat- 
ed, are  always  admissible.  4  En<!y.  Dig. 
Ala.  Bepts.  p.  173,  |  249. 

[6]  Whether  the  cuts  In  the  clothing  cor- 
responded with  the  person  of  the  party  as- 
saulted was  a  question  for  the  Jury.  If  they 
did.  It  mlsfht  tend  to  corroborate  the  state's 
theory,  and.  If  not.  It  might  tend  to  aid  the 
defendant 

[7]  If  there  was  any  error  in  permitting 
the  state  to  ask  defendant's  witness  on 
cross-examination  where  defoidant  bought 
the  whisky  he  was  supposed  to  have  drunk. 
It  was  without  injury  to  defendant,  as  the 
witness  answered  that  he  did  not  know, 

[6,  t]  As  we  have  said  above,  the  acts  and 
conduct  of  the  defendant  shortly  before  and 
shortiy  after  the  difflcnlty  were  admissible, 
as  going  to  show  his  mental  condition  at  the 
time  of  the  difflcnlty,  and,  while  the  place 
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wbere  the  defendant  got  Ms  dinner  may  or  j  words  will  not  work  a  reversal,  unless  thei 
may  not  have  shed  any  light  on  that  ques- 1  meaning  of  the  word  Is  so  obscnre  as  to 
tlon,  if  it  did,  it  was  competent;  if  it  did  not, '  need  explanation  in  order  that  the  Jury  may 


It  was  .without  possible  injury.  The  fact 
that  he  dined  with  one  of  the  Jurors  engaged 
In  trying  the  case  was  of  no  conseqvience. 

[10]  It  was  shown  without  conflict  that 
after  the  assault,  defendant  fled  and  went 
to  the  state  of  Texas,  and  was  brought  back 
by  the  oflJcers  of  the  law,  and  afterwards 
escaped.  In  proving  this  flight,  the  state 
was  authoriaed  to  prove  any  fact  going  ♦; 
show  that  It  was  carried  out  .with  secrecy, 
as  going  fo  show  a  cbriscioiisness  of  guilt. 

[11]  The  defendant  insists  that  the  court 
committed  reversible  error  In  its  oral  charge 
to  the  Jury,  In  that  It  used  the  f<rflowlng  ex- 
pressions : 

"7ou  may  gather  the  man's  intent  from  his 
conduct  as  shown  by  the  testimony."  "The  in- 
tent must  obtain — must  of  necessity  be  infer- 
red from  the  character  of  the  assault,  the  want 
or  use  of  a  deadly  weapon,  and  the  presence 
or  absence  of  excuse  or  palliating  facts  or 
circumstances."  "What  do  you  say  from  the 
facts  in  this  case  as  to  the  assault— this  duurge 
of  assault  with  intent  to  murder?  Was  it  un- 
lawful? Without  excuse,  or  justification,  was 
it  purposely  made  without  mitigating  or  ex- 
tenuating circumstances,  if,  so  it  was  mali- 
cious." 

These  expressions  were  all  well  within  the 
province  of  the  trial  court  in  delivering  his 
general  Instructions  to  the  Jury,  when  taken 
and  considered  In  connection  with  the  whole 
charge  of  the  court,  which  this  court  has 
done,  and  which  we  And  was  a  careful  and 
clear  presentation  of  the  law  of  the  case  as 
applied  to  the  evidence.  The  above  Is  also  ap- 
plicable to  the  eighteenth  assignment  of  er- 
ror. It  Is  well  settled  that  isolated  expres- 
sions of  the  court  cannot  be  made  the  basis 
of  reversal,  but  atnch  expressions  must  be 
considered  In  cmmectlon  with  the  entire 
charge.  The  authorities  cited  are  not  in 
point.  The  charge  of  the  court  does  not 
single  out  or  give  undue  prominence  to  parts 
of  the  testimony. 

[12]  The  nineteenth  and  twentieth  assign- 
ments of  error  are  based  upon  the  refusal  of 
the  court  to  give  at  the  request  of  the  de- 
fendant the  general  affirmative  charge.  Up- 
on what  theory  these  charges  were  asked 
ttiis  court  is  not  advised.  The  question  waa 
for  the  Jury,  and  the  charges  were  properly 
refused. 

[1 3, 1 4]  The  defendant  among  many  others 
requested  the  following  charge  in  writing: 

"Aforethought  means  thought  of,  and  consid- 
ered, beforehand,"  and  "aforethought  meana 
thought  of  beforehand." 

While  these  two  definitions  as  asked  are 
correct,  it  may  be  doubted  whether  they  add 
any  elucidation  to  the  word  itself.  The 
giving  or  refusing  to  give  mere  definitions  of 


arrive  at  its  correct  meaning  as  aiHDlled  to 
the  facts  in  the  particular  case.  In  viewing 
this  whole  record  It  does  not  appear  that 
the  failure  to  give  these  charges  injuriously 
affected  the  substantial  rights  of  the  de- 
fendant. 

[1 5-1 7]  The  Charge  under  assignment  24  is 
predicated  upon  the  secret,  undisclosed  in- 
tentions of  defendant,  and  .was  properly  re- 
fused; that  under  assignment  25  was  bad,  In 
that  there  .was  no  evidence  of  any  other  in- 
fluence than  that  of  Intoxication  offered  in 
mitigating  the  offense  charged,  and  to  that 
extent  was  abstract  And,  besides,  that  part 
of  the  charge  asserting  a  correct  proposition 
had  already  been  covered  in  the  oral  charge 
of  the  court.  Charge  26  was  obviously  bad. 
In  that  It  sought  a  complete  acquittal,  based 
upon  intoxication. 

[18]  Charge  9  Is  misleading.  If  the  de- 
fendant had  malice  at  the  time  he  struck  the 
blow,  and  the  assault  was  otherwise  unlaw- 
ful, he  would  then  be  guilty  ot  the  felonious 
assault, 

[IS]  The  charge  made  the  basis  of  the 
twenty-ninth  assignment  of  error  was  ab- 
stract Under  the  facts  of  this  case,  the  de- 
fendant did  not  claim  self-defense. 

[20]  Charges  numbered  12  and  13  were  cov- 
ered by  the  court's  oral  charge. 

[2f]  It  is  urged  by  the  appellant's  counsel 
that  the  very  wantonness  of  the  attack  made 
by  the  defendant  coupled  with  the  absence 
of  any  proof  of  previous  ill  feeling,  should 
be  sufBcient  to  cause  tills  court  to  overrule 
the  Judgment  of  the  Judge  trying  this  case 
on  motion  for  a  new  trial,  set  aside  the  ver- 
dict of  the  Jury  who  tried  the  cause,  had 
all  the  parties  and  witnesses  before  them, 
heard  all  the  testimony,  and  rendered  their 
verdict  and  Judgment  under  their  oaths,  on 
the  theory  that  the  defendant  was  too  drunk 
to  form  a  design  to  take  life  or  to  deliberate 
with  legal  malice.  It  may  he  that  such  was 
the  state  of  the  defendant's  mind  at  the 
time  he  made  the  murderous  assault,  or  It 
may  be  that  with  his  mind  influenced  with 
liquor,  which  he  had  voluntarily  taken,  he 
assumed  the  role  of  bully,  and,  being  re- 
sentful towards  the  injured  party  that  he  did 
not  tamely  submit  to  his  vile  insults,  he  de- 
termined to  kill  him,  as  the  evidence  for  the 
state  tends  to  prove.  Human  life  in  this 
state  is  too  sacred,  or  ought  to  be,  for  ap- 
pellate courts  to  set  aside  verdicts  of  juries 
and  Judgments  of  trial  courts  convicting  de- 
fendants In  this  class  of  cases,  unless  the 
appellate  court  is  clearly  convinced  from  the 
evidence  that  a  conviction  should  not  be  had. 
d^e  defense  is  of  such  easy  simulation  as 
to  require  at  the  hands  of  the  trial  court  and 
Jury  the  most  careful  scrutiny.  The  facts 
in  this  case  -would  not  Justify  this  court  In 
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holding  that  tbe  trial  conrt  had  committed 
error  In  OTermling  the  motion  for  a  new  trial. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 

Affirmed* 


(MS  Ala.   286) 

Ex  parte  LOCKLEAa 

LOCKLEAR  v.  STATE. 

(7  DIv.  168.) 

(Supreme  Court  of  Alabama.    Dec  10,  1920. 
Behearing  Denied  Jan.  20,  1921.) 

Certiorari  $=>62— No  brief  filed  as  required  by 
ooort  rule. 
No  brief  was  filed  with  petition  for  cer- 
tiorari aa  required  by  Supreme  Court  practice 
rule  42  (198  Ala.  ziv,  xv,  77  South,  vii),  where 
there  waa  simply  an  indorsement  on  the  peti- 
tion, "We  hereby  respectfully  refile  our  briefs 
heretofore  filed  both  on  the  direct  appeal  to 
the  Court  of  Appeals  and  also  upon  a  motion 
for  the  rehearing  in  said  court,  and  we  will 
not  inflict  upon  this  conrt  another  brief  in  the 
premises." 

Certiorari  to  Conrt  of  Ai^peala. 

Petition  of  Fred  tocklear  for  certiorari  to 
Ck>art  of  Appeals  to  review  and  revise  the 
Judgment  of  said  court  rendered  on  the 
appeal  of  Fred  Lodclear  against  the  State  of 
Alabama.  (87  South.  708).  Petition  dis- 
missed. 

While  no  briefs  were  filed  with  the  peti- 
tion, there  Is  Indorsed  on  the  petition  the 
following : 

"We  hereby  respectfully  refile  our  briefs 
heretofore  filed  both  on  the  direct  appeal  to 
the  Court  of  Appeals  and  also  upon  a  mo- 
tion for  the  rehearing  in  said  court,  and  we 
will  not  inflict  upon  this  court  another  brief  in 
the  premises." 

B.  O.  McC!oTd  &  Son,  of  Gadsden,  for  ap- 
pelant. 
J.  Q.  Smith,  Atty.  Gen.,  tor  the  State. 


McCLBLLAN,  J.  The  petition  for  certio- 
rari to  the  Court  of  Appeals,  by  Locklear, 
appellant  In  the  cause  of  the  state  against 
him,  was  filed  November  24,  1920.  The  Court 
of  Appeals  had  overruled  his  application  for 
rehearing  on  November  0, 1920.  87  South.  708. 
No  brief  was  filed  with  the  petition  as  re- 
quired by  rule  42  of  Supreme  Ciourt  Practloe 
(198  Ala.  xlv,  zv,  77  South,  vll). 

Petltl«m  dismissed. 

ANDERSON,  C.  J.,  and  SOMBRVHXiB  and 
THOMAS,  JJ.,  concur. 


Ne.  23040. 
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MACKIE  PINE  PRODUCTS  CO.  V.  FRED- 
ERICK. 

(Supreme  Court  of  Louisiana.    Feb.  28, 1821.) 

fSyUabus  by  Editorial  Staff.) 

I.  Corporations  ®=>407 (2)— Officer  not  enti* 
tied  to  rely  on  rule  that  person  dealing  with 
president  Is  entitled  to  rely  on  apparent  an- 
thorlty. 

An  organizer  of  a  company,  a  diarter 
member,  its  vice  president  and  director,  fa- 
miliar with  the  charter  authority  of  the  presi- 
dent, and  that  he  had  no  power  to  employ 
agents,  cannot  rely  on  his  reconyentional  de- 
mand against  the  company  as  for  breach  of 
contract  of  employment,  on  the  principle  that 
a  person  dealing  with  the  president  of  a  cor- 
poration is  entitled  to  assume  the  president 
has  actually  been  invested  with  his  customary 
powers. 

3.  Corporations  ®=999(l)— Issuaacs  of  stock 
valid  only  la  so  far  as  for  valus  reoelved. 

Under  Const  art.  266,  only  in  so  far  as 
value  has  been  received  therefor,  is  the  issue 
of  corporate  stock  valid. 

8.  Corporations  «s»  1 04— Estoppel  could  not 
cure  nnlllty  of  grataitons  stock. 
A  corporation  could  not,  by  its  consent, 
cure  the  nulli^,  under  Const  art.  266,  of  stock 
issued  not  for  value,  and  what  could  not  be 
done  by  consent  could  not  be  done  by  estoppel 
against  the  company. 

4.  Appeal  and  error  «s>7l3(l>— Statement  not 
offered  la  evidenoe  Improperly  Included  la 
transcript 

A  certain  sworn  statement,  not  offered  in 
evidence,  is  improperly  Induded  in  the  tran- 
script on  appeaL 

Appeal  from  Twenty-Sixth  Judicial  District 
Court  Parish  of  St  Tammany;  Pr^tlae  B. 
Carter,  Judge. 

Suit  by  the  Mackle  Pine  Products  Company 
against  B.  J.  Frederick.  From  Judgment  for 
plaintiff,  rejecting  defendant's  reconventional 
demand,  both  iwrtles  appeal.  Judgment  ap- 
pealed from  set  aside,  plaintiff  ordered  to 
have  Judgment  against  defendant,  eta 

Harvey  E.  Ellis,  of  Covington  (J.  0.  Cap- 
pel,  of  (3ovlngton,  of  counsel),  for  plalntlO*. 

Lewis  L.  Morgan,  of  Covington,  for  defend- 
ant 

PBOVOSTT,  J.  The  plalntiflT  corporation 
sues  defendant  for  the  return  of  certain 
shares  of  Its  capital  stock,  issued  to  him 
without  value  received,  and  for  the  cancella- 
tion of  said  stock  as  if  never  Issued,  and  for 
the  return  of  certain  dividends  heretofore 
paid  to  him  on  this  stock,  at  the  same  time 
acknowledging  Itself  to  be  Indebted  to  him 
In  a  certain  amount  (Defendant  reconvenes 
for  $2,000,  alleged  to  be  due  him  by  plaintUf 
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under  a  contract  of  employment.  PlalntllF 
denies  tbat  any  sucli  contract  was  ever  made, 
and  contends  that,  U  Its  president  made  such 
a  contract,  the  same  was  nnll  and  In  no  way 
binding,  because  of  want  of  authority  on  the 
part  of  its  president  to  make  It 

There  was  Judgment  as  prayed  by  plalntlfT, 
and  rejecting  defendant's  reconventional  de- 
mand, and  both  parties  have  appealed. 

The  charter  of  the  plaintiff  corporation 
says  not  a  word  regarding  the  x>owers  and 
duties  of  the  president,  except  that  he  shall 
preside  at  the  meetings  of  the  directors  and 
that  citation  may  be  serred  upon  him.  It 
contains  the  following  provlsim: 

"The  board  of  directors  shall  elect  and  em- 
ploy any  and  all  employees,  managers  and 
clerks  of  the  corporation  ttiey  may  deem  neces- 
sary for  the  conduct  of  its  business,  and  may 
fix  their  compensation,  and  may  remove  or  dis- 
miss at  pleasure." 

Defendant  invokes  the  principle  at  law 
that— 

"A  person  dealing  with  the  president  of  a 
corporation  in  the  osnal  manner,  and  within 
the  powers  which  the  president  has  been  ac- 
customed to  exercise  without  the  dissent  of 
the  directors,  is  entitled  to  assume  that  the 
president  has  actually  been  invested  with  these 
powers."    7  R.  0.  li.  436,  p.  451. 

Pl]  Assuming  the  contention  of  defendant 
to  be  true  that  the  directors  of  the  plalntifF 
corporation  had  left  the  management  of  its 
affairs  entirely  in  the  hands  of  the  president, 
and  tlut  the  president  did  employ  lilm,  the 
above-mentioned  principle  can  have  no  appli- 
cation to  the  case,  because  defendant  was  one 
of  the  organizers  of  the  company,  a  charter 
member.  Its  vice  president  and  one  of  its 
directors,  perfectly  familiar,  therefore,  with 
the  fact  that  the  charter  gave  the  president 
no  authority  to  employ  agents  but,  on  the 
contrary,  expressly  restricted  such  authority 
to  the  board  of  directors,  so  that  there  was 
no  room  for  Implication  in  the  matter,  es- 
pecially In  view  of  the  fact  that  the  contract 
of  employment  In  question  was  not  a  minor 
or  ordinary  one;  it  being  to  act  as  financial 
agent  and  in  a  measure  as  manager  of  tiM 
company. 

While  it  Is  certain  that  defendant  did  af- 
ford the  plaintiff  corporation  aid  along  those 
lines,  the  evidence  upon  the  whole  leaves 
It  doubtful  whether  It  was  by  virtue  of  any 
special  contract  or  employment  and  not  sim- 
ply from  a  motive  of  general  Interest  In  the 
welfare  of  the  company. 

The  shares  of  stock  were  Issued  to  plaintiff 
tm  the  expectation  that  he  would  pay  for 
same,  and  the  face  value  thereof  $2,000,  for 
20  shares  of  $100  each,  was  carried  on  the 
books  of  the  company  on  open  account. 

Defotdant  contends  that,  as  his  financial 
standing  was  good,  and  this  amount  of  $2,000 
eoBid  have  been  made  good  bf  suit,  its  being 


carried  on  open  account  was  equivalent  to  a 
payment. 
[2]  Under  artide  266  of  the  Constitution: 

"^o  corporation  shall  issue  stock  or  bonds 
except  for  labor  done  or  money  or  property 
actually  received,"  ete. 

Only  in  so  far  as  value  has  been  recrived 
therefor  is  the  issue  of  stock  valid. 

[3]  Tlie  estoppel  which  defendant  invokes 
against  the  right  of  the  plaintiff  corporation 
to  have  the  nullity  of  this  gratuitous  Issue  of 
stock  declared  cannot  avail.  The  company 
Itself  could  not  by  Its  consent  cure  this  nul- 
lity, and  what  cannot  be  done  by  consent 
cannot  be  done  by  estoppel. 

On  the  said  open  account  the  defendant  is 
credited  with  $423.46.  As  to  four  shares  of 
this  stock,  therefore,  there  has  been  value  re- 
ceived. 

To  the  extoit  of  these  four  shares  the 
Judgment  appealed  from  is  erroneous. 

On  the  20  shares  of  stock  there  has  been 
paid  to  defendant  $100  in  dividends,  and  divi- 
dends subsequ^itly  accrued  were  deposited  In 
court  subject  to  the  issue  of  this  suit  Of 
these  dividends  the  plaintiff  Is  entitled  to 
have  i«/»«  and  the  defendant  «/io. 

Part  of  the  deposited  dividends  consists  of 
40  shares  of  the  capital  stock  of  the  plaintiff 
company,  of  $10  each,  represented  by  one 
certificate,  bearing  the  serial  number  TB;  and 
the  20  shares  issued  by  defendant  are  repre- 
sented by  two  certlflcates,  bearing  the  serial 
numbers  19  and  49,  of  10  shares  each. 

[4]  One  of  the  grounds  on  which  defend- 
ant applied  below  for  a  new  trial  was  that 
the  20  shares  of  stock  Issued  to  him  had  been 
pledged  by  him  to  the  St  Tammany  Bank  & 
Trust  Company,  and  that  In  the  absence  of 
said  company  from  the  suit  the  invalidity 
of  said  stock  could  not  be  adjudged,  and 
there  is  in  the  record  a  sworn  statement  of 
the  cashier  of  said  bank  substantiating  the 
fact  of  said  pledge.  This  statement  was  not 
offered  in  evidence,  and  has  therefore  im- 
properly been  included  in  the  transcript;  but 
even  If  in  evidence,  no  attention  could  be 
paid  to  it  as  It  Is  not  relevant  to  any  issue  In 
the  case. 

For  the  purpose  of  recasting  same,  the 
Judgment  appealed  from  will  have  to  be  set 
aside. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
set  aside,  and  that  the  plaintiff  have  Judg- 
inent  against  the  defendant  canceling  the  is- 
suance of  the  20  shares  of  the  capital  stock 
of  the  plaintiff  company,  represented  by  the 
certlflcates  bearing  the  serial  humbers  19  and 
49,  and  directing  and  ordering  the  defendant 
to  return  the  said  certlflcates  to  the  plaintiff 
company,  and  that  upon  the  said  restoration 
having  been  made,  the  said  company  issue  to 
the  defendant  4  full-paid  shares  of  its  capital 
stock,  and  that  ot  the  cash  stock  dividends 
deposited  In  court  the  dork  ot  court  pay  and 
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deliver  i«/z«  to  the  plaintiff  company,  and 
deliver  to  the  defendant  */20i  less  an  amount 
equal  to  the  difference  between  $100  and  $23.- 
46,  this  difference  to  be  paid  and  delivered  by 
said  derk  of  court  to  the  plaintiff  company; 
that  said  derk  of  court  deliver  to  the  plain- 
tiff company  the  certificate  of  stock  No.  79 
on  deposit  In  his  hands,  and  that  the  plaintiff 
company  Issne  to  the  defendant  8  shares  of 
Its  capital  stock,  of  $10  each,  and  that  the  re- 
c<xiventional  demand  of  the  defendant  be 
otherwise  dismissed;  that  defendant  pay  the 
costs  of  the  lower  court,  and  that  the  plain- 
tiff and  defendant  each  pay  <»ie-haU  of  the 
costs  of  this  appeal. 


(148  La.  891) 


NO.  24415. 


SacoMsion  of  KYLE  v.  PECOT,  8h«riff 
and  Tax  CollMtor. 

(Supreme  Court  of  Louisiana.    Feb.  28, 102L) 

fByUabuf  by  SdUorial  Btalf.j 

Courts  «=9224(l I)— Ameast  In  dispute  oa  con- 
test of  Income  tax  below  Jurisdiotlon  of  Su- 
preme  Conrt. 
On  petition  by  a  decedent's  succession 
against  the  sheriff  and  tax  collector,  wherein 
the  tax  collector  denied  in  general  terms  the  al- 
leged value  of  the  estate,  and  averred  deceased 
bad  donated  to  her  three  children  $60,000  to 
evade  inheritance  tax,  contrary  to  Act  No. 
100,  of  1906  and  Act  No.  61  of  1918,  the 
amount  of  the  tax  on  such  $60,000  being  two 
per  cent,  or  $1,200,  which  was  deposited  in 
court  by  the  heirs  pending  the  tax  collector's 
appeal,  together  with  $600  to  cover  the  fees  of 
the  attorney  for  the  tax  collector,  the  maximum 
amount  in  dispute  was  $1,800,  a  sum  below 
the  minimum  jurisdiction  of  the  Supreme  Court 
on  appeal  under  Const,  art.  85. 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Pariah  of  St.  Mary ;  Percy  Saint, 
Judge. 

Petition  by  the  Succession  of  Mrs.  A.  B. 
Kyle  against  Chas.  Pecot,  Sheriff  and  Tax 
Collector,  resulting  in  Judgment  for  petition- 
er, and  defendant  Sheriff  and  Tax  Collector 
appeals.  On  motion  to  dismiss.  Case  or- 
dered transferred  to  the  Court  of  AppeaL 

L.  O.  Pecot,  of  Franklin,  for  appellant 
Foster  &  Boatner  and  W.  Prescott  Foster, 
all  of  Franklin,  for  appellee. 

DAWKINS,'J.  The  heirs  of  Mrs.  Aogellne 
Bonino  Kyle,  deceased,  filed  tbelr  petition  be- 
low, alleging  that  the  assets  of  the  succes- 
sion of  tbelr  said  mother  amounted  to  $328,- 
933.69,  and  praying  that  the  inheritance  tax 
be  fixed  and  that  they  be  sent  Into  posse»- 
sion;    said  proceeding  being  contradictorily 


with  the  sheriff  and  tax  collector  of  St.  Mar; 
parish. 

The  tax  collector  denied  in  general  terais 
the  alleged  value  of  the  estate,  and  averred 
that  on  the  4th  day  of  January,  1920,  pre- 
ceding her  death  on  January  17th,  the  de- 
ceased had  donated  to  her  three  diildren  the 
sum  of  $20,000  each,  or  a  total  of  $60,000, 
and  that  this  amount  should  be  added  to  the 
inventory,  and  the  lnh»ltance  tax  paid 
thereon,  for  the  reason  that  the  donations 
bad  been  made  to  evade  the  tax,  contrary  to 
Acts  Nos.  109  of  1906  and  61  of  1918. 

The  lower  court  rejected  the  contention  ot 
the  tax  collector,  and  fixed  the  amount  of 
the  inheritance  tax  on  all  the  property  at 
$6,400.59,  Instead  of  $7,600.59,  as  contended 
for  by  defendant.  After  the  judgment  was 
rendered,  counsel  for  both  sides  signed  an 
agreemrait  whereby  the  heirs  were  permitted 
to  pay  the  amount  of  tax  fixed  by  the  lower 
court  and  to  go  into  possession  of  the  estate 
the  sum  of  $1,200,  being  2  per  cent  on 
the  said  $60,000,  was  deposited  in  bank  to 
await  dedslon  of  this  appeal,  and  an  addi- 
tional sum  of  $600  was  deposited  to  cover 
fees  of  attorney  for  the  tax  collector,  if  it 
should  be  found  that  the  heirs  are  not  en- 
titled to  an  exemption  of  $10,000  each. 

Hence  the  maximum  amount  in  dispute  or 
contest  in  this  case  is  $1300,  a  sum  below  the 
minimum  jurisdiction  of  this  court  Const 
art.  85.  There  is  no  question  of  the  consti- 
tutionality or  legality  of  the  tax,  but  purely 
an  issue  as  to  whether  it  is  due  upon  partic- 
ular funds  or  property. 

For  the  reasons  assigned,  it  is  ordered  and 
decreed  that  this  case  be  transferred  to  the 
Court  of  Appeal  for  the  First  Circuit;  appel- 
lant to  pay  the  costs  of  this  court,  and  ail 
other  costs  to  await  final  Judgment 


a4«u.M) 


No.  23001. 


LITTLEFIELO  V.  CITY  OF  SHREVEPORT. 

(Supreme  Court  of  Louisiana.    Feb.  28,  VKL) 

(Syllabu*  iy  Sditorial  Staff.) 

Limitation  of  aotions  «=>48(6)— Prssorlptloi 
ran  on  city's  bond  from  date  it  was  payablt. 
Under  Civ.  Code,  art  3540,  where  a  dt; 
issued  its  bonds  payable  October  1,  1879,  witb 
interest  at  8  per  cent,  pledging  its  faith  ud 
property  to  performance  of  the  obligation,  and 
ordering  a  tax  to  be  levied  annually  to  pay  in- 
terest and  to  create  a  sinking  fund,  prescrip- 
tion began  to  run  against  suit  on  such  Irand  on 
October  1,  1879,  the  failure  of  the  dty  to 
provide  the  promised  sinking  fund  not  pre- 
venting such  running  ot  Umitations,  being  mere 
passivity  which  cannot  arrest  the  course  ot 
prescription,  while,  under  artide  33SO,  good 
faith  is  not  required  on  the  part  of  the  person 
pleading  prescription. 
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Appeal  from  First  Judicial  District  Court, 
Pariah  of  Caddo;  T.  F.  Bell,  Judge. 

Action  by  Mrs.  J.  A.  Llttlefleld  against  the 
City  of  Sbrereport  From  Judgment  dismiss- 
ing the  suit,  plaintiff  appeals.    Affirmed. 

J.  T.  Tanner,  J.  S.  Atkinson,  and  Craln, 
Benoit  ft  Jai^on,  all  of  Shreyeport,  for  ap- 
pellant. 

Lewell  O.  Butler  and  B.  F.  Roberts,  City 
Atty.,  both  ot  Shreveport,  for  appellee. 

PROVOSTX,  J.  Flaintifl  asks  personal 
Judgment  agahast  the  city  of  Shreveport  up- 
on a  Ixmd  which,  omitting  mere  formal  parts, 
reads: 

"The  mayor  and  trustees  of  the  city  of 
Shreveport,  acknowledge  to  owe  to  ^-^—  or 
bearer  one  thousand  dollars  lawful  money  of 
the  United  States  which  the  said  mayor  and 
trustees  promise  to  pay  at  the  controller's 
office  in  the  city  of  Shreveport  on  the  Ist  day 
of  October,  A.  D.  1879,  with  interest  at  the 
rate  of  eight  per  cent,  per  annum,  payable 
■emiannually,  at  the  Bank  of  New  York  in  the 
city  of  New  York,  on  the  presentation  of  the 
coupons  hereto  attached. 

"To  the  performance  of  this  obligation  the 
faith  and  property  of  the  city  of  Shreveport 
are  irrevocably  pledged  and  a  tax  !•  ordered  to 
be  levied  upon  all  of  the  taxable  property  of 
said  city  annually  to  pay  the  said  interest  and 
create  a  sinking  fund.  This  bond  is  issued  In 
obedience  to  an  ordinance  of  the  mayor  and  the 
board  of  trustees  of  said  city,  adopted  on  the 
3d  day  of  June,  1869,  for  the  purpose  of  rais- 
ing means  to  make  such  improvements  as  the 
growth  of  the  city  demands." 

On  the  back  of  the  bond  Is  the  following : 

"This  bond  is  one  of  two  hundred  of  like  de- 
nomination, and  the  ordinance  under  which 
they  are  issued,  provides  for  their  payment  as 
well  as  the  payment  of  the  interest  as  required 
by  law,  by  setting  apart  from  the  revenues  of 
the  dty  the  sum  of  thirty-six  thousand  dollars, 
annually,  to  pay  said  interest  punctually,  and 
to  create  a  sinking  fund  to  pay  the  principal." 

The  prescription  of  five  years  is  pleaded, 
the  suit  not  having  been  filed  until  1917. 

Plaintiff  contends  that  this  prescription 
coold  begin  to  run  only  from  the  time  the 
sinking  fund  mentlo>ned  in  the  bond  had  been 
provided,  and  that  this  was  never  done. 

In  support  of  that  proposition  plaintiff 
quotes  County  of  Lincoln  v.  TiUnIng,  133  U. 
S.  530,  10  Sup.  Ct  363,  33  L.  Ed.'766;  Barnes 
v.  Turner,  14  Okl.  284,  78  Pac.  108,  10  L.  R, 
A.  (N.  S.)  478,  2  Ann.  Cos.  891;  Wetmore  t. 
Monona  Co.,  73  Iowa,  88,  34  N.  W.  751;  Gas- 
quet  V.  Board  of  Directors  of  City  Schools, 
45  La.  Ann.  342,  12  South.  606;  Fisher  v. 
Board  of  School  Directors,  48  La.  Ann.  1078, 
20  South.  163;  and  State  ex  rel.  Dudienne 
V.  Board  of  Llqi^dators,  51  La.  Ann.  1151,  26 
South.  55. 

Prescription  begins  to  run  "when  fbe  oi- 
sagement  is  payable,"   C.  0.  art  3540. 

The  Lunlng  Suit,  supra,  was  on  coupmis 


which  by  an  act  of  the  Legislature  were  pay- 
able when  m<mey  came  Into  the  possession 
of  the  treasurer,  and  the  court  held  that  pre- 
scription did  not  being  to  run  until  money 
came  into  the  possession  of  the  treasurer. 

In  the  Barnes  Case,  supra,  the  treasurer 
was  ordered  to  pay  "one  year  after  date, 
from  any  moneys  whldi  shall  arise  from  spe- 
cial levy,"  etc.;  and  the  court  held  that  the 
prescription  did  not  begin  to  run  until  the 
moneys  wherewith  to  pay  arose  from  the  spe- 
cial levy. 

Evidently,  a  debt  payable  as,  or  when, 
money  shall  come  into  the  treasury,  or,  which 
is  the  equivalent,  only  out  of  some  particu- 
lar fund  which  Is  to  arise,  Is  not  payable  un- 
til the  money  comes  or  the  fund  arises,  and 
prescription  does  not  begin  to  run  until  then. 

We  have  not  at  hand  the  report  of  the 
Wetmore  Case,  supra,  but  from  the  note  ot 
it  In  10  U  B.  A.  (N.  S.)  478,  it,  too,  was  a 
suit  on  a  warrant  payable  out  of  a  particu- 
lar fund  to  arisen 

Between  such  cases  as  those  and  (me  like 
the  present  involving  an  unconditional  ob- 
ligation to  pay  at  a  fixed  date,  coupled  with 
an  additional  engagement  to  provide  a  fund, 
the  difference  is  fundamental.  It  la  the  same 
difference  whitdi  the  Negotiable  Instruments 
Act  (Act  64,  p.  147,  of  1904,  {  8)  makes  be- 
tween "an  Indication  of  a  particular  fund  out 
of  which  reimbursement  is  to  be  made,"  and 
"an  order  •  •  •  to  pay  out  of  a  particu- 
lar fund."  The  bond  in  this  case  was  an  un- 
conditional eng^agement  to  pay  at  a  fixed 
date,  and  the  promise  to  levy  a  tax  and  hold 
the  proceeds  as  a  sinking  fund  was  a  mere 
accessory  obligation,  very  mucA  as  any  other 
kind  of  accessory  obligation  (a  mortgage  for 
instance)  might  have  been  devised  for  adding 
to  the  probability,  or  the  assurance,  that  the 
engagement  of  the  bond  would  be  met  The 
pledge  of  the  good  faith  and  property  of  the 
city  of  Shrevei)ort  was,  of  course,  mere  ver- 
biage. The  good  faith  of  every  debtor  is 
pledged;  and,  in  the  sense  In  which  "die 
property  of  the  city  of  Shreveport"  'was 
pledged  in  this  bond,  so  is  his  property.  0. 
C.  arts.  1901,  1903,  1068. 

Counsel  transcribe  in  their  brief  that  part 
of  the  decision  in  the  Luning  Case,  supra, 
wherein  the  court  refers  to  Underhill  v.  Sono- 
ra,  17  Cal.  172,  and  Freehill  v.  Chamberlain, 
65  GaL  603,  4  Pac.  646.  We  have  not  at  hand 
the  report  of  these  cases,  but  fr(Hn  what  the 
court  says  of  them  we  gather  that  in  the  one 
the  Legislature  had  "set  apart  property  oat 
of  which  the  money  was  to  be  paid  at  a 
given  time  If  not  paid  sooner,"  and  that  the 
creditor  waited  for  this  property  thus  set 
apart  to  materialize;  and  In  the  other  that 
the  coupons  involTed  In  it  were  payable  "as 
fast  as  the  money  should  come  into  the  treas- 
ury"— so  that  the  debts  were  not  payable 
until  the  fund  out  of  which  they  were  to  be 
IMild  had  materialized,  and  prescription  nat- 
urally did  not  begin  to  run  until  then. 
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Connsd  dte  In  their  brief  a  number  of 
cases  from  other  states  as  having  approved 
the  doctrine  of  the  Lunlng  Case,  supra.  The 
only  one.  of  these  other  cases  of  which  we 
have  the  report  at  hand  is  Berkey  v.  Board 
of  Commissioners,  48  Colo.  117,  110  Pac.  197, 
20  Ann.  Gas.  1100 ;  and  we  find  that  In  Its 
facts  it  Is  not  In  point.  It  holds  that  as  the 
bonds  were  not  prescribed  the  Interest  cou- 
pons were  not ;  and  that  laches  did  not  have 
the  effect  of  prednding  the  remedy  ot  man- 
damns,  since  no  other  was  available.  How- 
ever, the  court  did  go  on  and  say  that  when 
a  particular  fund  Is  to  be  created  by  a  munic- 
ipality for  the  paymmt  of  a  debt  prescrip- 
tion does  not  run  until  the  fund  has  been 
created. 

Our  own  decisions  dted  supra  do  not  bear 
plaintiff  out 

In  the  Oasquet  Case  the  court  said: 

"Act  36  of  1873  makes  it  very  clear  that 
the  claims  evidenced  by  tliese  certificates  were 
not  payable  absolntely  or  at  any  particular 
time.  They  are  payable  only  out  of  the  reve- 
nues of  the  years  for  which  they  are  issued,  and 
only  when  said  revenues  are  collected  and  in 
the  manner  therein  provided;  and  the  act  fur- 
ther declared  that  'No  writ  of  fi.  fa.  or  man- 
damns  shall  lie  for  seizure  of  any  school  mon- 
eys, or  to  direct  or  enforce  its  paying  out  oth- 
erwise than  in  the  manner  and  sequence  re- 
quired in  this  act' 

"This  law  formed  a  part  ot  the  contracts 
out  of  whidi  the  claims  arose,  and  deprived 
the  daimants  of  any  legal  remedy  to  enforce 
payment  except  out  of  particular  revenues 
when  actually  collected  and  covered  into  the 
treasury. 

"Tht  case  it  very  much  stronger  and  clearer 
than  that  of  King  Bridge  Co.  v.  Otoe  Co.,  124 
U.  S.  459,  8  Sup.  Ct.  682,  31  L.  Ed.  614,  in 
which  the  Supreme  Court  of  the  United  States 
hdd  that  county  warrants,  payable  only  when 
there  are  funds  in  the  treasury  applicable 
thereto,  are  not  actionable  until  the  money  for 
its  payment  is  collected,  and  therefore  not  sub- 
ject to  the  statute  of  limitations  except  for 
the  same  time." 

In  State  ex  rd.  Dnchenne,  supra,  the  de- 
cision l8  based  upon  the  express  provision  of 
a  special  statute,  and  is  therefore  not  in 
point 

In  the  Fisher  Case,  supra,  the  question  of 
prescription  was  not  Involved. 

Counsel  say  that  by  not  providing  the 
promised  sinking  fund  out  of  which  to  pay 
the  debt  the  dty  committed  a  wrong,  and 
that  to  allow  the  prescription  would  be  to  al- 
low her  to  take  advantage  of  her  own  wrong; 
and  coimsel  cite  the  case  of  Hyman  v.  Hlber- 
nia  Bank,  139  La.  419,  71  South.  598.  That 
dedslon  makes  a  dear  dlstincticMi  between 
the  activity,  or  madilnations,  of  a  debtor  tor 
lulling  bis  creditor  Into  b  false  security,  and 
hia  mere  imsslvity.  Mere  passivity  cannot 
arrest  the  course  of  prescription.  "Gkwd 
faith  not  being  required  on  the  port  ot  the 


person  pleading  this  prescription,"  etc.  C. 
C.  art  3550.  Tba  dty  did  nothing  to  lull 
plaintiff  Into  a  false  security  or  to  hinder 
plaintiff  in  any  way. 

Our  legislation  does  not  make  a  different 
rule  of  prescription  for  munidpal  corpora- 
tions, and  it  anything  in  prlndple  does  we 
know  not  of  It  Inability  to  bring  salt  would 
— by  force  of  the  prlndple  non  valentem — bnt 
this  suit  could  have  been  bronght  Just  as  wdl 
the  day  after  the  dty  of  Shreveport  failed 
for  the  first  time  to  levy  the  tax  promised  bi 
the  bond,  this  many  years  ago,  as  now. 

The  Judgment  below  sustained  the  pre- 
8crlpti(m,  and  dismissed  the  Buitp 

Judgment  affirmed. 


a«  La.  OS) 


No.  241 16. 


THOMPSON  ot  al.  V.  NEW  ORLEANS  RY.  1 
LIGHT   CO. 

(Supreme  Court  of  Louisiana.    Jan.  8,  1921. 
Behearing  Denied  Feb.  28,  1921.) 

(BvUabiu  hv  Editorial  Staff.) 

1.  Carriers  ^=9330  —  Not  contributory  ■•<»- 
gence  of  street  car  passenger  to  cross  bridge 
on  invitation  of  conductor. 

Where  bridge  across  canal  was  open  b«- 
caused  of  trouble  with  its  mechanism,  and  con- 
ductor on  street  car  issued  transfers  and  in- 
vited passengers  to  cross  on  a  steam  railroad 
bridge  to  reach  cars  on  the  other  aide,  held, 
that  a  passenger  who  was  caught  by  a  train 
wliile  crossing  the  bridge  was  not  guilty  •>( 
contributory  negligence  in  acting  on  the  invi- 
tation. 

2.  Carriers  «s3295(5),  305(1)— Street  railway 
■egligent  In  not  guarding  passengers  erossUi 
bridge  of  steam  railroad;  negligence  of  strast 
railway  oonduotor  held  proximate  cans*  »1 
death  of  passenger. 

Where  a  bridge  over  a  canal  was  open  be- 
cause medumism  waa  out  of  order,  and  a 
street  car  conductor  issued  transfers  to  paa- 
sengers  and  suggested  and  invited  them  to 
cross  on  a  nearby  railroad  bridge,  withoat  sug- 
gestion or  warning  of  the  fact  that  a  train 
was  likely  to  arrive  momentarily,  and  withont 
providing  some  means  of  flagging  and  prevent- 
ing it  from  running  down  the  passengers  who 
might  be  on  the  bridge,  held,  that  the  conductor 
was  negligent  and  such  negligence  was  the 
proximate  cause  of  death  of  a  passenger  cangbt 
on  the  bridge  by  a  train. 

3.  Death  «=s>89— Danagoa  for  meatal  snfforisi 
gauged  by  Intimaoy. 

The  amount  of  recovery  for  death  of  a 
brother  or  sister  must  necessarily  be  gauged 
by  the  intimacy  of  the  relation,  assodation,  and 
feeling  of  the  plaintifCs  toward  the  deceased. 

4.  Death  «3>99(5)— $1,000  allowed  for  BMital 
■ufFeriag  from  doath  of  sister. 

Where  sister  waa  wrongfully  Idlled,  plain- 
tiffs, subjected  to  severe  nervous  shook  and 
mental  suffering,  were  each  awarded  $1,000. 
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Appeal  trom  Civil  District  Court,  Parlsli 
of  Orleans;  Porter  Parker,  Judge. 

Action  by  Miss  Nettle  Thompson  and  oth- 
ers against  the  New  Orleans  Railway  &  light 
Company,  Judgment  tor  defendant,  and 
plaintiffs  appeal.   Reversed  and  rendered. 

Woodvllle  &  WoodvlUe,  of  New  Orleans, 
for  appellants. 

Dart,  Eeman  &  Dart,  of  New  Orleans, 
for  appellee. 

DAWKINS,  J.  Miss  Carrie  Thompson  was 
a  passenger  for  hire  upon  one  of  the  Tulane 
Belt  cars  of  the  defendant  street  railway, 
traveling  from  the  place  of  ber  employment 
in  the  business  district  to  her  borne  in  the 
Carrolton  section  of  tbe  dty  of  New  Orleans. 
When  the  car  reached  tbe  New  Basin  canal, 
over  which  cars  pass  on  a  bridge  of  defend- 
ant in  Carrolton  avenue,  the  said  bridge  was 
open,  and  because  of  some  trouble  with  its 
mechanism  could  not  be  promptly  closed. 
Tbe  conductor  on  the  car  on  which  Miss 
Thompson  was  riding  telephoned  the  bam, 
and  was  instructed  to  issue  car  to  car  trans- 
fers, and  the  cars  on  either  side  of  tbe  canal 
were  rerouted  back  over  the  respective  ends 
of  tbe  line  until  the  bridge  could  be  dosed. 
Tbe  only  means  for  crossing  the  canal  and 
readiing  the  cars  on  the  other  side  for  con- 
tinuation of  tbe  passengers'  Joom^  was. 
tbe  bridge  of  a  steam  railroad  about  a  Mock 
and  a  half  distant  from  that  of  defendant. 
Tbe  bridge  of  tbe  steam  railroad  consisted 
of  a  skeleton  or  trestle-like  structure  with 
a  plank  12  inches  wide  running  down  tbe 
center,  to  be  used  by  employte  and  not  In- 
tended for  pedestrians;  in  fact,  there  were 
large  signs  (»  dtber  end  warning  against 
its  use  in  sudi  manner.  However,  both  tbe 
conductor  and  supervisor  of  defendant,  who 
was  present,  suggested  and  invited  its  use 
by  tbe  many  hundreds  of  passengers  who 
had  arrived  on  dther  side  of  tbe  canal,  and, 
as  above  stated,  transfers  were  given  to  be 
used  by  tbe  passengers,  including  Miss 
Thompson,  when  tbe  canal  liad  been  so 
crossed. 

The  bridge  of  the  steam  railroad  was  also 
open  when  the  passengers  began  to  arrive, 
and  it  was  some  minutes  before  it  was  closed. 
In  the  meantime,  a  crowd  estimated  by  the 
witnesses  at  several  hundreds,  had  accumu- 
lated. The  bridge  tender  refused  to  dose  un- 
til he  heard  the  signal  of  an  approaching  fast 
freight  train,  which,  according  to  schedule, 
passed  every  day  about  6:30  p.  M.  However, 
as  soon  as  the  closing  was  made,  the  crowd 
began  to  press  forward,  and  Miss  Thompson, 
among  the  first  to  start  across  (one  or  two 
having  preceded  her  and' others  starting^  from 
the  other  side),  had  gtrne  only  a  short  dis- 
tance on  tbe  bridge  when  the  train  came  in 
view  from  around  a  curve,  moving  slowly. 
Confusion  immediately  ensued,'  and  one  of 
tbe  witnesses  says  that  he  took  a  stand  at 


the  end  of  tbe  bridge  and  attempted  to  pre- 
vent any  one  else  trom  starting  over,  but 
that  by  this  time  Miss  Thompson  bad,  as 
stated,  progressed  s(Hue  distance  upon  the 
bridge.  Soon  the  alarm  was  given  that  some 
one  had  fallen  overboard.  The  train  passed 
on,  and  in  a  few  minutes  thereafter  Miss 
Thompson  was  fished  oat  of  tbe  canal  by  a 
city  patrolman  and  others.  Life  was  not  en- 
tirely extinct,  but  she  could  not  be  revived, 
and  expired  a  little  while  afterwards.  None 
of  the  witnesses  saw  her  fall. 

This  suit  was  brought  by  a  brother  and 
two  sisters  of  the  deceased  against  the  street 
railway  company  for  damages.  Another  sis- 
ter did  not  Join  in  the  actl<Hi,  and  subsequent- 
ly one  of  tbe  two  who  did  died  leaving  tbe 
other  and  the  brother  as  plaintlflk 

Defoidant  denied  tbe  charges  of  negligence 
made  against  It,  and  pleaded  contributory 
negligence  on  tbe  part  of  deceased.  There 
was  a  trial  by  Jury,  a  v«rdlct  for  defendant, 
and  frtMn  a  Judgment  In  conformity  therewith 
plaintiffs  appeal. 

Opinion. 

Tbe  ccmtentioa  of  tbe  itointiffs  Is  tbat 
defendant  undertook  to  carry  Miss  Tbwnpsoi 
safely  to  ber  destlnatlmi,  and  tbat  this  in- 
cluded a  safe  method  of  crossing  tbe  canal 
when  tbe  means  ordinarily  used  had  failed; 
tbat  she  bad  a  right  to  rely  upon  tbe  superior 
Imowledge  of  defendant  and  its  agents,  who 
suggested  tbe  use  of  the  railroad  bridge,  and 
to  assume  tbat  it  was  reasonably  safe ;  that 
as  a  matter  of  fact  it  was  not  safe  to  the 
Imowledge  of  defendant,  and  that  by  suggest- 
ing Its  use^  as  was  done,  without  warning, 
at  a  time  when  It  Imew  that  a  train  was  due, 
and  would  likely  produce  tbe  condition  of 
panic  among  its  passengers  which  followed, 
wad  an  act  of  gross  negligence,  rendering 
it  liable  for  the  death  of  plaintiffs^  said  sis- 
ter. 

Defendant  replies  tbat  tbe  situation  was 
so  obviously  dangerous  that  It  was  an  act 
of  contributory  negligence  on  the  part  of  de- 
ceased to  have  used  the  bridge,  notwithstand- 
ing Its  (defendant's)  invitation  to  do  so. 
And  defendant's  counsel  likens  the  circum- 
stances of  tills  case  to  one  in  which  it  might 
have  been  suggested  that  the  deceased  swim 
across  or  walk  across  the  canal  on  a  tight 
rope,  which,  U  accepted,  considering  her  ma- 
ture age  (28)  and  Judgment,  would  have  pro- 
duced no  liability  on  Its  part  because  of  the 
obvious  danger. 

However,  the  record  does  not  show  that 
Miss  Thompson  knew  of  the  train's  schedule 
which  would  likely  bring  It  upon  the  scene 
at  that  particular  time;  nor  does  it  appear 
that  she  had  any  knowledge  of  its  approach 
until  the  alarm  was  given  when  the  head- 
light came  within  view  around  the  curve. 
Tbe  track  was  so  constructed  that  tbe  train 
came  directly  from  the  rear  of  those  who 
were  attempting  to  crosi^  and  Its  course  only 
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changed  when  It  reached  a  point  near  the 
bridge,  and  hence  the  rays  of  the  headlight 
did  not  fall  upon  the  itath  of  deceased  until 
it  'was  BO  near  that  its  presence  was  natural- 
ly calculated  to  frighten  and  confuse  any  one 
upon  the  bridge.  In  view  of  the  late  boar, 
6:30  p.  m.,  the  crowded  condition  of  the 
street  cars,  and  the  constantly  Increasing 
number  of  persons  wishing  to  cross  and  con- 
tinue their  Journeys,  it  was  but  natural  that 
th^r  attention  would  be  riveted  upon  the 
process  of  crossing  and  reaching  home;  es- 
pecially in  view  of  the  fact  that  it  was 
rapidly  becoming  dark,  and  that  sectimi  of 
the  dty  was  not  very  inviting  to  one  left  at 
that  hour. 

[1,2]  At  least  one  person  and  probably 
more  had  preceded  the  deceased  across  the 
bridge,  and  others  were  coming  from  the 
other  side;  and,  in  view  of  all  the  circum- 
stances, we  do  not  think  it  was  contributory 
negligence  on  her  part  to  att«npt  to  avail 
herself  of  this  means  of  continuing  her  Jour- 
ney, which  defendant  had  suggested  and  in- 
vited. On  the  other  hand,  we  do  think  that 
it  was  highly  negligent  <ni  the  part  of  de- 
fendant to  so  direct  her,  without  suggestion 
or  warning  of  the  fact  that  a  train  was  like- 
ly to  arrive  momentarily,  and  without  pro- 
viding some  means  of  flagging  and  prevent- 
ing it  from  running  down  the  passengers  who 
might  be  on  the  bridge.  The  condition  which 
developed  and  produced  the  deceased's  con- 
fusion and  doubtless  caused  her  to  fall  had 
a  result  but  naturally  to  be  expected;  and  the 
failure  to  warn  and  safeguard  her  was  the 
proximate  cause  of  her  death.  Hence  the 
defendant  is  liable.  Clerc  v.  M.  I*  ft  T.  R. 
R.  &  S.  S.  Co.,  107  La.  870,  81  South.  886, 
90  Am.  St.  Rep.  319 ;  Le  Blanc  v.  Sweet,  107 
La.  366,  31  South.  766,  90  Am.  St  Rep.  303. 

[3,4]  It  is  but  recently  that  the  law  has 
been  so  amended  as  to  allow  brothers  and 
sisters  to  recover  in  a  case  such  as  this. 
The  amount  of  the  recovery  must  necessarily 
be  gauged  by  the  Intimacy  of  the  relatitxi, 
association,  and  feeling  of  the  plaintiffs  to- 
ward the  deceased.  Here,  the  deceased  lived 
In  the  house  with  the  plaintiff  brother,  and 
the  other  plaintiff  was  a  sister  residing  in 
another  part  of  the  state,  whom  she  visited 
three  or  four  times  a  year,  principally  during 
her  vacation  from  work  as  an  employ^  of 
a  department  store  in  the  city  of  New  Or- 
leans. However,  their  relations  were  close 
and  cordial,  and  we  have  every  reason  to  as- 
sume that  the  sister's  tragic  death  caused 
them  severe  nervous  shock  and  mental  suffer- 
ing which  should  be  compensated  as  far  as 
money  can  do  so.  Considering  all  features, 
we  think  a  Judgment  of  $1,000  a  piece  In  fa- 
vor of  the  plaintiffs  would  be  Just  and  rea- 
sonable. 

For  the  reasons  assigned  the  Judgment  of 
the  lower  court  is  annulled  and  reversed,  and 
it  is  now  ordered,  adjudged,  and  decreed  that 


there  be  Judgment  in  favor  of  plaintiffs  In 
the  sum  of  $1,000  each,  with  legal  interest 
from  Judicial  demand,  and  that  defendant 
pay  all  costs. 
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AMITE  GRAVEL  &  SANO  CO.,  Limited,  v. 

ROSELAND  GRAVEL  CO.,  Limited, 

•t  al. 

(Supreme  Court  of  Loniaiana.    FeU  28,  1021.) 

(ByOabui  ty  Editorial  Staff.) 

1.  Navigable  waters  ^9|(7)<— Evldenoe  bold  to 
show  stream  was  not  aavlgable. 

Bvldence  that  the  stream  between  the  lands 
of  plaintiff  and  defendant  had  not  been  con- 
sidered navigable  by  the  federal  government 
which  had  permitted  stationary  bridges  over 
it,  that  It  was  used  only  by  rowboat|i  or  small 
boats  with  detachable  engines,  that  it  was  nar- 
row and  obstructed  and  had  sncb  a  fall  that 
if  deared  out  it  would  be  a  torrent,  held  to 
show  that  the  stream  was  not  navigable  at  the 
point,  so  that  the  riparian  proprietors  owned 
the  bank  and  bed  to  the  thread  of  the  stream 
under  Civ.  Code,  arts.  613-615. 

2.  Waters  and  water  courses  «s>l58(4)— 
Lease  of  shore  lands  held  to  cover  sand  aad 
gravel  Is  bad. 

A  lease  of  a  one-ax:re  strip  of  land  the 
entire  length  of  the  lessor's  tract  along  the 
eastern  bank  of  the  river  with  the  right  to  re- 
move sand  and  gravel  from  the  river  and  its 
bank,  though  not  giving  lessee  in  express  terms 
the  exclusivo  right  to  the  sand  and  gravel,  had 
sach  effect  where  the  owner  reserved  only  the 
right  to  take  sand  and  gravel  for  his  own  use 
and  is  sufficient  to  enable  the  lessee  to  maintain 
trespass  for  the  taking  of  sand  and  gravel  by 
another. 

3.  Trespass  «=s>l9(l)— Prima  faole  shewing  sf 
title  SMlllolsst. 

Where  defendant  made  no  claim  to  sand 
and  gravel  in  stream  which  plaintiS  daimed  un- 
der its  lease,  except  that  baaed  on  erroncoos 
belief  that  the  stream  nag  navigable,  plaintiff 
need  only  make  a  prima  fade  showing  of  title 
to  maintain  trespass  against  defendant. 

4.  Trespass  9=946(3)— Evidenoe  held  to  show 
unintentional  removal  of  sand  and  gravel. 

Evidence  that  defendant's  stockholders  own* 
ed  stock  in  plaintiff  corporation  and  had  cau- 
tioned their  employes  against  infringing  on 
plaintifTs  rights,  that  defendant  had  secured 
from  the  state  a  permit  to  remove  sand  and 
gravel  from  a  stream  believing  it  to  be  naviga- 
ble, and  that  the  only  material  taken  from  plain- 
tiff's side  of  the  stream  was  that  whldi  slid  into 
the  excavation  made  by  dredging  on  defendant's 
side,  held  to  show  that  the  taking  of  the  sand 
and  gravel  belonging  to  plaintiff  was  not  will* 
fuL 

5.  Trespass  4s>50— I  nnooent  taker  of  sand  and 
gravel  liable  only  for  valne  In  plaoe. 

Where  defendant's  taking  of  sand  and 
gravd  from  the  bed  of  a  stream  on  plaintilTs 
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side  TU  not  a  willful  trespass,  plaintiff  can  re- 
cover  only  the  value  of  the  material  in  place, 
not  the  total  amount  defendant  received  from 
it  after  its  removal,  as  it  conld  recover  if  the 
^  taking  were  willful. 

Appeal  firom  Twenty-Fifth  Judicial  Di»- 
trict  Ck>urt,  Parish  of  Tangipahoa;  W.  S. 
Bownd,  Judge. 

Salt  by  the  Amite  Gravel  &  Sand  Company, 
Limited,  against  the  Roseland  Gravel  Ck>m- 
pany,  Limited,  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Judgment 
amended  by  reducing  the  amount  of  dam- 
ages and,  as  so  amended,  affirmed. 

Dart,  Keman  &  Dart,  of  New  Orleans,  and 
Bolivar  E.  K«np,  of  Amite,  for  appellants. 
Reid  &  Reid,  of  Amite,  for  appellee. 

DAWKIN8,  J.  PlalntUt  holds  under  lease, 
with  the  right  to  take  and  remove  sand  and 
gravel  therefrom,  a  strip  of  land  in  section 
fronting  on  the  east  bank  of  the  Tangi- 
pahoa riveri  near  the  town  of  Roseland,  in 
Tangipahoa  parish;  and  defendant  owns 
property  in  section immediately  oppo- 
site that  of  plaintiff,  and  on  the  west  side  of 
the  river.  Defendant  Roseland  Gravel  Com- 
pany erected  a  sand  and  gravel  plant  on  its 
property  during  the  latter  pert  of  1915,  and 
early  in  January,  1916,  launched  a  dredge  in 
the  river  and  commenced  pumping  sand  and 
gravel  therefrom. 

Plaintiff  brought  this  suit  to  recover  as  for 
an  alleged  willful  trespass,  the  market  value 
of  certain  quantities  of  sand  and  gravel 
which  it  claimed  had  been  taken  from  its 
property,  upon  the  theory  that  its  ownership 
extended  to  the  thread  of  the  stream  from 
which  the  sand  and  gravel  had  been  removed. 

The  defenses  were  that  Tangipahoa  river 
is  navigable  at  the  point  in  question,  and  its 
bed  the  profierty  of  the  state;  that  permis- 
sion had  been  obtained  from  the  State  De- 
partment of  Conservation  to  dredge  its  bed, 
and  tn  the  alternative  that  no  material  had 
been  removed  east  of  the  thread  of  the 
stream,  and  further  In  the  alternative  that, 
if  any  of  plaintiff's  property  had  been  taken, 
the  same  was  done  in  good  faith,  and  de- 
fendant was  liable  for  Its  value  In  the  natu- 
ral state  only. 

Opinion. 

The  case  presents,  therefore,  three  ques- 
tions of  fact,  (1)  as  to  the  navigability  of  the 
stream,  (2)  as  to  the  trespass  and  quantity 
of  sand  and  gravel  taken  and  (3)  whether  the 
appropriation  was  in  bad  faith;  and  a  ques- 
tion of  law  as  to  the  nature  of  defendant's 
liability. 

[1]  The  record  consists  of  some  700  pages 
of  documents  and  testimony,  the  latter  writ- 
ten with  questions  and  answers  following 
each  other  across  the  entire  page  without 
brealc,   and  a  large   number   of  maps  and 


photographs.  AH  of  these  we  have  carefully 
examined,  and  are  convinced  that  the  finding 
of  the  lower  court,  that  the  Tangipahoa  at 
the  place  in  question  was  not  navigable  in 
fact  or  law,  was  correct  We  do  not  cite 
the  proof  on  this  point  In  detail,  but  think  it 
Bufflcient  to  say:  First,  that  the  United 
States  government  has  not  considered  or 
treated  the  river  as  navigable  there,  or  for 
some  distance  towards  Its  month,  for  it  has 
authorized  the  construction  thereon  of  a 
number  of  stationary  bridges;  that  It  has 
not  been  and  Is  not  now  being  used  by  any 
water  craft  for  the  purposes  of  commerce, 
although  occasionally  rowboats,  and  iu  places 
small  boats  with  detachable  gasoline  engines, 
have  been  used  therein.  The  stream  is  nar- 
row, filled  with  sand,  gravel  bars,  stumps, 
and  logs,  and  has  a  fall  of  from  2^  to  6  feet 
to  the  mile.  If  cleaned  out,  according  to  one 
engineer,  its  current  would  be  converted  in- 
to a  torrent  It  rises  at  times  many  feet  in 
a  few  hours,  and  falls  with  equal  rapidity; 
but  the  average  stage  at  no  season  (save  dur- 
ing freshets)  renders  It  In  our  opinion  "navi- 
gable" at  or  near  Roseland  within  the  fair 
meaning  of  that  term.  Delta  Duck  dub  v. 
Barrios,  136  La.  357,  65  South.  489. 

It  follows,  therefore,  that  the  riparian 
proprietors  own  the  bank  and  bed  to  the 
thread  of  the  stream.    C.  C.  613,  614,  515. 

It  appears  to  be  conceded  by  defendant 
that  its  employes  did  dredge  some  sand  and 
gravel  from  the  east  side  of  the  thread  of 
the  stream ;  but  the  dispute  is  as  to  the  quan- 
tity and  the  circumstances  of  the  taking, 
that  is,  whether  in  good  or  bad  faith. 

Defendant  built  and  launched  into  the 
river,  at  or  near  the  point  where  the  tres- 
pass was  committed,  a  dredgeboat  83  feet 
long  and  26  feet  wide,  with  a  draft  of  2  or  S 
feet.  Portions  of  its  hull  rested  upon  the  bed 
of  the  river,  and  It  became  necessary  to  do 
what  Is  termed  "relay"  dredging  before  the 
boat  could  be  moved.  This  consisted  in 
pumping  the  sand,  mud,  gravel,  etc,  from 
the  bed  of  the  river  in  front  of  the  dredge 
back  through  and  over  Its  stem.  Work 
started  on  January  14, 1916,  and  a  few  days 
were  devoted  to  the  diaracter  of  work  Just 
mentioned,  with  the  bow  and  pump  upstream. 
The  dredgeboat  was  then  turned  with  its 
bow  downstream,  and,  in  turning,  its  stem 
toudied  the  west  bank  on  defendant's  side, 
and  the  bow  scraped  the  island  or  bar  oa 
plaintiff's  side  of  the  river. 

In  front  of  plaintifTs  property  on  the  east 
side  of  the  river  there  was  a  sand  bar  and 
two  islands,  the  latter  separated  from  the 
main  bank  by  a  narrow  cut-off  or  slough, 
through  whldi  at  low  water  very  little  water 
passed.  Between  the  two  islands  there  was 
a  space  of  a  few  feet,  covered  with  water. 
But  it  is  not  contended  that  any  appreciable 
quantity  of  the  bar  or  island  farthest  down- 
stream was  taken  by  plain  tUC,  the  main  con- 
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tenthn  being  tbat  the  Island  opposite  tlie 
point  the  dredge  was  launched,  together  with 
a  part  of  a  bar  extending  ont  from  the 
east  bank  Jnst  above  the  latter  Island,  was 
dredged  away. 

The  lower  court  found  that  defendant  had 
taken  from  the  property  of  plaintiff  more 
than  the  quantity  o^  sand  and  gravel  alleged 
in  the  petition,  bat  In  its  Judgment  fixed  the 
same  at  these  flgores,  to  wit,  1,664  cubic 
feet  of  sand  and  8,320  cubic  feet  of  gravel, 
and  that  while  the  officers  of  the  company 
were  free  from  bad  faith,  as  to  Its  employes 
the  tret^ass  had  been  willful;  and  accord- 
ingly gave  judgment  for  the  full  price  which 
the  defendant  received  therefor,  or  25  cents 
per  yard  twe  sand  and  7S  cents  per  yard  for 
gravd,  or  a  total  of  $6,656.  From  this  Judg- 
ment the  defendant  am>ealed. 

It  was  humanly  impossible  to  determine 
the  exact  amount  of  material  which  had  been 
removed  from  the  east  side  of  the  stream, 
although  testimony  was  given  on  that  score 
by  oiglneen  who  had  made  surveys,  sound- 
ings, estimates,  etc.  However,  we  take  it 
that  counsel  for  defendant  does  not  seriously 
question  the  txlal  court's  finding,  for  noth- 
ing Is  said  on  the  point  in  their  brief ;  their 
defense  being  based  upon  other  issues. 

[2]  The  first  contention  made  Is  that  the 
lease  under  which  plaintiff  claims,  covering 
"A  onfr«cre  strip  of  land  running  the  entire 
length  of  the  tract  of  land  on  which  he  now 
resides,  along  the  eastern  tank  of  the  Tangi- 
pahoa river,  and  also  the  right' to  take  and 
remove  sand  and  gravel  from  said  river  and 
along  Its  eastern  bank  on  said  strip,"  does 
not  convey  such  an  Interest  as  would  support 
the  action  of  trespass;  and,  further,  that 
plaintiff  was  not  in  actual  possession,  a  pre- 
requisite, it  is  claimed,  to  the  action. 

[3]  It  was  admitted  that  the  lessor  of 
plaintiff  was  the  owner  of  the  property  cov- 
ered by  the  lease;  therefore,  it  is  unneces- 
sary to  consider  the  question  of  title  beyond 
that  point  The  property  covered  by  the 
lease  was,  we  think,  a  strip  210  feet  wide 
measured  from  the  mean  low-water  mark 
and  extending  along  the  entire  front  of  the 
lessor's  property,  and  which  lay  opposite 
that  of  defendant  where  the  dredging  was 
done.  While  the  lease  did  not  in  express 
terms  give  to  the  lessee  the  exclusive  right 
to  take  sand  and  gravel  from  the  riparian 
front,  we  think  by  a  fair  construction  that 
was  the  Intention  and  effect,  for  the  owner 
only  reserved  the  right  to  remove  the  tim- 
ber thereon  and  to  take  such  sand  and  gravel 
as  might  be  required  for  his  own  needs.  In 
any  event,  since  defendant  does  not  claim 
any  adverse  right  from  any  other  source 
(save  that  based  upon  the  navigability  of 
the  stream  and  the  ownership  of  the  state, 
in  consequence  of  which  it  obtained  a  permit 
to  dredge  from  the  Deiwrtment  of  Conserra- 
tUai,  we  do  not  think  it  la  In  a  position  to 


assail  plaintiff's  rights  to  that  extent  and 
that  a  prima  fiide  showing  was  all  that  was 
necessary  to  maintain  plaintifTs  action  in 
trespass.  Union  Saw  Mill  Oo.  t.  Btamea, 
121  La.  654,  46  South.  649. 

Hie  Question  of  Damages. 

The  Judgment  of  the  lower  court  allows 
the  full  sale  price  of  the  sand  and  gravel, 
without  any  dednction  for  the  cost  of  pre- 
paring it  for  market  upon  the  theory,  as 
above  stated,  that  the  tKspass  was  wiUfnl, 
or,  as  Is  8(Hnetlmes  expressed,  in  moral  bad 
faith. 

[4]  The  three  stockholders  of  the  defend- 
ant company,  all  of  whom  live  in  the  dty 
of  New  Orleans,  are  large  stockholders  in 
the  plaintiff  company ;  but  the  controlling  in- 
terest In  the  latter  is  owned  by  another  resi- 
dent of  the  same  dty,  and  there  appears  to 
have  been  some  rivalry  between  the  two  In 
acquiring  sand  and  gravel  rights  In  the  Tan- 
gipahoa river.    In  fact,  the  three  brothers 
who  own  the  defendant  company  attempted 
to  acquire,  and  perhaps,  at  one  time,  thought 
they  Iiad  acquired,  50  per  cent  of  the  stock 
of  the  plaintiff  corporation.    So  that  when 
defendant  prepared  to  l>egin  operations,  Mr. 
Jahncke,  the  executive  in  charge,  cautioned 
and  Instructed  his  employes  not  to  go  be- 
yond   the  middle  of  the   stream    with   the 
dredge,  because,  aa  he  says,  notvrithstanding 
be  believed  the  stream  was  navigable  and 
the  bed  belonged  to  the  state,  he  did  not  wish 
to  get  into  any  trouble  with  the  plaintiffs; 
and  the  lower  court  In  its  reasons  for  Judg- 
ment   found    that    he  was  In    good  faith, 
althou^  it  held  the  corporation  liable  for 
market  values  without  deducting  costs  of 
production,  npon  what  it  conceived  to  be  the 
bad  faith  of  certain  employes  Imputable  to 
defendant    Before,  or  about  the  time  of  be- 
ginning, Jahncke  obtained  from  the  State 
Department   of    Conservation    a   permit   to 
dredge  sand  and  gravel  in  the  Tangipahoa 
river;  and  while  we  have  found  as  a  matter 
of  fact  it  was  not  navigable,  and  hence  the 
state  was  without  Interest  we  find  no  reason 
to  doubt  that  he  and  the  Department  were  of 
the  bona  fide  belief  that  the  contrary  was 
true;  otherwise,  it  Is  not  probable  that  he 
would  have  been  willing  to  place  himself  in  a 
position  to  have  to  pay  the  state  for  material 
which  he  was  to  take  from  his  own  property. 
It  was  stated  by  Jahncke  as  a  witness, 
and  no  effort  at  contradiction  was  made,  that 
the  only  practical  way  (considering  the  ex- 
pense of  other  methods)  of  beginning  the  re- 
moval of  gravel  from  hts  own  property  on 
the  west  bank  of  the  river  was  to  launch  the 
dredge  In  the  river  where  there  was  plenty 
of  water,  necessary  for  the  oiwratlon  of  the 
pump,  and  to  work  into  the  property  from 
the  river,  thus  liaving  the  wa*'er  to  follow 
the    excavating.     At  the  point    where    the 
dredge  was  launched  the  width  of  the  water 
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from  defendanf 8  side  to  the  Island  was  Just 
about  equal  to  the  length  of  the  boat,  say 
about  86  feet,  although  the  main  east  bank 
on  plaintUTs  side  was  the  width  of  the  is- 
land, estimated  at  about  30  feet,  plus  the 
width  of  the  slough  or  cut-off,  estimated  at 
some  20-odd  feet.  This  gave  the  stream  a 
total  width,  at  that  pcrfnt  of,  say,  between  130 
and  140  feet,  and  put  the  thread  or  middle 
some  65  or  70  feet  from  defendant's  bank, 
which,  being  on  the  caving  side  of  the  river, 
was  practically  at  the  water's  edge.  As  here-' 
tofore  stated,  the  dredge  was  26  feet  wide, 
and  all  of  the  pumping  was  done  with  its 
bow  pointed  either  up  or  down  the  river, 
which  iK>sltIon  it  occupied  at  all  times,  save 
when  being  turned  round.  The  river's  bed 
was  dredged  to  varying  depths  ranging  from 
a  few  feet  to  more  than  30  feet,  and  we  are 
convinced  that  the  great  bulk  of  the  sand 
and  gravel  which  came  from  plaintiff's  side 
was  due,  as  testified  to  by  men  experienced 
In  these  matters,  to  the  fact  that  such  mate- 
rials win  cave  in  all  directions  surrounding 
the  Intake  of  the  pump,  or  In  a  drcle  whose 
radius  Is  equal  at  the  surface  to  the  depth 
dredged,  and  making  a  bole  having  the  shape 
of  an  inverted  cone. 

The  man  in  charge  of  defendant's  dredge 
swore  that  special  effort  was  made  not  to 
pump  east  of  the  thread  of  the  stream,  and, 
in  view  of  the  fact  that  persons  representing 
or  liaving  an  Interest  In  plaintiff  company 
were  repeatedly  going  and  coming  from  the 
scene,  we  do  not  believe  it  appears,  aftw 
carefully  weighing  all  the  evidence,  that  any 
one  intentionally  encroached  ui>on  plaintiffs 
side,  although,  as  stated,  it  was  conceded  on 
the  trial,  and  does  not  appear  to  be  disputed 
by  defendant's  brief,  that  material  to  the 
amount  alleged  was  taken  which  belonged  to 
plaintiff.  However,  this  was  after  surveys, 
measurements,  soundings,  and  estimates  were 
made  by  both  sides.  As  soon  as  defendant's 
attention  was  called  to  the  contention  of 
plaintiff  that  sand  and  gravel  were  being 
taken  from  its  property,  Jahncke  went  to  the 
scene,  had  the  dredge  moved,  and  thereafter 
pursued  operations  on  Its  own  property,  ex- 
cavating on  that  side  what  appears  from 
photographs  to  be  quite  a  lake.  Consider- 
ing that  the  thread  of  a  stream  is  an  Imagi- 
nary line,  about  which  men  may  readily  differ, 
depending  upon  the  sinuosities  of  the  banks, 
and  upon  which  varying  elevations  may  be 
taken  as  the  main  banks,  we  do  not  think  it 
at  all  Improbable  that  defendant's  employes 
honestly  believed  that  they  were  not  en- 
croaching upon  the  property  of  plaintiff.  In 
any  event,  the  plaintiff  bore  the  burden  of 
making  out  its  case  on  the  facts  by  a  fair 
preponderance  of  the  testimony,  and  this  we 
think  it  has  failed  to  do. 

Inasmuch  as  defendant  does  not  appear  to 
seriously  contest  the  quantity  of  materials 


taken,  we  deem  it  unnecessary  to  dtecnaB  tba 
question  of  the  relative  rights  of  adjoining 
ovraers  In  removing  minerals  sudi  as  sand 
and  gravel  under  such  circumstances,  where 
it  is  impossible  to  take  all  of  one's  own  prop- 
erty without  drawing  a  portion  of  his  neigh- 
bor's across  the  line. 

[5]  Finding  that  defendant  was  In  good 
faith,  plaintiff  Is  entitled  to  recover  the  val- 
ue of  the  minerals  in  their  natural  state 
alone;  and  which,  according  to  the  proof, 
was  not  more  than  three  cents  for  sand  and 
Ave  cents  per  cubic  yard  for  gravel.  Trust 
&  Deposit  Ck>.  V.  Investment  Ck>.,  107  La. 
251,  31  South.  736. 

For  the  reasons  assigned,  the  judgment  ap- 
pealed from  is  amended  by  reducing  It  to  the 
sum  of  $465.02,  and  as  thus  amended,  it  is 
affirmed;  plaintiff  to  pay  the  costs  of  this  ap- 
peal and  defendant  the  costs  of  the  lower 
court. 

SOMMBRVILLB,  J.,  not  having  heard  the 
argument,  takes  no  part. 


048  La.  7U) 

N».  24374. 
STATE  V.  HENDERSON  «t  al. 

(Supreme  Court  of  Louisiana.    Feb.  28, 1921.) 
(BtHahut  by  Editorial  Staff.) 

1.  Criminal  law  «s>762(3)— Requested  charge 
OS  aocompllce  testlmoBy  property  refused  as 
opIsloB  OB  faots. 

In  a  prosecution  for  entering  in  the  night- 
time a  railroad  box  car  with  Intent  to  steal 
and  stealing  therefrom,  the  trial  court  prop- 
erly refused  to  instruct  that,  while  the  jury 
might  find  a  verdict  of  guilty  on  the  testimony 
of  an  accomplice  without  corroboration,  yet 
they  were  advised  not  to  do  so,  as  such  a 
charge  would  be  to  express  an  opinion  on  the 
facts. 

2.  Criminal  law  9=9780(3)— Instruction  on  ao- 
oomplioe  testimony  held  suffloiently  to  have 
eonveyed  meaning. 

In  a  prosecution  for  entering  a  railroad  box 
car  in  the  nighttime  with  intent  to  steal,  and 
stealing  therefrom,  instruction,  given  at  the 
district  attorney's  request,  that  an  accomplice 
joined  in  the  same  indictment  with  accused 
may  testify  unless  put  on  trial  at  the  same 
time,  and  that  the  uncorroborated  testimony 
of  an  accomplice  was  sufficient  for  conviction, 
though  it  should  be  "recorded"  with  caution, 
held  proper  as  sufficiently  conveying  the  mean- 
ing the  uncorroborated  testimony  should  not 
be  accepted  without  caution. 

3.  Criminal  law  «=9S4I— Defeetive  charge  can- 
not be  taken  advantage  of  after  verdict. 

After  verdict,  it  is  too  late  to  seek  to  take 
advantage  of  mere  defective  language  in  a 
charge  not  called  to  the  attention  of  the  trial 
court,  so  as  to  afford  opportunity  for  correc- 
tion. 
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4.  Criminal  law  «=>622(l)— Gnuiting  of  Mv> 
arance  within  discretion  of  trial  court,  though 
case  had  stood  for  trial. 
Where    four    defendants    were    proceeded 
against  by  information,  two  of  them  pleaded 
guilty,  and  severance  as  to  one  of  the  others 
was  granted,  no  objection  being  made  at  the 
time,  such  action  was  within  the  discretion  of 
the  trial  court,  though  the  case  had  stood  for 
t  week  fixed  for  trial  as  to  both  of  the  re- 
gaining defendants  together. 

Appeal  from  Ninth  Judicial  District 
Conrt,  Parish  of  East  Carroll ;  F.  X.  Rans- 
dall,  Judge. 

Louis  Henderson  and  others  were  charged 
with  entering  in  the  nighttime  a  railroad 
box  car  with  intent  to  steal,  and  stealing 
therefrom,  of  which  Ike  Humphries  was 
convicted  and  he  appeals    Aflirmed. 

C.  S.  Wyly,  of  Lake  Providence^  for  ap- 
pellant 

A.  V.  Coco,  Atty.  Gen.  (J.  B.  Snyder,  Dlst 
Atty.,  of  Tallulah,  and  T.  Semmes  Walms- 
ley,  of  New  Orleans,  of  counsel),  for  the 
State.  ' 

PBOVOSTT,  J.  The  accused,  Ike  Hum- 
phries, IxMiis  Henderson,  and  Will  and 
Frank  Jones,  were  charged  by  information, 
as  principals,  with  entering  in  the  ni(^t> 
time  a  railroad  bos  car  with  intent  to  steal, 
and  stealing  therefrom. 

Louis  Henderson  and  Frank  Jones  plead- 
ed guilty,  and  the  case  was  fixed  for  trial 
as  to  the  other  two  for  a  day  one  week  aftp 
er  their  arraignment  and  plea  of  not  guilty. 

When  the  case  was  called  up  for  trial, 
on  the  day  then  fixed,  Will  Jones,  through 
counsel,  moved  for  a  severance,  and  the  mo- 
tion was  granted.  The  trial  of  Ike  Hum- 
idiries  was  then  proceeded  with,  and  Will 
JcHies  was  used  as  a  witness  against  him. 

[1]  His  counsel  requested  that  the  fol- 
lowing charge  be  given  to  the  iuej : 

"The  credibility  of  an  accompUce  may  be 
justly  subject  to  suspicion,  and  of  this  ques- 
tion of  .  credence  the  jury  must  judge,  under 
the  instruction  that,  while  they  may  find  a 
verdict  of  guilty  upon  the  testimony  of  an  ac- 
complice without  corroboration,  yet  they  are 
advised  not  to  do  so." 

In  the  per  curiam  to  the  bill  of  exception, 
the  learned  trial  Judge  says: 

"I  refused  to  give  this  charge,  because  I 
do  not  think  it  is  good  law,  nor  that  I  am  au- 
thorized to  charge  the  jury  that  they  may  find 
a  verdict  upon  certain  testimony  and  then  ad- 
vise them  not  to  do  so." 

This  is  certainly  good  sense,  and  there- 
fore also  good  law.  The  diarge  is  taken 
verbatim  from  State  v.  BayMine,  23  Ia. 
Ann.  78;  but  the  court  was  not  there  for- 
mulating a  charge,  or  giving  approval  to  a 
formulated  charge,  but  was  merely  express- 
ing the  idea  that  the  testimony  of  an  ac- 


complice must  be  received  with  caution.  To 
advise  the  jury  not  to  convict  upon  the  un- 
corroborated testimony  of  an  accomirilce, 
especially  In  a  case  lacking  sucb  corrobora- 
tion, would  bo  to  express  an  opinion  on  the 
facts.  State  v.  Banks,  40  La.  Ann.  736,  6 
South.  18. 

[2]  In  place  of  the  said  r«qneert£d  charge, 
the  judge,  at  the  request  of  the  district  attor- 
ney, gave  the  following: 

"An  accomplice  joined  in  the  same  indictment 
with  the  accused  may  testify,  unless  put  on 
trial  at  the  same  time;  and  the  accompUce 
may  testify  when  he  has  pleaded  guilty  and  has 
not  yet  been  sentenced;  and  the  uncorroborat- 
ed testimony  of  the  accomplice  is  sufficient  for 
a  conviction,  though  it  should  be  recorded  with 
caution." 

The  expression  "recorded  with  caution" 
waa  evidently  meant  for  received  with  cau- 
tion. But  counsel  for  accoaed  say  that  the 
Jury  may  have  been  misled  by  this  use  of 
the  word  "recorded"  for  "received,"  and 
may  have  understood,  not  that  the  testimo- 
ny should  be  received  by  them  with  cau- 
ti(»,  but  that  it  should  be  recorded  at  some 
time  or  other,  or  some  tflaoe  or  other,  with 
caution. 

While  the  word  "recorded"  la  not  a  very 
apt  one  for  doing  duty  in  the  place  of  the 
word  "received,"  we  think  that  the  clause 
"though  it  should  be  recorded  vrlth  caution." 
modlfjrlng  the  immediately  preceding  sen- 
tence, sufficiently  conveyed  the  meaning  that 
the  uncorrob<»ated  testimony  of  an  accom- 
plice is  not  to  be  accepted  without  caution. 

[1]  The  bill  of  exception  la  ooofined  to 
the  naked  recital  that  the  one  charge  was 
requested  and  refused,  and  the  otho*  re- 
quested and  given,  and  that  accused  ex- 
cepted to  the  "rulings"  of  the  court.  In  the 
transcript  as  typewritten  the  word  is  "rul- 
ing." The  "a"  is  added  with  a  pen.  The 
attention  of  the  Judge  waa  evidently  not 
called  to  the  Improper  use  ot  the  word  "re- 
corded" in  place  of  "received."  nils  should 
have  been  done,  If  considered  of  any  im- 
portance. After  verdict,  It  is  too  late  to 
seek  to  take  advantage  of  a  mere  defect  of 
language  in  a  charge  not  called  to  the  at- 
tention of  the  court,  bo  as  to  afford  an  op- 
portunlty  for  correction. 

[4]  Accused  also  complains  of  -the  sever- 
ance having  been  granted.  The  ground  of 
his  complaint  is  that  it  was  taking  an  un- 
£ali<  advantage  of  him,  .inasmuch  aa  tJbe 
case  bad  for  a  week  stood  fixed  for  trial  as 
to  both  accused  together.  No  objection  was 
made  at  the  time;  and,  moreover,  we  know 
of  no  rule  against  the  granting  of  a  sever- 
ance within  the  dlscretltm  of  the  trul 
Judge. 

Judgment  afllrmed. 

SOMMBRVILLE,  J.,  takes  no  part,  not 
having  heard  the  argument 
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No.  24049. 

RIQGS  V.  NEW  ORLEANS,  T.  &  M.  RY.  CO. 

(Supreme  Conit  of  Looisiaim.    Jan.  81,  1921. 
Behearing  Denied  Feb.  28,  1921.) 

(ByOabut  6v  Eiitoriat  Btaff.) 

1.  Carrfers  ^»38l(4)<— Evidenoa  Insuffieieat  to 
show  paMoagar  waa  paahad  from  trala  by 
portar. 

In  an  action  for  injuries  claimed  to  have 
been  anstained  by  plaintiff  while  a  passenger  on 
defendant's  train  b;  being  poshed  from  the 
train  by  defendant's  porter,  evidence  held  in- 
snffident  to  show  that  the  injury  happened  in 
the  manner  alleged. 

2.  EvMoBoe  «=926S(B)— AdmlsaloR  by  plaadlag 
eoatributory  aagllganea  held  not  to  entitle 
injared  party  to  recover. 

In  an  action  by  one  claiming  to  hare  been 
injured  while  a  passenger  by  being  pushed 
from  the  train  by  the  porter,  defendant's  al- 
legation of  contributory  negligence  in  attempt- 
ing to  alight  before  the  train  atopped,  ttiough 
an  admission  tliat  plaintiff  was  a  paasenger,  did 
not  entitle  plaintiff  to  recover,  where  from  all 
the  ^cta  as  developed  on  the  trial  he  failed  to 
make  out  a  case;  the  evidence  tending  to 
show  that  he  was  stealing  a  ride  and  waa  in- 
jured in  getting  off  as  the  train  approached 
a  atation. 

O'Niell,  J.,  diasentiing. 

Appeal  tram  Sixteenth  Judicial  DIatrict 
Court,  Parish  of  St  Landry;  B.  H.  Pavy, 
Judge. 

Action  by  Lawrence  Rlggs  against  the  New 
Orleans,  Texas  &  Mexico  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Judgment  set  aside,  and  suit  dis- 
missed. 

Dudl^  Li.  Oullbeau,  of  Opelousas,  and 
Dufour  &  Janvier,  of  New  Orleans,  for  ap- 
pellant 

E.  T.  Lewis,  and  B.  V.  Boagnl,  both  of  Op- 
elousas, for  appellee. 

PBOVOSTY,  J.  Plaintiff,  a  colored  boy 
18  years  old,  claims  that  as  the  train  of  the 
defendant  company  on  which  he  was  a  pas- 
senger was  crossing  Court  street  in  the  town 
of  Opelousas  he  was  pushed  oS  by  the  color- 
ed porter,  and  that  In  some  way  his  leg  got 
upon  the  rail  and  was  crushed.  By  a  ver- 
dict concurred  In  by  9  of  the  12  Jurors,  be 
was  awarded  $6,000  damages,  tmd  defendant 
has  appealed. 

[1]  The  porter  denies  that  be  pushed  plain- 
tiff off ;  and,  as  no  reason  la  assigned  why  he 
should  have  done  such  a  thing,  and  the  thing 
is  in  Itself  Improbable,  we  should  be  inclined 
to  believe  him  even  In  the  absence  of  the 
other  drcomstances  in  the  case  whlcb  utter- 
ly discredit  plaintiff's  statement. 

Tile  train  was  going  east,  and  as  It  crossed 
Court  street  was  slowing  up  for  a  full  stop 


at  the  passenger  depot  two  blocks  or  680  feet 
abead.  The  depot  was  on  the  south  side, 
that  Is  on  the  right-hand  side  of  the  passen- 
gers facing  in  the  direction  in  which  the  trala 
was  going,  and  that  was  the  side  on  which 
the  veetibnle  door  bad  to  be  opened  for  letting 
the  passengers  in  and  out;  and  that  Is  the 
side  on  which  plaintiff  claims  he  was  pushed 
ott.  n>e  testimony  shows  that  the  vestibule 
door  is  usaally  opened  about  half  a  block  or 
a  block  before  the  train  comes  to  a  full  stop ; 
and  the  porter  testifies  that,  preparatory  to 
opening  this  door  through  which  plaintiff 
claims  to  have  been  pushed,  he  was  standing 
on  the  trap  of  it,  while  the  conductor  was 
Standing  on  the  same  platform,  on  the  trap 
of  the  door  on  the  north  side,  when  that  part 
of  the  train  passed  Court  street  The  con- 
ductor gives  the  same  testimony.  The  con- 
ductor explains  that,  as  the  colored  coach 
was  crowded,  and  some  of  the  men  were 
drinking,  and  he  feared  there  might  be  a  rush 
for  getting  off  the  train  when  it  came  to  a 
full  stop,  he  had  taken  the  precaution  of 
shutting  the  coach  door  and  standing  on  the 
platform  to  watch  this  door. 

As  the  train  was  passing  Court  street,  thu 
chief  of  police  of  the  town  happened  to  be 
going  south  on  this  street,  and  had  to  stop 
to  let  the  train  pass.  He  was  on  horseback. 
From  the  place  where  his  horse  stopped,  60 
or  60  feet  from  the  track,  be,  as  soon  as  the 
train  bad  passed,  saw  plaintiff  *l>etween  the 
rails  trying  to  get  up,  on  the  north  side. 
•  •  •  He  scrambled  over  on  the  north 
side  of  the  track."  The  spots  of  blood  found 
afterwards  on  the  ground  were  all  on  the 
north  side  of  the  track;  none  on  the  south 
side. 

The  place  where  plaintiff  claims  to  have 
been  pushed  off  was  an  open  street  The 
ground  there  was  nearly  level,  and  the  only 
slope  there  was  was  away  from  the  track. 
The  lower  step  of  the  coach  extended  out  2 
feet  from  the  track.  Had  plaintiff  been  push- 
ed off,  the  movement  of  bis  body  would  have 
been  away  from  the  trade,  and  not  towards 
it 

Entirely  consistent  with  these  facts  is  the 
theory  that  plaintiff  was  stealing  a  ride  on 
the  tender,  and  that  In  getting  off  when  the 
train  begsin  to  slow  down  he  fell  on  the  rail. 
On  the  back  part  of  the  tender  Is  a  place,  it 
seems,  where  a  venturesome  person  may  con- 
ceal himself  for  traveling  free.  The  person 
so  riding  would  want  to  get  off  before  the 
train  had  readied  the  station,  and  on  the 
side  on  which  he  could  not  be  seen  from  the 
station,  and  would  likely  attempt  to  do  so  as 
soon  as  he  thought  the  train  had  slowed 
down  su£9ciently.  It  Is  a  dangerous  proceed- 
ing. This  would  explain  plaintiff's  having 
been  on  the  north  side  and  his  leg  on  the  rail. 

Six  acquaintances  of  plaintiff,  colored  men, 
wbo  traveled  on  the  same  train  with  him 
from  Beaumont,  Tex.  to  Opelousas,  saw  him 
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at  the  station  In  Beaumont,  and  one  of  them 
saw  him  on  the  train  before  it  started,  bat 
none  of  them  saw  him  on  the  train  after  It 
had  started.  This  would  not  prove  that  he 
was  not  Inside  of  the  coach,  for  every  seat 
was  occupied,  and  his  presence  might  well 
have  escaped  the  attention  of  these  men,  yet 
this  testimony  would  go  towards  increasing 
the  probability  of  the  plaintiff's  having  rid- 
den on  the  tender  and  received  his  Injury  in 
getting  off  on  the  north  side  of  the  train  be- 
fore it  had  reached  the  station. 

Plaintiff  testifies  that  the  lights  In  the  ves- 
tibule from  which  he  was  pushed  off  were  not 
burning.  In  this  he  is  overwhelmingly  con- 
tradicted. 

Hla  having  been  on  the  north  side  of  the 
tirack  after  the  accident  being  entirely  incon- 
sistent with  the  theory  of  his  having  been 
pushed  off  on  the  south  side,  he  sought  to 
overcome  the  difficulty  by  testifying  that  aft- 
er his  fall  his  brother  and  a  man  named 
Alfred  Woods  had  moved  him  to  that  side. 
Alfred  Woods,  produced  by  defendant,  testifi- 
ed that  he  had  not  been  there  at  all,  and 
knew  nothing  of  the  matter.  The  man  who 
came  to  plaintiff  immediately  after  the  acci- 
dent with  plalntUTs  brother  was  Wilson  Lew- 
la.  He  testified  that  plaintiff  was  on  the  north 
side,  and  was  not  moved.  Plaintiff  sought 
to  explain  that  Wilson  Lewis  went  by  the 
name  of  Alfred  Woods,  but  Wilson  Lewis 
positively  denies  this.  The  brother  of  plain- 
tiff testified  that  he  and  Wilson  Lewis  moved 
the  plaintiff  to  the  north  side  of  the  track. 
But  in  the  first  place,  there  is  no  reason  at 
all  why  a  grievously  wounded  man  should 
have  been  moved  at  all  from  the  south  side 
to  the  north  side;  In  the  second  place,  the 
testimony  of  the  chief  of  police,  an  entirely 
disinterested  and  highly  reliable  witness,  is 
to  the  contrary. 

Plaintiff  produced  a  colored  boy  who  at 
the  time  of  testifying  was  16  years  old,  and 
who  therefore  at  die  time  of  the  accident  was 
13  years  old,  bearing  the  maloderous  nick- 
name of  Polecat,  and  who,  we  gather  from 
the  record,  has  been  more  or  less  of  a  shift- 
less diaracter  about  the  town,  who  testifies 
that  he  had  sat  up  that  night  In  order  to 
carry  the  suit  case  of  a  man  to  the  depot, 
and  that  Just  as  he  and  tills  man  passed  by 
the  plaintiff  feU  out  of  the  train  on  the  south 
side.  He  also  says  that  he  was  at  Main 
street,  one  block  beyond  Court  street,  when 
the  man  fell,  but  happened  to  look  back,  and 
saw  him  fall;  that  he  does  not  know  the  name 
of  the  man  whose  suit  case  he  was  carrying; 
that  he  did  not  stop  to  find  out  If  the  man 
had  got  hurt,  but  went  on  to  the  depot,  and 
there  went  to  sleep. 

This  train  was  not  due  at  Opelousas  before 
3  o'clock  in  the  morning.  It  is  improbable 
that  this  13  year  old  boy  would  have  sat  up 
until  that  hour  of  tlie  nigbt  to  carry  a  suit 


case  to  the  depot ;  and  stUI  more  improbable 
that,  seeing  a  man  fall  off  of  a  moving  train 
and  go  under  the  train,  be  would  not  either 
have  stot^ied,  or,  at  any  rate,  have  immedi- 
ately returned  to  tlie  spot  for  satisfying  bii 
curiosity  as  to  the  result  of  the  tragedy,  but 
would  quietly  have  continued  to  the  station, 
a  block  olt,  and  there  sat  or  lain  down  for  a 
nap. 

[2]  In  the  answer  it  is  alleged  that  the 
plaintiff  was  guilty  of  contribntory  negligence 
in  attempting  to  alight  from  the  train  before 
it  had  come  to  a  full  stop.  Plaintiff's  lean- 
ed counsel  contend  that  this  plea  carries  with 
it  an  admission  that  plaintiff  was  a  passen- 
ger on  the  train. 

That  is  no  doubt  so;  but,  under  the  cir- 
cumstances, we  do  not  think  that  the  defend- 
ant company  should  be  debarred  relief  If 
from  all  the  facts  of  the  case  as  developed 
on  the  trial  the  plaintiff  fails  to  make  out  a 
case.  When  the  answer  was  filed,  the  defend- 
ant company  had  no  reason  to  believe  that 
plaintiff  had  not  been  a  passenger,  and  the 
probability  was  that  his  having  received  tbe 
Injury  was  the  result  of  his  having  alighted 
from  the  train  before  it  had  come  to  a  foil 
stop. 

The  Judgment  aj^ealed  from  is  set  aside, 
and  plaintiff's  suit  is  dismissed  at  hia  cost  In 
both  courts. 

O'NIELI^  J^  dissents  from  tha  oonduaion 
on  the  facta 
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NATIONAL  UNION  BANK  OF  O8HK0SH  v. 
PARKER. 

(Supreme  Court  of  Looisiana.    Fab.  28^  192L) 

(ayHahu»  by  EiitwrUa  Btaf.) 
Limitation  of  actions  «=>I57(I)— Presciiptloi; 

payment  on  debt  held  not  paymeat  on  ool- 

lateral  note. 
Where  a  vendor  of  land,  as  further  lecnri- 
ty  for  the  payment  of  damages  from  a  title 
proving  defective,  executed  a  note  for  |5,000, 
to  be  returned  upon  full  performance  of  the 
agreement,  and  title  ta  a  sufficient  number  of 
acres  to  cause  damages  amounting  to  (iUl,OUU 
proved  defective,  a  payment  from  the  vendor's 
succession  on  such  damages  was  not  a  payment 
on  tbe  note,  preventing  a  guarantor  from  plead- 
ing prescription,  especially  where  the  note  bad 
been  transferred  without  any  transfer  of  the 
contract  or  the  damages. 

Appeal  from  Sixth  Judicial  District  Ooart, 
Parish  of  Ouachita;  Boi  O.  Dawklns,  Judge. 

Action  by  the  Nati<»ial  Unl(»  Bank  of 
Oshkosh  against  John  P.  Parker.  From  a 
judgment  dismissing  the  suit,  plaintiff  ap- 
peals    Affirmed. 
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Gorrit  "t.  Thorn,  of  Oshkoah,  Wis.,  and 
Stubbs,  Theus,  Grlsham  &  TbompBon,  of 
Monroe,  for  api)ellant. 

Hudson,  Potts,  Berns^in  tc  Sholan,  of 
Monroe,  for  appellee. 

PHfOVOSTT,  J.  R,  B.  Blanks  sold  a  large 
tract  of  land  to  the  Oak  Lumber  Company, 
and  agreed  that  for  every  acre  of  the  land  ti- 
tle whereto  proved  defective  he  was  to  pay 
$6  and  "as  further  security  for  the  payment 
of  such  damages"  executed  the  note  now  sued 
on,  "which  said  note  Is  to  be  returned  to  the 
said  Blanks  upon  the  full  performance  of 
this  agreement ;  otherwise  it  Is  to  be  collect- 
ed and  applied  to  the  payment  of  the  de- 
mands hereinabove  set  forth." 

The  note  is  not  in  favor  of  the  Oak  Lum- 
ber Company,  but  of  W.  K.  Rldeout,  who 
was  president  of  the  Oak  Lumber  Company, 
and  represented  it  in  the  said  contract  vrlth 
Blanks. 

The  note  reads; 

"OskoBh,  Wis.,  May  18,  1908. 

"Ninety  days  after  date,  for  value  received, 
I  promise  to  pay  to  W.  K.  Rideoat  or  order, 
at  the  Union  National  Bank  of  Oskosh,  five 
thousand  ($5,000.00)  dollars,  with  interest  at 
the  rate  of  6  per  cent,  per  annum  until  paid. 

"H.  B.  BlaDks." 

On  the  back  of  this  note  is  the  following: 

"For  value  received  I  hereby  guarantee  the 
payment  of  the  within  note  at  maturity   or 

any  time  ttereafter,  with  interest  at per 

cent,  per  annum  until  paid,  and  agree  to  pay 
all  costs  or  expenses  paid  or  incurred  in  col- 
lecting the  same,  waiving  demand  of  payment, 
protest,  notice  of  protest,  and  noUcel  of  non- 
payment. [Signed]    John  P.  Parker." 

The  title  to  a  sufficient  number  of  acres 
proved  defective  to  make  up,  at  $S  per  acre, 
an  amount  of  $21,000;  and,  Blanks  having 
died,  this  $21,000  was  put  down  on  the  final 
account  of  his  succession  as  being  due  to  W. 
K.  Rldeout,  and  on  this  $21,000  a  payment  of 
12,006  was  made,  its  pro  rata  share  in  $19,- 
070  distributed  among  the  ordinary  cred- 
itors, the  succession  being  insolvent 

The  present  suit  is  against  John  P.  Park- 
er as  guarantor  of  the  payment  of  said  note, 
It  having  been  filed  more  than  five  years  aft- 
er the  maturity  of  the  note  (July  1916),  the 
prescription  of  five  years  is  pleaded.  This 
plea  was  sustained  below,  and  the  suit  dis- 
missed. 

Plaintiff  ontends  that  the  note  formed 
part  of  the  $21,000  debt  on  the  account  of 
the  succession  of  Blanks,  and  hence  that 
part  of  said  payment  went  on  the  note,  and 
had  the  effect  of  interrupting  prescription  on 
the  note,  since  Blanks  and  Parker  were  Ob- 
ligors in  solido  on  the  note. 

Since  nothing  prevents  two  contracts  from 
being  separate,  although  written  on  the  same 
piece  of  paper,  and  since  Parker  does  not 
promise  to  pay  the  debt,  but  merely  goaran- 
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tees  the  payment  of  the  note,  and  since, 
moreover,  this  contract  of  Parker's  contains 
stipulations  wbich  are  not  contained  in  the 
note  Itself,  and  since  it  purports  to  have 
been  entered  into  for  some  consideration  re- 
ceived by  Parker  himself,  and  therefore  in- 
dependent of  the  consideration  received  hy 
the  maker  of  the  note,  we  might  conclude 
that  it  was  a  separate  and  Independent  con- 
tract, and  that  therefore  the  obligation  of 
Parker  on  It  was  several,  and  not  solidary. 
But,  waiving  that  point,  it  is  very  evident 
that  any  payment  made  cm  the  $21,000  could 
not  posMbly  be  on  the  note,  since  the  note 
was  to  be  returned  to  the  maker  only  "upon 
the  full  i>erforn]ance  of  the  contract,  and 
was  therefore  to  be  security  for  the  entire 
performance  of  the  contract,  or,  in  other 
words,  to  stand  for  whatever  balance  might 
be  due  after  deduction  of  all  payments  made 
by  Blanks.  Had  Blanks  in  persrai  paid  the 
entire  $21,000  less  a  part  thereof  equal  to 
the  amount  of  the  note,  the  note  would  have 
stood  for  this  unpaid  balance,  and  no  part 
of  the  payment  could  have  been  attributable 
to  it;  for  under  the  express  terms  of  the 
contract  the  note  was  to  be  security  for  the 
performance  of  the  contract  in  full.  The 
said  payment  was  therefore  not  on  the  note. 

We  might  stop  here,  but  there  is  another 
reason  why  said  payment  cannot  possibly 
have  been  on  the  note.  At  a  time  not  stat- 
ed— probably  before  maturity — the  note  was 
Indorsed  over  to  the  Bank  of  Oshkosh,  and 
was  in  the  hands  of  that  bank  when  the  said 
payment  was  made;  whereas  neither  the 
$21,000  nor  the  contract  out  of  which  it  grew 
was  ever  transferred  to  that  bank,  as  far 
as  the  record  shows.  Now,  since  the  note 
was  transferred,  and  Indeed  "without  re- 
course," while  the  contract  was  not,  the  two 
evidently  became  completely  divorced. 

W.  K.  Rldeout  makes  a  strong  effort  in 
his  testimony  to  connect  them,  but  he  ad- 
mits having  no  personal  knowledge  In  the 
matter.  His  testimony  Is  manifestly  based 
on  mere  inference  and  bearsay.'  Contra,  the 
testimony  is  positive  that  the  persons  In 
charge  of  the  administration  of  the  succes- 
sion of  Blanks  knew  nothing  of  the  note. 

We  may  add  that  by  the  express  terms  of 
the  contract  the  note  was  executed  and  de- 
livered, not  as  evidencing  the  debt  imder  the 
contract,  but  only  "as  further  security  for  the 
payment"  of  any  debt  that  might  in  the  fu- 
ture arise  under  it,-  very  much  in  the  same 
way  that  sometimes  mortgage  paper  is  made 
for  the  purpose  of  being  used  as  collateral 
security  for  some  debt  already  created  or  to 
be  created,  and  is  pledged  as  such  security, 
without  itself  representing  any  debt.  Bre- 
aux's  Digest,  p.  809,  No.  18. 

A  case  strictly  analogous  to  the  present  is 
Lehman,  Abraham  &  Co.  v.  Mahler's  Estate, 
34  La.  Ann.  319,  where  a  note  was  held  as 
"a  continuing  collateral  security"  for  an  open 
account ;  and  letters  referring  to  the  open  ao- 
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count  were  held  not  to  hare  Interrupted  pre- 
scription on  the  note. 

Another  case  Illustrative  of  the  separate- 
ness  of  the  principal  obligation  from  the  se- 
curity contract  is  Harrington  r.  Nichols,  7 
La.  Ann.  676. 

Another  analogons  l%al  situation  is  pre- 
sented by  the  tutor's  bond,  which  stands  tor 
whatever  amount  may  be  due  on  final  set- 
tlement, and  In  the  meantime  does  not  repre- 
sent any  debt. 

Jndgment  affirmed,  with  costs. 

O'NIELL,  J.,  concurs  In  the  decretb 
DAWEINS,  J.,  recused. 


(US  La.  T») 


No.  23842. 


8CHUMERT-WARFIELD-BUJA,  lM„  V. 
BUIE  «t  al. 

(Snpreme  Oonrt  of  Louisiana.    Feb.  28,  1921.) 

(Bvttahu*  h)  SditorM  Staff.) 

1.  lB]nno«on  «=a2e(9)— WitI  not  lie  to  provoat 
bringing  of  eviction  prooeodlngs. 

An  injunction  wQl  not  lie  to  prevent  the 
bringing  of  a  suit  and  an  injunction  restrain- 
ing lessors  from  inatitnting  eviction  proceed- 
ings was  properly  dissolved. 

2.  Costs  «=>260(4)  —  Appeal  from  Judgment 
dissolving  Injunotion  against  suit  Is  frivolous. 

An  appeal  from  a  Jndgment  dissolving  an 
injunction  against  the  bringing  of  Judicial  pro- 
ceedings to  evict  a  lessee  is  frivolous,  and 
damages  as  for  a  frivolous  appeal  mnst  be 
awarded. 

3.  Costs  «=9263— Damage*  froa  frivolons  ap- 
peal fixed  at  to  per  cent  of  $2,000  wkn 
amount  Involved  not  shown. 

Where  it  is  not  shown  how  much  the 
amount  Involved  in  a  frivolous  appeal  exceeds 
$2,000,  the  lower  limit  of  the  court's  Jurisdic- 
tion, 10  per  cent,  of  that  amount,  will  be 
awarded  as  damages. 
(yNlell,  J.,  dissenting  in  part 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  the  Sdiumert-Warfleld-Buja,  In- 
corporated, against  Irma  Bnie  and  another. 
From  a  Judgment  for  defendants,  plalntUf 
appeals.    AfUrmed. 

Meyer  S.  Dreffus,  of  New  Orleans,  for  ap- 
pelant 

Dart  Keman  &  Dart  of  I^ow  Orleans,  for 
appelleea. 

PK0V08TT,  J.  [1-S]  On  receiving  notice 
to  vacate  the  leased  premises,  the  plaintiff 
cinnpany  enjoined  the  defendant  its  lessors, 
from  instituting  eviction  proceedings  or  from 
attempting  eviction  in  any  other  unlawful 


manner,  or  by  any  other  means.  As  plaintiff 
does  not  pretend  to  have  had  reason  to  apt- 
prehend,  or  to  have  In  fact  ai^rehended,  that 
eviction  would  be  attempted  in  any  other 
manner  than  by  Judicial  proceedings,  the  In-. 
Junction  was  aimed  solely  at  the  latter.  It 
was  granted  inadvertently,  for  nothing  is 
better  settled  than  that  injunction  will  not 
lie  to  prevent  the  bringing  of  a  suit  (Le 
Blanc  T.  New  Orleans,  138  La.  243,  and  long 
list  of  cases  at  page  267,  70  South.  212,  at 
pages  220  and  221;  Reynand  t.  Dnde  Sam 
Oa.  146  La.  400,  83  South.  688),  and  was 
accordingly  promptly  diasolved.  Plaintiff 
should  have  desisted  from  farther  prosecu- 
tion of  this  suit  but  instead  of  so  doing,  ap- 
pealed. The  appeal  was  manifestly  frivolous, 
and  damages  as  for  frivolous  appeal  nnist  be 
awarded  to  defendant  Usually  in  such  cases 
the  allowance  is  10  per  cent  on  the  amount 
involved.  Nothing  showing,  however,  by  how 
much  the  amount  involved  in  this  case  ex- 
ceeds tlie  lower  limit  of  the  Jurlsdicticm  of 
this  court  f2,000,  we  will  adopt  that  fignie 
as  the  tMuds  of  conq>utatlon  and  fix  the  dam- 
ages at  $200.  If  that  allowance  falls  short  of 
the  expenses  and  losses  which  the  appeal  has 
caused  defendant  the  latter  have  but  them- 
selves to  blame  for  not  having  furnished 
proof  of  a  higher  basis  for  computation  of  the 
damages. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
affirmed,  and  that  the  defendants,  Irma  Buie 
and  the  0.  0.  CordlU  Investment  Cmnpany, 
have  Judgment  against  Schnmert-Warfleld- 
Buja,  Incorporated,  in  the  sum  of  $200,  with 
legal  Interest  thereon  from  this  date,  and 
that  (he  plaintiffs  pay  the  costs  of  this  suit 

O'NIELL,  Jn  dissents  from  that  part  of  the 
decree  allowing  damages  for  frivoloas  aiK 
peal,  and  otherwise  concnia. 
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No.  22868. 


WATKINS  V.  WATKINS  at  al. 

(Supreme  Court  of  Louisiana.    Jan.  81,  192^ 
Reliearing  Denied  Feb.  28,  1981.) 

(Syllaliu  &v  Editorial  Staff.) 

1.  Appeal  and  error  «=>664(l)-.Doorse  ooa- 
trols  over  "reasons  for  Judgment"  on  appeal. 

Wiiere  tlie  "reasons  for  judgment"  and  the 
judgment  differ,  the  decree  controls  on  appeal, 
since  it  is  the  correcbieBs  of  the  decree  that 
the  Supreme  Court  is  called  upon  to  determine. 

2.  Hnsbud  and  wife  «=9272(S)— Unfair  settle- 
ment, oonsented  t*  by  wife  without  knowledge 
of  the  oommunity  flnaacae,  not  binding  on- 
wife. 

Where  the  wife  was  ignorant  of  the  condi- 
tion of  the  community  affaira,  and  gave  her 
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consent  to  aettlenient  withont  knowledge  of 
the  fact  that  one-half  of  net  value  of  commu- 
nity property  was  neatly  in  excess  of  what  she 
was  paid  therefor  by  the  husband,  she  is  not 
bound  by  the  settlement  under  Civ.  Code,  arts. 
181»,  1820,  1825,  1832. 

Appeal  from  Tw«nty-Slxth  Judicial 
District  Cioiirt,  Parish  of  Saint  Tammany; 
Pientisa  B.  Carter,  Judge. 

Suit  by  Mrs.  Stella  Pike  Watkins  against 
J.  Lester  [Watkins  and  others.  Judgment 
for  plaintiff,  and  defendants  appeaL  Judg- 
ment annulled,  abd  case  remanded,  with  di- 
rections. 

'     Harvey  B.  Ellis  and  J.  C.  Cainyell,  both  at 
Covington,  for  appellants. 

Henry  L.  Garland,  of  Opelouaas,  for  ap- 
pellee. 

DAWEINS,  J.  This  suit  originated  as  an 
action  to  annul  on  the  grounds  of  fraud  and 
collusion,  a  former  Judgment  of  divorce  be- 
tween plaintUf  and  defendant,  and  to  have 
restored  to  the  community  certain  real  prop- 
erty alleged  to  have  l>een  donated  by  defend- 
ant to  another.  In  the  alternative,  plaintiff 
prayed  for  ludgment  in  the  sum  of  $S,000, 
as  the  alleged  value  <rf  her  half  of  the  com- 
munity property,  and  for  the  further  sum  of 
$1,400,  for  paraphernal  funds  claimed  to  have 
been  received  and  used  by  defendant. 

Defendant  answered,  denying  all  ot  the 
material  allegations  of  the  petition,  and  aver^ 
ring  that  his  codefendant,.to  whom  the  proi>- 
erty  referred  to  in  the  petition  was  donated 
liad  reconveyed  It  to  defendant  for  the  pur- 
pose of  affording  plaintiff  the  opportunity  of 
showing  what  Interest,  If  any,  she  had  there- 
in. He  prayed  that  plaintiff's  demands  be 
rejected  at  her  cost 

The  other  defendant,  being  the  lady  whom 
defendant  J.  Lester  Watkins  married  after 
the  divorce  from  plaintiff,  made  similar  an- 
swer. 

At  the  opening  of  the  trial,  the  following 
was  dictated  to  the  stenographer  and  written 
into  the  note  of  evidence,  as  representing 
the  issues  which  the  parties  wished  to  8ul>- 
mit  to  the  court,  to  wit: 

"We  have  agreed  to  try  this  case  as  a  liqui- 
dation of  the  former  commonity  existing  be- 
tween Dr.  J.  L.  Watkins  and  his  wife,  the  sole 
object  of  Mrs.  Watkins  being  to  secure  a  fair 
and  Just  settlement;  it  being  her  contention 
that  she  has  not  been  fairly  dealt  with.  There 
being  no  intention  open  her  part,  of  her  or  her 
attorney,  to  reflect  upon  the  character  of  any 
party  before  the  court,  no  intention  to  reflect 
upon  the  character  of  or  professional  actions  of 
Mr.  Moise. 

"By  Mr.  H.  B.  Ellis,  Attorney  for  Defendant: 
We  are  very  glad  indeed  to  hear  Mr.  Garland's 
statement  of  the  purpose  of  the  litigation  as 
it  has  been  much  misnnderstood,  and  as  the 
court  knows  the  conveyance  referred  to  in  the 
original  pleadings  from  Dr.  Watkins  to  bis 
present  wife  was  fuHy  explained  as  shown  in 
the  papen. 


"Dr.  Watkins'  desire  has  always  been  to  see 
to  it  that  his  former  wife  had  a  full  and  fair 
settlement  of  the  conunonity,  and  he  well  be- 
Ueves  that  this  was  done.  It  is  very  probable 
in  our  opinion  that  the  plaintiff  would  not  be 
heard  in  this  case  to  attack  the  settlement  un- 
less she  repaid  the  amounts  received  by  her, 
but  we  waive  all  of  that,  for  Dr.  Watkins  de- 
sires a  full  investigation  of  his  financial  status, 
and  desires  tliat  a  fair  and  just  settlement 
should  be  made,  believing,  as  said  above,  that  a 
most  just  and  Iil>eral  settlement  has  been  made 
and  welcoming  an  investigation  of  tliat  settle- 
ment" 

The  lower  court  on  December  10,  1917, 
banded  down  and  signed  an  opinion  or  "rea- 
sons for  Judgment,"  In  which  it  was  found 
that  "the  assets  of  community  are  In  excess 
of  the  debts,  and  plaintiff  has  not  received 
one  cent  from  the  commnnity,"  and  that 
there  should  be  Judgmmt  in  favor  of  plain- 
tiff for  a  balance  of  $360  on  her  paraphernal 
claims.  It  was  further  held  that  the  settle- 
ment between  the  parties  following  the  di- 
vorce should  be  annulled  and  the  property 
therein  conveyed  to  defendant  decreed  to  be- 
long to  the  community,  that  said  property 
should  be  sold,  and  after  the  payment  of  com- 
munity debts  the  balance  divided  t>etween  the 
parties.  On  December  14,  1917,  a  formal 
Judgment  was  signed  in  which  there  was 
judgment,  first,  in  favor  of  plaintiff  for  $1,400, 
with  legal  Interest  from  August  12,  1904,  as 
for  paraphernal  fimds  received  by  defendant 
on  that  date;  second,  recognizing  her  as  the 
owner  of  one-half  of  the  property  belonging 
to  the  community,  subject  to  the  payment 
and  settlement  of  community  debts  "left  open 
for  future  examination  and  determination"; 
third,  crediting  the  sum  of  $1,640,  cash  and 
proceeds  of  certain  bank  stock  received  and 
sold  by  plaintiff  upon  her  paraphernal  claim ; 
fourth,  ordering  a  partition  by  llcitatlon  of 
the  property  belonging  to  the  community,  and 
referring  the  parties  to  a  notary  to  effect 
said  partition.    It  was  further  decreed  that: 

"All  other  issues  between  the  parties  to 
abide  the  issue  of  the  final  partitjon." 

Defendant  has  appealed. 

Opinion. 

[1]  The  "reasons  for  Judgment"  and  the 
Judgment  itself  are  somewhat  different,  but 
the  decree  is  controlling,  and  it  is  the  cor- 
rectness of  the  latter  that  we  are  called  upoir 
to  determine.  Keane  v.  Fisher,  10  La.  Ann. 
261;  Davis  v.  Wllcozon,  10  La.  Ann.  640; 
West  FeUciana  R,  Co.  v.  Thornton,  12  La. 
Ann.  736,  68  Am.  Dec.  778 ;  Morgan's  L.  &  T. 
R.  Co.  V.  Moore  Planting  Co.,  130  La.  78,  57 
South.  635. 

The  issue  presented  to  the  lower  court  by 
the  pleadings,  and  as  restricted  by  the  agree- 
ment of  counsel  quoted  above,  was  as  to  the 
fairness  and  validity  of  the  settlement  made 
I  between   plaintiff  and  defendant   following 
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tbelr  divorce;  flie  former  thereby  waiving  the 
charges  of  fraud  In  the  obtentlon  of  and  the 
demand  for  annulment  of  that  Judgment,  and 
the  latter  waiving  any  objection  for  want  of 
tender,  etc.,  in  the  attack  upon  the  settle- 
ment, and  each  submitting  their  proof  to  the 
court  for  the  purpose  of  determining  the  fair- 
ness and  Justness  of  said  settlement.  The 
prayer  of  plaintiff's  petition  (eliminating  the 
demand  for  the  annulment  of  the  divorce) 
merely  asked  that  the  settlement  be  set  aside 
as  fraudulent,  and  made  through  error  and 
under  daress,  and  in  the  alternative  for  a 
Judgment  for  the  value  of  her  half  of  the 
-  onmnonity  property. 

[2]  Without  discussing  in  detail  the  large 
volume  of  conflicting  evidence  as  to  the  value 
of  the  community  property,  we  think  it  suffl- 
dant  to  say  that  the  plaintiff's  one-half  of 
tbB  net  value  thereof  at  the  time  of  the  set- 
tlement was  greatly  in  excess  of  what  she 
was  iiald  therefor  by  the  defendant,  that  she 
was  almost  totally  Ignorant  of  the  condition 
of  their  affairs,  and  that  she  gave  her  con- 
sent thereto  through  error  of  such  conse- 
quence as  to  render  the  settlement  nonUnd- 
Ing  on  her.    C.  C.  1819,  1820,  1825,  and  1832. 

The  lower  court  has  not  passed  upon  the 
claims  and  oounterdaims  of  plaintiff  and  de- 
fendant (except  as  to  the  paraphernal  claim 
of  plaintiff  for  money  loaned  to  defendant), 
having,  as  we  have  done,  considered  the 
proof  offered  for  the  purpose  of  determining 
the  validity  of  the  settlement  between  the 
parties,  and  on  a  trial  of  those  claims  In 
which  the  rights  of  the  parties  are  to  be 
finally  adjudicated  further  and  more  com- 
plete evidence  may  be  Introduced.  We  are 
of  the  opinion,  therefore,  that  this  cause 
should  be  remanded  to  permit  an  adjudica- 
tion and  liquidation  of  the  rights,  claims,  and 
Indebtedness  of  the  community,  as  well  as 
the  claims  against  and  debts  due  by  each 
party  to  the  community,  and  as  between 
ihemselves,  including  aU  claims  for  rents, 
revenues,  etc.,  since  the  decree  of  divorce, 
with  right  to  amend  the  pleadings  if  neces- 
sary in  those  respects ;  and  when  this  is  done 
the  right  to  demand  a  partition,  subject  to 
the  payment  of  community  debts,  should  be 
reserved. 

For  the  reasons  assigned,  the  Judgment  ap- 
j>ealed  from  Is  annulled  and  set  aside,  and  it 
Is  ordered,  adjudged,  and  decreed  that  there 
be  Judgment  tn  favor  of  plaintiff,  annulling 
and  setting  aside  the  act  of  October  20,  1816, 
passed  before  L.  C.  Moise,  notary  public,  re- 
corded In  Book  68,  page  355  of  the  records 
of  St  Tammany  parish,  and  decreeing  the 
property  therein  described  and  conveyed  to 
belong  to  the  community  formerly  existing 
between  plaintiff  and  defendant.  It  is  further 
ordered  that  this  case  be,  and  is  hereby,  re- 
manded to  the  lower  court,  to  be  proceeded 
with  In  accordance  with  the  views  herein  ex- 
pressed, and  reserving  to  eadi  side  the  right 


to  provoke  a  partltloo  In  appropriate  proceed- 
ings, subject  to  the  payment  of  community 
debts,  plaintiff  to  pay  the  costs  of  this  appeal 
and  defendant  those  of  the  lower  court  ac- 
crued to  this  date,  all  other  costs  to  await 
final  Judgment 
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ST.  LANDRY  PARISH  SCHOOL  BOARD  V. 
LARCADE. 

(Supreme  Cionrt  of  LonisianB.    Feb.  28, 1921.) 

(ByVlahut  hv  Editorial  Btaff.) 

i.  Schools  and  school  districts  «s3g7 (4)— Mis- 
take In  notioe  of  bond  eleetlon  held  aot  to 
invalidate  election. 
Notice  for  a  school  bond  election  hy  inad- 
vertence stating  that  the  meeting  was  to  be 
held  on  January  3,  1918,  instead  of  January  3. 
1920,   held  harmless  error,  insufficient  to  in- 
validate the  election;    publication  being  made 
during  November  and  December,  1919,  and  the 
ordinance  calling  the  election,  appearing  with 
the  notice,  making  the  error  manifest. 

2.  Schools  and  school  districts  «=397(4)— No- 
tice of  time  for  bond  eleotloa  Indlspessabli. 

Notice  to  the  voters  as  to  wlien  an  elec- 
tion for  the  issuance  of  school  bonds  is  to  be 
held  is  so  indispensable  that  the  absence  of 
it  is  not  a  mere  irregularity,  but  a  nullity. 

3.  Sohoots  and  school  distriets  «=397  (4)— Six- 
ty-day presoriptloh  hold  to  euro  aaUliy  due  tt 
mistake  as  to  date  in  notioe  of  bond  electioi. 

The  60-day  prescription,  under  Act  No. 
266  ot  1910,  {  17,  held  to  cure  the  nnllity  dve 
to  a  mistake  in  the  notice  as  to  date  of  hoidinc 
a  bond  election. 

Appeal  from  Sixteenth  Judicial  District 
Court,  Parish  ot  St  Landry;  B.  H.  Pavy, 
Judge. 

Suit  by  the  St  Landry  Parish  School 
Board  against  Leo  Larcade.  Decree  for 
plaintiff,  and  defendant  at)peals.     Affirmed. 

F<mtenot  &  Swords,  of  Opelousas,  for  ap- 
pellant 
B.  Lee  Garland,  Dlst  Atty.,  and  L.  L,  Per- 

rault,  both  of  0];>elousas,  for  appellee. 


PROVOSTT,  J.  This  suit  Is  to  compel  de- 
fendant to  comply  with  his  bid  to  purchase 
$30,000  of  bonds  of  the  Second  8cho<d  dis- 
trict of  the  Third  police  Jury  ward  of  the 
parish  of  St  Landry. 

An  election  was  required  by  law  to  be  held 
to  take  the  sense  of  the  property  tax  payers 
of  the  school  district  on  the  question  of 
whether  the  debt  to  be  represented  by  the 
bonds  should  be  created  and  the  bonds  isr 
sued,  and  notice  of  the  date  when  this  elec- 
tion should  be  held  was  required  to  be  pah 
llshed  during  30  days  in  one  of  the  newspa- 
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pen  of  the  pariah.  This  was  done ;  but  by  a 
typographical  error  the  date  at  which  the 
election  would  be  held  was  stated  in  the  no- 
tice to  be  January  3, 1919,  instead  of  January 
S.  1920. 

[1]  As  the  publications  were  made  during 
the  months  of  November  and  Deceml>er,  1919, 
the  date  was  an  impossible  one;  and  very 
evidently  by  force  of  habit  and  inadvertence 
the  current,  or  old,  year  had  been  Inserted 
in  place  of  the  new.  So  obvious  was  this 
that  it  could  not  mislead  any  one.  And,  more- 
over, the  ordinance  calling  the  election  ap- 
peared in  the  newspaper  along  with  the  ao- 
tioe  and  Just  above  it,  so  as,  virtually,  to  con- 
Btitnte  one  document  with  it,  making  the  er- 
ror still  more  manifest  We  nmdude  that 
the  error  was  harmless. 

Fifty-two  voted  for;  none  against.  If 
any  one  desiring  to  vote  against  had  bean 
misled  by  the  said  typographical  error,  the 
Cact  could  easily  have  been  ascertained  and 
proved ;  and  no  such  proof  was  made^ 

Tlie  assessed  valuation  of  the  school  dis- 
trict was  "not  less  than  $400,000,"  and  only 
$82428  of  value  was  voted,  and  hence  a  ma- 
jority of  the  taxpayers  in-  amount  failed  to 
vote.  Learned  counsel  argue  that  from  this 
an  inference  arises  that  many  voters — per- 
haps a  majority  in'  number,  as  well  as  in 
amount — stayed  away  from  the  polls  because 
of  want  of  notice. 

But  we  cannot  but  think  that,  if  there  had 
been  any  opiwsition  to  the  voting  of  this  tax, 
and  this  defect  in  the  notice  had  been  the 
cause  of  any  voters  not  attending  the  elec- 
tion, the  courts  would  have  heard  of  It,  ei^ 
ther  in  a  direct  suit  to  annul  the  election  or 
at  any  rate  in  the  present  snit;  and  no  proof 
of  anything  of  that  kind  has  been  made. 

(2, 3]  Notice  to  the  voters  of  when  an  elec- 
tion is  to  be  held  is  so  indispensable  that  the 
absence  of  it  Is  not  a  mere  irregularity,  but  a 
nullity.  Hence,  what  we  hold  in  this  case  Is 
that  the  notice,  such  as  it  was,  was  8u£9cient 
We  may  add,  however,  that,  even  if  it  had 
been  insufficient,  the  nullity  would  have  been 
cured  by  the  prescriptlom  of  60  days;  for 
under  section  17  Of  the  very  statute  under 
which  the  electi<m  was  held  (Act  256,  p.  426, 
of  1910)  all  nullities  in  such  elections  are 
cured  nnlMs  suit  to  have  the  nullity  declared 
Is  brought  within  60  days  from  the  date  of 
the  proclamation  of  the  result  of  the  elec- 
tlm;  and  no  such  suit  was  brought.  The 
said  section  reads: 

"Section  17.  Be  it  further  enacted,  etc.,  that, 
for  a  period  of  sixty  days  from  the  day  of 
the  promnliratlon  of  the  result  of  any  snch  elec- 
tion, any  person  in  interest  shall  have  the  right 
to  contest  the  legality  of  such  election  for  any 
cause;  after  which  time  no  one  shall  have  any 
cause  of  action  to  contest  the  regularity,  for- 
mality, or  legally  of  said  election  for  any 
canse  whatever.  If  the  validity  of  any  election 
held  nnder  the  provisions  of  this  act  is  not 


raised  within  the  sixty  days  herein  prescribed, 
then  no  governing  anthoriiy  of  any  subdivision 
herein  named,  required  to  levy  a  tax  or  issue 
bonds  as  authorized  at  an  election  or  under  this 
act,  shall  be  permitted  to  refuse  to  perform 
that  duty  and  nrge  as  an  excuse  or  reason 
therefor,  that  some  provision  of  the  Constitu- 
tion or  law  of  Louisiana  has  not  been  com- 
plied with,  but  it  shall  be  conclusively  pre- 
sumed that  every  legal  requirement  has  been 
complied  with,  and  no  court  shall  have  author- 
ity to  inquire  into  such  matters  after  the  lapse 
of  sixty  days  as  herein  provided." 

The  learned  trial  Judge  held  with  plaintiff. 
Judgment  affirmed. 


(148  La.  Tte) 
No.  23133. 
B0MER-FERQU80N  CO.  V.  SHAPIRO. 

(Supreme  Court  of  Louisiana.    Feb.  28,  1821.) 

(Bvttdbut  by  aaUorial  Btaf.) 

1.  Logs  and  logging  «=>26(S)— Sequestration 
«=>5— Plaintiff,  suing  on  note  for  money  ad- 
vanoed  to  defendant  to  enable  him  to  out 
and  raaove  logs,  bald  to  antltlt  to  asqiMtar 
logs. 

Under  Code  Prac.  art.  276,  pars.  7,  8,  and 
Act  No.  180  of  1812,  plaintiff,  sning  on  note 
given  for  money  advanced  to  enatde  defendant 
to  cut  and  remove  logs,  was  entitled  to  seques- 
ter logs,  where  defendant  had  sold  them  to  a 
buyer,  who  had  paid  a  considerable  part  of  pur- 
chase price  and  was  bundling  and  floating 
some  of  the  logs;  plaintiff's  debt  being  privi- 
leged on  the  logs. 

2.  Chattel  mortgages  9=>252— Aotion  oa  note 
before  maturity  held  not  pramatnnsly  oom- 
manood,  where  mortgagor  had  sold  property. 

Where  it  was  agreed  l>etween  mortgagor 
and  mortgagee  tiiat  mortgagor  could  sell  prop- 
erty, but  could  not  deliver  the  property  until 
the  note  secured  by  mortgage  should  have  been 
paid,  an  action  on  the  note  after  the  property 
had  l>een  sold  and  delivered  in  part  was  not 
premature,  although  commenced  prior  to  date 
spedfied  as  maturity;  the  note  having  become 
payable  by  the  sale  of  property  mortgaged. 

Appeal  from  Ililrteenth  Judicial  District 
Court,  Parish  of  La  Salle;  F.  B.  Jones, 
Judge. 

Suit  by  the  Bomer-Ferguson  Company 
against  Dave  Shapiro.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed  and  re- 
manded. 

A.  D.  Flowers,  of  Jena,  and  Charles  A. 
Holcombe  and  Taylor  A  Porter,  all  of  Baton 
Rouge,  for  appellant 

George  Wear,  Jr.,  and  O.  W.  Xlowers,  both 
of  Jena,  for  antellee. 

PROVOSTT,  J.  This  salt  Is  Oh  a  promts, 
sory  note,  and  Is  accompanied  by  the  seques- 
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tratimi  of  a  lot  of  logs.  As  the  note  was  not 
payable  until  July  15,  1917,  and  the  snlt  was 
filed  on  June  4,  1917,  a  plea  of  prematurity 
was  filed,  and  was  sustained  on  the  face  of 
the  pai>er8.  After  evidence  had  been  taken 
on  the  question  of  whether  the  plaintiff  had 
bad  ground  for  sequestration,  the  sequestra- 
tion was  dissolved.  A  reconventlonal  de- 
mand In  damages  was  dismissed,  and  from 
this  dismissal  defendant  did  not  appeal.  The 
learned  trial  judge  gave  no  reasons  for  Judg- 
ment. 

[1]  The  debt,  although  not  yet  payable,  was 
dne;  It  had  been  Incurred  for  money  advano 
ed  to  enable  defendant  to  deaden,  cut,  haul, 
float,  and  raft  the  logs,  so  that  It  was  privi- 
leged on  the  logSL  Not  only  defendant  had  It 
within  his  power  to  part  with  or  dispose  of 
the  logs  during  the  pendency  of  the  suit,  bat 
he  had  actually  sold  them,  and  received  a 
considerable  part  of  the  price,  and  the  ven- 
dee had  branded  a  considerable  part  of  them 
with  the  vendee's  mark,  whldi  the  evidence 
shows  Is  considered  to  constitute  delivery, 
and  the  vendee  was  bunching  and  floating 
some  of  the  logs ;  so  that  the  plaintiff  clearly 
bad  the  right  to  sequester,  onder  paragraphs 
7  and  8  of  article  275  of  the  Code  of  Practice, 
which  gives  the  right  to  sequester  in  all  eas- 
es where  the  creditor  has  a  privilege  and 
fears-  that  the  debtor  may  part  with  or  dla- 
pose  of  the  movable  upon  which  the  privilege 
bears,  and  especially  did  plaintiff  have  that 
right  under  Act  190  of  1912,  which  provides 
that  where  the  creditor  has  a  privilege  the 
fact  that  it  lies  within  the  power  of  the  debt- 
or to  part  with  or  dispose  of  the  movable 
upon  which  the  privilege  rests,  Justifies  a  se- 
questration. The  sequestration  should  there- 
fore have  been  maintained. 

No  appearance  has  been  made  In  this  conrt 
by  defendant ;  so  that  we  are  not  informed  of 
the  reason  for  whidi  the  learned  trial  Judge 
dissolved  the  sequestration.  From  the  ques- 
tions put  to  plaintiff's  agent  on  cross-exam- 
ination we  would  Infer  that  the  contention  of 
defendant  must  have  been  that  defendant 
did  not  have  it  In  his  power  to  part  with  or 
dispose  of  the  logs  to  the  prejudice  of  plain- 
tiff because  in  addition  to  the  privilege  plain- 
tiff had  a  chattel  mortgage  on  the  logs,  which 
not  only  fully  protected  plaintiff,  but  did  ac- 
tually cause  plaintiff  to  feel  entirely  secure 
and  «itertaln  no  fear. 

Plaintiff's  agent,  however,  teatlfled  that 
from  former  experience  he  had  no  confidence 
In  the  party  to  whom  defendant  had  sold  the 
logs.  Without  going  into  the  details  of  the 
matter,  the  evidence  satisfies  us  that,  wbUe 
perhaps  the  defendant  was  not  contemplating 
any  fraud,  but  was,  as  he  thought,  acting 
on  the  contrary  in  the  Interest  of  all  parties 
concerned,  the  sequestration  was  fully  and 
clearly  Justified  under  the  circumstances. 
For  one  thing,  plaintiff  never  consented  that 


a  sale  of  the  tlndier  shonld  be  made,  and  es- 
pecially that  the  timber  shonld  be  delivered, 
before  the  note  in  question  had  been  paid. 

The  act  of  chattel  mortgage  executed  con- 
temi)oraneonsly  with  the  note  stipulated  that 
plaintiff  might  sell  and  deliver  the  logs  to  a 
certain  parly  named,  but  that  before  any  de- 
livery was  made  the  note  woold  have  to  be 
paid,  whether  mature  or  not  Subsequently 
the  plaintiff  agreed  that  the  defendant  might 
sell  to  some  one  else,  but  not  to  deliver  until 
the  note  shonld  have  been  paid. 

[2]  And  this  brings  us  to  the  question  of 
maturity  vel  non  of  the  debt  The  defoidant 
having  sold  the  logs  and  actually  delivered 
some  of  them,  and  received  a  part  at  the 
price  of  the  sale,  we  think  that  under  the 
agreement  Just  mentioned  the  note  had  be- 
come payable,  and  that  therefore  the  salt 
npon  it  was  not  pronatore. 

It  Is  therefore  ordered,  adjudged  and  de- 
creed that  the  Judgment  appealed  from  be  set 
aside,  and  that  the  plea  of  prematurity  here- 
in be  overruled,  and  that  the  writ  of  seques- 
tratlcm  herein  be  sustained ;  and  this  cause 
Is  remanded  for  trial,  the  dettoidant  to  pay 
the  costs  of  this  appeaL 


att  La.  7>n 
No.  24350. 

DUVAL  V.  HARVEY. 

la  re  DUVAU 

(Supreme  Ooort  of  Louisiana.    Fsb.  28^  1821.) 

(Syttahua  by  Editorial  Staff.) 

1.  Aalmals    «=9l— Posaesaioa    of    usasMMMl 
dog  essential  to  property  right  la  asimal. 

Under  Act  No.  107  of  1882,  providing  that 
no  dog  shall  be  entitled  to  the  protection  of 
the  law  unless  placed  on  the  assessment  roll, 
an  unassessed  dog  has  the  status  of  a  wild 
animal  to  a  certain  extent,  and  if  the  master 
loses  possession  of  the  animal,  all  legal  rela- 
tion between  him  and  the  dog  ceases,  and  the 
master's  subsequent  assessment  of  the  dog  is 
devoid  of  legal  efCect 

2.  Taxation    9=388— Assessor    cannot    assess 
man  with  dog  of  whioh  he  has  lost  possession. 

An  assessment  of  a  dog  to  a  man,  who  had 
previously  lost  possession  of  the  dog,  was  null 
for  want  of  authority  In  the  assessor  to  make 
it,  as  an  assessor  is  authorized  to  assess  to 
a  man  only  the  things  that  the  man  has. 

3.  Aalmals    iQ     1    Dog    lioease   statate    iiap- 
pllcable  to  parish  of  Orleans. 

Act  No.  198,  of  1910,  S  3,  providing  that 
the  payment  of  the  license  tax  which  police 
juries  are  therein  authorized  to  impose  (« 
dogs  shall  constitute  as  property  the  dog  op- 
on  which  it  is  paid,  is  inapplicable  to  the 
parish  of  Orleana,  whidi  is  whoUy  absorbed  by 
the  city  of  New  Orieans,  and  is  not  governed 
by  a  police  jury. 
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4.  Taxation  «=>58— Oog  llcant  law  held  aot 
to  repeal  tax  law. 
Act  No.  239  of  1918,  Impoeing  a  license 
tax  «n  dogs,  and,  without  making  payment  of 
the  license  obligatory,  directing  the  sheriff  to 
deUver  a  license  tag  to  any  ddsea  applying 
therefor,  is  not  inconsistent  with,  and  does  not 
repeal.  Act  lOT  of  1882,  providing  that  no  dog 
not  placed  on  the  assessment  roll  shall  b«  en- 
titled to  the  protection  of  the  law. 

Action  by  Theodore  Duval  against  William 
Harvey.  The  suit  was  dismissed  by  the  Court 
Of  Appeal,  and  plaintiff  applies  for  a  writ  of 
certiorari  and  review.    Affirmed. 

Joseph  Harris  Brewer,  ct  New  Orleans,  for 
relator. 

Frank  S.  Nwmann,  of  Mew  Orleans,  for' re- 
sp«mdent.  > 

PBOVOSTT,  3.  Plaintiff  has  caused  a  dog 
ia  the  possession  of  defendant  to  be  sequest- 
ered, and  asks  that  the  dog  be  decreed  to  be 
his  property  and  be  delivered  to  him. 

An  exce];>tlon  of  no  cause  of  action  was  sus- 
tained by  the  Court  of  Appeal,  and  the  suit 
dismissed. 

For  what  reason  we  are  not  Informed  by 
the  record,  but  gather  from  the  briefs  that  It 
was  because  of  Act  107  of  1882,  which  pro- 
vides that  dogs  are  "declared  to  be  personal 
IfToperty,  •  •  •  and  shall  be  placed  on 
the  same  guaranties  of  law  as  other  personal 
property;  {wovided,  such  dogs  are  given  in 
by  the  owner  thereof  to  the  assessor;"  and 
that  "Mo  dog  shall  be  entitled  to  the  protec- 
tion of  the  law  unless  the  same  shall  have 
been  jdaced  upon  the  assessment  rolls." 

Plaintiff  alleges  that  the  dog  was  stolen 
from  him  in  February,  1919.  He  does  not 
allege  that  it  was  then  assessed;  but  he  al- 
leges that  it  was  assessed  to  his  name  in  1920. 
We  may  mention,  in  passing,  that  defmdant 
says  that  tills  assessment  was  made  on  the 
day  preceding  the  filing  of  this  suit,  and  in 
order  to  lay  a  foundation  for  the  suit 

[1]  An  nnassessed  dog  not  being  property, 
and  being  outside  the  pale  of  the  law,  its 
legal  status  is  the  same  as  that  of  a  wUd  ani- 
mal, except  that  the  wild  animal  becomes 
proiierty  the  moment  it  is  reduced  to  posses- 
sion, whereas  the  pariah  status  of  the  dog 
continues  so  long  as  he  Is  not  assessed.  If 
the  caiTtor  of  a  wild  animal  suffers  it  to  es- 
cape, all  legal  relation  between  him  and  the 
animal  ceases ;  the  legal  situation  becomes  as 
if  no  legal  relation  had  ever  existed  between 
them.  And  so  It  is  as  between  the  master  of 
an  nnasseflsed  dog  and  the  dog  U  the  master 
loses  possession  of  the  animal ;  all  legal  re- 
lation between  them  ceases,  and  the  situation 
becomes  as  if  no  legal  relation  had  ever  ex- 
isted between  them.  The  two  are  then  as 
wholly  strangers  to  ea<^  other  as  if  they  had 
never  been  otherwise.  Hence,  when  plaintiff, 
who  had  lost  iwssesslon  of  this  dog  in  1919, 
caused  It  to  be  assessed  in  1920,  the  legal  sita- 
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atlon  was  as  if  plalntUf  had  oansed,  some 
strange  dog,  to  whldi  he  had  th^etofore  nev- 
er laid  dalm,  to  be  assessed.  The  assessment 
was  simply  devoid  of  legal  effect 

[2]  Looking  at  the  assessment  fran  another 
angle,  it  is  null  because  the  assessor  was 
without  authority  to  make  it  An  assessor  is 
authorized  to  assess  to  a  man  only  the  things 
that  the  man  has,  and  plaintiff  did  not  have 
this  dog  at  the  time  this  assessment  was 
made. 

[3]  Plaintiff  alleges  that  when  the  dog  was 
stolen  from  him  be  had  already  jiaid  for  it 
the  dog  license  tax  of  the  dty  of  Mew  Or- 
leans for  the  year  1919,  and  contends  that  the 
payment  of  this  license  had  the  effect  of  con- 
stituting the  dog  ptvpertj  imder  section  3  of 
Act  198,  p.  334,  of  1910,  and  that  by  this  Act 
of  1910  the  said  Act  of  1882  was  repealed. 

In  thus  contending,  the  learned  counsd  for 
plaintiff  overlooks  the  fact  that  the  said  Act 
of  1910  has  no  application  to  the  parish  of 
Orleans,  where  plaintiff  lives  and  where  this 
case  has  arisen.  Said  act  authorizes  police 
Juries — not  the  governing  authorities  of  mu- 
nicipal corporations — to  levy  thei  license  it 
provides  for,  to  the  payment  of  whidi  its  sec- 
tion 3  attributes  the  effect  of  making  the  dog 
for  which  the  license  is  paid  property ;  and, 
as  is  wdl  known,  the  parish  of  Orleans  Is  not 
governed  by  a  police  jury,  but  exists  only  In 
/name,  possessing  no  govemmept  of  its  own, 
its  territory  being  wholly  absorbed  by  the 
city  of  New  Oiieans. 

[4]  Moreover,  the  brief  of  the  learned  coun- 
sel shows  that  the  license  tax  whldi  was  paid 
in  1919  was  the  state  license  tax  provided 
for  by  Act  238,  p.  429,  of  1918,  to  the  payment 
of  which  the  effect  of  constituting  the  dog  for 
which  it  Is  paid  property  is  attributed  by  no 
law. 

This  act  of  1918  conflicts  in  no  wise  with 
the  said  Act  of  1882;  hence  until  assessed 
the  dog  continues  outlawed,  even  though  the 
state  license  tax  of  the  said  Act  of  1918  has 
been  paid  for  him. 

By  Imposing  a  revenue  license  on  dogs  the 
Legislature  would  by  Implication  be  recogniz- 
ing that  they  were  property,  but  a  statute 
imposing  a  license  need  not  necessarily  be  a 
revenue  measure;  it  may  be  a  mere  police 
regulation;  and  this  Act  of  1918  would  ap- 
pear to  be  intended  to  be  of  the  latter  char- 
acter, since  it  does  not  make  the  payment  of 
the  license  which  it  provides  for  oUlg^atory. 
Its  language  is  not  that  a  yearly  license  shall 
be  paid  for  every  dog;  but  it  is  that  the 
sheriff  shall  keep  license  tags,  and  shall  de- 
liver one  "to  any  citizen  of  the  state  of  Louis- 
iana who  may  apply  therefor."  Apparently, 
by  the  way,  a  person  not  a  citizen  of  the 
state  of  Louisiana  would  have  no  right  to  one 
of  the  tags. 

However,  even  In  the  case  of  a  license 
clearly  imi)osed  for  revenue,  and  not  merely 
by  way  of  p<dioe  regulation,  sucdt  a  repeal  by 
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tmpUcatlmi  coiHd  1>e  deduced  only  In  the  ab- 
sence of  a  contraiT  statute ;  and  In  the  pres- 
ent case  the  said  Act  of  1882  la  snch  a  con- 
trary statute.  It  could  be  held  to  be  r^ealed 
by  the  Act  of  1918  only  if  the  two  acts  could 
not  coexist,  1.  e.,  only  if  the  latter  act  coy- 
ered  the  entire  ground,  and  were  inconsist- 
ent; whereas  it  does  not  cover  the  same 
ground,  and  is  not  Inconsistent.  The  two 
statutes  appear  to  be  in  the  nature  of  police 
regulations;  and  they  do  not  dash.  That 
dogs  are  a  proper  subject  of  police  regulation 
has  been  expressly  decided.  Senteli  V.  Rail- 
way Co.,  166  D.  S.  698,  IT  Sup.  Ct  693,  41 
U.  Ed.  1169;  Bansch  y.  Barrere,  109  La.  663, 
88  South.  602. 
Judgment  affirmed  at  plaintUTs  cost. 


(148  La.  743) 

No.  24382. 
.   STATE  V.  BAUMAN. 

(Supreme  0>urt  of  Louisiana.    Feb.  28, 1921.) 

fBvllalnu  h/  Editorial  Btaif.) 

1.  Statates  «s>l2l(l)— TItIa  of  Blue  Sky  Law 
hold  suffloient. 

The  title  of  Act  No.  177  of  1920,  common- 
ly called  Blue  Sky  Law,  which  waa  "An  act  to 
prevent  fraud  in  the  sale  of  certain  securities 
herein  defined,  providing  for  supervision  and 
'  regulation,  and  providing  penalties,"  is  suffi- 
cient under  ConsL  art.  31,  though  it  does  not 
mention  the  establishment  of  the  Commission, 
since  the  establishment  of  such  Commission 
was  not  the  object  of  the  law  but  only  one  of 
the  means  provided  for  carrying  out  the  object 
stated. 

2.  Statutes  ®=>I2|(I)— Inaoeurato  language  la 
statute  does  not  affect  lufflclency  of  title. 

The  fact  that  the  language  of  the  third  sec- 
tion of  the  Blue  Sky  Law  waa  confusing,  in 
that  the  pronoun  "it"  was  used  to  designate 
one  person  as  well  as  a  corporation,  has  no 
bearing  on  the  question  whether  the  title  of 
the  statute  conforms  with  the  requirements  of 
C!oD8t.  art.  31. 

S.  Statutes  «s>l2l(l)— Title  Of  Blue  Sky  Law 
to  prevent  fraud  not  Insufficient  because  stat- 
ute does  not  deUne  fraud. 
The  title  of  the  Blue  Sky  Law,  is  not  insuf- 
ficient because  the  statute  does  not  define  fraud 
in  the  sale  of  securities,  since  the  fourteenth 
section  of  the  statute  declares  what  shall  be 
prima  facie  evidence  of  fraud  in  such  sale,  and 
it  was  not  necessary  that  the  statute  should 
contain  a  definition  of  the  word  fraud. 

4.  Statates  «3>3f^Erroneon8  Journal  ontrieo 
hold  not  to  show  nonoompllanco  with  constt- 
tntlonal  requirements. 
Since  the  original  bHI  as  adopted  and  ap- 
proved, which  contained  the  same  title  as  that 
finally  promulgated,  showed   that  it  had  been 
read  in  the  House  and  Senate  as  required  by 
C-onst.  art.  89,  before  its  enactment,  the  fact ; 


that  entries  in  tbe  House  and  Senate  Journals, 
in  describing  the  bill  as  a  substitute  for  anoth- 
er bill  which  in  fact  it  was,  stated  the  title  as 
it  was  in  the  original  bill,  and  not  as  in  the 
substitnted  bill,  which  was  grammatically  cor- 
rect in  a  sense  but  may  have  been  mitl^e'ting. 
does  not  invalidate  the  law  under  that  article 
of  the  (Constitution. 

5.  Statutes  «=>285— Court  may  resort  to  aay 
source  to  ascertain  existence  of  otatuto. 
Whenever  a  question  arises  as  to  the  ex- 
istence of  a  statute  or  its  terms,  the  judges 
have  a  right  to  resort  to  any  sonrco  of  in- 
formation in  its  nature  capable  of  conveying 
a  clear  and  satisfactory  answer  to  such  qoes- 
tion,  always  seeking  first  for  that  which  in  its 
nature  is  most  appropriate,  unless  the  positive 
law.  has  enacted  a  different  rule. 

Appeal  from'Firgt  Judicial  District  Ctonrt, 
Parish  of  (Taddo ;  B.  P.  Mills,  Judge. 

Ed  Baumau  was  charged  by  information 
with  a  Tiolatloo  of  the  Blue  Sky  Law.  Ftvm 
a  Judgment  sustaining  defendant's  plea  that 
the  statute  was  unconstitutional,  the  State 
appeals.    Reversed  and  remanded. 

A,  V.  (Jocp.  Atty.  Gen.,  L.  E.  Hall,  Aast 
Atty.  Gen.,  and  Lai  a  Blanchard,  Dirt.  Atty., 
of  Shreveport,  for  the  State. 

Foster,  Looney  &  Wilkinson,  of  Shrereport, 

for  appellee; 

(VNIELL,  J.  The  state  appeals  from  a 
Judgment  quashing  a  bill  of  Information, 
charging  defendant  with  a  violation  of  Act 
177  of  1920  (page  281),  commonly  called  the 
Blue  Sky  Law. 

Defendant  pleaded  that  the  statute  was 
unconstitutional,  and  the  court  declared  It  so. 

Defendant's  first  contention  is  that  the 
statute  violates  article  31  of  the  Constitution, 
requiring  that  every  law  enacted  by  the  Gen- 
eral Assembly  shall  embrace  but  one  object, 
which  shall  be  expressed  In  its  title.  His 
second  contention  is  that  the  statute  was  not 
passed  in  conformity  with  article  39  of  the 
Constitution,  requiring  that  every  bill  shall 
be  read  on  three  different  days  in  each  House 
and  that  no  bill  shall  be  considered  for  final 
passage  unless  it  lias  been  read  once  in  full 
and  has  been  reported  on  by  a  committee. 

The  title  of  the  statute  in  question  is: 

"An  act  to  prevent  fraud  in  the  sale  of  cer- 
tain securities  herein  defined;  providing  for 
supervision  and  regulation;  and  providing  pen- 
alties." 

The  first  section  of  the  act  creates  a  Com- 
mlRsion,  called  the  Louisiana  Securities  Com- 
mlBsion,  composed  of  the  Secretary  of  State, 
who  is  made  president,  the  Examiner  of 
State  Banks,  and  the  Attorney  General; 
which  commlsBion  is  to  adminlsto*  and  pro- 
vide for  the  enforcement  of  the  provisions  of 
the  act,  and  is  authorized  to  make  such  rules 
and  regulations  as  may  be  necessary  to  carry 
out  the  provisions  of  the  act 
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Tbe  second  secUon  anthorlzes  the  Commis- 
Blon  to  appoint  a  secretary,  fixes  his  salary, 
and  limits  tbe  expenditures  of  tbe  Ckimmls- 
ilon. 

The  third  section  defines,  for  the  porpoaes 
of  the  act,  "a  domestic  investment  company," 
and  defines,  also,  for  the  porposes  of  the 
act,  "a  foreign  Investment  company." 

The  fourth  section  declares  that  every  for- 
eign or  domestic  investment  company,  that 
shall  engage  in  the  business  of  selling  or  of- 
fering for  sale  any  stocks,  bonds  or  other  se- 
curities issued  by  them  shall  be  deemed  a  reg- 
ular dealer,  within  the  meaning  of  tbe  act, 
and  declares  that  no  such  dealer  shall  sell  or 
offer  for  sale  any  such  securities  or  engage 
In  the  business  of  offering  for  sale  such  se- 
curities unless  or  untU  such  Investment  com- 
pany shall  have  registered  with  tbe  Louisiana 
Securities  Commission,  and  shall  have  fur- 
nished, on  oath,  in  such  form  as  tbe  Com- 
mission shall  prescribe,  certain  information, 
spedfled  in  that  section  of  the  statute,  and 
shall  have  paid  an  annual  filing  and  examina- 
tlmi  fee  of  $26. 

The  fifth  section  requires  an  additional  fee 
of  $5  per  annum,  called  the  registration  and 
amthorlzation  fee,  for  each  agent  of  any  such 
Investment  company  or  dealer. 

The  sixth  section  forbids  any  dealer  to 
■eU  or  offer  for  sale  any  of  the  stocks,  bonds, 
contracts,  certificates,  or  other  securities  of 
any  investment  company,  unless  the  company 
shall  have  complied  with  all  of  the  provisions 
of  the  act,  nor  until  the  dealer  shall  have 
registered  with  the  Commission  under  the 
terms  of  the  act. 

The  seventh  section  requires  every  invest- 
ment company,  before  (Bering  for  sale  any 
of  its  stocks,  bonds  or  other  securities,  to 
file  an  irrevocable  written  consent  that  suits 
against  it  may  be  commenced  in  any  parish 
in  which  a  cause  of  action  may  arise  or  in 
Which  the  plaintiff  resides,  by  service  of 
process  on  the  president  of  the  Louisiana 
Securities  Commission,  etc. 

The  eighth  section  enumerates  the  classes 
of  securities  which  a  dealer  or  investment 
house  may  deal  in,  under  a  llcenae  from  the 
Commission. 

The  ninth  section  enum«ates  the  restric- 
ttonB  under  which  a  dealer  may  sell  or  nego- 
tiate in  any  other  stocks,  bonds  or  other  se- 
curities not  enumerated  in  section  8. 

The  tenth  section  authorizes  the  Commis- 
sion to  appoint  a  certified  public  accountant 
to  make  an  examination  into  the  books,  rec- 
ords, etc.,  of  the  issuer  of  any  statement  filed 
vlth  the  Commission. 

The  eleventh  section  gives  the  Securities 
Commission  authority  to  determine  whether 
the  plan  or  scheme  outlined  in  any  statement 
filed  with  the  Commission  might  work  or 
tend  to  work  a  fraud  upon  tbe  purchaser  of 
such  securities  as  are  proposed  to  be  sold; 
and  this  section  also  provides  for  the  issuance 
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of  a  permit  or  license,  by  the  Gommisslon, 
as  evidence  of  authority  to  sell  tbe  securitiea 
proposed  to  be  sold. 

The  twelfth  section  provides  for  proceed- 
ings to  compel  the  Securities  Commission  to 
receive  and  file  statements  from  applicants 
for  permission  to  sell  securities. 

The  thirteenth  section  fixes  the  penalty  to 
be  imposed  upon  any  issuer  of  securities,  or 
director,  trustee  or  agent  of  such  Issuer,  or 
dealer,  selling  or  offering  for  sale  any  securi- 
ties without  having  complied  with  the  pro- 
visions of  the  act. 

The  fourteenth  section  makes  it  unlawful 
for  any  officer,  director,  solicitor,  broker  or 
agent,  to  sell  or  offer  for  sale  any  securities 
not  enumerated  In  the  exemptions  stated  in 
section  8  In  any  other  manner  or  form  than 
spedflcally  set  forth  in  the  information  re- 
quired to  be  filed  under  section  0  of  the  act ; 
and  section- 14  also  de<^res  that  any  offer 
or  sale  upon  any  other  terms  or  conditions 
shall  be  considered  prima  fade  evid^ice  that 
the  officer,  director,  trustee,  solicitor  or  agent 
offered  or  sold  the  securities  for  the  purpose 
of  defrauding  the  investor  to  whom  the  securi- 
ties are  offered  or  sold. 

The  fifteenth,  being  the  last,  section  re- 
peals aU  laws  in  conflict  with  the  act,  par- 
ticularly Act  40  of  1912. 

[1-3]  In  support  of  his  plea  that  the  statute 
violates  article  31  of  the  Constitution,  defend- 
ant contends  that  the  title  is  too  brief  and 
peculiar  in  its  language  to  afford  a  clue  to  the 
contents  of  the  act.  It  is  said  that  the  title 
does  not  contain  any  sugf^estion  that  tbe 
purpose  of  the  act  Is  to  establish  a  tribunal 
or  commission  t>efore  which  all  persons,  cor- 
porations or  assodatlons  having  securities 
for  sale  must  appear  and  obtain  i>ermlssion  to 
sell  sudi  securities.  Our  answer  to  the  argu- 
ment is  that  the  establishment  of  the  Se- 
curities Commission  was  not  the  object  of 
the  law,  but  is  only  cne  of  the  means  provid- 
ed for  carrjrlng  out  the  object,  to  prevent 
fraud  in  the  selling  of  the  securities  defined 
in  the  ad.  It  is  argued  that  the  language  of 
the  third  section  of  the  statute  is  confusing 
in  that  the  pronoun  "it"  Is  used  to  designate 
a  person  as  well  as  a  corporation,  copartner- 
ship or  other  association.  That  criticism  has 
nothing  to  do  with  tbe  question  whether  tbe 
title  of  the  statute  conforms  with  the  require- 
ments of  artide  31  of  the  Constitution.  De- 
fendant's attorneys  contend  also  that  the 
statute  does  not  contain  a  definition  or  an 
explanation  of  what  should  be  considered 
fraud  in  the  sale  of  securities.  They  say  that 
fraud  has  the  well-defined  legal  meaning  ot 
a  deceitful  practice  or  unlawful  device  re- 
sorted to  with  Intent  to  deprive  another  Of 
his  right,  or  In  any  manner  to  do  him  Injury. 
They  say  that,  tf  the  purpose  of  tbe  statute 
was  to  prevent  fraud  in  the  sale  of  the  securi- 
ties therein  defined,  a  person  should  be  able 
to  learn  from  the  act  itself  what  would  con- 
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fitltute  frand  In  the  sale  of  any  security.  The 
answer  to  this  argument  Is  that  the  four- 
teentli  section  of  the  statute  does  declare 
what  shall  be  prima  facie  evidence  of  fraud 
In  the  sale  of  any  securities  referred  to  In 
the  act.  It  was  not  necessary  that  the  stat- 
ute should  contain  a  definition  of  the  word 
"fraud."  The  object  or  purpose  of  the  act 
was  not  merely  to  make  it  a  misdemeanor 
for  any  person  to  commit  fraud  In  the  sale 
of  the  securities  defined  In  the  act.  The  ob- 
ject or  purpose  was  to  prevent  fraud  In  the 
sale  of  any  securities  defined  In  the  act,  by 
providing  for  supervision  over  and  regulation 
of  sales  of  such  securities,  and  by  providing 
penal  tlea  for  a  violation  of  the  act  Our 
opinion  Is  that  the  title  of  this  statute  con- 
forms with  the  requironents  of  article  81 
of  the  Constitution. 

Although  the  district  Judge  did  not  give 
written  reasons  for  declaring  this  statute  un- 
constitutional, it  appears  from  the  bUl  of 
exception  reserved  by  the  district  attorney 
that  the  Judge  was  of  the  opinion  that  the 
statute  was  not  passed  in  conformity  with 
the  requirements  of  article  39  of  the  Constitu- 
tion. The  contention  of  defendant's  attor- 
neys, in  that  respect.  Is  that  the  entries  in  the 
Journal  of  the  House  of  Representatives,  and 
iu  the  Journal  of  the  Senate,  show  that,  In 
the  third  reading  of  the  bill  In  the  House  of 
itepresentatives  and  in  all  readings  of  the 
1111  in  the  Senate,  the  clerk  did  not  read  the 
title  under  which  the  act  waa  finally  passed 
and  promulgated,  but  read  the  title  of  an 
act  known  as  House  BUI  No.  183,  of  which 
the  statute  under  discussion,  known  as  House 
Bill  No.  387,  was  adopted  as  a  substitute. 

The  ofiidal  Journal  of  the  proceedings  of 
the  Honse  of  Representatives  discloses  that 
the  original  Blue  Sky  Law  Introduced  in  the 
House  was: 

House  Bin  No.  188-- 

By  Mr.  Parent: 

An  act  to  prevent  anfalmess,  imposition  or 
fraud  in  the  sale  or  dispoiition  of  certain  "se- 
curities" herein  defined  by  requiring  an  inspec- 
tion thereof,  providing  for  such  inspection,  su- 
pervision and  regulation  of  the  busfaiess  of  any 
person,  association,  partnership,  or  corporation, 
engaged  or  Intending  to  engage,  whether  as 
principal,  broker  or  agent,  in  the  sale  of  any 
such  securities  In  the  state  of  Louisiana,  as 
may  be  necessary  to  prevent  nnfairnegs,  impo- 
sition or  fraud  in  the  sale  or  disposition  of  said 
securities,  to  define  the  duties  of  the  Examiner 
of  State  Banks  and  the  Attorney  Oeneral  in 
connection  therewith,  and  prescribing  penalties 
for  the  violation  thereof,  and  repealing  all  con- 
flicting laws. 

The  House  Journal  also  shows  that  the 
House  Bill  No.  188,  by  Mr.  Parent,  vrlth  its 
appropriate  title,  was,  on  motion  of  Mr. 
Parent,  referred  to  Section  B  of  the  Judiciary 
Committee;  and  that  the  committee  reported 
by  substituting  for  House  Bill  No.  183  the 
statute  nov  under  «mslderatlon,  which  sub- 


stitute, on  motion  of  Mr.  Pannt,  was  adopted 
and  became  "Honse  Bill  No.  887 — ^by  Mir. 
Parait,  substitute  for  Honse  Bill  No.  183: 
An  act  to  prevent  frand  In  the  sale  of  certain 
securities  herein  defined;  providing  for  su- 
pervision and  regulntlcm ;  and  providing  pen- 
alties." This  substitute  bill  was  read  by  tlUe 
and  returned  to  the  calender  under  the  rules. 
The  Joui-nal  shows  that  the  statute  in  ques- 
tion, described  as  House  Bill  No.  387 — by 
Mr.  Parent,  substitute  for  House  Bill  No. 
188,  and  containing  the  title  under  which 
the  statute  waa  promulgated,  was  taken  np 
on  second  reading  and,  on  motion  of  Mr. 
Parent,  was  ordered  engrossed  and  passed 
to  third  readmg.  The  Journal  shows  that 
the  bill  was  takei  up  on  third  reading ;  that 
the  House  resolved  itself  into  a  committee  of 
the  whole  to  consider  the  bill ;  that  the  com- 
mittee recommended  certain  amendments, 
not  pertinent  to  the  title  of  the  act;  that 
the  report  of  the  committee,  together  with  the 
amendments,  was  adopted ;  and  tliat  the  bill 
was  then  read  a  third  time  In  full,  and  was 
finally  passed,  the  result  of  the  roll  call  being 
84  yeas  and  12  nays. 

In  the  record  of  the  proceedings.  Showing 
the  third  reading  and  final  passage  of  the 
bill,  the  statute-  is  described  as  "House  Bill 
Ko.  387 — by  Mr.  Parent,  substitute  for  House 
Bill  No.  183:  An  act  to  prevent  unfairness, 
Imposition  or  fraud  in  tlie  sale  or  disposi- 
tion," etc,  giving  the  long  title  ot  the  original 
House  Bill  No.  183.  In  a  sense,  this  entry  In 
the  House  Journal  is  correct,  notwithstanding 
it  contains  the  long  dtle  of  the  original  House 
Bill  No.  183,  of  whldi  House  Bill  No.  387, 
which  was  finally  passed,  was  a  substitute. 
There  can  be  no  doubt  that  the  title  oC  the 
act  which  was  read  in  full  a  third  time  and 
was  finally  passed  was  the  short  title  of 
House  Bin  No.  387,  the  substitute  for  House 
BUI  No.  183 ;  because  the  original  bUl  whldli 
was  read  by  the  clerk,  bearing  the  indrase- 
Dients,  showing  that  it  was  a  substitute  for 
House  BlU  Na  183,  that  It  was  read  twice  by 
title  and  ordered  engrossed  and  passed  to 
its  third  reading,  that  it  was  considered  In 
the  committee  of  the  wh(de,  reported  with 
amendments,  read  the  third  time  In  fuU  and 
finally  passed,  and  the  roll  caU,  etc.,  is  be- 
fore us  and  bears  the  short  title  of  the  act 
which  was  finally  promulgated. 

In  the  eaixj  in  the  Official  Journal  of  Uie 
proceedings  of  the  Senate,  of  Hie  message 
from  the  House  of  Representatives,  inform- 
ing the  Senate  that  the  House  had  flnaUy  pass- 
ed, and  asked  the  Senate's  concurrence  In,  a 
number  of  bUls,  Indndlng  House  BUl  No. 
387,  the  bUl  ia  again  described  as  "House  BIU 
No.  387 — by  Mr.  Parent,  substitute  for  House 
BIU  Na  183:  An  act  to  prevent  unfairness, 
imposition  or  fraud,"  etc.,  giving  the  long 
tiUe  of  Che  original  House  BIU  No.  183.  It 
is  certain,  however,  that  the  BiU  No.  387, 
which  the  Bouse  ot  RepresentatlTes  asked 
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the  Senate  to  concnr  In,  contained  the  short 
title  under  which  the  statute  waa  finally 
promulgated;  because  the  original  hill,  the 
passage  of  which  was  coLcurred  in  by  the 
Senate,  is  before  us  and  bears  the  short  title 
under  which  the  statute  was  finally  promul- 
gated. 

In  the  record  in  the  Senate  Joamal,  of 
house  bills  on  second  reading,  referred  to 
committees,  showing  ttiat  House  Bill  No.  387 
was  read  by  title  and  referred  to  Section  D 
of  the  Judiciary  Committee,  the  hill  is  again 
described  as  "House  BlU  No.  387— by  Mr. 
Parent,  substitute  for  House  Bill  No.  183: 
An  act  to  prevent  unfairness,  impositioD  or 
fraud."  etc,  being  the  long  title  of  the  origi- 
nal House  Bill  No.  183.  It  is  certain,  how- 
ever, that  the  house  bill  which  was  read  a 
second  time  by  title  and  referred  to  the  Judi- 
ciary Committee  contained  the  short  title 
under  which  the  act  was  finally  promulgated, 
because  the  original  bill,  bearing  the  Indorse- 
ment showing  that  it  was  read  a  first  and 
second  time  by  title  and  referred  to  the  Com- 
mittee (HI  Judiciary,  Section  B,  is  before  us, 
and  It  bears  the  short  title  under  whl^  the 
statute  was  finally  piomulgated. 

In  the  entry  in  the  Senate  Journal  of  the 
report  of  the  Committee  on  Judiciary,  Sec- 
tion B,  reporting  the  bill  favorably,  it  is  again 
described  as  "House  Bill  No.  387— by  Mr. 
Parent,  substitute  for  House  Bill  No.  183: 
An  act  to  prevent  unfairness,  Imposition  of 
fraud,"  etc,  being  the  long  title  of  the  House 
Bill  No.  183.  There  is  an  indorsement  on 
the  original  bill,  however,  corresponding 
in  date  with  the  entry  in  the  Senate  Journal, 
showing  tliat  the  bill  which  was  reported 
favorably  by  the  committee,  and  whicdi  was 
read  by  title  and  passed  to  third  reading, 
bore  the  short  title  under  which  the  statute 
was  finally  promulgated.  It  appears  that,  in 
the  entry  of  every  proceeding  in  the  Senate 
Joamal,  with  reference  to  this  bill,  it  was 
described  as  "House  Bill  No.  887— by  Mr. 
Parent,  substitute  for  House  BUI  No.  183: 
An  act  to  prevent  uofalmess,  imposition  and 
fraud,"  etc.,  being  the  long  title  of  the  origi- 
nal House  Bill  No.  183.  That  method  of 
describing  the  bill  was,  grammatically  and  in 
every  other  sense,  correct  Though  it  might 
have  been  more  appropriate,  it  would  have 
been  merely  a  matter  of  style  of  expression  for 
the  clerk  to  have  written  the  short  title  of 
House  Bill  No.  387,  after  describing  it  as  a 
substitute  for  House  Bill  No.  183.  Therefore, 
even  If  the  writing  of  the  title  of  the  original 
House  Bill  No.  183,  after  describing  House 
Bill  No.  387  as  a  substitute  for  House  Bill 
No.  183,  was  an  error  on  the  part  of  the  clerk 
of  the  House  of  Represmtatives,  wtiich  was 
perpetuated  by  the  clerk  of  the  Senate,  all 
that  could  truthfully  be  said  of  it  is  that  it 
was  a  clerical  error.  The  original  bill,  as 
enrolled  and  signed  by  the  Speaker  of  the 
House    and   the   Ueutenant   Oovemor   and 
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President  of  the  Seoatfi,  and  as  taken  to  the 
Governor  for  executive  approval,  bears  the 
short  Utle  under  which  the  statute  was 
finally  promulgated ;  and  so  does  the  finally 
typewritten  statute,  approved  and  signed  by 
the  Governor. 

[4]  There  is  no  provision  in  article  30,  or 
in  any  other  article  of  tiie  Constitution,  defin- 
ing the  manner  in  which  bills  shall  be  de- 
scribed in  the  entries  in  the  Official  Journal 
of  the  House  of  Representatives  or  of  the 
Senate.  Whatever  doubt  might  otlierwise 
appear  by  reference  to  the  description  oi 
this  House  Bill  No.  387,  as  recorded  in  the 
last  entry  in  the  House  Journal  and  in  aU 
entries  in  the  Senate  Journal,  Is  removed  by 
the  positive  proof,  furnished  by  the  original 
documents  themselves,  that  the  title  under 
which  this  bill  was  read  each  time  in  the 
House  and  In  tlie  Senate,  under  which  it  was 
enrolled  and  signed  by  the  Speaiter  of  the 
House  and  by  the  Lieutenant  Governor  and 
President  of  the  Senate  and  taken  to  the 
Governor  for  executive  approval,  and  the 
title  under  which  it  was  approved  and  signed 
by  the  Governor,  was  the  short  title  under 
which  the  statute  was  promulgated. 

[B]  In  Hollingsworth  v.  Thompson,  Tax 
Collector,  45  La.  Ann.  222,  12  South.  1,  40 
Am.  St  Rep.  220,  this  court  approved  and 
adopted  the  doctrine  stated  in  Gardner  v. 
Barney,  CoUectw,  6  Wall.  489, 18  L.  Ed.  890, 
via.: 

"We  are  of  the  opinion,  therefore,  on  prin- 
ciple as  wen  as  author!^,  that  whenever  a 
question  arises  in  a  court  of  law  of  the  exist- 
ence of  a  statute,  or  of  the  time  when  a  stat- 
ute took  effect,  or  of  the  precise  terms  of  a 
statute,  the  Judges  who  are  called  upon  to  de- 
cide it  have  a  right  to  resort  to  any  sonrce 
of  information  which  in  its  nature  is  capable  of 
conveying  to  the  judicial  mind  a  dear  and  sat- 
isfactory answer  to  such  question;  always 
seeking  first  for  that  which  in  Its  nature  Is 
most  appropriate,  unless  the  positive  law  has 
enacted  a  different  rule." 

The  doctrine  quoted  was  affirmed  again  in 
State  ex  reL  Calllouet  ▼.  Laicbe,  aerk,  105 
La.  84,  29  South.  700,  where  it  was  said  tliat 
the  presumption  of  regularity  of  the  pro- 
ceedings of  the  General  Assembly  should  sup- 
ply apparent  omissions  in  the  legislative 
Journals,  viz.: 

"If  the  act,  as  approved  by  the  Governor 
and  as  Bubsequently  promulgated,  had  contain- 
ed the  Senate  amendment  as  to  the  time  when 
it  should  go  into  effect,  it  would  matter  not 
that  the  House  Journal  makes  no  specific  men- 
tion of  that  amendment  nor  of  its  having  been 
adopted  by  the  House.  It  would  have  sufficed 
that  the  journal  showed  generally  the  Senate 
amendments  had  been  adopted,  thus  bringing 
the  case  within  the  rule  of  Hollingsworth  v. 
The  Tax  CoUector,  45  La.  Ann.  222,  [12  South. 
11,  viz.*  That  in  such  case,  the  court  will  sup- 
ply apparent  omissions  from  legislative  jour- 
nals by  presimiptions  of  regularity  of  the  pro- 
ceedings of  the  General  Assembly." 
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Oar  condusltni  la  tliat  the  Act  177  of  1920 
was  adopted  In  omformlty  with  the  constlta- 
tlonal  prorislons  referred  to,  and  that  it  Is 
valid  legislation. 

The  Judgment  appealed  from  is  annulled, 
and  It  Is  ordered  that  this  case  be  remanded 
to  the  district  conrt  for  f nrther  proceedings 
not  Inconsistent  with  the  foregoing  opinion. 


(148  La.  7M) 


No.  22989. 


HUNT  tt  al.  V.  CITY  OF  NEW  ORLEANS 
•t  al. 

(Supreme  Court  of  Louisiana.    Jan.  8,  1921. 
Rehearing  Denied  Feb.  28,  1921.) 

(ByUahtit  bt  ediiorial  Btaff.) 

1.  Partition  «=a9(l)— Contraot  perfecting  titio 
In  lots  oannot  be  resolved  after  sale  sf  lots 
making  It  Impossible  to  pot  parties  in  sams 
position. 

Under  Rev.  CSt.  Code,  art.  2045,  a  con- 
tract between  a  city  and  owners  whereby  the 
owners'  titles  to  certain  lots  sold  were  perfect- 
ad  oould  not  be  resolved  after  owners  had  sold 
lots  to  third  persons,  since  in  such  case  the 
owners  could  not  restore  the  city  to  its  for- 
mer position  with  reference  to  such  lots. 

2.  Partition  «=>9( I)— Cannot  be  resolved  after 
othsr  contract  modifying  or  supplanting  It 
has  been  made. 

Owners  could  not  demand  resolution  of 
contract  with  city  fixing  the  rights  of  the  par- 
ties in  battnre  after  having  subsequently  en- 
tered into  another  contract  which  amplified 
fundamentally,  if  it  did  not  supplant  entirely, 
the  previous  contracC 

3.  Partition  $s»9(  I )— Owners  oonid  not  rs- 
solve  oontraot  with  olty  after  part  perform- 
ance. 

Contract  between  city  and  owners  who 
had  theretofore  relinquished  claim  to  lots  on 
city's  agreement  not  to  sell  lots,  whereby  city 
was  given  the  right  to  sell  lots  on  payment  of 
a  portion  of  the  proceeds  to  the  owners,  could 
not  be  resolved  after  portion  of  the  lots  has 
been  sold  with  division  of  proceeds  under  such 
agreement,  since  in  such  case  it  would  be  im- 
possible to  put  the  parties  in  the  position  they 
would  have  occupied  but  for  the  contract. 

4.  iMonldpal  oorporatlons  4=»IOi7— Right  of 
aotioB  for  city's  violation  of  agreement  not 
to  convey  lots  acquired  and  to  use  them  for 
oommeroiai  purposes  In  taxpayers,  and  not 
la  parties  to  contract. 

Where  city  .and  owners  dsiming  ownership 
of  batture  entered  into  agreement  whereby 
each  relinquished  to  the  other  daims  to  por- 
tion thereof,  and  whereby  d^  agreed  not  to 
sell  any  of  the  batture  abandoned  to  it,  and 
to  confine  its  use  to  commerce,  the  dty's  non- 
compliance with  audi  agreement  did  not  give 
Ute  owneiB,  as  partiea  to  such  contract,  a  right 
of  action  against  the  city,  the  dty's  obligation 


being  in  favor  of  the  public,  and  not  in  favor 
of  the  owners  as  private  individuals,  and  the 
only  right  of  action  for  noncompliance  there- 
with being  in  the  dtisens  and  taxpayers. 

Appeal  from  Civil  District  Court,  Parisb 
of  Orleans;   George  H.  Thterd.  Judge. 

Action  by  Carletcm  Hunt  and  others 
against  the  City  of  New  Orleans  and  others. 
Judgments  for  defendants,  and  plalntUFs  ap- 
peal.   Affirmed. 

Charles  Louque  and  Hall,  Monroe  &  Le- 
mann,  all  of  New  Orleans,  for  appellants. 

L  D.  Moore,  City  Atty.,  and  J.  P.  C.  Wal- 
do, Asst  City  Atty.,  both  of  New  Orleans, 
for  dty  of  New  Orleans. 

Hunter  O.  Leake  and  Lemle  &  Lemle,  all 
of  New  Orleans  (W.  S.  Horton  and  R.  V. 
Fletcher,  both  of  Chicago,  111.,  of  connsel). 
for  appellees  Illinois  Cent  B.  Co.  and  Chi- 
cago, St  L.  ft  N.  O.  R.  R.  Co. 

Denegre,  Leovy  &  Chnlle,  of  New  Orleans, 
for  appellees  Louisville  ft  N.  R.  R.  Co.  and 
Southern  Pac.  R.  R.  Co. 

PROVOSTY,  J.  Tchoupitoulas  street  was 
at  one  time  the  public  road  along  the  bank 
of  the  Mississippi  river  leading  to  the  coun- 
try above  New  Orleans.  What  Is  now  Com- 
mon street  perpendicular  to  the  river,  was 
at  one  time  the  lower  boundary  of  a  planta- 
tion belonging  to  the  Jesuits.  This  planta- 
tion bad  a  frontage  on  the  river  of  32  ar- 
pents  by  a  depth  of  GO.  It  was  subdivided, 
after  the  title  of  the  Jesuits  to  it  had  been 
forfeited,  and  the  lower  6-arpent  front  the 
5-arpent  front  next  above  what  is  now  Com- 
mon street  became  In  the  course  of  time  the 
property  of  one  Bertrand  Oravier.  He>  some 
time  prior  to  1*797,  subdivided  this  5-aipent 
front,  to  a  depth  of  12  arpents.  Into  squares, 
lots,  and  streets,  to  coastitnte  a  snburb  of 
New  Orleans,  and  called  this  suburb  Fau- 
bourg St  Mary,  and  deposited  the  plan  of 
it  in  the  archives  of  the  Spanish  govern- 
ment. The  upper  boundary  of  this  5-arpent 
front  by  50  in  depth  was  what  Is  now  Delord 
street,  which,  like  Common  street  Is  perpen- 
dicular to  the  river.  The  land  now  between 
Tchoupitoulas  street  and  the  river  and  be- 
tween Delord  street  above  and  Common 
street  below  has  been  made  since  then  by 
aUuvlon.  As  soon  as  enou^  of  this  alluvion 
or  batture  had  be«i  formed  for  It  to  be  val- 
uable as  land,  its  ownership  became  a  sub- 
ject of  controversy  between,  at  first  the 
United  States  government  and  the  owners  of 
the  lots  fronting  on  the  then  imblic  road, 
now  Tchoupitoulas  street  and  later  between 
the  latter  and  the  city;  and  even  the  state 
lay  some  daim.  See  as  to  this  controversy 
Am.  State  Papers,  vol.  6,  p.  1  et  seq. ;  Mor- 
gan V.  Livingston  et  al.  6  Mart  (O.  S.)  19; 
Delablgarre  v.  Munidpallty  No.  2,  3  La. 
AniL  230;    Rony  v.  Munidpallty  Na  2,  12 
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La.  Ann.  SOO,  and  11  La.  Ann.  14S;   R. 
Co.  V.  New  Orleans,  26  La.  Ann.  478. 

Bertrand  Grarler,  who,  as  Just  stated,  es- 
tablished this  Faubourg  St.  Mary,  left  four 
children  and  heirs.  Three  of  them  resided 
In  France;  one,  Jean  Gravler,  In  New  Or- 
leans. The  latter  sold  two-thirds  undivided 
of  this  new  made  land  to  Pierre  Delabigarre, 
and  the  remaining  one-tbird  to  Edward  Liv- 
ingston, through  whom  the  plalnttCFs  in  thia 
suit  claim  title.  Bertrand  Gravler,  father  of 
Jean  Gravler,  had  sold  to  one  Poeyfare,  who 
bad  transferred  to  Morgan,  one  of  the  lots 
fronting  on  the  public  road.  In  Morgan  v. 
Livingston  et  al.,  sUpra,  Morgan  claimed 
from  Livingston  and  Delabigarre  the  owner- 
ship of  the  batture  in  front  of  his  lot  by 
right  of  accretion,  and  was  successful.  In 
Gravler  v.  Livingston  et  al.,  6  Mart  (O.  S.) 
281,  the  three  heirs  of  Bertrand  Gravler  who 
resided  in  France  revendlcated  successfully 
from  Livingston  and  Delabigarre  a  three- 
fourths  interest  In  this  batture.  Livingston 
acquired  later  a  part  of  the  Interest  of  these 
three  successful  belrs;  and  Delabigarre  re- 
mained owner  ot  tbe  one-fourth  Interest  of 
Jean  Gravler.  In  1820  Livingston  and  the 
testamentary  executor  of  Delabigarre  and 
all  the  other  private  individuals  having  an 
Interest  in  this  batture  entered  Into  the  first 
of  tbe  two  contracts  sought  to  be  annulled 
In  tbls  suit.  Some  quarter  of  a  century  aft- 
er this  contract  bad  been  entered  into  the 
belrs  of  Delabigarre  brought  suit  to  annul 
It,  on  tbe  ground  that  the  testamentary  ex- 
ecutor bad  been  without  authority  to  enter 
Into  it,  and,  moreover,  that  It  was  a  dona- 
tion, and,  as  such,  null  for  want  of  form. 
This  court  held  tbe  contract  not  to  be  a  do- 
nation, but  a  commutative  contract,  and 
valid.  The  decision  was  handed  down  In 
1848.  Delabigarre  v.  Municipality  No.  2,  su- 
pra, 8  La.  Ann.  230.  The  other  contract 
sought  to  be  annulled  in  tbe  present  suit 
was  entered  Into  in  1851  by  some  of  the 
same  persons  who  were  parties  to  tbe  con- 
tract of  1820  and  tbe  heirs  and  successors 
In  title  of  tbe  others. 

The  plaintiffs  In  the  present  suit  are  Julia 
Barton  Hunt  and  Oarleton  Hunt,  the  latter 
acting  for  himself  and  as  a  committee  for 
Louise  livlngston  Hunt.  Tbe  former  is  an 
heir  of  Cora  Livingston  Barton,  sole  heir  of 
her  father,  Edward  Ltvlngston.  Louise  Liv- 
ingston Hunt  died  pending  tbls  suit;  and 
her  universal  legatee,  Julia  Barton  Hunt, 
was  substituted  to  ber  as  party  plalntUf. 

Tbey  sue  to  annul  said  contracts,  and  to 
recover  a  part  of  said  batture  which,  they 
allege,  belongs  to  them  as  heirs  of  Edward 
Livingston. 

Tbe  demand  Is  against  tbe  dty  and  tbe 
several  railroads  occupying  with  their  tracks 
and  buildings  parts  of  tbls  batture ;  and  tbe 
said  railroads  and  tbe  dty  are  made  defend- 
ants. 

87SO.-47 


Tbe  plaintiffs  originally  sued  also  as  tax- 
payers, to  compel  the  dty  to  cause  to  be  re- 
moved tbe  railroad  buildings  and  tracks 
which  are  upon  the  streets  leading  to  tbe 
river  over  tbe  land  In  controversy  and  to 
cause  tbe  said  streets  to  be  opened. 

On  motion  of  the  defendants,  plaintiffs 
were  required  to  elect  between  this  demand 
and'  their  other  demand,  and  tbey  elected  in 
favor  of  tbelx  said  other  d^nand,  and  their 
demand  as  taxpayers  Is  no  longer  before  the 
coiirt 

In  their  original  petition  the  plaintiffs  did 
not  describe  the  property  they  sue  for  other- 
wise than  as  appears  fr<Hn  the  following 
paragraphs  of  their  petition: 

"(2)  That  by  authentic  act  executed  before 
Hughes  Lavergne,  a  notary  pnblic  in  the  dty 
of  New  Orleans,  on  the  20tii  day  of  Septeml>er, 
1820.  Edward  Livingston  and  others  executed 
a  donation  to  the  city  of  New  Orleans  of  'all 
that  portion  of  the  batture  of  alluvion,  which 
exists  from  the  lower  boundary  of  the  property 
of  Mr.  William  Montgomery,  and  in  descending 
to  the  boundary  between  the  dty  and  Faubourg 
St.  Mary,  and  the  feet  outside  of  the  new 
levee  on  the  water's  edge,  when  said  river  is 
at  its  lowest  stage;  also  of  the  ground  on 
which  the  levee  then  rested;  also  of  the  ground 
necessary  for  the  prolongation  of  tbe  streets 
of  said  Faubourg  to  the  said  levee,  and  in  the 
ground  of  Tchoupitoulas  street  on  the  whole 
front  of  the  Faubourg  aforesaid  sixty  feet 
wide  indudlng  tbe  banquettes.'  " 

"(4)  That  by  another  act  executed  before 
Hilary  B.  Cenas,  notary  public,  on  Jane  20, 
1851,  certain  portions  of  tbe  above-described 
property  were  divided  into  Iota  and  sold,  thus 
modifying  to  that  extent  only  the  previous  act 
of  donation  of  1820." 

"(15)  That  by  act  executed  in  18Q1  before 
Hilary  B.  Cenas,  notary  public,  on  June  20th, 
tbe  three  blocks  bounded  by  South  and  North 
Market  street  in  front  of  St.  Mary's  Market, 
marked  'Market'  on  the  plan  annexed  to  said 
tCCt,  were  reserved  to  the  dty,  'upon  condi- 
tion that  the  said  municipal!^  shall  erect 
thereon  market  houses  or  other  pnblic  build- 
ings, or  shall  have  the  same  opened  as  public 
squares,  and  shall  in  no  event  dispose  or  sell 
the  same  as  private  property.' 

"Wherefore  petitioners  pray  •  •  •  that 
the  property  donated  by  the  act  of  1820  and 
the  three  squares  bounded  by  South  and  North 
Market  streets  in  front  of  St.  Mary's  Market^ 
be  dedared  to  now  belong  to  your  petitionera 
in  fee  simple  absolute  and  free  from  any  and 
all  incumbrances  whatsoever,  excepting  so  fat 
as  the  compromise  made  on  June  30,  18B1,  by 
act  before  Hilary  B.  Cenas,  has  been  carried 
into  effect  and  execnted.    •    •    • " 

The  defoidants  excepted  on  tbe  groimd 
that  tbe  description  of  tbe  property  claimed 
was  too  vague  to  enable  them  to  answer; 
and,  this  exception  having  been  sustained, 
and  the  plaintiffs  ordered  to  make  their  al- 
legations more  spedflc,  tbe  plaintiffs  filed 
for  that  purpose  a  supplemental  petition  in 
which  tbe  property  dalmed  Is  described  aa 
foUowa: 
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"That  yoor  petitioiiers  now  annex  the  variouB 
titles  showing  the  property  owned  by  Edward 
UvinsBton  and  inherited  by  petitionerB  with 
all  the  righta  of  accretion  thereto,  hereto  an- 
nexed and  made  part  hereof  as  Exhibits  A, 
B,  O,  D,  E,  r,  O,  I,  J,  and  K. 

"Wherefore  petitioners  pray  •  •  •  that 
all  the  property  belonging  to  Edward  Uvinga- 
ton  and  comprised  between  GraTier  street 
and  Howard  avenue,  Fulton  street,  and  the 
Mississippi  river,  and  also  the  three  sqnarea 
bounded  by  South  and  North  Market  streets 
from  South  Peters  street  up  to  the  edge  of 
the  Mississippi  river,  be  declared  to  now  be- 
long to  your  petitioners.    •    •    • " 

Exhibits  A,  B,  C,  D,  E,  P,  G,  H,  I,  J,  and 
K  are  very  bulky.  Perhaps  a  competent  ab- 
stractor of  titles  might  be  able  to  make  out 
from  them  what  property  belongs  to  plain- 
tiffs, but  this  court  is  not  an  abstractor  of 
titles ;  and  hence  this  suit  would  have  to  be 
dismissed  as  In  case  of  nonsuit  for  the  rea- 
8«M>  of  deficiency  in  the  pleadings  if  there 
were  not  reasons  for  finally  rejecting  the  de- 
mand of  plalntifFs,  and  putting  an  end  to  the 
controversy,  without  going  into  the  question 
of  what  property  belongs  to  plaintiffs  accord- 
ing to  the  said  exhibits. 

Besides  this  exception  of  vagueness,  there 
were  filed  exceptions  of  want  of  capacity  of 
the  plaintiff  Creleton  Hunt  to  sue  as  "com- 
mittee" of  Louise  Livingston  Hunt;  incon- 
sistency in  the  causes  of  action;  nonjoinder 
of  parties  plaintiff;  misjoinder  of  parties 
defendant;  no  cause  of  action;  prescrip- 
tion; res  judicata.  The  exertion  of  no 
cause  of  action  was  sustained,  and  Is  the 
only  (me  that  need  be  considered. 

In  the  original  and  in  the  supplemental 
petition  and  in  the  original  brief  the  case  of 
plaintiffs  is  propounded  on  the  theory  of  the 
contract  of  1820  having  been  a  donation.  In 
the  supplemental  brief  this  theory  Is  modi- 
fled  into  the  contention  that  the  said  con- 
tract, "by  any  name  you  choose  to  call  it," 
was  subject  to  a  condition  of  re-entry  In  fa- 
vor of  Livingston  and  others  in  the  event  its 
terms  were  not  complied  with,  and  that  these 
terms  have  not  been  complied  with. 

In  the  Delablgarre  Case,  supra,  8  La.  Ann. 
230,  this  court,  as  already  stated,  held  the 
said  contract  of  1820  to  have  been  a  commu- 
tative contract,  and  not  a  donation.  For  ar- 
riving at  that  ccncluslon  the  court  employed 
much  more  argument  than  appears  to  us  to 
have  been  at  all  necessary,  since  the  trans- 
action was  manifestly  a  compromise  by 
whldi  the  city  was  renouncing  any  claims  it 
might  have  to  ownership  or  control  over  that 
part  of  the  batture  between  the  new  levee 
and  Tdioupitoulas  street  (see  Am.  State  Pa- 
pers, voL  2,  p.  3;  also  Delablgarre  Case,  3 
La.  Ann.  paragraph  at  bottom  of  page  236), 
and  these  other  parties  to  the  contract  were 
renouncing  all  claims  to  the  batture  in  front 
of  the  new  levee  and  to  future  accretions, 
and  were  subjecting  themselves  to  heavy 


money  and  other  obligations;  so  that,  as 
finally  remarked  by  the  court,  the  transac- 
tion was  no  more  a  donation  than  would  be 
a  transaction  in  which  two  parties  made  to 
each  other  reciprocally  donations  of  a  tract 
of  land,  and  of  a  sum  of  money  equal  to  the 
value  of  the  land. 

[1]  This  contract  having  been  commuta- 
tive (as  we  understand  learned  counsel  for 
I^aintiffs  now  to  concede),  It  could  be  re- 
solved only  by  "placing  matters  In  the  same 
state  as  though  the  obligatimi  had  not  ex- 
isted" (0.  0.  2045) ;  and  that  U  a  thing  now 
Impossible  to  be  done,  since  Livingston  and 
others  have  sold  to  third  persons  the  lots 
their  titles  to  which  were  perfected  by  said 
contract,  and  hence  cannot  restore  the  dty 
to  her  formw  ixisitlon  with  reference  to 
these  lots. 

[2]  Another,  and.  If  possible,  a  still  more 
peremptory,  reason  why  Livingston,  or  his 
heirs,  and  the  other  parties  to  said  contract, 
or  their  heirs,  are  no  longer  In  a  posltioo 
to  demand  Its  resolution,  is  that  In  1851  they 
made  a  contract  with  the  dty  whldi  modi- 
fied fundamentally,  If  it  did  not  supplant  en- 
tirely, this  contract  of  1820. 

The  contract  of  1820  was  jiaased  before 
Hugues  Lavergne,  notary  public  The  par- 
ties to  it  were  Joseph  Rofflgnac,  mayor  of 
the  dty  of  New  Orleans,  on  the  one  part, 
and,  on  the  other  part,  the  following:  Ed- 
ward Livingston,  Jean  Gravler,  Louis  Bar- 
thelmy,  Macarty,  Christopher  Tbledano.  Vin- 
cent Rillleux,  Toussaint  Mosey,  Elle  Victor 
Jourdaln,  Manette  St  Amand,  f.  w.  e^  Hen- 
ry McGall,  Joseph  S.  Winter,  Alexander  La- 
branche,  Mme.  Jeanne  Bordier,  Bertrand 
Oravler,  Jr.,  Miss  Jeanne  Gravler,  Barthel- 
my  Lafon,  as  testamentary  executor  of  the 
estate  of  Pierre  Delablgarre,  and  John  W. 
Oddle,  attorney  In  fact  of  Widow  Delabl- 
garre and  of  Marie  Louise  Delablgarre,  wid- 
ow of  P.  Stewart,  and  of  Miss  Amaryllis 
Delablgarre. 

The  contract,  In  Its  material  parts,  reads: 

That  these  parties,  "as  actual  owners  of  the 
batture  in  front  of  Faubourg  St  Mary,  wishing 
to  accommodate  the  public  with  the  use  of  the 
bank  of  the  river  which  lies  in  front  of  said 
batture,  and  to  facilitate  the  communication  of 
the  streets  which  ought  to  open  there,  have  by 
these  presents  made  a  donation  inter  vivos 
and  irrevocable  unto  the  mayor  *  *  *  of 
all  the  rights  which  the  said  donors  now  have 
or  may  have  each  so  far  as  he  is  concerned  in" 
the  space  occupied  by  the  new  levee  along 
the  front  and  in  the  space  between  this  levee 
and  the  river,  and  in  the  spaces  occupied  by 
Tchonpitonlas  street,  and  by  the  streets  per- 
pendicular to  the  river  if  prolonged  across 
said  batture. 

And  the  contract  reads  farther: 

"The  present  donation  is  made  on  the  ex- 
press condition,  without  whidi  the  said  dona- 
tion would  not  have  taken  place,  that  all  the 
lots  which  form  the  subject  of  the  present  do* 
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nation  ahall  remain  nnalienable  and  sot  be 
seized  for  debt  or  otherwise  in  the  possession 
<»f  the  corporation  of  New  Orleans,  which 
shall  never  have  power  nnder  any  pretext,  and 
to  this  effect,  said  mayor,  aldermen,  and  in- 
hatitants,  represented  as  aforesaid,  are  by 
these  presents  expressly  bound  to  sell,  ex- 
change, donate,  or  otherwise  dispose  of  in 
whole  or  in  part  in  any  manner  whatsoever 
or  to  employ  for  any  other  public  nses  than 
those  to  which  they  are  naturally  destined, 
or  even  to  make  any  erections  of  buildings, 
save,  however,  the  single  case  wnerem  the  city 
council  may  deem  it  proper  for  the  general 
interest  to  authorize  the  establishment  of  a  fire 
engine  on  such  portion  of  the  batture  thus  giv- 
en as  the  said  conndl  may  believe  ought  to 
be  chosen  for  that  purpose.  •  •  •  And  in 
consideration  of  the  present  donation  and  of 
the  advantages  to  result  therefrom  to  all  the 
parties  the  said  donors  declared  that  they  bind 
themselveR  jointly  by  these  presents  towards 
the  said  donee,"  etc. 

Here  follows  a  recital  of  the  obligations 
of  the  donors.  Of  these  obligations  it  suf- 
flcea  to  say  that  they  were  heavy.  Involving 
large  money  payments  and  the  exi>enditure 
'  of  thonsanda  of  dollars.  To  secure  the  mon- 
ey part  of  these  obligatlona  a  mortgage  was 
given  on  that  part  of  the  lots  whereof  the 
donors  remained  the  owners.  The  dty  ap- 
parently or  BO  far  as  the  mere  wording  of 
the  contract  went,  parted  with  no  considera- 
tion, unless  it  was  the  engag«nent  which,  "in 
consideration  of  the  sum  of  $300  which  the 
said  donors  bind  themselves  to  pay,"  the 
dty  entered  into  an  engagement  to  cause  a 
public  market  to  be  established  ta  Faubourg 
St  itary. 

The  ciQ^,  of  course,  accepted  the  "dona- 
tion" (sic). 

The  wording  of  this  contract  as  if  in  real- 
ity a  donation,  did  not  Change  Its  true  na- 
ture. In  that  connection  this  conrt  in  the 
Delabigarre  Case,  supra,  said: 

"He  [Livingston]  must  have  been  deeply  im- 
pressed with  the  necessity  of  making  such  a 
transaction  in  relation  to  the  whole  matter  as 
the  city  would  accept  and  the  Legislature 
ratify;  for,  wherever  the  public  is  concerned, 
the  state  is  not  without  interest  In  order  to 
succeed,  it  was  necessary  not  to  expose  the 
weakness  of  the  title;  hence  the  great  anxiety 
of  Mr.  Livingston  to  abandon  to  the  city  all 
beyond  a  certain  line,  provided  they  w«nld  ac- 
cept it  in  the  form  of  a  donation;  hence  all 
those  bland  entreaties  for  peace  and  good 
neighborhood  which,  after  years  of  persever- 
ance, finally  accomplished  his  object  The  ac- 
ceptance by  the  corporation  of  a  portion  of 
the  batture  from  the  possessors  as  a  gift  vir- 
tually acknowledged  their  title  to  the  remain- 
der, and  prevented  the  lawsuits  which  they 
feared.  It  was  unquestionably  the  real  cause 
of  the  contract  and,  as  the  contract  itself  was 
sach  as  to  satisfy  in  a  great  measure  the 
wants  and  wishes  of  the  city,  it  became  the 
apparent  interest  of  all  parties  to  have  it 
recognized  by  the  Legislature.  It  was  repre- 
sented to  that  branch  of  the  government  as  a 


final  compromise,  ratified  by  them  as  such, 
and  kept  in  full  force  after  tiie  division  of  the 
dty,  by  an  express  provision  of  the  act  of 
1836.  [See  section  11,  p.  88,  Acts  1836.] 
This  ratification  has  rendered  the  title  of  the 
possessors  to  the  portion  they  retained  per- 
fect; and  the  policy  of  the  attempt  now  made 
to  show  that  the  act  was  not  a  compromise, 
which,  if  successful,  woold  do  away  with  it 
and  reinstate  the  pubbc  in  its  original  rights 
to  the  whole  batture,  is  extremely  doubtful. 
Prescription  does  not  run  against  public 
places  and  things  out  of  commerce." 

The  contract  of  1851  was  passed  before 
Cenas,  notary  public.  The  parties  to  It  were 
the  munldpallty  No.  2,  on  the  one  part  (the 
city  had  been  divided  into  municipalities), 
and  the  following  persons,  on  the  other  part: 
Mrs.  Louise  Livingston,  widow  of  Edward 
Livingston;  Mrs.  Cora  Livingston  Barton, 
child  and  sole  heir  of  Edward  Livingston; 
Christopher  Toledano;  the  testamentary  ex- 
ecutor of  Louis  B.  Macarty;  the  heirs  of 
EUe  Victor  Jourdaln;  the  heirs  of  Vincent 
Rlllleux ;  the  heirs  of  Mrs.  Deeiree  Billleux ; 
the  heirs  of  Toussaint  Mosey;  the  heirs  of 
John  Sinton ;  Henry  McGall ;  Mistress  Mary 
P.  Winter  Whiting,  heir  of  Joseph  Winter: 
Miss  Amaryllis  Delabigarre,  and  her  sister 
Mrs.  Searle,  as  heirs  Of  Peter  Delabigarre; 
the  heirs  of  Bertrand  Gravier;  the  heirs  of 
Alexander  Labranche;  A.  Brothers;  Henrj' 
Renshaw;  C.  D.  Xancy;  8.  Duncan  Linton; 
Randell  Hunt;  James  G.  Freret;  Eugenie 
Stewart ;  Henry  B.  D&aia ;  and  James  Stew- 
art 

This  contract  leaving  oat  mere  verbiage, 
provided  as  follows: 

"Which  said  appearers  dedare  that  whereas, 
by  the  aforesaid  act  of  September  28,  185JO, 
the  new  levee,  now  constituting  New  Levee 
street  together  with  all  the  batture  there 
formed,  or  which  might  thereafter  be  formed, 
on  the  outside  of  said  levee  extending  to  the 
waters  edge  of  the  River  Mississippi,  along 
the  front  of  the  then  Faubourg  St  Mary,  from 
the  city  line  below  to  the  property  of  W.  W. 
Montgomery  above,  were  ceded  and  given  to 
the  dty  of  New  Orleans  as  property  inalienable, 
and  not  liable  to  seiznre,  but  to  be  forever  left 
open  for  the  nses  to  which  it  was  naturally 
destined,  which  said  property  from  that  period 
to  the  present  time  has  remained  in  that  con- 
dition, under  the  administration  and  at  the 
expense  of  the  city  of  New  Orleans  and  of 
the  second  municipality  thereof; 

"And  whereas,  the  said  Batture  has  in  the 
meantime  increased  to  such  a  degree  as  to  l>e 
no  longer  required  in  its  full  extent  for  the 
purposes  contemplated  by  the  parties  to  the 
said  act; 

"And  whereas,  the  council  of  the  municipality 
No.  2  did  on  the  17th  of  June,  1846,  approve 
a  plan  drawn  by  George  F.  Dunbar  for  laying 
out  three  new  streets,  through  the  whole  ex- 
tent ot  said  Batture,  between  New  Levee 
street  and  the  Mississippi  river; 

"And  whereas,  the  said  Batture  Is  increasing 
every  year  in  extent  and  becoming  less  adopt- 
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ed  to  the  object  for  which  It  was  intended  by 
the  act  of  September  20,  1820,  and,  instead  of 
beiniT  an  accommodation  to  the  public  and  con- 
venience to  commerce,  retards  business: 

"Now,  therefore,  the  said  appearera,  having 
agreed  to  alter  its  destination  moreover,  de- 
clare that  they  do  agree  and  stipulate  aa  fol- 
lows: 

"First  That  three  atreets,  to  be  named  Ful- 
ton street.  Front  street,  and  Delta  street,  shall 
be  laid  out  and  opened  through  the  said  batture 
according  to  the  plan  drawn  by  said  Dunbar, 
and  lots  formed  to  be  numbered  and  to  have 
audi  form  and  dimensions  as  set  forth  on  the 
plan  prepared  by  Joseph  A.  Beard,  auctioneer. 

"Second.  That  the  lots  composing  the  squares 
between  the  said  three  new  streeta,  ahall  be  sold 
at  public  auction;  •  •  •  that  the  said  lots 
shall  be  sold  on  the  following  terms,  and  con- 
ditions, to  wit:  One-fifth  of  the  price  to  be 
paid  in  cash,  and  the  balance  in  equal  install- 
ments in  one,  two,  three,  and  foar  yeara  with 
6  per  cent,  interest  from  the  day  of  tale 
and  8  per  cent,  per  annum  after  due,  the  pay- 
ments whereof  shall  be  aecored  by  apecia] 
mortgage  on  the  property  sold. 

"Third.  That  immediately  after  the  sale  of 
the  property  aforesaid,  or  any  portion  thereof, 
the  proceeds,  whether  in  leash  or  notes,  shall  be 
divided  and  distributed  in  the  manner  follow- 
ing, to  wit:  One-third  shall  be  paid  and  de- 
livered to  tb^  proper  persons  authorized  by 
law  to  receive  the  same,  to  be  applied  to  the 
payment  of  the  old  city  debt  or  general  sinking 
fund  of  the  city  of  New  Orleans;  one-third 
shall  be  paid  and  delivered  to  the  original  par- 
ties to  the  contract  of  the  20th  of  September, 
1820,  or  to  the  heirs  and  legal  representatives 
thereof,  whose  assent  is  given  to  the  present 
agreement,  each  one  respectively  to  receive  in 
proportion  to  the  front  of  the  lots  or  portions 
of  ground  originally  owned  by  him  as  shown 
by  the  said  contract;  and  the  remaining  one- 
third  of  said  proceeds  shall  be  paid  and  deliv- 
ered to  the  treasurer  of  the  said  municipality 
No.  2  for  the  exclusive  use  and  benefit  of  the 
said  municipality. 

"Fourth.  And  it  is,  moreover,  well  under- 
stood and  agreed  to  by  and  between  said  par- 
ties that  the  said  one-third  part  of  the  proceeds 
aforesaid  coming  to  the  said  parties  of  the 
second  part  shall  be  paid  over  to  each  of  them 
in  the  proportions  hereinabove  set  forth  by  the 
undersieued  notary  us  souu  as  practicable  after 
sales  aforesaid.    •    •    • 

"Fifth.  That  the  three  squares  or  lota  of 
ground  between  North  Market  and  South  Mar- 
ket streets,  and  designated  on  the  plans  as 
Markets,  shall  belong  to  the  municipality  No. 
2,  upon  the  condition  that  the  said  municipality 
shall  erect  thereon  market  houses,  or  other 
public  buildings,  or  shall  leave  the  same  open 
as  pnblic  squares  and  shall  in  no  event  dis- 
pose or  sell  the  same  as  private  property,  and 
that  all  the  portion  of  the  batture  between 
Delta  street  and  the  River  Mississippi  above 
Lafayette  to  the  lines  of  Montgomery's  prop- 
erty, and  all  that  portion  of  the  batture  between 
Front  street  and  River  Mississippi  from  La- 
fayette street  down  to  Canal  street,  ahall  be 
and  the  same  is  hereby  vested  in  perpetuity, 
and  full  ownership  in  the  said  municipality  No. 
3  in  favor  of  whom  the  appearera  to  this  act 


hereby  cede  and  relfauialsh  forever  aH  their 
claims  in  and  to  the  said  batture,  aa  well  aa 
all  and  every  enlargement  thereof  or  accre- 
tion thereto  by  new  foundations." 

Aa  appears  from  the  hereinabove  tran- 
scribed excerpts  from  the  dedsion  In  the  D^ 
labigarre  Case,  aupra: 

"The  acceptance  by  the  corporation  of  a  por- 
tion of  the  batture  from  the  possessors,  as  a 
gift,  virtually  acknowledged  their  title  to  the 
remainder,  and  prevented  the  lawauita  which 
they  feared." 

This  remainder  consisted  ct  all  that  space 
along  the  front  of  Faubourg  St.  Mary  be- 
tween Tchoupltoulas  street  and  the  new 
levee.  The  effect  of  this  contract  therefore 
was,  on  the  one  hand,  to  perfect  the  titles 
of  the  private  Individuals  signing  it  to  this 
space  between  Tchoupltoulas  street  and  the 
new  levee  along  the  front,  and,  <»  the  other 
hand,  to  deprive  these  individuals  at  all 
right  or  claim  whatsoever  to  any  other  part 
of  the  batture,  present  or  future,  in  front  of 
Faubourg  St  Mary,  and  to  confirm  the  dty 
ip  the  ownership  of  this  other  part  of  the 
batture,  present  or  future,  subject  to  the 
conditions  of  nonalienation  and  nonusor  ex- 
cept for  purposes  of  commerce. 

These  conditions  were  faithfully  observed 
by  the  dty.  In  the  course  of  time,  however, 
they  became  Intolerable,  and  the  dty,  in  or- 
der to  get  rid  of  them,  entered,  in  1851,  Into 
the  other  contract  with  the  signers  of  tha 
contract  of  1820  and  their  heirs  and  succes- 
sors In  title.  By  the  latter  contract  the  city 
obtained  the  consent  of  the  parties  to  tha 
contract  of  1820  that  she  should  sell  all  that 
part  of  the  batture  between  the  new  levee 
and  Delta  street  above  Lafayette  street,  and 
betwe^i  the  new  levee  and  Front  street  be- 
low Lafayette  street,  according  to  a  plan 
which  had  been  made  by  a  dvll  engineer 
named  Dunbar,  and  for  the  rest  of  the  bat- 
ture, present  and  future,  that  she  should  be 
liberated  entirely  from  the  conditions  impos- 
ed upon  her  by  the  contract  of  1820;  except 
as  to  the  three  squares  mentioned  in  the  par- 
agraph fifth  of  the  contract  These  she  was 
still  not  to  be  at  liberty  to  alienate  or  to 
allow  to  be  used  for  private  purposes.  In 
oonsideiration  of  this  liberatlcm  the  city 
agreed  that  the  lots  on  the  plan  In  question 
should  be  sold  at  auction,  and  that  one-third 
of  the  price  should  go  to  the  said  other  par- 
ties to  the  contract 

By  this  contract  of  1851  the  obligation  at 
the  dty  not  to  alienate  the  batture,  but  to 
confine  the  uses  of  it  to  commerce,  was  to- 
tally done  away  with  in  so  far  as  the  signers 
of  the  contract  of  1820  were  concerned  ;  and 
the  last  vestige  of  any  legal  onmection  be- 
tween these  signers  and  this  batture  on  the 
river  side  of  Delta  street  above  Lafayette 
street  and  the  river  side  of  EYont  street  be- 
low Lafayette  street  was  totally  obliterated. 

In  the  course  of  time  that  part  of  this  «»- 
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tract  of  1861  providing  tor  the  sale  of  the 
lota  between  New  Iievee  street  and  Delta 
and  Front  streets  and  a  dlTlsion  of  the  price 
has  been  carried  out,  except  as  to  84  of  the 
lots. 

[3]  In  order  to  resolve  this  contract  of 
1851,  «11  that  has  been  done  under  It  would 
have  to  be  undone,  the  eggs  would  have  to 
be  unscrambled,  a  thing  manUeetly  now  Im- 
possible. 

[4]  There  Is  another  peremptory  reason 
why  the  petlttona  of  plaintiffs  show  no  cause 
of  action.  By  the  contract  of  1820  the  local 
proprietors  divested  themselves  of  "all  rights 
which  the  said  donors  now  have  or  may 
have  in"  the  space  occupied  by  Tdioupltou- 
las  street  and  on  the  river  side  of  it.  Thes 
perfected  their  titles  to  the  space  <m  the  land 
side  of  that  street,  and  retained  nothing 
else.  The  obligation  which  they  Imposed  up- 
on  the  dty  not  to  alienate  any  part  of  the 
batture  thus  abandoned  to  her,  and  to  con- 
fine its  uses  to  commerce,  was  not  an  obU- 
gatlon  In  their  favor  as  private  individuals, 
but  in  favor  of  the  public ;  in  their  own  fa- 
vor cmly  in  their  public  capacities  of  citi- 
teaa  and  taxpayers.  So  that,  even  If  the 
contract  of  1861  had  not  intervened,  the 
plaintiffs  would  have  been  without  right  of 
action  against  the  dty,  imless  merely  as  cit- 
izens and  taxpayers,  for  any  failure  on  her 
part  to  observe  said  conditions. 

In  like  manner,  if,  as  alleged,  ttie  dty  is 
not  living  up  to  her  engagement  with  refer- 
ence to  the  three  squares  mentioned  in  para- 
graph fifth  of  the  contract  of  18S1,  the  only 
cause  of  action  the  plaintiffs  could  possibly 
have  against  her  (If  any  at  all)  would  be  as 
dtlzens  and  taxpayers. 

Judgment  afflrmed. 

MONBOE,  C.  X,  takes  no  part 
O'NIEUi,  J„  concurs  in  the  decree,  but  not 
tn  the  opinion  that  the  court  cannot  ascer- 
tain, from  the  Exhibits  A  to  K  what  land  is 
daimed  by  plaintiffs. 


(148  La.  768) 

N«.  24240. 

FORTIER  V.  QUMEL8KY. 

la  r*  FORTIER. 

(Snpreme  Coort  of  Louisiana.     Nov.  8,  1920. 
On  Rehearing,  Feb.  28,  1921.) 

(Btttahut  hy  Editorial  Btaff.) 

I.  Certiorari    «=329— Mandamas    «=>53— Pro- 
UbKloa  «=s>5(  2)— Available  ta  oorrsot  errora 
only  In  extraordinary  oases. 
Under  Const,  art  94,  writs  of  certiorari, 
nandamuB,  and  prohibition  were  not  availaUe 
to  correct  action  of  coart  in  dissolving  an  in- 
junction in  absence  of  plaintiff  and  his  attor^ 
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ney,  tbongh  plaintiff  wrote  a  letter  to  the 
judge,  complaining  that  mle  to  show  cause 
why  injnnction  shonid  not  be  dissolved  fixed 
too  short  a  time. 

2.  Appearance  ^=38(1)— lajunotlon  «s>l75— 
Letter  to  oourt  not  appearaaoe;  Injunction 
held  properiy  dissolved. 

Where,  npon  rule  to  show  cause  why  in- 
junction obtained  by  plaintiff  should  not  be 
net  aside,  the  rule  being  returnable  on  a  cer- 
tain date,  cotmsel  for  plaintiff  wrote  to  the 
judge,  complaining  that  time  fixed  by  the  order 
was  too  short  and  asking  for  a  continuance, 
and  the  Judge  paid  no  attention  to  the  letter, 
but  at  the  time  fixed,  in  the  abeence  of  plain- 
tiff and  his  attorney,  but  after  they  had  been 
duly  called  at  the  coarthouse  door,  proceeded 
and  rendered  judgment  dissolving  the  injunc- 
tion, there  was  no  error,  as  a  letter  cannot 
be  made  to  take  the  place  of  a  regular  appear- 
ance in  court 

On  Rehearing, 

3.  Contlnuanoe  ^=348— Properiy  denied,  when 
no  counsel  present  to  nrgo  motlM. 

Motion  for  continuance,  filed  on  day  for 
which  the  case  was  fixed  for  trial,  ?teUt  pto|^ 
erly  overruled,  where  no  counsel  was  present 
to  urge  it 

Action  by  Edwin  L.  Fortier  against  liBzard 
Gumelsky.  Judgment  rendered  dissolving  the 
injunction  obtained  by  plaintiff,  and  plaintiff 
applies  for  writs  of  certiorari,  mandamus, 
and  prohibition.    Application  dismissed. 

James  T.  Prowell,  of  New  Orleans,  and  H. 

0.  Hungate,  of  Hammond,  for  applicant. 
Bolivar  B.  Kemp,  of  Amite,  for  respimd- 

ent 

PROVOSTY.  J.  A  rule  to  show  cause  why 
an  injunction  obtained  by  the  plaintiff,  For- 
tier, should  not  be  set  aside,  was  made. re- 
turnable on  the  9th  of  the  month. 

Counsel  for  Fortier  wrote  to  the  Judge, 
complaining  that  the  time  thus  fixed  was  too 
short — indeed,  was  In  violation  of  the  rules 
of  court,  owing  to  intervening  holidays — ^and 
asking  for  a  continuance.  The  Judge  paid  no 
attention  to  this  letter,  but  proceeded  to  try 
the  case  at  the  time  fixed,  and  to  render 
Judgment  dissolving  the  Injunction.  This  ho 
did  in  the  absence  of  Fortier  and  bis  at- 
torney, but  after  they  had  been  duly  caUed 
at  the  door  of  the  courthouse,  as  customary 
In  the  respondent  Judge's  court. 

On  the  day  after  the  trial  and  judgment 

1.  e„  on  the  10th,  Fortier  filed  in  this  court 
the  present  application  for  writs  of  certio- 
rari, mandamus,  and  prohibition. 

[1,  2]  Only  in  cases  calling  for  the  exerdse 
of  the  extraordinary  powers  of  this  court  un- 
der artide  94  of  the  Constitution  are  the 
writs  now  applied  for  available  for  correct- 
ing errors  bdow,  after  trial  and  Judgment 
This  is  not  sudi  a  case,  and  could  not  b* 
even  If  there  bad  been  error;  and  there  wai 
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none,  since  a  letter  cannot  be  made  to  take 
the  place  of  a  regular  appearance  In  court, 
and  since  the  time  fixed  for  the  return  was 
not  in  violation  of  any  rule  of  court.  This 
fiict,  by  the  way,  did  not  appear  when  the 
order  nisi  herein  was  made,  but  does  appear 
from  the  rules  themselves,  of  which  a  copy  is 
annexed  to  the  reti»n  of  the  learned  re- 
spondent judge. 

Application  dismissed  at  the  coat  of  appli- 
cant 

On  Blearing. 

PBR  OTTRtAM.  [3]  In  the  opinion  hereto- 
fore handed  down  herein  no  mention  was 
made  of  the  fact  that  a  motion  for  a  contin- 
uance was  filed  on  the  day  for  which  the  case 
was  fixed  for  trial,  and  was  overruled.  Our 
overlooking  this  motion  was  due  to  the  fact 
that  no  mention  of  It,  or  reference  to  it,  liad 
been  made  in  the  application  to  this  court  for 
the  writs  in  question.  For  the  purpose  of  af- 
fording this  court  an  opportunity  to  repair 
said  oversight  the  case  was  reopened.  We 
have  found  the  motion  for  continuance  to 
have  been  without  merit,  and  to  have  been 
properly  overruled,  not  only  for  that  reason, 
bat  also  for  the  further  reason  that  no  coun- 
sel was  present  to  urge  it. 

Tk6  opinion  and  decree  heretofore  banded 
down  herein  are  reinstated  and  made  the 
Judgment  of  Oils  court. 


(14S  Law  771) 

No.  23.297. 

CROOM  at  al.  v.  THOMPSON'S  HEIRS. 

(Supreme  Conrt  of  Louisiana.    Nov.  8,  1990. 
Rehearing  Granted  Feb.  28,  1921.) 

(ByUabui  by  the  Court.) 
On  Rehearing. 

Taxation  <3=>809(2)— Tax  deed  not  oonflrmed 
where  deed  annexed  to  application  for  con- 
trmatlon  shows  sale  to  another  act  in  con- 
formity with  statute 
Where  plaintiffs  in  a  snit  for  confirmation 
of  title  allege  that  they  inherited  from  their 
father,  as  purchaser  at  the  tax  sale,  but  the 
deed,  annexed  to  and  made  part  of  their  peti- 
tion, shows  a  sale  to  another  person,  and  also 
shows  that  it  was  not  made  in  conformity  to 
the  statute  relied  on  as  authorizing  it,  their  de- 
mands must  be  rejected. 

Monroe,  0.  J.,  dissenting. 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  R.  D.  Webb,  Judge. 

Suit  by  0.  B.  Croom  and  others  against  the 
Heirs  of  Joseph  Thompson.  Judgment  for 
plaintitTs,  and  defendants  appeal.  Affirmed 
on  rehearing. 


J.  J.  McLonghlln  and  Wm.  Wlnans  Wall, 
both  of  New  Orleans,  for  appellants. 

Otis  W.  Bullock,  of  Shreveport,  for  appel- 
lees. 

MONROB,  O.  J.  (original  opinion  cbanged 
to  dissent  by  result  on  rehearing).  This  is  a 
snit  by  five  of  the  (six)  diildren  and  heirs  of 
Calvin  S.  Croom  and  Margaret  A.  Croom, 
his  wife,  to  confirm  a  tax  title,  as  inherited 
from  thrfr  parents,  to  the  N.  W.  %  of  sec- 
tion 14,  N.  B.  yi,  of  section  16,  and  B.  ^  of 
S.  E.  !4  of  section  10,  In  township  19  north- 
west, range  16  W.,  parish  of  Caddo. 

The  district  court  gave  judgment  for  plain- 
tiffs, confirming  their  title  to  an  undivided 
five-sixths  of  one-half  of  the  tracts  so  de- 
scribed, and  defendants  have  appealed. 

The  original  petition,  filed  December  8, 
1916,  alleges  that  the  land  in  question  was 
sold  on  Septonber  19, 1881,  for  unpaid  taxes 
due  thereon  for  the  years  1873,  1874,  1875, 
1876,  1877,  and  1878,  and  was  acquired  by 
petitioner's  father,  Calvin  8.  Croom,  "as 
shown  by  deed,  •  •  •  a  certified  copy  of 
which  is  attached  to  and  made  part  hereof"; 
that  petitioners  and  M.  H.  B.  Croom,  de- 
ceased, inherited  an  undivided  one-half  in- 
terest in  said  property  from  Calvin  S.  Croom, 
their  father,  and  the  remaining  half  interest 
from  Margaret  A.  Croom,  their  mother,  it  be- 
longing to  the  community  of  acquets  and 
gains  existing  between  their  ancestors ;  that 
Joseph  Thompson  and  James  F.  ITtz,  were  the 
owners  of  record  at  that  time,  but  that  the 
land  was  assessed  and  the  sale  made  in  the 
name  of  Samuel  Thompson;  that  Joseph 
Thompson  and  James  F.  Utz  had  acquired 
their  titles  from  Joseph  B.  Thompson,  who 
had  acquired  from  the  United  States  govern- 
ment; that  Joseph  Thompson  being  a  non- 
resident, a  curator  ad  hoc  should  be  appoint- 
ed to  represent  him.  The  certified  copy  of 
the  tax  deed,  made  part  of  the  petition,  con- 
tains the  recitals  that  the  sale  is  made  to  "C. 
B.  Croom";  that  the  property  was  advertised, 
from  May  18  to  June  18,  1881,  to  be  sold  for 
the  taxes,  due  thereon  by  Samuel  Thompson, 
for  the  years  1873,  1874, 1875,  1876,  1877,  and 
1878 ;  that  the  collector  proceeded  to  offer  the 
property  for  said  taxes,  penalties,  and  costs ; 
that,  failing  to  receive  a  bid  to  the  amount 
thereof,  he  readvertised  said  property  from 
August  15  to  S^tember  14,  to  be  sold  on  Sep- 
tember 17,  for  cash,  to  the  highest  bidder; 
and  that,  said  Croom  (C.  B.  Croom)  being  the 
highest  bidder,  it  was  awarded  to  him,  for 
$7;  and  that  the  transfer  of  title  was  made 
by  virtue  of  Act  77  of  1880. 

The  curator  ad  hoc,  having  been  appointed 
to  represent  Joseph  Thompson,  filed  an  ex- 
ception of  no  cause  of  action.  By  supple- 
mental petition  (January  27,  1917)  plaintiff^ 
allege  that  Joseph  Thompson  "departed  this 
life    many  years    ago,    leaving    Josephine 
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Thompson  {a<fw  Mrs.  Hardin)  and  Samuel 
M.  Thompson  Issne  of  his  marriage  as  hla 
scde  heirs";  that  Samael  M.  Thooipson  has 
also  departed  this  life,  leaving  a  widow, 
chlldroi,  and  minor  grandchildren  In  other 
states,  and  for  whom  the  appointments  of  a 
curator  ad  hoc  and  tutor  ad  hoc  were  asked 
and  made. 

An  answer  was  then  filed  (F^mary  14, 
1917)  on  behalf  of  all  the  defendants,  ap- 
pearing by  curator  ad  hoc  and  attorney,  ex- 
cept the  minors,  who  appeared  by  the  tutor 
ad  hoc  so  ajwointed,  whidi  answer  was  fol- 
lowed by  an  exception  of  no  cause  or  right 
of  action  (filed  Februur  17, 1017),  on  behalf 
of  Mrs.  Hardin,  and  a  similar  exception  (on 
March  21,  1917)  specifying,  as  the  ground 
thereof,  that  the  tax  deed,  made  part  of  the 
petition,  contains  the  recital  that  It  was  made 
under  the  authority  of  Act  77  of  1880 ;  that 
said  act,  being  a  revenue  statute,  conveys  no 
such  authority,  and  that  the  deed  Is  therefore 
void  on  Its  face;  and  thereafter,  on  March 
28,  1917,  plaintiff  pleaded  the  prescription  of 
10  days  and  3  and  6  years.  On  June  2, 1017, 
Mrs.  Hardin  filed  another  answer  and  a  claim 
In  reconvention,  which  was  followed  on  June 
27,  1017,  by  a  similar  answer  and  dalm  on 
bdialf  of  the  other  defendants ;  and  on  July 
27, 1018,  pialntlCb  filed  another  supplemental 
petition,  in  which  they  allege  that  the  prop- 
erty in  question  was  "forfeited"  to  the  state 
foir  the  unpaid  taxes  of  1873, 1874, 1876, 1876, 
1877,  and  1878,  and  on  September  19,  18S1, 
was  sold  for  said  unpaid  taxes  "in  accordance 
with  the  laws  of  Louisiana  then  in  force  and 
effect,  and  authorizing  such  sale^;  that  Cal- 
vin S.  Groom,  fiither  of  petitioners,  acquired 
the  same  at  said  sale;  that  petitioners  and 
W.  H.  B.  Ooom,  deceased,  inherited  an  un- 
divided one-half  interest  in  said  property 
from  Calvin  8.  Croom,  their  father,  and  the 
remaining  half  interest  from  Margaret  A. 
Croom,  their  mother. 

The  facts  admitted,  or  as  they  otherwise 
appear  to  us  from  the  record,  are  as  follows: 

In  1839,  Joseph  B.  Thompson  bought  a 
body  of  land  aggregating  1,400  acres,  more 
or  less,  upon  whldi  he  established  his  resi- 
dence, and  which  thereafter  constituted  a 
unit  known  as  the  'Thompson  iPlace,"  upon 
whldi  he  ctmtinued  to  live,  and  eventually 
died,  in  his  resldoice  thereon.  In  1883.  In 
1848  he  sold  an  undivided  half  Interest  in 
the  tracts  here  In  dispute  (which  formed  part 
of  the  Thompson  place,  but  not  that  part 
upon  which  the  residence  stood),  to  his  son, 
Joseph  Thompson,  who  died  in  1849;  and 
In  1873  he  sold  the  remaiuing  half  Interest 
in  said  tracts  (with  some  other  land)  to  his 
son-in-law,  James  F.  Utz,  who  died,  probably 
in  1805,  and  whose  succession  was  opened  in 
that  year  by  his  widow  In  community  as 
such,  and  as  natural  tutrix  of  their  minor 
dilldren,  and  his  Interest  in  said  tracts  was 
Inreatorled  as  the  property  of  tb»  suocesstODi 


It  Is  not  diown  or  pretended  that  either 
Joseph  Thompson  or  James  F.  Utz,  or  their 
heirs,  have  ever  voluntarily  alienated  the  in- 
terest so  acquired  by  them  in  the  tracts  here 
In  question;  nor,  on  the  other  hand,  lias  it 
been  alleged  or  shown  that  they  ever,  during 
the  life  of  Joseph  B.  Thompson,  demanded 
delivery,  or  took  actual  possesslcm  or  dis- 
turbed tbelr  vendor's  possession,  of  said 
tracts. 

There  la  testimony  to  the  effect  that  after 
the  death  of  Joseph  B.  Thompson  the  Thomp- 
son place,  including  the  tracts  in  dispute,  was 
considered  to  be  under  the  administration  of 
Uts,  and  after  his  death  (say,  In  1890)  under 
the  administration  of  his  widow  as  such  and 
as  tutrix ;  and  there  Is  some  vague  testimony 
about  negro  tenants,  supposed  to  be  holding 
under  "Captain"  or  Mrs.  Uts,  and  quite  posi- 
tive testimony  by  J.  S.  Noel  to  the  effect  that 
he  collected  and  paid  over  to  Mrs.  Dta  mon- 
eys derived  from  sales  of  cross-tie  timber 
cuts  on  the  land.  O.  B.  Oroom  (plaintiff  here- 
in) testifies  that  he  lived  in  the  neighborhood 
until  he  was  about  26  years  old,  and  left 
there  In  1883;  that  when  he  left  no  one  was 
living  on  the  land,  though  whether  be  means 
the  Thompson  place  or  the  400  acres  In  dis- 
pute, as  distinguished  therefrom,  we  are  un- 
able to  say.  Certain  It  is  that  Joseph  B. 
Thompson  died  in  his  residence  on  the 
Thompson  place  in  1883.  The  witness  fur- 
ther testifies  that  after  his  return  to  tluit 
section.  In,  say,  1009,  he  gave  Dr.  Tllllnghast, 
who  lived  on  adjoining  land,  but  who  has 
since  died,  i)ermlssion  to  cultivate  as  much 
as  be  pleased  of  the  land  dalmed  to  be  the 
Samuel  Thompson  land,  and  that  Tlllinghast 
cultivated  10  or  15  acres.  Wilder,  son-in-law 
of  Captain  and  Mrs.  Utz,  testifies  that  Tlll- 
ingbast  was  already  cultivating  the  land  by 
permission  of  Mrs.  Utz,  and  that  such  permis- 
sion was  renewed  by  the  witness  to  TUllng- 
hast's  son.      > 

The  land  is,  however,  so  poor  as  to  be 
hardly  worth  cultivating,  and  would  not  ex- 
cite the  Interest  here  displayed  but  for  the 
possibility  of  Its  bearing  oU  or  gas.  In  No- 
vember, 1917  (during  one  of  the  intervals  be- 
tween the  filing  of  plaintiff's  supplemental 
petitions),  defendants,  though  denying  that 
the  land  In  dispute  had  been  forfeited  to  the 
state,  paid  the  taxes,  with  interest,  penal- 
ties, etc  assessed  for  the  years  1873  to  1878, 
inclusive,  and  received  certificates  of  redemp- 
tion from  the  state  auditor.  As  we  read  the 
testimony,  the  whole  of  the  tracts  herein 
claimed  were  assessed  for  those  years  to 
"Samuel  Thompson,  R.  T.  Noel,  Agt,"  and  for 
some,  an4,  perhaps  all,  of  those  years,  some, 
and  perhaps  all,  of  the  tracts  were  also  as- 
sessed to  James  F.  Uts  and  the  taxes  were 
paid  by  him. 

Opinion. 

1.  As  wlU  be  seen  from  the  foregoing  state* 
ment,  plaintiffs  daim  title  bf  InheritaBoe 
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from  Calvin  S.  Croom  and  wife,  their  par- 
ents, alleging  that  Calvin  S.  Groom  acquired 
the  land,  as  shown  by  the  tax  deed,  annexed 
to  and  made  part  of  their  petition,  and  that 
It  fell  Into  the  community.  The  deed,  bow* 
ever,  shows  that  the  tax  sale  was  made  to  G. 
B.  Croom,  and,  as  no  other  evidence  connects 
plaintiffs  with  the  tax  sale.  It  follows  that 
their  allegation  of  title  Is  not  only  not  sos- 
talned,  but  Is  shown  to  have  been  made  In 
error.  Nor  is  the  situation  Improved  by  the 
facts  that  one  of  the  plaintiffs  Is  named  0. 
B.  Croom,  and  that  it  Is  admitted  that  they 
are  all  children  and  heirs  of  Calvin  S.  Croom 
and  wife,  since  C.  B.  Groom,  plaintiff,  Is  not 
identified  as  the  O.  B.  Croom  to  whom  the 
land  was  sold. 

'  2.  As  win  be  seen,  also  the  first  petition  al* 
leges  that  the  sale  on  which  plaintiffs  rely 
was  made  by  authority  of  Act  77  of  1880, 
whereas  that  act  purports  to  provide  a  rev- 
enue for  the  state  for  the  year  1880  and  suc- 
ceeding years,  and  the  means  for  enforcing 
its  collection,  and  furnishes  no  authority  for 
the  sale  of  property  forfeited  to,  or  other- 
wise acquired  by,  the  state  by  reason  of  the 
nonpayment  of  taxes  previously  levied.  It  Is 
then  alleged,  by  supplemental  petition  (filed 
more  than  a  year  later),  that  the  property 
in  question  had  been  forfeited  to  the  state 
for  unpaid  taxes,  assessed  for  certain  years 
prior  to  1879,  and  had  been  "sold"  •  •  • 
for  the  unpaid  taxes  thereon  for  said  years 
In  accordance  with  the  laws  of  Louisiana 
then  In  force  and  effect  and  authorizing  such 
sale;  that  "Calvin  S.  Croom,  father  of  your 
petitioners,  acquired  the  same  at  said  sale, 
as  shown  by  deed,"  etc;  and,  though  defend- 
ants had  come  Into  court  upon  the  Issue  of 
the  validity  of  the  sale  as  made  by  author^ 
Ity  of  act  77  of  1880,  they  were  invited  to 
come  In  again  upon  the  question  of  the  va- 
lidity of  the  sale  as  tested  by  any  law  then 
in  force ;  and  at  some  time  thereafter  (In  the 
argument,  presumably)  plaintiffs  Invoked  Act 
107  of  1880.  But  that  statute  required  that 
the  property  to  be  sold  under  Its  authority 
should  be  first  offered  on  the  first  Saturday 
In  March  of  each  year,  and,  on  failure  to 
bring  the  required  amount,  should  then  be 
offered  and  sold  for  what  it  might  bring  on 
the  first  Satnrday  in  April,  whereas  the  prop- 
erty here  in  question  appears  to  have  been 
first  offered  on  the  18th  of  June,  and  then 
offered  and  sold  on  the  17tb  of  September, 
so  that  the  sale  cannot  be  said  to  have  been 
made  In  accordance  with,  or  under  the  au- 
thority of  Act  107  of  1880,  and  we  are  re- 
ferred to  no  other  statnte  as  conferring  such 
authority. 

The  ordinance  immediately  following  art- 
icle 268  of  the  Constitution  of  1879  required 
that,  in  the  event  the  principal  of  the  taxes 
due  on  property  forfeited  to  or  acquired  by 
ibB  state  prior  to  January  1, 1879,  should  not 
Iw  paid,  with  interest,  penalties,  eta,  prior  to 


January  1,  1881,  It  shonld  "then  be  sold,  in 
the  manner  to  be  provided  by  law,"  and  Act 
107  of  1880  was  no  doubt  Intended  to  make 
the  provision  thus  referred  to;  but  the  sale 
here  in  question  was  not  made  In  accordance 
with  that  provision. 

Beyond  what  has  been  thus  said,  the  case 
presents  the  questions,  arising  from  the  facts, 
that  Joseph  B.  Thompson  was  living  on  the 
Thompson  place,  which  had  originally  In- 
cluded the  tracts  here  In  question,  at  the  date 
of  the  alleged  tax  sale,  and  continued  so  to 
live  until  his  death  2  years  later,  and  from 
the  law,  whidi  declares.  In  effect,  that  In  the 
event  oT  the  nondelivery  of  the  thing  sold 
the  s^er  holds  possession  for  the  buyer  (C. 
0.  artsL  2468,  2469),  and  that  at  his  death  his 
rights  and  obligations  are  transmitted  to  his 
bdrs,  and  the  further  question  that,  during 
the  years  for  the  taxes  of  which  said  tracts 
are  said  to  have  been  forfeited  to  the  state, 
they  were  assessed,  in  toto,  to  "Thompson, 
Samuel,  R.  T.  Noel,  Agt.,"  and  were  also  as- 
sessed In  whole  or  In  part  to  James  F.  Uts, 
by  whom  the  taxes  so  assessed  were  paid. 

But  we  do  not  feel  called  upon  to  decide 
those  questions,  or  others  whldb  are  discussed 
In  the  briefs,  since,  however  broad  may  be 
the  application  of  article  238  of  the  Consti- 
tution and  of  the  enabling  statutes  relating 
thereto,  we  can  find  no  basis  upon  which  to 
rest  a  Judgment  holding  that  either  the  Con- 
stitution or  the  statutes  can  be  successfully 
Invoked  In  support  of  an  unauthorized  tax 
sale,  set  up  as  a  muniment  of  title,  by  per- 
sons who  disclose  no  connection  with  such 
title  or  legal  Interest  therein. 

In  giving  judgment  for  plaintiff  with  re- 
spect to  five-sixths  of  one-half  of  the  land  in 
question,  the  Judge  a  quo  rejected  their  (dalm 
to  the  undivided  half  which  had  been  sold 
to  James  F.  Utz,  whose  legal  representatives 
were  not  sued  and  made  no  appearance.  As 
to  the  other  half,  since  plaintiffs  claim  title, 
as  Inherited  frma  Calvin  S.  Croom  and  wife, 
their  parents,  and  support  their  claim  by  the 
unauthorized  tax  deed  to  O.  B.  Croom,  who 
Is  not  identified  as  the  Groom  who  partici- 
pates in  this  suit,  that  claim  should  also  have 
been  rejected. 

It  Is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  annulled; 
that  plaintiffs'  demands  be  rejected ;  and  this 
suit  dismissed  at  their  cost  In  both  courts, 
with  reservation  of  whatever  rights  they  may 
have  to  the  reimbursement  of  taxes  paid  upon 
the  land  which  Is  the  subject  of  this  contro- 
versy. 

PROVOSTT,  J.,  concnrs  In  the  decree  only. 
O'NIELL,  J.,  dissents. 

On  Rehearing. 

PROVOSTT,  J.  By  a  tax  coHectoi's  deed 
In  favor  of  their  deceased  father,  whose  sole 
heirs  they  are,  the  ^alntUTs  dalm  to  own  a 
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tract  of  land  of  400  acres  situated  In  the 
parish  of  Caddo,  and  described  as  N.  W.  M  of 
■ectlon  14,  N.  B.  ^  of  section  15,  and  E.  % 
of  S.  £.  ^  of  section  10,  township  19  north, 
range  0  west 

They  ask  that  their  tax  title  be  confirmed 
as  to  the  Interest  which  Joseph  Thompson 
once  owned  In  this  land,  an  undivided  half. 

This  400  acres  orlginany  formed  a  part  of 
a  tract  of  1,400  acres  which  Joseph  B.  Thomp- 
son acquired  from  the  government.  In  1848 
he  sold  an  undivided  half  of  this  400  acres 
to  Joseph  Thompson,  and  In  1873  sold  his 
remaining  Interest  in  the  1,400  acres  to  his 
son-in-law,  James  F.  Utz.  Joseph  Thompson 
died,  and  left  as  his  heirs  his  two  diildren, 
Samuel  Thompson  and  Mrs.  Hardin.  The 
latter  and  the  heirs  of  Samuel  Thompson  are 
made  defendants.  These  heirs  are  repre- 
sented by  a  curator  ad  hoc;  they  being  non- 
residents. 

In  the  years  1873,  1874,  1876,  1876,  1877, 
and  1878,  this  400  acres  was  assessed  In  its 
witirety  to  Samnel  Thompson;  and  it  figures 
<m  the  delinquent  lists  of  these  years.  These 
lists  were  r^ularly  filed  and  recorded  each 
year  in  the  offices  of  the  recorder  of  mort- 
gages  of  the  parish  of  Caddo  and  the  state 
auditor. 

Section  68  of  Act  42,  p.  122,  of  1871,  which 
was  the  general  revenue  law  In  force  until 
the  enactmoit  of  Act  96,  p.  136,  Bxtra  Sess., 
1877,  provided  that— 

"The-  said  deUnquent  lists  •  •  •  when  so 
filed  in  the  office  of  the  auditor  of  public  ac- 
counts, shall  be  entered  by  him  on  a  record 
kept  for  that  purpose,  and  shall  vest,  from 
the  day  of  filiog,  a  titie  to  the  lands  •  •  * 
therein  returned,  in  the  state  of  Louisiana, 
which  shall  be  impeachable  only  on  proof  that 
taxes  for  nonpayment  whereof  the  lands  were 
returned  forfeited  had  been  in  fact  paid  to 
the  collector  before  the  return  of  the  lists  to 
the  recoider." 

In  these  delinquent  lists  this  400-acre 
tract  Is  described  as  "Not  cultivated." 

The  tax  collector's  deed  to  the  father  of 
plaintiffs  was  made  in  September,  1881.  It 
recites  that  this  400  acres,  "being  the  same 
property  assessed  to  Samuel  Thompson  upon 
the  tableau  of  taxes  of  the  years  1873,  1874, 
1875,  1876,  1877  and  1878,"  was  advertised 
to  be  sold  to  the  highest  bidder,  and  that,  no 
bid  equal  to  the  amount  of  the  taxes,  penal- 
ties, and  costs  due  on  It  having  been  made. 
It  was  readvertlsed  to  be  sold  to  the  highest 
bidder,  and  was  adjudicated  at  this  second 
offering  to  0.  B.  Croom  for  $7,  he  being  the 
highest  bidder.  It  recites,  further,  that  by 
virtue  of  Act  77  of  1880  the  tax  collector 
transferred  the  property  to  Groom. 

The  taxes,  penalties,  and  costs  amounted 
to  many  times  over  this  97,  and  the  tax  col- 
lector would  have  been  utterly  wlttiont  au- 
thority to  make  the  said  adjudication  under 
■aid  Act  77  of  1880  Cnte  General  Revenue 
law  of  that  year).    He  did,  however,  hare 


authority  to  make  It,  precisely  in  the  man- 
ner he  made  it,  under  Act  107  of  that  year, 
which  provided  for  the  sale  at  public  auc- 
tion of  all  property  theretofore  acquired  by 
the  state  for  delinquent  taxes.  The  latter 
act  provided  that  If  at  the  first  ofTering  no 
bid  equal  to  the  amount  of  the  taxes,  penal- 
ties, amd  costs  due  on  the  property  was  made, 
the  tax  collector  should  readvertlse,  and  ad- 
judicate to  the  highest  bidder  for  whatever 
amount  might  be  bid.  Under  Act  77  of  1880, 
the  tax  collector  could  have  offered  for  sale 
only  the  least  quantity  of  the  property  any 
bidder  would  take  and  pay  the  taxes,  penal- 
ties, and  costs  due  on  the  entire  property. 
Under  these  circumstances  we  must  conclude 
that  this  sale  to  the  father  of  plaintiffs  was 
in  reality  made  under  Act  107  of  1880,  and 
that  the  reference  to  Act  77  of  that  year  was 
simply  an  error. 

Mo  law  required  the  tax  collector  to  make 
montion  in  his  deed  of  the  statute  under  or 
by  virtue  of  which  the  sale  was  made.  This 
mention  of  Act  77  of  1880  may  therefore  be 
regarded  as  mere  surplusage.  "Utile  per 
inutile  non  vitiatur."  But  if  it  were  o^er- 
wise,  and  the  deed  was  Irregular,  and  even 
fatally  defective,  this  would  be  a  matter  con- 
cerning only  the  state,  in  which  defendants 
could  have  no  Interest,  their  sole  Interest 
being  In  the  question  of  whether  the  prop- 
erty was  validly  sold  or  forfeited  to  the  state. 
Morrison  v.  Larkin,  26  La.  Ann.  699;  George 
V.  Cole,  109  La.  823,  83  South.  784;  Quaker 
Realty  Co.  v.  La  Basse,  131  La.  996, 60  South. 
661,  Ann.  Cas.  1014A,  1073,  and  other  cases. 

Against  all  attacks  upon  forfeiture  to  the 
state  the  plaintiffs  (^^ose  the  prescription 
of  3  years  provided  for  by  article  233  of  the 
Constitution  and  other  prescriptions. 

Defendants  contend  that  this  prescription 
is  Inapplicable  to  tax  forfeitures,  but  only 
to  tax  sales,  and  as  a  matter  of  fact  the  Con- 
stitution does  mention  only  sales.    It  reads: 

"No  sale  of  property  for  taxes  shall  be  set 
aside  for  any  cause,  except  on  proof  of  dual 
asseBsment,  or  of  payment  of  the  taxes  for 
which  the  property  was  sold  prior  to  the  date 
of  the  sale,"  etc. 

And  it  Is  true  also  that  in  our  tax  legis- 
lation tax  sales  are  always  referred  to  as 
sales,  and  forfeitures  as  forfeitures,  thereby 
apparently  establishing  a  legal  distinction 
between  them.  But  we  are  clear  that  this 
distinction  Is  one  merely  in  nomendature,  or 
form,  not  in  matter  of  substance,  and  that 
the  meaning  of  said  constitutional  provision 
Is  that  tax  titles  shall  not  be  set  aside,  ex- 
e^t  in  the  cases  specified.  Of  course,  the 
situation  would  be  wholly  different  If,  as  or- 
dinarily is  the  case,  the  so-called  forfeiture 
did  not  have  the  effect  of  completely  trans- 
ferring the  title;  but,  as  seen  from  the  Act 
of  1871  hereinabove  quoted,  the  so-called  for- 
feiture In  this  case  had  Qiat  effect  complete- 
ly, the  only  difference  between  the  two  modM 
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of  transferring  the  title  being  that  if  at  the 
auction  crying  there  was  a  sufBdent  bid,  a 
deed  would  be  made  to  the  bidder,  and  If 
there  was  not  the  delinquent  list  would  be 
died  of  record  in  the  offices  of  the  recorder 
of  mortgages  and  state  auditor,  and  be  record- 
ed in  a  book  to  be  kept  for  that  purpose  in 
the  latter  office,  to  stand  In  Ilea  of  a  regular 
deed.  It  will  be  noted  that  this  recordation 
could  be  thus  made  and  the  title  to  the  prop- 
erty thereby  rested  in  the  state  only  after 
the  property  had  been  regularly  offered  for 
sale  and  no  sufficient  bid  made  upon  it  by 
some  private  individual;  so  that  such  re- 
cordation had  to  be  preceded  by  observance 
of  the  same  forms,  so  far  as  notice  to  the 
taxpayer,  advertisement,  etc.,  were  concern- 
ed, as  in  the  case  of  a  deed  to  a  private  In- 
dividual. 

In  Surget  v.  Newman,  43  La.  Ann.  878,  9 
South.  561,  this  court  said: 

"The  forfeiture  of  the  property  to  the  state 
was  in  effect  a  deed  to  the  state,  and  vested  in 
the  state  title  to  the  land"— citing  the  herein- 
above quoted  Act  42  of  1871,  which  expressly 
so  provides. 

In  Quaker  Realty  Co.  v.  Citizens'  Bank, 
131  La.  846,  60  South.  367,  a  most  closely  con- 
tested and  elaborately  considered  case,  the 
said  prescription  was  applied  to  a  forfeiture. 

Defendants  next  contend  that  the  said  pre- 
scription Is  Inapplicable  for  the  reason  that 
the  property  was  assessed  to  James  P.  TJts, 
and  the  taxes  paid  by  him. 

But  the  learned  trial  judge  found  differ^ 
ently,  and  so  do  we.  The  descriptions  in  the 
Vtz  assessments  were  invariably  preceded  by 
the  figures,  "%,"  which,  while  not  very  ex- 
plicit— descriptions  In  assessments  never  are 
—could  only  mean  that  what  was  bdng  as- 
sessed to  Utz  was  an  undivided  half,  the  In- 
terest he  owned. 

It  will  be  noted  that  plaintiffs  are  not  ask- 
ing confirmation  of  the  tax  title  as  to  this 
undivided  half  of  Utz,  but  only  as  to  the  un- 
divided half  of  Samuel  Thompson  and  Mrs. 
Hardin  upon  which  no  taxes  were  paid. 

Finally,  defendants  contend  that  the  pre- 
scription does  not  apply  because  the  tax 
debtors  ccoitinued  In  possession  of  the  prop- 
erty. 

The  testimony  as  to  possession  is  vague, 
conflicting,  and  unsatisfactory.  Joseph 
Thompson  lived  in  Alabama,  and  never  took 
possession.  Joseph  B.  Thompson  did  not 
live  on  this  400-acre  tract.  Whether  any 
part  of  the  land  cultivated  extended  into  this 
400-acre  tract  is  left  in  doubt  by  the  testi- 
mony. He  died  in  1883.  The  assessments 
recite  that  the  land  was  "uncultivated." 
Whatever  cultivation  there  was,  was  by  negro 
tenants.  The  land  was  very  poor.  "Would 
hardly  grow  peas,"  one  of  the  witnesses  says. 
Inasmuch  as  some  of  the  witnesses  refer  to 
a  part  of  the  400  acres  as  being  an  old  field 
.wliieb  remained  uafenced  for  years  and  on 


which  large  trees  had  grown;  part  of  It  must 
have  been  in  cultivation  at  one  time.  At 
some  time  before  the  trial  of  this  case  (date 
not  fixed)  a  Dr.  Tllllngbast,  owner  of  an  ad- 
joining plantation,  extended  his  field  fence 
so  as  to  take  In  some  10  to  15  acres  of  this 
old  field.  By  whose  permission  he  did  this  is 
testified  to  by  one  of  the  plaintiffs,  C.  B. 
Croom,  who  says  It  was  by  his  permission; 
and  by  a  Mr.  Elder,  a  son-in-law  and  agent 
of  Mrs.  Utz,  who  says  he  "believes"  It  was 
by  the  permission  of  Mrs.  UtL  The  learned 
trial  judge  found  that  no  one  had  been  in 
possession  of  the  land  in  dispute.  And  our 
own  conclusion  Is  that  tb«e  Is  no  positive 
evidence  of  any  one  having  been  In  posses- 
sion of  It  from  the  time  the  open  part  of  it 
became  an  old  field  until  Dr.  Tilllnghast 
fenced  in  the  few  acres  of  It  as  above  stated, 
and  that  this  absence  of  possession  was  for 
many  years  both  before  and  after  the  sale  of 
It  to  the  father  of  plaintiffs. 

Inasmuch  as  the  said  prescription  applies 
to  all  tax  sales  in  the  absence  of  proof  of  the 
tax  debtor  having  continued  in  actual  posses- 
sion, the  burden  rests  upon  the  tax  debtor 
to  make  proof  of  this  continued  possession. 
This  burden  the  defendants  have  not  dis- 
charged. 

In  their  behalf  It  Is  argued  that  Joseph  B. 
Thompson  had  possession  until  his  death, 
and  that  thereafter  Jamea  F.  Utz,  and  after 
his  death  his  widow  had  possession,  and  that 
their  possession  as  part  owners  must  be  held 
to  have  been  both  for  thonselves  and  their 
co-ovraers. 

There  Is  no  evidence  whatever  that  the 
Utzes  ever  held  otherwise  than  for  them- 
selves, and  the  evidence  of  their  possession 
of  the  adjoining  land  having  extended  into 
this  400  acres  is  contradicted  and  la  more 
than  doubtful.  If  tbey  ever  received  a  cent 
of  rent  for  any  part  of  the  400  acres  in  dis- 
pute, the  evidence  does  not  show  It,  and  still 
less  does  It  show  that  they  accounted  to  their 
co-owners  for  any  rent  they  received.  In 
arguing,  therefore,  that  the  posaession  whldi 
Joseph  B.  Thompsim  had,  and  after  him 
the  Utzes,  must  be  held  to  have  been  for 
their  co-owners  as  to  the  Interest  of  the  lat- 
ter, the  reliance  of  the  learned  counsel  must 
be  soldy  upon  the  hypothesis  that  the  pos- 
session of  a  co-owner  in  indivlsion  has  to  be 
presumed  to  be  for  all  the  co-owners.  But  if 
as  to  those  of  the  co-owners  who  are  not  in 
actual  possession  the  possession  thus  adheres 
to  and  follows  the  title,  it  must  In  like  man- 
ner do  so  Into  whatever  hands  the  title  may 
pass;  and,  as  a  consequence,  this  possession 
by  the  Utzes  was  for  the  tax  debtors  only  so 
long  as  the  latter  retained  the  title,  and  it 
passed  to  the  state  the  momrnt  the  title 
passed  to  the  state. 

We  may  add  that  we  do  not  wish  to  be  un- 
derstood as  holding,  or  even  Intimating,  that 
a  mere  Active  or  presumptive  po^wssion  soch 
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as  tlilB  c^  serve  to  arrest  the  coarse  of  this 
constitutional  in^scrlptlon,  which,  as  is  well 
known,  was  designed  to  be  drastic  and  sweep- 
ing. 

We  deem  it  nnnecessary  to  mention  the 
nullities  contended  for  by  defendants,  since 
admittedly  they  are  all  cnred  by  the  said 
constitutional  prescription  if  said  prescrip- 
tion be  applicable,  as  we  hold  It  to  be;  and 
one  reason  for  Judgment  being  sufficient  if 
good,  we,  in  like  manner,  deem  it  unneces- 
sary to  discuss  the  other  prescriptions  plead- 
ed by  plaintitCs. 

The  Judgment  below  went  for  plaintiffs 

Judgment  affirmed. 

MONBOE,  0.  J.,  dissents  for  reasons  as- 
signed in  original  opinion. 
O'NIBU^  J.,  ooncnrs  in  the  decree. 
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No.  22908. 

DAVENPORT  V.  STERLING  LUMBER  CO. 

(Supreme  Court  of  Louisiana.    Jan.  81,  1921. 
Reheuring  Denied  Feb.  28,  1921.) 

(ByOalnu  ly  BiUoridl  Staff.) 
(.  Isjunotlon  «=3i  14(2)— Salt  to  enjola  tres- 
pass msst  be  malntalaed  by  party  la  posses- 
sloa. 

A  suit  to  enjoin  a  trespass  on  land  and  to 
recover  tbe  damages  flowiog  therefrom  must  be 
maintained  by  the  person  who  had  the  posses- 
sion, actual  or  constnictiTe,  of  the  property  at 
the  time  of  the  injury. 

2.  Veador  and  purohassr  «=9244  —  Evidenoe 
held  to  show  notlos  to  purohassr  of  lands  of 
title  of  grantee  of  timber. 

Evidence  Aeld  to  show  that  a  purchaser  of 
timber  lands  bought  with  full  notice  of  the  title 
of  one  owning  the  timber  under  a  deed  from  a 
former  owner  of  the  land  and  with  notice  that 
defendant  was  in  possession  and  that  he  was 
buying  a  lawsuit. 

3.  Logs  and  logging  <8=>2  —  I  ndeflplteness  of 
timber  dead  cannot  be  attaoiced  by  grantee  of 
land  not  havlag  aatagonistlo  title. 

Where  plaintiif  purchased  timber  lands 
with  full  knowledge  of  a  conveyance  of  the 
timber  by  a  former  owner,  he  was  not  setting 
op  an  antagonistic  tiUe,  and  could  not  attack 
the  timber  deeds  as  too  indefinite  to  transfer 
tbe  property. 

4.  Logs  and  logging  «s»2— Description  of  tim- 
ber snflloient  when  It  permitted  Moatlfloation 
of  proporty. 

The  description  in  timber  deeds  was  suffi- 
cient where  it  was  sufficient  to  enable  the  par- 
ties and  witnesses  to  identify  the  property. 
CNiell,  J.,  dissenting. 


Appeal  from  Sixth  Judicial  District  Court. 
Parish  of  Morehooae;  Ben  0.  Dawkins, 
Judge. 

Action  by  J.  A.  Davenport  against  tbe 
Sterling  Lumber  Company.  Judgment  for 
plalntifr,  and  defendant  appealSL  Reversed, 
and  Judgment  rendered  for  defendant. 

H.  Flood  Madison,  of  Bastrop,  for  appe- 
lant 

Stubbs,  Theus,  Grisham  ft  Xbompson,  of 
Monroe,  for  appellee. 

80MMERVILLB,  J.  nils  Is  an  action  for 
trespass  wherein  the  plalntilT  tails  to  allege 
In  his  petition  possessicm  of  the  thing  tres- 
passed upon.  Indeed,  he  alleges  possession 
in  the  defendant  He  claims  ownership  of 
certain  lands,  but  he  does  not  claim  spedfl- 
cally  ownership  of  the  timber  standing  there- 
on and  which  belongs  to  the  defendant  In  the 
cause.  He  alleges  that  defendant  has  tres- 
passed on  the  land  and  felled  part  of  the 
timber  and  asks  for  an  injunction  to  prevent 
further  trespass  and  for  damages.  The 
prayer  of  bis  petition  is: 

"That  a  writ  of  injunction  do  issue  enjoining, 
restraining,  and  prohibiting  said  Sterling  Lnm- 
ber  Company  and  its  agents  and  employees 
from  trespassing  on  said  above-described  lands, 
and  especially  from  cutting  or  removing  any  of 
the  timber  thereon,  that  tbe  said  Sterling  Lum- 
ber Company  be  served  with  writ  of  injunction, 
and  that  said  company  be  duly  served  with  a 
copy  of  tills  petition  and  dted  to  answer  same, 
and  on  final  trial  bad  for  judgment  perpetuat- 
ing said  injunction,  and  also  for  judgment 
against  said  defendant  for  the  full  sum  of 
$4,770,  with  legal  interest  thereon  from  judicial 
demand  and  all  costs  of  this  suit,  prays  for  oth- 
er needful  orders  and  decrees  in  the  premises, 
and  for  general  relief." 

[1]  This  is  simply  a  suit  to  enjoin  a  tres- 
pass alleged  to  have  been  made  by  the  de- 
fendant and  for  damages  flowing  therefrom. 
It  follows  that  the  person  to  maintain  tbe 
action  is  the  person  who  had  possession,  ac- 
tual or  constructive,  of  the  property  nt  the 
time  of  the  injury.  The  fundamental  doc- 
trines of  the  law  of  trespass  that  possession 
is  the  gist  of  the  action,  that  the  plaintiff 
must  have  possession,  that  possession  alone 
is  sufficient  to  maintain  the  action,  that  title 
Is  not  sufficient  where  the  property  is  ad- 
versely held  by  another,  and,  finally,  that  to 
maintain  the  action  no  right  not  a  right  In 
rem  to  the  property  rather  than  mer^y  a 
right  in  personam  against  another  to  get  the 
property  will  support  tbe  action,  all  rest  on 
this  basic  idea.    38  Cyc.  1004. 

An  exception  of  no  cause  of  right  at  action 
was  filed  in  the  suit  but  It  does  not  appear 
to  have  been  pressed.  The  minutes  of  the 
court  show  that  it  was  referred  to  tbe  merits 
of  the  case  on  the  same  day  that  it  was  filed. 
It  was  not  disposed  of  in  any  way.    Defend- 
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ant  also  filed  on  tbat  same  day  an  answer  In 
wblcb  It  set  up  tlUe  as  owner  of  the  timber 
In  question,  and  recited  Its  chain  of  title; 
but  It  did  not  ask  that  It  be  declared  to  be 
the  owner  of  the  timber,  and  it  did  not  ask 
for  any  affirmative  relief  whatever.  It 
prayed: 

"That  plaintiff's  demands  be  rejected  in  toto 
at  his  cost,  and  that  he  be  condemned  to  pay 
damages  in  the  sum  of  $350  for  counsel  fees 
incurred  in  the  defense  of  this  suit,  and  in  the 
snm  of  $4,000  for  the  hindrance  and  delays 
caused  by  the  injunction  sued  out  herein  in  cut- 
ting and  removing  said  timber." 

Tet  on  the  trial  the  district  Judge  ruled 
that  the  defendant  had  in  and  by  his  answer 
converted  the  action  Into  a  petitory  action, 
and  further  held  that  the  description  under 
which  defendant  claims  title  was  insufficient 
to  Identify  the  property  with  clearness  and 
certainty,  and  gave  judgment  In  favor  of 
plaintiff  as  prayed  for. 

Defendant  has  appealed,  and  plaintiff  has 
answered,  asking  for  an  amendment  of  the 
judgment  by  Increasing  the  amount  of  dam 
ages  awarded. 

[2]  The  evidence  shows  that  both  plaintiff 
and  defendant  claimed  from  two  common 
authors,  one  by  the  name  of  Willis  Johnson, 
and  one  by  the  name  of  S.  H.  Hayden. 
These  parties  sold  the  timber  to  the  Bastrop 
Lumber  Company  on  January  80,  1904,  and 
February  4,  1904,  respectively,  with  the  prop- 
erty fully  described  In  the  acts  of  sale. 
These  acts  of  sale  were  recorded  at  the  time, 
and  thus  notice  was  given  to  the  world  that 
Johnson  and  Hayden  were  no  longer  owners 
of  the  timber.  Subsequently  Johnson  and 
Hayden  sold  the  lands  to  Boblnson,  and 
Robinson  sold  to  Odom,  and  Odom  to  the 
plaintiff.  AU  of  these  parties  bought  with 
full  notice  that  the  timber  belonged  to  the 
Bastrop  Liumber  Company  and  its  successors 
in  title. 

Plaintiff  admitted  on  the  witness  stand 
that  he  knew  of  the  difficulty  in  the  tlUe 
when  he  bought  from  Odom.  He  testified  in 
part  as  follows: 

"Q.  Mr.  Davenport,  state  the  conversation 
between  you  and  Mr.  Odom  at  the  time  you 
purchased  this  timber  and  the  land  on  which 
It  stands  from  him  that  led  up  to  the  warran- 
ty clause  in  this  deed  to  you  reading  as  follows: 
'It  is  agreed  and  nnderetood  that  the  vendor 
warrants  the  title  to  the  said  property  to  the 
extent  of  the  purchase  price  only,  and  that 
in  case  the  purchaser  or  his  heirs  or  assigns 
should  be  evicted  from  the  land  by  any  process 
whatever  the  vendor  shall  return  to  him  only 
the  amount  of  the  purchase  price  set  out  here- 
in, with  8  per  cent  interest  thereon  from  the 
date  to  the  date  of  eviction.'  A.  As  near  as  I 
recall,  I  stated  to  him  tbat  I  was  familiar  with 
this  contract  or  deed  of  timber  sold  from  Mr. 
Hayden  and  Willis  Johnson  on  this  property, 
and  that  the  price  was  full,  and  that  we  were 
selling  some  up  there — ^timber — and  needed  that 
to  go  along  with  it  to  make  our  proposition 


attractive,  and  Iwonid  pay  Um  that  price  only 
with  a  warranty  which  was  a  full  price,  and 
that  there  was  not  room  enough  for  a  law- 
suit. *  *  *  Q.  You  are  not  paying  the  coun- 
sel fees?  A.  No,  sir.  *  *  *  Q.  In  any  event 
you  had  at  that  time  an  impression  that  ft 
would  take  a  lawsuit  to  determine  the  title  to 
this  timber?  A.  That  it  might  take  a  lawsnit. 
*  *  *  Q.  And  the  stste  of  your  mind  resolted 
from  your  knowledge  of  the  contracts  .or  the 
deeds  which  Willis  Johnson  and  S.  H.  Hayden 
had  made  to  this  Bastrop  Lumber  Company? 
A.  Yes,  sir.  It  was  the  only  thing  I  had  any 
knowledge  of  that  could  possibly  give  us  trou- 
ble." 

And  In  line  with  this  testimony  Judge 
Odom,  the  vendor  of  plaintiff,  testified  as  fol- 
lows: 

"Q.  Mr.  Odom,  in  the  deed  by  wliich  you  con- 
veyed the  timber  in  controversy  to  Mr.  Daven- 
port there  is  in  my  apprehension  a  rather  un- 
usual stipulation  or  warranty.  What  conversa- 
tion took  place  between  you  and  Mr.  Davenport 
tbat  resulted  in  inserting  that  stipulation  in 
the  deed?  A.  That  is  not  sn  nnusnal  stipu- 
lation to  pat  in  a  deed.  I  could  tell  Mr.  Daven- 
port that  I  would  warrant  the  title  to  the  ex- 
tent of  the  purchase  price,  and  in  order  to  fix 
liability  and  save  argument  or  a  lawsuit  over 
the  matter  that  I  would  put  in  there,  as  I 
usually  did,  that  liability  In  case  of  contention 
was  to  be  the  purchase  price  with  8  per  cent, 
on  his  money.  That  was  at  my  suggestion  that 
it  should  be  done,  and  it  was  my  custom  to 
pat  such  stipulations  in  these  deeds.  It  is  not 
an  unusual  stipulation  at  all,  as  I  understand 
it.  *  *  *  Q.  You  employed  the  counsd  that 
is  prosecuting  this  case?  A.  Yes.  *  *  *  Q. 
Didn't  you  do  that  under  an  arrangement  be- 
tween you  and  Mr.  Davenport  at  the  time  you 
sold  him  this  timber  that  you  would  bear  the 
expense  of  the  litigation  in  case  litigation  re- 
sulted in  regard  to  the  timber?  A.  Yes,  sir; 
and  I  wUl  explain  by  saying  that  Mr.  Davenport 
and  I  had  that  understanding  at  the  time  be 
purchased  the  timber.  Mr.  Davenport  thought 
he  was  paying  quite  a  large  price  for  this  prop- 
erty, and  said  at  the  time  that  he  would  not 
want  to  pay  just  such  a  price  for  this  prop- 
erty and  still  have  to  have  a  lawsuit.  I  told 
him  that  I  .would  pay  either  to  defend  the  law- 
suit personally  as  attorney  in  the  case  if  it 
should  develop  that  a  lawsuit  was  necessary 
or  else  I  would  pay  the  fees  of  any  attorney 
if  it  was  necessary  to  defend  or  to  prosecute  a 
suit;  that  I  had  every  faith  in  my  titie,  but 
that  I  would  see  that  he  didn't  suffer.  *  *  * 
Q.  Then  it  is  a  matter  of  fact  and  your  un- 
derstanding that  the  asserting  of  title  by  the 
Sterling  Lumber  Company  was  discussed  be- 
tween you  and  Mr.  Davenport  and  tbat  as  a 
result  of  this  discussion  you  made  the  agree- 
ment about  which  you  have  testified?  A.  Yes, 
sir,  Q.  Mr.  Odom,  is  it  not  a  fact  that  when 
you  purchased  this  land  from  Mr.  L.  G.  Rob- 
inson that  he  stated  to  you  that  the  moving 
cause  of  his  selling  the  timber  and  the  land  at 
such  a  nominal  price  was  his  apprehension  of 
the  titie  of  the  Sterling  Lumber  Company  to 
the  timber  and  the  litigation  tbat  would  like- 
ly ensue  because  Of  that  titie?  A.  He  was— 
be  didn't  say  that  it  was  his  apprehension  of 
the   litigation,  except  that  be  ttfdn't  want  a 
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lawsnit  and  he  apprehended  that  probably  there 
would  be  a  lawsuit  and  if  there  was  he  didn't 
want  to  have  It  •  •  •  Q.  Didn't  he  state 
to  yon  that  he  had  inquired  and  ascertained 
that  it  would  probably  cost  him  $600  to  Utl- 
gate  the  matter  with  the  Sterlintr  I<umber  Com- 
pany, and  that  he  would  rather  sell  the  prop- 
erty at  a  low  price  than  to  pay  and  to  be  in- 
Tolved  in  that  lawsuit?  A.  He  did — ^he  said 
that  he  just  didn't  want  a  lawsuit,  and  espe- 
cially in  case  anything  should  happen  to  him 
that  he  didn't  want  his  wife  to  be  up  there — 
he  wanted  to  sell  out  *  *  *  Q.  Now,  Mr. 
Odom,  yoa  testified  that  the  clause  which  yon 
inserted  in  yonr  deed  to  Mr.  Davenport,  lim- 
ited warranty  clause,  was  not  an  uncommon 
danse.  I  quote  from  the  deed  of  Mr.  Robin- 
son to  you  as  follows:  It  is  especially  agreed 
and  understood  that  Uiis  sale  is  made  as  a  quit- 
claim and  without  any  warranty  whatsoever, 
and  that,  should  the  purchaser  ever  be  evicted 
from  the  said  land  by  judicial  process  or  other- 
wise, the  purchaser,  bis  heirs  or  assigns  shall 
never  have  any  action  or  recourse  upon  the 
vendor  or  his  heirs  or  assigns  for  the  restitu- 
tion of  the  purchase  price  herewith  or  in  any 
other  sum  whatsoever,  the  purchaser  especial- 
ly declaring  that  he  is  familiar  with  the  title 
to  this  land,  and  that  he  takes  especial  cog- 
nizance of  this  daose  with  reference  to  the 
warranty.'  Now,  it  is  not  jour  custom  to 
purchase  lands  containing  any  nonwarranty 
danse  like  that,  is  it?  A.  Tes,  sir;  from  peo- 
jde  who  own  warranty  titles  and  where  a  man 
is  satisfied  with  the  title;  and  I  will  say  that 
yoa  win  find  a  number  of  deeds  on  the  records 
from  where  I  have  purchased— De  Land  Lum- 
ber Company— and  tiiat  warranty  had  a  clause 
at  least  simUar  to  this  one  in  their  deeds;  and 
I  am  not  positive  about  that,  but  I  am  almost 
■are  that  yoa  will  find  deeds  in  the  record  there 
from  people  to  me  with  a  quitclaim  clause  in- 
serted similar  to  this  one." 

So  that  It  is  dear  tbat  plaintiff  bonght 
with  full  notice  of  the  tlUe  In  defendant, 
that  defendant  was  In  actual  possesslcm  and 
had  been  for  many  years,  and  that  he  (plain- 
tiff) had  bought  a  lawgult  There  is  no 
equity  whatever  in  his  dalm.  He  does  not 
ask  to  be  dedared  to  be  the  owner  of  the 
timber;  and  the  evidence  shows  that  be  ac- 
quired the  property  with  the  full  knowledge 
that  the  ownership  of  the  timber  was  in  the 
defendant. 

[3,4]  The  trial  judge  was  of  the  opinion 
that  the  title  deeds  of  defendant  were  too  in- 
definite to  transfer  the  property.  The  plain- 
tiff has  nothing  whatever  to  do  with  the  title 
ot  the  defendant.  Inasmuch  as  he  is  not  set- 
ting up  an  antagonistic  title.  That  title 
was  suffident  for  this  plaintiff  and  this  de- 
fendant and  the  witnesses  In  this  cause  to 
Identify  the  property ;  and  that  Is  description 
eoough. 

Defendant's  dalm  for  damages  and  for  at- 
torney's fees  have  not  been  jnroved  with  suffi- 
cient certainty,  and  they  will  not  be  allowed. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  api)ealed  from  be 


avoided,  annulled,  and  reversed,  and  that 
there  now  be  Judgment  In  ftivor  of  defoidant 
dissolving  the  Injunction  issued  herein  and 
for  costa. 

(yNIBLL,  J.,  dlsaenta. 

DAWKINS,  3^  recused. 

PBOVOSTX,  J.,  concurs  in  decree  only. 


(81  Fla.  Z22) 

DOWLINQ  Ct  aL  V.  FIDELITY  MUT.  LIFE 
INS.  CO. 

(Supreme  Ooart  vt  Florida.    Feb.  2i,  1921. 
Rehearing  Denied  April  1,  1921.) 

(Syttaiut  ty  (Ae  Court.) 

Pleading  <8=9l04(l)— When  defense  Is  prova- 
ble under  plea,  demurrer  overruled. 
Where  a  plea  is  so  framed  that  a  defense 
may  be  proven  under  it.  a  demurrer  thereto 
should  not  be  sustained. 

Error  to  (Srcult  Conrt,  Duval  Ooonty; 
Daniel  A.  Simmons,  Jndga. 

Action  by  the  Fidelity  Mutual  lite  Insur- 
ance Company  against  W.  H.  Dowllng  and 
another.  Judgment  for  plaintiff  on  demurrer, 
and  defendants  bring  error.    Reversed. 

J.  T.  G.  Crawford  and  H.  L.  Anderson, 
both  of  JacliisonvlUe,  for  plaintiffs  In  error. 

W.  H.  Baker  and  B2.  J.  L'Engle,  both  of 
JadcsonvlUe,  for  defendant  In  error. 

PBR  CURIAM.  In  an  action  on  a  surety 
bond,  given  to  an  insurance  company  by  its 
agent,  having  express  reference  to  an  em- 
ployment contract,  pleas  were  filed  under 
which  a  defense  may  be  proven  by  appropriate 
evidence  as  to  the  course  of  dealing  between 
the  agent  and  the  comptmy  in  violation  of 
the  contract  of  employment,  which  may  have 
operated  to  release  the  sureties,  upon  the 
general  principles  stated  In  Fidelity  Mutual 
Life  Assodation  v.  Dewey,  83  Minn.  389,  86 
N.  W.  423,  M  L.  R.  A.  940,  and  other  Uke 
cases;  and,  as  such  pleas  were  not  wholly 
bad  for  the  purpose  stated.  It  was  error  to 
sustain  the  demurrers  thereto.  Tedder  v. 
Green,  79  FU.  S81,  84  South.  623.  Writ  of 
error  was  taken  to  a  final  Judgment  rendered 
for  the  plaintiff. 

Reversed  for  appropriate  proceedings. 

On  Petition  for  Rehearing. 

PER  CURIAM.  The  writ  of  error  was 
taken  by  the  two  defendants,  W.  H.  Dowllng 
and  N.  O.  Wade,  and  the  only  assignment  of 
error  is  that — 

"The  court  erred  in  sustaining  the  plaintifiTs 
demurrer  to  the  first,  second,  third  and  fifth 
amended  pleas  to  the  amended   dedaration." 
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Hie  pleas  referred  to  are  those  of  the  de- 
fendant N.  G.  Wade.  The  record  recites 
that— 

'The  defendants  filed  separate  bnt  identical 
pleas  to  said  declaration,  one  set  of  said  pleas 
beint  hi  the  words  and  fignres  as  follows," 
setting  ont  the  i^eas. 

The  record  also  recites  that— 

"The  plaintiif  filed  separate,  bat  identical  de- 
murrers to  said  amended  pleas,  one  of  said  de- 
mnrrers  being  in  the  words  and  figures  as  fol- 
lows," setting  oat  the  demarrer  and  the 
grounds  thereof. 

The  order  and  Judgment  of  the  court  are 
as  follows: 

"This  canse  came  on  to  be  heard  this  day  on 
the  demarrer  of  the  plaintiff  to  the  first,  sec- 
ond, third,  fourth  and  fifth,  and  motion  to  strike 
the  first,  second  and  fiifth  amended  pleas  of 
the  defendant  N.  O.  Wade  filed  herein  on  April 
2,  1917,  and  upon  the  demurrer  of  the  plaintiff 
to  the  first,  second,  third,  fourth  and  fifth  and 
motion  to  strike  the  first,  second  and  fifth 
amended  pleas  of  the  defendant  W.  H.  Cowl- 
ing filed  herein  AprQ  2,  1917,  and  said  demur- 
rers and  motions  having  been  argued  by  coun- 
sel, thereupon  upon  consideration  thereof: 

"It  is  considered  by  the  court  that  the  said 
demurrers,  and  each  of  them,  be  and  they  are 
hereby  severally  sustained  as  to  the  first,  sec- 
ond, third,  fourth  and  fifth  amended  pleas  of 
the  defendant  N.  G.  Wade  and  as  to  tiie  first, 
second,  third,  fourth  and  fifth  amended  pleas 
of  the  defendant  W.  H.  DowUng. 

"It  is  further  considered  by  the  court  that 
the  demurrers  having  been  sustained  the  mo- 
tions be  not  passed  on. 

"And  it  is  further  considered  by  the  court 
that  the  defendants  N.  G.  Wade  and  W.  H. 
Dowling  having  severally  refused  to  request 
leave  to  plead  further,  the  plaintiff,  the  Fidelity 
Mutual  Life  Insurance  Company,  do  have  and 
recover  of  and  from  the  defendants,  N.  G.  Wade 
and  W.  H.  Dowling,  its  damages  in  this  cause 
wrongfully  sustained  and  to  be  hereafter  here- 
in assessed." 

The  "directions  for  making  np  transcript 
of  record"  filed  by  counsel  for  the  plaintiffs 
in  error  under  tiie  rule  of  court  governing 
that  subject  contains  these  items,  viz.: 

"S.  Recite  that  on  the  2d  day  of  April,  1917, 
the  defendants  filed  separate  identical  amended 
pleas  to  the  amended  dedaration."  "5.  Recite 
that  the  plaintiff  filed  separate  identical  de- 
murrers to  said  amended  pleas." 

The  purpose  of  special  mie  2  of  the  Su- 
preme Court  Rules  (37  South,  xl)  as  shown 
by  its  provision  Is  that — 

"Hereafter  no  transcripts  of  record  in  civil 
causes,  either  at  law  or  in  equity,  made  up  for 
the  appellate  court  shall  contain  any  papers, 
matters  or  proceedings  that  are  not  necessary 
for  a  dear  and  full  presentation  of  some  point 
or  question  raised  by  the  assignment  of  errors 
to  be  relied  upon  in  the  appellate  court." 


If  the  pleas  of  the  two  defendants  are  Iden- 
tical, the  purpose  of  the  rule  would  be  Ig- 
nored by  copying  both  sets  of  pleas  Into  the 
transcript  brought  here,  when  by  recitation 
the  Identity  of  the  pleas  could  be  shown. 
The  dlrectlonfl  to  the  clerk  for  making  up  the 
transcript  under  the  rule  very  properly  re- 
quired a  redtation  by  the  clerk  that  the  two 
sets  of  pleas  are  Identical,  one  set  of  which 
was  directed  to  be  Included  in  the  transcript, 
and  counsti  tar  the  defendant  acquiesced 
therein  by  not  requiring  the  other  set  of 
pleas  to  be  Included  in  the  transcript.  If  the 
pleas  omitted  are  not  identical  with  the  set 
that  was  Incorporated  In  the  transcript,  op- 
posing counsel  could  have  directed  them  to 
be  induded.  The  order  of  the  court  acted 
upon  the  two  sets  of  pleas  together. 

As  no  one  of  the  pleas  referred  to  In  the 
assignment  of  error  appears  to  be  good 
against  the  demurrer  as  interposed,  the  as- 
signment was  well  taken.  The  prlndple  an- 
nounced as  controlling  the  question  present- 
ed, as  to  the  rights  of  sureties  under  the 
drcumstances  shown  by  the  record,  is  not  re- 
garded as  being  in  conflict  with  tli«  Juris- 
prudence of  this  statei 

Rehearing  deq^ed. 

All  concur. 


(UFIa.  IM) 

HOLMAN  LIVE  STOCK  CO.  v.  LOUISVILLE 
4  N.  R.  CO. 

(Supreme  Oonrt  «t  Vlorida.    Feb.  IS,  1021.) 

(BylUbiM  h»  tte  Oomrt) 

1.  Trial  «S9232(I)— Oflloe  of  Instrsctlou  Is  to 
enllghtea  Jnry  od  pertinent  qsastions  of  law. 

The  office  of  an  instruction  is  to  enlighten 
the  Jury  upon  questions  of  law  pertinent  to  the 
issues  of  fact  submitted  to  them  in  the  trial 
of  a  case. 

2.  Trial  9s>242— Confusing  and  misleadlno  In- 
struction ground  for  reversal. 

An  instruction  which  tends  to  confuse  rath- 
er than  enlighten,  and  whidi  is  calculated  to 
and  ma/  have  misled  the  jury  and  caused  them 
to  arrive  at  a  conclusion  that  otherwise  might 
not  have  been  reached  by  them,  is  ground  for  a 
reversal  of  the  judgment. 

3.  Trial  «=9 1 36 (I)— Question  as  to  who  are 
parties  or  to  whom  fruits  of  verdlot  may  ae- 
orae  not  for  Jary. 

The  question  of  who  are  parties  to  an  action 

or  to  whom  the  fruits  of  their  verdict  in  plain- 
tiff's favor  msy  accrue  is  not  a  question  for 
the  jury's  consideration. 

4.  Trial  iQ  m  Uncertainty  aboit  plaintHTs 
Identity  should  be  determined  by  court  before 
proceeding  with  trial. 

If  there  is  uncertainty  about  the  identity 
of  the  plaintiff  in  an  action,  that  question 
should  be  determined  by  the  court  before  pro- 
ceeding with  the  trial  of  the  case. 
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5.  Trial  9=3242— liMtructlon  falling  to  desig- 
nate identity  ef  plaintiff  held  erroneous  a« 
■ieleadtag. 

In  a  cbarge  to  the  Jnry  hf  the  court,  plain- 
tiff was  referrefl  to  as  "somebody  has  brought 
a  suit''  against  the  defendant,  "Just  who  it  is 
I  don't  know  from  the  pleadings,"  and  later  in 
the  charge  in  referring  to  the  plaintiS  the  oonrt 
used  the  expressions  "whoever  is  the  plaintiff' 
and  "^whoever  is  suing."  Beld  that  the  natural 
tendency  of  this  language  was  to  confuse  and 
mislead  the  Jury,  and  its  use  is  ground  for  re- 
versal of  a  Judgment  for  defendant,  where  the 
record  shows  that  there  was  evidence  before 
the  Jury  which  would  have  been  «  snfficient 
basis  for  a  verdict  for  plalntiiL 

(AidftUmal  Bt/Uahm  iy  Bditorial  Staffs 

6.  Trial  «=9l94(20)— Charge  on  inlHrias  af- 
faotlng  value  af  horse*  *hl|>ped  held  error. 

In  an  action  for  injuries  to  a  shipment  of 
horses,  an  instruction  that  "knocking  off  a  little 
skin  that  would  grow  back"  would  not  aCeet 
the  valne  of  the  horses  held  error,  since  ques- 
tions of  fact  are  for  the  Jury,  and  to  charge 
otherwise  than  upon  the  law  of  the  case  is  er- 
ror in  view  of  Oen.  St.  1806,  {  1490. 

Errw  to  Olrcait  Court,  Jackscm  County; 
C.  L.  Wilson,  Judge. 

Action  by  the  Holman  Live  Stock  Company, 
composed  of  Ur&  O.  M.  Holman  trading 
alone,  for  the  use  of  B.  P.  Coachman,  against 
tbe  Louisville  &  Nashville  Railroad  Company. 
Judgment  for  d^rendant,  and  plaintiff  brings 
error.    Reversed. 

John  H.  Carter,  of  Marianna,  for  plaintlfl 
in  error. 
Paul  Carter,  of  Marlanna,  for  defoidant  In 

.  WBST,  J.  In  an  action  for  damage*  sus- 
tained because  of  the  alleged  injury  to  cer- 
tain horses  In  carrying  them  for  plaintiff  by 
the  defendant  common  carrier  from  a  point 
In  nitnols  to  Marlahna,  Fla.,  there  was  a 
Tordict  and  Judgment  for  defendant  Writ 
of  error  was  tak«i  to  review  this  Judgment 
No  error  is  predicated  upon  any  question  of 
pleading.  Error  ia  assigned  upon  tbe  error 
of  the  court's  order  overruling  the  plaintiff's 
motion  for  a  new  trial. 

Tbe  commencement  of  the  amended  decla- 
ration is  in  the  f<dlowlug  language: 

"The  Holman  Live  Stock  Company,  a  con- 
cern composed  of  Mrs.  O.  M.  Holman  trad- 
ing under  said  name,  for  the  use  of  B.  P. 
Coachman,  the  plaintiff,  sues  the  Louisville 
&  Nashville  Railroad  Company,  a  corporation, 
the  defendant"  etc. 

X3sewhere  in  the  proceeding  tlie  case  is  stat- 
ed as  B.  P.  Coachman,  Plaintiff,  v.  Louisville 
&  NashTille  Railroad  Company,  a  Corpora- 
tion, Etefendant  and  Holman  Live  Stock 
Company,  tor  tbe  Use  of  B.  P.  Coachman,  t. 
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Louisville  &  Nashville  Railroad  Company,  a 
Corporatloo,  Defendant 

By  tbe  fourth  ground  of  his  motion  for  a 
new  trial  plaintiff  In  error,  who  was  plaintiff 
below,  complains  of  prejudicial  error  in  the 
following  instruction  to  the  Jury: 

"Gentlemen  of  the  Jury  somebody  has  brought 
a  suit  against  the  Louisville  &  Nashville  Rail- 
road Company,  a  corporation,  just  who  it  is 
I  don't  know  from  the  plead^gs,  to  recover 
damages  for  live  stock  alleged  to  have  been 
killed  and  injured  in  transportation  from  Bast 
St  Louis,  111.,  to  Marianna,  Fla." 

By  the  stxtb  ground  tbe  followlag  instruc- 
tion to  the  Jury  is  alleged  to  be  erroneous: 

"In  order  for  the  plaintiff  to  recover  anything 
the  plaintiff  must  prove  by  preponderance  of 
evidence  not  only  that  he  or  she,  or  whoever  ia 
the  plaintiS,  shipped  the  live  stock  from  Bast 
St  Louis  as  alleged  in  the  declaration,  hot 
they  must  prove  that  it  was  injured  either  in 
transit  or  while  it  was  in  the  custody,  con- 
trol, and  possession  of  the  defendant  company." 

And  by  tbe  seventh  ground  it  Is  urged  that 
tbe  following  instruction  wag  error: 

"In  considering  the  amount  of  damages,  if 
yon  should  find  for  plaintiS,  you  wlQ  consider 
the  amount  which  they  paid  for  the  horses  and 
mules,  or  whatever  they  may  be,  at  the  shipping 
point,  East  St  Louis  or  National  Stock  Yards 
I  believe,  in  Qlinois  not  the  value  of  the  prop- 
erty here,  but  you  would  be  limited  in  the 
amount  you  would  find  to  the  actual  value  that 
they  paid,  that  Holman  or  Coachman,  or  Mrs. 
Holman,  whoever  is  suing  at  the  place  where 
the  stock  was  shipped,  together  with  the  freight 
which  they  paid  on  it  to  this  place,  and  the 
cost  of  feeding  untQ  they  got  it  to  this  place." 

{1, 2]  Tbe  office  of  an  Instruction  Is  to  oi- 
lighten  tbe  jury  upon  questions  of  law  per- 
tinent to  tbe  issues  of  fact  submitted  to  them 
in  the  trial  of  tbe  case.  And  an  instruction 
which  tends  to  confuse  rather  than  enlighten, 
and  which  Is  calculated  to  and  may  have  mis- 
led tbe  jury  and  caused  them  to  arrive  at  a 
conclusion  that  otherwise  would  not  have 
been  readied  by  them,  is  cause  for  reversal 
of  the  Judgment  O.  S.  &  F.  Ry.  Ca  t.  Ham- 
ilton Lbr.  Co.,  63  Fla.  150,  58  South.  838; 
Southern  Pine  Co.  et  al.  v.  Powdl  et  al.,  48 
Fla.  154,  37  South.  570;  Mayer  Bros.  v.  Wll- 
klns,  87  Fla.  244,  19  South.  632;  Livingston 
V.  Anderson,  80  Fla.  117,  text  131,  11  South- 
270 ;  Melnbardt  Bros.  &  Co.  v.  Mode,  25  Fla. 
181,  5  South.  672;  Chattanooga,  Rome  & 
Cblumbus  R.  R.  Ca  v.  Owen,  90  Oa.  265,  15 
S.  B.  853 ;  Birmingham  Ry.,  etc,  Co.  v.  Land- 
rum,  153  Ala.  192,  45  South.  198,  127  Am.  St 
Rep.  25;  Neff  v.  City  of  Cameron,  213  Mo. 
350,  111  S.  W.  1139,  18  L.  B.  A.  (N.  S.)  820, 
127  Am.  St  Rep.  606. 

[S-(]  The  question  of  who  are  parties  to  an 
action,  or  to  whom  tbe  fruits  of  their  verdict 
in  plaintiff's  favor  may  accrue,  is  not  a  ques- 
tion for  tbe  consideration  of  tbe  Jury.    Thoae 
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are  matters  wlQi  whidi  they  hare  nothing 
to  do.  If  there  was  any  nncertalnty  In  the 
court's  mind  about  the  Identity  of  the  plain- 
tiff, that  question  should  have  been  deter- 
m&ed  before  proceeding  with  the  trial.  If 
there  was  no  such  uncertainty,  the  language 
employed  In  the  Instruction  wherein  the 
plalntur  is  referred  to  as  "Somebody"  who 
has  '7>rougfat  a  suit"  against  Qie  defendant, 
"Just  who  it  is  I  dont  tcnow  from  the  plead- 
ings," should  not  have  been  used.  Tliat  the 
natural  tendency  and  effect  of  this  language 
must  have  been  to  confuse  the  Jury  Is  ap- 
parent, and  it  Is  not  unlikely  that  the  Jury's 
d^beratlons  were  infected  with  the  nncer- 
talnty prevailing  in  the  mind  of  the  court  as 
expressed  In  this  instruction.  From  this  In- 
struction the  Jui7  may  reasonably  hare  said 
that,  since  the  court  Is  unable  to  ascertain 
"from  the  pleadings"  who  the  plaintiff  la,  we 
will  not  find  for  the  plaintiff  because  It  may 
be  that  either  Holman  Live  Stodc  Compcmy 
or  Mrs.  O.  M.  Hcteian  is  the  plaintiff  and  nei- 
ther of  them  is  entitled  to  recover  for  the  in- 
Jury  to  horses,  which  the  evidence  tfhows 
were  the  property  of  Coachman,  the  real 
plaintiff,  and  being  of  the  view  that  neither 
of  these  parties  were  entitled  to  the  verdict, 
may  have  been  Induced  to  find  for  the  de- 
fendant 

In  what  has  been  said  we  have  referred 
more  particularly  to  the  first  Quoted  instruc- 
tion, <but  the  other  two  are  subject  to  the 
same  criticism.  In  one  of  these  the  court 
speaks  of  "whoever  is  the  plaintiff,"  and  In 
the  other  of  "Holman  or  CJoadunan  or  Mrs. 
Holman,  whoever  is  suing."  There  is  com- 
petent evidence  In  the  record  which  might  be 
made  the  basis  for  a  verdict  for  the  idalntiff. 
This  being  tme,  there  is  error  in  the  chargea 
sufficient  in  its  effect  imder  the  rule  herein 
above  recited  to  vitiate  the  verdict  and  re- 
quire a  reversal  of  the  Judgment 

[6]  The  following  instruction  is  made  the 
basis  of  the  eighth  ground  of  the  motion  for 
a  new  trial: 

"And  when  I  say  injured,  I  mean  injured,  I 
don't  mean  a  little  bunch  of  hair  knocked  off 
here  and  there.  I  mean  injury  that  would  affect 
the  usefulness  and  prices  of  the  animals.  If 
it  Is  the  mere  knocking  off  of  a  lltUe  skin 
that  wonld  grow  back  they  would  not  be  liable." 

Questions  of  f&ct  are  for  the  Jury.  <u>d  to 
charge  the  Jury  otherwise  than  "iqwn  the 
law"  of  the  case  Is  error.  Section  1496,  Gen. 
Stats,  of  Florida  1906,  Id.  Florida  Oompiled 


Iaws  1914;  Florida  Gent  ft  P.  B.  Ca  t.  Faz> 

worth,  41  Fia.  1,  26  South.  838,  79  Am.  St 
Rep.  149;  Plnson  ▼.  State,  28  Fla.  735^  9 
South.  706 ;  Hanover  Fire  Insi  Oo.  T.  Lewis; 
28  ria.  209,  10  South.  297;  Baker  ▼.  Qa.t- 
field,  23  Fla.  540.  2  South.  822 ;  Aabmead  ▼. 
WUson.  23  Fla.  256;  U  ft  N.  R.  B.  Cou  T. 
Tniestra,  21  Fla.  700;  Ferguson  r.  Porter, 
8  Fla.  27. 

It  can  hardly  be  said  as  a  matter  of  law 
that  "a  little  bunch  of  hair  knocked  off  hers 
and  there"  or  "knocking  off  a  little  skin  that 
would  grow  back"  Is  not  sadb.  Injury  as  would 
affect  the  value  and  price  of  an  anImaL  As 
a  matter  of  fact  such  injury  may  affect  the 
value  of  the  animal,  and  In  view  of  the  stat- 
ute forbidding  Instructions  other  than  apon 
the  law  of  the  case,  we  think  this  instruction 
should  not  have  been  given. 

For  the  emns  indicated,  flie  Judgment  is 
reversed. 

BROWMB,  a  J.,  and  TAYLOB,  WHT^ 
FIEIjD,  and  BLLISC  JJ.,  concur. 


(U  Fla.  193) 

HOLIMAN  LIVE  STOCK  CO.  V.  LOUISVILLE 
ft  N.  R.  CO. 

(Sapreme  Court  of  Florida.   Feb.  lOv  1921.) 

Error  to  Circuit  Court,  Jackson  Coonty; 
C.  L.  Wilson,  Judge. 

Proceedings  between  the  Holman  Live  Sto<^ 
Company,  composed  of  Mrs.  O.  M.  Holman 
trading  alone,  and  the  Louisville  ft  Nashville 
Railroad  Company.  Judgment  for  the  latter, 
and  the  former  brings  error.    AlBrmed. 

John  H.  Carter,  of  Marianna,  for  plaintiff  In 
error. 

Paul  Carter,  of  Maris  nna,  for  defendant  la 
error. 

PER  CURIAM.  This  cause  having  hereto* 
fore  been  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  judgment  afore* 
said  and  argument  of  counsel  for  tlie  respective 
parties,  and  the  record  having  been  seen  and 
Inspected,  and  the  court  being  now  advised  of 
its  judgment  to  be  given  in  the  premises,  it 
seems  to  the  conrt  that  there  is  no  error  in  the 
said  judgment  It  Is  therefore  considered,  or- 
dered, and  adjudged  by  the  conrt  that  the  said 
Judgment  of  the  drcoit  court  be,  and  the  same 
is  hereby,  affirmed. 

AH  concur. 
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upon  which  the  mortgage  lien  is  held,  or  ghonld 
the  property  be  placed  bj  aoeh  parties  so  that 
the  lien  cannot  be  enforced,  the  mortgagee's 
remedy  is  at  law,  in  as  action  on  the  case,  for 
such  damages  as  he  may  sustain  by  reason  of 
such  Interference  with  the  property  covered  by 
his  mortgage. 


(a  Fla.  t6) 

J.   Q.  WHITE  ENGINEERINQ   CORPORA. 

TION  0t  al.  V.  PEOPLE'S  STATE 

BANK  OF  LAKELAND. 

(Sapreme   Oonrt   of   Florida.    Jan.   14,   1921. 
Rehearing  Denied  March  25,  1921.) 


fBiflUbu$  by  th«  Ooitri.) 

1.  Appeal  RBd  error  «a>773(4)— Afflrmaiiee 
wher*  appellut  falls  to  flie  brief. 

When  an  appellant  fails  to  file  any  brief  in 
this  coort,  the  order  or  decree  appealed  from 
will  as  to  such  appdlant  be  affirmed. 

2.  Chattel  mortgages  «=>277— BUI  to  foreeloso 
not  demurrable  for  failure  to  pray  that  es- 
tate of  dooeasod  mortgagor  bo  doereed  to 
pay  amouat  due  under  mortgage. 

In  a  salt  to  foredose  a  mortgage  after  the 
transfer  of  the  mortgaged  property  to  third 
parties,  and  after  the  death  of  the  mortgagor, 
and  the  owners  of  the  equity  of  redemption  are 
made  parties  respondent,  and  there  is  no  prayer 
for  a  personal  decree,  or  for  a  residuary  de- 
cree, the  bill  of  complaint  is  not  subject  to 
demurrer  upon  the  gronnd  that  the  bill  of 
complaint  should  have  prayed  that  the  estate 
of  the  deceased  mortgagor  be  decreed  to  pay 
to  the  complainant  the  amount  found  to  be  due 
under  the  mortgage.  AH  that  was  necessary 
was  that  the  court  decree  the  amount  due,  and 
that,  in  default  in  the  payment  of  the  same, 
the  mortgaged  property  t>e  sold  to  satisfy  the 
said  decree. 

3.  Chattel  mortgages  «=»I59— Mortgagee  has 
■o  right  to  possession  until  purobase  forwdo- 
sure  sale. 

nie  mortgagee  of  personal  property  has  no 
right  to  the  possession  of  the  mortgaged  prop- 
erty until  he  has  foreclosed  his  mortgage,  and 
has  outbid  all  others  for  tne  property  at  tlie 
foredosnre  sale.  The  mortgagor  is  entitled 
to  retain  both  the  title  to  and  the  possession 
of  the  mortgaged  property,  until  this  right  is 
taken  from  him  by  order  of  the  court  in  fore- 
closure proceedings. 

4.  Equity  «s»24l— To  determine  whether  plead- 
ing Is  subjeot  to  demurrer  resort  can  bo  had 
only  to  matters  appearing  on  face  of  pleading. 

In  determining  whether  or  not  a  pleading 
in  an  equity  proceeding  is  subject  to  demurrer, 
resort  can  be  had  only  to  matters  appearing 
upon  the  face  of  the  pleading.  j 

5.  Chattel  mortgages  «s>283—  Mortgagee  oan- 
not  recover  In  foreclosure  for  wrongful  oon- 
version  of  mortgage  property. 

The  mortgagee,  having  only  a  lien  upon  the 
mortgaged  property,  cannot,  in  a  chancery  pro- 
ceeding to  toredoee  the  mortgage,  recover 
damages  for  the  wrongful  conversion  of  the 
property. 

6.  Chattel  mortgages  «s>l75— If  mortgaged 
property  be  destroyed  or  plaood  out  of  reach, 
mortgagea^s  remedy  Is  In  action  on  case  for 
damages. 

If  by  reason  of  the  transfer  of  the  proper- 
^,  or  in  any  other  manner  the  mortgagor  or 
any  other  person  should  destroy  the  property 


7.  Equity  •=9232— Improper  prayer  for  dam- 
ages will  not  destroy  other  equities  and  prop- 
er prayers  for  roller. 

An  improper  prayer  for  damages,  in  a  bill 
of  oomidaint,  wUl  not  destroy  other  equities 
and  proper  prayers  for  relief  based  upon  suffi- 
cient allegationa  in  the  bill  admitted  tv  the  de- 
murrer. 

8.  Chattel  mortgagee  9=>28l— Bill  to  forodoso 
on  automobiles  held  to  set  up  equities  for  ap- 
pointment of  rooeiver  of  rents  therefor. 

An  amended  bill  of  complaint  seeking  to 
foreclose  a  mortgage  on  certain  automobiles, 
alleging  that  one  of  the  automobiles  in  question 
was  being  used  by  the  United  States  govern- 
ment or  its  agents,  to  whom  the  appellant  had 
transferred  its  possession  under  a  rental  agree- 
ment, and  that  such  use  Was  '^i'«*"g  the  auto- 
mobile to  deteriorate  in  value,  and  that  if  not 
taken  in  cliarge  immediately  the  security  of  the 
complainant  would  be  so  depreciated  as  to  be- 
come wholly  inadequate,  and  further  alleging 
that  the  estate  of  the  deceased  mortgagor, 
against  wliich  only  a  deficiency  decree  could 
be  rendered,  was  insolvent,  sets  up  sufficient 
equities  for  the  appointment  of  a  receiver  of 
the  rents  paid  on  ssid  automobiles,  and  is  not 
subject  to  demurrer  upon  the  ground  that  the 
facts  alleged  do  not  justify  an  order  appointing 
a  receiver  for  said  automobile,  or  the  proceeds 
of  the  rental  or  sale  thereof. 

9.  Equity  4=>342^Un8wora  answer  not  evi- 
dence on  application  for  appointment  or  ex- 
tension of  receivership. 

Upon  an  application  for  the  appointment  of 
a  receiver,  or  for  an  order  extending  the  ap- 
pointment of  a  receiver  already  appointed  for 
other  property,  an  unsworn  answer  is  not  evi- 
dence before  the  chancellor. 

10.  Chattel  mortgages  «=>28l— Appointment  or 
extension  of  reoeivershlp  held  proper  undor 
bill. 

The  amended  bill  of  complaint  having  al- 
leged the  insolvency  of  the  estate  of  the  mort- 
gagor, and  that  the  mortgaged  property  was 
being  used  in  a  way  that  caused  a  deteriora- 
tion in  value,  and  that  such  use  was  causing 
such  depreciation  of  the  security  as  to  render 
it  wholly  inadequate,  and  that  the  same  was 
earning  a  stipulated  rental,  and  there  being 
no  denial  of  these  facts,  an  order  appointing 
a  receiver,  or  extending  a  prior  receivership, 
for  moneys  paid  for  rental  or  otherwise,  upon 
said  property,  will  not  be  disturbed. 

11.  Receivers  <8==>52— Order  sxtending  receiv- 
ership held  properly  to  provide  for  retro- 
spective operation. 

When  the  recbrd,  and  the  order  of  the  court 
extending  a  receivership,  shows  that  the  ap- 
plication for  the  extension  of  a  receivership  al- 
ready existed  in  the  cause,  was  made  and  heard 
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before  the  conrt  on  March  1,  1918,  but  that 
the  order  extending  the  receWership  was  not 
made  nntii  September  10,  1918,  and  there  it 
nothing  to  show  that  audi  delay  in  making  the 
order  was  due  to  the  laches  of  the  parties,  it 
ia  proper  that  the  order  extending  such  receir- 
ersliip  provide  that  it  act  retrcspeetlTeljr. 

12.  Equity  «=>428— Where  delay  In  rendering 
dwre*  Is  not  attributable  to  laohes  of  parties. 
It  may  be  entered  retrospectively  as  of  the 
proper  time. 
Where  the  delay  in  rendering  a  decree  after 
hearing  or  submission  arises  from  the  act  of 
the  court,  that  is,  where  the  delay  has  been 
caused  either  for  its   convenience  or  by  the 
multiplicity  or  press  of  business,  or  the  intri- 
cacy of  the  questions  inToIved,  or  for  any  oth- 
er reason,  not  attributable  to  the  laches  of 
the  parties,  the  decree  may  be  rendered  and 
entered  retrospectively,  as  of  the  time  when  it 
should  or  might  have  been  entered. 

BlUs,  J.,  dissenting. 

Appeal  from  Clnmit  Court,  Polk  Connty; 
John  S.  Edwards,  jWge. 

Proceedings  by  the  People's  State  Bank  of 
Lakeland  against  the  J.  Q.  White  Engineer- 
ing Corporatl<»  and  otbera  From  order 
overruling  demurrers  to  the  amended  bill  of 
complaint^  and  from  an  order  extending  a 
reoelverghlp,  defendants  appeal.  Orders  af- 
firmed. 

Treadwell  &  Treadwell,  of  Arcadia,  for  ap- 
pellants. 

Peterson  &  Petteway,  of  Lakeland,  for  ap- 
pellee. 

GAMPBBLL,  Circuit  Judge.  Tbe  appel- 
lants the  J.  O.  White  Engineering  Corpora- 
tion and  J.  B.  Boein  appeal  from  two  Inter- 
locutory orders  of  the  circuit  court  of  Polk 
county  sitting  In  chancery,  viz.,  an  order 
overruling  their  respective  demurrers  to  the 
amended  bill  of  complaint,  and,  secondly,  an 
order  extending  a  receivership  already  had 
In  the  case,  to  cover  certain  proi)erty  held  by 
the  respective  appellants. 

On  March  1,  1918,  the  Pe<9le'B  State  Bank 
of  Lakeland,  which  we  shall  refer  to  herein 
as  the  complainant,  filed  an  amended  bill  of 
complaint  in  the  court  below  against  one 
Evalyn  B.  Mlms  as  administratrix  of  the  es- 
tate of  G.  W.  Mims,  deceased,  of  Polk  county, 
Fla.,  J.  B.  Lewis  of  P(^  county,  Fla.,  the 
J.  6.  White  Engineering  Corporation,  being  a 
corporation  organized  under  the  laws  of  the 
state  of  New  Jersey  and  doing  business  In 
Florida,  H.  B.  Eyrich,  and  Simon  Bosln  of 
De  Soto  county,  Fla.,  and  the  Commercial 
Credit  Company,  a  corporation. 

This  amended  bill  of  complaint  alleges.  In 
substance,  that  on  the  16tb  day  of  October, 
1917,  one  O.  W.  Mlms,  being  indebted  to  the 
complainant  in  the  sum  of  $2,550,  made,  ex- 
ecnted,  and  delivered  to  Uie  complainant  his 
promissory  note  for  the  sum  of  $2,550  payable 


90  days  after  date,  wftli  interest  from  maturi- 
ty at  the  rate  of  10  per  coit  per  amiam  un- 
til paid;  that  the  said  note  was  a  collateral 
note,  and  that  to  better  secure  the  payment 
thereof  the  said  O.  W.  Mlms  made,  executed, 
and  delivered  to  complainant  another  promis- 
sory note  and  a  chattel  mortgage  attached, 
for  an  amount  similar  to  that  named  In  said 
collateral  note,  the  said  promissory  note  and 
mortgage  attached  bearing  same  date,  and 
being  made  payable  to  the  oonvlalnant  90 
days  after  date,  with  interest  at  8  per  cent 
per  annum  from  maturity  until  paid,  whereby 
the  said  O.  W.  Mims  to  secure  the  payment 
of  said  promissory  note,  mortgaged  tq  the 
complainant  certain  personal  property,  to 
wit: 

One  C(Ae  8  touring  car,  model  800^  No. 
42923; 

One  Cole  8  tonring  or,  model  800,  Na 
42924; 

One  Cole  8  touring  car,  model  860,  No. 
42708. 

That  the  said  promissory  note  and  diattel 
mortgage  combined,  together  with  the  said 
collateral  note,  were  given  for  cash  loaned  by 
the  complainant  to  the  said  O.  W.  Mims. 
copies  of  the  said  notes  and  mortgage  being 
attached  to  the  original  bill  and  by  reference 
made  a  part  of  the  am«ided  bill  of  complaint 
That  no  part  of  the  said  note,  principal  or 
interest,  had  been  paid,  and  that  the  entire 
amount  of  principal  and  interest  was  due  and 
unpaid.  That  O.  W.  Mlms  was  no  longer 
living,  he  having  departed  this  life  on  Jan- 
uary 19,  1918,  and  that  Evalyn  B.  Mlms  had 
been  duly  qualified  as  administratrix  of  bis 
estate.  That  prior  to  his  deatli,  and  after 
the  said  (battel  mortgage  liad  been  recorded 
in  tlie  public  records  of  Polk  countgr,  Fla.. 
the  said  O.  W.  Mlms  transferred  one  of  said 
cars,  to  wit,  one  Cole  8  touring  car,  model 
860,  No.  42923,  to  the  defendant  J.  B.  Lewis, 
who  bad  the  same  in  his  possession,  using  the 
same  and  asserting  some  title  to  it,  at  the 
time  the  original  bill  of  complaint  was  filed 
In  this  cause,  and  that  subsequently  upon 
hearing  on  said  bill  of  complaint,  one  W.  W. 
Chase  was  appointed  by  the  conrt  as  reeetver, 
and  had,  as  such  recover,  taken  possession 
thereof.  That  after  the  recording  of  said 
mortgage  and  prior  to  the  death  of  the  said 
G.  W.  Mlms,  he,  the  said  G.  W.  Mims,  trans- 
ferred the  said  Cole  8  touring  car,  model  860, 
No.  42924,  to  the  defendant  SLmoo  Bostn,  who 
had  the  same  in  his  possession  using  same 
and  asserting  some  ciwim,  title,  or  int«est  hi 
the  same,  and  that  sudli  interest,  title,  or 
claim  so  held  was  inferior  to  and  was  subor- 
dinate to  the  mortgage  lien  of  the  complain- 
ant. That  after  the  recording  of  the  said 
diattel  mortgage  in  the  public  records  of  Polk 
county,  Fla.,  and  priw  to  the  death  of  the 
said  G.  W.  Mims,  he  transferred  and  atdd  to 
the  defendant  the  J.  O.  White  Engineering 
Corporation  the  said  C<de  8  tearing  car,  mod- 
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el  800,  No.  42706,  that  the  said  defendant  held  i  be  ordered  to  take  possession  of  the  rentals 
the  legal  title  to  same  and  was  renting  the  I  dne  to  the  defendant  the  J.  G.  White  Engl- 
same  to  the  United  States  goremment  for  neering  Corporation  as  rentals  for  said  Cole 
the  use  of  Its  employees  In  construction  work  i  8  touring  car,  model  860,  No.  42708,  that  an 
at  or  near  Arcadia,  Fla.,  and  that  it  was  re-  j  accounting  shall  be  taken  by  and  under  tba 
celling  as  rental  for  said  automobile  the  snm   direction  of  the  court  to  determine  the  sum 


of  ^7.60  per  day,  the  government  paying  the 
expenses  of  repair  and  operation,  and  that 
the  said  daims  of  the  defendant  were  subor- 
dinate to  the  mortgage  of  the  complainant. 
That  the  use  of  these  cars  by  the  said  de- 
fendants or  their  agents,  and  by  the  United 
States  government  and  its  agents,  was  caus- 
ing said  automobiles  to  greatly  deteil<n:atfB 
in  valne.  That  the  said  Cole  8  touring  car, 
model  800,  No.  42708,  was  in  the  actual  pos- 
session of  the  defendant  H.  B.  Byridi  eitb«r 
personally  or  as  agent  for  the  United  States 
government,  under  rental  cmtract  with  the 
J.  O.  White  Engineering  Corporation,  giving 
him  the  use  and  control  thereof,  but  that 
whatever  right  at  interest  the  said  H.  R.  Ey- 
rich  claimed  in  said  automobile  was  inferior 
to  and  subject  to  the  mortgage  of  the  com- 
plainant That  the  estate  of  G.  W.  Mlms 
was  iBHdvoit  and  that  if  the  said  antomo- 
biles  were  kept  by  the  said  dtfendants  Simon 
Rosin  and  the  said  H.  R.  Byrich  either  per- 
sonally or  as  agent  for  the  United  States 
government  under  such  rental  contract  with 
the  said  the  3.  O.  White  Engineering  Coipo- 
ratl<m,  that  complainant's  security  would  be 
so  greatly  depreciated  as  to  become  wholly 
inadequate  and  that  there  was  immediate 
necessity  for  the  preservation  of  the  property 
and  that  it  was  necessary  to  have  a  receiver 
aivotnted  to  take  charge  of  the  same  under 
the  direction  of  the  conrt,  in  order  that  the 
property  might  be  properly  preserved,  and 
that  there  was  imminent  danger  of  serious 
depredation  In  the  value  of  the  property  if 
immediate  possession  of  the  same  was  not 
taken  by  such  receiver. 

Tbe  amended  bill  of  complaint,  among  oth- 
er things,  prays  in  substance  as  follows: 
That  an  order  be  made  authorizing,  ordering, 
and  empowering  the  receiver  heretofore  ap- 
pointed in  the  cause,  to  take  charge  and  pos- 
session of  the  said  automobile  so  held  by  the 
said  Simon  Rosin,  and  by  the  J.  O.'  White 
Engineering  Corporation  or  Its  tranferees, 
or  that  if  It  was  Impossible  under  the  law 
for  the  receiver  to  take  charge  of  said  prop- 
erty by  reason  of  Its  being  In  the  possesslcHi 
and  control  of  the  United  States  of  America, 
that  then  an  order  authorizing,  ordering,  and 
empowering  said  receiver  to  collect  the  rent 
it  appears  that  the  United  States  has  con- 
tracted to  pay  the  defendant  the  J.  O.  White 
Engineering  Conwration,  and  to  keep  such 
rentals  so  collected  In  his  jiossession  and 
diarge  in  accordance  with  law  and  the  or- 
ders of  the  oonrt.  That  an  accounting  be 
had  by  and  imder  the  direction  of  the  court 
to  determine  the  snm  or  sums  due  complain- 
ant OD  acoonnt  of  said  mortgage  indebted- 
ness, and  tliat  "in  ttie  evoit  the  recover  shall 


or  sums  of  the  difference  betwe«i  what  the 
receiver  shall  get  out  of  the  rental  of  said 
automobile  and  the  sale  value  of  said  auto- 
mobile at  the  time  of  its  having  been  rented 
by  the  defendant  the  J.  O.  White  Engineering 
Corporation  to  the  United  States  government 
or  its  agent" 

The  amended  bUl  farther  prays  that  upon 
the  taking  of  the  accounting  or  the  account- 
ings, and  at  the  final  hearing  Of  this  cause,  the 
court  shall  order  that  there  be  paid  the  com- 
plainant or  Its  solicitors  of  record  the  sum  or 
sums  BO  found  to  be  due  upon  said  notes  and 
mortgage,  and  that  In  the  default  of  the  pay- 
ments thereof,  the  mortgaged  property  de- 
scribed be  sold  to  satisfy  same.  There  la 
also  a  prayer  that  the  defendant  the  J.  G. 
White  Engineering  Corporation,  in  the  event 
the  court  should  find  that  the  said  Cole  8 
touring  car,  model  860,  No.  42708,  cannot  be 
taken  by  the  conrt  from  the  United  States 
government,  that  the  said  defendant  be  de- 
creed to  have  converted  said  automobile,  and 
that  it  be  decreed  to  pay  the  complainant  the 
difference  in  the  value  of  the  said  car  and  of 
whatever  rents  may  have  been  collected  for 
same. 

There  is  a  prayer  for  general  rdief  and  the 
usual  prayer  for  process  and  waiving  oath 
to  answer. 

The  appellant  the  J.  O.  White  Engineering 
Corporation,  which  we  shall  In  this  decision 
term  the  respondent,  demurred  to  the  amend- 
ed bill  of  complaint,  as  did  the  resiK>ndent 
Simon  Roeln.  Each  of  these  respondents 
filed  answer  to  the  amended  bill,  and  the  de- 
murrers, together  with  the  application  under 
the  amended  bill  of  complaint  to  have  the 
receivership  extended  to  take  the  property 
held  by  these  respondents,  came  on  for  hear- 
ing at  the  same  time.  The  demurrers  were 
overruled,  and  an  order  made  extending  the 
receivership.  From  these  orders  the  respond- 
ents the  J.  O.  White  Engineering  Corpo- 
ration and  Simon  Rosin  appealed. 

[1]  Inasmuch  as  Simon  Roeln,  one  of  the 
appellants,  has  filed  no  brief  In  this  court, 
the  orders  of  the  court  below  appealed  from 
in  so  far  as  they  affect  him  are  affirmed. 
Betts  Naval  Stores  Co.  v.  Whitton,  71  Fla. 
848,  71  South.  281. 

The  appellant  the  J.  O.  White  Ehigineering 
Corporation  has  filed  three  assignments  of 
error.  The  first  questions  the  order  of  the 
court  below  overruling  the  demurrer  to  the 
amoided  bill  of  complaint 

[21  There  were  twelve  grtmnds  of  demur- 
rer, an  questioning  the  equities  of  the  amend- 
ed bill  of  complaint  as  applying  to  the  de- 
mnrrlng  respondent  These  several  grounds 
are  addressed  to  the  amended  bill  of  oom- 
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plaint  as  a  whole.  The  appellant  In  Its  brief 
makes  four  contentions  why  the  demurrer 
should  have  been  sustained  by  the  court  be- 
low. It  Is  contended  In  the  first  place  that 
the  amended  bill  of  complaint  should  have 
prayed  that  the  estate  of  6.  W.  Mima  be  de- 
creed to  pay  to  the  complainant  the  amount 
found  to  be  due  under  the  mortgage.  There 
Is  no  merit  In  this  contention.  The  amended 
bill  clearly  showed  from  Its  allegations  that 
the  mortgaged  property  bad  passed  out  of 
the  estate  of  O.  W.  Mlms.  The  other  re- 
spondents named  owned  the  eoulty  of  re- 
demption. The  representatives  of  the  estate 
of  G.  W.  Mlms,  deceased,  were  not  necessary 
parties  unless  a  deficiency  decree  were  asked. 
There  being  no  prayer  for  a  personal  decree, 
or  for  a  deficiency  decree,  the  administratrix 
was  not  even  a  necessary,  and  probably  not 
a  proper,  party.  All  that  was  necessary  was 
that  the  court  decree  the  amount  due,  and 
that  In  default  of  the  payment  the  mort- 
gaged property  be  sold.  See  Hlnson  v.  Gam- 
mon, 61  Fla.  641,  64  South.  374,  Ann.  Gas. 
1913A,  83,  and  Phlfer  v.  Abbott,  73  Fla.  402, 
74  South.  488. 

[3]  It  is  contended  in  the  second  place 
that  the  demurrer  should  have  been  sustained 
because  the  bill  shows  upon  its  face  that  the 
mortgage  was  void  as  to  appellant,  In  that 
the  allegations  of  the  bill  showed  that  at  the 
time  of  the  execution  and  delivery  of  the 
mortgage,  possession  of  the  property  was 
vested  in  G.  W.  Mlms,  the  mortgagor,  and 
that  he  was  allowed  to  retain  possession  of 
such  property  a  sufficient  length  of  time  to 
enable  him  to  sell  it  This  contention  is  un- 
tenable. The  mortgagee  has  no  right  to  the 
possession  of  the  mortgaged  property  until 
he  has  foreclosed  his  mortgage  and  has  out- 
bid all  others  for  the  property.  The  mort- 
gagor is  allowed  to  retain  both  the  title  to 
and  possession  of  the  mortgaged  property 
until  this  right  is  taken  from  him  by  fore- 
closure. 

[4]  In  determining  whether  or  not  a  plead- 
ing In  equity  Is  subject  to  a  demurrer,  the 
matters  appearing  upon  the  face  of  the  plead- 
ing is  all  that  can  be  resorted  to.  Southern 
Life  Ins.  &  Trust  Co.  v.  I«nler,  6  Fla.  110, 
68  Am.  Dec  448;  21  a  J.  p.  432,  par.  462.  The 
appellant's  counsel  in  support  of  this  con- 
tention dtes  decisions  of  this  court  In  the 
cases  of  Logan  v.  Logan,  22  Fla.  661,  1  Am. 
St  Bep.  212,  and  Eckman  v.  Munnerlyn,  32 
Fhl.  367,  13  South.  922,  37  Am.  St  Rep.  109. 
However,  we  find  nothing  in  the  amended 
bill  of  complaint  in  the  case  at  bar  to  make 
the  dted  cases  applicable  at  alL 

The  third  contention  made  by  the  appel- 
lant Is  that  the  amended  bill  of  complaint 
prayed  for  a  personal  judgment  against  it 
and  should  therefore  have  been  subject  to  the 
demurrer.  It  is  true  there  is  a  prayer  in  the 
amended  bill  of  complaint  that  in  the  event 
tb*  court  should  find  that  it  bad  not  the  au- 


thority under  the  law  to  order  the  sturrender 
and  sale  of  the  automobile  in  the  possession 
of  the  United  States  government,  under  the 
rental  contract  that  the  court  decree  that 
the  appellant  the  J.  G.  White  En^neerlng 
Corporation  had  converted  the  same  and  that 
a  decree  be  rendered  for  the  value  of  said 
automobile,  less  whatever  amount  had  been 
collected  by  the  receiver  under  the  order  of 
the  court  as  rental  for  said  car. 

[I]  If  this  were  the  only  prayer  for  relief 
against  the  appellant  based  upon  the  entire 
amended  bill  of  complaint,  we  think  the  con- 
tention of  the  appellant  would  be  correct, 
and  th^t  the  demurrer  should  have  beoi  sus- 
tained. The  mortgagee  having  only  a  lien 
upon  the  mortgaged  property,  he  cannot  In  a 
chancery  proceeding  for  foreclosure  of  the 
mortgage  recover  damages  for  the  conversion 
of  the  property  against  the  purchaser 
thereof. 

[8]  If  by  reason  of  the  transfer  of  the 
property  or  in  any  other  manner  the  mort- 
gagor or  any  other  person  should  destroy  the 
property  upon  which  the  mortgage  lien  is 
held,  or  should  the  property  be  placed  by 
such  parties  so  that  the  lien  cannot  be  en- 
forced, then  such  mortgagee's  remedy  would 
be  at  law,  in  an  action  on  case,  for  such  dam- 
ages as  he  may  sustain  by  reason  of  such  in- 
terference with  the  property  covered  by  his 
mortgage.  11  C.  J.  9,  par.  19;  also,  page 
608 ;  Allison  v.  McCune,  16  Ohio,  728,  45  Am. 
Dec  605. 

[7]  An  examination,  however,  of  the 
amended  bill  of  complaint.  Shows  that  there 
are  other  prayers  for  relief  based  upon  proi^ 
er  allegations  than  that  raised  by  the  de- 
murrer. We  have  held  in  the  case  of  South 
Florida  Citrus  Land  Co.  v.  Walden,  69  Fla. 
606,  61  South.  65,  that  an  Improper  prayer 
of  a  bill  of  complaint  as  to  damages,  wUl 
not  destroy  equities  admitted  by  the  demur- 
rer. The  amended  bill  of  complaint  there- 
fore would  withstand  tills  demurrer  under 
the  third  contention  made  by  appellant 

In  the  fourth  idace  the  appellant  contends 
that  the  demurrer  to  the  amended  bill  of 
complaint  should  have  been  sustained  be- 
cause the  bill  of  complaint  did  not  set  forth 
such  facts  as  would  Justify  a  court  in  ap- 
I)olntlng  a  receiver  for  said  automobile,  or 
the  proceeds  of  rental  or  sale  thereof. 

[S]  The  amended  bill  of  complaint  alleged 
that  the  automobile  in  question  was  being 
used  by  those  to  whom  the  appellant  trans- 
ferred its  possession,  and  that  such  use  was 
causing  it  to  deteriorate  in  value,  and  that 
tf  it  was  not  taken  in  charge  Immediatdy  the 
security  of  the  complainant  would  be  so  de- 
preciated as  to  become  wholly  inadequate. 
Further  it  was  alleged  that  the  estate  of  6. 
W.  Mlms  against  which  only  a  deficiency  de- 
cree could  be  rendered  was  insolvent  These 
allegationa  were  admitted  by  the  demurrer. 
We  think  these  allegations  sufficient  to  have 
wananted  the  extoislon  of  the  leoeiverahip. 
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especially  as  to  the  rents  paid  on  said  anto- 
moblle.    See  Pasco  y.  Gamble,  18  Fla.  062. 

As  we  have  stated  before,  the  demnrrw  to 
tbis  amended  bill  Is  a  general  demnrrer.  If 
the  bill  as  a  whole  contains  grounds  for  equi- 
table relief,  the  demdrrer  was  properly  over- 
mled.  There  was  sufficient  equity  In  the 
blU  to  withstand  a  general  demurrer,  and 
the  court  below  did  not  err  in  Its  order  over- 
mllng  It  Johnson  t.  McKlnnon,  40  Fla.  888, 
84  South.  272;  Mitchell  t.  Mason,  65  Fla. 
208,  61  South.  079;  Spencer  y.  Spencer,  61 
Fla.  777,  05  South.  71. 

The  appellant  also  assigns  as  error  the  or- 
der of  the  court  below  in  extending  the  re- 
cdversbip  so  as  to  order  the  receiver  to  col- 
lect and  hold  the  rents  paid  by  the  United 
States  government  for  the  Cole  8  touring  car, 
taoid  860,  No.  42708,  and  its  third  assign- 
ment of  error  Is  based  upon  this  order. 

On  September  10,  1918,  the  court  below 
granted  an  order  extending  the  receivership, 
In  which  it  expressly  held  that  it  should  not 
be  extended  to  authorize  the  receiver  to  take 
possession  of  the  said  Cole  8  touring  car, 
model  860,  factory  No.  42708,  the  same  ap- 
pearing to  th^  court  to  be  in  the  possession 
of  the  United  States  of  America.  The  or- 
der, however,  does  extend  said  receivei'shtp 
so  as  to  cover .  "the  payments  whether  aa 
rental  or  otherwise  which  the  United  States 
of  America  contracted  to  pay  to  the  defend- 
ant the  J.  G.  White  Engineering  Corpora- 
tion, for  said  Cole  8  touring  car,  model  860, 
No.  42708,  and  which  said  contract  is  de- 
scribed in  the  affidavit  of  H.  B.  Eyrlch  filed 
by  the  defendant  the  J.  G.  White  Engineering 
Corporation  in  this  cause  on  February  20, 
1918,"  and  the  receiver  wab  ordered  to  take 
possession  of  such  paymients,  whether  for 
rental  or  otherwise,  as  were  then  or  should 
thereafter  become  due  to  the  said  the  J.  G. 
White  Eiigineering  Corporation  by  the  Unit- 
ed States  of  America  on  account  of  such  con- 
tract. The  defendant  the  J.  G.  White  Engi- 
neering Corporation,  its  successors  and  as- 
signs, were  ordered  to  pay  such  moneys  so 
collected  by  them  to  said  receiver,  and  were 
'  prohibited  from  interfering  with  the  pay- 
ments so  due,  except  to  collect  same  pursuant 
to  said  contract,  and  to  deliver  the  sums  so 
collected  to  the  receiver. 

This  order  extending  said  receivership  also 
provides  that  Inasmuch  as  the  application  for 
the  order  to  extend  receivership  was  made  on 
March  1, 1018,  and  being  heard  on  that  date, 
the  order  extending  the  receivership  then  ex- 
isting in  the  cause  be  made  efTective  and 
operative  as  of  March  1,  1918,  and  the  ap- 
pellant herein,  its  successors  and  assigns, 
were  thereby  ordered  and  directed  to  deliver 
to  the  receiver  upon  demand  of  such  receiver 
any  and  all  sums  of  money  that  bad  been  col- 
lected by  it,  from  the  United  States,  on  said 
contract,  since  March  1,  1918. 

[f]  It  is  contended  by  the  appellant  that 
tbis  order  is  erroneous,  first,  because  the  com- 


iflainant  was  estopi>ed  from  attempting  to  en- 
force its  lien  under  said  mortgage  against 
appellant  because  of  matters  set  forth  in  the 
answers  filed  by  it.  This  contention  seems  to 
have  been  founded  upon  the  theory  that  the 
answer  was  sworn  to,  and  therefore  was  evl- 
drace  before  the  chancellor  at  the  hearing 
upon  this  application.  The  record  before  us, 
however,  fails  to  disclose  that  the  answer 
was  a  sworn  answer;  therefore  it  was  not 
evidence  before  the  chancellor.  There  Is 
nothing  else  in  the  record  to  show  evidotce 
that  would  estop  the  enforcement  of  the  lien 
by  the  complainant  against  the  appellant 

In  the  second  idace  it  is  contended  by  the 
appellant  that  the  mortgage  is  void  as  to  the 
appellant  upon  the  theory  that  it  was  a  mort- 
gage upon  a  stock  of  mer<diandise  with  au- 
thority to  the  mortgagor  to  sell  same.  We 
find  nothing  upon  the  face  of  the  sworn  bill, 
nor  from  the  affidavit  of  H.  R.  Eyrlch,  which 
was  all  the  evidence  before  the  chancellor, 
at  this  hearing,  to  sustain  this  contention. 

In  the  third  place  it  is  contended  that  the 
order  extending  the  receivership  is  errcmo- 
ous,  because  the  facts  set  forth  in  the  amend- 
ed bill  of  comrdaint  did  not  justify  the  order. 

[10]  The  amended  bill  of  complaint  as  we 
have  already  said,  alleges  insolvency  of  the 
estate  of  the  mortgagor,  the  only  source  from 
which  any  deficiency  decree  might  be  realiz- 
ed upon.  It  further  alleged  that  the  use  of 
the  automobile  by  the  United  Stetes  govern- 
ment the  lessee  of  the  appellant  and  its 
agents,  was  causing  the  car  to  greatly  de- 
preciate in  valne,  and  that  such  use  would 
cause  the  security  of  the  complainant  to  be- 
come entirely  insufficient  and  to  make  it 
wholly  infldequat&  Under  drcumstancea 
such  as  these  this  court  in  the  case  of  Pasco 
T.  Gamble,  supra,  held  that  a  receiver  would 
be  appointed  to  take  diarge  of  rente  accruing 
to  an  execution  purchaser  of  mortgaged  real 
estate  pending  a  suit  to  foreclose  a  mort- 
gage. We  think  the  dreumstences  set  forth 
in  the  amended  bill  were  sufficient  to  have 
warranted  the  order. 

The  amended  bill  ot  complaint  having  al- 
leged the  Insolvency  of  the  estate  of  the 
mortgagor,  and  that  the  mortgaged  property 
in  question  was  being  used  in  a  way  that 
caused  a  deterioration  in  value,  and  that  such 
use  was  causing  such  depreciation  of  the  se- 
curity as  to  render  it  wh<^ly  inadequate,  and 
that  the  same  was  earning  a  stipulated  ren- 
tal, and  there  being  no  denial  of  these  facte, 
an  order  appointing  a  receiver  for  the  pay- 
ment of  rentals  or  otherwise  will  not  be 
disturbed. 

[11]  The  contention  of  the  appellant  that 
the  order  extending  the  receivership  should 
not  have  required  the  respondent  to  i>ay  the 
amounte  collected  by  It  frmn  the  United 
States  from  Mardi  1,  1918,  to  the  date  of 
the  order,  is,  in  our  (^iiQon,  unwarranted. 
The  record  and  the  order  Itself  shows,  tliat 
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the  application  for  the  eztenston  of  the  re- 
oelveishlp  already  existing  In  the  canae 
was  made  and  beard  by  the  court  on  March 
1,  1918.  The  order  was  not  made  until 
September  10,  1918 ;  dnrlng  this  time  the  ap- 
pellant waa  doubtless  ooUectlng  the  rents 
under  the  contract  Under  these  drcum- 
stances  we  think  It  was  proper  that  the  de- 
cree act  retrosiwctlvely. 

[12]  Where  delay  In  rendering  a  decree 
after  hearing  or  submission  arises  from  the 
act  of  the  court,  that  Is,  where  the  delay  has 
been  caused  either  for  Its  convenience  or  by 
the  multiplicity  or  press  of  business,  or  the 
Intricacy  of  the  questions  Involved,  or  for 
any  other  reason  not  attributable  to  the 
laches  of  the  parties,  the  decree  may  be  ren- 
dered and  altered  retrospectively  as  of  a 
time  when  it  should  or  might  have  been  en- 
tered.   21  C.  J.  p.  646,  par.  828. 

"Hie  appellant  assigns  as  a  third  error  the 
order  of  the  court  below  to  overruling  and 
denying  the  petition  for  a  rehearing  filed  on 
September  17,  1918.  We  have  examined  this 
petition,  and  we  do  not  see  that  there  were 
matters  set  up  thereto  but  those  that  were 
already  considered  by  the  chancellor,  or  that 
might  have  been  brought  before  him  before 
tilie  order  extending  the  receivership  was 
made.    We  find  no  error  to  this  order. 

The  respective  orders  appealed  from  are 
therefore  afBrmed. 

PER  CURIAM.  The  record  In  this  cause 
having  been  considered  by  this  court,  and 
the  foregoing  opinion  prepared  under  chap- 
ter 7837,  Acts  of  1919,  adopted  by  the  court 
as  its  optolon,  it  Is  considered,  ordered,  and 
adjudged  by  the  court  that  the  orders  herein 
appealed  from  be  and  the  same  are  her^y 
affirmed. 

BROWNE,  0.  Jn  and  TATtOB,   WHHN 
FIELD,  and  WEST,  JJ.,  omcur. 
ELLIS,  J„  dissent^ 


(81  Fl«.  3E1) 

OAULDEN  V.  HILU 

(Supreme  Court  of  Florida.     Feb.  28,  1921.) 

(ByOabu*  by  ike  Court.) 

I.  Replevin  iS=>50— Evidence  that  defendant 
did  not  receive  part  of  property  described 
in  affidavit  and  forthcoming  bond  Inadmltsible. 

Where  the  articles  daimed  in  a  replevin 
affidavit  are  identical  witli  those  ennmerated  in 
the  defendant's  forthcoming  bond,  it  is  error 
for  the  court  to  permit  the  defendant  to  offer 
evidence  that  he  did  not  receive  a  part  of  the 
property  described- in  his  forthcoming  bond. 


2.  Replevin  «s»50— Portbeomlaa  bond  eoaela- 
siva  that  all  the  property  was  In  defendant'* 
potsasaloa  at  oommeaoeaeat  of  salt 

One  who  gives  a  forthcoming  bond  in  a 
replevin  suit  is  estopped  from  denying  that 
the  property  was  in  his  possession  at  the  com- 
mencement of  the  action,  and  the  giving  of  the 
bond  for  the  return  of  the  replevied  property 
precludes  the  defendant  from  asserting  that 
less  property  was  replevied  than  was  deMrit>ed 
in  the  bond. 

3.  Replevin  9=>50— Defandant*  giving  forth- 
coming  bond  estopped  to  deny  that  propwrty 
was  In  their  possession  at  time  of  levy. 

Where  defendants  in  a  replevin  action  are 
permitted  to  retain  possession  of  the  proper^ 
upon  giving  a  forthcoming  bond,. they  are  estop- 
ped from  denying  that  the  property  was  found 
in  their  possession  at  the  time  of  the  levy  of 
the  writ. 

4.  Replevin  «=>50— ReoHal  a*  to  amonM  af 
property  In  forthcoming  bond  held  not  to  pre- 
clude plaintiff  from  proving  that  he  alalais 
less  property  than  deseribed. 

The  recital  in  the  bond  of  the  amount  of 
property  in  the  possession  of  the  defendant 
does  not  preclude  the  plaintiif  from  proving 
that  he  daims  less  property  than  is  described 
in  the  affidavit  or  in  the  bond,  and  the  introduc- 
tion of  such  testimony  by  the  plaintiff  does  not 
open  the  question  bo  as  to  permit  the  defend- 
ant to  assert  and  prove  that  less  property  was 
replevied  than  la  daimed  by  the  plaintUC. 

(Additionat  8yUdtm$  by  BiitorM  Btaf.) 

5.  Sales  (3=>479(7)— Contract  under  which 
property  replevied  had  been  conditionally 
sold  with  note*  thereunder  held  erroneoaaly 
exdnded. 

In  replevin  for  personalty  sold  defeitdnnt 
nnder  a  conditional  sale  contract  signed  by  all 
the  sellers  except  one,  it  was  reversible  error 
to  exdude  the  contract  and  purchase-mtmey 
notes  given  thereunder,  notwithstanding  the 
absence  of  the  signature  of  one  of  the  sellers, 
where  there  was  evidence  that  such  seller  had 
assigned  all  bis  interest  in  the  contract  to  plain- 
tiff, and  that  the  defendant  purchaser  haid  ac- 
quiesced in  the  contract  by  taking  possessioD 
of  the  property  and  giving  notes  therefor. 

Error  to  Circuit  Caart,  Brevard  County; 
B.  B.  Donnell,  Judge. 

Replevin  by  H.  E.  Gaulden  against  A.  L. 
Hill.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

Le  Sueur  Oaulden,  of  Jacksonville,  and 
Stewart  &  Stewart,  of  De  Land,  for  plaintiff 
in  error. 

Landls,  Fish  &  Hull,  of  De  Land,  for  de- 
fendant In  error. 

BROWNE,  0.  J.  Mrs.  H.  B.  Gauldov 
brought  an  action  In  replevin  against  A.  L. 
Hill  to  recover  certato  personal  property  de- 
scribed In  her  replevin  affidavit.  A  forth- 
coming bond  was  given  by  the  defendant  In 
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which  the  property  heM  by  the  defendant 
was  described  Identically  as  In  the  affidavit. 

Hill,  the  defendant  In  the  replevin  suit,  ac- 
qnlred  possession  of  the  property  under  a 
conditional  sale  contract  between  the  defend- 
ant Hill,  as  the  bnyer,  and  E.  E.  Gauldm, 
Sable  Bros.,  W.  O.  Tllghman,  and  the  Sonth- 
em  Iron  &  Equipment  Comitany,  who  were 
designated  in  the  contract  as  the  sellers. 
The  contract  was  duly  signed  by  Mrs.  Oaul- 
den,  W.  G.  TUghman,  Sable  Bros.,  and  A.  L. 
Hill,  but  was  not  signed  by  the  Southern 
Iron  Sc  Equipment  Ckmipany, 

On  the  trial  several  ^orts  were  made  to 
introduce  this  contract  In  evidence,  but  ob- 
jections to  its  introduction  were  sustained  on 
the  ground  that  one  of  the  parties  had  not 
signed  it.  The  contract  was  signed  by  Mrs. 
H.  B.  Oaulden  and  A.  I/.  Hill,  who  were  the 
only  parties  to  the  replevin  action,  and  the 
contract  was  offered  in  evidence  to  show 
what  was  the  agreement  between  these  par- 
ties for  the  sale  of  Mrs.  Gaulden's  interest  in 
the  property  that  Hill  had  taken  possession 
of  under  the  contract. 

The  contract  Is  dated  April  2, 1916,  and  on 
August  14,  1916,  the  defendant.  Hill,  execut- 
ed two  notes  fbr  $807.50  each,  payable  re- 
i^iectlvely  in  three  and  six  months  after  date 
to  the  order  of  the  Volusia  County  Bank  as 
trustees  for  account  and  use  of  H.  £.  Gaul- 
den,  Sable  Bros.,  W.  G.  Tllghman,  and  South- 
em  Iron  ft  Eiquipment  Company.  Both  notes 
were  assigned  to  H.  E.  Gaulden  by  W.  G. 
Tllghman,  Landls  tc  Fish,  Sable  Bros.,  and 
Silas  B.  Wright  for  their  interest  therein. 
On  the  note  payable  in  three  months  there 
are  Indorsements  showing  a  payment  of  $500 
on  December  SO,  1916,  distributed  as  follows: 
H.  E.  Gaulden,  $111.45;  Sable  Bros.,  $33.80; 
TUg^unan,  $812.00;  Southern  Iron  ft  Equip- 
ment Company,  $42.75. 

Both  notes  contain  this  recital: 

"This  note  is  given  as  part  purchase  money 
for  iron  rail,  locomotive,  log  trucks,  etc.,  sold 
and  delivered  under  a  contract  of  purchase  and 
gale  between  the  parties  hereto,  dated  2Tth 
day  of  April,  A.  D.  1916,  and  this  note  is  made 
pursuant  to  said  contract  and  subject  to  aD 
of  the  terms  thereof.  Title  to  said  raQ,  etc., 
delivered  to  remain  in  the  sellers  under  the  con- 
tract, and  in  all  things  this  note  to  be  in  ac- 
cordance  with  the  terms  of  said  contract." 

There  was  thus  a  recognition  by  Bill  of  the 
validity  of  the  contract  and  Its  binding  force 
upon  him  and  Mrs.  Gaulden,  nearly  four 
months  after  the  execution  of  the  contract, 
and  a  further  recognition  of  its  validity  by 
a  payment  on  it  of  $500  more  than  four 
months  after  its  execution,  and  a  month  and 
a  half  after  Its  maturity. 

The  contract  was  offered  in  evidence  at  the 
varioufl  stages  of  the  trial,  and  on  each  oc- 
casion objections  to  its  introduction  were 
sustained.  Prior  to  the  last  attempt  to  in- 
troduce It  It  had  been  proven  that  the  South- 


ern Iron  ft  BqiiU^nant  Company  had  as- 
signed all  its  rights  under  the  contract  to 
Mrs.  H.  E.  Gaulden,  the  plaintiff  In  the  re- 
plevin suit 

We  do  not  think  that  the  abence  of  the 
signature  of  on^  of  the  parties  who  was  not 
concerned  In  the  litigation  and  was  making 
no  claim  to  any  of  the  property  was  a  valid 
objection  to  the  Introduction  of  the  contract 
in  evidence  when  taken  In  connection  with 
the  testimony  Showing  acquiescence  in  the 
contract  by  Hill,  by  taking  possession  of  the 
proi)erty  giving  notes  in  pursuance  with  the 
terms  of  the  contract,  and  the  prpffered  testi- 
mony showing  an  assignment  to  Mrs.  Gaul- 
den of  the  Southern  Iron  ft  Equipment  Com- 
pany's interest  in  the  contract. 

[t]  We  think  the  contract  should  have  been 
received  In  evidence  and  Its  exclusion  was 
error. 

The  defendant,  A.  L.  Hill,  was  allowed  to 
testify  over  the  objection  of  the  plaintiff 
that  he  did  not  receive  all  the  articles  de- 
scribed In  his  forthcoming  bond. 

[1]  The  articles  claimed  and  described  by 
Mrs.  Gaulden  in  her  replevin  affidavit  are 
Identical  with  those  enumerated  in  the  de- 
fendant's forthcoming  bond,  and  it  was  error 
for  the  court  to  permit  the  defendant  to 
offer  evidence  that  he  did  not  receive  a  part 
of  the  pnverty  described  in  his  forthcoming 
bond. 

[2]  There  is  some  conflict  in  the  authori- 
ties in  regard  to  the  effect  as  to  the  obligor 
of  a  recital  In  a  replevin  bond  of  the  value  of 
the  property  replevied,  but  there  Is  no  con- 
flict with  regard  to  the  rule  that  one  who 
gives  a  forthcoming  bond  in  replevin  suit  is 
estopped  from  denying  that  the  property  was 
in  his  possession  at  the  commencement  of 
the  action,  and  that  the  giving  of  a  bond  for 
the  return  of  replevied  property  precludes 
the  defendant  from  asserting  that  less  prop- 
erty was  replevied  than  was  described  in  the 
bond.  23  Ruling  Case  Law,  898;  Martin  v. 
Gilbert,  119  N.  Y.  298,  23  N.  E.  813,  24  N.  B. 
460,  16  Am.  St.  Rep.  823. 

[3]  "Where  defendants  In  such  action  are 
permitted  to  retain  possession  of  the  property 
upon  giving  a  forthcoming  bond,  they  are 
estopped  from  denying  that  the  property  was 
found  in  their  possession  at  the  time  of  the 
levy  of  the  writ."  Benesch  v.  Waggner,  12 
Colo.  534,  21  Pac.  706,  13  Am  St.  Rep.  254. 

[4]  The  recital  in  the  bond  of  the  amount 
of  property  in  the  possession  of  the  defend- 
ant, however,  does  not  preclude  tlie  plaintiff 
from  proving  that  he  claims  less  property 
than  is  described  in  the  affidavit  or  in  the 
bond,  and  the  Introduction  of  such  testimony 
by  the  plaintiff  does  not  open  up  the  ques- 
tion so  as  to  permit  the  defendant  to  assert 
and  prove  that  lees  property  was  replevied 
than  Is  claimed  by  the  plaintiff. 

Having  decided  that  the  plaintiff  should 
baT8  been  permitted  to  Introduce  the  cod* 
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tract  In  eyldence,  It  was  error  to  exclude  the 
notes  given  by  Hill,  pursuant  to  the  contract. 
The  Jndgment  Is  reversed. 

TAYLOR,     WHITFIELD,     BLLIS,     and 
WEST,  JJ.,  concur. 


(81  Fla.  200) 


8PRATT  V.  GRAY. 


(Supreme   Court  of   Florida.    Feb.   15,   1021. 
Behearing  Denied  March  14,  1921.) 

(Svllabu*  b«  the  Ooiirt) 

1.  Intoxloating  liquors  «=»247--Statute  held 
■ot  to  authorize  forfeitaro  of  personal^, 
wbea  owner  not  prlndpal  or  aooessory. 

The  statute  (chapter  7736,  Acts  of  Ex- 
traordinary Session  of  the  Legislature  1918, 
Laws  of  Florida)  designed,  among  other  things, 
to  make  It  unlawful  for  any  person  to  engage 
In  the  manufacture,  sale,  barter,  exchange,  or 
transportation  of  intoxicating  liquors,  and  pro- 
viding for  the  forfeiture  of  personal  property 
used  in  or  to  facilitate  the  violation  of  the 
provisions  of  the  act,  does  not  authorise  such 
forfeiture  "when  it  shall  be  made  to  appear 
that  the  bona  fide  owner  of  such  personal  prop- 
erty was  not  concerned  in  such  violation  as 
principal  in  the  first  or  second  degree  or  ac- 
cessory before  or  after  the  tact" 

2.  Intoxloating  Liquor*  «=>247,  250— Automo- 
bile of  Innooent  ownor.  though  used  for  un- 
lawful transportation,  held  not  subject  to 
forfeiture. 

Under  the  statute  (chapter  7736,  Acts  of 
Extraordinary  Session  of  the  Legislature  1918, 
Laws  of  Florida),  the  automobile  of  an  inno- 
cent owner,  although  used  in  the  unlawful 
transportation  of  intoxicating  liquor,  is  not 
subject  to  forfeiture,  and  the  forfeiture  pro- 
ceeding of  which  such  owner  has  no  notice  is 
ineffectual  to  divest  Um  of  title  to  such  au- 
tomobile. 

3.  Intoxloating  liquors  ®=>255— Sale  of  auto- 
mobile used  In  unlawful  transportation  with- 
out notice  to  Innocent  owner  Inoffeotoal. 

Where  notice  of  forfeiture  proceeding  un- 
der the  statute  (chapter  7736,  Acts  of  Ex- 
traordinary Session  of  the  Legislature  1918, 
Laws  of  Florida)  is  not  given  as  required  by 
the  statute  to  the  innocent  owner  of  an  auto- 
mobile used  in  the  unlawful  transportation  of 
intoxicating  liquor,  and  such  owner  does  not 
appear  therein  as  a  party  claimant  or  other- 
wise, such  proceeding  is  ineffectual  to  divest 
the  owner  of  his  property  in  such  automobile, 
and  the  purchaser  at  a  sale  in  such  proceed- 
ing acquires  no  title  thereto  which  wiU  en- 
titie  him  to  the  possession  of  the  automobile 
as  against  such  owner. 

Error  to  Circuit  (Jonrt,  Leon  County;  B. 
C.  Love,  Judge. 

Replevin  by  Slmrai  ^ratt  against  J.  H. 
Gray.  Judgment  for  def^idant,  and  plaintiff 
brings  error.    Reversed. 


W.  J.  Oven  and  S.  H.  DbuBond,  boUi  at  Tal- 
lahassee, for  plaintiff  In  wror. 

Fred  H.  Davis,  of  a^dlabassee,  tat  defend- 
ant In  UTor. 

WEST,  J.  In  an  action  of  replevin  to  re- 
cover the  possession  of  one  Ford  automobile, 
the  verdict  and  judgment  were  for  defendant, 
and  plaintier  took  writ  of  error. 

The  plaintiff  undertook  in  the  trial  to  show 
his  right  of  recovery  by  inroof  of  his  owner- 
ship and  the  Invalidity  of  the  proceeding  un- 
der the  provislcms  of  <dupter  7736,  Acts  Ebctra 
Session  of  1918,  by  which  the  aatomoUle 
was  condemned  and  forfeited  because  of  its 
alleged  use  in  the  unlawful  transportation  of 
intoxicating  liquors.  The  bill  of  sale  by 
whidi  plalntlfl  acquired  the  ownership  of  the 
antomobile  was  offered  in  evidence,  and  the 
record  of  the  forfeiture  proceeding  under 
which  the  defendant  acquired  poesesslcm  of 
the  automobile  was  also  offered  in  evidence 
by  the  plaintiff. 

The  statute  provides  that  automobiles  and 
other  personal  property  used  to  violate  or  to 
facilitate  the  vi<riati<»  of  the  law  forUddlng 
the  manufacture,  sale,  barter,  exchange,  etc., 
of  intoxicating  liquors  shall  be  seized  and 
forfeited  as  therein  provided.  But  it  further 
also  provides  (section  5,  pp.  34,  35)  that — 

"No  personal  property  of  any  kind  or  de- 
scription used  in,  or  to  fscilitate,  the  violation 
of  any  of  the  provisions  of  this  act,  shall  be 
forfeited  as  is  in  this  act  provided,  when  it 
shall  be  made  to  appear  that  the  bona  fide 
owner  of  such  personal  property  was  not  con- 
cerned in  such  violation  as  principal  in  the 
first  or  second  degree,  or  accessory  before  or 
after  the  fsct." 

The  statute  (section  IS,  p.  43)  enacts: 

"That  it  shall  be  the  duty  of  the  sheriff  of 
the  county,  within  ten  days  after  the  receipt 
of  any  sudi  things,  to  make  and  subscribe  to 
an  affidavit  in  writing  before  some  officer  au- 
thorized by  law  to  administer  an  oath,  recit- 
ing such  seizure,  with  the  date,  place  and 
things  seized,  giving  a  reasonably  full  descrip- 
tion thereof,  and  the  iMiine  of  the  alleged  owner 
and  person  from  whote  possestion  same  were 
taken,  if  either  or  both  be  known  to  such  sher- 
iff, and  within  ten  days  after  the  receipt  of 
such  things  by  the  sheriff,  such  elieriS  shall 
present  such  affidavit  to  the  judge  of  the  cir- 
cuit court  of  the  county  where  such  things 
were  seized,  and  such  circuit  judge  shall  direct 
that  such  sheriff  shall  serve  toritten  noUee  upon 
such  owner  and  person  from  whose  possession 
suoh  things  were  taken,  if  known,  and  if  he  (Mr 
they  be  within  the  county,  of  the  time  and  place 
of  the  hearing  upon  such  affidavit,  which  may 
be  in  term  time  or  in  vacation,  and  at  any 
place  within  the  judicial  circpit  as  the  circuit 
judge  may  fix,  which  notice  shall  be  signed  by 
the  circuit  judge  citing  sudi  person  or  per- 
sons to  appear  and  show  cause,  if  any,  why 
such  things  should  not  be  adjudged  forfeited 
and  ditSXMed  of  as  in  this  sscticm  provided. 
But  if  such  sheriff  shall  recite  tn  his  affidavit 
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that  Buch  tUnga  were  not  taken  from  the  pos- 
seedoa  of  any  petaon,  association  of  persona, 
«r  corporation,  or  that  the  owner  la  unknown, 
«r  that  either  of  snch  persons  are  without  the 
county,  conceals  himself  or  themselves,  or  that 
personal  service  of  such  notice  cannot  be  made 
by  such  sheriff  for  any  good  reason,  the  circuit 
judge  shall  by  written  order  direct  that,  in  lien 
of  personal  notice  of  such  hearing  to  any  such 
person,  that  written  notice  of  snch  hearing  shall 
be  posted  at  the  county  courthouse  door,  di- 
rected to  all  persons  interested  in  such  things, 
and  giving  notice  of  such  seizure,  and  of  the 
date  and  place  thereof  and  a  reasonable  de- 
scription of  the  things  seized,  and  of  the  time 
and  place  of  the  hearing  upon  such  affidavit, 
which  notice  shall  be  signed  by  the  circuit 
judge."     (Italics  supplied.) 

It  also  provides  (section  15,  p.  44)  that — 
"If  any  person  shall  appear  at  snch  hearing 
and  claim  the  things  and  interpose  any  defense 
to  snch  affidavit,  the  circuit  judge  shall  deter- 
mine whether  the  evidence  adduced  proves  be- 
yond a  reasonable  doubt  that  sudi  things  are 
forfeited,  and  make  his  written  order  accord^ 
ingly." 

The  automobile  in  controversy  was  In  pos- 
session of  John  Spratt,  and  was  seized  by  the 
sheriff  as  being  used  In  the  unlawful  trans- 
portation of  intoxicating  liquors.  In  the  con- 
demnation of  the  automobile  the  <^cer  seis- 
ing It  made  afiBdavlt  that  John  Spratt  was 
the  owner  of  the  antomoUle,  "and  that  there 
Is  no  other  person,  firm  or  corporatlcm  known 
to  your  deponent  who  has  or  claims  any  right, 
title  or  interest  In  or  to  said  property."  Serv- 
ice of  summons  was  made  on  John  Spratt  to 
juppear  and  show  cause  why  the  property 
should  not  be  forfeited.  Simon  Spratt,  the 
«wner  of  the  automobile,  so  far  as  the  evi- 
dence dlsdeses,  '^vas  not  concerned  In  such 
violation."  He  was  subpoenaed  as  a  witness 
in  the  condemnation  and  forfeiture  proceed- 
ing, bot  he  was  not  served  with  notice  to 
appear  and  defend  In  said  proceeding,  and 
he  did  not  appear  as  a  party)  claimant  or 
otherwise.  No  affidavit  was  made  that  Simoa 
Spratt  owned  the  automobile,  or  that  the 
owner  was  imknown  ot  that  service  of  pro- 
cess could  not  be  had  on  Simon  Spratt,  the 
owner,  and  no  notice  of  the  condemnation  and 
forf^turei  proceeding  was  published  or  posted 
at  the  courthouse  door,  as  required  by  the 
statute  when  the  owner  Is  not  served  with 
notice  In  the  condemnation  proceeding. 

[1]  Under  our  statute  the  automobile  of  an 
innocent  owner,  although  used  in  the  unlaw- 
ful transportation  of  liquor,  is  not  subject  to 
forfeiture,  and  a  forfeiture  proceeding  of 
which  such  owner  has  no  notice  is  Ineffectual 
to  divest  him  of  title  to  such  automobile. 

[2,  3]  The  result  is  that  Simon  Spratt,  the 
plaintiff,  has  not  been  given  a  legal  oppoe- 
tnnity  to  defend  his  property  rights,  and  the 
oondemnati<m  and  sale  of  his  automobile  was 
without  authority  and  Ineffectual  to  divest 
him  of  his  ownership  and  title  thereto.  The 
court  not  having  acquired  jurisdlctioa  of  the 
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owner,  the  torteltan  piooeedlng  was  void, 
and  the  sale  under  sudi  proceeding  conveyed 
no  title  to  the  purchaser  which  would  entitle 
him  to  the  possession  of  it  as  against  the 
owner.  State  y.  Hughes,  203  Ala.  00.  82 
South.  104;  In  re  Oattlna,  203  Ala.  Q17,  84 
South.  760;  Bowling  v.  State  (Ala.)  86  South. 
SOO;  One  Packard  Automobile  v.  State  (Ala.) 
88  South.  21 ;  Smith  v.  Spencer-Dowler  Co., 
24  6a.  App.  235,  100  &  B.  661 ;  Lang  v.  Hltt, 
24  Oa.  App.  714,  102  S.  B.  136;  Matson  & 
Healy  v.  State  (Ga.  App.)  103  S.  B.  37;  Mays 
V.  Curry  (Ga.)  103  S.  E.  46a 

In  State  v.  Hughes,  supra.  In  dealing  with 
a  statute  similar  in  its  substance  and  effect 
to  our  statute  on  this  subject,  the  Supreme 
Court  of  Alabama  said: 

"It  is  perfectly  plain  that  the  lawmakers  in- 
tended to  foneit  and  confiscate  only  the  prop- 
erty interest  and  right  of  those  who  were  cul- 
pable as  to  its  use  in  violating  the  law.  It  is 
not  necessary  to  the  forfeiture  that  the  owner 
be  guilty  of  the  crime  or  ofFense  or  unlawfully 
transporting  the  Uguors;  but  it  is  necessary 
that  he  be  culpable  or  derelict  in  the  use  of  his 
property  in  allowing  it  to  be  used  for  an  un- 
lawful purpose.  Why  allow  ah  owner  to  inter- 
vene and  file  his  superior  claim  for  the  pur- 
pose of  having  it  adjudicated,  if  the  mere  use 
of  the  property  for  the.  unlawful  purpose  by  a 
wrongdoer,  without  the  consent  of  the  owner, 
ipso  facto  forfeits  it?" 

The  Virginia  case  of  Landers  t.  Common- 
wealth, 126  Va.  780,  101  S.  B.  778,  and  later 
Virginia  cases  (King  v.  Commonwealth,  102 
8.  B.  767 ;  Pennlngtm  v.  Commonwealth,  102 
S,  E.  758;  Buchholz  v.  Commonwealth,  102 
S.  B.  760),  are  clearly  distinguishable  from 
this  case.  There  the  vehicle  used  in  the  Il- 
legal transportatlMi  of  Intoxicating  liquor  is 
held  under  the  Virginia  statute  to  be  "the 
offending  instrument,"  but  under  oar  statute 
"no  personal  propertr"  used  to  facilitate  a 
vlobitlon  of  the  statute  "shall  be  forfeited" 
when  it  is  made  to  appear  that  the  bona  fide 
owner  of  such  property  "was  not  concerned 
in  such  violation."  There  "the  question  In- 
volved is  not  the  innocence  of  the  owner,  but 
the  guilt  of  the  vehicle,"  but  here,  under  our 
statute,  tf  the  bona  fide  owner  of  the  vehicle 
is  "not  concerned  in  such  vlolatkni,"  the  ve- 
hicle cannot  be  held  guilty. 

This  is  not  a  case  where  property  Is  leased 
to  be  used  In  a  business  that  Involves  for- 
feitures for  violations  of  law,  as  In  Dobbins' 
Distillery  V.  United  States,  96  U.  S.  395,  24 
L.  Bd.  637,  or  United  States  v.  Stowell,  133 
U.  S.  1,  10  Sup.  Ct.  244,  33  L.  Bd.  555.  Nor 
Is  it  a  case  where  the  claimant  is  a  mere 
llenholder  on  the  automobile. 

We  do  not  deal  with  the  question  of  the 
power  of  the  state  to  confiscate  property  of 
an  innocent  owner  used  to  facilitate  any  vio- 
lation of  the  statute,  for  the  reason  that  the 
statute  does  not  attempt)  to  authorize  any 
such  action. 

Having  determined  that  the  forfeiture  was 


Digitized  by 


Google 


762 


87  SOUa?HEEN  BEPOBTEB 


(Fla. 


void  becanae  of  the  failure  to  give  legal  no- 
tice to  the  owner  of  the  automobile,  and  that 
the  purchaser  at  the  sale  under  such  pro- 
ceeding acquired  no  title  to  the  property 
which  can  be  set  up  as  a  defense  against  re- 
plevin by  the  owner,  it  follows  that  the  trial 
court  erred  in  directing  a  verdict  for  defend- 
ant, and  that  the  motion  for  new  trial  should 
have  been  granted.  For  the  error  In  overrul- 
ing this  motloK  the  Judgment  must  be  re- 
versed. 
Reversed. 

BROWNE,  0.  J.,  and  TAYLOR,   WHIT- 
FIEI4D,  and  ELUS,  JJ.,  concur. 


(81  Fla.  30») 

TRAVIS  at  al.  v.  TRAVIS. 

(Sapreme  Court  of  Florida.    March  11,  1021.) 

(ByUalHU  by  the  OourU) 

1.  Deeds  «=»68(  I '/2)— Mental  weakness  alone 
Insuflloiant  to  authorize  oanoellatlon  of  deed. 

Mere  mental  weakness  will  not  authorize  a 
court  of  equity  to  set  aside  a  deed  if  it  does 
not  smoont  to  inability  to  comprehend  the  effect 
and  nature  of  the  transaction  and  is  unaccom- 
panied by  evidence  of  imposition  or  undue  in- 
fluence. 

2.  Appeal  and  error  «s9 1 009  (3)— Decree  sup- 
ported by  oonflloting  evidenea  not  reversed. 

Where  there  is  conflict  in  the  testimony,  but 
there  is  evidence  to  support  the  finding  of  the 
chancellor,  the  decree  will  not  be  reversed  un- 
less it  clearly  appears  to  be  erroneous. 

3.  Appeal  and  error  (8=>I009(3)--Cliam)ellor'« 
flndlng  will  not  be  disturbed,  where  no  clear 
preponderance  In  favor  of  either  party. 

The  finding  of  a  clianceUor  on  oonflicting 
evidence  will  not  be  disturbed  by  an  appellate 
court  where  the  mind  cannot  repose  with  entire 
confidence  and  certainty  on  a  conclusion  in  fa- 
vor of  either  party. 

4.  Insane  persons  «=32— Burden  of  proof  of  In- 
sanity rests  on  him  who  alleges  It. 

Every  person  is  presumed  to  be  sane  until 
the  contrary  appears,  and  in  dvil  actions  the 
burden  of  proof  of  insanity  rests  upon  him  who 
alleges  it. 

6.  Deeds  «=»2I  I  (I)— Grantor's  Insanity  must 
be  established  1^  preponderance  of  evidence. 
It  devolves  upon  him  who  seeks  to  avoid 
a  deed  on  account  of  insanity  of  the  grantor  to 
establish  the  fact  of  insanity  by  a  preponder- 
ance of  the  evidence. 

Appeal  from  Circuit  Ooort,  Jackson  Coun- 
ty; C.  L.  Wilson,  Judge. 

Salt  by  B.  W.  Travis  and  others  against 
Sim  Travis.  Decree  for  defendant,  and  com- 
plainants appeal.    Affirmed. 


James  H.  Finch  and  John  H.  Calhoun,  bctb 
of  Marlanna,  for  appellants. 
Paul  Carter,  of  Marlanna,  for  anteOee. 

WEST,  J.  The  object  of  this  suit  was  to 
set  aside  a  deed  of  conveyance  to  certain 
land  therein  described  as  a  cloud  upon  the 
title  and  for  partltlpn  of  the  land  attempted 
to  be  conveyed  thereby  among  the  complain- 
ants and  the  defendant 

The  complainants  are  helra  of  the  gran- 
tor, and  the  defendant  is  also  an  heir,  being 
a  son  of  the  grantor  and  brother  of  those  of 
the  complainants  who  are  described  In  the 
bin  as  her  dilldren. 

The  grounds  of  the  alleged  invalidity  of 
the  deed  which  It  Is  sought  by  this  suit  to 
have  declared  ineffectual  to  convey  any  title 
to  the  property  described  therein  to  the  de- 
fendant are  stated  In  the  bill  as  follows: 

"Complainants  show  your  honor  that  the  said 
Mary  Travis  at  the  time  of  the  making  of  said 
deed,  and  for  a  long  time  prior  thereto  and 
thereafter,  was  very  old  and  feeble-minded  and 
mentally  an  imbecile  and  luable  to  attend  to 
the  ordinary  affairs  of  lite  by  reason  of  her 
mental  condition;  she  made  said  deed  without 
any  valuable  consideration  from  the  said  de- 
fendant wliich  conveyed  her  entire  real  prop- 
erty, which  was  worth  about  $600  or  $700; 
that  she  bad  no  other  property  than  this;  that 
said  deed  is  v<rid  for  the  want  of  a  valuable 
consideration,  and  void  because  the  deceased, 
Mary  Travis,  was  not  of  a  mental  capacity 
sufficient  to  attend  to  the  kind  of  business  or 
to  manage  her  business  affairs;  that  the  said 
Mary  Travis  at  the  time  of  the  making  of 
said  deed  was  almost  insane;  in  fact,  they 
started  to  send  her  to  the  asylum,  but  by  rea- 
son of  the  fact  some  of  her  relatives  agreed  to 
take  charge  of  her  and  look  after  her  personal- 
ly, thus  keeping  her  away  from  the  asylum." 

By  answer  to  the  blU  defendant  denied 
that  the  grantor,  the  ancestor  of  complain- 
ants and  defendant,  was  at  the  time  of  the 
execution  of  the  deed  mentally  weak  and  in- 
competent to  make  a  deed,  denied  that  she 
was  unduly  Influenced  to  do  so  by  the  de- 
fendant, and  averred  that  the  consideration 
paid  by  him  for  such  deed  was  the  support  of 
the  grantor  by  the  defendant  during  her  life, 
and  that  she  was  at  the  time  of  its  execution 
in  all  respects  competent  to  make  the  deed. 

Testimony  was  taken,  and  upon  a  final 
hearing  a  decree  was  rendered  by  the  chan- 
cellor adjudging  the  deed  to  be  a  valid  con- 
veyance of  the  property  to  the  defendant, 
that  such  prc^erty  was  therefore  not  sub- 
ject to  partition,  and  dismissing  the  bilL 
There  was  no  specific  finding  upon  the  Issue 
of  tact  presented,  namely,  the  alleged  In- 
capacity of  the  grantor  to  make  a  valid  deed. 

There  are  several  assignments  of  error,  but 
the  only  question  presented  and  argued  is 
whether,  In  view  of  the  evidence,  the  decree 
should  have  been  for  defendant;  the  conten- 
tion being  that  the  evidence  was  auffideot 
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to  establish  the  fact  of  the  mental  Incom- 
petency of  the  grantor  to  make  a  valid  deed 
at  the  time  of  the  execution  of  the  convey- 
ance. 

[1]  This  court  has  held  that  mere  mental 
weakness  will  not  aathorize  a  court  of  equity 
to  set  aside  a  deed  if  it  does  not  amount  to 
inability  to  comprehend  the  efCect  and  nature 
of  the  transaction  and  Is  not  accompanied  by 
evidence  of  imposition  or  undue  influence. 
Clarke  et  aL  v.  Hartt  et  aL,  66  Fla.  77B,  47 
South.  819;  Waterman  v.  Higgins,  28  Fla.  660, 
10  South.  97. 

That  the  grantor  in  the  deed  under  consid- 
eration was  subject  to  what  may  have  been 
insane  delusions'  scans  to  be  established  by 
the  evidence. 

George  Spooner,  the  first  witness  for  com- 
plainants, who  was  a  nearby  neighbor,  tes- 
tified that  she,  the  grantor,  had  several  times 
told  his  wife  that  she  was  afraid  that  he,  the 
witness,  would  kill  her;  "that  the  echoes  had 
told  her  I  was  going  to  kill  her."  Be  testi- 
fied further  that  he  would  see  her  walking 
around  her  house  at  night  with  a  light,  and 
that  he  was  "afraid  she  would  bum  him 
out,  kill  herself,  or  something" ;  that  he,  with 
others  of  the  community,  because  of  their  be- 
lief that  she  was  mmtally  defective,  and  be- 
fore the  deed  was  made,  initiated  proceedings 
to 'have  her  adjudged  insane  and  committed 
to  the  hospital  for  the  insane  at  Chatta- 
hoochee, but  that  the  proceedings  were  aban- 
doned when  a  daughter  and  her  husband 
asked  to  be  permitted  to  take  her  and  care 
for  her  in  their  home. 

O.  T.  McDanlel,  a  witness  for  complain- 
ants who  lived  near  the  grantor  during  the 
latter  years  of  her  life,  testified  that  in  Ills 
opinion  she  was  mentally  unsound;  and  he 
also  testified  of  the  fear  entertained  and  ex- 
pressed by  her  that  the  witness  Oeorge 
Spooner  would  kill  her. 

Tom  Travis,  one  of  the  complainants,  a 
son  of  the  grantor,  testified  that— 

"She  was  Just  like  a  child;  Just  had  to  nurse 
her  like  a  child.  I  have  held  her  in  my  lap 
a  many  of  a  time  and  give  her  medidne,  and 
often  she  would  go  around  the  house  until  she 
fell  down  if  somebody  didn't  stop  her.  She 
would  pidc  at  the  doors  and  pick  at  the  dock, 
go  to  the  weU  and  get  a  drink  of  water  and 
back  and  go  around  tiie  well;  it  was  Just  con- 
tinually that  way  until  somebody  stopped  her. 
She  was  seared  of  me,  scared  of  my  diildren, 
and  I  would  prevail  with  her  and  tell  her  we 
would  not  hurt  her,  we  were  her  own  dear 
children,  and  sometimes  she  would  recognize 
us  and  sometimes  she  wouldn't." 

Eli  Banks,  one  of  the  complainants,  the 
son-in-law  into  whose  home  the  grantor  was 
taken  when  the  proceedings  to  have  her  ad- 
judged insane  were  abandoned,  in  his  testi- 
mony said: 

"I  carried  her  to  my  home,  and  at  night  she 
would  get  up  and  try  to  get  out  of  the  house, 
and  I  had  to  lock  the  door  to  keep  her  from. 
getting  oat,  and  one  night  she  ^d  get  away  and 


got  down  below  a  gentleman's  house  named 

and  would  boiler,   'Bayfield!    Bayfieldl 

wiiat  yoo  setting  that  house  on  fire  for?'  I 
heard  her  about  half  a  quarter  from  my  house 
across  the  field  and  found  her  and  got  her  and 
said,  'Come  on  back  home,  what's  the  matter;' 
she  said,  'Don't  you  see  the  fire;  that  boy  is 
burning  up  my  house;'  and  I  taken  her  and 
carried  her  back  home,  and  from  then  on  I 
bad  to  lock  the  bouse  up  and  stay  in  there 
myself,  because  sometimes  she  would  get 
away." 

Mary  Banks,  one  of  the  complainants,  the 
wife  of  EU  Banks  and  daughter  of  the  gran- 
tor, in  detailing  the  acts  of  the  grantor  which 
Indicated  to  her,  the  witness,  that  the  gran- 
tor was  incompetent,  said: 

"Wen,  in  the  first  place,  some  nights  she 
wonld  get  up  in  bed  at  dead  hoars  of  the  nii^t 
and  put  on  her  clothes  and  string  up  her  shoes 
and  put  oU  her  clothes  on  the  tmnks  and  open 
drawers  and  doors  and  sit  out  in  the  middle 
of  the  floor,  and  I  would  wake  up  and  ask  her 
what  she  was  doing  out  there,  and  she  said  she 
was  fixing  to  move,  she  was  looking  for  the 
echoes  to  come  and  move  her,  and  tai  one  tn- 
stance  she  got  away,  and  I  would  have  to  go 
and  hunt  her,  and  she  wonld  talk  rough  by- 
words, talk  to  herself  all  night,  and  some  nights 
she  would  get  up  and  go  out  on  the  porch  and 
holler  just  as  loud  as  she  could,,  talking  to  the 
echoes;  said  they  would  come  and  move  her. 
I  had  a  little  baby  at  that  time,  and  she  would 
tend  to  it  sometimes  and  threaten  to  throw  it 
out  doors,  and  then  she  would  pick  at  the  doors 
and  windows  and  for  half  hours  would  walls 
back  and  forth  picking  at  them  and  walking." 

This  witness  testified  further  that  the  de- 
fendant, Sim  Travis,  the  grantee  in  the  deed 
under  consideration,  with  whom  the  grantee 
made  her  home,  at  least  acquiesced  in  the 
action  taken  to  have  her  confined  In  the  hos- 
pital for  the  Insane  on  the  theoiy  that  she 
was  mentally  deficient  at  the  time.  The  tes- 
timony of  the  witness  on  this  point  ia  as  fol- 
lows: 

"Q.  When  they  started  to  send  her  off  to  the 
insane  hospital,  was  Sim  Travis  one  of  the 
parties  trying  to  send  her  off?  A.  Yes,  sir; 
one  of  the  head  ones,  because  he  sent  me  word 
about  two  weeks  before  that  to  come  see  about 
my  mother  that  she  was  losing  her  mind;  she 
would  wander  through  the  field  at  night  and  be 
would  find  her;  and  I  went  up  there  and  pre- 
vailed with  her  to  come  and  live  with  me,  and 
she  said  Tea,*  and  the  next  I  heard  she  was 
on  the  way  to  the  hospital,  and  I  got  my  hus- 
band to  go  up  there  that  evening  and  bring  her 
to  stay  with  me.  Q.  Did  Sim  say  anything 
to  you  about  whether  or  not  she  was  eras;? 
A.  Yes,  sir.  Q.  What  did  he  say  to  yon  about 
it?  A  He  told  me  she  was  losing  her  mind, 
that  she  was  gone  perfectly  crasy  at  times, 
and  he  could  not  be  at  home  to  see  after  her, 
and  Us  wife  was  ktatd  of  aflUcted,  and  he  was 
going  to  send  her  to  the  hospital  and  did  have 
her  on  the  way  there.  BIy  sister-in-law  come 
down  that  day  at  noon  and  told  me  about  it. 
Q.  You  mean  Sim's  wife?  A  No,  sir;  my  oth- 
er brother's  wife.  She  comes  down  and  tells 
me  to  go  and  see  the  last  of  my  mother  that 
my  brother  was  flxiag  to  send  her  to  the  say- 
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lam,  and  snre  enough  she  waa  at  the  depot, 
and  my  hasband  taken  her  and  brought  her 
home  with  him,  and  she  stayed  antil  he  come 
and  taken  her  away  again." 

There  U  other  testtmony  for  complainants 
to  a  like  effect  What  Is  recited  Is  for  the 
purpc^e  of  Illustrating  the  character  of  the 
evidence  offered  by  complainants.  On  the 
other  band,  there  la  testimony  of  witnesses 
for  defendant  in  which  the  opinion  Is  ex- 
pressed that  the  grantor  waa  mentally  cap- 
able at  the  time  of  the  execution  of  the  deed 
to  nnderstand  and  comprehend  what  she  was 
doing  when  the  deed  waa  made. 

W.  B.  Bedenbaugb,  a  witness  for  defend- 
ant, the  officer  before  whcwi  the  deed  was 
signed  and  acknowledged,  testified  that  at 
the  time  of  the  execution  of  the  deed  before 
him  he  inquired  why  she  made  the  deed  to 
Sim  Travis,  the  defendant,  her  son,  and  In 
reply  "she  said  she  promised  it  to  him  be- 
cause he  promised  to  take  care  of  her  as  long 
as  she  lived,  and  I  asked  her  If  that  was  the 
understandiiig,  and  she  said  'Tes.'  So  far  as 
being  crazy,  I  didn't  think  about  that"  He 
testified  farther  that  the  deed  was  executed 
at  the  home  of  the  grantee;  that  the  grantor 
was  living  there  at  the  time,  and  that  he,  the 
witness.  Judged  by  the  way  she  made  the 
deed  that  she  was  able  to  attend  to  ordinary 
business  matters;  that  the  defendant  en- 
gaged him  to  prepare  the  deed  and  go  to  his 
home  and  take  the  acknowledgment  of  the 
grantor  and  paid  him  for  the  service. 

J.  H.  Pope,  a  witness  In  behalf  of  defend- 
ant, testified  that  he  was  one  of  the  witnesses 
to  the  deed  and  he  identified  his  signature 
upon  it  as  a  witness.  He  testified  further  that 
he  lived  near  the  grantor  and  that  "she 
seemed  to  be  perfectly  rational  at  times  that 
day  (meaning  the  day  of  the  execution  of  the 
deed)  and  seemed  to  know  what  she  was  do- 
ing." Upon  cross-examination  it  was  de- 
veloped that  this  witness  was  one  of  the  par- 
ties to  the  petition  to  have  the  grantor  ad- 
judged insane. 

J.  N.  Wilson,  at  whose  store  the  grantor 
bought  goods,  testified  that  she  was  in  his 
store  a  short  while  before  she  went  down  to 
Eli  Banks',  the  son-in-law  into  whose  home 
she  was  taken  at  the  time  of  the  instltutlcHi 
of  the  Insanity  proceeding,  and  at  that  time 
"she  could  change  money  and  ask  the  price 
of  things,  and  If  she  thought  it  was  too  high 
she  wouldn't  buy  it";  that  he  saw  nothing 
wrong  with  her  mental  condition  at  that 
time.    He  further  gave  testimony  as  follows: 

"Q.  Yon  are  not  in  a  position  to  swear,  posi- 
tively whether  she  waa  or  was  not  insane?  A. 
At  what  time?  Q.  At  any  time  prior  to  ber 
death?  A.  Yen,  sir;  I  am  in  a  position  to 
■wear  she  was  not  insane." 

W.  H.  Ham,  a  witness  for  defendant  testi- 
fied that  he  knew  the  grantor  during  the 
year  1916,  the  year  before  abe  died;  that  be 


"never  did  hear  of  ber  being  crasy."    Testi- 
fying further,  be  said: 

"A.  I  asked  her  did  she  know  what  she  was 
doing  when  she  made  this  deed,  and  she  said, 
"That  I  did;'  said.  T  know  Jost  as  good  as 
anybody;  I  want  Sim  to  have  the  land.'  Q. 
Did  she  say  anything  about  whether  Sim  sup- 
ported her?  A  Said  he  was  taking  care  of  her 
and  she  wanted  him  to  have  it  Q.  How  long 
was  that  before  she  died?  A.  About  a  year; 
I  don't  recollect  the  date  exactly;  I  Imow  it 
was  at  least  a  year." 

Testifying  fnrtber,  he  said: 

"Q.  How  came  yon  to  ask  her?  A.  The 
question  came  up,  and  Bight  told  her  she  didn't 
know  what  she  was  doing,  and  I  asked  her,  I 
said,  'Aunt  Mary  did  you  know  what  yon  were 
doing  when  yoa  made  that  deed  to  Sim?'  She 
said,  That  I  did;  I  knowed  just  as  good  as 
anybody.' " 

H.  J.  Burke,  a  witness  for  defendant,  tes- 
tified, with  respect  to  the  mental  condition  of 
the  grantor  at  the  time  of  the  execution  of 
the  deed  under  consideration,  as  follows: 

"Q.  State  what  her  meotal  condition  was.  A. 
Good  as  it  has  ever  been  so  far  as  I  know.  Q. 
Did  she  indicate  she  had  lost  her  mind?  A. 
No,  sir.  Q.  Could  she  talk  intelligently  on 
matters?  A.  Yes,  sir.  Q.  Did  you  hear  her 
make  a  statement  about  the  deed  she  made  to 
Sim?  A.  Yes,  sir.  Q.  State  what  she  said. 
A.  She  said  all  the  boys  had  forsaken  and  left 
her,  and  she  had  done  made  Sim  a  deed  to  the 
balance  of  the  land,  had  made  Eight  a  deed  to 
half  an  acre  of  the  land;  that  was  the  land 
we  were  staking  off  so  they  could  fence  it; 
and  she  wanted  Sim  to  have  the  balance  and 
had  made  him  a  deed.  I  forget  whether  the 
party  that  drew  this  deed  was  there  or  not, 
but  anyhow  me  and  Mr.  Pope  and  — —  were 
there  and  settled  the  lines,  and  Sim  give  back 
a  little,  give  XSght  a  little  more  than  was  com- 
ing to  him.  Q.  You  say  you  saw  nothing  to  in- 
dicate she  was  crazy?  A.  Not  a  thing  in  the 
world.  Q.  How  long  you  been  knowing  her? 
A.  Since  1901." 

Sim  Travla,  the  defendant  testified  tbat 
at  the  time  the  grantor  made  the  deed  her 
mind  was  all  right  and  she  knew  what  she 
was  doing.  He  also  testified  that  he  had 
lived  with  his  mother  all  his  life  and  took 
care  of  her  during  all  the  latter  years  of  her 
life.  He  denied  that  he  Initiated  the  proceed- 
ing to  have  his  mother  confined  in  the  hospi- 
tal for  the  Insane  at  Chattahoochee  and  as- 
serted that  he  had  absolutely  nothing  what- 
ever to  do  with  It 

The  deed  was  executed  on  the  30th  day  of 
October,  1915,  after  the  proceeding  to  have 
the  grantor's  mental  condition  inquired  Into 
was  suggested  and  abandoned,  and  she  died 
on  the  Slst  day  of  May,  1916,  being  at  the 
time  about  80  years  of  age.  That  she  was  In 
a  weakened  mental  and  physical  condiUon 
at  the  time  of  the  execution  of  the  deed  is. 
from  all  the  testimony,  an  Inescapable  con- 
clusion, but  it  does  not  follow  that  she  was 
incompetent  at  the  time  to  make  a  valid  ooor 
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Teyaiice  of  her  property.  To  avoid  the  con- 
veyance it  is  necessary  to  prove  tliat  the 
powers  of  tier  mind  were  so  affected  as  to 
lender  ber  incapable  of  comprehending  the 
nature  and  effect  of  the  transaction.  There 
is  direct  conflict  in  the  evidence  on  this  point, 
and  It  may  be  said  that  the  witnesses  for  the 
complainants  had  a  better  opportunity  of  ob- 
serving the  conduct  and  of  Judging  the  men- 
tal condition  of  the  grantor,  but  to  this  it 
may  be  replied  that  most  of  them  were  in- 
terested in  the  resnlt  of  the  suit,  whereas  the 
witnesses  for  defendant,  with  the  exception 
of  defendant  himself,  were,  so  far  as  the 
record  shows,  not  Interested.  It  may  also 
be  said  that  the  circumstance  that  the  effect 
of  the  deed  was  to  give  all  that  the  grantor 
possessed  to  one  child  and  exclude  all  others 
bearing  the  same  relation  to  her  should  have 
weight  In  the  consideration  of  the  case,  and 
this  is  true,  but  the  fact  that  she  had  made 
ber  fa<Bne  with  tliis  son  during  the  latter 
years  of  her  life,  and  that  be  had  cared  for 
and  contrlbnted  to  her  maintenance  during 
that  period,  should  also  be  given  weight,  and 
In  that  sltnatlon,  giving  this  property  to  him, 
which  was  of  the  value  of  approximately 
^,000,  does  not  necessarily  indicate  irra- 
tionality, but  may  with  as  much  reason  in- 
dicate that  stie  was  grateful  for  wliat  he  had 
done  and  was  attempting  in  a  measure  to  re- 
pay liim.  There  is  no  evidence  tliat  there 
was  any  undue  inflpuenoe  exerted  over  her. 

[2, 3]  The  testimony  seems  to  have  been 
taken  before  the  chanc^or,  and  the  rule  is 
that,  where  the  testimony  is  conflicting,  but 
there  is  evidence  to  support  the  finding  of 
the  chancellor,  the  decree  will  not  be  re- 
versed unless  it  clearly  appears  to  be  errone- 
ous. Hill  V.  Beacham  et  al.,  79  Fla.  430,  85 
South.  147;  Douglas  et  ux.  v.  Ogle,  85  South. 
243 ;  Whidden  v.  Rogers,  Jr.,  Trustee,  78  Fla. 
93,  82  South.  611;  Boyd  v.  Qosser,  78  Fla.  64, 
82  South.  768,  6  A.  L.  E.  600;  Brlckell  v. 
Town  of  Ft  Lauderdale,  75  Fla.  622,  78 
South.  681 ;  Manasse  v.  Button  Bank,  75  Fla. 
327,  78  South.  424;  Mlckens  v.  Mickens,  75 
Fla.  891,  78  South.  287;  Smith  v.  O'Brien,  75 
Fla.  252,  78  South.  13;  Simpson,  Trustee,  v. 
First  National  Bank,  74  Fla.  639,  77  South. 
a04 ;  Farrell  v.  Forest  Inv.  Co.,  73  Fla.  191, 
H  South.  216,  1  A.  L.  R.  25;  Guerra  v.  Oult- 
errez,  66  Fla.  570,  64  South.  232.  Stated 
somewhat  differently,  the  flnding  of  a  chan- 
cellor on  conflicting  evidence  will  not  be  dis- 
turbed by  an  appellate  court  where  the  mind 
cannot  tepoae  with  entire  confidence  and 
certainty  on  a  conclusion  in  favor  of  either 
party.  Baggott  v.  Otis,  65  Fla.  447,  62  South. 
862;  Storah  et  al.  v.  Wilcox,  59  Fla.  601,  52 
South.  12. 

[4, 1]  The  presumption  is  that  the  grantor 
was  sane,  and  the  burden  of  proof  upon  the 
Issne  of  her  alleged  mental  incapacity  to 
make  a  valid  conveyance  was  upon  complaln- 


ant&    As  we  have  said,  there  Is  oonfliet  In 
the  evidence  upon  this  Issoe,  and  the  decree 
appealed  from  does  not  clearly  appear  to 
be  erroneous. 
The  decree  is  therefore  affirmed. 


BROWNE,   C.  X,  and  TATLOB, 
FIELD,  and  ELLIS,  JJ.,  concur. 


WHIT- 


(81  Fla.  12S) 
CITY  OF  TALLAHASSEE  v.  HAWE8. 

(Supreme  Court  of  Florida.    Feb.  8,  1921. 
Rehearing  Denied  Match  25,  192L) 

(SyUabu*  by  the  Court.) 

1.  Mnnlclpal  oorporatlon  4b»82I(9)  —  UJaiy 
by  falling  of  awning  beoause  of  defeotive  post 
Jerked  away  by  borss  hitobsd  thereto  held  to 
praseat  Jary  quostloo. 

Where  a  dedaration  alleges  that,  as  a  re- 
sult of  the  city's  negligence,  a  pedestrian  was 
iDJured  by  the  falling  of  an  awning  over  a  city 
sidewalk,  when  a  defectively  secured  support 
post  was  jerked  from  under  the  awning  by 'a 
horse  hitched  thereto,  and  the  evidence  shows 
without  objection  that  "hitching  horses  to  posts 
on  that  street  was  a  pretty  common  practice," 
and  that  the  defective  condition  of  the  post 
supporting  the  awning  was  apparent  and  had 
been  so  for  some  weeks,  and  the  same  post  had 
a  short  time  before  been  jerked  from  its  proper 
place  by  a  horse  hitched  thereto,  a  verdict  and 
judgment  for  the  plaintiff  are  not  erroneous 
as  matter  of  law. 

EUlis  and  Taylor,  JJ.,  dissenting. 

(A.Mitionol  SyOsbM  (y  B^torial  8taf.) 

2.  Municipal  eorporatlons  4=3779  — City  mast 
see  that  awslngs  over  sidewalk  do  sot  Injurs 
pedestrians. 

It  is  the  dnty  of  a  city  to  take  due  care 
that  awnings  over  the  sidewalk  and  the  posts 
supporting  them  are  so  constructed  and  main- 
tained that  in  Uieir  ordinary,  usual,  or  cus- 
tomary uses  they  would  not  injure  pedestrians 
properly  passing  along  the  sidewalk. 

3.  Munloipai  corporations  «=3800(5)— City  lla« 
ble  In  respeot  to  awnings  for  Injuries  whiok 
night  bs  reasonsbly  oontsnplated. 

A  city's  liability  for  allowing  awnings  and 
supporting  posts  to  be  maintained  over  side- 
walks covers  injuries  caused  in  the  ordinary, 
usual,  or  customary  uses  of  posts  supporting 
the  awnings,  where  such  uses  may  reasonably 
have  been  contemplated  as  the  proximate  re- 
sult of  negligence  in  maintenance  of  such  awn- 
ings and  posts,  whether  such  result  was  con- 
templated or  not. 

4.  Municipal  oorporatloss  «=38I6(8)— DedarOf 
tign  held  to  allow  proof  of  Injury  proximatsly 
resulting  from  fail  of  awning. 

In  a  pedestrian's  action  against  a  city  tor 
personal  injuries,  under  a  declaration  alleging 
that  a  horse  was  tied- to  a  post  supporting  sa 
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awning  over  tbe  sidewalk  and  that  the  horse 
pnlled  from  nnder  the  awning,  which,  because 
of  its  nnsafe,  insecure,  and  defective  condition 
in  not  having  the  post  supporting  it  mortised 
into  or  fastened  to  the  sidewalk,  and  in  not 
being  securely  and  properly  fastened,  "instant- 
ly fell  upon  the  plaintiff,"  plaintiff  could  prove 
injury  proximately  resulting  from  an  accident 
in  the  ordinary,  usual,  or  customary  use  of  the 
post  supporting  the  awning. 

Error  to  CSrcult  Court,  Leon  County;  B. 
C  Love,  Judge. 

Action  by  Thomas  J.  Hawes  against  tbe 
City  of  Tallabassee.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Myers  tc  Myers,  of  Tallahassee,  for  plain- 
tiff in  error. 

W.  J.  Oven,  of  Tallabassee,  for  defendant 
In  error. 

WHITFIELD,  J.  The  dedaratlon  herein 
alleges  that  tbe  dty  did  "wrongfully  and 
negligently  suffer  and  permit  a  certain  side- 
walk on"  a  named  street  In  the  city  "to  be- 
come and  remain  In  such  an  unsafe.  Insecure, 
and  defective  condition  and  dangerous  to 
pedestrians  passing  along  and  over  said  side- 
walk"; that  while  plaintiff  was  walking 
along  said  sidewalk  In  front  of  a  stated  build- 
ing "under  the  awning  projecting  therefrom 
and  over  said  sidewalk,  a  horse,  which  was 
tied  to  the  posts  or  supports  supporting  tbe 
outer  edge  of  said  awning  and  running  from 
the  sold  awning  down  to  and  resting  u])ou  tbe 
surface  of  said  sidewalk,  became  frightened 
and  lunged  or  jerked  at  the  lines  with  which 
said  horse  was  so  tied  to  said  post,  and  by 
such  lunge  or  jerk  pulled  from  under  the  said 
awning  the  post  or  support  to  which  said 
horse  was  fastened,  whereupon,  and  without 
any  knowledge  or  warning  to  the  plaintiff, 
or  without  any  knowledge  on  bis  part  previ- 
ous thereto  of  tbe  defective  and  dangerous 
condltl<m  of  said  sidewalk  to  pedestrians 
passing  thereover,  the  said  awning,  by  rea- 
son of  its  unsafe,  insecure,  and  defective  con- 
dition In  not  having  the  post  supporting  it 
mortised  into  or  fastened  to  the  sidewalk,  and 
In  not  being  securely  and  properly  fastened  to 
the  said  building,  instantly  fell  upon  the 
plaintiff"  Injuring  him.  A  demurrer  to  the 
declaration  was  overruled,  and  at  the  trial 
on  a  plea  of  not  guilty,  verdict  and  judgment 
for  the  plaintiff  In  $1,000  damages  were  r«i- 
dered,  and  tbe  defendant  took  writ  of  error. 

In  considering  this  unusual  case,  the  court 
Is  assisted  by  able  briefs  and  oral  argu- 
ments by  counsel  for  the  parties. 

[2,  3]  The  defendant's  duty  was  to  take  due 
care  that  the  awning  and  the  posts  support- 
ing It  were  so  constructed  and  maintained 
that  in  their  ordinary,  usual,  or  customary 
uses  they  would  not  Injure  pedestrians  prop- 
erly passing  along  the  sidewalk.  The  de- 
fendant's liability  In  damages  covers  Injuries 
caused  In  the  ordinary,  usual,  or  customary 


use  of  the  posts  supporting  the  awnings, 
where  such  Injuries  reasonably  may  have 
been  contemplated  as  a  proximate  result  of 
negligence  In  the  erecti(»>  and  maintenance 
of  tbe  awning  and  posts  <m  or  over  tbe  side- 
walk, whether  such  result  was  actually  con- 
templated or  not  See  City  of  Tallahassee 
V.  Fortune,  3  Fla.  19,  52  Am.  Dec.  358 ;  13  B. 
C.  L.  p.  311 ;  City  of  Jacksonville  y.  Drew,  19 
Fla.  106,  45  Am.  Rep.  6 ;  City  of  Pensacola  v. 
Jones,  58  Fla.  208,  50  South.  874 ;  Key  West 
V.  Baldwin,  69  Fla.  136,  67  South.  808. 

In  Janes  v.  City  of  Tampa,  52  Fla.  292,  42 
South.  729, 120  Am.  St  Rep.  203,  U  Ann.  Gas. 
610,  the  dty  negligently  permitted  lumber, 
etc.,  to  occupy  a  large  part  of  a  street  that 
was  being  used  for  horse  vehicle  traffic,  and 
a  team,  without  fault  or  negligence  on  the 
pert  of  the  driver,  becoming  frightened,  was 
injured  by  running  into  the  lumber,  etc,  in 
the  street  Such  an  Injury  being  a  conse- 
quence that,  from  tbe  ordinary  use  of  the 
street,  should  have  been  contemplated  by  tbe 
city  in  negligently;  permitting  the  dangerous 
obstruction  to  occupy  an  undue  portion  of 
the  street  then  being  used  for  usual  street 
purposes,  It  was  held  that  a  cause  of  action 
against  the  city  was  alleged. 

In  Hembling  t.  City  of  Grand  Rapids,  99 
Mich.  292,  58  N.  W.  810,  a  horse  hltcfaed  to  a 
plank  in  a  wood  sidewalk  jerked  the  plank 
out  and  a  passing  pedestrian  stepped  In  tbe 
hole  and  was  injured.  In  that  case  It  did 
not  appear  that  hitching  a  horse  to  planks  In 
tbe  sidewalk  in  that  dty  was  an  ordinary, 
usual,  or  customary  use  of  the  planks,  so  as 
to  make  it  the  duty  of  the  dty  to  take  care 
that  the  planks  In  the  sidewalk  could  not 
i%adlly  be  jerked  out  of  place  by  a  horse 
hitched  thereto  as  pedestrians  axe  passing 
by.  The  city  was  held  to  be  not  liable  for 
the  injury  to  the  pedestrian. 

[4]  In  this  case  the  declaration  alleges 
that  a  horse  was  tied  to  a  post  supporting  an 
awning  over  the  sidewalk,  and  that  as  plain- 
tiff passed  along  the  sidewalk  the  horse  pnll- 
ed the  post  from  under  the  awning,  wtiereup- 
on  "the  said  awning,  by  reasim  of  its  lusafei 
Insecure,  and  defective  condition  In  not  bav- 
ln£  the  post  supporting  it  mortised  into  or 
fastened  to  the  sidewalk,  and  In  not  being 
securely  and  properly  fastened  to  tbe  said 
building,  instantly  fell  upon  the  plaintiff.'* 

Under  these  allegations  the  plaintiff  could 
prove  an  Injury  proximately  resulting  from 
an  acddent  in  the  ordinary,  usual,  or  custo- 
mary use  of  the  post  supporting  tbe  awning. 
It  is  not  alleged  that  It  was  customary  in  the 
dty  to  hitch  a  horse  to  posts  supporting  awn- 
ings over  sidewalks,  but  no  ground  of  the  de- 
murrer to  the  declaration  goes  spedflcally  to 
this  point  And  even  If  the  declaration  was 
technically  defectiTe  In  this  particular,  and 
the  demurrer  was  good,  tbe  error,  if  any, 
was,  under  tbe  provisions  of  chapter  62^ 
Acu  of  1911,  rendered  Immaterial  when  it 
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was  wlthont  objection  sbovm  by  testimony 
that  "hitching  horses  to  posts  on  that  street 
was  pretty  common  practice,"  and  that  the 
post  had  been  "not  safe"  for  a  month  or  two, 
and  that  officers  of  the  city  passed  there 
from  time  to  time,  to  whom  the  condition  of 
the  post  would  have  been  apparent  If  they 
had  examined  It  The  bottom  of  the  post 
had  been  pulled  oat  of  Its  proper  place  by  a 
horse  a  short  time  before,  but  the  post  still 
supported  the  awning. 

The  defendant  conld  not  have  been  misled 
by  the  failure  to  allege  that  it  was  custom- 
ary to  hitch  horses  to  posts  supporting 
awnings  over  sidewalks  in  the  dty,  and  as 
the  plalntUF  proved  a  liability  without  objec- 
tion under  allegations  that  do  not  wholly 
fail  to  state  a  cause  of  action,  the  error,  if 
any.  In  overruling  the  demurrer  to  the  deo- 
laratioo  was  not  material  after  verdict. 
Chapt^  6223,  Acts  1911;  Tampa  &  J.  R.  Go. 
V.  Crawford,  67  Fla.  77,  64  South.  437; 
Stiindard  Phosphate  Go.  v.  Lunn,  66  Fla.  220, 
63  South.  429;  De  Funlak  Springs  v.  Perdue, 
69  Fla.  328,  68  South.  234 ;  Gonzalez  v.  City 
of  Pensacola,  6S  Fla.  241,  61  South.  603,  Ann. 
Cas.  19150, 1920;  National  Surety  Oo,  v.  Wil- 
liams, 74  Fla.  446,  77  South.  212. 

The  awning  was  supported  by  two  posts. 
The  post  pulled  out  by  the  horse  was  not 
fastened  to  the  sidewalk,  but  merely  rested 
on  th^  outer  edge  of  the  sidewalk. 

It  being  "pretty  common  practice"  to 
hitch  horses  to  awning  posts  on  that  street. 
it  reasonably  should  have  been  contemplated 
that  an  insecure  post  supporting  a  wood  and 
galvanized  Iron  awning  over  the  sidewalk 
might  be  pulled  out  by  a  horse  hitched  there- 
to, thus  precipitating  the  heavy  awning  upon 
any  pedestrian  passing  by  on  the  sidewalk, 
particularly  should  such  a  happening  have 
been  contemplated  when  the  post  had  there- 
tofore been  pulled  out  of  its  place  by  a  horse 
hitched  to  It,  and  the  post,  being  the  main 
support  of  the  awning,  had  remained  in  a 
noticeably  unsafe  condition  for  some  days. 

In  view  of  the  uncontested  testimony  as  to 
the  "common  practice"  of  hitching  horses  to 
posts  supporting  awnings  over  the  sidewalks 
on  that  street,  and  of  the  condition  of  the 
post  before  and  at  the  time  of  the  Injury, 
technical  errors,  if  any.  In  giving  or  refusing 
charges,  were  not  harmfuL 

[1]  A  ground  of  liability  appearing  in  the 
testimony  that  was  adduced  under  the  alle- 
gations as  to  the  negligence  of  the  defendant, 
the  verdict  and  judgment  do  not  appear  to 
be  contrary  to  law. 

The  holding  here  does  not  conflict  with,  but 
is  in  accord  with,  the  following  rule  formu- 
lated by  counsel  for  the  plaintiff  in  error: 

"Where  two  canaes  combine  to  produce  an 
injary,  both  in  their  nature  proximate,  the  one 
being  a  defect  in  a  city  street,  and  the  other 
some  accident  for  which  neither  party  was  re- 
^ODsible,  and  which  the  city  was  under  no  ob- 


ligation to  foresee  and  guard  against,  the  dty 
is  not  liable,  even  though  the  plaintiff  was  not 
at  fault,  and  the  injury  would  not  have  been 
snstained  bat  for  the  defect  in  the  street." 

In  this  case  the  customary  hitching  of 
horses  to  posts  supporting  awnings  over 
sidewalks  In  the  dty  put  upon  the  city  an 
"obligation  to  foresee  and  guard  against"  la- 
juries  to  pedestrians  caused  by  the  jerking  of 
the  posts  from  their  places  by  horses  hitched 
thereto.  This  oould  readUy  be  done  by  se- 
curing the  posts  in  position  or  by  securely 
.attaching  the  awnings  to  the  buildings  with- 
out posts. 

Judgment  affirmed. 

BROWNB,  a  J„  and  WXST,  J.,  ooncnr. 

EILLIS,  J.  (dissenting).  This  action 
grows  out  of  an  injury  to  the  defendant  In 
error,  resulting  from  the  falling  upon  him  of 
an  awning,  erected  over  a  sidewalk  along 
which  the  defendant  in  error  was  walking. 
The  principle  upon  which  It  is  contended 
that  the  dty  la  liabl»  Is  that  it  was  the  dty's 
duty  to  use  proper  care  to  guard  the  side- 
walk from  dangers  which  existed  by  the  dty's 
consent;  that  the  omission  to  use  such  care 
by  the  dty  constitutes  negligence  upon  Its 
part  for  which  it  must  respond  in  damages 
for  an  Injury  to  any  one  caused  proximately 
by  such  negligence. 

The  declaration  Is  In  three  counts.  The 
first  two  allege  that  the  dty  negligently  per- 
mitted a  certain  frame  awning  projecting 
over  the  sidewalk  at  a  certain  point  on  a  cer- 
tain street  to  become  and  remain  in  an  un- 
safe and  defective  condition  and  dangerous 
to  pedestrians  passing  along  the  sidewalk; 
that  the  awning  was  without  sufficient  sup- 
ports, fastenings,  and  stays  to  prevent  its 
falling  upon  pedestrians.  These  two  counts 
allege  that  the  plaintiff  below  was  walking 
along  the  sidewalk  and,  while  under  the  awn- 
ing, a  horse  which  was  tied  to  one  of  the 
posts  of  the  awning  which  supported  its  out- 
er edge  became  frightened  and  jerked  the 
lines  with  which  it  was  tied  and  pulled  the 
post  from  under  the  awning,  which  fell  upon 
the  plaintiff  and  Injured  him. 

The  third  count  alleges  that  the  dty  negli- 
gently permitted  the  sidewalk  on  a  certain 
street  at  a  certain  place  to  become  and  re- 
main in  an  unsafe  and  defective  condition 
and  dangerous  to  pedestrians  passing  along 
the  sidewalk,  and  that,  while  the  plaintiff 
was  walking  along  the  sidewalk  and  under 
the  awning,  the  horse  which  was  tied  to  the 
post  supporting  the  outer  edge  of  the  awning 
became  frightened  and  jerked  the  post  from 
under  the  awning,  which  feu  upon  the  plain- 
tiff and  injured  him.  This  count  alleged 
that  the  awning  post  to  which  the  horse  waa 
tied  was  not  "fastened  or  mortised"  In  the 
sidewalk. 

It  then  affirmatively  appears  from  the  deo- 
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laratlon  tbat  the  prozlnuite  cause  of  the  In- 
Jury  was  the  force  exerted  by  the  frightened 
horse  in  jerking  away  the  support  of  the 
awning  and  causing  It  to  fall.  The  city's 
liability,  therefore,  for  an  Injury  to  a  pedes- 
trian caused  in  that  manner,  would  depend 
upon  the  city's  duty  to  use  such  care  as  Is 
reasonably  necessary  to  avoid  sucb  danger 
to  pedestrians,  and  that  duty  would  depend 
upon  the  city's  consent  or  acquiescence  in  the 
use  of  those  particular  awning  posts,  or  awn- 
ing posts  generally  in  Che  city  for  tying 
horses  or  other  such  animals  to  them.  The 
majority  opinion  concedes  so  much.  It  states 
tiiat  the  "defendant's  liability  in  damages 
covers  injuries  caused  In  the  ordinary,  usual, 
or  customary  use  of  the  posts  supporting  the 
awning. 

It  is  not  alleged  that  the  awning  was  an 
obstruction  and  interfered  with  the  ordinary 
use  of  the  street ;  therefore  the  case  of  Janes 
V.  City  of  Tampa,  52  Sna.  292,  42  South.  729, 
120  Am.  St  Rep.  205,  11  Ann.  Ga&  610,  has 
no  application.  Nor  la  it  alleged  that  hitch- 
ing a  horse  to  the  awning  posta  in  the 
city  was  an  ordinary,  uaual,  or  customary 
use  of  the  awning  posts;  therefore  the  case 
of  Hembllng  t.  City  of  Grand  Rapids,  99 
Mich.  202,  58  M.  W.  810,  does  apply,  and 
is  authority  for  the  position  that,  (n  the 
absence  of  such  customary  use  of  awn- 
ing posta  in  this  dty,  it  would  not  be  liable 
for  an  Injury  to  a  pedestrian  caused  in  the 
manner  alleged  in  the  declaration. 

But  If  hitching  horses  to  awning  {KWts 
In  Tallahassee  is  a  usual  and  customary  use 
of  sucb  poets,  and  the  city  is  deemed  to  have 
consented  or  acquiesced  in  such  custom,  it 
is  a  necessary  element  In  the  plaintiff's  right 
to  recovery,  and  a  failure  to  allege  sucb  cus- 
tom in  the  declaration  renders  it  fatally 
defective  as  stating  a  cause  of  action,  l)e- 
cause  a  declaration  in  an  action  at  law 
should,  by  direct  allegations,  or  by  fair  in- 
ference from  direct  allegations,  .contain  all 
essentials  of  a  cause  of  action.  See  German- 
American  Lumber  Co.  t.  Brock,  56  Fla. 
677,  46  South.  740;  Leynes  v.  Tampa  Foun- 
dry &  Mach.  Co.,  56  na.  488,  47  South.  918; 
Woodbury  v.  Tampa  Waterworks  Co.,  67 
Fla.  249,  49  South.  656,  21  L.  R.  A.  (N.  S.) 
1034 ;  Sylvester  v.  Lichtenstein,  61  Fla.  441, 
55  South.  282;  Williams  v.  Prlngle,  61  Fla. 
485,  54  South.  452. 

The  rule  that  where  a  declaration  falls  to 
allege  substantive  facts  that  are  essential 
to  a  right  of  action  the  trial  court  or  apijel- 
late  coorf  may  take  notice  of  snch  fatal  de- 
fect and  make  proper  disposition  of  the 
cause  has  been  announced  by  this  court. 
See  Hall  t.  Northern  &  Southern  Co.,  55 
Fla.  242,  46  South.  178;  Sylvester  v.  Lich- 
tenstein, supra;  Capital  City  Bank  v.  HIl- 
son,  59  Fla.  216,  si  South.  853;  Kirton  v. 
Atlantic  Coast  Line  B.  Co.,  67  FU.  79,  49 
South.  1024. 

Xbese  rules  of  pleading  are  elementary. 


Merely  to  state  them  la  to  prove  th^  valid- 
ity. They  rest  upon  the  doctrine  that  the 
defendant  in  every  action  should  be  ap- 
prised with  sufficient  definlteness'  and  clear- 
ness of  the  charge  which  seeks  to  fasten  a 
liability  upon  him  to  the  end  that  he  may 
be  enabled  to  prepare  a  prc^>er  defense.  Noc 
to  do  that  is  to  take  him  him  by  surprise,  t6 
put  him  at  a  disadvantage^  to  handicap  him 
in  a  court  of  Justice,  to  deny  him  equal  pro- 
tection, to  Impose  upon  him,  oppress  him,  tyiv 
annlze  over  him,  and  defraud  him. 

According  to  the  declaration,  the  negligent 
act  or  omission  of  the  city  consisted  in  its 
failure  to  cause  awnings  to  be  erected  of 
such  materials  aOd  with  such  substantlal- 
ness  as  to  resist  the  force  that  might  be  ex- 
erted upon  them  by  frightened  horses  thkt 
may  be  tied  to  them  by  ropes  or  lines  suffi- 
cient to  resist  the  struggles  of  the  horses. 
The  omission  of  the  dty  to  make  provision 
against  such  dangers  oould  not  constitute 
negligence  unless  the  dty  consented  to  or 
acquiesced  in  the  custom  of  tying  horses 
to  awning  posts,  which  custom,  if  it  exist- 
ed, certainly  would  add  an  element  of  dan- 
ger entirely  foreign  to  that  which  may  rea- 
sonably be  said  to  exist  to  pedestrians  from 
the  erection  of  awnings  over  sidewalks  in 
dties.  Awnings  over  sidewalks  are  not  erect- 
ed in  dtles  to  serve  as  "horse  racks"  or 
hitching  posts.  Such  purpose  Is  foreign,  non- 
essential, acddental  to  that  which  aii  awn- 
ing is  Intended  to  serve. 

It  is  simply  unreasonable  to  say  that  when 
on  awning  is  erected  over  a  sidewalk  ln~  a 
city  It  becomes  the  city's  duty  to  cause  It  to 
be  constructed  of  such  materials  or  in  such 
manner  as  to  resist  any  force  that  may  be 
exerted  upon  it  by  a  pair  of  mules  or  a  hone 
which  may  be  tied  to  it  by  ropes  and  whidi 
may  become  frightened  and  try  to  break 
away.  It  is  irrational  to  suppose  that  such 
a  sequence  of  events  might  follow  upon  the 
erection  of  an  awning  over  a  sidewalk  to 
protect  pedestrians  and  the  building  front 
from  the  sun's  rays  and  rains,  unless  a  cus- 
tom existed  in  the  community  of  hitching 
horses  to  the  awning  posts.  If  that  custom 
existed,  the  dty's  duty  would  be  apparent. 
If  it  did  not  exist,  there  would  be  no  duty 
upon  the  dty's  pait  to  take  any  reasonable 
precaution  to  avoid  sudi  danger. 

The  dedaration  did  not  allege  sucb  cus- 
tom. It  was  therefore  deflcient  In  an  e»- 
sential  allegatl<m  of  fact,  a  fact  necessary 
to  the  defoidant's  liability,  an  essential  de- 
ment to  a  cause  of  action  resulting  from 
injury  occurring  as  the  declaration  alleged. 

A  recovery  can  be  had  cmly  upon  the  case 
made  by  the  declaraticm ;  the  allegata  and 
probata  must  corree^nd.  If  no  case  is  made 
by  the  dedaration,  there  can  be  no  recovery 
upon  the  case  made  by  the  proof,  however 
perfect  the  latter  may  be.  See  Coons  v. 
Prltchard,  69  Fla.  862,  68  South.  225,  L.  &, 
A.  1916F,  658;  Ingram-Dekle  Lumber  Oo^  r. 
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Geiger,  71  Fla.  S90,  71  Sontb.  5B2,  Ann.  Cos. 
1918A,  971 ;  Louisville  &  N.  R.  Oo.  v.  Guy- 
ton,  47  Pla.  188,  36  South.  84. 

But  the  majority  opinion  holdB  that  under 
chapter  6223,  Acta  of  1911,  the  "technical 
defect"  was  cured  by  verdict  It  was  not 
the  purpose  of  that  act  to  sacrlflee  ]ustl(« 
to  dispatch  nor  to  derive  a  party  litigant 
of  the  rliETht  to  be  advised  of  the  charge 
against  him. 

It  is  said  that  the  dty  could  not  have 
be«i  misled  by  the  failure  to  allege  that  it 
was  customary  to  hitch  horses  to  posts  sup- 
porting awnings  over  sidewalks  In  the  dty. 
The  point  Is  that  the  failure  to  allege  that 
fact  and  that  the  custom  was  acquiesced 
In  by  the  dty  was  necessary  to  the  state- 
ment of  a  cause  of  action.  The  faUnre  to 
make  that  allegation  was  not  a  mere  tech- 
nical defect  in  form  to  be  cured  by  a  verdict, 
but  It  was  a  defect  in  substance  rendering 
the  declaration  bad,  in  that  it  stated  no 
cause  of  action. 

I  therefore  think  that  the  demurrer  should 
have  been  sustained. 

TAYLOR,  J.,  cMJcnnu 

Petition  for   Rehearing. 

PER  CURIAM.  The  ground  of  liability 
is  that  the  city  i)ermltted  the  defectively  sup- 
ported awning  to  remain  over  the  sidewalk 
so  that  it  was  likely  to  fall  and  injure  pe- 
destrians, upon  any  ccMislderable  lateral  force 
being  applied  to  the  defective  support  in 
the  use  to  which  the  walk  and  the  awning 
support  were  ordinarily  or  customarily  put, 
of  which  use  the  city  Is  held  to  know ;  and 
the  predpitatlon  of  the  awning  upon  the 
plaintiff,  while  walking  on  the  sidewalk, 
caused  by  the  Jertc  of  the  horse  hitched  to 
the  insecure  support  of  the  awning  without 
fault  of  the  plaintiff,  gave  rise  to  the  lia- 
bility of  the  dty,  when  it  was  shown  to  be 
customaty  to  bitch  horses  to  the  supports  of 
awnings  <m  that  street,  particularly  when 
tt  appears  that  the  support  had  been  In  the 
unsafe  condition  for  smne  time,  and  that 
the  same  support  had  some  time  before  been 
Jerked  from  Its  proper  place  by  a  horse 
hitched  thereto,  and  that  thereajfter  such 
support  remained  in  the  unsafe  condition, 
which  was  apparent  to  any  one  who  ndght 
examine  It,  for  some  weeks  and  until  this 
Injury  occurred. 

The  duty  of  the  dty  involved  the  maln- 
tebance  of  the  sidewalk  in  a  reasonably  safe 
condition  for  a  "viatic  use  of  the  way." 
This  included  tbe  reasonably  safe  condition 
of  the  awning  overhead  as  well  as  of  the 
walk  Itself. 

Hie  declaration  does  not  allege  that  It 
was  customary  to  hitch  horses  to  awning 
supports  on  tbat  street,  but  no  ground  of  thu 
demurrer  spedflcally  goes  to  this  defect, 
and  the  statute  provides  that— 
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"No- Judgment  shall  be  set  aside  or  reversed, 
or  new  trial  granted,  •  •  •  for  error  as  to 
any  matter  of  pleading  or  procedure,  anless  in 
the  opinion  of  the  court  •  •  •  after  an  ex- 
amination of  the  entire  cose  it  shall  appear  that 
the  error  complained  of  has  resulted  in  a  mis- 
carriage of  Justice." 

One  witness,  without  objection,  testified: 

"They  had  Just  torn  away  the  old  sidewalk, 
just  before  then,  I  don't  know  just  how  long, 
bat  Jnat  a  little  while  before  then,  and  laid  a 
new  one,  and  these  posts  were  just  sitting  on 
the  new  sidewalk,  one  at  each  corner  of  this 
awning.  They  weren't  fastened  into  the  walk 
at  all,  and  this  awning  where  it  butted  against 
the  house  wasn't  bolted  to  the  house;  it  was 
simply  nailed  up  there  with  some  spikes  to  a 
brick  wall,  and  wben  this  piece  was  pulled  out, 
it  pulled  it  all  right  loose  from  the  building, 
and  it  fell  down  and  caught  us  both  under  it. 
There  was  one  post  at  each  corner.  I  went 
by  there  the  next  morning  to  see  how  many 
there  was  and  there  was  two.  And  when  on* 
post  came  out,  tbe  whole  thing  came  down. 
There  were  no  supports  or  fastenings  other 
than  the  two  posts  to  hold  it  up — that  was  all 
that  could  have  been  holding  it.  The  awning 
needed  repair.  It  wasn't  in  shape  to  be  there 
at  all — I  couldn't  gay  how  long  it  had  been  that 
way.  It  had  been  that  way  for  several  weeks 
that  I  know  of.  I  suppose  the  new  sidewalk 
had  been  there  for  five  or  six  weeks,  maybe 
longer  than  that.  The  posts  were  not  mortised 
into  the  sidewalk— they  were  Just  setting  on 
the  sidewalk.  There  were  only  two  posts." 
"In  my  judgment  this  awning  was  not  securely 
fastened  to  the  building.  It  should  have  been 
tied,  bolted,  as  we  call  it,  to  the  wall.  If  those 
tie  bolts  had  been  there  the  shed  would  not 
have  fallen  when  the  post  was  pulled  out.  Yon 
could  have  pulled  both  of  them  out  and  it 
wouldn't  have  fallen."  "It  is  customary  where 
sheds  are  supported  by  posts  to  mortise  or 
fasten  them  into  the  sidewalk.  Those  posts 
were  not  mortised  or  fastened." 

Another  witness,  without  objection,  testl- 
fled: 

"I  had  noticed  the  condition  of  this  awning 
before  the  acddent.  We  had  had  a  littie  trou- 
ble with  horses  pulling  it  out  once  before.  It 
was  not  fastened  to  the  walk  at  all.  After  that 
any  heavy  pressure  against  the  post  would 
shove  it  out.  When  the  horse  pulled  it  eat 
before,  the  shed  didn't  fall.  He  didn't  pull  it 
plumb  out.  Tbe  horse  was  hitched  to  it,  and 
when  he  backed  he  pulled  it  to  the  sidewalk. 
He  didn't  take  it  clear  out.  Hitching  horses 
to  posts  on  that  street  was  a  pretty  common 
practice.  I  had  noticed  the  condition  of  the 
shed  before  the  acddent  on  account  of  being 
by  there — it  was  right  near  ns.  I  shouldn't  say 
its  condition  was  very  good,  not  safe,  when  it 
would  move  that  way.  I  couldn't  say  how  long 
it  had  been  in  that  condition  but  for  a  pretty 
good  while.  I  should  say  a  month  or  two.  It 
was  on  a  street  that  the  dty  officers  passed 
from  time  to  time.  I  don't  know  that  its  con- 
dition was  ever  called  to  the  attention  of  any 
dty  officer.  I  never  spoke  to  any  city  official 
about  it  myself.  They  never  made  any  exam- 
[ination  of  it  that  I  know  of.     It  would  hav* 
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be«n  apparent  to  them  had  they  examin'ed  it. 
It  was  plain.  Yoa  could  see  it  in  pasBing  bj." 
"It  was  some  time  before  the  accident  that 
Mr.  Carpenter  called  my  attention  to  the  con- 
dition of  this  awning  or  shed  being  dangerous. 
I  was  speaking  about  the  whole  of  that  street. 
I  couldn't  say  how  long  before.  It  was  some 
time  before,  and  after  the  shed  was  tripped 
the  first  time.  Its  condition  was  plainly  ap>- 
parent  to  passersby.  The  posts  were  not  fast- 
ened in  the  sidewalk." 

It  1b  obvious  from  this  and  othet  testlmo- 
ny  that  the  awning  support  had  been  unsafe 
for  some  time  and  that  its  unsafe  condition 
was  such  that  the  city  reasonably  should 
have  known  of  It  Evidence  that  "hitching 
horses  to  posts  on  that  street  was  a  pretty 
common  practice"  was  not  objected  to  or 
controverted.  If  it  was  OMnmon  practice.  It 
should  have  been  known  to  the  city  as  a 
customary  use  of  the  awning  post  sapports, 
and  this  ccmdition  had  immediate  relation 
to  the  continued  and  obvious  unsafe  condi- 
tion of  the  particular  awning  post  support 
on  that  street,  which  had  been  pulled  out 
of  place  (m  a  previous  occasion  by  a  horse 
bitched  tbereto. 

If  the  defendant  was  taken  by  surprise 
In  the  Introduction  of  evidence  not  within 
the  allegations  of  the  declaration  and  It 
had  been  adduced  over  appropriate  objec- 
tions, the  defendant  might  have  been  able 
to  show  Injury  In  being  misled  and  jeopardiz- 
ed because  not  prepared  to  meet  the  evidence. 

If  the  allegation  as  to  the  customary  use 
of  the  awning  supports  in  hltehing  horses 
tbereto  would  have  shown  a  cause  of  action, 
an  error  in  omitting  such  an  allegation  Is, 
under  the  statute,  not  reversible  error,  when 
the  evidence,  without  objection  being  made 
thereto,  proves  the  custom  and  proves  the 
long-continued  tmsafe  condition  of  the  awn- 
ing support  under  circumstances  that  the 
city  reasonably  should  have  known  of  the 
customary  use  of  the  supports  by  hitching 
horses  thereto  and  ^ould  reasonaUy  have 
known  of  the  patently  unsafe  omdltlon  of 
the  supports  which  had  no  fastenings  at 
the  bottom,  but  merely  rested  on  the  sur- 
face of  the  sidewalk  next  to  the  street 

It  being  the  duty  of  the  city  to  exercise 
reasonable  care  In  having  the  awning  suit- 
port  kept  In  a  safe  ccmdition  for  the  support 
of  the  awning,  which  in  this  case  Involved 
Its  safe  condition  f<Nr  the  commcm  practice 
of  bitching  horses  thereto,  and  the  evidence 
showing  a  failure  to  perform  the  duty,  It 
was  not  error  to  refuse  an  abstract  instruc- 
tion that — 

"There  is  no  duty  resting  on  a  city  to  see 
that  such  sheds  and  awnings  are  sufficiently 
strong  or  secure  to  resist  the  force  to  wbidi 
they  might  be  subjected  by  a  horse  hitched  to 
one  of  the  posts  sustaining  the  same,  in  an  ef- 
fort to  break  from  his  fastening." 


Every  one.  Including  cUjr  officials,  must 
know  that  hwses  sometimes  become  fright- 
ened and  try  to  break  away  from  their  fas- 
tening ;  and  it  being  pretty  common  practice 
to  hitch  horses  to  awning  posts  on  that 
street,  which  is  an  element  of  the  defend- 
ant's liability,  the  circumstances  of  the  jerk- 
ing by  the  horse  in  this  case  are  not  shown 
to  have  been  other  than  those  that  should 
ordinarily  be  anticipated  und»'  coDdlticms 
not  shown  to  be  at  all  unusual. 

The  <ity  should  have  known  of -the  cus- 
tomary use  of  awning  jKists  on  that  street 
for  hitching  horses  thereto,  and  the  method ' 
of  preventing  a  continuance  of  the  custom, 
whether  by  ordinance  or  otherwise,  does  not 
affect  the  liability  that  may  grow  out  of 
permitting  the  practice. 

Rehearing  denied. 


(n  Fla.  07) 
CHASE  tt  al.  V.  ORANGE  COUNTY  at  aL 

(Supreme  Court  of  Florida.     Feb.  28,  192L) 

(SyUabiM  hv  the  Oovrt.) 

1.  Taxatloa  «S336— Legislature  may  by  eara- 
tlve  aot  rwnedy  certain  defects  In  oroanUa- 
tlon  of  speolal  taxing  dlstrlot. 

The  Legislature  has  power  by  a  curative 
act  to  remedy  defects  of  procedure  in  the  or- 
ganization of  a  special  taxing  district  created 
or  attempted  to  be  created  under  an  existing 
statute,  if  the  omission  or  provision  of  the  stat- 
ute violated  could  have  been  originally  dispens- 
ed with. 

2.  Canals  «3»IS— Co»ty  oomnlsaloners  may 
be  enjoined  from  using  funds  from  bonds  of 
•paoial  canal  dlstrlot  for  other  purpose. 

When  Idle  issuance  of  bonds  by  a  special 
navigable  canal  district  created  under  the  pro- 
visions of  chapter  7633,  Sp.  Acts  1917,  has 
been  authorized  by  a  vote  of  the  electors  of 
such  district  for  the  purpose  of  raising  funds 
necessary  to  pay  the  expense  of  constructing 
and  maintaining  certain  proposed  navigable  ca- 
nals within  the  district,  the  county  commission- 
ers of  the  county  have  no  authority  to  use  the 
funds  derived  from  the  sale  of  such  bonds  in 
constructiiig  and  maintaining  canals  materially 
variant  in  number,  location,  or  dimensions  from 
those  stated  in  the  petition  for  calling  the  elec- 
tion, and  upon  which  the  election  was  held,  and 
wiU  be  enjoined  from  proceeding  if  they  at- 
tempt to  do  so;  but  if  the  work  proposed  to 
be  done  as  shown  by  the  plans  and  specifica- 
tions adopted  by  the  board  of  county  commis- 
sioners does  not  deviate  substantially  from 
that  proposed  and  determined  upon  by  the  elec- 
tion and  alleged  departures  are  not  substan- 
tially material,  injunction  will  not  lie. 

3.  Canals  9=»  15— Marking  of  channel  of  navU 
gable  waterway  by  oanal  markers  not  a  devla« 
tlon  from  original  plan  so  as  to  Jottlty  !■• 
JunoUon. 

The  marking  of  the  channel  of  a  navigatdo 
waterway  by  beaccm  or  "canal  markeia"  may 


Cs>For  otltw  caaea  sm  lUn*  topic  and  KBT-NVMBER  In  all  Ker-Mumbered  Dlgeata  and  lodexsa 


Digitized  by 


Google 


Fla.) 


CHASE 


ORANGE  cotJirrT 

(87  80.) 


m 


be  regarded  as  an  essential  incident  to  the  con- 
venient and  safe  use  of  such  waterway,  and  the 
placing  of  "canal  markers"  in  the  canals  con- 
stituting a  portion  of  such  waterway  does  not 
amount  to  a  material  deviation  from  the  origi- 
nal plan  for  the  construction  of  such  waterway 
because  no-  provision  was  made  in  such  plan 
for  su(i»  "canal  markers." 

4.  Canals  4=9 1 5— Canal  construction  held  not 
to  be  enjoined  a*  exceeding  debt  limit  of  the 
district. 
The  board  of  county  commissioners  should 
not  be  enjoined  from  selling  bonds  and  award- 
ing a  contract  for  the  construction  of  canals 
in  a  special  navigable  canal  district  created 
under  the  provisions  of  chapter  7533,  Sp.  Acts 
1M7,  upon  an  allegation  contained  in  a  bill  to 
the  eifect  that  the  work  proposed  cannot  be 
accomplished  for  an  amount  within  the  statu- 
tory debt  limit  of  the  district,  when  in  reply 
to  such  allegation  the  board  of  county  commis- 
sioners aver  by  answer  that  in  the  notice  of 
sale  of  bonds  of  the  district  they  have  reserved 
the  right  to  reject  any  and  all  bids,  and  in  the 
notice  for  bids  for  the  construction  of  the  ca- 
nals the  right  is  reserved  to  reject  any  and  all 
bids,  and  that  they  do  not  propose  to  accept 
any  bid  received  or  sell  the  bonds  or  award  a 
contract  for  the  construction  of  the  canals  nn- 
lesa  it  is  found  when  bids  are  received  that 
the  work  can  be  done  for  an  amount  within  the 
limit  of  indebtedness  which  the  district  is  per- 
mitted nnder  the  law  to  incur,  no  injury  being 
threatened. 

Appeal  from  Clrcalt  Conrt,  Orange  Ooon- 
ey;   O.  O.  Andrews,  Judge. 

Taxpayers'  suit  by  S.  O.  Cbase  and  others 
against  the  County  of  Orange  and  others  to 
restrain  a  bond  issue.    From  an  order  deny- 
ing the  application  and  refusing  a  temporary 
injunction,   complainants  appeal.     Affirmed. 

Massey  &  Warlow,  of  Orlando,  and  Lan- 
dia.  Fish  &  Hull,  of  De  Land,  for  appellants. 

Bobinson  &  Bridges,  of  Orlando,  for  ap- 
pellees. 

WEST,  J.  [1,  t]  Appellants  for  themselves 
and  all  others  in  like  situation,  owners  of 
certain  described  lands  lying  within  the 
boundaries  of  the  Windermere  special  navi- 
gable canal  district  in  Orange  county,  Fla., 
who  are  taxpayers,  brought  suit  against  the 
appellees,  as  county  commissioners  and  clerk 
of  the  board  of  comity  commissioners  of 
Orange  county,  praying  for  an  order  enjoin- 
ing and  restraining  appellees  from  selling  a 
proposed  Issue  of  bonds  of  said  district 
amounting  to  $10,000,  and  oijolnlng  and  re- 
straining said  appellees  from  entering  into 
a  contract  for  the  constmction  of  the  canals, 
bridges,  cnts,  SUa,  embankments,  and  other 
works  contemplateid  In  such  district  indicated 
by  certain  plans  and  specifications  for  such 
work  on  file  with  the  appellee  clerk  of  the 
hoard  of  county  commissioners  of  said 
county. 

To  tbe  bill  praying  iSor  injunction,  tem- 


porary and  permanent,  an  answer  was  filed 
by  appellees.  Upon  application  for  a  tempo- 
rary injtnction  on  Mil  and  answer  and  affi- 
davits of  the  parties  and  otbers  an  order  was 
made  denying  such  application  and  refusing 
to  grant  such  temporary  injunction.  Fttaa 
this  order  an  appeal  was  taken  to  this  court, 
and  the  denying  of  tbe  application  for  the 
temporary  injunction  Is  assigned  as  error. 

The  special  navigable  canal  district  was 
created  pursuant  to  the  provisions  of  chapter 
7533,  Special  Acts  of  1917,  and  subsequently, 
by  chapter  7982,  Special  Acts  of  1919,  the 
petition  presented  to  the  board  of  county 
commissioners  under  the  provisions  of  sec- 
tion 1  of  the  former  act,  and  the  election  held 
In  said  district  to  determine  whether  or  not 
the  territory  described  in  said  act  should  be 
constituted  into  a  special  navigable  canal 
district  and  the  prc^Kwed  canal  or  canals 
constructed  and  paid  fOr  as  specified  In  said 
petition,  and  the  canvf^  of  said  electl<m  V>y 
the  board  of  county  commissioners,  and  Ae 
order  of  the  board  constituting  the  said  dis- 
trict, were  confirmed  and  validated. 

The  object  generally  of  the  original  statute 
under  whlcb  the  proceeding  was  had  was  to 
authorize  the  creating  and  establishment  of  a 
special  taxing  district  for  ttie  purpose  of  rais- 
ing the  funds  necessary  to  meet  the  expenses 
to  be  incurred  in  constructing  and  maintain- 
ing certain  proposed  navigable  canals  within 
the  district  That  the  validation  of  the 
proceeding  to  create  and  establish  such  dis- 
trict was  within  the  power  of  the  Legislature 
is  well  established.    Schultz  v.  State,  80  Fla. 

,  86  South.  428;   Board  Ckmnty  Com'rs  ▼. 

Forbes  Pioneer  Boat  line,  80  Fla.  — ,  86 
South.  199;  C.  H.  &  N.  By.  Go.  v.  Welles, 
78  Fla.  227,  82  South.  770 ;  Cranor  v.  Volusia 
County  Com'rs,  54  Fla.  526,  45  South.  466; 
Glvens  v.  County  of  EUlIsborough,  46  Fla. 
602,  35  South.  88, 110  Am.  St  R^.  104.  Con- 
ceding this  to  be  true,  the  principal  contai- 
tlon  of  appellants  Is  that  tlie  plans  and  speci- 
fications for  tbe  work  proposed — that  is  to 
say,  the  number,  location,  and  dimensions  of 
the  canals  to  be  constructed — are  not  In  con- 
formity with  the  petition  filed  with  the  board 
of  county  commissioners,  where  the  number 
and  approximate  location  and  dimensions  of 
the  canals  to  be  constructed  are  stated,  upon 
which  the  election  providing  for  the  creation 
of  tbe  district  was  held  and  the  district 
created.  And  in  support  of  tills  contention 
It  Is  urged  that  If  the  number  or  location  or 
dimensions  of  the  canals  proposed  to  be  con- 
structed are  substantially  variant  from  tbe 
number,  location,  or  dimensions  stated  in  the 
petition  for  calling  the  election  and  upon 
which  the  election  was  held,  the  appellees 
should  be  enjoined  trom  proceeding  with  the 
work.  This  contentl(ai  Is  entirely  sound,  and 
there  Is  no  controversy  upon  It  Whitner  v. 
Woodruff,  68  Fla.  466,  67  South.  110;  L'Elngla 
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V.  Holmes,  es  Fla.  179,  61  SouOl  320.  But 
the  converse  of  the  proposition  Is  also  tme, 
and  the  conclusions  contended  for  depoids 
upon  the  accuracy  of  the  premise  that  the 
work  proposed  to  be  done  as  shown  by  the 
plans  and  spedflcatlons  adopted  deviates 
substantially  from  the  work  proposed  and 
determined  upon  bfy  th^  election  creating 
the  district  and  fixing  the  number,  location, 
and  dimensions  of  the  canals  therein. 

By  the  petition  for  the  election  tlie  ap- 
proximate location  of  the  proposed  canals 
is  given,  and  the  canals  are  designated  by 
nnmt)er8  from  1  to  7,  inclusive.  The  answer 
denies  that  tn  the  plans  and  spedflcatlons  for 
the  constructicn  of  the  canals  there  is  any 
sut)8tantlal  deviation  in  number  or  location 
from  the  petition,  and  this  is  verifled  not  only 
by  the  aSBdavlt  of  the  engineer,  but  by  the  plat 
<k  the  territory  embraced  within  the  district 
showing  the  work  proposed  under  the  plans 
and  spedflcatlons  adopted.  It  la  tme  tliat  In 
the  petltl<Mi  only  seven'  canals  are  mentioned, 
and  in  the  plans  and  specifications  there  are 
dght,  but  canal  No.  2  in  the  plans  and  spedfi- 
cations  amounts  to  nothing  more  than  the 
deei>enlng  of  a  shoal  place  In  an  arm  of  one  of 
the  lakes  constituting  the  waterway,  the  ex- 
pense of  which,  according  to  the  affidavits,  is 
inconsequential,  amounting,  according  to  the 
affidavit  of  cme  of  the  oi^eers,  to  slightly 
more  than  $100.  Otherwise  the  only  differ- 
ence with  respect  to  this  feature  of  the  case 
is  that  canals  numbered  2,  3,  4,  fi,  6,  and  7 
in  the  petition  are  designated  as  canals  num- 
bered 3,  4,  6,  6,  7,  and  8  In  the  plans  and 
spedficatlons.  The  result,  with  respect  to 
location,  is  that  canal  No.  1  In  the  petition 
and  in  the  plans  and  spedflcatlons  is  identi- 
cal; canal  No.  2  in  the  petition  is  identical 
with  canal  No.  8  in  the  plans  and  spedflca- 
tlons ;  canal  No.  8  in  the  petitioa  is  identi- 
cal with  canal  No.  4  in  the  plans  and  spedfl- 
catlons; canal  No.  4  in  the  petition  Is  Iden- 
tical with  canal  No.  5  in  the  plans  and 
specifications;  canal  No.  5  in  the  petition  Is 
identical  with  canal  No.  6  in  the  plans  and 
spedflcatlons;  canal  No.  6  in  the  petition  is 
identical  with  canal  No.  7  in  the  plans  and 
8peciflcati(Mis ;  and  canal  No.  7  in  the  peti- 
tion is  identical  with  canal  No.  8  in  the 
plans  and  spedflcatlons. 

With  respect  to  the  dimenatoms  of  the 
canals,  the  dimensions  of  canal  Na  1  In  the 
petition  and  in  the  plans  and  spedflcatlons 
are  identical;  of  canal  No,  2  in  the  plans 
and  spedficatlons,  which  we  have  seen 
amounts  to  no  more  than  a  alight  deepening 
of  an  existing  waterway,  the  dimensions  are 
given,  and  this  work  is  not  referred  to  in 
'  the  petiti<»i;  of  canal  No.  2  In  the  petition, 
which  is  No.  8  in  the  plans  and  spedficatlons, 
according  to  the  allegations  of  the  bill,  no 
dimensions  are  given  in  the  plans  and  aped- 
flcatlons,  but,  if  true,  this  cannot  be  said  to 
oe  a  deviation  from  Uie  petition;  and  aa  to 


the  remaining  canals.  Ignoring  the  dlfTerence 
in  the  numbers  by  which  they  are  designated, 
there  is  no  difference  as  to  dimensions,  but 
they  are  Identical.  It  will  be  seen,  therefore, 
that  with  respect  to  the  number,  locaticm, 
and  dimensions  of  the  canals  there  is  really 
no  material  deviation  in  the  plans  and  sped- 
ficatlons for  such  canals  from  that  contained 
in  the  petition  for  the  election,  and  that  the 
contention  upon  this  branch  of  the  case  is 
based  upon  the  Inddait  of  a  difference  in 
the  numbers  by  which  the  canals  are  desig- 
nated and  the  giving  by  the  engineer  the  No. 
2  to  a  place  in  a  natural  waterway  ccmstltut- 
ing  a  part  of  the  canal  where  a  slight  amount 
of  dredging  may,  according  to  the  engineer, 
be  required,  but  which,  according  to  all  the 
evidence,  is  trifling  In  amount,  and  to  some 
of  the  evidence  is  unnecessary,  and  which  is 
not  referred  to  in  the  petition.  The  differ- 
ence is  in  form,  and  not  in  substance,  and  Is 
insuffldent  as  a  basis  for  an  injunction  re- 
straining a  sale  of  the  bonds  or  the  making 
of  a  contract  for  the  work  contemplated. 

[3]  It  is  contended  also  that  the  work  pro- 
posed to  be  done  under  the  plans  and  sped- 
ficatlons departs  in  its  scope  from  the  peti- 
tion and  order  creating  the  district  in  that  It 
provides  for  "canal  markers"  at  an  estimated 
expense  of  $240,  whereas  the  petition  pro- 
vided for  no  such  "canal  markers."  Accord- 
ing to  the  pleadings,  the  proof,  and  the  plat 
of  the  territory  onbraced  within  the  district 
in  evidence,  it  appears  that  the  navigable 
waterway  contemplated  consists  of  a  series 
of  natural  lakes  connected  by  a  series  of 
short  canals  Unking  up  the  natural  lakes  in 
such  a  way  as  to  provide  a  navigable  water- 
way constituted  of  such  canals  and  lakes. 
The  marking  of  the  channel  of  a  navigable 
waterway  Is  not  an  unusual  thing  and  it 
seems  to  us  that  the  "canal  markers"  referred 
to  may  be  regarded  as  an  essential  inddent 
to  the  convenient  and  safe  use  of  the  canal, 
and  that  the  placing  of  such  "canal  mark- 
ers" in  the  canals  as  provided  by  the  plans 
and  specifications  does  not  amount  to  a 
deviation  from  the  work  proposed  in  the 
petition  on  the  theory  that  the  petition  says 
nothing  about  such  markers. 

[4]  The  other  contention  advanced  is  that 
t^e  work  proposed  cannot  be  done  within  the 
limit  of  indebtedness  which  the  district  is 
authorized  under  the  law  to  incur.  The  stat- 
ute (chapter  7982,  {  1)  contains  the  following 
provision: 

"Provided,  however,  tliat  at  no  time  aliall 
bonds  be  issued  under  the  provisions  of  tliis 
act  or  taxes  levied  or  assessed  for  the  pay- 
ment of  construction  work  in  accordance  with 
section  13  of  tliis  act,  nor  shall  contracts  be  en- 
tered into  under  the  provisions  of  tliis  act  for 
any  construction  work  the  total  aggregdte 
amount  of  which  shall  be  in  excess  of  ten  thou- 
sand ($10,000.00)  dollars  induding  all  con- 
struction work  which  may  at  any  time  have 
been  authorised  under  the  provisions  of  this 
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act;  the  total  agrgrerate  amonnt  which  may  at 
any  time  l>e  raised  or  expended  for  the  con- 
strnction  of  canals  in  said  district  is  hereby 
limited  to  the  sum  of  ten  thousand  ($10,000.00) 
dollars  whether  the  cost  of  anch  construction 
be  defrayed  by  an  issue  of  bonds  or  by  levy  of 
a  special  tax  as  hereinafter  provided  or  by  both 
bonds  and  special  tax:  Provided,  however,  that 
nothinK  herein  contained  shall  be  constrned  to 
prevent  the  levy  of  additional  taxes  for  main- 
tenance of  the  canals  in  said  district,  and  to 
create  a  sinking  fund  for  the  payment  of  in- 
terest on  and  the  retiring  of  bonds  as  herein- 
after provided." 

Notice  was  published  that  the  appellees, 
fbe  board  of  county  commissioners,  would 
receive  bids  within  a  time  fixed  in  such  no- 
tice for  bonds  of  said  district  aggregatlag 
$10,000  in  amount,  but  in  such  published  no- 
tice the  right  is  reserved  to  reject  any  and 
all  bids  received  for  such  txmds. 

Notice  was  also  given  that  the  apptilees, 
the  board  at  county  commissioners,  would 
within  a  time  fixed  In  such  notice  receive 
bids  for  the  construction  by  contract  of  the 
canals  proposed  In  said  district  in  accordance 
with  the  plans  and  spedflcations  adopted  by 
aucb  board,  but  the  right  was  reserved  to 
reject  any  and  all  bids  received. 

It  Is  alleged  by  the  complainants  that  the 
work  necessary  for  the  proper  construction 
of  the  proposed  canals  cannot  be  done  with- 
in the  statutory  debt  limit  of  the  district,  and 
upon  this  allegation  Is  grounded  the  conten- 
tion that  the  board  of  county  commissioners 
should  not  be  permitted  to  make  sale  -  of 
the  bonds  or  enter  Into  a  contract  for  the 
construction  work,  but  by  the  answer  it  Is 
averred  that — 

*^t  is  the  intention  and  purpose  of  the  board 
of  county  commissioners  of  Orange  county, 
Fla.,  to  proceed  to  sell  $10,000  in  bonds  of  the 
Windermere  special  navigable  canal  district,  and 
to  let  a  contract  for  the  construction  of  canals 
in  said  district,  provided  a  bid  or  bids  are  re- 
ceived and  a  binding  contract  can  be  made  with 
a  financially  responsible  firm,  individual,  or 
corporation  to  construct  said  canals  within  a 
total  cost  of  $10,000  as  provided  by  law.  These 
defendants  say  they  have  reserved  as  required 
by  law  in  such  cases  the  right  to  reject  any 
and  all  bids,  and  have  the  right  to  propose  and 
insist  upon  new  terms  and  conditions  should 
they  seem  advisable.  These  defendants  admit 
that  they  have  proposed  and  intended  to  ac- 
cept a  $2,000  bond  for  the  faithful  performance 
of  such  contract,  but  these  defendants  say  that 
they  have  never  intended  and  do  not  now  intend 
to  enter  into  any  contract  for  the  construction 
of  such  canals  which  will  not  provide  snch 
terms  and  conditions  as  will  protect  the  said 
district  against  the  payment  of  any  sum  or 
sums  for  the  construction  of  the  said  canals, 
except  upon  such  terms  and  conditions  as  will 
insure  the  completion  from  time  to  time  of 
such  part  or  the  whole  of  said  work  as  will  pro- 
tect fully  the  said  Windermere  special  naviga- 
ble canal  district  or  to  make  or  accept  any 
such  bid  or  contract  except  upon  the  maUng 


of  such  bond  as  wHl  fuDy  protect  and  fasare 
the  faithful  performance  of  such  contract," 

There  Is  direct  conflict  In  the  testimony 
upon  the  question  of  whether  the  canals  pro- 
posed and  other  work  incidental  to  their 
construction  and  use  may  be  constructed  and 
performed  within  the  amount  of  the  statu- 
tory debt  limit  of  the  district  On  the  one 
hand,  there  are  aflldavlts  that  the  expense 
will  exceed  this  amount,  but  there  are  other 
affidavits  of  parties  who  would  appear 
equally  competent  who  affirm  that  the  work 
may  be  done  for  a  sum  well  within  this  limit 
In  view  of  the  averments  of  the  anawer, 
which  we  have  set  out  to  the  effect  that  the 
board  of  county  commissioners  does  not  pro- 
pose to  sell  the  bonds  or  enter  into  a  contract 
for  the  work  unless  It  Is  found,  when  bids 
therefor  are  received,  that  the  work  can  be 
done  for  an  amount  within  this  limit  no 
action  seems  to  be  contemplated  except  aa  la 
fully  authorized  under  the  statute,  and,  this 
being  true,  no  danger  Is  threatened  to  com- 
plainants warranting  the  Interposition  of  the 
court  by  injunctlonal  order. 

The  order  denying  the  temporary  Injunc- 
tion appealed  from  will  therefore  be  affirmed. 
Affirmed. 

BROWNE,  C.  J.,  and  TATLOB,  WHIT- 
FIEIJ>,  and  EliLIS.  JJ.,  concur. 


{81  FItt.  l«g) 

STATE  ex  rel.  RAILROAD  COM'RS  v.  AT- 
LANTIC COAST  LINE  R.  CO.  at  al. 

(Supreme  Court  of  Florida.     Feb.  16,  1021.) 

(SpUahut   ig   the  Court.) 

1.  Commercs  «=38(l)— State  Rallroail  Commlt- 
slon  held  to  have  do  Jurisdiction  as  to  physi- 
cal ooanectloBs  between  rail  and  vmter  car- 
riers. 

Entire  and  exclusive  Jurisdiction  over  the 
matter  of  requiring  physica]  connection  be- 
tween rail  and  water  carriers  has  been  given 
by  Congress  to  the  Interstate  Commerce  Com- 
mission, and  there  is  no  field  for  the  operation 
of  state  laws,  or  control  by  the  State  SaUroad 
Commission,  over  the  same  subject-matter. 

2.  CoBiineree  «s»iO— Right  of  state  aa  to  phys- 
ical oonneotlon  between  rail  and  water  oar- 
rlers  ceased  upon  exerolse  of  power  by  Con- 
gress. 

Until  Congress  gave  to  the  Interstate  Com- 
merce Commission  entire  and  exclusive  Juris- 
diction over  the  matter  of  physical  connection 
between  rail  and  water  carriers,  the  state  had 
full  power  and  jurisdiction  over  the  subject; 
but  when  Congress  exercised  the  power,  and 
lodged  the  entire  and  exclusive  Jurisdiction  over 
it  in  the  Interstate  Commerce  Commission,  the 
right  of  the  state  over  the  same  subject-matter 
was  extinguished. 


*3»For  otlier  oaaas  sa*  same  tople  and  KKT-NUlfBBB  la  all  Ker-Numbsnd  Dtcests  and  ladeMS 
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8.  StatM  «=94— State  leiltlaUoa  beeoaiet  !■• 
operative  vrlien  field  covered  Iqr  Congreea. 

A  concurrent  power  of  the  federal  and  state 
gOTemments  may  be  exercised  by  the  states 
until  the  same  field  is  covered  by  Congress,  and 
when  that  ia  done,  state  legislation  on  the  sub- 
ject becomes  inoperative  and  ineffective. 

4.  States  «=34— Teat  a«  to  ooaourreot  or  ex- 
clusive power  of  federal  and  state  govern- 
ments  stated. 
The  test  is  not  whether  the  state  legislation 
is  in  conflict  with  the  details  of  the  federal  law 
or  supplements  it,  but  whether  the  state  has 
any  jurisdiction  of  a  subject  over  which  Con- 
gress has  exerted  its  exclusive  control. 

Whitfield  and  West,  JJ.,  dissenting. 

AppllcatlOD  for  mandamus  by  tbe  State,  on 
the  relation  of  the  Ballroad  Commissioners, 
against  the  Atlantic  Coast  Line  Railroad 
Company  and  another.    Writ  denied. 

D.  0.  McMuUen,  of  Tampa,  and  Doder  A. 
De  Vane,  of  Tallahassee,  for  relators. 

W.  B.  Kay,  of  JacksonvlUe^  for  Atlantic 
Coast  Une  B.  Co. 

Kay,  Adams  &  Bagland,  of  Jacksonville, 
for  Clyde  S.  S.  Co. 

BROWNB,  0.  J.  The  opinion  In  this  case 
on  the  order  overruling  a  demurrer  to  the 
return,  denying  motions  to  strike  portions  of 
the  return,  and  denying  a  peremptory  writ 
on  the  pleadings  herein,  was  predicated  upon 
the  theory  that  the  mandamus  sought  by  the 
Railroad  Commissioners  was  to  require  the 
Atlantic  Coast  Line  Railroad  Company  and 
the  Clyde  Steamship  Company  to  rebuild  and 
rei>alr  the  wharf  adjacent  to  and  lying  Im- 
mediately between  the  depot  of  the  rail  car^ 
rier  and  river,  where  the  water  carrier,  at  a 
period  some  years  before  the  application  for 
mandamus,  had  been  in  the  habit  of  landing. 
State  ex  rel.  Railroad  Commissioners  v.  At- 
lantic Coast  Line  Railroad  Co.  and  Clyde 
Steamship  Co.,  77  Fla.  366,  81  South.  498.  In 
that  opinion  we  referred  to  the  authority  given 
the  Florida  Railroad  Commission  "to  require 
railroads  and  water  carriers  serving  any  giv- 
en point  or  community  as  common  carriers  of 
freight  and  passengers  to  provide  suCh  rea- 
sonable physical  connection  as  may  be  neces- 
sary to  properly  facilitate  the  transfer  of 
freight  or  passengers  from  one  of  said  car- 
riers to  the  other."  And  "to  require  *  •  • 
the  establishment  of  landings  and  wharves 
at  whidi  water  carriers  may  be  required  to 
stop;  to  designate  the  location  and  require 
the  erection  of*  such  freight  and  passenger 
depots  houses,  platforms  and  wharves  with 
all  necessary  conveniences  as  to  the  safety, 
convenience  and  comfort  of  passengers  and 
tbe  proper  handling,  care,  protection  and 
prompt  delivery  and  transportation  of  freight 
may  require."  But  the  question  here  involved 
was  not  determined.    We  said: 


"In  this  case  the  state  anthorltr  is  exerted 
to  'rebnild  and  repair  the  wharf  adjacent  to 
and  lying  immediately  between  the  depot  of 
the'  rail  carrier  and  the  river  where  the  water 
carrier  lands.  This  relates  to  a  pre-existing 
local  transportation  facility  and  does  not  mani- 
festly or  apparently  conflict  with  the  asserted 
federal  authority  to  require  physical  connection 
'by'  connecting  the  track  of  the  rail  carrier 
with  the  dock  of  the  water  carrier." 

We  quote  again  frc«a  the  opinion: 

"The  state  statute  authorizes  the  Bailroad 
Commissioners  'to  designate  the  location  and  re- 
quire the  erection  of  *  *  *  wharves  with  all 
necessary  conveniences  as  to  the  safety,  con- 
venience and  comfort  of  passengers,'  etc.  This 
gives  authority  to  designate  the  actnal  location 
of  a  wharf  for  the  'safety,  convenience,'  etc, 
of  traffic,  and  does  not  limit  the  authoritr  to 
the  actual  necessities  of  traffic.  This  order 
is  'to  rebuild  and  repair  the  wharf,'  'where 
physical  connections  were  formerly  maintained 
between  the  said  carriers.'  The  wharf  to  be 
rebuilt  does  not  appear  to  be  any  part  of  a 
track  connection  between  the  rail  carrier's  road 
and  the  water  carrier's  dock;  therefore  it  is 
not  covered  by  the  act  of  Congress  and  i«  with- 
in the  regulating  power  of  the  state." 

It  was  contended  by  the  respondents  that 
the  Panama  Canal  Act  (U.  S.  Comp.  St  § 
8569,  subd.  14)  gave  to  the  Interstate  Com- 
merce Commission  exclusive  jurisdiction  oTer 
the  subject-matter  of  requiring  i^slcal  con- 
nection between  railroad  and  water  carriers, 
and  this  question  was  not  decided  in  the  opin- 
ion on  the  order  overruling  the  demurrer  to 
the  return. 

It  is  now  contended  for  the  respondoits 
that  alnoe  that  decision  was  rendered,  an 
amendment  to  the  federal  Canal  Act  on  Teiy- 
ruary  28,  1920  (41  Stat.  456),  makes  it  quite 
clear  that  the  Interstate  Commerce  Commis- 
sion Is  given  exclusive  Jurisdiction  of  this 
subject-matter,  and  that  Congress  having 
acted  and  lodged  jurisdictlcm  over  the  sub- 
ject in  the  Interstate  Commerce  Commission, 
there  is  no  field  for  the  operation  oi  the  state 
law  on  tbe  same  subject 

The  alternative  writ  commanded  the  At- 
lantic Coast  tiine  Railroad  Company  and 
Clyde  Steamship  Company  and  each  of  than 
"to  rebuild  and  repair  the  wharf  adjacent  to 
and  lying  Immediately  between  the  depot  of 
the  Atlantic  Coast  Line  Railroad  Company 
and  the  St  Johns  river  in  Astor,  Florida,  by 
placing  the  same  In  such  condition  that 
freight  or  passengers  can  be  safely,  securely 
and  conveniently  transferred  over  the  said 
wharf  from  one  of  said  carriers  to  the  other, 
and  in  all  respects  to  comply  with,  observe 
and  obey  the  said  Order  No.  649  as  above  set 
forth." 

Tbe  Bailroad  Commissioners'  Order  Ma  549 
referred,  to  In  tbe  alternative  writ  is  entitled 
"In  the  Matter  of  Physical  Connections  at 
Astor,  Florida,"  and  after  reciting  tbe  notice 
and  other  matters  of  Inducement,  proceeds: 


eoVor  other  oases  sea  same  topic  end  KBT-NUiniXR  In  ell  K«7-Numl>ared  DlsesU  and  indazai 
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"And  tbe  Oommlssioiiers  having  made  physi- 
cal examination  of  the  location  with  a  view 
to  determining  the  practicability  of  providiifg 
such  connections,  do  find  that  the  convenience 
of  shippers  and  passengers  to  and  from  a  large 
section  of  Lake  county,  together  with  the  pos- 
sibility of  a  large  increase  in  traffic  when  nec- 
essary physical  connections  are  provided,  en- 
tirely justifies  the  requirement  of  such  physical 
connections;  and  further  find  that  the  most 
economical  and  practical  method  of  providing 
such  physical  connections,  is  to  rebuild  and  re- 
pair the  wharf  adjacent  to  and  lying  immedi- 
ately between  the  depot  of  the  Atlantic  Coast 
Ld'ne  Railroad  Company  and  the  St.  Johns  Biv- 
er  in  Astor,  where  physical  connections  were 
formerly  maintained  between  the  said  carriers." 

The  petitioa  upon  which  the  Railroad  Com- 
mlsslonerB  held  a  hearing,  as  a  result  of 
wbidi  they  Issued  their  Order  No.  649,  re- 
cites: 

"That  if  there  wer«  tome  physical  connec- 
tion between  said  depot  and  the  dock  of  said 
steamship  line  so  that  freight  could  be  trans- 
ferred from  one  to  the  other,  then  freight 
shipped  from  Jacksonville  in  the  afternoon 
would  arrive  at  Astor  at  about  3:30  the  next 
morning  and  could  then  be  delivered  at  Astor 
or  transferred  along  said  railway  as  far  as 
lieeabarg  and  even  beyond  and  thus  arrive  at 
ita  destination  at  a  reasonaUe  time  after  ita 
shipment" 

Tbe  petition  prays: 

"That  said  railway  company  and  said  steam- 
ship line  be  required  to  make  such  reasonable 
physical  connections  between  the  depot  of  said 
railway  company  and  the  dock  occupied  or  that 
■hall  be  occupied  by  said  steamship  line  as  may 
be  necessary  to  properly  facilitate  the  transfer 
of  freight  and  passengers  from  one  to  the 
other." 

It  Is  quite  dear  from  the  petition  and  Or- 
der No.  549  of  tbe  Railroad  Commission  that 
the  alternative  writ  was  Invoked  to  require 
the  Clyde  Steamship  Company  and  the  Atlan- 
tic Coast  Line  Railroad  Company  to  make 
physical  connections  at  the  steamboat  land- 
ing on  the  St  Johns  river  and  the  Atlantic 
Coast  Line  Railway  at  Astor. 

That  something  more  Is  intended  than  tbe 
mere  rebuilding  and  repairing  of  tbe  wharf 
at  Astor  is  apparent  from  the  fact  that  the 
writ  is  addressed  to  the  Atlantic  Coast  Line 
Railroad  Company  and  tbe  Clyde  Steamship 
Company,  although  tbe  wharf  in  question  be- 
longs solely  to  the  Atlantic  Coast  Line  Rail- 
way, and  In  addition  to  rebuilding  and  repair- 
ing the  wharf  tbey  are  required  to  place  "the 
same  in  such  condition  that  freight  or  pas- 
sengers can  be  safely,  securely  and  conven- 
iently transported  ft-om  tbe  said  wharf  from 
one  of  said  carriers  to  tbe  other,  as  prescribed 
by  said  order,  and  In  all  respects  to  fully 
comply  with,  observe  and  obey  the  said  Or- 
der No.  549,  as  aforesaid." 

nie  testimony  taken  in  this  case^  after  the 
order  of  this  court  overruling  the  demurrer 
to  tbe  return,  shows  that  the  purpose  of  tUa 


mandamus  proceeding  Is  to  establldi  physical 
connection  between  tbe  lines  of  the  rail  car- 
rier, tbe  Atlantic  Coast  line  Railway,  and 
tbe  dock  at  which  interchange  of  passengers 
or  property  is  to  be  made. 

Mr.  R.  C  Dunn,  one  of  the  Railroad  Com- 
missioners, testified  that  a  bearing  was  held 
at  Astor  In  1917  "in  reference  to  tbe  pbjrsical 
connectlcm  between  tbe  Atlantic  Coast  Line 
Railroad  Company  and  tbe  Clyde  Steamship 
Company,"  and  that— 

"The  desire  on  the  part  of  certain  citizens 
and  residents  of  Lake  county,  for  this  physical 
connection,  had  been  brought  by  petition  to  the 
attention  of  the  Commission  prior  to  that 
time." 

Also: 

"If  there  was  physical  connection  at  Astor 
between  the  Clyde  boat  and  the  Atlantic  Coast 
Line  Railway  so  that  freight  and  passengers 
might  be  transferred  conveniently,"  etc. 

Also: 

"I  woold  make  physical  connection  between 
the  Clyde  Line  and  the  railroad  at  that  dock, 
and  it  could  be  done,  in  my  opinion,  with  very 
little  expense,  and  would  be  done,  in  my  opin- 
ion, if  it  were  not  for  the  fact  that  the  rail- 
road don't  want  the  boat  to  have  the  business." 

Practically  all  the  witnesses  for  the  rela- 
tors testified  that  what  tbey  were  seeking 
to  have  established  was  physical  connection 
between  tbe  line  of  the  rail  carrier  and  the 
dock. 

Tbe  section  vesting  in  the  Interstate  Com- 
Oierce  Commission  jurisdiction  over  sucb 
physical  connection  originally  read  (U.  S. 
Comp.  St  {  8569,  subd.  14): 

"To  establish  physical  connection  between 
tbe  lines  of  the  rail  carrier  and  the  dock  of 
the  water  carrier  by  directing  the  rail  carrier 
to  inake  suitable  connection  between  its  line 
and  a  track  or  tracks  which  have  been  con- 
structed from  the  dock  to  the  limits  of  its  right 
of  way,  or  by  directing  either  or  both  the  rail 
and  water  carrier,  individually  or  In  connection 
with  one  another,  to  construct  and  connect  with 
the  lines  of  the  rail  carrier  a  spur  tract  or 
tracks  to  the  dock.  This  provision  shall  only 
apply  where  such  connection  is  reasonably  prac- 
ticable, can  be  made  with  safety  to  the  public 
and  where  tbe  amount  of  business  to  be  handled 
is  sufBcient  to  justify  the  outlay." 

This  was  amended  on  February  28,  1920 
(41  Stat  483,  {  412),  to  read: 

"To  establish  physical  connection  between 
the  lines  of  the  rail  carrier  and  the  dock  at 
which  interchange  of  passengers  or  property 
is  to  be  made  by  directing  the  rail  carrier  to 
make  suitable  connection  between  its  Une  and 
a  track  or  tracks  which  have  been  constructed 
from  the  dock  to  the  limits  of  the  railroad 
right  of  way,  or  by  directing  either  or  both  the 
ran  and  water  carrier,  individually  or  in  con- 
nection with  one  another,  to  construct  and  con* 
nect  with  the  lines  of  the  rail  carrier  a  track 
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or  tracks  to  fhe  dock.  The  CommisBion  thall 
hara  full  authority  to  determine  and  prescribe 
the  terms  and  cooditions  npon  which  these 
connecting  tracks  shall  be  operated,  and  it  may, 
either  in  the  construction  or  the  operation  of 
snch  tracks,  determine  what  sum  shall  be  paid 
to  or  by  either  carrier:  Provided,  that  con- 
struction required  by  the  Commission  under  the 
provisions  of  this  paragraph  shall  be  subject 
to  the  same  restrictions  as  to  findings  of  public 
convenience  and  necessity  and  other  matters  as 
is  construction  required  under  section  1  of  this 
act" 

If  there  could  have  been  any  doubt  that  the 
original  act  covered  what  the  relators  herein 
were  attempting  to  do,  the  amendment  quite 
removes  it. 

In  the  amendment  the  words  "of  the  water 
carrier,"  as  applied  to  the  dock,  are  omitted, 
and  the  words  "at  which  interchange  of  pas- 
sengers or  property  Is  to  be  made"  are  added. 

These  words  describe  ]uBt  what  la  sought 
by  the  relators;  the  order  of  the  Ballroad 
Commission,  the  petltlcm  for  the  writ  and 
the  alternative  writ,  both  requiring  the  wharf 
to  be  placed  "in  such  condition  that  freight 
or  passengers  shall  be  safely,  securely,  and 
conveniently  transferred  over  said  wharf 
from  one  of  said  carriers  to  the  other." 

It  is  palpable,  therefore,  that  physical  con- 
nection between  the  lines  of  the  carrier  and 
the  dock  at  which  interchange  of  passengers 
or  property  is  to  be  made  is  what  Is  sought, 
and  it  la  that  whidi  Order  No.  649  is  Intended 
to  effect,  and  which  the  mandamus  requires. 

The  Panama  Canal  Act,  as  amended,  gives 
to  the  Interstate  Commerce  Commission  ex- 
duslve  Jurisdiction  of  this  subject-matter,  as 
it  covers  the  same  subject  as  that  sought  to 
be  enforced  by  this  mandamus  proceeding. 

Under  the  laws  of  Florida  (Rev.  Gen.  St 
1920,  §  4618,  suM.  S)  the  Rallroa*  Commis- 
sion has  authority  "to  require  railroads  and 
water  carriers  serving  any  given  point  or 
commimlty  as  common  carriers  of  freight  or 
passengers  to  provide  such  reasonable  physi- 
cal connection  as  may  be  necessary  to  prop- 
erly facilitate  the  transfer  of  freight  or  pas- 
sengers from  one  of  said  carriers  to  the 
other." 

The  Panama  Oanal  Act  gives  the  Interstate 
Commerce  Commission  Jurisdiction — 

"to  establish  physical  connection  between  the 
lines  of  the  rail  carrier  and  the  dock  at  which 
interchange  of  passengers  or  property  is  to  ba 
made  by  directing  the  rail  carrier  to  make  suit- 
able connection  between  its  lines  and  a  track 
or  tracks  which  have  been  constructed  from  the 
dock  to  the  limits  of  the  railroad  right  of  way, 
or  by  directing  either  or  both  the  rail  and  wa- 
ter carrier,  individually  or  in  connection  with 
one  another,  to  construct  and  connect  with  the 
lines  of  the  rail  carrier  a  track  or  tracks  to 
the  dock.  The  Commission  shall  have  full  au- 
thority to  determine  and  prescribe  the  terms 
and  conditions  npon  which  these  connecting 
tracks  shall  be  operated,  and  it  may,  either  m 
the  construction  or  the  operation  of  such  tracks. 


determine  what  sam  shall  b«  paM  to  or  by  ei- 
ther carrier." 

[1]  This  Is  most  oomprebenfdve.  It  in- 
cludes all  that  the  Railroad  Oommlasim  is 
attempting  to  do  in  this  matter,  and  more. 
It  empowers  the  Interstate  Commert»  Com- 
mission to  require  physical  connectlmi  to  be 
made;  to  require  the  railroad  to  make  the 
connection  in  certain  Instances;  to  require 
either  or  both  the  rail  and  water  carrier  to 
make  the  connection;  to  require  them  In- 
dividually or  in  connection  with  one  another 
to  do  so;  to  determine  and  prescribe  the 
terms  and  conditions  upon  whldi  the  ooonect- 
Ing  tracks  shall  be  operated ;  the  sum  to  be 
paid  by  either  carrier. 

That  which  the  Florida  statutes  give  the 
Railroad  Commission  authority  to  do,  Con- 
gress gives  the  Interstate  Commerce  Commis- 
sion Jurisdiction  over. 

There  is  nothing  sought  by  this  proceeding 
that  Is  not  embraced  within  the  provisions 
of  the  act  of  Congress. 

[2]  Until  Congress  acted,  there  could  be  no 
questl<m  of  the  power  of  the  state  av&r  the 
matter  In  controversy;  but  when  Congress 
exercised  the  power,  and  lodged  Jurisdictioii 
over  It  In  the  Interstate  Commerce  Commis- 
sion, It  took  It  out  of  the  Jurisdiction  of  the 
state,  and  the  right  of  the  state  over  the  same 
subject-matter  was  extinguished.  This  is  the 
doctrine  laid  down  by  llr.  Chief  Justice 
Marshall  In  Sturges  ▼.  Crowninahield,  4 
Wheat.  122,  4  L.  Ed.  S2»: 

"It  may  be  thought  more  convenient  that 
much  of  it  should  be  regulated  by  state  legisla- 
tion, and  Congress  may  purposely  omit  to  pro- 
vide for  many  cases  to  which  their  power  ex- 
tends. It  does  not  appear  to  be  a  violent  con- 
struction of  the  Constitution,  and  is  certainly  a 
convenient  one,  to  consider  the  power  of  the 
states  as  existing  over  sudi  cases  as  the  laws 
of  the  Union  may  not  reach.  But  be  this  as  it 
may,  the  power  granted  to  Congress  may  be  ex- 
ercised or  declined  as  the  wisdom  of  that  body 
shall  decide.  If,  in  the  opinion  of  Congress, 
uniform  laws  concerning  bankruptcies  ought 
not  to  be  established,  it  does  not  follow  that 
partial  laws  may  not  exist,  or  that  state  legis- 
lation on  the  subject  must  cease.  It  is  not  the 
mere  existence  of  the  power,  but  its  exercise, 
which  is  incompatible  with  the  exercise  of  the 
same  power  by  the  states.  It  is  not  the  right 
to  establish  these  uniform  laws,  but  their  acta- 
al  establishment,  which  is  inconsistent  with  the 
partial  acts  of  the  states." 

This  was  followed  In  Prlgg  v.  Pennsylvania, 
16  Pet  539,  10  L.  Ed.  1060,  In  an  opinion  by 
Mr.  Justice  Story. 

[3]  The  doctrine  seems  well  settled  that 
where  a  power  is  exclusive  In  the  natimal 
govemipent  It  cannot  be  ecerdsedr  by  the 
states,  but  it  la  a  concurrent  power  of  the  fed- 
eral and  state  governments.  It  may  be  exer- 
cised by  the  states  imtll  the  same  field  Is  cov- 
ered by  Congress,  and  whoi  that  Is  done  state 
legislation  on  the  subject  becomes  Inoperative 
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and  ineffectlTe.  Prlgg  v.  Pennsylvania,  su- 
pra ;  Stnrges  v.  Crownlnshield,  supra. 

In  tbe  case  of  Prlgg  t.  Pennsylvania,  supra, 
tbe  court  said: 

"For,  if  Congreaa  have  a  constitiitional  pow- 
er  to  regnlate  a  particular  subject,  and  they 
do  actually  regulate  it  in  a  given  manner,  and 
la  a  certain  form,  it  cannot  be  that  the  state 
Itegislatures  have  a  right  to  interfere,  and,  as  it 
were,  by  way  of  complement  to  the  legislation 
of  Oongress  to  prescribe  additional  regulations, 
and  what  they  may  deem  auxiliary  provisions 
for  the  same  purpose.  In  such  a  case,  the  leg- 
islation of  Congress,  In  what  it  does  prescribe, 
manifestly  indicates  that  it  does  not  intend  that 
there  shall  be  any  farther  legislation  to  act 
upon  the  subject-matter.  Its  silence  as  to  what 
it  does  not  do  is  as  expressive  of  what  its  in- 
tention is  as  the  direct  provisions  made  by  It. 
*  *  *  The  win  of  Congress  upon  the  whole 
subject  is  as  clearly  established  by  what  it  has 
not  dedared  as  by  what  it  has  expressed." 

Mr.  Justice  Lamar,  in  tbe  case  of  Soutbem 
Railway  Ca  v.  Indiana  Railroad  Conimiaslon, 
230  V.  S.  430,  35  Sup.  Ct  304,  60  L.  Ed.  661. 
following  Sturges  v.  Crownlnshield  and  Prlgg 
V.  Pennsylvania,  said: 

"Congress,  of  course,  could  have  'drenmscrib- 
ed  its  regulations'  so  as  to  occupy  a  limited 
field.  Savage  v.  Jones,  225  U.  S.  601,  638,  66 
L.  Bd.  1182,  1104.  82  Sup.  Ct.  Rep.  715;  At- 
lantic Coast  Line  R.  Co.  v.  Georgia,  234  U. 
8.  280,  293,  68  L.  Ed.  1312,  1318,  34  Sup.  Ct 
Bep.  829.  But  so  far  as  it  did  legislate,  the 
exdnaive  effect  of  the  safety  appliance  act  did 
not  relate  merely  to  details  of  the  statute  and 
the  penalties  it  imposed,  but  extended  to  the 
whole  subject  of  equipping  cars  with  appliances 
intended  for  the  protection  of  employees.  The 
states  thereafter  could  not  legislate  so  as  to 
require  greater  or  less  or  different  equipment; 
nor  could  they  punish  by  imposing  greater  or 
Ims  or  Afferent  penalties."    (Italics  are  mine.) 

[4]  Mr.  Justice  Lamar  epitomized  several 
cases  that  are  illustrative  of  tlie  prlndpile  -In- 
volved here.   Tbna: 

"In  St.  Lonis,  I.  M.  ft  S.  B.  Co.  v.  Edwards, 
227  n.  S.  267,  67  L.  Ed.  606,  33  Sup.  Ct.  Rep. 
262,  it  was  held  that  the  Arkansas  statute  inr- 
posing  a  penalty  for  failing  to  deliver  cars  had 
been  superseded  by  the  provisions  of  tbe  Hep- 
bom  Act,  although  the  provisions  of  the  two 
statutes  were  not  identical.  In  Northern  P. 
R.  Co.  V.  Washington,  222  U.  S.  371,  66  L. 
Ed.  237,  32  Sup.  Ct  Rep.  160,  it  was  held  that 
congressional  tegialation  as  to- hoars  of  service 
so  completely  occupied  the  field  as  to  prevent 
state  legislation  on  that  subject  In  Brie  R. 
Co.  V.  New  lork,  233  U.  S.  671,  68  L.  Ed.  1149, 
51  L.  R.  A.  (N.  S.)  1097,  34  Sup.  Ct  Rep. 
756,  a  like  ruling  was  made  in  a  case  where 
the  New  York  law  punished  a  railroad  company 
for  allowing  an  employee  to  work  more  than 
eight  hours  when  the  federal  statute  punished 
the  company  for  employing  him  for  more  than 
nine  hours — even  though  it  was  argued  that  the 
state  lepslation  waa  not  in  conflict  with  tbe 
Federal  Act,  but  rather  in  aid  of  it.  The  same 
contention  is  made  here,  inasmuch  as  the  In- 
diana law  requires  handholds  on  sides  or  ends 
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of  cars,  while  the  federal  statute  requires  hand- 
holds to  be  placed  both  on  the  sides  and  ends 
of  cars. 

"The  test,  however,  is  not  whether  the  state 
legislation  Is  in  conflict  with  the  details  of  the 
federal  law  or  supplements  it,  but  whether  the 
state  had  any  jurisdiction  of  a  subject  over 
which  Congress  had  exerted  its  exdusive  con- 
troL" 

State  laws  relating  to  pilots,  quarantine, 
policing  harbors,  improving  navigable  dian- 
nels,  wharves,  bridges;  and  ferries,  where 
the  entire  subject  has  not  been  covered  bj 
congressional  action,  are  not  violative  of  tbe 
constitutional  provision  giving  to  Oongreas 
the  right  to  regulate  interstate  and  foreign 
commerce.  As  was  said  In  Western  Union 
Telegraph  Co.  v.  Lee,  174  Ky.  210,  102  8.  W. 
70,  Ann,  Cas.  19180,  1026: 

"It  is  not  the  existence  of  the  power  of  Con- 
gress to  regulate  commerce  in  this  dass  of 
cases,  but  the  exerdse  of  that  power  by  Oon- 
gress that  win  prohibit  state  action.  In  this 
dass  state  action  is  permissible  in  the  absence 
of  congressional  regulations." 

In  tbe  case  of  Gardner  v.  Western  Union 
Telegrapb  Co,  281  Fed.  406,  145  C.  a  A.  399, 
tbe  Circuit  Court  of  Appeals  for  tbe  Eighth 
Orcuit  said: 

"Congress  has  taken  possession  of  the  field 
of  interstate  commerce  by  telegraph,  and  it 
results  that  the  power  of  the  states  to  legis- 
late with  reference  thereto  has  been  suspend- 
ed." Durre  v.  Western  Union  TeL  Oo„  166 
Wis.  190,  161  N.  W.  785. 

Whatever  may  have  been  the  opinion  of  this 
or  ottier  courts  prior  to  tbe  adoption  of  tbe 
Panama  Canal  Act  and  tbe  amendments  of 
February  28,  1920,  they  are  not  binding  upon 
us  In  view  of  tbe  changed  condition  of  tbe 
law  wbereby  Congress  has  tak«i  possession 
of  tbe  entire  field  of  regulating  physical  con- 
nections between  rail  and  water  carriers  that 
may  be  engaged  in  interstate  or  foreign  com- 
merce, by  giving  to  tbe  Interstate  Oommoroe 
Commission  jurisdiction  thereof.  As  was 
said  in  Haskell  Implement  &  S.  Co.  v..  Postal 
Telegraph-Cable  Ca,  114  Me.  277,  06  AtL  219: 

"Many  changes  have  occurred  in  business  and 
business  regulation  in  the  28  years  since  the 
dedsion  in 'the  Ayer  Case  and  the  creation  of 
the  Interstate  Commerce  Oompussion.  The  de- 
dsion stands,  but  tbe  Commerce  Act  has  ex- 
panded until  it  comprehends  and  indudes  tbe 
questions  involved  in  the  case  at  bar,  and  so 
induding,  it  must  perforce,  being  the  supreme 
law,  suspend  the  operation  of  any  state  stat- 
ute or  regulation,  or  tbe  force  and  effect  of  any 
dedsion  in  opposition  thereto,  the  Ayer  Case 
among  the  rest,  so  far  as  they  conflict  with  the 
act  of  June  18,  1910.  This  role  does  no  vio- 
lence to  any  state,  corporation,  or  individual, 
and  is  in  keeping  with  the  sentiment  and  rea- 
sons underlying  sound  pnblic  policy,  the  high- 
est good,  the  best  interest  of  all  the  peo^e, 
not  that  of  one  state  or  one  locality.  Minne- 
sota Rate  Cases,  Simpson  v.  Shepard,  230  U. 
S.  352,  57  L.  Ed.  1611.  48  L.  B.  A.  (N.  S.) 
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1151;   SUsb  T.  KIrkwood,  237  U.  &  52,  S5  Snp. 
Ct  Rep.  501,  S»  L.  Ed.  885.'* 

See,  also.  Western  Union  Td.  Co.  t.  Smith 
(Tex.  OLv.  App.)  188  S.  W.  702;  Poor  Grain 
Go.  y.  Western  Union  TeL  Co.,  196  Mo.  AKk 
657,  196  S.  W.  28. 

We  liave  examined  tlie  cases  cited  by  the 
relators,  but  fall  to  find  that  they  lay  down 
a  doctrine  contrary  to  that  announced  in 
Sturgls  V.  CrownlnshleM,  and  followed  by  an 
unbroken  line  of  decisions  down  to  the  pres- 
ent time. 

In  the  case  of  Missouri  P.  R.  Co.  y.  I^ra- 
bee  Flour  Mills  Co.,  211  U.  S.  612,  29  Sup.  Ct 
214,  53  li.  Ed.  352,  the  court  recognized  and 
sanctioned  this  doctrine,  but  found  that  there 
had  been  no  action  by  Congress  or  the  Int«^ 
state  Commerce  Commission,  and  that  there- 
fore a  state  court  may  by  mandamus  compel 
a  railroad  company  doing  Interstate  business 
to  afCord  equal  local  shipping  serrice  to  its 
8hipi)ers,  notwithstanding  the  cars  in  regard 
to  which  the  service  is  claimed  are  eventually 
to  be  engaged  In  Interstate  commerce.  E^m 
this  it  seems  that  if  Congress  had  expressly 
lodged  in  the  Interstate  Commerce  Commis- 
sion the  power  and  duty  with  regard  to 
switching  service,  as  it  has  with  regard  to 
requiring  physical  connection  betweoi  rail 
and  water  transportation,  the  court  would 
have  held  that  the  state  was  without  author- 
ity to  r^^late  the  subject. 

The  peremptory  writ  is  denied. 

FAILOB  and  ELLIS,  JJ.,  concur. 

WHITFIELD,  J.  (dissenting.  The  alterna- 
tive writ  commands  the  respondents  "to  re- 
build -and  repair"  a  wharf  between  the  rail- 
road dqiot  and  the  Bt  Jotins  river. 

In  a  former  opinion  overruling  a  donurr^ 
to  the  return,  denying  motions  to  strike  por- 
tions of  the  return,  and  denying  a  peremptory 
writ  on  the  pleadings  herein,  it  was  held  tliat 
the  federal  Canal  Act  of  August  24,  1012  (37 
Stat.  560),  giving  to  the  Interstate  Commerce 
Commission  jurisdiction  to  regulate  stated 
common  carriers  and  their  transportation 
business,  Including  the  establishment  of 
"physical  connection  between  the  lines  of  the 
rail  carrier  and  the  dock  of  the  water  car- 
rier," did  not  conflict  with  or  supersede  the 
statutory  authority  of  the  State  Railroad 
Commission  "to  require  railroads  and  water 
carriers  serving  any  given  point  or  commun- 
ity *  *  *  to  provide  such  reasonable 
physical  connection  as  may  be  necessary  to 
properly  facilitate  the  transfer  of  freight  or 
passeng^^  from  one  of  said  carriers  to  the 
other,"  in  so  far  as  such  statutory  authority 
was  exerted  to  require  a  railroad  and  a  wa- 
ter carrier  to  "rebuild  and  repair  the  whftrf" 
theretofore  used  in  the  transfer  of  freiglit 
and  passengers  between'  the  rail  and  water 
carriers;  and  it  was  further  held  that  on  the 
admissions  -pf  the  demurrer  to  the  return. 


which  return  sets  up  facts  tending  to  show 
unreasonableness  in  the  order  with  reference 
to  the  questioned  needs  of  the  public  and  the 
appreciably  added  burden  of  expense  and  in- 
convenience to  the  carriers,  a  defense  to  the 
writ  was  averred.  State  ex  reL  Railroad 
Commissioners  v.  Atlantic  Ooast  Line  R. 
Co.,  77  Fla.  366,  81  South.  498.  Issue  was 
joined  on  the  return  and  voluminous  testi- 
mony taken. 

It  is  now  contended  fOr  the  respondents 
timt  an  amendment  to  the  federal  (3anal  Act 
of  February  28,  1920,  clearly  gives  to  the 
Interstate  CJommerce  (Commission  exdnslve 
jurisdiction  of  this  subject-matter,  and  that 
the  evidence  clearly  establishes  the  asserted 
unreasonableness  of  the  order  commanding 
the  carriers  to  "rebuild  and  repair  the  wharf 
adjacent  to,  and  lying  Immediately  between, 
the  depot"  of  the  rail  carrier  and  the  St 
Johns  river  at  Astor,  Fla.,  when  the  order  is 
"considered  with  reference  to  all  the  substan- 
tial Interests  affected  by  it." 

The  original  Canal  Act  gave  the  Interstate 
Commerce  (^mmisslon  jurisdiction  in  re- 
quiring carriers  "to  establish  physical  con- 
nection between  the  lines  of  the  rail  carrier 
and  the  dock  of  the  water  carrier  by  direct- 
ing the  rail  carrier  to  make  suitable  connec- 
tion between  its  line  and  a  track  or  tracks 
which  have  been  constructed  from  the  dock 
to  the  limits  of  its  right  of  way,  or  by  direct- 
ing either  or  both  the  rail  and  water  carrier, 
individually  or  in  connection  with  one  an- 
other, to  construct  and  connect  with  the  lines 
of  the  rail  carrier  a  Bpnr  tra<^  or  tracks  to 
the  dock."  State  ex  rel.  Railroad  (commis- 
sioners V.  Atlantic  Coast  Line  R.  Co.,  77  Fla. 
366,  81  South.  498,  text  500.  By  amendment 
the  provision  is  "to  establish  physical  con- 
nection between  the  lines  of  the  rail  carrier 
and  the  dodc  at  urhich  interchange  of  patten- 
gert  or  property  *«  to  he  made  by  directing 
the  rail  carrier  to  make  suitable  connection 
between  Its  line  and  a  track  or  traces  whiefa 
have  been  constructed  from  the  dodk  to  the 
limits  of  the  railroad  right  of  way,  or  by 
directing  either  or  both  the  rail  and  water 
carrier,  individually  or  in  connection  with 
one  another,  to  construct  and  connect  with 
the  lines  of  the  rail  carrier  a  track  or  tracks, 
to  the  dock." 

The  change  in  the  law  is  shown  by  the 
italicized  words.  It  is  iri^vlons  that  both  the 
provisions  relate  to  physical  connection  by 
track»  and  that  the  Italicized  words  do  not 
add  to  the  jurisdiction  confored  by  the  orig- 
inal act,  but  merely  add  to  the  designation 
or  description  of  the  facilities  over  which  ju- 
risdiction is  conferred.  In  discussing  the 
supremacy  of  the  federal  law  the  United 
State  Supreme  Court  has  said: 

"The  nullity  of  any  act  InconBlstent  with  the 
Constitution  is  produced  by  the  declaration  that 
the  Constitution  [of  the  United  States]  is  the 
supreme'  law.    The  appropriate  application  of 
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that  part  of  the  clause  which  confers  the  same 
Bnpremacy  on  laws  and  treaties  is  to  such  acts 
of  the  state  liegislatnres  as  do  not  transcend 
their  powers,  but,  thongh  enacted  in  the  ex- 
ecation  of  acknowledged  state  powers,  inter- 
fere with  or  are  contrary  *  *  *  to  the  laws 
of  Congress,  made  in  pursuance  of  the  Consti- 
tution, or  some  treaty  made  under  the  author- 
ity of  the  United  States.  In  every  such  case 
the  act  of  Congress  or  treaty  is  supreme;  and 
the  law  of  the  state,  though  enacted  in  the  ex- 
ercise of  powers  not  controverted,  must  yield 
to  it  The  same  doctrine  was  asserted  in  the 
case  of  Brown  t.  State  of  Haryland,  12  Wh. 
m>.  448,  449,  and  in  numerous  other  eases.  6 
How.  pp.  573,  674,  579,  581;  2  Peters,  251, 
252;   4  Wh.  pp.  40S,  406,  436. 

"We  agree,  that  in  the  application  of  this 
principle  of  supremacy  of  an  act  of  Congress 
in  a  ease  where  the  state  law  is  but  the  exer- 
cise of  a  reserved  power,  the  repugnance  or 
conflict  should  be  direct  and  positive,  so  that 
the  two  acts  could  not  b«  reconciled  or  con- 
sistently stand  together;  and  also,  that  the 
act  of  Congress  should  have  been  passed  in  the 
exercise  of  a  clear  power  under  the  Constitu- 
tion, such  as  that  in  question." 

Sinnot  v.  Davenport,  22  How.  227,  text  242, 
243  (16  li.  Bd.  248). 

"Where  an  act  of  Congress  relating  to  a  sub- 
ject on  which  the  state  may  act  also  limits  its 
prohibidons,  it  leaves  the  subject  open  to  state 
regulation  as  t*  tjte  prohibitions  which  are  un- 
ennmerated. 

"In  determining  whether  a  federal  act  over- 
rides a  state  law,  the  entire  scheme  must  be 
considered  and  that  which  needs  must  be  im- 
plied has  no  less  force  than  that  which  is  ex- 
pressed. 

"The  intent  of  Congress  to  supersede  the 
exercise  by  the  'states  of  their  police  power 
will  not  be  inferred  unless  the  act  of  Congress, 
fairly  interpreted,  is  in  actual  conflict  with  the 
l&w  of  the  sfc&tc '' 

Savage  v.  Jones,  225  T7.  S.  501,  text  502,  503 
(32  Sup.  Ct.  715,  56  h.  Ed.  1182). 

"While  Congress  has  exclusive  power  to  reg- 
ulate interstate  commerce,  and  the  state  may 
not,  when  (>>ngres8  has  exerted  that  power, 
interfere  therewith,  even  in  the  otherwise  just 
exercise  of  its  police  power,  the  state  may  in 
such  a  case  act  until  Congress  does  exert  its 
authority,  even  though  interstate  commerce  may 
be  incidentally  affected."  Sligh  v.  Kirkwood, 
237  V.  S.  62,  35  Sup.  Ct.  501,  69  L.  Bd.  835. 

The  sabject-matter  of  the  order,  a  wharf 
used  for  the  interchange  .of  traffic  between  a 
rail  carrier  and  a  water  carrier,  may  be  used 
as  a  part  of  interstate  transportation;  but  a 
wharf  is  local  In  its  nature,  and  is  not  of  that 
character  of  transportatloa  facilities  which 
requires  general  and  uniform  regulation.  For 
these  reasons  state  regulation  is  not  wholly 
excluded  by  virtue  of  the  commerce  clause  of 
the  federal  Constltatlon;  but  as  the  subject 
may  require  special  regulations  to  meet  local 
conditions,  and  the  regulations  being  in  aid  of 
intestate  as  well  as  intrastate  commerce, 
In  so  far  as  they  affect  interstate  commerce, 
sach  regulations  are  permissible,  untQ  Con- 
gress asserts  Its  superior  power  by  regula- 


tions that  clearly  and  actually  conflict  with 
the  state  regulations.  Where  the  conditions 
warrant  it,  the  rule  stated  has  been  applied 
to  the  instrumentalities  as  well  as  to  the 
subjects  of  interstate  commerce.  Missouri, 
K.  &  T.  R.  Co.  of  Texas  v.  Harris,  284  U. 
S.  412,  84  Sup.  Ct  790,  68  I*  Ed.  1377,  L.  R. 
A.  1915E,  942;  Missouri  P.  B.  Go.  ▼.  Larabee 
Flour  Mills  Co.,  211  n.  S.  612,  29  Sup.  Ct 
214,  68  L.  E».  352;  Transportation  Co.  r. 
City  of  Parkersburg,  107  U.  S.  691,  2  Sup.  Ct 
732,  27  L.  Ed.  684;  Minnesota  Bate  Cases 
(Simpson  y.  Shepard)  230  U.  S.  362,  33  Sup. 
Ct  729,  67  L.  Ed.  1611,  48  L.  R.  A.  (N.  8.) 
1161,  Ann.  Cas.  1018A,  18;  State  ex  reL  Ball- 
road  Commissioners  v.  Atlantic  Coast  liae  B. ' 
Co.,  77  Fla.  366,  81  South.  498;  12  O.  J.  41; 
5  B.  C.  L.  761;  SUgh  v,  Kirkwood,  237  U. 
S.  52,  35  Sup.  Ct  601,  59  L.  Ed.  835;  Sligh  v. 
Kirkwood,  66  Fla.  123,  61  South.  185;  Savage 
▼.  Jones,  226  U.  8.  601,  82  Sup.  Ct  716,  66  L. 
Ed.  1182;  Carey  v.  State  of  South  Dakota, 
260  n.  S.  118,  89  Sup.  Ct  403,  63  L.  Bd.  888; 
Com  Products  Seflnlng  Co.  y.  Eddy,  249  U. 
S.  427,  89  Sup.  Ct  325,  63  L.  Ed.  689;  Hebe 
Co.  V.  Shaw,  248  C.  S.  297,  39  Sup.  Ct  126, 
63  li.  Ed.  265;  Beld  y.  Colorado,  187  U.  a 
137,  23  Sup.  Ct.  92,  47  L.  Ed.  108;  AsbeU  y. 
Rtate  of  Kansas,  209  C.  B.  251,  28  Sup.  Ct 
486,  62  L.  Ed.  778, 14  Ann.  Cas.  1101;  Cross- 
man  T.  Lnrman,  192  TT.  8.  189,  24  Sap.  Ct 
284,  48  L.  Ed.  401;  Smith  y.  Alabama,  124 
n.  S.  466,  8  Sup.  Ot  664,  81  U  Ed.  608;  Nash- 
ville, C.  ft  St  L.  Ry.  Go.  y.  Alabama,  128  U. 
8.  96,  9  Sup.  Ct  28,  82  U  Bd.  852;  New 
Tork,  N.  H.  &  H.  R.  Co.  v.  People  of  State  of 
New  York,  166  U.  8.  628,  17  Sup.  Ot  418,  41 
L.  Bd.  853;  Mlgsouri,  K.  &  T.  By.  Co.  y. 
Haber,  169  U.  S.  613.  18  Sup.  Ot  488,  42  L. 
Ed.  878 ;  Southern  B.  Co.  y.  Beld.  222  U.  S. 
424,  82  Sup.  Ot  140,  66  U  Bd.  267 ;  Atlantic 
Ck>ast  Line  B.  Co.  v.  State  of  Georgia,  234  U. 
S.  280,  34  Sup.  Ct  829,  58  L.  Bd.  1312 ;  Chica- 
go, B.  I.  &  P.  R.  (3o.  y.  State  of  Arkansas, 
219  U.  S.  458,  31  Sup.  Ct  276,  56  L.  Ed.  200; 
Missouri  Pac.  B.  Co.  v.  State  of  Kansas  ex  rel. 
Bailroad  Com'rs,  216  D.  S.  282,  30  Sup.  Ct 
330,  64  Ia  Ed.  472;  12  O.  J.  41,  74;  South 
Covington  ft  Cincinnati  St  By.  Co.  y.  Ken- 
tucky, 262  n.  S.  399,  40  Sup.  Ot  378,  64  L. 
Ed.  631,  decided  April,  19,  1920 ;  State  ex  reL  • 
Railroad  CTommlssloners  v.  Atlantic  Coast 
Line  B.  Co.,  supra;  State  ex  rel.  Bailroad 
Com'rs  V.  Louisville  ft  N.  B.  (30.,  62  Fla.  315, 
67  South.  175;  Mill  Creek  Coal  ft  Coke  Co. 
y.  Public  Service  Commission  (W.  Va.)  100 
S.  B.  667,  7  A.  L.  B.  1081;  Pittsburg,  C,  O. 
ft  St  L.  B.  Co.  y.  State  of  Indiana,  172  Ind. 
147,  87  N.  R  1034,  affirmed  In  223  U.  8.  713, 
82  Sup.  Ct  620,  66  U  Bd.  626. 

The  Florida  statute  does  not  supplement 
the  federal  acts,  but  covers  a  subject  not  in- 
cluded In  the  federal  statuta  See  Savage 
y.  Jones,  and  Sligh  y.  Kirkwood,  supra.  Evem 
if  the  federal  act  fairly  covers  the  subject, 
tt  does  not  appear  that  any  action  has  been 
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taken  thereunder.  See  Missouri  P.  E.  OOk  ▼. 
Larabee  Flour  Mills  Co.,  supra.  No  puriwse 
Is  shown  br  the  Canal  Act  to  suspend  state 
action  in  this  particular  matter  as  In  North- 
em  Pac.  R.  Ca  T.  State  of  Washington  ex 
rel.  Atkinson,  222  U.  S.  870,  32  Sup.  Ct.  160, 
66  li.  Ed.  237,  where  the  hours  of  service  on 
Interstate  trains  was  the  subject  of  state  and 
federal  acta.  See  Hamilton  v.  Kentucky  D. 
ft  W.  Ca,  251  U.  S.  146,  40  Sup.  Ct.  106,  64 
li.  Ed.  194. 

There  is  no  clear  and  actual  conflict  be- 
tween the  limited  authority  conferred  by 
Congress  upon  the  Interstate  Commerce  Com- 
mission relative  to  track  connections  between 
a  dbck  and  the  line  of  a  rail  carrier,  and  the 
authority  here  exerted  by  the  state  to  require 
the  carrier  to  "rebuild  and  repair"  a  wharf. 
Consequently  the  state  authority  is  not  as  a 
matter  of  law  excluded  from  this  sphere  of 
regulation.  State  ex  rel.  Railroad  Commis- 
sioners T.  Atlantic  Coast  Line  R.  Co.,  supra. 
The  mrder  Is  not  a  direct  or  unreasonable 
burden  upon  Interstate  commerce.  See  State 
ex  rel.  Railroad  Com'rs  v.  Louisville  &  N. 
R.  Co.,  supra.  In  such  cases  as  Pennsylvania 
R.  Co.  y.  Public  Service  Commission  of  Penn- 
sylvania, 250  U.  S.  566,  40  Sup.  Ct.  86,  63 
L.  Ed.  1142,  decided  November  10,  1919,  and 
Southern  R.  Co.  v.  Indiana  Railroad  Commis- 
sion. 236  n.  S.  439,  35  Sup.  Ct  304,  69  L.  Ed. 
061,  the  assertion  of  paramount  federal  au- 
thority bad  covered  the  field  and  therefore 
bad  precluded  or  superseded  state  regulations. 
See,  also,  P.  T.  0.  Co.  v.  Warren  Godwin,  251 
U.  8.  27,  40  Sup.  Ot  69,  64  L.  Ed.  118;  W. 
n.  Tel.  Co.  V.  Wright,  79  Fla.  600,  84  South. 
604 ;  Charleston  &  W.  O.  R.  Co.  v.  VamvlUe 
Furniture  Co.,  287  U.  S.  697,  35  Sup.  Ot  71«, 
60  L.  E^d.  1137,  Ann.  Gas.  1916D,  333;  New 
York  Cait  R.  B.  Co.  ▼.  Wlnfleld,  244  U.  S. 
147,  37  Sup.  Ot  546,  61  L.  Ed.  1045,  L.  B.  A. 
lOlsa  439,  Ann.  Cas.  1917D,  1139. 

It  appears  that  the  rail  carrier  and  the 
water  carrier  each  transports  or  may  trans- 
port persons  and  proi>erty<from  and  to  Jack- 
sonville, Fla.,  and  other  points  to  and  from 
Astor  on  the  St  Johns  river  where  the  water 
carrier  has  a  landing,  and  that  points  In  the 
territory  near  Astor  are  reached  by  the  rail 
carrier,  but  the  rail  haul  from  Jaclcsonvllle  to 
points  In  the  territory  is  much  longer  than 
the  haul  by  water  to  Astor  thence  by  short 
rail  haul  to  destination,  whereas  the  rail 
carrier  vrithout  the  wharf  connection  has  a 
long  haul  all  rail  between  Jacksonville  and 
the  points  that  could  be  reached  by  river  to 
Astor  thence  by  rail  a  short  haul  to  destina- 
ticm  in  the  stated  territory. 

The  law  does  not  give  one  carrier  a  right  to 
B  long  haul  merely  because  Us  main  line  and 
branches  extend  between  given  points  of  ori- 
gin and  destination  when  there  may  be  a 
shorter  route  either  independently  of  or  in 
conjunction  with  such  carrier ;  and  the  mere 
fact  that  the  points  to  be  reached  are  on  a 


branch  line  of  the  carrier,  tbe  operatloii  of 
which  apart  from  the  main  line  la  not  pzoflt- 
able,  does  not  give  the  carrier  a  right  to  a 
long  haul  when  a  shorter  haul  can  be  made 
available  to  the  public  without  undue  burden 
to  the  carrier  claiming  the  long  haul,  particu- 
larly when  as  here  shown  delay  and  higher 
rates  are  Incidents  of  the  long  hauL  And  the 
rights  of  the  public  and  the  duty  of  the  regu- 
lating authority  of  the  state  in  the  premises 
are  not  affected  by  a  desire  or  a  willingness 
of  the  two  carriers  that  the  short  line  haul 
be  not  utilized. 

The  subject-matter  here  is  not  transporta- 
tlon  or  rates  or  rolling  stock  or  employee^ 
liability  or  hours  of  service  or  efficiency  of 
en^^loyeea^  or  commercial  transactions,  or 
tratbc  connections  that  may  require  nniform- 
ity  of  regulation,  but  it  is  the  rebuilding  and 
r^Milr  of  a  wharf  that  had  been  used  bat 
discontinued.  It  is  local  in  its  nature,  and 
neither  the  federal  Canal  Act  nor  its  amend- 
ments appear  to  cover  the  particular  sub- 
ject; nor  hag  the  federal  authority  been  as- 
serted by  regulations  or  other  action  taken 
with  reference  to  the  subject  so  as  to  exclude 
reasonable  state  action  upon  such  local  sub- 
ject-matter that  does  not  conflict  vrith  Feder- 
al authority  or  directly  or  materially  burden 
Interstate  commerce,  but  ia  In  aid  of  inter- 
state commerce  in  so  far  as  it  may  indirectly 
affect  it;  and  the  regulation  here  assumed 
Is  not  imreasonable  in  its  requirements  either 
as  to  the  nature  of  the  facility  or  as  to  Its 
probable  cost,  when  the  rights  of  the  public 
as  well  as  those  of  the  carriers  are  duly  con- 
sidered vrith  reference  to  the  particular  ter- 
ritory and  its  people  to  be  served  by  the  use 
of  the  wharf. 

A  state  may  not  require  a  common  carrier 
railroad  company  to  repair  its  track  when 
it  U  financially  unable  to  do  8&  State  ex 
reL  B.  B.  Com'rs  v.  Tavares  &  Oulf  B.  R. 
Co.,  78  Fla.  829,  82  South.  833.  And  a  state 
may  not  compel  a  railroad  company  to  operate 
its  road  at  a  loss.  Brooks- Scanlon  Oo.  v. 
Railroad  Commission  of  Louisiana,  251  TJ.  S. 
396,  40  Sup.  Ot  183,  64  L.  Ed.  323;  Minne- 
apolis, St  P.  ft  S.  S.  M.  B.  Co.  V.  State  of 
North  Dakota  |ex  rel.  McCue^  236  U.  S.  68S, 
35  Sup.  Ct  429,  69  L.  Ed.  736,  li.  B.  A.  19i7F, 
1148.  Ann.  Cas.  1916A.  1. 

The  right  of  a  railroad  to  operate  as  au- 
thorized by  law  may  not  be  indirectly  violat- 
ed by  imposing  undue  burdens  of  regulation 
that  force  the  carrier  to  stop  operating  to 
avoid  greater  losses.  But  a  particular  use- 
ful facility  may  be  required  of  a  railroad 
common  carrier  even  at  a  loss  of  some  of  its 
proflta  Atlantic  Coast  Une  B.  Oo.  y.  North 
Carolina  Corp.  Commission,  206  D.  S.  1,  27 
Sup.  Ct  686.  61  Lb  Ed.  933,  U  Ann.  Cas.  898; 
Missouri  Pac.  B.  Co,  V.  State  of  Kansas  ex 
rel.  BaihxAd  Com'rs,  216  U.  S.  262,  30  Sup. 
Ct  330,  54  L.  Ed.  472 ;  State  ex  reL  Bailroad 
Com'rs  y.  Florida  East  Coast  B.  Qd.,  67  Fla. 
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83,  64  South.  448;  State  ex  reL  Ellis  t.  Atlan- 
tic Coast  Line  R.  Co.,  53  Fla.  650,  44  South. 
213,  18  I/.  R.  A.  (N.  S.)  320, 12  Arm.  Cas.  359. 
An  unreasonable  requirement  may  not  be  en- 
forced. State  ex  rel.  Railroad  Oom'rs  t. 
South.  Georgia  Ry.  Ca  (Fla.)  86  South.  663 ; 
State  ex  rel.  Railroad  Com'rs  t.  Atlantic 
Coast  Line  R.  Co.,  77  Fla.  866,  81  South.  408; 
State  ex  rel.  Railroad  Com'rs  t.  Florida  Bast 
Coast  R.-  Ca.  71  Fla.  433,  71  South.  543. 
See,  also,  Erie  Ry.  Co.  v.  Board,  264  V.  S.  — , 
41  Sup.  Ct.  169,  65  L.  Bd.  — ,  decided  Janu- 
ary 8,  1921. 

Advantages  to  accrue  to  the  pnbUc  by  the 
competing  routes  and  by  having  a  short  haul 
which  the  connections  ^ve.the  public  a  right 
to  enjoy  under  the  law  are  made  to  appear  by 
the  evidence;  and  while  the  expense  to  the 
carriers  may  be  relatively  considerable,  yet 
It  does  not  clearly  appear  that  the  advantages 
to -the  public  In  the  nse  of  the  short  haul 
route  to  which  the  wharf  is  an  essential  and 
the  probable  return  in  the  short  haul  re- 
ceipts to  the  carriers  are  so  Incommensurate 
with  the  ezi)ense  to  the  carriers  as  to  make 
the  order  to  "rebuild  and  repair  the  wharf" 
Invalid  for  unreasonableness.  See  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina  Corp. 
Commission,  206  U.  S.  1,  27  Sup.  Ct  685, 
61  L.  Ed.  933,  11  Ann.  Cas.  398;  Missouri 
Pac.  R.  Co.  v.  State  of  Kansas  ex  rel.  Rail- 
road Com'rs,  216  U.  S.  262,  text  279,  30  Sup. 
Ct.  330,  54  L.  Ed.  472;  New  York  v.  Barker, 
179  U.  S.  287,  text  802.  21  Sup.  Ct  124,  45  L. 
Ed.  104;  Seaboard  Air  Line  Ry.  v.  Railroad 
Commissioners  of  Georgia,  240  U.  S.  324,  36 
Sup.  Ct.  260,  60  L.  Ed.  669;  Chesapeake  &  Ohio 
Ry.  Co.  V.  Public  Service  Commission  of  West 
Virginia.  242  U.  S.  603,  37  Sup.  Ct  234,  61  L. 
Ed.  520;  Chicago  ft  Northwestern  Ry.  Co. 
▼.  Ochs,  249  U.  S.  416.  89  Sup.  Ct  843,  63 
Jj.  Bd.  679;  State  ex  rel.  Railroad  Com'ra 
V.  Florida  East  Coast  R.  Co..  67  Fla.  83, 
64  South.  443;  State  ex  rel.  Railroad  Com'rs 
T.  Atlantic  Coast  Line  R.  Co..  67  Fla.  441,  63 
South.  729;  LoulsvUle  ft  N.  R.  Co.  v.  Rail- 
road Com'rs,  63  Fla.  491,  58  South,  543,  44 
L.  R.  A.  (N.  S.)  189. 

The  citizens  of  the  state  who  may  be  served 
through  the  stated  rail  and  water  route  are 
entitled  to  have  the  Astor  connection  re- 
opened to  them  by  the  rebuilding  and  repair 
of  the  wharf  and  to  have  reasonably  ade- 
quate and  efficient  service  thereon  at  rates 
that  would  be  Just  to  the  public  and  fair  to 
the  carriers  considering  the  peculiar  burdens, 
If  any,  that  are  incident  to  the  service.  As 
the  Congress  has  not  actually  asserted  Its  au- 
thority over  the  particular  subject-matter  of 
this  writ,  viz.,  the  rebuilding  and  repair  of  a 
wharf,  it  la  within  the  province  of  the  state 
to  afford  the  relief  the  people  of  the  state 
are  entitled  to  have  In  the  premises.  State  ex 
reL  V.  Atlantic  Coast  Line  R.,  77  Fla.  366, 
81  South.  498;    Transportation  Co.  v.  City  of 
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Parkersbnrg,  107  U.  S.  691,  text  607.  2  Sup. 
Ct  732,  27  L.  Ed.  684;  Savage  v.  Jones,  su- 
pra; SUgh  V.  Elrkwood,  supra;  Sllgh  v. 
Klrkwood,  65  Fla.  123,  61  South.  185.. 

The  statute  (Rev.  Oen.  St  1920,  |  4618, 
anbd.  18)  provides  that — 

"Every  rnle,  regulation,  schedule  «r  order 
*  *  *  made  by  the  commissioners  shall  be 
deemed  and  held  *  *  *  to  be  reasonable  and 
just  and  sncb  as  onght  to  have  been  made  in 
the  premises  and  to  have  been  properly  made 
and  arrived  at  in  dne  form  of  procedure  and 
sncb  as  can  and  ought  to  be  executed,  unless 
the  contrary  plainly  appears  on  the  face  there- 
of or  be  made  to  appear  by  clear  and  satisfac- 
tory evidence,  and  shall  not  be  set  aside  or  held 
invalid  nnlesB  the  contrary  so  appears." 

It  is  not  "made  to  appear  by  dear  and 
satisfactory  evidence"  that  the  order  la  so 
unreasonable  as  to  be  Invalid;  therefore,  a 
peremptory  writ  should  be  awarded.  State 
ex  rel.  Railroad  Com'rs  v.  Louisville  &  N. 
R.  Co..  63  Fla.  274.  57  South.  673;  State  ex 
rel.  Railroad  Com'rs  v.  Live  Oak,  P.  ft  Q. 
R.  CJo.,  74  Fla.  861,  77  South.  223 ;  State  ex 
rel.  Railroad  Com'rs  v.  Florida  East  Coast 
R.  Co.,  72  Fla.  379,  73  South.  171,  Ann.  OU. 
191SE,  1206. 

WEST,  J.,  concurs. 


REVELS  et  al.  v, 


(81  ma.  340) 
STATE. 


(Supreme  Court  of  Florida.    March  16,  1921.) 

(Byttahut  Iv   the   Court.) 

Crlmlsal    law    «=>!  159(5) —Where    evIdonM 
showing  ownership  of  property  stolen  Is  am- 
ple, verdict  not  disturbed. 
In  a  prosecution  for  larceny  of  hogs,  where 
there  is  ample  evidence  to  show  ownership  of 
the  bogs  as  alleged,  the  verdict  will  not  be  dis- 
turbed upon  a  contention  that  the  evidence  is 
deficient  on  that  point;    and  the  Judgment  will 
be  affirmed  if  sustained  by  the  evidence. 

Error  to  Cilrcult  Court,  Lake  (bounty;  O. 
O.  Andrews,.  Judge. 

Lawrence  Revels  and  another  were  con- 
victed of  larceny  of  hogs,  and  they  bring 
error.    Affirmed. 

Davis  &  OUes,  of  Orlando,  for  plalntUts  in 
error. 

Rivers  H.  Buford,  Atty.  Gen.,  and  J.  B. 
Gaines,  Asst  Atty.  Gen.,  for  the  State. 

WHITFIELD.  J.  On  writ  of  error  taken 
to  a  conviction  of  the  larceny  of  hogs.  It  Is 
contended  that  the  ownership  of  the  hogs 
was  not  proven  as  alleged.  The  evidence  as 
to  the  size,  sex,  and  marks,  as  well  as  the 
color  of  the  hair  remaining  on  the  carcasses 
of  the  hogs  when  seen  In  the  market  plaoB^ 
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together  with  th«  drcnnutances  abovn  in 
eridenoe,  afford  sufficient  legal  predicate  for 
a  finding  of  the  ownership  of  the  bogs  as  al- 
leged, even  though  there  was  some  testimony 
that  hogs  of  another  color  had  been  bought 
by  the  defendant  from  a  different  party  who 
had  used  the  same  mark. 

There  being  evidence  legally  sufficient  to 
sustain  a  verdict  of  conviction  If  believed  by 
the  jury  as  against  the  conflicting  testimony, 
and  there  being  nothing  to  indicate  that  the 
Jury  were  not  governed  by  the  evidence  ad- 
duced in  making  their  finding,  which  haa 
been  approved  by  the  trial  court  In  denying  a 
motion  for  new  trial,  the  verdict  will  not  be 
disturbed,  and  the  judgment  of  conviction 
thereon  is  afflnned. 

BROWNE,  O.  J.,  and  TATLOR,  BI;LIS, 
and  WEST,  JJ^  concur. 


(81  Fla.  n*) 

8EWELL  et  al.  v.  HUFFSTETLEa 

(Supreme  Court  of  Florida.     March  19,  1921. 
Rehearing  Denied  March  31, 1921.) 

fSvtldbu*  hv  ih«  Court; 

JadBes  4s»5l(4)— Where  affidavit  suffloiently 
set  up  prejudioe  of  Judge  he  should  not  try 
eause. 
Where  afficlavits  setting  up  prejudice  of  a 

judge  in  a  cause  comply  with  the  requirements 

of  the  statute  on  the  subject,  the  judge  should 

not  try  the  cause. 

Error  to  Oircult  Court,  Dade  County; 
James  W.  Perldns,  Judge. 

Action  by  W.  I.  Euffstetlw  against  John 
Sewell  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

O.  A.  Worley  &  Son,  of  Miami,  for  plain- 
tiffs in  error. 

Atkinson  &  Burdlne,  of  Miami,  for  defend- 
ant in  error. 

PER  CURIAM.  In  tills  action  on  an  in- 
junction bond  there  was  a  default  and  an 
inquest  of  damages  tried  before  a  circuit 
judge  who  was  presiding  in  the  place  of  a 
disqualified  judge.  Before  trial  affidavits 
were  filed  alleging  in  sufficient  form  the  prej- 
udice of  the  judge  against  the  d^endants, 
and  a  diange  of  venue  on  that  account  was 
denied.  The  judge  whose  impartiality  was 
challenged  tried  the  case,  wlil(di  resulted  in  a 
verdict  and  judgment  for  the  plaintiff,  and 
the  defendants  took  writ  of  error. 

As  the  prejudice  of  the  judge  was  suffi- 
ciently set  up,  it  was  error  for  him  to  sit  as 


Judge  in  tlie  trial  of  Che  ease.  Section  1471, 
Gen.  Stats.  1906.  See  Howell  v.  State,  77 
Fla.  119,  81  South.  287;  Berger  v.  United 
States,  264  U.  S.  — ,  41  Sup.  Ct.  230,  66  U 
Ed.  — ,  decided  January  31, 1921.  See  diap- 
ter  7862,  Acts  of  1919,  passed  after  the  trial 
of  this  cause. 
The  Jud^ent  is  reversed. 

BROWNE,  O.  J,  and  TAYLOR,   WHIIV 
FIELD,  ELLIS,  and  WEST,  JJ«  ooocor. 


(n  na-w) 
LIND8EY  TURPENTINE  CO.  V.  SOULS. 

(Supreme  Court  of  Florida.    Mardt  10^  ISZL) 

fSyUahiu  (y  fke  Court.} 

Appeal  and  error  <8=9M40(2)->Comp«llia«  r*> 
mlttltur  to  oare  excessivs  verdict  proper. 
In  an  action  to  recover  compensation  for 
personal  injuries  and  for  damage  to  an  anto- 
mohUe  where  the  personal  injuries  are  not 
serious  and  the  cost  of  repairs  to  the  automo- 
l>ile  are  shown,  which  taken  together  deariy 
indicate  that  the  amount  of  the  verdict  is  gross- 
ly excessive  and  consequently  that  the  verdict 
is  contrary  to  the  evidence,  an  appropriate  re- 
mittitar  may  be  designated  and  permitted,  witt 
a  reversal  as  an  alternative,  where  liability  for 
a  proper  recovery  appears. 

Error  to  Circuit  Court,  Santa  Bona  Coun- 
ty;  A.  0.  Oampbdl,  Judge. 

Action  by  I.  W.  Souls  against  the  Lindsey 
Turpentine  Company  for  personal  injuries. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed  conditionally. 

W.  W.  Clark,  of  Milton,  for  plaintllt  hi 
error. 

Laird  &  Bailey,  of  Panama  City,  for  de- 
fendant in  errw. 

PER  CURIAM.  In  an  actton  for  personal 
injuries  and  for  damages  to  an  antomobile  at 
a  country  crossing,  there  was  a  verdict  and 
judgment  for  $1,500  against  the  lumber  com- 
pany. Conceding  that  the  injury  was  proxi- 
mately caused  by  negligence  of  the  defendant 
as  alleged  and  tiiat  the  plaintiff  did  not  con- 
tribute thereto,  the  personal  injuries  were 
not  serious,  and  the  repairs  to  the  automo- 
bile are  shown  to  Iiave  cost  a  little  more 
than  1400.  Manifestly  the  verdict  is  exces- 
sive. To  this  extent  the  verdict  is  dearly 
contrary  to  the  evidence.  If  a  remittitur  of 
$750  is  entered,  the  judgment  will  stand 
affirmed  for  $760.  Otherwise,  the  judgment 
will  stend  reversed  cm  the  thirtieth  day  aft- 
er the  mandate  is  filed  in  the  trial  court. 

It  Is  so  ordered. 

All  concur. 
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_.^ _  •  f    I<eitner  &  Leitner,  of  ArcaAa,  for  appellanU. 

CASTILLO  tl  tl.  ».  TAMPA  SOUTHERN  R.       TreadweU  &  Treadwell,  ot  Arcadis,  for  ap- 
CO.  pellees. 


(Supreme  Contt  of  Florida.    March  14,  1921.) 

Appeal  from  Oircnit  Coort,  BQUboMoieh 
County;  F.  M.  RoUea,  Judge. 

Proceeding  between  Toney  OastiDo  and  others 
and  the  Tampa  Southern  Railroad  Company. 
From  adreiae  orders,  the  former  appeal.  Af- 
firmed. 

H.  S.  Hampton,  of  Tampa,  for  appeOanta. 
W.  A.  Carter,  of  Tami>a,  for  appellee. 

PER  CURIAM.  This  cause  having  hereto- 
fore been  snbmitted  to  the  court  upon  the 
transcript  of  the  record  of  the  orders  aforesaid 
and  briefs  and  argument  of  counsel  for  the 
respectiTe  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now  ad- 
vised of  its  judgment  to  be  given  in  the  prem- 
ises, it  seems  to  the  court  that  there  is  no 
error  tai  the  said  orders.  It  is.  therefore  CQn- 
sidered,  ordered,  and  adjudged  by  the  court 
that  tile  said  orders  of  the  circuit  court  be,  and 
they  are  hereby,  affirmed. 

All  coBcnc. 


CRANDON  MINERAL  WATER  CO.  V.  OIL* 
BERT  ft  ax. 

(Supreme  Court  of  Florida.  Mardi  14,  1921.) 

Appeal  from  Circuit  Court,  Dade  County; 
H.  Pierre  Branning,  Judge. 

Proceeding  between  the  Crandon  Mineral  Wa- 
ter Company  and  H.  F.  Gilbert  and  wife.  From 
an  adverse  order,  the  former  appeals.  Af- 
firmed. 

McCaakOI  &  McOaskill,  of  Miami,  for  appel- 
lant. 

W.  L.  Freeland,  of  Miami,  for  appelleea. 

PBB  CURIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  order  aforesaid 
and  briefs  and  argument  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now- 
advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  oonrt  that  there  is  no 
error  in  the  said  order.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  the  said  order  of  the  circuit  court  be,  and 
the  same  is  hereby,  affirmed. 

AB  coDcoir. 


BAKER  at  al.  v.  SHERMAN  at  al. 

(Supreme   Court  of  Florida.     April  4,  1921. 
Rehearing  Denied  April  11, 1921.) 

Appeal  from  Circuit  Court,  De  Soto  County; 
Geovge  W.  Whitehurst,  Judge. 

Proceeding  between  Helen  Baker  and  others 
and  Katharine  McDonald  Sherman  and  anoth- 
er. From  an  order  adverse  to  the  former,  they 
appeal.    Affirmed. 


PER  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  tht 
transcript  of  th«  record  of  the  order  aforesaid 
and  briefs  and  argument  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  bring  now 
advised  of  its  Judgment  to  be  given  in  the  prem- 
ises, it  seems  to  the  court  that  there  is  no  er- 
ror in  the  said  order.  It  la  therefore  consider- 
ed, ordered,  and  adjudged  by  the  court  that 
the  said  order  of  the  dreult  eoozt  bSt  and  the 
same  is  hereby,  affirmed. 

AD  concur. 


DREW  tt  aL  V.  FLORIDA  NAT.  BANK  OF 
JACKSONVILLE. 

(Supreme  Court  ot  Florida.    March  8,  ISSO.) 

Appeal  from  (Mrcuit  Court,  Snwannea  (boun- 
ty;  M.  F.  Home,  Judge. 

Proceeding  between  Frank  Drew  and  othMS 
and  the  Florida  National  Bank  ot  Jacksonville. 
From  an  adverse  order,  the  former  appeal. 
Affirmed. 

John  T.  O.  Crawford,  of  Jacksonville^  for  a^ 
pellants. 

J.  B.  Johnson,  of  live  Oak,  and  Fleming  & 
Fleming,  of  Jacksonville,  for  appellee. 

PER  CURIAM.  This  canae  having  heretofore 
been  submitted  to  tlie  court  upon  tiie  tran- 
script of  the  record  of  the  order  aforesaid  and 
briefs  and  argument  of  counsel  for  the  respec- 
tive parties,  and  the  record  having  been  seen 
and  inspected,  and  the  court  being  now  advised 
of  its  judgment  to  be  given  in  the  premises, 
it  seems  to  the  court  that  there  is  no  error 
in  the  said  order.  It  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the 
said  order  of  the  circuit  court  be,  and  the  same 
is  hereby,  affirmed. 

All  concur. 


MOTE  •!  al.  V.  LEE8BURG  STATE 
BANK  at  al. 

(Supreme  Court  of  Florida.    March  12.  1921. 
Rehearing  Denied  April  7,  1921.) 

Appeal  from  Circuit  Court,. Lake  County; 
C.  O.  Andrews,  Judge. 

Proceedings  between  Lucretia  H.  Mote  and 
husband  and  the  I/eesborg  State  Bank  and  oth- 
ers. Decree  for  the  latter,  and  the  former  ap- 
peal.   Affirmed. 

H.  M.  Hampton,  of  Ocala,  for  appellants.    ' 
Gaines  &  Futch,  of  Leesburg,  for  api)«llees. 

PER  CURIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  decree  afore- 
said fnd  briefs  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  Judgment  t»  be  given  in  th« 
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premiaea,  !t  Memt  to  tlie  conrt  that  there  !• 
no  error  fai  tbe  said  decree.  It  is  therefore 
considered,  ordered,  and  adjudged  by  the  court 
that  the  said  decree  of  the  circnit  court  be, 
and  the  same  is  hereby,  affirmed. 
An  concur. 


MIZELL  «t  al.  V.  CITY  OF  TAMPA. 

(Supreme  Court  of  Florida.    Mardi  8,  1921.) 

Appeal  from  Olreoit  Oonrt,  Hillaborongh 
County;    F.  M.  Boblea,  Judge. 

Proceedings  between  Joseph  Ifixell  and  eth- 
era  and  the  Oitr  of  Tampa.  Decree  for  the  Ut- 
ter, and  the  former  appeal.    Affirmed. 

James  F.  Olen,  of  Tampa,  for  api>ellantB. 
Qeorge  B.  Cbilders,  of  SefEner,  for  appeUeo. 

FEB  OUBIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  decree  afore- 
said and  briefs  and  argument  of  counsel  for 
the  respectlTe  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  Its  judpnent  to  be  given  in  the 
premises,  it  seems  to  the  conrt  that  there  is 
no  error  in  the  said  decree.  It  ia  therefore 
considered,  ordered,  and  adjudged  by  the  court 
that  the  said  decree  of  the  circuit  court  be,  and 
the  same  is  herelqrt  affirmed. 

TATIiOB,  WHITFIELD,   and  WEST,   JJ^ 
concur. 
BROWNE,  0.  J.,  and  BUilS,  J^  dissent. 


JONES  at  >L  V.  INTERNATIONAL  LIFE 
INS.  CO. 

(Supreme  Oonrt  of  Xlorida.    March  4,  lOZL) 

Error  to  Circuit  (3ourt,  Jackaon  County;  O. 
L.  Trason,  Judge. 

Proceedings  between  Anna  Jones  and  others 
and  the  International  Life  Insurance  Company. 
Judgment  for  the  latter,  and  the  former  bring 
error.    Affirmed. 


John  H,^  (barter  and  nomas  S.  Walker,  botk 
of  Harlamia,  for  plaintUfs  in  error.     ^^ 

Paul  Carter,  of  Karianna,  and  B.  P.  'MHlsoii, 
of  Dade  City,  for  defendant  in  error. 

PER  CURIAM.  This  cause  having  beea 
heretofore  submitted  to  ^e  court  upon  the 
transcript  of  the  record  of  the  judgment  afore- 
said, and  briefs  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  tbe  court  beiqg 
now  advised  of  its  Judgment  to  be  given  in  the 
premises.  It  seems  to  the  court  that  there  is 
no  error  in  the  said  Judgment  It  is  therefore 
considered,  ordered,  and  adjudged  by  the  conrt 
that  the  said  Judgment  of  tiie  circnit  court  bo, 
and  the  same  is  hereby,  affirmed. 

TAYLOR,  WHITFIELD,  BLUB;  and  WViaS, 
JJ.,  concur. 
BROWNO.  0.  Jn  dissent!. 


ELLIOTT  et  al.  T.  CAPITAL  CITY  BANK. 

(Supreme  Court  of  Florida.    March  8,  1921.) 

Appeal  from  CXreoit  Court,  Leon  Oounty; 
B.  G.  Love,  Judge. 

Suit  between  Robert  F.  Elliott  and  others  and 
the  Capital  City  Bank.  Decree  for  tile  latter, 
and  the  former  appeaL    Affirmed. 

John  H.  Carter,  of  Marianna,  and  J.  B.  Mof- 
fett,  of  Tallahassee,  for  appellants. 

Fred  T.  Myers  and  George  B.  Pertins,  both 
of  Tallahassee,  for  appellea. 

PER  CURIAM.  This  cause  having  been 
heretofore  submitted  to  the  conrt  upon  the 
transcript  of  the  record  of  the  decree  alForesaid 
and  briefs  and  argument  of  counsel  for  the  re- 
spective parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now 
advised  of  its  Judgment  to  be  given  in  the  prem* 
ises,  it  seems  to  the  court  that  there  is  no  er- 
ror in  the  said  decree.  It  is  therefore  consid- 
ered, ordered,  and  adjudged  by  the  court  that 
the  said  decree  of  the  circuit  court  be,  and  tfao 
same  is  hereby,  affirmed. 

BROWNE,    a    J,   and   TAYLOR,    WHHV 
FIELD,  and  ELLIS,  JJ.,  concur. 
WEST,  J.,  not  partidpating. 
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Conatlea  «s>73— Can  pay  oparatlag  expaotea 
of  automobiles  used  by  offlcere  In  perforn- 
anoe  of  duties. 
Under  Act  Sept  14,  1915  (Imc.  Acts  lOlS, 
p.  374),  giving  officers  of  a  county  salaries  and 
expenses  instead  of  their  fees  if  the  amount  of 
the  fees  paid  in  by  them  is  sufficient  for  that 
purpose,  section  3  of  which  act  authorizes  the 
board  of  revenue  to  establish  rules  and  regula- 
tions for  the  conduct  of  such  officers  made  nec- 
essary by  changing  the  compensation,  the  board 
had  authority  to  pay  for  the  maintenance  of 
county  automobiles  used  in  the  performance  of 
their  official  duties  by  the  sheriff,  coroner,  tax 
collector,  health  officer,  and  humane  officer,  all 
of  whose  duties  as  fixed  by  statute  required 
them  to  travel  about  the  county. 

Appeal  from  Clrcnit  Oourt,  Jefferson  Coan- 
ty ;  Dan  A.  Oreen,  Jndge. 

Snit  by  W.  J.  Yielding  against  D.  0.  Ball 
and  others,  as  members  of  tbe  Board  of  Rev- 
enue of  Jefferson  County,  to  enjoin  tfaem  from 
paying  certain  expenses  Incident  to  the  oj^ 
eration  of  automobiles  by  the  officers  of  the 
county.  From  a  decree  denying  the  Injunc- 
tion, complainant  appeals.    Affirmed. 

J.  L.  Drennen,  of  Birmingham,  for  appel- 
lant. 

W.  K.  Terry  and  Burgln  A  Jenkins,  aU  of 
Blrmlngbam,  for  appellees. 


MILLEH,  J.  A  resident  taxpayer,  over  21 
years  of  age,  of  Jefferson  county,  W.  J.  Yield- 
ing, flies  sworn  bill  seeking  injunction  to  pre- 
vent the  allowance  by  the  members  of  the 
board  of  revenue  of  that  county  of  certain 
claims  for  gasoline,  weed  chains,  repairs,  and 
parts  of  automobiles  furnished  for  automo- 
biles owned  by  the  county.  The  bill  avers 
that  these  automobiles  were  used  respective- 
ly by  the  sheriff,  coroner,  tax  collector,  hu- 
mane officer,  health  officer  of  the  couuty; 
that  the  claims  were  tmauthorized  by  law; 
and  that  a  payment  of  them  would  be  an  ul- 
tra vires  act  of  the  respondents;  and  they 
should  be  enjoined  from  so  doing. 

The  respondents  filed  sworn  answer,  giving 
in  detail  circumstances  and  facts  to  show  a 
necessity  for  these  expenditures  by  and  for 
these  t^cials  to  enable  tbem  to  perform  the 
duties  of  their  resi)ectlve  offices,  and  averring 
an  express  or  implied  authority  of  law  for 
the  allowance  of  these  claims  for  that  pur- 
pose. 

The  present  sheriff  and  tax  collector  of 
Jefferson  county  were  placed  oa  a  salary  by 
Local  Act  of  1915,  p.  374,  approved  September 
14,  1915.  Prior  to  this  time  these  officials  re- 
ceived fees  and  commissions  from  their  re- 
spective of&cea  tot  services  rendered  therein. 
Now  these  fees  and  commissions  are  collect- 


TCELDINa  ▼. 
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ed  by  them,  and  paid  into  the  county  treas- 
ury. 

Section  4  of  said  act  states  in  substance 
that  the  salary  or  allowance  to  the  county  of- 
ficer shall  not  exceed  the  amount  of  the  fees, 
charges,  and  commissions  earned  and  collect- 
ed and  paid  by  him  into  the  county  treasury 
during  his  term  of  office,  less  the  "cost  of  the 
conduct  and  operation  of  sucli  office,"  and 
shall  be  paid  for  by  the  county.  It  also  states 
that  "the  premium  on  the  bond  of  such  <^- 
cer  shall  be  considered  as  part  of  the  ex- 
peDBCB  ot  the  operation  of  such  office." 

l%e  annual  salary  of  the  sheriff  and  his 
deputies,  and  tax  collector,  together  with 
"th^  cost  of  tha  conduct  and  opwation  ot 
such  offices,"  respectively,  including  pre- 
miums on  their  bonds,  must  not  during  the 
term  of  office  exceed  the  amount  of  the  fees, 
diarges,  and  commisslcms  earned  and  collect- 
ed by  such  officer  and  paid  by  blm  Into  the 
county  treasury  during  that  time.  The 
amount  of  fee^,  charges,  and  commissions 
earned,  collected,  and  paid  Into  the  county  by 
the  sheriff  during  his  term  of  office  must  not 
exceed  the  amount  paid  out  in  salaries,  pre- 
miums on  bonds,  and  cost  of  the  conduct  and 
operation  of  the  office  during  that  time.  This 
same  rule  of  law  applies  to  the  office  of  tax 
collector. 

The  Income  during  the  tarta  from  these 
offices,  respectively,  must  not  exceed  the 
amount  paid  out  by  the  county  for  them. 
The  office  must  be  no  expense  to  the  county. 
It  must  be  at  least  self-sustaining.  There  is 
no  averment  In  the  bill  that  the  payment  of 
these  claims  for  these  ofilcers  will  make  them 
exceed  the  Income  therefrom  to  the  county 
during  their  terms.  This  act  fixes  the  annu- 
al salary  of  the  sheriff  at  $6,000,  and  the  tax 
collector  at  $4,000. 

Section  7,  General  Acts  1915,  p.  382,  ap- 
proved September  10, 1916,  reads  that : 


"The  board  of  revenue  may  appropriate  nec- 
essary money  for  the  legal  expenses  of  the 
sherifTs  office  not  otherwise  provided  for,  which 
said  money  shall  be  paid  out  of  tiie  sheriff's 
fund  of  the  county." 

The  sherifTs  fund,  by  the  act  of  September 
14,  1915,  supra,  goes  Into  the  general  fund 
of  the  county. 

Section  5870  of  the  Code  of  1907  in  part  de- 
clares the  duties  of  the  sheriff  to  execute  and 
return,  with  due  diligence,  the  process  and 
orders  of  the  courts  of  record  of  this  state 
and  of  officers  of  competent  authority.  This 
requires  prompt  action,  day  or  night,  and 
quick  and  ready  transportation  to  dlfferott 
parts  of  the  county. 

Section  2169  of  the  Code  of  1907  requires 
the  tax  collector  shall  attend  at  a  voting 
place  in  each  election  precinct  in  the  county, 
once  In  each  year,  from  8  o'clock  a.  m.  to  4 
o'clock  p.  m.  for  the  purpose  of  collecting 
taxes  of  such  prednct    This  from  necessity 
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ke^ps  the  collector  from  his  office  and  requires 
him  to  travel  from  place  to  place  during  his 
rounds  In  coUectins  these  taxes. 

Section  3  of  said  Local  Act  of  September 
14,  1915,  states: 

"The  board  of  reveniie  is  anthorized  to  adopt 
rules  and  regulations  for  the  conduct  and  oper- 
ation of  all  sDch  officers  made  necessary  by 
changing  the  method  and  basis  of  compensation 
under  this  act." 

Tlie  humane  officer  is  appointed  under  au- 
thority of  General  Act  of  1911,  p.  112.  This 
law  gives  the  court  of  county  commlBsloners 
the  discretionary  right  to  etnploy  such  person 
and  flx  his  compensation.  His  duties  are 
specially  to  enforce  all  laws  for  the  prevrai- 
tion  of  cruelty  to  animals,  and  all  laws  for 
the  preventi<m  of  cruelty  to  children.  He 
has  the  authority  of  a  deputy  sheriff.  Act  of 
1915,  p.  919,  makes  it  the  duty,  of  boards  of 
revenue  of  counties  of  more  than  200,000  in- 
habitants to  appoint  such  officer.  Septions  2 
and  7  of  an  act  approved  S^tember  16,  1915 
<C>en.  Acts  1915,  p.  560),  place  large  duties 
on  this  officer,  requiring  him  to  go  anywhere 
in  the  county  to  bring  offenders  before  the 
juvenile  court,  making  transportation  neces- 
sary for  him.  The  duty  is  also  placed  upon 
him  to  take  the  convicts  from  the  Jail  to  the 
convict  camps  almost  dally. 

The  act  approved  September  25,  1915  (Qen. 
.-Vets  1915,  p.  858),  fixes  the  annual  compensa- 
tion of  the  coroner  at  $3,000  in  J^erson  coun- 
ty. The  fees  and  perquisites  belonging  to 
the  office  shall  be  paid  Into  the  coroner's  fund 
in  the  county  treasury;  and  "the  salaries, 
compensation  and  expenses  of  the  coroner's 
office"  shall  be  paid  out  of  such  fund.  This 
coroner's  fund  has  now,  by  later  act,  been 
placed  into  the  general  fund  of  the  county. 
It  is  the  duty  of  the  coroner  to  bold  Inquests 
in  different  parts  of  the  county,  and  to  per- 
form the  duties  of  sheriff  when  he  (sheriff 
Is  interested,  imprisoned,  or  the  office  Is  va- 
cant. This  requires  him  to  go  over  the  coun- 
ty, and  necessitates  an  expense  of  travel  to 
his  office. 

The  health  officer  of  Jefferson  county  is  an 
ali-time  officer,  is  paid  an  annual  salary.  He 
is  required  to  visit  the  county  Jail,  all  convict 
camps  where  county  convicts  are  worked,  the 
county  almshouse,  the  county  courthouse,  and 
other  public  buildings  belonging  to  the  coun- 
ty, at  least  once  in  each  month,  and  perform 
certain  duties  in  regard  to  each;  and  it  is 
his  duty  to  go  to  different  parts  of  the  coun- 
ty to  look  into  all  cases  of  Infectious  dis- 
eases and  make  reports  thereon.  Transporta- 
tion is  necessary  for  the  performance  of  these 
duties  required  of  him  by  law. 

The  answer  shows  that  the  gasoline,  re- 
pairs, weed  chains,  and  parts  furnisAied,  evi- 
denced by  said  claims  against  the  county, 
were  used  in  the  cars  of  the  county,  and  were 
necessary  for  them  to  run;  and  that  said 
cars  were  used  by  the  county  and  said  offi- 


cials thereof  for  the  purpose  only  of  perform- 
ing their  respective  official  duties.  There  is 
no  intimation  in  the  bill  that  the  automobiles 
were  used  for  any  other  than  official  purposes 
In  the  performance  of  official  duties.  If  they 
were  the  law  gives  a  remedy. 

This  court  held  in  Elisley  Motor  Co.  v. 
O'Rear,  196  Ala.  481,  71  South.  704,  that  the 
courts  of  county  commissioners  or  boards  of 
revenue,  with  general  authority  over  roads 
and  bridges,  had  the  right  to  purchase  an  au- 
tomobile to  be  used  "for  the  purpose  of  con- 
structing, maintaining,  and  inspecting  the 
roads  and  bridges  of  Walker  county." 

Jefferson  is  a  large  county,  approximately 
50  miles  in  length  and  28  miles  in  breadth, 
with  a  population  of  practically  300,000.  It 
underwent  a  great  change  when  these  officials 
were  placed  on  a  salary  and  their  fees  and 
commissions  deposited  in  the  county  treas- 
ury. It  will  not  be  considered  for  one  mo- 
ment that  the  Legislature  expected  them,  out 
of  their  salaries,  to  pay  th^  expenses,  some 
almost  daily,  going  to  different  parts  of  the 
county.  If  so,  the  salaries  of  some,  if  not  all, 
would  be  practically  consumed  in  midi  ex- 
penses. 

'U'hen  the  Legislature  directed  the  board  of 
revenue  of  Jefferson  county  to  pay  "the  cost 
of  the  conduct  and  operation  of  such  offices." 
and  "to  adopt  rules  and  regulations  for  the 
conduct  and  operation  of  all  such  office^, 
made  necessary  by  changing  the  method  and 
basis  of  compensatiMi  under  this  act,"  it  ex- 
pressly or  impliedly  authorized  them  to  pro- 
vide transportation  for  the  officers  when  in 
the  discharge  of  their  official  duties,  with  the 
limitations  hereinbefore  stated,  the  office  to 
be  no  exp^ise  during  the  term  to  the  county. 
The  fees  and  commissions  collected  therefrom 
must  pay  or  overpay  all  expenses  of  the  of- 
fice. 

It  being  the  duty  of  the  county  to  provide 
transportation,  then  that  conveyance  which 
will  give  the  best,  quickest,  and  most  econcm- 
ical  service  should  be  purchased.  At  this 
time,  the  automobile  has  the  preferoice. 
Local  Acts  1916,  p.  374 ;  Ensley  Motor  Co.  t. 
O'Rear,  196  Ala.  481,  71  South.  704;  Gen. 
Acts  1915,  pp.  382,  383;  Montgomery  Count}* 
V.  Barber,  45  Ala.  242 ;  Commissioners'  Court 
V.  Moore,  63  Ala.  26;  Board  of  Revenue  t. 
Merrill,  193  Ala.  628,  68  South.  971 ;  Jack  t. 
Moore,  66  Ala.  188;  Montgomery  County  t. 
Pruett,  175  Ala.  391,  57  South.  823. 

The  answer  of  the  respondents  disclose  that 
the  coimty  owns  21  trucks  and  9  automobiles 
that  are  used  exclusively  for  the  purpose  of 
constructing,  maintaining,  and  keeping  up  the 
roads  of  the  county ;  that  there  are  in  daily 
use  34  automobiles  of  the  county  for  the  sole 
purpose  at  performing  the  official  duties  of 
the  officers  of  the  county.  They  have  erected 
on  pr<v>erty  of  the  county  a  garage;  and 
when  the  automobiles  are  not  in  use  for  the 
performance  of  the  official  duties  of  the  of- 
ficers, they  are  stored  in  the  garage.    In  thia 
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garage  the  coanty  has  all  necessary  articles 
to  repair  the  automoUles  and  expert  mechan- 
ics to  do  the  wort:;  and  in  this  way  keeps 
the  cars  in  running  order,  and  sees  that  none 
are  used  excQ>t  for  1^^  purposes  by  proper 
offldala 

In  this  It  appears  from  the  answer  that 
the  board  of  revenue  is  acting  wisely,  with 
economy,  and  witliln  the  implied  authority  of 
the  law. 

The  court  below  properly  denied  the  injnnc- 
tlon. 

Affirmed. 

ANDBRSON,  O.  J.,  and  SAYRB  and 
OABDNER,  JJ.,  concur. 


(205  Ala.  10») 

STEAGALL  v.  SLOSS-SHEFFIELD  STEEL 
&  IRON  CO.    (6  Div.   177.) 

(Supreme  Oonrt  of  Alabama.    Dec.  16,  1920.) 

1.  Statotes  «s>279— Workmen's  Compensaties 
Aot  need  sot  be  pleaded. 

.Courts  take  Judicial  knowledge  of  the 
Workmen's  Compensation  Act,  which  dispenses 
with  the  necessity  of  aUegation  thereof,  eo 
that  the  mere  allegation  of  a  state  of  facts 
making  the  statute  applicable  snflices. 

2.  Master  and  servant  «=340 1— Complaint 
against  employer  must  allege  exoeptlon  to 
Compensation  Aet. 

Where  a  complaint  for  recovery  of  damages 
for  death  shows  that  the  iojnries  reaulting  in 
the  death  arose  out  of  decedent's  employment 
with  defendant,^  so  as  to  be  within  the  Work- 
men's Compensation  Act,  the  complaint  must 
allege  facts  which  bring  the  employment  within 
one  of  the  exceptions  to  that  act,  to  be  valid. 

3.  Master  and  servant  «=>40 1— Complaint 
against  employer  must  allege  nonassent  to 
Compensation  Act. 

Under  Workmen's  Compensation  Act,  i  11, 
making  all  contracts  of  employment  presumably 
subject  to  the  terms  of  that  act  unless  one  of 
the  parties  gives  notice  to  the  other  of  an  in- 
tention not  to  be  governed  thereby,  a  com- 
plaint for  injuries  to  an  employee  arising  out 
of  the  employment,  so  as  to  be  within  the  act, 
but  which  does  not  comply  with  the  require- 
ments of  sections  21  &nd  28  for  a  complaint 
in  cases  of  dispute  as  to  compensation  under 
the  act,  must  allege  nonassent  to  the  act  by 
either  the  employer  or  employee. 

4.  Statates  «=9226— Legislature  presumed  to 
have  adopted  oonstructlon  of  similar  stat- 
utes In  other  states. 

Where  the  provisions  of  the  Workmen's 
Compensation  Acts  of  other  states  had  been 
construed  with  practical  unanimity,  the  Legis- 
lature is  presumed  to  have  enacted  the  Com- 
pensation Act  containing  similar  provisions  with 
the  intention  that  it  should  receive  the  settled 
jndidal  construction  given  it  by  the  other  states, 
though  the  question  bad  not  been  decided  in 
the  state  from  whidi  the  act  was  mainly  taken. 


Appeal  from  drcult  Court,  Jefferson  Coun- 
ty;   J.  O.  B.  Owln,  Judge. 

Action  by  Sallie  Stettgall  against  the  Sloss- 
Sheffield  Steel  &  Iron  Company  for  damages 
for  the  death  of  Alptia  Steagall,  deceased, 
while  in  the  employ  of  the  defendant  cor- 
poration. Jndginent  for  defendant  and  plain- 
tiff appeals.     Affirmed. 

Mathews  ft  Mathews,  of  Bessemer,  for  ap- 
pellant. 

Tillman,  Bradley  &  Morrow,  and  W.  M. 
Rogers,  all  of  Birmingham,  for  appellee. 

ANDERSON,  a  J.  This  was  an  actiou 
brought  by  the  administratrix  of  a  deceased 
employee  against  his  employer  seeking  to  re- 
cover damages  for  the  death  of  the  decedent 
under  our  Employee's  Act  (section  3910  of 
the  Code  of  1907);  the  death  having  oc- 
curred In  March,  1^,-  after  the  Workmen's 
Compensation  Act  of  1919,  p.  209,  became  ef- 
fective oni  to  wit,  January  1,  1920.  The 
trial  court  sustained  the  defendant's  demur- 
rer to  the  oomplalnt  and  the  plaintiff  appeals, 
and  the  sole  question  to  be  determined  is 
whether  or  not  the  plaintiff  should,  by  aver- 
ment In  her  complaint,  show  that  the  Work- 
men's Compensation  Act  did  not  apply,  by 
averring  facts  showing  that  the  deceased 
was  not  within  the  Influence  of  same  be- 
cause belonging  to  one  of  the  classes  except- 
ed therefrom,  or  whether  or  not  the  Work- 
men's (Compensation  Act  should  be  Invoked 
by  the  defendant  as  defensive  matter  by  an 
appropriate  plea. 

An  examination  oif  the  complaint  shows 
that  it  states  facts  bringing  it  within  sec- 
tion 1  of  the  act  of  the  Legislature  of  Ala- 
bama approved  August  23,  1919,  known  as 
the  Workmen's  Ompensation  Act  This  sec- 
tion provides  as  follows: 

"1.  Ciroujnstance*  under  Which  Compensation 
Becomes  Due;  Defenses;  Willful  Negligence. — 
When  personal  injury  or  death  is  caused  to  an' 
employee  by  an  accident  arising  out  of  and  in  the 
course  of  his  employment,  of  which  injury  the 
actual  or  lawfully  imputed  negligence  of  the 
employer  is  the  natural  and  proximate  cause, 
be,  or,  in  case  of  death,  his  personal  repre- 
sentative, for  the  exclusive  benefits  of  the  sur- 
viving spouse  and  next  of  kin,  shall  receive 
compensation  by  way  of  damages  therefor  from 
the  employer,  provided  the  injury  or  death  was 
not  caused  by  the  willful  misconduct  of  the 
employee  or  was  not  due  to  misconduct  on  his 
part  as  hereinafter  in  section  9  hereof  defined." 

Section  38  of  this  same  act  provides  that 
it  shall  take  effect  from  and  after  the  1st 
day  of  January,  1920. 

It  will  be  readily  seen  that  this  paragraph 
relates  to  all  Injuries  resulting  from  and 
accidents  sustained  by  an  employee  arising 
out  of  and  in  the  course  of  his  employment. 

The  act,  in  such  cases,  provides  two  reme- 
dies;   one  under  part  1  provides  for  com- 
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pensatlon  by  action  at  law,  and  defines  the 
parties  who  can  bring  such  action,  the  cases 
In  which  It  can  be  brou«;ht,  and  the  defenses 
which  may  be  made  thereto  by  the  employ- 
er; part  2  provides  for  elective  compensa- 
tion, and  an  employer  who  has  elected  to 
come  under  part  2  Is  not  liable  for  an  ac- 
tion brought  under  part  1.  The  two  reme- 
dies provided  by  this  act  are  exclusive  in  all 
cases   covered   by  the  act 

The  rights  and  remedies  therein  granted 
exdude  all  other  rights  and  remedies. 

"10%.  Baoluding  other  Bemediet.—Tbe  rights 
and  remedies  herein  granted  to  an  employee 
shall  exclude  all  other  rights  and  remedies  of 
said  employee,  his  personal  representative,  pa]> 
ent,  dependents  or  next  of  kin,  at  common  law, 
by  statute  or  otherwise  on  account  of  said  in- 
jury, loss  of  services  or  death;  and  except  as 
ber^  provided  in  part  (1)  and  part  (2)  (as  the 
case  may  be)  of  this  act,  no  employer  included 
within  the  terms  of  this  act  shall  be  hdd  civilly 
liable  for  any  personal  injury  to  or  death  of  any 
workman  due  to  accident  while  engaged  in  the 
service  or  business  of  the  employer,  the  cause 
of  which  accident  originates  in  the  employment; 
but  nothing  in  this  section  shall  be  construed 
to  relieve  any  employer  from  criminal  prosecu- 
tion for  failure  or  neglect  to  perform  any  duty 
imposed  by  law."    Acte  1919,  p.  209. 

See,  also,  Penn's  Adm'r  v.  Bates  &  Rogers 
Construction  Co.,  183  Ky.  529,  209  S.  W.  513, 
L.  R.  A.  1916A,  220. 

[1]  The  courts  will  take  Judicial  knowl- 
edge of  the  statute,  which  dispenses  with 
necessity  of  allegation  thereof,  and  the  mere 
allegation  of  a  state  of  facts  making  It  ap- 
plicable suffices.  Louis  V.  Smith-McCormlck 
Construction  Co.,  80  W.  Va.  169,  92  S.  E. 
249. 

[J]  The  act  provides,  by  way  of  exception, 
that  it  shall  not  apply  (1)  to  any  common 
carrier  (doing  Interstate  buslness>  while  en- 
.  gaged  In  Interstate  commerce,  or  to  domestic 
servants,  farm  laborers,  or  persons  whose 
employment  at  the  time  of  the  injury  Is  cas- 
ual and  Is  not  in  the  usual  course  of  the 
trade,  business,  profession,  or  occupation  of 
the  employer;  (2)  or  to  any  employer  who 
regularly  employs  less  than  16  employees  in 
any  one  business;  (3)  or  to  any  county, 
dty,  town,  village,  or  school  district.  Sec- 
tion 8,  Acts  of  1919,  p.  208. 

As  to  the  first  and  third  exceptions,  the 
facts  alleged  in  the  complaint  negative  any 
Inference  that  the  defendant  belongs  to  one 
of  these  excepted  classes,  as  It  is  alleged 
therein  that  It  is  a  corporation,  and  was  en- 
gaged In  mining  ore  in  Jefferson  county,  Ala., 
at  the  time. 

In  Dunaway  v.  Austin  Street  R.  Co.  (Tex. 
Civ.  App.)  195  S.  W.  1157,  it  was  held  that  It 
was  not  Incumbent  upon  the  complainant  to 
plead  that  the  employer  was  in  the  excepted 
dass;  that  It  was  an  affirmative  defense 
to  be  alleged  by  the  employer. 


In  Illinois  Central  R.  Co.  ▼.  Indostrlal 
Board,  284  111.  267,  119  N.  E.  920,  where  the 
employer  was  engaged  both  In  Interstate 
and  intrastate  commerce,  it  was  held  that  it 
was  Incumbent  upon  It  to  show  the  fact  that 
the  work  being  done  at  the  time  of  the  In- 
jury was  in  interfstate  commerce. 

[3]  The  plaintiff  having  failed  to  allege 
any  fact  bringing  the  defendant  within  one 
of  the  excepted  classes,  the  facts  stated  make 
out  a  cause  of  a9tIon  exclusively  within 
the  provisions  of  the  Workmen's  Compen- 
sation Act  The  act  itself  provides  two 
remedies:  First,  an  action  at  law  under  part 
one;  second,  a  dalm  for  compensation  un- 
der part  2. 

"All  contracts  of  emt^oyment  made  after  the 
taking  effect  of  this  act  shall  be  presumed  to 
have  been  made  with  reference  to,  and  subject 
to,  the  provisions  of  part  2,  unless  otherwise 
expressly  stated  in  the  contract,  in  writing,  or 
unless  written  or  printed  notice  has  been  given 
by  either  party  to  the  other,  as  hereinafter 
provided,  that  he  does  not  accept  the  provisions 
of  part  2.  Every  employer  and  every  employee 
is  presumed  to  have  accepted  and  come  under 
part  2  hereof,  unless  30  days  prior  to  accident 
he  shall  have  signified  his  election  not  to  accept 
or  be  bound  by  the  provisions  of  part  2,  bat  for 
an  accident  occurring  within  the  first  30  days 
after  employment  notice  not  to  accept  given  at 
the  time  of  employment  shall  be  sufficient  and 
in  such  event  unless  such  notice  has  been  given 
at  the  time  of  employment,  the  ajcceptance  and 
coming  under  part  2  hereof  is  conclusively  pre- 
sumed. The  notice  of  election  not  to  accept 
part  2  shall  be  given  as  follows:  Any  employer 
and  any  employee  who  are  parties  to  a  contract 
of  service  or  employment  existing  at  the  time 
this  act  goes  into  effect  is  conclusively  pre- 
sumed to  have  accepted  and  come  imder  part  2 
hereof  and  said  contract  of  service  or  employ- 
ment shall  be  conclusively  presumed  to  continne 
under  the  provisions  of  part  2  of  this  act  from 
and  after  the  day  it  goes  into  effect  unless 
otherwise  expressly  stated  in  writing  in  the 
contract  of  employment  or  unless  at  least  30 
days  prior  to  the  time  tliis  act  goes  into  effect 
written  or  printed  notice  have  been  given  by 
either  party  to  the  other  as  hereinafter  pro- 
vided that  he  does  not  accept  the  provisions  of 
part  2."    Acts  1919,  |  11,  p.  209. 

It  Is  tborefore  a  presumption  of  law  that 
the  contract  of  employment  is  subject  to  the 
provisions  of  the  act  whether  in  existence  on 
January  1,  1920,  or  made  subsequent  to  that 
date  and  prior  to  the  acddoit 

The  g»ieral  rule  with  reference  to  stat- 
utes In  other  states  Is  stated  as  follows  in 
li.  R.  A.  1916A,  221: 

"Under  some  of  the  acts,  the  employer  and 
employee  are  subject  to  the  terms  of  the  act 
unless  they  take  affirmative  acticn  to  show  tbdr 
intention  not  to  i>e  bound  thereby.  In  the  ab* 
sence  of  any  evidence  to  the  contrary  it  will 
be  presumed  that  the  parties  have  accepted  the 
terms  of  the  act  In  order  to  snstain  a  judg- 
ment for  the  plaintiff  in  a  common-law  action 
*    *    *   it  must  be  pleaded  and  proved  tbat 
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the  pardea  wen  not  under  the  proTisions  of 
the  act." 

In  Beverldge  t.  nilnols  Fuel  Co.,  283  lU. 
81,  119  N.  E.  46,  It  was  said  that  It  would 
be  conclusively  presumed  that  an  employer 
comes  under  the  act,  and  it  is  unnecessary  to 
allege  ^  fact  wfaidi  the  law  preBumes  to 
exist. 

It  has  also  been  settled  In  other  Jurisdic- 
tions having  similar  provisions  In  their  com- 
pensation statutes  that  It  Is  presumed  that 
the  parties  are  acting  under  the  second  or 
elective  section  of  the  act,  unless  it  is  shown 
that  they  have  elected  to  operate  imder  the 
first  section,  with  respect  to  contracts  of  hir- 
ing made  after  the  act  became  effective.  Sex- 
ton T.  Newark  District  Telephone  Co.,  84  N. 
J.  Law,  85,  86  AtL  451;  American  Radiator 
Co.  V.  Rogge,  86  N.  J.  Law,  436,  92  Atl.  85, 
84  Atl.  86 ;  Mathlson  v..  Minneapolis  Street 
By.  Co.,  126  Minn.  286,  148  N.  W.  71,  L.  R. 
A.  19ieD,  412. 

In  Oorrell  r.  Battelle,  93  Kan.  370,  144 
Pac.  244.  it  was  held  that  an  election  to  re- 
main outside  of  the  statute  was  an  afflrma- 
tive  defense  to  be  made  by  the  defendant  in 
an  action  in  a  claim  for  compensation  under 
part  2  of  the  Compensation  Act. 

The  above  oases,  read  in  connection  with 
the  statutes  in  eadi  state,  and  in  compari- 
son with  the  Alabama  statute,  show  conelu- 
slTely  that  the  facts  alleged  in  the  complain- 
ant's complaint  are  sufficient  to  bring  the 
complaint  within  the  provisions  of  the  Work- 
men's Compensation  Act,  and  under  the  pre- 
sumption of  law  contained  in  the  act,  unless 
it  is  alleged  otherwise,  under  the  provisions 
of  part  2  of  the  act 

Sections  21  and  28  of  the  act  provide  for 
the  filing  of  a  verified  complaint  in  cases  of 
dispute  as  to  compensation  under  part  2,  and 
section  28  specifies  in  detail  what  facts  must 
be  set  out  therein.  Acts  1910,  p.  227.  The 
plaintiff's  complaint  in  this  case  does  not 
conform  in  any  manner  to  the  provisions 
of  section  28,  but,  on  the  contrary,  the  avei^ 
ments  thereof  negative  any  inference  that  it 
states  or  intends  to  state  a  cause  of  action 
under  the  provisions  of  part  2  of  the  act 
For  other  authorities  on  this  question,  see 
Davis  V.  St.  Paul  Co.,  286  111.  64,  121  N.  B. 
181;  Reynolds  v.  Chicago  City  R.  R.  Co., 
287  ni.  124,  122  N.  E.  371 ;  Balen  v.  Oolfax 
CotisoI.  Coal  Co.,  183  Iowa,  1198,  168  N.  W. 
246;  Shade  v.  Ashgrove  Lime  Co.,  92  Kan. 
146,  139  Pac  1193;  Gregutis  v.  Waclark 
Wire  Worka,  86  N.  J.  Law,  610,  02  AtL  355; 
SA  Key-No.  Series,  par.  401,  under  the  title 
"Master  and  Servant" 

[4]  While  our  Workmen's  Compensation 
Act  was  borrowed  largely  from  Minnesota, 
and  we  find  no  case  from  that  state  on  this 
identical  question,  yet  the  states  above  not- 
ed had  provision  similar  to  ours  and  which 


bad  been  so  construed  with  practical  \in- 
animity  before  our  act  was  adopted,  and  our 
Legislature  must  have  enacted  our  Compen- 
sation Law  with  the  intention  that  it  should 
receive  the  well-settied  judicial  construction 
as  given  it  by  other  states. 

The  only  case  dted  and  relied  upon  by 
counsel  for  appellant  is  Deibeikis  v.  Link- 
Belt  Co.,  261  111.  464,  104  N.  B.  211,  Ann. 
Cas.  1915A,  241.  This  identical  question  was 
not  involved,  as  there  was  no  demurrer  to 
the  complaint  and  the  defendant  assumed 
the  burden  of  setting  up  the  Workmen's 
Compensation  Act  by  a  special  plea,  and  the 
court  did  not  hold  tiiat  the  matter  did  not 
have  to  be  averred  In  the  complaint  or  was 
defensive  matter. 

We  therefore  hold  that  when  a  suit  la 
brought  by  an  employee  against  the  employ- 
»  for  injuries  arising  since  our  Workmen's 
Compensation  Law  became  effective,  the  com- 
plaint should  conform  to  said  law,  else  set 
up  a  state  of  facts  showing  the  inapplicabil- 
ity of  same  and  bringing  it  within  the  in- 
fluence of  the  law  upon  which  the  complaint 
is  grounded  and  upon  which  reliance  is  had 
for  a  recovery. 

The  trial  court  did  not  err  in  sustaining 
the  defendant's  demurrer  to  the  complaint, 
and  the  judgment  of  the  circuit  court  is 
afllrmed. 

Affirmed. 

McGLELLAN,  SOMERVILLEl,  and  THOM- 
AS, JJ.,  concur. 


HALE  et  Bl.  V.  KINNAIRD. 

(Supreme  Court  of  Alabama. 


O06  Ala.  186) 
(6  DIv.  189.) 
Feb.  8,  1021.) 


1.  Deeoent  and  distribution  «s»8— Right  to  r*. 

deem  from  mortgage  foreclosure  descendible. 
Right  to  redeem  from  a  mortgage  foredo- 
■are  ander  the  statute  is  descendible. 

2.  Homestead  €=3i58  —  Deoree  agalast  wifo 
cat  her  off  from  homestead  rights. 

Decree  of  divorce  against  a  wife  cat  her  off 
from  homestead  rights  in  her  hosband's  realty. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  Hugh  A.  Ix>cke,  Judge. 

Bill  by  James  A.  Hale  and  others  against 
Tezanna  Kinnaird,  formerly  T^xanna  Hale, 
to  redeem  lands  from  mortgage  foreclosure 
sale  and  to  sell  the  same  for  division.  From 
a  decree  sustaining  demurrers  to  the  bill, 
complainants  appeaL  Reversed  and  re- 
manded. 

R.  B.  Kelly,  of  Birmingham,  and  J.  B.  At- 
kinson, of  Clanton,  for  appellants. 

William  F.  Spencer  and  Haley  &  Haley,  all 
of  Birmingham,  for  appellee. 
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RATKB,  J.  The  orlglnBl  bill  In  tbla  caoae 
was  filed  by  and  on  behalf  of  the  children  of 
William  H.  Hale,  deceased,  two  of  whom 
were  minora,  and  sought,  as  stated  on  former 
appeal  (200  Ala.  606,  76  South.  854),  to  re- 
deem from  the  defendant,  the  Burvlving,  bnt, 
aa  the  court  held,  the  divorced,  wife  of  Wil- 
liam H.  Hale,  certain  real  estate  which  bad 
been  sold  under  the  iwwer  of  sale  contained  in 
a  mortgage  executed  by  Hale  and  his  then  wife 
long  before  his  death  and  had  been  purchased 
at  the  foreclosure  by  the  defendant  After 
the  decree  on  former  appeal,  Hattle  Hale,  one 
of  the  infants  in  whose  behalf  the  bill  had 
been  filed,  died,  and  her  interest  descended 
to  the  Burriving  complainants  and  the  de- 
fendant in  equal  parts.  The  prayer  of  the  bill, 
as  amended  to  meet  the  new  condition  thus 
established,  was,  in  effect,  that  the  interests 
of  the  parties  be  determined,  that  complain- 
ants be  allowed  to  redeem,  that  defendant  be 
required  to  contribute  to  the  redemption 
fund,  which  we  take  to  be  tantamount  to  a 
prayer  that  the  amount  of  the  fimd  necessary 
to  redemption  be  reduced  pro  rata,  and  that 
the  land  be  sold  in  order  that  the  estate  of 
William  H.  Hale,  deceased,  may  be  fully 
settled  and  distributed  among  the  parties, 
there  b^ng  no  creditors.  Defendant  de- 
murred to  the  bill  as  amended,  and  to  each 
paragraph  thereof,  assigning  for  grounds  of 
demurrer  that  there  was  no  equity  in  the  bill, 
and,  to  state  other  groimds  in  short,  that  no 
sale  Of  the  homestead  could  be  decreed  pend- 
ing the  minority  of  one  of  the  survirlng  chil- 
dren. The  demurrer  was  sustained,  and  com- 
plainants have  appealed. 

[1,2]  The  bill  was  so  framed  that  the  de- 
murrer cannot  be  made  efTective  against  any 
paragraph,  and  the  demurrer  was  sustained, 
as  we  understand,  to-  the  bill  as  a  whole  on 
the  ground  stated  in  the  second  place  above. 
All  parties  treat  the  mortgage  as  valid  and 
defendant's  foreclosure  title  as  a  valid  sub- 
sisting title.  We  assume,  therefore,  that  the 
title  secured  by  defendant  through  the  fore- 
closure is  superior  to  any  homestead  right  in 
the  premises.  This  left  in  the  original  com- 
plainants nothlBg  but  the  right  to  redeem; 
but  this  right,  under  the  statute  of  this  time, 
is  descendible ;  and  upon  the  death  of  Hattle 
Hale  an  interest  in  her  right  descended  to 
defendant,  and  we  think  complainants  in 
their  amended  bill  gave  full  and  proper  ef- 
fect to  her  right  thus  acquired.  It  follows 
that  there  are  no  homestead  rights  to  inter- 
fere with  a  sale  of  the  property  for  distri- 
bution— it  was  so  held  on  the  former  appeal 
— and,  for  that  matter,  under  the  averments 
of  the  bill,  complainants  are  not  in  the  en- 
joyment of  the  premises  as  a  homestead. 
The  decree  of  divorce  against  defendant  cut 
her  off  from  homestead  rights,  nor  was  her 
status  in  that  respect  improved  by  her  in- 
heritance from  Hattle  Hale,  for  the  reason. 


already  stated,  that  the  mortgage  was  supe- 
rior.   Our  conclnsion  Is  that  the  demurrer 
should  have  been  overruled. 
Reversed  and  remanded. 

ANDBBSON,  C.  J^  and  OABDNBR  and 
MILLBB,  33^  concnr. 


(206  AU.  IM) 
MARSH  at  at.  v.  ROGERS.    (6  DIv.  196.) 

(Supreme  Court  of  Alabama.    Dec.  IS,  1800.) 

1.  Wills  «a»88(3)— Imtraaent  with  rMarva- 
tlon  of  use  for  life  held  a  "daed,"  and  aot 
a  will. 

Instrument,  designated. a  "deed,"  whereby 
owner  of  land,  in  consideration  of  love  and  af- 
fection and  the  payment  of  $1,  "do  grant,  bar- 
gain, sell,  and  Convey"  the  land  to  named  per- 
sons, reserving  to  herself  the  nse  and  control 
of  tbe  land  during  her  natural  life,  A«M  a 
deed,  and  not  a  will,  the  operation  thereof  not 
being  postponed  antil  her  death. 

[Bd.  Note.— For  other  definitions,  see  Word* 
'and  Phrases,  First  and  Second  Series,  Deed.] 

2.  Wills  «s>93— Whether  Instromaat  Is  will  er 
dead  is  govamed  by  Intention  of  maker,  aa 
gatherad  Iron  the  Instrumoat  Itself. 

The  controlling  inquiry,  in  ascertaining 
whether  an  instrument  is  a  will  or  a  deed,  is 
the  intention  of  the  maker,  which  is  to  be 
gathered  primarily  from  the  language  of  the 
linstrmnent  itaelf,  except  tn  case  of  inapt 
phraseology,  in  which  case  proof  of  instructions 
given  to  the  draftsmen  in  reference  to  the  na- 
ture of  the  paper  he  was  expected  to  prepare 
is  admissible. 

3.  Wills  «s>93— Evidence  Inadmissible  to  prove 
grantor  Intended  deed  to  be  a  will. 

Where  an  instrument,  desig;nated  a  deed, 
was  in  the  form  of  a  deed,  and  made  no  effort 
to  postpone  its  operation  until  grantor's  death, 
extraneous  proof  was  not  admissible  to  provi; 
grantor's  intention  as  to  whether  the  instru- 
ment was  a  deed  or  a  will. 

4.  Wills  «=>88( I )— Instrument  not  operative 
as  a  deed  should  be  pronounood  a  will,  If  pos- 
sihlo. 

In  doubtful  cases,  if  a  paper  can  have  no 
operation  as  a  deed,  bnt  may  as  a  will,  it 
should  be  pronounced  a  will. 

5.  Appeal  and  error  «=3228— That  appeal  from 
probate  oonrt  was  taken  to  equity  Instead  of 
law  side  In  circuit  court  did  not  affeet  eourf  a 
JurisdioHon,  In  afesenee  ef  objection  or  excep- 
tion. 

Where  appeal  to  the  circuit  court  from  the 
probate  court  was  based  on  the  equity  instead 
of  the  law  side  of  the  docket,  notwithstanding 
Code  1907,  {  28S6,  and  the  court  proceeds  to 
hear  the  case  without  objection  or  exception, 
the  appeal  from  circuit  court's  judgment  will 
not  be  dismissed  by  the  Supreme  Court,  on  the 
ground  that  circuit  court  had  no  jurisdiction, 
since  the  question  of  whether  the  case  was  one 
of  equitable  cognisance,  or  should  have  been 
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conrider«d  »  law  caae,  A4  not  co  to  the  (en- 
eral  powers  of  the  circuit  court  to  hear  and 
determine  It,  but  merely  as  to  the  eapadtjr  in 
which  such  court  did  so,  in  view  of  the  act 
(Acta  lOlS,  p.  698)  whereby  the  chancery  court 
waa  merged  into  the  drcnit  courL 


Appeal  from  Circuit  Court,  Blount  County ; 
W.  3.  Martin,  Jodge. 

Proceeding  by  FloriUa  Rogers  to  probate 
an  alleged  will  of  Julia  J.  Marsh,  deceased, 
contested  by  Lee  Marsh  and  othera  From 
a  decree  admitting  the  will  to  probate,  con- 
testants appeaL    Reversed  and  rendered, 

nie  following  la  the  paper  directed  to  be 
aet  ont,  wbich  was  admitted  to  probate  as 
tbe  last  will  and  testament: 

Deed. 
(Julia  J.  Marsh  to  H.  H.  Marsh.) 

The  State  of  Alabama,  Blotint  (bounty. 

Know  all  men  by  these  presents,  that  for  and 
in  consideration  of  the  love  and  affection  I  have 
for  H.  H.  Marsh  and  my  daughter  Florilla 
Marsh,  and  the  further  sum  of  one  dollar,  to 
the  undersigned  grantor,  Julia  J.  Marsh,  in 
hand  paid  by  H.  H.  Marsh  and  Florilla  Marsh, 
the  receipt  where'of  is  hereby  acknowledged, 
I  do  grant,  bargain,  sell  and  convey  unto  the 
said  H.  H.  Marsh  and  at  his  death  to  Florilla 
Marsh  the  following  described  real  estate,  to 
wit:  The  S.  B.  %  of  the  a  B.  ^  of  section  Zi, 
T.  12,  R.  1  west;  also  about  10  acres  in  the 
N.  B.  %  of  8.  B.  %  of  section  27,  T.  12,  B.  1 
west.  It  is  expressly  agreed  and  understood 
that  I,  the  said  Julia  J.  Marsh,  have  and  con- 
trol the  above  lands  during  my  natural  life  and 
at  my  death  to  be  used  and  controlled  by  the 
said  H.  H.  Marsh  during  his  natural  life  and 
and  at  his  death  to  become  the  property  of  my 
daughter,  Florilla,  to  be  used  and  controlled 
by  her  the  balance  of  her  natural  life.  It  is 
understood  and  agreed  that  neither  H.  H. 
Marsh  nor  Florilla  Marsh  have  power  to  sell 
the  above  lands,'  but  at.  the  death  of  the  last  of 
us  three,  the  above  lands  shall  belong  to  my 
heirs. 

Situated  in  Blount  county,  Alabama. 

To  have  and  to  hold  to  the  said  H,  H.  Marsh 
and  Florilla  Marsh  as  above  indicated.  And  I 
do  covenant  with  the  said  H.  H.  Marsh  and 
Florilla  Marsh,  that  I  am  lawfully  seized  in 
fee  simple  of  said  premises,  that  they  are  free 
from  all  incumbrances,  and  that  I  have  a  good 
right  to  sell  and  convey  the  same  as  aforesaid. 

Given  under  my  hand  and  seal  this  the  23d 
day  of  August,  1909. 

Julia  J.  Marsh.    [L.  S.] 

.  [L.    S.] 

.  [L.    S.] 

Witness: 

B.   Harmon. 

her 
Mrs.  M.  A.    X.    Marsh. 
Balk 
The  State  of  Alabnmn.  Blount  County. 

[This  instrument  was  executed  and  acknowl- 
edged in  the  form  provided  by  the  statute  for 
«he  acknowledgment  of  deeds.] 
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Jerone  Eidmnndson  and  3.  8.  BIcLendon, 
both  of  Birmingham,  for  appellants. 

Ward,  Nash  &  Fendley,  of  Oneonta,  for 
appellee 

ANDERSON,  C.  J.  t1)  The  instrument  In 
question  (which  will  be  set  out  by  the  report- 
er) is  in  form  a  deed,  has  every  earmark  of  one, 
and  is  unquestionably  a  deed,  and  not  a  tes- 
tamentary document  There  Is  no  effort  to 
postpone  the  (aeration  of  same  until  the 
death  of  tbe  grantor,  and  the  interest  con- 
veyed Is  not  posthumous.  Graves  t.  Wheeler, 
180  Ala.  412,  61  South.  341;  Mays  v.  Burle- 
son, 180  Ala.  396,  61  South.  75;  Elmore  v. 
Mustin,  28  Ala.  309 ;  Sharp  v.  Hall,  86  Ala. 
110,  5  South.  497, 11  Am.  St  Rep.  28;  Phillips 
V.  Phillips,  186  Ala.  546,  66  South.  49,  Ann. 
Cas.  1916D,  994.  The  reservation  by  the 
grantor  of  tbe  use  and  control  of  the  land 
during  her  life  did  not  postpone  the  opera- 
tion of  tbe  deed  until  her  death.  Graves 
V.  Wheeler,  supra.  On  tbe  other  band,  tbe 
reservation  of  the  use  and  contrcd  of  tbe  land 
during  her  life  negatives  an  Intention  on  her 
part  to  make  it  a  testamentary  document 
If  she  meant  It  as  a  will,  it  could  not  become 
operative  until  her  death,  and  the  reservation 
of  the  use  and  control  of  the  land  during  her 
life  was  needless,  and  the  only  necessity  for 
such  a  resen-atlon  would  be  upon  the  Idea 
and  theory  that  It  was  a  deed  and  could  not 
be  revoked  by  her.    Mays  v.  Burleson,  supra. 

rS-4]  The  intention  of  the  maker  is  the 
controlling  Inquiry,  and  that  Intention  is  to 
be  gathered,  primarily,  from  tbe  language  of 
the  instrument  Itself;  but  this  does  not,  in 
case  of  inapt  phraseology,  preclude  proof  of 
instructions  given  to  the  draughtsman,  in 
reference  to  tbe  nature  of  the  paper  he  was 
expected  to  prepare.  The  Instrument  In  ques- 
tion, however,  Is  not  in  inapt  phraseology  or 
of  doubtful  meaning,  and  needed  no  extra- 
neous proof  to  establish  the  Intention  of  the 
grantor ;  but  If  the  evidence  as  to  the  gran- 
tor's directions  and  instructions,  as  well  as 
the  surroundings  and  attendant  circum- 
stances, was  admissible,  it  does  not  show 
that  she  Intended  to  make  a  will  instead  of 
a  deed.  We  are  also  aware  of  the  rule  that 
in  doubtful  cases,  If  a  paper  can  have  no 
operation  as  a  deed,  but  may  as  a  will.  It 
should  be  pronounced  a  will;  but  this  ruling 
can  have  no  application  here,  as  this  cannot 
be  regarded  as  a  doubtful  ease. 

There  are  certain  expressions  in  some  of 
our  earlier  cases,  which  are  cited  in  brief  of 
appellee's  counsel,  not  in  thorough  harmony 
With  our  more  recent  case»;  but  these  earlier 
cases  have  been  dealt  with  specLflcally  or 
generally  in  the  case  of  Phillips  v.  Phillips, 
snpra. 

[5]  It  is  suggested  in  brief  of  appellee's 
comnsel  that,  as  this  appeal  Is  from  the 
equity  side  of  the  (drcuit  court  and  is  certi- 
fied to  this  court  by  the  register,  instead  of 
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the  derk,  and  as  tlie  statnte  (section  2835  of 
Oie  Code  of  1907)  authorized  an  appeal  from 
the  probate  court  to  the  drcnlt  court,  not  the 
chancery  or  circuit  court  In  equity,  this  court 
should  dismiss  this  appeal  ex  mero  motn. 
The  chancery  court  was  merged  into  the  cir- 
cuit court  by  the  act  of  1915  (Acts  1915,  p. 
696),  and,  while  there  was  no  effort  to  abol- 
ish the  line  of  demarcation  between  equity 
and  law  cases,  the  two  became  but  one 
court,  and  this  appeal  was  of  course  properly 
tak«i  to  the  circuit  court,  though  the  case 
should  have  more  properly  been  placed  <m 
the  law  Instead  of  the  equity  side  of  the 
docket  This,  however,  was  a  mere  matter 
of  form,  in  this  particular  case,  as  the  judge 
was  judge  both  of  the  law  and  equity  side 
and  acted  purely  In  an  appellate  capacity, 
reviewing  the  case  upon  the  bill  of  exceptions 
taken  in  the  probate  court,  and  which  Is  prac- 
tically the  same  record  that  Is  presented  to 
this  court  Whether  or  not  the  case  was  one 
of  equitable  cognizance,  or  should  have  been 
considered  a  law  case,  did  not  go  to  the 
general  powers  of  the  circuit  court  to  hear 
and  determine  same,  but  merely  as  to  the  ca- 
pacity In  which  such  court  did  so;  and  if 
this  appellee,  without  objection  or  exception, 
permitted  a  consideration  of  same  in  the 
equity  instead  of  the  law  side,  we  do  not 
think  that  this  court  should  of  its  own  mo- 
tion dismiss  this  appeal  as  for  want  of  ju- 
risdiction of  the  trial  court  to  render  the 
judgment  or  decree  from  which  this  appeal 
It  taken. 

The  circuit  court  erred  in  not  reversing  the 
decree  of  the  probate  court  declaring  the 
instrument  a  will,  and  its  Judgment  Is  re- 
versed, and  one  is  here  rendered  vacating  the 
decree  of  the  probate  court  In  admitting  the 
same  probated  as  a  will. 

Reversed  and  rendered. 

McCLBI^LAN,  THOMAS,  and  BROWN,  J  J., 
concur. 


(205  Ala.  at) 

Ex  parts  VAUGHN.     (6  DIv.  257.) 
(Supreme  Court  of  Alabama.     Feb.  8,  1921.) 

1.  Contempt  «=»8r— Party  In  contempt  not  •■• 
titled  to  ba  heard  until  purging  himself. 

A  party  ia  contempt  who  has  violated  a 
decree  of  the  court  is  not  entitled  to  be  heard 
in  opposition  to  a  petition  for  modification  un- 
til  purging  himself. 

2.  Contampt  «=920  —  Failure  to  comply  with 
■noertaln  orders  or  judgments  not  '^a- 
tmpt." 

The  failure  to  comply  with  uncertain  orders 
or  judgment  is  not  a  "contempt" 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
tempt] 


3.  Divorce  9=>300,  303(3)— Ramoval  of  minor 
child  from  jarlsdletlon  on  rsnarriage  held  not 
contempt. 
Where  a  decree  of  divorce  awarded  custody 
of  a  minor  child  of  the  marriage  to  the  mother, 
allowing  the  father  the  right  of  visitation  and 
permitted  her  to   remarry,  the   fact  that  the 
mother  remarried  and  on  second  manage  left 
the    jurisdiction,    removing    the    child    to    her 
domicile  in  another  state,  does  not  amount  to 
contempt  which  would  prevent  the  mother  from 
being  heard  on  the  father's  petition  for  modifi- 
cation of  the  original  decree. 

Petition  by  Leila  S.  Vaughn  (now  Torger- 
Bon)  for  mandamus  to  be  directed  to  Hon. 
Hugh  A.  Locke,  one  of  the  Judges  In  ESqnity 
of  the  Toitb  Judicial  Circuit  requiring  btan 
to  restore  petitioner's  demurrer  and  an- 
swer to  a  petition  filed  In  said  court  against 
her.    Writ  awarded. 

Murphy,  Murray  ft  Hanna  and  Jerome  E^- 
mundson,  all  of  Birmingham,  for  appellant 

Ellis  ft  Matthews,  of  Birmingham,  for  ap- 
pellee. 

PER  CURIAM.  In  April,  1919,  Leila  S. 
Vaughn  obtained  a  decree  of  divorce  from 
her  husband,  William  Vaughn,  Jr.,  in  the 
JefTerson  county  circuit  court  in  equity,  and 
was  therein  awarded  the  custody  of  tbelr  In- 
fant child,  William  Dudley  Vaughn,  in  the 
following  language: 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  the  care,  custody,  and  control 
of  William  Dudley  Vaughn,  the  minor  child  of 
complainant  and  respondent,  be  and  hereby  is 
given  to  complainant  with  tiie  right  of  the  re- 
spondent to  see  and  visit  said  child  at  sncb 
reasonable  times  and  places  as  will  not  inter- 
fere with  the  proper  control  of  said  child  by 
complainant  as  alleged  in  said  bill  of  com- 
plaint" 

Each  of  the  parties  to  the  decree  was  per- 
mitted to  again  contract  marriage,  and  sub- 
sequently the  said  Ldla  S.  Vaughn  married 
one  Torgerson,  and  in  June,  1920,  removed  to- 
the  city  of  New  York,  retaining  the  custody 
of  the  child.  Thereafter  William  Vaughn,. 
Jr.,  filed  his  petition  In  the  Jefferson  circuit 
court  setting  up  in  substance  the  foregoing 
facts,  but  in  addition  thereto  alleged  the 
present  husband  of  bis  former  wife  was  ad- 
dicted to  the  use  of  intoxicating  liquors,  and 
therefore  was  an  Improper  influence  In  the 
life  of  the  child,  and  that  his  former  wife, 
now  Leila  Torgerson,  had  disregarded  the 
order  of  the  court  In  removing  the  child 
from  without  the  court's  jurisdiction  to 
the  dty  of  New  York,  thereby  depriving  the 
petitioner  of  the  right  of  Tlsitatlon,  and 
that  said  act  constltnted  a  contempt  of 
court  The  petition  further  avers  that  the- 
petltloner  Is  a  man  of  good  habits,  occupylng- 
a  lucrative  positioa  in  the  business  world, 
and  able  to  support  the  diUd,  and  prays  a^ 


»ror  otbar  casM  lea  same  topic  and  KBT-NUMBER  In  all  K«r-Numl>«red  DiceaU  and  Indazes 


Digitized  by 


Google 


Ala.) 


EX  PAUTE  VAUOHN 
(87  So.) 


793 


modlflcfttlon  of  the  foimer  decree  to  tbe  ex- 
tent of  awarding  the  petitioner  the  custody, 
control,  and  education  of  said  William  Dud- 
ley Vaughn.  To  this  petition  Leila  S.  Tbr- 
gerson  Interposed  demurrers.  Petitioner  mov- 
ed the  court  to  strike  the  demurrers  upon 
the  ground  that  defendant,  having  removed 
tbe  chQd  from  the  state  of  Alabama  to  the 
state  of  New  York  v?ithout  petitioner's  con- 
sent, was  guilty  of  contempt  of  court,  as  the 
same  was  In  violation  of  the  decree  of  the 
court  This  motion  was  sustained,  and  the 
demurrer  stricken  r  and  petition  is  here 
presented  for  mandamus  or  other  appropri- 
ate writ  for  the  review  of  tbe  ruling  of  the 
court  tbereon. 

[1]  The  trial  court  evidently  acted  upon 
the  theory  that  the  petitioner  here  had  vio- 
lated the  court's  decree,  and  was  therefore 
In  contempt,  and  not  in  a  position  to  be 
heard  until  she  had  purged  herself  thereof. 
Crabtree  v.  Baker,  75  Ala.  91,  61  Am.  Rep. 
424;  jBcoby  v.  Ooetter-Well  &  Co.,  74  Ala. 
427 ;  Warwick  v.  State,  73  Ala.  486,  49  Am. 
Bep.  59 ;    Mussina  v.  BarQett,  8  Port  277. 

[2, 3]  The  question  of  importance  there- 
fore Is  whether  or  not  petitioner  was  in  con- 
tempt of  court  in  removing  to  tbe  dty  of 
New  York,  retaining  tbe  custody  of  the  minor 
child.  The  extract  taken  from  tbe  decree 
awarding  its  custody  discloses  that  the  court 
made  no  order  prohibiting  the  removal  of  tbe 
child  from  the  Jurisdiction  of  the  court,  but 
awarded  to  the  complainant  in  that  cause  Its 
custody  and  control,  with  the  right  of  re- 
spondent to  see  and  visit  It  at  such  reason- 
able times  and  places  as  will  not  Interfere 
with  tbe  proper  control  thereof  by  complain- 
ant. 

Counsel  for  appellee  have  called  our  at- 
tention to  several  cases,  which  are  dted  In 
support  of  the  theory  that  a  removal  of  tbe 
child  from  the  jurisdiction  of  the  court,  even 
thoiigh  not  expressly  prohibited,  wotild  con- 
stitute contempt.  State  ex  rel.  Nlpp  v. 
District  Court  46  Mont  425,  128.  Pac. 
500,  Ann.  Cas.  1916B,  256;  Campbell  v. 
Campbell,  87  Wis.  206;  Joab  v.  Sheets,  99 
Ind.  328;  TJmlauf  v.  Umlauf,  35  111.  App. 
624 ;  Lindsay  v.  Lindsay,  255  III.  442,  99  N. 
B.  608;  Copeland  v.  Copeland,  58  Okl.  327, 
159  Pac.  1122,  L.  R.  A.  1917B,  287;  Burns 
▼.  Shapley,  16  Ala.  App.  297,  77  South.  447. 

We  have  given  to  each  of  these  cases  care- 
ful consideration,  and  to  discuss  them  sepa- 
rattiy  would  extend  this  opinion  to  undue 


length.  Suffice  it  to  say  that  eadi  of  the 
above-cited  cases  bad  language  In  the  decree 
and  circumstances  which  clearly  differenti- 
ates them  from  the  case  here  under  con- 
sideration. In  Cami>bell  v.  Ompbell,  su- 
pra, the  court  held,  notwithstanding  the 
language  of  the  decree,  that  the  mother  was 
not  guilty  of  contempt  fbr  removing  the 
child  to  another  state  under  the  drcumstano 
es  there  shown,  for  the  reason  there  were  no 
prohibitory  words  In  the  decree  Itself.  The 
holding  was  that  sudi  pirohibltlon  could 
only  arise  by  Implication,  and  yet  the  lan- 
guage of  that  decree,  in  our  opinion,  more 
dearly  indicated  a  purpose  on  the  part  of 
the  court  that  the  child  should  remain  with- 
in its  Jurisdiction  than  the  decree  here  in- 
volved. 

Here  tbe  petitioner  was  awarded  the  cus- 
tody of  her  Infant  child,  and  given  the  right 
to  again  contract  marriage,  with  nothing  In 
the  decree,  either  directly  or  Indirectly,  pro- 
hibiting her  living  in  other  jurisdictions  out- 
side of  the  state  of  Alabama,  and  the  right 
of  respondent  to  visit  the  child  was  itself 
prescribed  for  such  reasonable  times  and 
places  as  would  not  Interfere  with  the  prop- 
er control  by  complainant  It  has  been  held 
that  the  charge  of  ccntempt  cannot  be  es- 
tablished for  failure  to  comply  with  uncer- 
tain orders  or  judgments.  9  Oyc  11.  We 
think  it  very  dear  that  petitioner  here  could 
not  be  punished  for  contempt  for  disobedi- 
ence of  an  order  of  tbe  court,  as  was  alleged 
in  tbe  motion;  and  tbe  conclusion  has  been 
reached  that  the  court  fell  into  error  in  sus- 
taining the  motion  to  strike  the  demurrers 
interposed,  which  motion  was  rested  sole- 
ly upon  this  ground. 

Moreover,  in  cases  of  this  character  it 
must  be  recalled  that  the  welfare  of  the 
dilld  is  of  paramount  Importance,  and  it 
may  be  seriously  questioned  that  a  parent 
when  not  in  willful  contempt  should  be  de- 
prived of  the  right  to  Interpose  a  defense  as 
to  Its  custody,  when  brought  Into  court  for 
such  purpose  by  the  opposing  parent 

Petitioner  Is  therefore  entitled  to  relief, 
and  the  writ  will  be  here  awarded,  but  Its 
actual  Issuance  for  the  present  withheld  un- 
til the  learned  trial  Judge  is  advised  of  this 
conclusion. 

"Vfrrit  awarded, 

SAYRB,  SOMERVILLB,  GARDNER,  and 
MILLER,  JJ.,  concur. 
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GEORGIA  LOAN  &  TRUST  CO.  v.  WASH- 
INGTON  REALTY  CO.    (6  DIv.  190.) 

(Supreme  Court  of  Alabama.    Feb.  S,  1921.) 

1.  Taxation  «=3809(2)— Bill   t*  qdiet  title  m 
against  tax  deed  held  not  demurrable. 

A  bill  filed  under  Code  1907,  {  M4S,  aver- 
rlng  peaceable  possession  of  complainant  claim- 
ing title  in  his  own  right,  and  that  defendant 
purchased  land  at  tax  sale,  and  received  a  deed 
therefor,  was  not  demurrable  because  show- 
ing on  its  face  that  time  for  redemption  was 
past  under  Code  1907,  {  2313,  as  amended  by 
Acts  191S,  p.  475,  i  241,  where  the  biU  did  not 
allege  the  essentials  of  a  valid  tax  sale,  since 
the  burden  of  proof  rested  on  defendant  daim- 
ing  onder  the  tax  title  to  show  that  It  was 
valid. 

2.  Taxation  «s>789— Bill  to  qalet  Utle  agahitt 
tax  title  Ilea. 

The  law  does  not  require  the  owner,  his 
heir,  devisee,  vendee,  or  mortgagee  of  land  in 
possession,  when  it  is  sold  for  taxes,  to  wait 
for  purchaser  to  file  ejectment  suit,  but  they 
may  file  bill  in  equity  under  Code  1907,  g  2312, 
as  amended  by  Acts  191S,  p.  476,  §  240. 

Appeal  from  Circuit  Court,  Jefferaon 
County;  Hugh  A.  Locke,  Judge. 

Bill  by  the  Georgia  Loan  A  Trust  (Com- 
pany against  the  Washington  Realty  Com- 
pany to  quiet  title  to  land,  and  for  other  pur- 
poses as  noted  In  the  opinion.  From  a  de- 
cree sustaining  demurrers  to  the  bill,  com- 
plainant appeals.  Reversed,  rendered,  and 
remanded. 

Joseph  T.  Collins,  Jr.,  of  Birmingham,  for 
appellant 
C.  B.  Powell,  of  Birmingham,  for  appellee. 

MILLER,  J.  This  bill  of  complaint  was 
filed  October  15,  1918,  by  the  appellant,  who 
was  the  complainant,  against  Washington 
Realty  Company,  under  section  5443  of  the 
Code  of  1907. 

It  describes  a  lot  of  land,  avers  complain- 
ant Is  in  peaceable  possession  of  it,  claiming 
title  to  or  ownershlp.of  it,  ta  its  own  right  at 
this  time;  and  the  defendant  is  reputed  to 
claim  some  title  or  interest  in  it,  and  that 
no  suit  is  pending  to  enforce  or  test  its  va- 
Udity. 

It  avers  the  lot  was  owned  by  A.  L.  Hnney 
on  May  1, 1912,  and  that  he  and  his  wife  that 
day  executed  to  complainant  a  mortgage 
thereon  to  secure  a  loan.  This  mortgage  was 
duly  foreclosed  on  July  3,  1917,  and  com- 
plainant purchased  the  lot  at  the  sale.  The 
mortgage  and  foreclosure  deed  were  duly  re-  j 
corded  in  the  probate  office  ot  Jefterson| 
county,  Ala.  I 

The  bill  does  not  stop  here,  and  pray  forj 
appropriate  relief  and  process.  If  It  did,  it  j 
would  comply  with  section  5443  of  the  Code 
of  1907,  and  its  sufficiency  would  probably! 


never  have  been  questioned  by  demurrer. 
The  bill  goes  further,  and  avers  that  this  lot 
was  sold  for  state,  county,  and  municipal 
taxes,  with  other  property  not  involved  in 
this  suit,  on  June  18,  1914;  and  at  the  tax 
sale  the  defendant  purchased  the  lot  and 
other  im^perty  for  $58.35,  amount  of  taxes, 
penalties,  and  costs  for  the  year  1913  due 
thereon;  that  on  July  25,  1916,  in  pursuance 
of  said  tax  sale,  a  tax  deed,  conveying  the 
lot  and  the  other  property,  was  made  to  the 
defendant  for  said  sum ;  that  on  October  15, 
1918,  complainant  tendered  to  defendant  $95 
to  pay  all  taxes,  damages,  costs,  and  Interest 
paid  by  him.  Defendant  refused  it  Com- 
plainant submits  itself  to  the  jurisdiction  of 
the  court,  and  offers  to  do,  and  avers  ability 
to  pay,  whatever  may  be  legally  due  defend- 
ant 

The  defendant  demurs  to  thla  bill  of  oom- 
plalnt,  in  substance,  because  it  does  not  con- 
tain equity ;  It  shows  on  its  face  the  defend- 
ant is  the  owner  of  the  land;  it  shows  com- 
plainant is  guilty  ol  laches,  which  bars  this 
suit ;  and  that  the  amount  tendered  was  not 
sufiteient 

The  court  below  sustained  the  demurrers 
to  the  bill  of  complaint  and  this  decree  i» 
now  assigned  as  error. 

Real  estate  sold  for  taxes  may  be  redeem- 
ed at  any  time  within  two  years  from  the 
date  of  the  sale  by  any  mortgagee  or  purchas- 
er of  such  land.  Section  2313,  Code  1907,  as 
amended  by  section  241,  Act  of  1915,  p.  475. 

[1]  On  the  face  of  this  bill  it  loolu  like 
complainant  is  barred  of  its  right  to  redeem 
in  the  manner  prescribed  by  statute.  The 
bill  was  filed  October  15,  1918,  the  lot  was 
sold  for  taxes  June  18,  1914,  and  the  tax 
deed  was  executed  July  25,  1916.  This  was 
more  than  four  years  after  the  tax  sale,  and 
more  than  'two  years  after  the  tax  deed  was 
executed.  But  the  bill,  does  not  aver  that 
the  tax  sale  and  tax  deed  were  based  on  a 
valid  decree  of  sale  by  a  court  of  competent 
Jurisdiction  after  the  lot  was  properly  as- 
sessed, and  that  notice  was  given  the  owner 
of  the  application  to  sell  for  nonpayment  ot 
taxes,  and  that  the  lot  was  l^ally  advertis- 
ed for  sale  after  the  decree.  These  matters 
are  essential  to  a  valid  decree  and  to  a  legal 
sale  thereunder.  The  burden  of  proving 
them  rests  on  hUn  who  claims  under  them, 
the  defendant  in  this  case.  This  record  is 
silent  as  to  what  court  If  any,  ordered  the 
sale,  and  what  official  executed  the  deed. 
Johnson  t.  Harper,'  107  Ala.  706,  18  South. 
198.  The  bill  does  not  aver  that  the  tax 
sale  was  valid  under  a  legal  decree  of  a 
court  of  competent  jurisdiction,  and  that  a 
valid  deed  was  thereafter  made  by  the  judge 
of  probate  to  the  defendant  as  the  law  di- 
rects. 

Under  the  averments  of  the  bill  we  think 
complainant  has  the  right  to  have  the  liens. 
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Incumbrances,  and  taxet,  penaltlea,  and  In- 
terest of  the  defendant,  If  any,  specified  and 
dedared;  and  the  tax  deed,  whether  valid 
or  InTalid,  removed  as  cloud  on  title  on  pay- 
ment of  the  amoimt  lawfully  due  defendant 
The  complainant  avers  it  is  in  possession  of 
the  land  ;  and  when  the  defendant,  being  out 
of  possession,  specifies  by  answer  or  cross- 
bill its  tax  claim  and  liens,  if  any,  then  sec- 
tion 2S12  of  the  Ck)de  of  1907,  as  amended  by 
Acts  leis,  {  240,  p.  475,  wlU  be  a  guide  to  the 
court  in  fixing  the  amount  to  be  paid  by  ocm- 
plalnant  and  for  which  defendant  has  lien  on 
tl)e  lot 

[2]  The  law  does  not  require  the  owner, 
his  heir,  devisee,  vendee,  <»  mortgagee  ot 
land,  in  ixjssesslon,  when  it  is  sold  for  taxes, 
to  wait  for  the  purchaser  to  file  ejectment 
suit  in  order  to  put  into  operation  section 
2312  of  the  Code  of  1907,  amended  by  Acts 
1915,  i  240,  p.  475;  but  the  owner,  his  heir, 
devisee,  vendee,  or  mortgagee  of  the  land, 
at  the  time  of  the  tax  sale,  or  the  person 
against  whom  the  taxes  were  assessed,  be- 
ing in  possession,  may  file  Mil,  like  in  this 
cause,  and  force  defendant  the  purchaser 
at  the  tax  sale;  to  propound  his  tax  claim, 
lien,  or  tax  title,  whether  valid  or  Invalid, 
so  it  can  be  paid  as  said  act  [section  240]  re- 
quires, and  the  tax  deed  removed  as  cloud 
on  the  title  to  the  lot  Section  2312,  Code 
of  1907,  as  amended  Acts  1915,  S  240,  p.  476; 
Oreen  ▼.  Stephens,  198  Ala.  825,  73  South. 
082. 

The  decree  of  the  court  below  Is  reversed, 
and  a  decree  is  rendered  here,  overruling  the 
demurrers  and  remanding  the  cause. 

Reversed,  rendered,  and  remanded. 


ANDERSON, 
GARDNER,  33^ 


O.    J., 

concur. 


and    SAYRB    and 


(206  Ala.  213) 

SMITH  V.  MURPHREE.     (6  Div.  114.) 

(Supreme  Court  of  Alabama.    Jan.  15,  1921.) 

PartaersMp  «=>I22'-Exlstence  of  partaership 
held  for  Jury. 
In  action  to  recover  200  bnshels  of  peanuts 
as  one-half  the  toll  taken  for  nse  of  a  peanut 
thrasher,  evidence  that  plaintiff  owned  the 
thrasher  and  agreed  with  defendant  to  furnish 
it  and  keep  it  in  repair,  defendant  to  operate 
it  furnishing  the  labor  therefor,  each  paying 
for  half  the  oil  and  gasoline  used,  and  the  pea- 
nuts taken  as  toll  to  be  divided  equally,  and  that 
plaintiff  did  not  contemplate  a  partnership,  but 
intended  hii  half  of  the  toll  peanuts  to  be  rent 
for  the  use  of  the  machine,  did  not  make  it 
appear  that  tbe  parties  should  share  losses 
equally,  and  hence  there  was  not  as  a  matter 
of  law,  a  partnership,  which  would  prevent 
plaintiff's  maintaining  the  action. 


Appeal  from  Circuit  Court,  Bloont  Coun- 
ty; O.  A.  Steele,  Judge. 

Action  by  H.  (3.  Murphree  against  Jesse 
Smith  In  detinue  and  assumpsit  Judgment 
for  plaintiff,  and  defendant  appeals.  Trans- 
ferred from  Court  of  Appeals  under  Acts 
1911,  p.  440,  f  6.    Affirmed. 

The  action  was  in  detinue  to  recover  200 
bushels  of  peanuts,  and  also  in  breach  of 
ctmtnict  to  deliver  the  peanuts,  or  rather 
one-half  taken  as  toll  for  the  use  of  the  ma- 
chine. The  charges  refused  lo  the  defend- 
ant are  as  follows: 

The  affirmative  charges: 

*^f  yon  are  reasonably  satisfied,  from  the 
evidence  in  this  ease,  that  the  parties  to  this 
suit  made  and  entered  into  a  contract  in  re- 
gard to  said  pea-threshing  machine,  by  the 
terms  of  which  plaintiff  agreed  to  furnish  said 
machine  and  keep  it  in  repair,  and  defendant 
under  said  contract  was  to  furnish  the  labor 
and  operate  said  machine  during  the  threshing 
season,  and  that  both  parties  were  to  jointly 
furnish  all  the  gasoline,  oil,  cylinder  oil,  and  bat- 
teries necessary  to  run  said  machine  during  said 
season,  and  that  they  were  to  divide  the  toll 
peas  equally  between  themselves,  this  consti- 
tutes a  partnership  in  law,  and  the  plaintiff 
cannot  recover." 

Rnssdl  A  Johnson,  of  Oneonta,  for  appel- 
lant 
Kelton  ft  Son,  of  Oneonta,  for  appellee. 

BROWN,  J.  Viewing  the  evidence  in  the 
light  most  favorable  to  the  appellant.  It 
shows  that  the  appellee  owned  a  peanut 
thresher;  that  he  entered  into  an  agreement 
with  appellant  for  its  operation,  by  the  terms 
of  which  appellee  agreed  to  furnish  the  ma- 
chine, one-half  of  the  gasoline  and  oil  for 
its  operation,  and  keep  the  machine  In  re- 
pair, and  the  appellant  agreed  to  furnish 
one-half  of  the  gasoline  and  oil  for  the  op- 
eration of  the  machine,  and  all  the  labor 
necessary  for  operating  the  machine  In 
threshing  and  hulling  peas  for  the  public; 
the  peas  taken  as  toll  to  be  equally  divided 
between  the  parties.  The  appellee's  evi- 
dence was  to  the  effect  that  his  part  of  the 
toll  peas  was  to  be  paid  him  by  the  appel- 
lant as  rent  for  the  use  of  the  machine,  and 
that  he  did  not  contemplate  engaging  in  a 
partnership  oiterprise  with  the  appellant 

From  this  evidence  It  does  not  appear  that 
It  was  contemplated  or  agreed  that  the  par- 
ties should  share  equally  in  the  losses.  Non 
constat,  under  the  arrangement  between  the 
parties,  it  was  not  Impossible  for  one  to  have 
sustained  a  loss  and  the  other  to  have  made 
a  profit  and  hence  it  cannot  be  said  as  a 
matter  of  law  that  the  arrangement  between 
the  parties  constituted  a  partnership  inter 
sese.  Zuber  v.  Roberta,  147  Ala.  612,  40 
South.  319;  Howse  v.  Patterson,  63  Ala.  206, 
25  Am.  Rep.  607;  Watson  v.  Hamilton,  180 
Ala.  S,  60  South.  68. 
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Under  the  erldenoe  the  court  correctly  re- 
fased  the  charges  requested  by  the  appdiant 
There  is  no  error  In  the  record. 
Affirmed. 

ANDERSON,     C.  J.,  and     BAXRB     and 
THOMAS,  JJ.,  concur. 

(20C  Ala.  nn  -=- 

ALABAMA  POWER  CO.  v.  FERQU8EN. 
(6  DIv.  71.) 

(Snpreme   Court   of  Alabama.     Dec.  2,  1920. 
Rehearing  Denied  Jan.  13,  1921.) 

1.  Appeal  and  error  4=>5I8(3)— No  review  of 
ruling  on  demurrer*,  where  demurrer  aot  la- 
corporated  In  reoord,  ete. 

Demnrrer  to  the  complaint  aa  amended  not 
being  incorporated  in  the  record,  and  the  min- 
ute entry  failing  to  show  a  ruling  on  the  de^ 
mu^ers  to  the  several  counts  of  the  complaint, 
the  assignments  of  error  relating  to  the  ruling 
on  demurrers  to  two  counts  avail  appellant 
nothing. 

2.  Eleotrloity  «=:>I9(2)— Power  company'*  plea 
deflclenit  In  omitting  averment  of  faot  Impos- 
ing duty  to  look  for  wire*  on  plaintiff  trav- 
eler. 

In  an  action  against  a  power  company  for 
injuries  to  plaintiff  traveler  whose  dray  came 
in  contact  with  defendant  company's  wires,  so 
that  crates  fell  upon  plaintiff,  plea  in  terms 
averring  it  was  plaintiff  traveler's  duty  to  look 
ont  for  tho  wires  held  deficient  in  omitting  any 
averment  of  fact  which  imposed  on  him  such 
duty. 

3.  Evidence  «=>47I(I7)— Oueetlon  to  witness 
a*  to  whose  duty  to  maintain  wires  called 
for  oonclusion. 

In  an  action  against  a  power  company  for 
injuriea  to  a  traveler  on  the  highway  injured 
by  its  wires,  question,  "Whose  duty  was  it  at 
the  time  to  maintain  these  wires,  if  you  know?" 
called  for  a  mere  condusion  of  the  witness,  and 
the  answer  of  the  witness  that  it  was  defend- 
ant company  was  purely  a  conclusion,  and  ob- 
jection to  the  question,  as  well  as  motion  to 
exclude  the  answer,  should  have  been  sustained. 

4.  Appeal  and  error  ^sslOSI (2)— Failure  to 
sustain  objectlea  to  question  harmless,  where 
matter  otherwise  developed. 

In  an  action  against  a  power  company  for 
injuries  to  a  traveler  on  the  highway,  caused 
by  defendant's  wires,  in  view  of  the  fact  that 
it  was  shown  without  dispute  that  the  wires 
were  owned  and  being  used  by  defendant,  error 
in  failing  to  sustain  objection  to  question  to  a 
witness  calling  for  his  conclusion  as  to  whose 
duty  it  was  at  the  time  to  maintain  the  wires, 
etc.,  held  harmless  to  defendant. 

5.  Appeal  and  error  ®=3695 (2)— Refusal  of  af- 
firmative charge  cannot  be  held  error,  where 
oourt  and  Jury  observed  scene  of  aoeldent. 

Observations  made  by  the  court  and  jury 
at  the  scene  of  the  accident  involved  were  for 
all  purposes  matters  of  evidence  that  were  not, 
and  could  not  be,  set  out  in  the  record,  and  the 


Supreme  Court  cannot  say  it  was  error  to  re- 
fuse the  special  charges  (the  affirmative  charge, 
and  a  like  charge  as  to  each  count  in  the  com- 
plaint)  requested  by  defendant. 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty;  C.  P.  Almon,  Judge. 

Action  by  Frank  Fergnsen  against  the  Ala- 
bama Power  Company  for  damages  for  per- 
sonal injuries.  Judgment  for  plalntUT,  and 
defendant  appeals.    Afltoned. 

The  case  made  t^  the  fourth  and  fifth 
count  is  that  the  defendant  owned,  operated, 
and  maintained  a  line  of  electric  wire  at- 
tached to  poles  or  buildings  along  and  across 
the  public  streets  In  the  city  of  Jasper,  and 
it  was  the  duty  of  the  defendant  to  maintain 
ihi  wires  high  up  from  said  public  street,  but, 
notwithstanding  this  duty,  the  defendant 
negligently  caused  or  allowed  said  wires  to 
remain  on  or  across  one  of  said  streets  such 
a  short  distance  across  said  highway  that 
the  traveling  public  on  said  highway  were 
liable  to  be  injured  thereby,  and  that  on  one 
occasion,  on  the  28th  day  of  April.  1919, 
plaintiff  was  traveling  said  highway  on  a 
dray  loaded  with  crated  merchandise,  and 
that  said  dray  or  the  load  thereon  came  in 
contact  with  or  was  caught  by  said  wires 
over  said  public  street,  and  aa  a  proximate 
consequence  thereof  said  crated  merciiandise 
was  caused  or  made  to  fall  upon  or  against 
plaintifiT,  injuring  blm  as  follows: 

Plea  4  alleges  that  plaintiff  hims^f  was 
guilty  of  contributory  negligence  proximate- 
ly causing  bis  injuries,  in  this,  that  be  was 
riding  on  a  loaded  truck  under  the  suspend- 
ed wire,  and  either  knew,  or  by  the  exer- 
cise of  ordinary  observation  would  have 
known,  of  the  location  of  said  wire,  and  of 
the  fact  that  the  load  on  said  truck  would 
not  pass  under  said  wire,  and  notwithstand- 
ing said  fact  plaintiff  negligently  attempt- 
ed to  pass  under  said  wire,  and  as  a  proxi- 
mate result  he  received  bis  injuries  on  ac- 
count of  said  wire  coming  in  contact  with 
some  part  of  the  load  on  said  truck. 

The  other  facta  sufficiently  appear. 

A.  F.  F^te  and  John  H.  Bankbead,  3r^ 
both  of  Jasper,  for  appellant 

Lelth,  Gray,  &  Powell,  of  Jasper,  for  ap- 
pellee. 

BROWN,  J.  The  complaint  as  originally 
filed  consisted  of  counts  1,  2,  and  S,  and  was 
subsequently  amended  by  adding  counts  4 
and  6.  After  the  trial  was  entered  upon 
the  complaint  was  again  amended  by  with- 
drawing counts,  1,  2,  and  3,  and  the  case  was 
submitted  to  the  Jury  on  counts  4  and  6. 

[1]  The  paper  incorporated  In  the  record 
as  a  demurrer  to  the  several  counts  of  the 
complaint,  immediately  following  the  orig- 
inal complaint,  is  not  addressed  to  the  com- 
plaint as  amended,  and  does  not  appear  to 
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have  been  flled  to  the  original  complaint  or 
to  the  complaint  as  amended.  The  only  rul- 
ing on  demurrer  to  the  complaint  la  shown  in 
the  minute  entry  as  follows: 

"Therenpon  the  defendant  files  demurrer  to 
the  complaint  as  amended.  Said  demurrer  is 
considered  by  the  court,  it  is  tlie  opinion  of 
the  court  that  the  same  is  not  well  taken,  and 
it  ia  therefore  the  order  and  judgment  of  the 
court  that  the  same  be  overruled." 

The  demurrer,  if  snch  there  was,  to  the 
complaint  as  amended  ia  not  incorporated  in 
the  record,  and,  construing  the  minute  entry 
In  the  light  of  the  authorities.  It  fails  to 
show  a  ruling  of  the  court  on  the  demurrers 
to  the  several  counts  of  the  complaint; 
therefore  the  assignments  of  error  relating 
to  the  mllng  of  the  court  on  demurrers  to 
counts  4  and  6  of  the  complaint  avail  noth- 
ing. Berger  ▼.  Dempster,  85  South.  392; 
Ala.  Chem.  Co.  v.  Miles,  .166  Ala.  298,  47 
South.  239;  Garland  &  Co.  v.  Buries,  197 
Ala.  435,  73  South.  10;  Cent  of  Ga.  R.  R. 
Co.  V.  Ashley,  159  Ala.  145,  48  South.  981; 
Cent,  of  Oa.  R.  R.  Co.  v.  Blngson,  ISe  Ala. 
40,  65  South.  45;  Grid  v.  Lomax,  86  Ala. 
132,  5  South.  825. 

[21  Neither  the  pleas  nor  demurrer  to  the 
pleas  appear  to  have  been  indorsed  "Filed" 
by  the  clerk,  as  required  by  the  statute. 
Code  1007,  fS  5337,  5736.  However,  waiving 
lliis  defect  in  the  record,  plea  4  does  not  tn 
terms  aver  that  it  was  the  plaintiff's  duty 
to  look  ont  for  the  wire,  and  it  is  defldoit 
in  omitting  any  averment  of  fact  which  im- 
posed on  the  plaintiff  such  duty.  B.  R,  I* 
&  P.  Co.  v.  Gonzalez,  183  Ala.  278,  279,  61 
South.  80,  Ann.  O&s.  1916A,  643. 

[3, 4]  The  question  made  the  bairis  of  the 
fourth  assignment  of  error,  "Whose  duty  was 
.it  at  that  time  to  maintain  these  wires  if 
you  know?  called  for  a  mere  conclusion  of 
the  witness,  and  the  answer  of  the  witness, 
"The  Alabama  Power  Company,  the  owner 
of  the  plant,"  was  purely  a  legal  conclusion, 
and  the  objection  to  the  question,  as  well 
as  the  motion  to  exclude  the  answer,  should 
have  been  sustained.  But,  in  view  of  the 
fftcts  that  It  was  shown  without  dispute  that 
the  wires  were  owned  and  being  used  by 
defendant  in  furnishing  electricity  to  the 
city  of  Jasper,  we  hold  that  these  rulings 
were  without  prejudice  to  the  rights  of  the 
defendant. 

[5]  Aside  from  the  fact  that  the  evidence 
offered  on  the  trial  made  a  Jury  case,  the 
court  and  Jury,  with  the  consent  of  the  par- 
ties, in^tected  the  wires  In  question  and  the 
place  of  the  accident,  and  witnesses  were 
interrogated  at  the  place  respecting  the  con- 
dition of  the  w4res.  The  observations  made 
by  the  court  and  Jury  were  for  all  purposes 
matters  of  evidence  that  were  not,  and  could 
not  t>e,  set  out  in  the  record.  For  these 
reasons  we  cannot  say  It  was  errw  to  refuse 


the  special  charges  {Qie  affirmative  charge 
and  a  like  charge  as  to  each  count  of  the 
complaint)  requested  by  the  defendant. 

The  record  being  free  from  error,  the  Judg- 
ment will  be  affirmed. 

Affirmed. 


ANDERSON,     O.     J.,     and  SATRE 
GARDNER,  JJ.,  concur. 


and 


BOLEN  V.  BOLCN  et  a1. 


(»6  Ala.  U4) 
(6  DIv.  58.) 


(Supreme  Court  of  Alabama.    Dec.  16,  1920.) 

1.  Homestead  «=98l  —  Land  held  sot  home- 
stead of  husband  so  as  to  be  subject  to  ali- 
mony. 

Where  a  vendee  resold  his  equity  to  vendor 
before  his  marriage  was  contemplated,  wife  in 
divorce  suit  cannot  subject  the  land  to  pay- 
ment of  alimony  and  counsel  fees  on  theory  of 
homestead,  though  last  payment  on  repurchase 
was  made  after  marriage  and  husband  was  hold- 
ing land  as  tenant  at  wHl. 

2.  Appeal  and  error  «=> 1 010(1)— Finding  sup> 
ported  by  avidenee  not  dlstnrbed. 

Finding  of  court  on  evidence  taken  ore 
tenus  will  not  be  disturbed  on  appeal,  where 
there  was  sufBdent  evidence  to  support  the 
findinc. 

Appeal  from  Circuit  Court,  Bleunt  County; 
O.  A.  Steele,  Judge. 

BUI  by  Arizona  Bolen  against  A.  B.  Bolen 
and  A.  B.  Thomas,  for  divorce  and  alimony 
against  A.  B.  Bolen,  and  to  subject  certain 
lands  claimed  to  be  the  homestead  of  the 
husband  and  wife  to  the  payment  of  alimony 
and  attorney's  fee;  It  being  alleged  that  A. 
B.  Bolen  and  his  son-in-law  had  conspired  to- 
gether to  defeat  any  decree  complainant 
might  obtain  by  A.  R.  Thomas  claiming  the 
lands.  The  court  decreed  alimony  and  attor- 
ney's fee  to  the  complainant,  but  further  de- 
creed that  both  the  legal  and  equitable  title 
to  the  land  was  in  Thomas  and  was  not  sub- 
ject to  the  payment  of  the  alimony  and  attor- 
ney's fee,  and  dismissed  the  bill  so  far  as  it 
referred  to  Thomas  and  the  land,  and  from 
this  decree  complainant  appealed.    Affirmed. 

P.  E.  Culll,  of  Gadsden,  for  appellant. 

Russell  &  Johnson,  of  Oneonta,  for  appel- 
lees. 

ANDERSON,  C.  J.  [1,  J]  The  undisputed 
evidence  shows  that  Thomas,  one  of  the  ap- 
pellees, had  the  legal  title  to  the  land,  but 
the  other  appellee,  A.  B.  Bolen,  at  one  time 
had  an  equitable  claim  to  same,  having  been 
put  in  possession  and  paid  Thomas  all,  or 
part,  of  the  purchase  money.  The  respond- 
ent's evidence,  however,  showed  that  several 
years  before  A.  B.  Bolen  married  this  com- 
plainant, he  resold  or  surrendered  his  equity 
in  the  land  to  the  said  Thomas  for  a  valuable 
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consideration  and  was  In  the  possession  of 
tbe  ]and,  not  as  owner,  but  at  will  of  Thomas. 
In  other  words,  he  had  no  snch  interest,  legal 
or  equitable,  in  the  land  as  would  enable  him 
or  his  wife  to  successfully  assert  a  daUn  to 
the  same  as  a  homestead  or  otherwise.  It  is 
true,  the  last  payment  to  Bolen  under  the  re- 
purchase was  not  made  until  after  he  had 
married  this  complainant,  but  the  respond- 
ent's evidence  shows  that  the  last  trade  was 
made  long  before  the  marriage  and  in  all 
probability  before  It  was  ever  contemplated. 
The  evidence  was  taken  ore  tenus,  the  trial 
conrt  saw  and  heard  the  witnesses,  and  there 
was  sufficient  evidence  to  support  its  conclu- 
sion and  finding  to  prevent  a  disturbance  of 
same  by  this  court  under  the  well-recognized 
rule  so  frequently  announced  and  followed  in 
cases  where  the  trial  court  had  the  advantage 
over  this  court  of  seeing  and  hearing  the  wit- 
nesses. Fitzpatrick  v.  Strhiger,  200  Ala.  674, 
76  South.  932,  and  other  cases  there  cited. 

The  decree  of  the  circuit  court  is  affirmed. 

Affirmed. 

McCLELLAN,  80MBRVILMJ,  and  THOM- 
AS, JJ.,  concur. 

(206  Alft.  S63) 

BRODY  V.  ARMSTRONG.     (6  DIv.  200.) 

(Supreme  Conrt  of  Alabama.    Jan.  27,  1921.) 

1.  Equity  «=»352— Taking  testimony  In  short- 
band  and  later  reducing  It  to  writing  held  not 
violation  of  statute  requlNng  oommlssioner  to 
reduce  answers  to  writing. 

An  oral  examination  of  a  party  before  a 
commiasioDer  agreed  on  by  the  parties  is  gov- 
erned by  Code  1907,  p.  1546,  chancery  prac- 
tice rule  65,  subdivision  6  of  which  requires 
that  the  deposition  shall  be  taken  down  in  nar- 
rative form,  and  when  completed  read  over  to 
the  witness  and  signed  by  him,  or  if  he  refuse 
to  sign  that  fact  shall  be  noted  in  the  certifi- 
cate, so  that  the  taking  of  a  party's  testimony 
given  in  German  in  shorthand,  to  be  subsequent- 
ly transcribed  into  the  English  language,  is  not 
a  violation  of  section  4039,  requiring  the  com- 
missioner to  reduce  the  answers  to  writing; 
the  objection  that  shorthand  is  not  writing  not 
being  well  taken. 

2.  Equity  «=9352— Shorthand  notes  of  testi- 
mony In  foreign  language  need  not  be' Im- 
mediately translated  and  written. 

In  view  of  Acts  1915,  p.  705,  recognizing  the 
method,  oral  testimony  in  German  may  be  taken 
down  in  shorthand,  and  subsequently  transcrib- 
ed and  reduced  to  the  English  language,  and 
need  not  be  immediately  translated  and  writ- 
ten, when  witnesses  testify. 

3.  Mandamus  <&=»3(l)— Writ  will  not  issue 
where  there  Is  another  adequate  remedy. 

Mandamus  to  compel  a  register  in  chan- 
cery and  commissioner  to  reduce  petitioner's 
answers  to  writing  is  an  extraordinary  legal 
remedy,"  which  is  only  to  be  granted  where  there 
is  a  clear  specific  legal  right  shown,  for  the 


enforcement  of  which  there 'is  no  other  ade- 
quate remedy. 

4.  Mandamus  «=33( I)— Petitioner,  asking  that 
register  In   chancery  and  cemmlsslonm-   be 
compelled  to  reduce  answers  to  writing,  held 
to  have  other  remedy  by  refusing  to  sign. 
In  a  proceeding  in  mandamng  to  compel  the 
register  in  chancery  and  commissioner  to  re- 
duce petitioner's  answers  to  writing,  where  the 
petitioner  makes  no  complaint  that  his  testi- 
mony  will  not  be  properly  submitted  to   him 
for  conaideration  and  for  his  signature,  and  will 
not  be  correctly  certified  and  reported  to  the 
trial  court,  he  is  not  entitled  to  a  writ,  since 
he  has  an  adequate  legal  remedy  by  refusing  to 
sign. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   Hugh  A.   Locke,  Judge. 

Petition  by  M.  Brody  for  mandamus  to  be 
directed  to  Hunter  Armstrong,  as  Reglstet 
in  Cliancery  and  Commissioner,  to  require 
him  to  reduce  the  answers  of  petitioner  to 
writing  in  relator's  presence,  etc  Decree 
denying  petition,  and  relat<Hr  appealed.  Af- 
firmed. 

Appellant  filed  bis  petition  In  the  circuit 
court  of  Jefferson  county,  seeking  a  writ  of 
mandamus  against  Hunter  Armstrong,  r^^ 
ter  in  chancery,  who,  as  commissions,  was 
taking  the  oral  depositions  of  appellant  who 
was  ezam4ned  in  a  cause  then  pending  upon 
the  equity  docket  in  said  drcnlt  court. 

The  petition  shows  in  substance  that  th" 
petitioner  was  l>eing  examined  in  a  certalu 
cause  of  Brody  v.  Maril,  and  that  bis  testi- 
mony was  being  taken  orally  before  the 
commissioner;  that  lie  had  been  examined 
<m  his  direct  examination  and  on  his  cross- 
examination,  and  at  the  time  of  the  filing  of 
the  petition  he  was  being  examined  on  cross- 
examination  in  rebuttal  of  respondent's  tes- 
timony— ^petitioner  being  a  party  complain- 
ant to  said  cause;  and  upon  this  cross-ex- 
amination in  rebuttal,  the  commlsaicmer  tak- 
ing the  testimony,  being  the  party  agreed  up- 
on in  writing  for  that  purpose,  insists  that 
the  further  testimony  of  witness  be  taken 
down  In  shorthand  and  thereafter  transcrib- 
ed into  the  English  language.  Petitioner  in- 
sists that  this  is  in  violation  of  section  4030 
of  the  Code  of  1907.  which  requires  that  it 
shell  be  taken  in  writing,  and  that  the  com- 
missioner should  take  the  testlmc«y  and 
write  the  same  in  the  English  language  tif 
the  time  It  is  taken;  that  this  is  a  matter 
of  right  on  the  part  of  the  petltloaer,  and 
mandamus  is  sought  to  require  him  to  do 

80. 

The  respondent,  commissioner,  demurred 
to  the  petition,  which  demurrer  was  sustain- 
ed, and  petitioner  declining  to  plead  further 
It  was  ordered  that  the  same  be  denied. 
From  this  judgment  of  the  court,  petitioner 
prosecutes  this  appeal. 
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A.  Lfttedy,  of  Blnnini^ain,  for  appellant   ;  relating  to  the  taking  of  oral  testimony  be- 

Beddow  ft  Oberdorfer,  of  Birmlngbam,  for  fore  the  court, 
appellee.  i      [3]  Petitioner  here  seeks  an  extraordinary 

'    I  legal  remedy,  which  is  only  to  be  granted 

^>i>TvxTT^T.    -r     r.,  ™.        ux.         .     J.I..   i  when  there  is  clear  specific  legal  right  shown, 

GAHDNEH,  J.  [t]  The  petitioner  In  this  ,<>,  ^^  enforeranent  of  which  there  is  no 
cause,  appellant  here,  was  being  examined ;  ^^^^  adequate  remedy.  State  ex  rel.  Troy 
orally  before  a  commissioner  agreed  upon  by  j  y.  gmlth,  187  Ala.  411,  66  South.  942;    Rs 


the  parties  in  an  equity  snit  then  pending  in  i 
the  circuit  court  of  Jefferson  county,  and  he  I 
insists  by  this  proceeding  that  upon  such ' 
examination  his  legal  rights  are  being  d& 
nled   In  that  the  testimony  is  being  taken 


parte  Huckabee,  71  Ala.  427. 

[4]  Here  petitioner  makes  no  complaint 
that  bis  testimony  will  not  be  properly  sub- 
mitted to  him  for  consideration,  and  for  his 
signature,  and  that  therefore  Ms  testimony 


In  shorthand  to  be  subsequently  transcribed  j  ^m  Q^t  be  correctly  certified  and  rejported 
into  the  EngHsh  language,  and  that  this  Is ,  to  the  trial  court,  but  only  complains  as  to 
violative  of  the  provisions  of  section  4039  of  ^  the  manner  of  Its  taking.  If  Incorrect,  he  has 
the  Code  of  1907,  which  places  the  duty  upon  a  remedy  of  refusing  to  sign  the  same,  which 
the  commissioner  to  reduce  the  answer  to   jg   brought  to  the   attention   of   the   court 


writing  or  cause  th^  same  to  be  done.    The 
argument  is  that  this  manner  of  taking  tes- 


where  it  will  be  presumed  he  will  be  given 
full  protection.    We  are  of  the  opinlm  that 


tlmony  by  shorthand  Is  not  writtng— citing  petitioner  faUs  far  short  of  coming  within 


Howertpn  v.  Augustine,  15S  Iowa,  17,  132  N. 
W.'  814,  and  Moller  v.  United  States,  67  Fed. 
490,  6  C.  C.  A.  469,  which  cases  we  have 
examined. 

As  we  understand  it,  the  argument  of  coun- 
sel for  appellant  is  based  upon  the  theory 
that  hy  this  method  of  examination  he  Is 


the  rule  for  the  granting  of  this  extraordi- 
nary writ  and  the  ruling  of  the  court  there- 
on (s  correct. 

The  foregoing  is  by  way  of  answer  to  pe- 
titioner's argument,  and  is  not  at  all  In- 
tended to  indicate  a  dUIerent  result  would 
hare  been  reached,  had  the  examination  been 


deprived  of  the  right  of  an  examination  of '  governed  by  section  4039  of  the  Code,  as 


hts  testimony,  and  dependent  upon  the  cer 
tiflcate  of  a  commissioner  as  to  the  correct- 


nees  thereof,  after  the  same  has  been  tran-   affirmed. 


that  question  Is  not  presented  or  considered. 
The  judgment  of  ttie  court  below  will  be 


Affirmed. 

All  the  JnsUces  concur. 


scribed — all  in  violation  of  the  foregoing  sec- 
tion of  the  Code,  and  to  his  ^^triment  and 
disadvantage,     m  this  insistence  we  do  not  | 
agree.    This  is  an  oral  examination  had  be- 1 
fore  a   commissioner   agreed  upon   by   the  I 
parties,  and  is  governed  by  mle  65,  Chan- : 

eery  Practice,  as  found  on  page  1646  of  the  i  (Supreme  Court  of  Alabama 
Code  of  1907.    Subdivision  6  of  said  mle  re- 1 
quires  that  the  deposition  upon  such  oral  i '•  Cancellation    of    Instmments 


STEWART  V.  STEWART. 


examination  shall  be  taken  down  in  the  form 
of  a  narrative,  and  when  completed  the  same 
shall  be  read  over  to  the  witness  and  signed 
by  him  in  the  presence  of  the  parties  or  coun- 
sel, or  such  of  them  as  may  attend,  and  that 
if  the  witness  refuses  to  sign  the  officer 
taking  the  deposition  shall  state  that  fact  in 
his  certificate.  Upon  such  examination 
therefore,  so  conducted.  It  is  seen  that  the 


(206  Ala.  340) 
(6  Div.  198.) 

Feb.  10,  1921.) 

<8=»37(7)  — 
Pleading  iS=»8(l6)— Bill  held  demurrable  for 
alleging  duress  without  setting  out  substan- 
tive facts,  and  not  charging  defendant  with 
the  duress  or  knowledge  of  It. 
LesBor'a  bill  to  cancel  a  lease  charging  du- 
ress, but  failing  to  set  out  the  substantive  facts 
relied  upon  as  constituting  the  same,  is  subject 
to  demurrer,  and  the  averment  of  duress  is  also 
(U-toctive  wliere  It  does  not  charge  the  defend- 
ant lessee  with  being  a  party  to  said  duress,  or 


witness   Is   given    the   fullest   protection   as  I  J*'*'  knowledge  of  the  same    although  the  bill 
r   ....  ^  i-  j^gj    ^gj  defendant  8  knowledge  and  participa- 

te the  correctness  of  his  testimony,  and  pro- ,  ^j^^  j^  ^^^  ,,,„j  charged.      ^  "         " 

vision  Is  made  not  only  for  It  being  read 
over  to  him  but  fbr  his  signature  to  be  at- 
tached thereto,  if  correct 

[2]  Therefore  the  only  question  presented 
upon  this  appeal  is  whether  or  not  the  com- 
missioner is  required  to  reduce  the  testimo- 
ny Into   the  English   language  immediately 


2.  Pleading    «s>8(l5)  —  Bill   for   oanoellation 
should  set  out  the  faets  constiti^tlng  the  fraud 

charged. 
A  bill  by  lessor  to  cancel  a  lease  charging 
lessee  and  his  brother,  plaintiff's  Im.'-band,  with 
fraudulent  procurement  of  the  lease,  should  set 
out  the  facts  constituting  the  fraud. 


upon  the  witness  testtfying,  or,  to  facilitate  |  g^  cancellation  of  Instrnments  «=»l2.,Le8sor 
the  taking  thereof,  may  he  take  it  down  in  I 
shorthand  and  have  the  same  transcribed. 
We  see  no  objectica  to  this  latter  method. 


which,  no  doubt  is  most  commonly  In  use, 
and  is  so  recognized  by  Acts  1915,  p.  706, 


has  adequate  remedy  at  law,  where  lease  Is 

Invalid. 
If  a  lease  is  void,  the  lessor  has  a  plain 
and  adequate  remedy  at  law,  and  does  not  need 
a  cancellation  in  a  court  of  equity. 
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4.  Canoellatloa  of  lastraments  «=337(4)— BUI 
should  spocifloally  offer  to  do  equity. 

A  lessor's  bill  for  cancellation  of  a  lease 
should  offer  to  do  equity  by  submitting  to  the 
order  of  the  court  and  offering  to  reimljnrse 
the  defendant  for  all  sums  that  may  have  been 
paid  out  upon  legal  charges  against  the  land, 
and  a  vague  statement  in  the  prayer  concerning 
the  court's  opinion  as  to  "equity  and  good  con- 
science," but  not  specifically  offering  to  do  eq- 
uity, is  insufficient. 

5.  CancellatiOD  of  lastrument*  <8=937(l)— Bill 
to  eaneel  lease  held  to  sufnciently  charge  les- 
see with  knowledge  of  previous  conveyanoe 
to  plaintiff  by  her  husband,  although  deed  not 
of  reeord. 

Where  a  husband  conveyed  land  to  his  wife, 
and  before  her  deed  was  recorded  she  joined 
her  husband  in  leasing  the  land  to  her  husband's 
brother,  her  subsequent  bill  for  cancellation  of 
the  lease  held  to  sufficiently  charge  defendant 
lessee  with  knowledge  of  the  conveyance  to  her. 

Appeal  from  CSrcult  Court,  Pickens  Coun- 
ty;  Robert  I.  Jones,  Jndge. 

Bill  by  Josephine  Stewart  against  T.  G. 
Stewart  to  caned  and  annul  certain  leases. 
From  decree  overruling  demurrers  to  the 
bill,  the  respondent  appeals.  Reversed,  ren- 
dered, and  remanded. 

The  lease  was  for  certain  lands  therein 
described  which  had  been  previously  convey- 
ed by  J.  E.  Stewart,  the  husband,  to  Jose- 
phine Stewart,  and  runs  for  six  years,  or 
from  Ist  day  of  January,  1920,  to  and  In- 
cluding the  31st  day  of  December,  1925. 
The  lease  was  executed  to  T.  E.  Stewart  by 
J.  E.  Stewart  and  Mrs.  Josephine  Stewart. 
The  consideration  was  $4,000  divided  Into 
different  payments  for  the  benefit  of  J.  EL 
Stewart,  together  with  cash  paid  to  him. 
Bill  alleges  the  annual  reasonable  value  to 
be  $4,000  per  annum.  In  reference  to  the 
duress  it  alleges  that  complainant  became 
sick  and  unable  to  attend  to  business,  and 
that  while '  so  sick  and  Incapacitated  in 
Franklin,  Tenn.,  her  husband  came  there 
and  coerced  her  into  signing  said  lease.  The 
bill  further  alleges  that  she  did  not  sign  the 
lease  in  her  capacity  as  owner,  but  only  as 
the  wife  of  said  J.  E.  Stewart  and  therefore 
it  Is  not  binding  on  her  for  that  reason. 

Patton  &  Patton,  of  Livingston,  for  appel- 
lant. 

Jack  M.  Pratt,  of  Carrollton,  and  Edward 
De  Graflenrled,  of  Tuscaloosa,  for  appellee. 

ANDERSON,  0.  J.  The  bill  in  this  case 
seeks  to  cancel  or  vacate  two  certain  leases 
made  by  the  complainant  and  her  husband 
of  certain  lands  owned  by  her,  and  which 
said  lands  had  been  previously  conveyed  to 
her  by  her  said  husband,  J.  E.  Stewart. 


The  bill  seems  to  se^  relief  upon  three 
separate  theories:  First,  because  the  lease 
was  obtaind  from  complainant  throuj^  the 
coercion  and  duress  of  her  husband;  sec- 
ond, because  the  same  was  not  binding  on 
her,  as  she  executed  it  simply  as  the  wife  of 
J.  E.  Stewart,  and  not  in  the  capacity  of 
owner  of  the  land;  and,  third,  because  the 
said  leases  were  procured  through  the  fraud 
of  her  husband  pursuant  to  an  agreement  or 
conspiracy  between  him  and  the  respondent 
to  deprive  complainant  of  her  possessory 
rights    In  and  to  said  land. 

[1]  The  bill  Is  faulty  and  subject  to  the 
respondent's  demurrer  as  to  the  first  theory, 
as  It  charges  duress,  and  fails  to  set  out  the 
facts  relied  upon  as  constituting  same.  It 
seems  settled  that  duress,  when  relied  upon 
to  avoid  a  contract,  must  not  only  be  spe- 
cially pleaded,  but  substantive  facts  should 
be  set  forth;  legal  conclusion  will  not  suf- 
fice. 7  Enc.  P.  &  P.  347 ;  RichardsMi  v.  Hit- 
tie,  31  Ind.  119.  This  averment  Is  also  de- 
fective in  that  It  does  not  charge  T.  E.  Stew- 
art as  being  a  party  to  said  duress,  or  with 
a  knowledge  of  same.  Royal  t.  Goss,  154 
Ala.  U7,  4S  South.  231.  The  bUl  does  aver 
a  knowledge  and  participation  on  the  part 
of  T.  B.  Stewart  as  to  the  fraud  charged, 
but  not  as  to  duress. 

[2]  While  the  bill  charges  T.  B.  Stewart 
with  a  resp<HisibIUty  for  the  frauduloit  pro- 
curement of  the  leases  by  his  brother  J.  R 
Stewart,  it  does  not  set  out  the  facts  c<hi- 
stitutini;  the  fraud.  LitUe  ▼.  Sterne,  125 
Ala.  609,  27  South.  972;  TyB<Hi  v.  Southern 
Cotton  Oil  Co.,  181  Ala.  256,  61  South.  278. 

[3]  The  second  theory  of  the  bill  presents 
a  glaring  repugnancy  between  the  averment 
and  the  leases,  which  are  made  a  part  of  the 
bill,  as  the  latter  shows  that  the  ctHnplaln- 
ant  made  the  same  as  owner  of  the  land,  and 
not  as  a  mere  release  of  her  marital  rights 
In  the  same.  Moreover,  If  the  lease  was  not 
a  valid  conveyance  of  the  land,  she  has  a 
plain  and  adequate  remedy  at  law,  and  does 
not  need  a  cancellation  in  a  court  of  equity. 

[4]  The  bill  should,  of  course,  offer  to  do 
equity  by  submitting  to  the  order  of  the 
court  and  ofFerlng  to  reimburse  the  respond- 
ent for  all  sums  that  he  may  have  paid  out 
upon  legal  charges  against  the  land.  It  does, 
in  rather  a  vague  and  Involved  way,  say 
something  in  the  prayer  about  the  oplnloD  of 
the  court  as  to  "equity  and  good  conscience," 
but  does  not  specifically  offer  to  do  equity. 

[6]  We  think  that  the  bill  snfBciently 
charges  T.  E.  Stewart  with  a  knowledge  that 
the  land  had  been  conveyed  to  the  complain- 
ant before  the  execution  of  the  leases,  not- 
withstanding her  deed  had  not  then  been  re- 
corded. 

The  trial  court  erred  In  overruling  the 
grounds  of  demurrer  presenting  the  points 
as  above  indicated,  and  a  decree  is  here  ren- 
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dered  sustaining  same,  and  tbe  cause  la  re- 
manded. 
Reversed,  rendered,  and  remanded. 

SAYBE,    GARDNER,   and   MILLER,  JJ.. 
concur. 


(205  Ala.  206) 

PARSONS  V. 


LIUZA.    (6   DiV.  23.) 


(Supreme   Court   of   Alabama.     Dec.   2,  1020. 
Rehearinc  Denied  Jan.  13,  1921.) 

SpecMo  performanca  «=3lO(2)— Bill  by  par- 
chaser,  offerlag  to  retain  on»-thlrtl  of  price 
as  seeorlty  against  Inchoate  dower  right,  held 
to  stats  cause  of  action. 
BiU  by  purchaser  for  specific  performance. 
In  which  he  offers  to  pay  the  purchase  price 
less  one-third  to  be  held  as  security  against 
loss  by  reason  of  the  inchoate  dower  right  of 
the  vendor's  wife,  and  offering  to  accept  a  deed 
without  the  signature  of  the  wife,  who  refused 
to  join  therein,  the  vendor  to  be  allowed  the 
legal  rate  of  interest  on  the  third  so  withheld 
and  to  have  a  lien  upon  the  land  to  enforce 
payment  of  the  deferred  amount  whenever  dear 
title  could  be  given,  states  a  cause  of  action. 

Appeal  from  Circuit  Court,  Jefferson  Goun- 
tjr;    J.  C.  B.  Gwln,  Judge. 

Bill  by  Domlnick  Llnza  against  Eugene 
Parsons  to  specifically  enforce  a  contract  to 
convey  land.  From  a  decree  overruling  de- 
murrers to  the  bin,  respondent  appeals.  Af- 
firmed. 

'na»  bill  shows  a  contract  entered  Into  by 
and  between  the  parties  bereto  by  which 
Parsons  agreed  to  convey  certain  lands 
therein  described  to  Lluza  at  and  for  the 
sum  of  $5,000,  $100  thereof  being  paid  by 
Iiiuza  to  Parsons  at  the  tUue  of  the  signing 
of  the  contract,  said  $100  to  be  returned  in 
the  event  Lluza's  attorney  should  not  pass 
favorably  upon  Parsons'  title.  BIU  alleges 
that  the  abstract  of  title  was  furnished  and 
passed  on  favorably,  and  that  Uuza  notifi- 
ed Parsons  that  he  was  ready,  able,  and  will- 
ing to  receive  the  deeds  and  make  the  pay- 
ments in  accordance  with  the  terms  of  the 
contract,  but  that  Parsons  declined  to  make 
said  deed,  because  Parsons'  wife  would  not 
sign  same,  whereupon  Lluza  renewed  hia 
offer  to  perform  In  all  respects,  and  by  the 
bill  states  his  readiness  and  willingness  and 
ability  to  perform.  The  bill  also  alleges  an 
offer  by  Lluza  to  pay  the  agreed  purchase 
price  and  receive  a  deed  without  the  signa* 
ture  of  the  wife,  less  one-third  to  be  held  as 
security  against  any  loss  by  reason  of  the 
Inchoate  dower  of  Parsons'  wife,  Parsons  to 
be  allowed  the  legal  rate  of  Interest  on  the 
purchase  money  so  withheld  and  to  have  a 
lien  upon  the  land  to  enforce  the  payment 
of  the  deferred  amount  whenever  a  dear 
title  conid  be  given  to  Lluza. 


The  facts  constltntlng  the  agreement  mark- 
ed Exhibit  A  sufficiently  appear  above. 

McEnlry  ft  UcIiDlry,  of  Bessemer,  for  ap- 
pellant. 

B.  E.  Wilson  and  L.  Herbert  Etherldge, 
both  of  Bessemer,  for  appellee. 

BROWN,  J.  On  the  authority  of  Minge 
▼.  Green,  176  Ala.  343,  68  South.  381,  we  hold 
that  the  bill  was  well  filed,  and  is  not  sub- 
ject to  any  of  the  stated  grounds  of  de- 
murrer. 

It  Is  evident  from  the  written  agreement 
attached  as  Exhibit  A  to  the  bill  that  it  was 
the  Intention  of  the  parties  that  resp<Hid- 
ent  would  convey  a  g^)od  title  to  the  lands 
in  question  to  complainant  upon  the  payment 
of  the  purchase  money  by  him.  Thrasher 
&  MitcheU  V.  Plnckard's  Heirs,  23  Ala.  616. 

While  the  bill  does  not  in  terms  aver  that 
the  respondent  has  title  to  the  property,  and 
may  be  demurrable  for  this  reason,  yet  this 
point  was  not  taken  by  specific  demurrer. 

The  decree  overruling  the  demurrer  will 
be  affirmed. 

Affirmed. 


ANDERSON,    O.    J.,    and 
GARDNER,  JJ.,  concur. 


8AYRB    and 


Ex  parte  SCHOEL. 


(806  Ala.  248) 
(6  DIv.  128.) 


(Supreme  Court  of  Alabama.    Jan.  20,  1921.) 

Id  Mandamus    «=> 1 64 (4)— Answer    of    circuit 
Judge,  in  response  to  rule  not  being  contro- 
verted, must  be  takea  as  true. 
The  answer  of  the  circuit  judge  in  response 
to  rule  nisi  in,  proceedings  for  mandamus  to 
require  him  to  vacate  and  annul  an  order  or 
decree  granting  motion  for  new  trial  not  being 
controverted,    under    Code    1907,    §    4865,   its 
statements,  etc.,  must  be  taken  as  true. 

2.  New  trial  ^»  1 55— By  conteating  aotloe  of 
motion  for  new  trial,  plaintiff  waived  right 
to  claim  discontinuance. 

By  appearing  and  unreservedly  contesting 
the  notice  of  motion  for  new  trial,  plaintiff 
waived  any  right  to  claim  a  discontinuance  con- 
sequent upon  the  absence  of  effective  orders 
of  continuance  of  the  motion. 

3.  Courts  «=>■  13— Mandamus  «=>53— That 
pronouncement  of  continuance  of  motion  for 
new  trial  was  not  at  once  put  in  form  of 
minute  entry  cannot  avail  petitioner  for  man- 
damus attacking  order;  record  of  grant  of 
oontlnuance  need  not  be  made  at  time  of 
grant. 

That  pronouncement  of  continuance  of  de- 
fendant's motion  for  new  trial  made  from  the 
bench  was  not  put  in  the  form  of  a  minute  en- 
try, or  otherwise  recorded  or  noted  down  until 
two  days  later,  cannot  avail  plaintiff,  peti- 
tioning for  mandamus  to  require  the  court  to 
vacate  his  order  granting  motion  for  new  trial. 
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the  entry  of  record  of  the  memorial  of  the  Ju- 
dicial pronouncement  of  continuance  having 
been  a  ministerial  performance  that  could  be 
effectireljr  accomplished  thereafter. 

4.  Mandamit  «=s>4(3)— Appeal  proper  remedy 
against  intufflolent  notice  of  time  when  mo- 
tion for  new  trial  ruled  on. 
If  any  further  notice  from  the  court  of  time 
when  defendant's  motion  for  new  trial  would 
be  ruled  on  than  was  in  fact  given  was  neces- 
sary to  avoid  an  error  that  might  possibly  re- 
sult from  the  absence  of  counsel,  appeal,  not 
recourse  to  mandamus,  would  serve  the  pur- 
pose to  institute  revision  and  relief  from  the 
error,  and  mandamus  wUl  not  issue  where  the 
remedy  by  appeal  is  thus  afforded. 

Petition  by  Mrs.  Lizele  B.  Scboel  for  man- 
damus to  be  directed  to  Hon.  Henry  B.  Fos- 
ter, as  Judge  of  tbe  Sixth  Judicial  circuit, 
requiring  him  to  vacate  and  annul  an  order 
or  decree  granting  a  motion  for  new  trial 
In  the  case  of  Lizzie  B.  Scboel  against  tbe 
United  Order  of  tbe  Golden  Cross.  Writ 
denied. 

Wright  A  Bealle,  of  Tuscaloosa,  for  appel- 
lant 

Foster,  Vemer  ft  Bice,  of  Tuscaloosa,  for 
appdlee. 


McGLETJ^AN,  X  Petition  for  writ  of 
mandamus  to  require  tbe  Judge  of  tbe  cir- 
cuit court  of  Tuscaloosa  county  to  vacate 
and  annul  tbe  order  under  date  of  June  4, 
1920,  granting  defendant's  motion  for  new 
trial  in  the  cause  of  Elizabeth  E.  School  (pe- 
titioner in  the  present  proceeding)  against 
the  United  Order  of  the  Golden  Cross,  and 
to  declare  such  order  or  Judgment  a  nullity. 

The  theory,  tn  primary  substance,  of  the 
petition  is  that  because  of  the  want  of  effi- 
cient orders  of  continuance  of  the  motion  for 
new  trial,  the  circuit  court  was  without 
power  to  consider  tbe  motion. 

[1]  The  answer  of  tbe  circuit  Judge,  In 
response  to  rule  nisi,  not  being  controverted 
(Code,  {  4S65),  its  statements,  etc.,  must  be 
taken  as  true.  Ebc  parte  Scudder,  120  Ala. 
434,. 436,  26  South.  44. 

[I]  By  appearing  and  unreservedly  con- 
testing the  merits  of  the  motion  for  new 
trial  on  June  2,  1920,  tbe  petitioner  (plaintiff 
In  the  Judgment  in  the  circuit  court)  waived 
any  right  to  claim  a  discontinuance  conse- 
quent upon  tbe  absence  (If  so)  of  effective 
orders  of  continuance  of  tbe  motion.  Mc- 
Oarver   v.   Herzberg,   135  Ala.  542,  544,   33 


South.  486;  Sbipp  v.  Shelton.  193  Ala.  658. 
662,  69  South.  102,  among  others. 

[3, 4]  From  the  answer  of  the  circuit  Judge 
it  appears  that,  up<»i  tbe  conclusion  of  the 
hearing  on  June  2,  1920,  "the  circuit  Judge 
stated  and  ordered  from  tbe  bench  that  tbe 
motion  be  continued  under  advisement  for 
decision  Friday,  June  4,  1920,  but  did  not 
at  that  time  make  in  writing  on  tbe  motion 
docket  any  entry  of  any  kind.  Tbe  court  did, 
however,  state  and  order  from  tbe  bench  on 
tbe  said  June  2,  1920,  that  the  motion  would 
be  continued  for  decision  to  Friday,  June  4, 
1920.  On  Friday,  June  4,  1920,  tbe  trial 
Judge,  in  open  court,  in  pursuance  of  its  or- 
der theretofore  made  on  June  2,  1920,  an- 
nounced its  ruling  granting  tUe  defendant's 
motion  for  a  new  trial,  and  at  that  time 
made  ft>rmal  entry.  In  writing,  of  the  order 
made  on  June  2,  1920,  as  above,  and  at  tbe 
same  time  made  formal  entry,  in  writing,  of 
the  order,  granting  defendant's  motion  for  a 
new  triaL  The  plaintiff's  counsel  was  not 
present  in  court  on  June  4,  1920,  at  the  time 
the  order  was  entered  granting  defendant's 
motion  for  a  new  trial,  but  the  order  was 
entered  on  tbe  day  theretofore  set  in  the 
order  made  from  the  bench  on  June  2,  1920, 
and  during  the  hour  for  holding  court  The 
fact  that  the  pronouncement  made  from  the 
bench  on  June  2,  1920,  curia  advlsari  vult 
(Ez  parte  Doak,  188  Ala.  406,  66  South.  64). 
was  not  put  in  tbe  form  of  a  minute  entry 
or  otherwise  recorded  or  noted  down  until 
June  4,  1920,  cannot  avail  petitioner,  since 
the  entry  of  record  of  the  memorial  of  tbe 
Judicial  pronouncement  was  a  ministerial 
performance  that  could  be  effectively  there- 
after accomplished.  L.  &  N.  v.  Perkins,  152 
Ala.  133,  140,  141,  44  South.  602.  If  It  is 
assumed,  for  tbe  occasion  only,  that  any  fur- 
ther notice  of  the  time  when  tbe  motion 
would  be  ruled  on  than  the  above-quoted 
parts  of  tbe  answer  disclose  was  necessary 
to  avoid  an  error  that  might  in  some  cii^ 
cumstance,  result  from  the  absence  of  coun- 
sel for  or  against  whom  tbe  ruling  is  made 
(Ex  parte  Doak,  188  Ala.  406,  412,  66  South. 
64,  and  cases  there  dted),  appeal,  not  re- 
course to  mandamus,  would  serve  the  pur- 
pose to  institute  revision  and  relief  from 
the  error.  Mandamus  will  not  issue  where 
remedy  by  appeal  Is  afforded. 

Tbe  petition  for  tbe  writ  Is  denied. 

Writ  denied. 

ANDERSON,  0.  J.,  and  somebviu:;b 

and  THOMAS,  JJ.,  concur. 
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Ices,  in  Tiew  of  Code  1007,  |  SOlO,  was  without 
error. 


(Supreme  Court  of  Alabama.    Oct  28,  1920. 
Behearlnc  Denied  Jan.  18,  l%a.) 

i.  Pleading  (3=>8(2)— BUI  for  partition  not  de- 
murrable In  averment  land  could  not  be  equi- 
tably partitioned. 
Bill  by  one  tenant  in  common  against  the 
other  for  the  sale  of  a  certain  mineral  interest 
in  land  held  not  demurrable  on  ground  that  its 
averment  that  the  land  could  not  be  equitably 
partitioned  or  divided  was  a  mere  conclusion 
of  the  pleader. 

2.  PartltiM  «s9l2(l)  —  Mere  fact  property 
oontista  of  mineral  rights  Insufficient  to  de- 
stroy right  of  cotenant  to  partition. 

The  mere  fact  that  the  property  involved 
in  a  partition  suit  between  tenants  in  common 
consists  of  undeveloped  coal  ore  and  mineral 
rights  is  not,  in  and  of  itself,  sufficient  to  de- 
stroy the  right  of  a  joint  owner  to  a  partition 
in  kind;  the  general  role  being  that  all  mining 
property  capable  of  being  held  in  cotenancy  is 
subject  to  the  right  of  partition,  regardless  of 
hardships  or  inconveniences  incident  to  the 
partition  in  kind. 

3.  Partition  «=977(3)— Sale  of  mining  property 
warranted  on  less  strict  proof  than  In  ease 
of  snrfaoe  property. 

In  cases  involving  mining  property  held  by 
cotenants,  where  the  quantity  and  value  of  the 
mineral  cannot  be  readily  ascertained,  there  is 
such  an  appreciable  element  of  uncertainty  at- 
tending partition  in  kind  as  win  warrant  a  court 
of  equity  in  decreeing  sale  for  division  on  less 
strict  proof  than  in  cases  involving  fee  simple 
estates  or  surface  rights. 

4.  Partition  «=377(4)— £vldence  held  to  show 
ooal  lands  oould  not  be  equitably  divided  with- 
out sale. 

Evidence  held  to  show  that  the  coal  lands 
involved  in  suit  for  partition  between  two  joint 
owners  or  tenants  in  common  could  not  be 
equitably  divided  without  sale  thereof. 

5.  Partition  «=»77(4)— Offer  of  partition  In  kind 
■ot  embodied  In  oross-blll  can  be  oonsldered 
oahr  as  matter  of  evidence. 

In  suit  for  sale  for  partition  between  two 
joint  owners  of  certain  coal  lands,  where  an 
amendment  to  the  answer  embodying  a  prop- 
osition for  partition  in  kind  was  not  made  a 
cross-bill,  and  no  affirmative  relief  is  sought 
by  respondent,  his  offer  can  be  considered  only 
as  a  matter  of  evidence  tending  to  influence  the 
issue  as  to  whether  an  equitable  partition  with- 
out sale  is  feasible. 

6.  PartltloB  «=»II4(5)— Ailowaaee  for  ooun- 
sal  fees  held  proper. 

In  suit  between  tenants  in  common  of  min- 
ing lands  for  sale  for  partition,  in  view  of  the 
eondnsiaii  of  the  trial  court  that  equitable  par- 
tition could  not  be  made  without  sale,  it  fol- 
lowed that  counsel  for  complainant  rendered 
services  for.  the  benefit  of  all  concerned,  and 
the  decree  of  reference  to  the  register  to  as- 
certain a  reasonable  allowance  for  such  serv- 


Appeal  from  Circuit  Oonrt,  Walker  Coun- 
ty;  J.  J.  Ourtla,  Judge. 

BUI  by  A.  B.  Aldridge  against  L.  B. 
Musgrove  for  the  sale  of  certain  mineral 
interest  in  land  among  Joint  owners  or  ten- 
ants in  common.  From  a  decree  for  com- 
plainant,  req;)ondent  appeals.     Affirmed. 

Lacy,  Lacy  ft  Shepherd,  of  Jasper,  for  ap> 
pellant 
A.  F.  FIte,  of  Jasper,  for  appetlee. 

BROWN,  J.  This  bill  la  filed  by  the  ap- 
pellee against  the  appellant  for  the  sale  of 
"all  the  coal.  Iron,  and  other  minerals  in, 
under,  and  upon  [the  lands  described  tn  the 
bill],  together  with  all  the  necessary  and 
usual  mining  rights," 

After  averring  that  the  parties  are  joint 
owners  or  tenants  in  common  of  said  mineral 
Interests  or  mining  rights,  each  owning  an 
undivided  one^half  interest  therein,  the  bill 
contains  the  further  averment: 

"That  said  land  cannot  be  equitably  parti- 
tioned or  divided  among  the  said  tenants  in 
common  or  joint  owners  without  a  sale  there- 
of." 

[1]  The  bill  was  demurred  to  on  the 
ground,  among  others,  that  the  averment 
quoted  is  a  mere  conclusion  of  the  pleader, 
and  is  insufficient  in  the  absence  of  an  aver- 
ment of  fa^ts  to  sui^ort  the  conclusion. 
The  demurrer  was  overruled,  and  the  appel- 
lant now  Insists  that  this  was  error,  citing 
In  support  of  this  contention  Keaton  v.  Terry, 
93  Ala.  85,  9  South.  624. 

The  utterance  in  the  case  cited  that  Is 
supposed  to  sustain  appellant's  contention 
here  is,  that — 

"Upon  a  bill  filed  to  sell  lands  for  distribu- 
tion, a  mere  conclusion  of  the  pleader  that  the 
same  cannot  be  'fairly  and  equally'  partitioned 
is  subject  to  demurrer,  unless  the  description 
of  the  property  given,  or  the  facts  in  relation 
thereto  averred,  are  such  as  to  show  prima  fa- 
de that  the  conclusion  is  fairly  Inferable  from 
the  facts  averred." 

An  examination  Of  the  case  dted  shows 
that  the  question  was  not  there  presented  on 
demurrer,  and  that  the  quoted  statement  was 
used  arguendo  and  is  mere  dictum.  In  cases 
subsequently  decided  by  this  court,  where 
the  question  was  directly  presented,  It  was 
ruled  that  the  {ivennent  that  the  land  cannot 
be  equitably  divided  without  a  sale  thereof 
is  an  averment  of  fact,  conforming  to  the 
language  of  the  statute,  and  is  snfDident. 
Smith  T.  Wltcher,  180  Ala.  102,  60  South. 
S91 ;  Carson  v.  Sleigh,  201  Ala.  373,  78  South. 
229;  Wheat  et  al.  v.  Wheat,  190  Ala.  461, 
67  South.  417. 

Our  conclusion,  therefore.  Is  that  the  de- 
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mnrrerg  to  the  bin  were  properly  overruled. 

[2]  The  mere  fact  that  the  property  In- 
YOlved  consists  of  nndevel(%>ed  coal  ore  and 
mineral  rights  Is  not,  In  and  of  Itself,  suffl- 
dent  to  destroy  the  right  of  a  Joint  owner 
to  a  partition  in  kind;  the  general  rule  be- 
ing that  all  mining  property  capable  of  being 
held  In  cotenancy  la  subject  to  this  right,  re- 
gardless of  hardships  or  inconveniences  in- 
cident to  the  partition  In  kind.  Robblns  v. 
Penn.  Gas  Coal  Co..  28  Pa.  Cb.  Ct  R.  49; 
note  16  Ann.  Cos.  778;  18  R.  O.  L.  1250, 
par.  146;  Hall  v.  Vem<m,  47  W.  Va.  295, 
84  S.  B.  764,  49  Jj.  R.  A.  464,  81  Am.  St  Bep. 
791. 

[3]  Yet  In  snch  cases  Involving  pri(q>erty 
of  this  character,  where  the  quantity  and 
valae  of  the  mineral  cannot  be  readily  as- 
certained, there  is  such  appreciable  element 
at  uncertainty  attending  partition  In  kind  as 
will  warrant  a  court  of  equity  In  decreeing 
a  sale  for  division  on  less  strict  proof  than 
in  cases  Involving  fee-simple  estates  or  sur- 
face rights,  when  the  value  of  the  property 
is  more  easily  ascertained.  Sncb  Is  the 
effect  of  the  holding  In  Sheffield  Coal  ft  Iron 
Co.  V.  Ala.  Fuel  ft  Iron  Co.,  185  Ala.  50,  61 
South.  67,  and  Hall  v.  Vernon,  supra. 

[4]  The  evidence  has  been  carefully  exam- 
ined, and  It  appears  therefrom  without  ma- 
terial conflict  that  the  topography  of  the 
body  of  land  here  Involved  Is  affected  with 
hollows  and  depressions,  and  the  veins  of 
coal  with  faults,  squeezes,  and  dips.  ItnA  of 
uniformity  In  the  thickness  of  the  veins,  un- 
certainty as  to  the  character  of  the  partings 
between  the  veins,  uncertainty  as  to  the  char- 
acter of  top,  whether  good  or  bad,  injecting 
into  the  situation  elements  of  uncertainty  de- 
f^ng  equitable  partition  In  kind,  and  onr 
conclusion  accords  with  that  of  the  chancel- 
lor that  the  lands  cannot  be  equitably  divid- 
ed without  a  sale  thereof. 

[S]  This  conclusion  Is  not  altered  by  the 
proposition  for  partition  In  kind,  submitted 
pending  the  case  in  the  court  below.  The 
proposition  was  presented  in  an  amendment 
to  the  answer,  but  the  answer  was  not  made 
a  cmss-blll,)  and  nn  aflirmative  relief  Is 
sought  by  the  respondmt.  For  this  reason 
the  offer  can  only  be  considered  as  a  matter 
of  evidence  tending  to  Influence  the  Issue  as 
to  whether  an  equitable  partition  without 
sale  Is  feasible.  While  this  proposition  on 
first  blush  seems  fair  and  equitable,  yet, 
when  considered  In  the  light  of  the  evidence, 
it  cleerly  does  not  remove  the  elements  of 
uncertainty  Incident  to  partition  In  kind. 

The  evidence  shows  that  according  to  the 
estimates  as  to  the  quantity  of  coal,  there 
la  practically  the  same  quantity  In  the  two 
tracts,  but  that  in  the  60-acre  tract  Is  moro 
in  a  body,  is  more  accessible,  and  can  be  more 
easily  extracted,  and  hence  mined  at  less 
cost    These  fiicts  show  that  such  division 


or  partition  would  not  be  equitable;    and. 
as  observed  by  the  West  Virginia  court: 

"There  is  still  aa  appreciable  element  of  ao- 
certaioty  touching  it  great  enough  to  forbid  a 
court  of  equity  from  depriving  a  party  of  bis 
rights  In  wliat  is  in  the  land  for  what  might 
never  be  there."    Hall  v.  Vernon,  supra. 

[6]  From  the  conclusion  announced  in  the 
decree  of  the  court  below  that  equitable 
partition  could  not  be  made  without  a  sale, 
in  which  conclusion  we  concur,  it  neces- 
sarily fellows  the  services  of  counsel  for 
complainant  in  the  prosecution  of  the  suit 
to  this  end  was  for  the  benefit  of  all  con- 
cerned, and  the  decree  of  reference  to  the 
register  to  ascertain  what  would  be  a  reasao- 
able  allowance  for  such  services  was  without 
error.  Code  1907,  i  8010 ;  Ixmg  v.  Long,  IK 
Ala.  500,  70  South.  733 ;  Bldwell  y.  Johnson, 
191  Ala.  196,  67  South.  985.  The  decree  is 
free  from  error,  and  will  be  here  affirmed. 

AiDrmed. 

ANDERSON,  O.  T.,  and  SAYBB  and 
GARDNER,  JJ.,  concur. 


(106  Ala.  set 

SULLIVAN  V.  NORTH  PRATT  COAL  CO. 
(6  Div.  30.) 

(Supreme  Court  of  Alabama.    Nov.  2S,  USD.) 

1.  LlMltatlon  of  actions  «=»I27(I4)— Coont  al- 
leglno  Injuries  from  use  of  defective  stretdier 
not  saved  from  limitations  by  eouat  allegiag 
Injarles  from  fall  of  rock. 

In  coal  miner's  action  for  injuries,  amended 
count  alleging  damages  for  Injuries  received 
by  8  fall  as  a  result  of  %  defective  and  improp- 
erly constructed  stretcher,  in  violation  of  Arts 
1911,  p.  532,  I  93,  Ii«ld  barred  by  limitations. 
thoHgh  count  alleging  injuries  sustained  from 
fall  of  rock  from  roof  of  mine  was  filed  with- 
in the  period  of  limitations;  the  causes  of  ac- 
tion set  up  by  the  two  counts  being  separate 
and  distinct. 

2.  Limitation  of  aotlons  «=>I75— Statnte  avail- 
able as  defense,  though  not  made  grouad  af 
demurrer  or  motion  to  strike. 

The  statute  of  limitations  held  an  availa- 
ble defense  to  an  amended  count,  though  no  de- 
murrer or  motion  to  strike  on  the  ground  of 
departure  was  interposed  to  such  count. 

3.  Trial  9=^420— Request  for  general  obarge 
not  walvcil  ':/  request  of  other  Instnictlons. 

A  request  for  a  general  charge  at  the  same 
time  other  Instructions,  which  assumed  that 
the  general  charge  would  not  be  given,  were 
asked  of  the  court,  did  not  constitute  a  waiv- 
er of  the  requeat  for  the  general  charge. 

4.  Limitation  of  aotlons  «==>  1 3— Def eadaat  not 
estopped  to  plead  statute  as  to  amended  oonnt 
by  asKlng  that  the  case  be  passed  on  plaia- 
tllPs  proposal  of  amendments. 

The  defendant,  by  asking  that  the  case  be 
passed,  on  plaintifTs  proposal  of  amendment* 
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to  tho  complaint,  was  not  estopped  from  plead- 
iBK  the  statute  of  limitations  as  to  amended 
count,  in  Tiew  of  Code  1907,  i  4868. 

5.  Master  and  servant  «==>289(9)  — Contrlbn- 

tory  negligence  of  Inexperienced  coal  miner 

held  for  Jury. 

In  a  coal  miner's  action  for  injuries  from 

CtU  of  rock  from  the  roof  of  the  mine  after 

having  been  employed  therein  for  less  than  two 

hours,  where  there  was  evidence  that  he  was 

inexperienced,  and  that  it  was  difficult  for  an 

inexperienced  person  to  detect  the  dangerous 

character  of  the  formation  of  the  roof,   the 

question  of  contributory  negligence  was  for  the 

Jury, 


Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; Romalne  Boyd,  Judge. 

Action  by  James  W.  SuIllTan  against  the 
North  Pratt  Coal  Company.  Judgment  for 
plain  tUr  was  set  aside  on  defendant's  motion, 
new  trial  was  ordered,  and  plaintiff  appeala 
Affirmed. 

Appellant  was  injured  by  a  rock  which  fell 
upon  blm  from)  the  roof  of  appellee's  coal 
mine,  and  recovered  Judgment  therefor.  The 
trial  court  granted  defendant's  motion  for  a 
new  trial,  and  plaintiff  prosecutes  this  appeaL 

Plaintiff  sustained  his  injuries  as  the  re- 
mit of  a  rock  falling  from  the  roof  of  his 
MMNn  in  defendant's  mine  on  July  6,  1918, 
after  having  worked  therein  less  than  two 
hours.  Suit  was  filed  on  October  80,  1918. 
VPbe  original  complaint  consisted  of  five 
eonnts,  the  gist  of  eacb  count  being  the  in- 
jury suffered  by  the  plaintiff  from  the  falling 
of  said  rock,  stone,  or  other  hard  substance. 
The  cause  came  on  for  trial  November  12, 
1919,  at  which  time  amendments  were  filed, 
and  the  case  was  ultimately  submitted  to  the 
Jory  <m  amended  count  10,  claiming  damages 
for  the  Injury  caused  hy  the  fall  of  the  rock, 
and  alleging  the  unusually  dangerous  condi- 
tion of  defendant's  mine,  which  dangers  were 
concealed  and  difficult  to  detect,  etc.,  and 
charging  defendant's  superintendent,  who 
Imew  of  the  unusual  dangers,  with  negligence 
In  falling  to  warn  plaintiff  thereof;  and 
count  12,  which  claimed  damages  for  Injuries 
by  reason  of  a  defective  or  Improperly  con- 
■tracted  stretcher.  The  original  suit  claim- 
ing damages  for  the  fall  of  the  rock  was 
filed  in  the  same  month  that  plaintiff  became 
of  age,  to  wit,  October  30,  1918.  Amended 
count  12,  or  the  defective  stretcher  count,  was 
not  filed  until  November  12, 1019. 

Demurrers  were  interposed  to  amended 
count  10  and  count  12,  and  were  overruled. 
The  defendant  pleaded  in  short  by  consent 
by  plea  filed  November  12,  1919,  and  signed 
by  counsel  for  respective  parties,  with  leave 
to  give  In  evidence  any  matter  which  if  well 
pleaded  would  be  admiasible  in  defense  of  the 
action. 

Plaintiff  teetifled: 


"The  accident  happened  July  6,  1018,  and  I 
was  21  the  next  October.  I  was  nearly  21  at 
the  time  it  happened." 

Hugo  li.  Black,  of  Blrmingbam,  for  appel- 
lant 

Tillman,  Bradley  &  Morrow  and  T.  A.  Mo- 
Farland,  all  of  Birmingham,  for  appellee. 

GARDNER,  J.  This  cause  was  tried  upon 
amended  count  10,  claiming  damages  for  in- 
juries received  by  plaintiff  as  the  result  of 
a  rock  falling  from  the  roof  of  his  room  in 
defendant's  mine,  and  count  12,  which  was 
not  filed  until  the  day  of  the  trial,  Novouber 
12,  1&19,  claimed  damage  for  Injuries  re- 
ceived by  a  fall  as  the  result  of  a  defective 
and  improperly  constructed  stretcher.  This 
latter  count  was  rested  upon  the  breach  of 
the  statutory  duty  Imposed  upon  the  owner 
or  (iterator  of  the  coal  mine  under  the  provi- 
sions of  section  93  of  the  act  regulating  the 
mining  of  coal  in  Alabama.    Acts  1911,  p.  519. 

[1]  As  an  independent  cause  of  action,  un- 
der the  undisputed  evidence  in  the  case,  the 
statute  of  limitation  of  one  year  would  be  a 
complete  defense  to  count  12.  The  question 
of  importance  therefore  arises  as  to  whetlier 
or  not  the  matters  as  set  up  in  this  count  re- 
late to  the  same  transaction  as  those  of  count 
10,  and  relate  back  to  the  time  of  the  filing 
of  the  original  complaint  Count  10  is  based 
on  the  falling  of  a  rock  in  the  plaintiff's  room 
in  the  mine,  and  count  12  for  injuries  receiv- 
ed by  the  falling  of  the  stretcher  some  dis- 
tance from  the  mouth  of  the  mine,  a  short 
time  after  he  had  received  the  injuries  from 
the  falling  of  the  rock.  It  is  readily  seen 
that  a  defense  to  count  10  would  not  be  rele- 
vant to  that  of  the  defective  stretcher,  and 
contributory  negligence  as  to  one  would  have 
no  application  to  the  other.  Count  12  rests 
upon  the  violation  of  a  statutory  duty,  and 
we  are  of  the  opinion  that  these  two  counts 
do  not  relate  to  the  same  transaction,  but  are 
separate  and  distinct,  and  that  matters  set 
up  in  count  12  do  not  relate  back,  and  it  was 
therefore  barred  by  the  statute  of  limitations. 
Ala.  Consol.  Coal  &  Iron  Co.  v.  Heald,  154  Ala. 
5S0,  45  South.  686. 

Plaintiff's  counsel  insists,  however,  tbat  no 
demurrer  or  motion  to  strtte  was  Interposed 
to  count  12  upon  the  ground  of  departure, 
and  therefore  the  question  of  the  statute  of 
limitations  has  been  waived. 

[2,  S]  While  the  numerous  assignments  of 
demurrer  to  count  12  do  not  seem  to  state 
this  particular  ground,  yet  we  are  unable  to 
see  how  this  fact  could  prevent  the  operation 
of  the  statute  of  limitations,  which  was  plead- 
ed as  being  embraced  within  the  plea  of  gen- 
eral issue  in  short  by  consent,  which  was 
filed  in  the  cause  on  the  same  day  that  count 
12  was  filed.  The  defense  of  the  statute  of 
limitations  was  a  matter  to  be  established  by 
the  proof  as  subsequently  developed,  whldi 
disclosed  the  date  upon  whidi  the  plaintiff 
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readbed  bis  majority.  We  do  not  consider 
that  tbe  autborltles  cited  by  appellenf  a  coun- 
sel upon  this  point  militate  against  this  con- 
clnaion.  The  afflrmatlTe  charge  aa  to  coont 
12  was  therefore  dne  the  defendant  The 
verdict  for  the  idaintlff  -was  a  general  one, 
and  It  was  defendant's  right  to  have  the  issne 
presented  by  this  cause  of  action  eliminated 
from  consideration.  Mansfield  v.  Morgan, 
140  Ala.  S67,  87  South.  393 ;  Cunninghame  t. 
Herring,  195  Ala.  469,  70  South.  148.  We 
hare  carefully  noted  the  argument  of  counsel 
to  the  effect  that  because  the  general  charge 
as  to  this  count  was  requested  at  the  same 
time  other  Instructions,  which  assume  that  tbe 
general  charge  would  not  be  given,  were  ask- 
ed of  the  court,  it  constituted  a  waiver  on 
the  part  of  the  defendant  of  his  request  for 
the  general  charge;  but  we  are  persuaded 
that  this  Insistence  Is  without  merit  This 
was  but  a  mere  anticipation  on  the  part  of 
the  defendanf  B  counsel  of  an  adverse  ruling 
by  the  court  upon  his  afilrmatlve  charge,  and 
in  no  sense  a  waiver  thesreof. 

[4]  Lastly  it  is  insisted  that  defendant  was 
estopped  from  pleading  the  statute  of  limita- 
tions as  to  count  12,  for  the  reason  that  when 
the  cause  was  regularly  reached  on  the  dock- 
et, called  for  trial  on  May  21,  1919,  counsel 
for  plaintifT  directed  the  court's  attention  to 
certain  proposed  amendments  to  the  com- 
plaint, among  which  was  count  7,  seeking  re- 
covery as  for  a  defective  stretcher,  c<q;>ies  of 
which  had  been  served  upon  opposing  connsel, 
and  defendant's  connsel  asked  that  tbe  case 
be  passed,  as  he  would  not  be  prei»ared  to 
meet  such  an  issue,  and  this  was  done.  Re- 
liance Is  had  upon  what  was  said  by  this  conrt 
in  Ez  parte  Johnson,  194  Ala.  565,  69  South. 
603,  and  by  the  Court  of  Appeals  in  Beecher 
T.  Henderson,  4  Ala.  App.  643,  58  South.  805. 

We  have  carefully  examined  these  author- 
ities, but  do  not. find  them  applicable  here. 
From  tbe  affidavit  offered,  we  construe  the 
conduct  of  the  defendant's  counsel  merely  to 
the  effect  that  if  a  new  Issne  is  to  be  inject- 
ed Into  the  cause,  as  set  up  In  the  proposed 
count,  he  wonld  not  be  ready  for  trial  at 
that  time.  Tbe  filing  of  the  complaint  was, 
of  course,  necessary  for  the  commencement 
of  the  cause  of  action  (section  4853,  Code 
1907),  and  would  consume  but  a  moment's 
time.  Count  12  evidently  was  not  then  pre- 
pared, and  ample  time  remained  for  the  plain- 
tiff to  file  additional  counts,  and  we  are  nn- 
able  to  find  wherein  the  record  disdoses  any 
conduct  on  the  part  of  the  defendant  to  pre- 
vent the  same  or  mislead  the  plaintiff  in  re- 
spect thereto.'  We  therefore  entertain  the 
view  that  the  theory  of  estoppel  is  not  sus- 
tained. 


The  action  of  the  trial  conrt  In  granting 
a  new  trial  may  well  be  rested  upon  the  ques- 
tion here  presented  as  to  count  12. 

There  are  other  questions  presented  by  the 
record,  but  we  consider  It  only  necessary  to 
refer  to  the  action  of  the  court  in  refusing 
the  affirmative  charge  as  to  count  10,  as  these 
other  questions  may  be  easily  avoided  upon 
another  trial,  or  may  not  arise. 

[I]  It  is  strmnously  insisted  that  defend- 
ant was  due  the  affirmative  charge  as  to  this 
latter  count  upon  the  theory  that  the  Inju- 
ries occurred  in  the  plaintifTs  room  in  the 
mine  as  the  resnlt  of  a  rock  falling  from  the 
roof,  the  duty  to  inspect  which  was  placed 
upon  the  plaintiff,  and  that  he  was  guilty  of 
contributory  nei^igence  as  a  matter  of  law. 
However,  there  was  evidence  offered  by  the 
plaintiff  tending  to  show  that  the  roof  of  the 
defendant's  mine  was  of  peculiar  formation, 
consisting  of  slate  and  draw  rock,  and  was 
unusually  dangerous,  which  peculiarity  and 
unnsual  danger  was  dlflicult  to  detect  by  any 
person  who  was  not  accustomed  to  and  famil- 
iar with  such  peculiar  formation;  that  the 
plaintiff  was  inexperienced  as  to  work  In  a 
mine  of  that  character,  that  is,  of  such  pecn- 
liar  formation,  and  therefore  was  unable,  aft- 
er Inspection,  to  discover  the  defect  In  the 
roof  by  the  exercise  of  such  diligence  as 
would  have  been  exercised  by  a  reasonably 
prudent  and  experienced  miner  under  the  dr- 
cumstances;  and  that  the  superintendent 
who  had  knowledge  of  the  defect  and  its  dan- 
ger, knew,  or  had  reason  to  believe,  that  the 
plaintiff  did  not  know  or  could  not  discover 
this  dangerous  condltlcm  l^  the  exercise  of 
such  diligence  as  a  reasonably  prudent  and 
experienced  miner  would  have  ex^dsed  to 
discover  the  same  under  the  drcumstances 
and  conditions  surrounding  the  plaintiff. 

To  refer  in  detail  to  the  portions  of  the 
evidence  which  we  consider  as  suffldently 
tending  to  support  the  foregoing  oondnslons 
would  unduly  lengthen  this  opinion  and  serve 
no  useful  purpose.  We  rest  content  with  the 
statement  of  the  conduslon  that  under  the 
evidence  the  issues  presented  by  count  10 
were  properly  submitted  to  the  Jury.  L.  & 
N.  R.  R.  Co.  V.  Boland,  96  Ala.  626,  11  South. 
667,  18  L.  R.  A.  260;  Robinson  v.  Tolbert 
132  Ala.  462,  81  Sonth.  619;  Ala.  Steel  ft 
Wire  Co.  V.  Wrenn,  136  Ala.  476,  34  South. 
970;  L.  &  N.  R.  R.  Go.  v.  Wilson.  162  Ala. 
588,  50  South.  188. 

It  results  that  the  Judgment  of  the  conrt 
granting  a  new  trial  will  be  here  afllrmed. 

Affirmed. 

ANDKRSON,  O.  J.,  and  8AYRB  and 
BROWN,  JJ.,  c(Ricar. 
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S.  A.  WILLIAMS  &  CO.  v.  NEWMAN  4  HEL. 
LER.    (6  Div.  1 18.) 

(Supreme  Oonrt  of  Alabama.     Dec.  2,  1920.) 

1.  Pleading  <S=»I92(4)— Plea  no  better  than 
weakest  alternative  on  demurrer. 

A  plea  in  the  altemative  on  demurrer  was 
no  better  than  its  weakest  altematiTe. 

2.  Estoppel  «=9M2— Plea  In  estoppel  must  bo 
oertain  In  every  particular  and  allsge  facts. 

Breiy  plea  in  estoppel,  as  by  the  boyer  of 
goods  sued  b;  the  sellers  for  the  price  or  value 
of  the  goods  returned  by  express  and  some 
lost,  must  be  certain  In  every  particular,  and 
must  allege  the  facts  upon  which  the  plea  is 
predicated;  must,  if  opportunity  be  afforded 
for  pleading,  allege  every  material  fact  which 
the  pleader  expects  to  prove. 

3.  Estoppel  «=3li2— Plea  In  estoppel  by  de< 
fendant  bnyer  against  plaintiff  sellers  insnffl* 
eient. 

In  suit  by  the  sellers  for  the  price  or  value 
of  goods  shipped  to  the  bnyer  but  returned  by 
express  and  some  of  them  lost,  plea,  alleging 
that  defendant  buyer  with  the  consent  or  ac- 
quiescence of  plaintiff  sellers  returned  the  goods 
by  delivering  them  to  a  common  carrier,  etc., 
titeld  insufficient  as  not-  measuring  up  to  the 
rule  that  every  plea  in  estoppel  must  be  certain 
in  every  particular. 

4.  Estoppel  «=9l  12— Pleas  In  avoidance  by  de- 
fendant bnyer  held  Insalllolent  to  allege  quasi 
estoppel. 

In  suit  by  the  sellers  for  the  price  or  val- 
ue of  goods  shipped  to  the  buyer  but  returned 
by  express  snd  some  of  them  lost,  defendant 
buyer's  pleas  in  confession  and  avoidance,  con- 
fessing that  the  buyer  owed  plaintiffs  for  the 
goods  lost,  and  seeking  to  avoid  the  liability 
thus  confessed  by  alleging  that  plaintiff  sellers 
prepared  and  executed  an  affidavit  to  be  pre- 
sented to  the  carrier  claiming  the  goods,  relying 
on  which  defendants  forebore  to  make  claim 
of  the  carrier,  held  insufficient  pleading  of  a 
quasi  estoppeL 

Appeal  from  Circuit  Conrt,  Jefferson  Coun- 
ty; Richard  Y.  Evans,  Judge. 

Aisnunpslt  by  Newman  &  Heller  against 

5.  A  Williams  &  Co.,  a  corporation.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Transferred  from  Court  of  Appeals  under 
•ectlon  0,  p.  4^,  Acts  1911.    Affirmed. 

The  foUovring  are  tbe  pleas  referred  to  In 
the  opinion: 

(S)  Comes  tbe  defendant,  and  for  further 
answer  to  the  complaint  says  that  the  account 
and  daim  sued  on  is  for  twelve  coats  delivered 
by  the  plaintiffs  to  the  defendant,  which  said 
twelve  coats,  the  defendant  immediately,  upon 
receipt  thereof,  with  the  consent  or  scquies- 
cence  of  the  plaintiffs,  returned  to  the  plaintiffs 
by  delivering  the  same  to  a  common  carrier  at 
Bbrmingham,  Ala.,  consigned  to  the  plaintiffs 
at  their  place  of  business  in  the  city  of  New 
Xork,  and  plaintiffs  received  and  accepted  from 
the  carrier  the  said  package,  but  claimed  that 
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four  of  said  coats  were  missing  from  said  pack- 
age, and  the  defendant  avers  that  the  said 
four  coats  were  together  with  the  said  eight 
other  coats  in  ssid  package  when  delivered  to 
the  said  carrier  at  Birmingliam;  that  said  car- 
rier was  the  agent  of  the  plaintiffs  by  original 
direction  by  the  plaintiffs  to  the  defendsnt  to 
make  it  such,  or  by  subsequently  accepting 
said  package  and  treating  said  carrier  as  its 
agent.  And  defendant  avers  that  if  said  four 
coats  were  lost  from  said  padiage  it  was  due 
to  the  negligence  of  said  carrier,  the  plaintifTs 
said  agent,  and  that  otherwise  this  defendant  is 
not  indebted  to  the  plaintiffs. 

(4)  Defendant  for  further  answer  to  the 
complaint  and  each  count  thereof  says  that  the 
account  and  daim  sued  on  is  for  twelve  coats 
shipped  and  delivered  by  the  plaintiffs  at  New 
York  City  to  the  defendant  at  Birmingham, 
Ala.;  that  the  defendant  promptly  upon  re- 
ceipt of  said  twelve  coats,  with  the  consent  or 
acquiescence  of  the  plaintiffs,  returned  the 
said  twelve  coats  to  the  plaintiffs  by  delivering 
tbe  same  in  a  package  to  a  common  carrier  at 
Birmingham,  Ala.,  consigned  to  the  plaintiffs  at 
their  place  of  business  in  the  dtf  of  New  York; 
that  plaintiffs  received  and  accepted  from  said 
carrier  the  said  package,  but  claimed  that  four 
of  ssid  coats  were  missing  therefrom.  And 
defendant  avers  that  after  the  drfendant  re- 
ceived said  package  alleged  to  contain  only 
eight  of  said  coats,  the  plaintiff  treated  all  of 
said  twelve  coats  as  the  property  of  the  plain- 
tiffs and  prepared  and  executed  an  affidavit 
to  be  presented  to  said  carrier  claiming  said 
four  coats  as  their  property,  a  copy  of  which 
said  affidavit  is  hereto  attached  marked  "Ex- 
hibit A"  and  made  a  part  hereof,  and  caused 
tills  defendant  to  execute  and  deliver  to  the 
plaintiffs  an  affidavit  setting  forth  in  substance 
and  legal  effect  that  in  said  package  delivered 
to  said  carrier  by  the  defendant,  and  received 
and  accepted  by  said  plaintiffs,  there  were  at 
the  time  of  the  delivery  of  the  same  to  the  said 
carrier  twelve  coats.  And  this  defendant  avers 
that  it  relied  upon  the  claim  of  the  plaintiffs 
that  said  twelve  coats  were  plaintiffs'  proper- 
ty after  they  were  delivered  to  said  carrier, 
and  after  plaintiff  had  prepared  said  affidavit 
of  claim  against  said  carrier.  Wherefore  de- 
fendant says  thst  said  plaintiffs  are  now  estop- 
ped to  deny  that  said  four  coats  after  being 
delivered  to  tJie  carrier  at  Birmingham  were 
not  their  property,  and  from  denying  that  if 
said  coats  were  lost  by  tbe  carrier  that  the 
same  was  their  property  and  not  that  of  this 
defendant. 

(6)  Defendant  for  further  answers  to  the 
complaint,  and  each  count  thereof,  says  that 
the  account  and  daim  sued  on  is  for  twelve 
coats  shipped  sod  delivered  by  plaintiffs  at  New 
York  City,  to  the  defendant  at  Birmingham, 
Ala.;  that  defendant  promptly  upon  receipt  of 
said  twelve  coats,  with  the  consent  or  acqtties-  . 
cence  of  the  plaintiff,  returned  said  twelve  coats 
to  plaintiff  by  delivering  the  same  to  a  com- 
mon carrier  consigned  to  plaintiff  at  their 
plsce  of  business  in  the  dty  of  Birmingham; 
the  plaintiff  received  and  accepted  from  said 
carrier  ssid  shipment  at  their  place  of  business 
in  the  dty  of  New  York;  that  upon  arrival 
of  said  package  and  receipt  of  same  by  plain- 
tiffs four  of  the  said  coats  delivered  to  said 
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carrier  were  mlsrins;  therenpon  the  defendant 
and  plaintiffs  agreed  that  the  said  carrier  to 
whom  said  coats  were  delivered  was  the  plaln- 
tilTa  agent  and  ratified  and  accepted  said  car- 
rier as  plaintiff's  agent,  and  that  the  said  four 
coata  missing  were  the  property  of  the  plain- 
tiffs, and  as  a  part  of  said  agreement  and  for 
the  purpose  of  making  claim  for  said  four 
coats  prepared  and  executed  the  affidayit,  a 
copy  of  which  is  hereto  attached  marked  "Bz- 
hibit  A"  and  made  a  part  hereof,  and  caused 
the  defendant  to  prepare  execute  and  deliver 
to  plaintiffs  for  the  purpose  of  plaintiffs  making 
claim  against  said  carrier  an  affidavit  in  sub- 
stance and  legal  effect  that  said  package  con- 
tained twelve  coats  at  the  time  of  the  delivery 
of  said  package  to  said  carrier;  and  defend- 
ant said  it  relied  upon  said  agreement  as  to 
said  four  coats  being  the  property  of  the 
plaintiff  and  said  carrier  being  plaintitTs  agent 
on  said  occasion,  and  forebore  and  did  not 
make  a  claim  for  said  four  coats  of  said  car- 
rier. Wherefore  defendant  says  that  said  plain- 
tiff cannot  now  be  heard  to  say  that  said  car- 
rier was  not  their  agent,  and  that  said  four 
coata  missing  from  said  package  were  not  their 
property,  and  otherwise  defendant  is  not  in- 
debted to  plaintiff. 

Beddow  &  Oberdorfer,  of  Birmingham,  for 
appellant 

Bitter  ft  Wyim,  of  Birmingham,  for  appel- 
lee. 

SAYRE,  J.  Appellees  sned  appellant  com- 
pany, declaring  on  the  common  counts. 
Questions  for  review  were  reserved  when 
the  trial  court  austalned  plaintiffs'  demur- 
rers to  special  pleas  numbered  3,  4,  and  6. 

Plaintiffs'  claim  was  for  the  price  or  value 
of  12  coats  shipped  by  plaintiffs  at  New  York 
to  defendant  at  Birmingham;  but,  upon  re- 
ceipt of  the  goods,  they  had  been  returned  by 
express  to  plaintiffs,  and  some  of  them  had 
been  lost  in  transit  The  real  controversy 
was  about  the  goods  that  were  lost,  and  de- 
fendant's effort  in  pleas  3  and  6  was  to  show 
that  the  express  company  was  the  agent  of 
plaintiffs. 

[1-3]  Plea  8  was  in  the  alternative,  and, 
on  demurrer,  was  no  better  than  its  weakest 
alternative.  It  is  alleged  that  defendant 
"vfiOi  the  consent  or  acquiescence  of  the 
plaintiffs  returned  (the  coats)  to  the  plain- 
tiffs by  delivering  the  same  to  a  common  car- 
rier at  Birmingham,"  etc.,  and  "that  said 
carrier  was  the  agent  of  the  plaintiffs  by 
original  direction  by  the  plaintiffs  to  the  de- 
fendant to  make  it  such,  or  by  subsequently 
accepting  said  package  and  treating  said 
carrier  as  its  agent"  The  effect  of  the 
plea,  construed  against  the  pleader,  is  to  say 
that  plaintiffs  treated  the  express  company 
as  their  agent  as  to  the  goods  lost  by  the 
simple  act  of  accepting  from  it  the  returned 
package  containing  that  part  of  the  goods 
which  had  not  been  lost  (manifestly,  a  non 
sequltur),  or  it  sought  to  estop  plaintiffs  to 
deny  that  the  express  company  was  their 
agent  by  defendant's,  mere  oonclusion  that 


plaintiffs  so  treated  tt;  but  the  rule  Is  that 
every  plea  in  estoppel  must  be  certain  in 
every  particular  and  most  allege  the  facts 
upon  which  the  plea  Is  predicated — must,  if 
opportunity  be  afforded  for  pleading,  allege 
every  material  fact  which  the  pleader  ex- 
pects to  prov&  Jones  v.  Peebles,  130  Ala. 
269,  30  South.  564 ;  16  Gye.  80S.  This  plea 
does  not  measure  up  to  this  rule. 

[4]  Pleas  4  and  6,  like  plea  3,  were  pleas 
of  confession  and  avoidance.  They  confessed 
therefore  that  defendant  did  owe  plaintiffs 
for  the  four  coata  alleged  to  have  been  lost 
from  the  custody  of  the  coinm<»  carrier, 
thereby  confessing  that  the  property  in  the 
coats  had  passed  to  defendant  and  that  the 
carrier  In  undertaking  to  return  than  to 
plaintiffs  in  New  Tork  had  been  the  agent  of 
defendant  Defendant  sought  to  avoid  the 
liability  thus  confessed  by  alleging  (plea  4) 
that  plaintiffs  had  "prepared  and  executed 
an  affidavit  to  be  presented  to  said  carrier 
claiming  said  four  coats  as  their  property," 
and  further  that  defendant  had  relied  on 
plaintiffs'  claim  "that  said  twelve  coats  were 
plaintiffs'  property  after  they  were  delivered 
to  said  carrier,  and  after  plaintiffs  had  pre- 
pared said  affidavit  -of  claim  against  said 
carrier,"  and  (plea  6),  in  effect  that  the 
parties  agreed  that  the  carrier  was  the 
agent  of  plaintifls,  that  plaintiffs  pr^ared 
a  claim  against  the  carrier  and  in  aid  there- 
of caused  defendant  to  make  an  affidavit  to 
the  effect  that  the  package  delivered  to  the 
carrier  contained  twelve  coata — a  fact  about 
which  there  was  no  dispute  between  plain- 
tiffs and  defendant — and  further  that  defoid- 
ant  "relied  upon  said  agreement  as  to  said 
four  coats  being  the  property  of  the  plain- 
tiffs and  said  carrier  being  plaintiffs'  agent 
on  said  occasion  and  forbore  and  did  not 
make  a  claim  for  said  four  coats  of  said 
carrier." 

The  species  of  estoppel  here  invoked — 
quasi  estoppel,  it  is  commonly  called — rests 
upon  the  principle  that  where  a  person  has, 
with  knowledge  of  the  facts,  asserted  a  par- 
ticular claim,  title,  or  right  he  cannot  after- 
wards assume  a  position  inconsistent  with 
such  claim,  title,  or  right  to  the  prejudice  of 
another.  16  Oyc,  785,  where  many  cases  ate 
cited.  For  aught  we  can  see,  bearing  in 
mind  the  confession  of  the  plea,  defendant 
as  against  plaintiffs,  had  no  right  to  rely 
upon  plaintiffs'  claim  against  the  carrier, 
nor  does  the  plea  disclose  for  what,  to  what 
end,  or  with  what  effect  prejudicial  to  de- 
fendant, the  latter  relied  on  plaintiffs'  daim. 
As  for  plea  6,  it  does  not  appear  that  the 
alleged  agreement  was  a  contract  supported 
by  consideration ;  it  must  therefore  be  treat- 
ed on  demurrer  as  the  mere  mutual  assent 
to  the  proposition  that  the  carrier  was  the 
agent  of  plaintiffs,  not  true,  as  the  plea 
confessed,  and  as  to  which  the  plea  alleged 
nothing  beyond  its  confession.  As  in  the 
case  of  plea  4,  it  la  not  made  to  appear  that 
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plaintiffs'  affidavit,  though  prepared,  was 
used  to  any  effect,  or  at  alL  Still  bearing 
In  mind  the  confession  of  the  plea,  we  are 
unable  to  see  that  the  mere  preparation  of 
the  affidavit  famished  any  reason  why  de- 
fendant should  not  have  claimed  of  the  car- 
rier compensation  for  the  coats  that  were 
lost  nor  does  the  plea  show  how  or  in  what 
manner  defendant  has  been  prejudiced  by 
his  forbearance  to  make  a  claim  against  the 
carrier  for  said  coats.  Non  constat,  defend- 
ant may  yet  assert  Itai  rightful  claim  against 
the  carrier. 
Affirmed. 

ANDEBSON,  C.  T..  and  OABDNEB  and 
BROWN,  JJ.,  cancnr. 


dOS  Ala.  aS) 

LEHMAN    V.   BIRMINGHAM    MACHINE   & 
FOUNDRY  CO.     (6  Olv.  151.) 

(Supreme  Court  of  Alabama.     Feb.  8,  1921.) 

1.  Master  and  servant  «=9l37(l)— Eoonomloal 
■etbod  of  work  not  required. 

A  servant  injured  in  lifting  and  carrying  a 
heavy  shafting  in  obedience  to  orders  cannot 
predicate  negligence  on  the  theory  that  a 
crane  would  have  done  the  work  with  more 
speed  and  economy. 

2.  Master  and  servant  9=9245(4)— Servant  ln> 
Jured  In  lifting  held  gnllty  of  contributory 
Mgllgenea. 

A  servant  injured  in  lifting  and  carrying  a 
heavy  shafting  with  the  hdp  of  only  one  man 
pursuant  to  the  direction  of  his  superior,  held 
guilty  of  contributory  negligence  precluding 
recovery  under  Bmployers'  Liability  Act  (Code 
1907,  Si  3910);  for,  knowing  his  physical  in- 
equality to  the  task  and  the  danger  it  involved, 
he  was  under  no  duty  to  subject  himself  to  the 
direction  of  his  superior. 

Appeal  from  (Tircnlt  Conrt,  Jefferson  Coun- 
ty ;   Horace  C.  Wilkinson,  Judge. 

Action  by  John  F.  Lehman  against  the 
Birmingham  Machine  &  Foundry  Company 
for  damages  for  personal  injury  suffered 
while  In  its  employment  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Affirmed. 

Black,  Altman  &  Harris,  of  Birmingham, 
for  appellant. 

Percy,  Benners  &  Burr,  of  Birmingham,  for 
appellee. 

SAYRB,  J.  Appellant  sued  appellee  un- 
der the  third  subdivision  of  the  Eknployers' 
Liability  Act,  section  8910  of  the  Code,  al- 
leging that  appellee's  employ^  Adams,  to 
whose  orders  or  directions  appellant  was 
bound  to  conform  and  did  conform,  had  neg- 
ligently ordered  appellant  "not  to  use  a 
crane,  but  to  lift  a  piece  of  shafting  of  heavy 
Iron  or  steel."  In  several  ideas  of  contribu- 
tory negligence  appellee  alleged,  to  state  its 
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pleas  In  short,  that  appellant,  knowing  the 
shaft  was  too  heavy  for  two  men  to  lift  and 
that  It  was  dangerous  for  him  to  attempt  to 
lift  It  with  the  help  of  only  one  man,  negli- 
gently did  so.  The  general  issue  was  also 
pleaded. 

Stated  with  utmost  taror  to  appellant, 
the  evidence  was  that  Adams  directed  appel- 
lant to  get  a  negro  and  move  a  piece  of  steel 
shafting — ^whlch  weighed,  according  to  ap- 
pellant's highest  estimate,  about  240  pounds 
—to  a  point  125  to  150  feet  away.  Appel- 
lant summoned  his  help,  and  between  them 
they  moved  the  shaft  according  to  direc- 
tions.   Appellant  testified: 

"When  I  started  to  let  it  down,  I  felt  a  pain 
strike  me  here,  and  I  heard  it"  (inwardly,  as 
h^  explained)  "tear  like  an  old  rotten  rag  or 
something,  tearing  inside,  and  I  knew  I  was 
hurt- 
When  he  went  to  bis  medical  man  on  a 
subsequent  day,  his  trouble  was  pronounced 
to  be  hernia.  An  electric  crane,  affording  a 
cheaper  and  speedier  means  of  transporta- 
tion, was  at  the  time  available  for  the  move- 
ment of  the  shaft.  Appellant,  who  was  a 
stout  man  of  43  years,  of  long  experience  In 
the  work  for  which  he  was  employed,  and 
with  whom  there  "wasn't  anything  In  the 
world  the  matter,"  had  assisted  in  moving 
the  shaft  by  band  a  few  days  before.  For 
the  rest  we  may  quote  ai%>ellant's  language: 

"I  knew  how  much  I  was  able  to  lift  Reall.v 
I  did  not  think.  If  I  had  thought,  I  would  not 
have  done  it  I  picked  it  up  on  the  spur  of 
the  moment  Everything  was  busy  arcmnd 
there  and  seemed  to  be  in  a  hurry.  If  I  had 
thought  a.  moment  I  would  certainly  hare  got- 
ten the  crane." 

And  In  bis  deposition,  taken  under  the 
statute  and  put  in  evidence  by  appellee,  ap- 
pellant testified: 

"I  knew  it  was  too  heavy  to  lift  at  the  time 
T  was  ordered  to  lift  it  I  did  not  make  any 
objections  to  Mr.  Adams  or  to  any  other  of 
my  superiors  that  the  iron  was  too  heavy  for 
me  to  lift  I  asked  to  be  allowed  to  use  the 
crane,  •  •  •  but  Mr.  Adams  told  me  not  to 
stop  the  crane  for  that  but  to  get  a  negro 
man  and  carry  it  myself,  although  the  craneman 
was  not  busy  at  the  time." 

These  statements  and  these  excerpts  from 
the  bUl  of  exceptions  will  serve  to  show  the 
nature  of  the  case. 

The  trial  court,  on  appellee's  request  In 
due  form,  gave  the  general  charge  with  hy- 
pothesis, and  that  ruling  alone  Is  assigned 
for  error. 

[1]  Appellant's  fourth  proposition  seems  to 
assert  that  If  the  crane  afforded  a  cheaper 
and  speedier  means  of  transportation,  neg- 
ligence may  on  that  account  be  predicated  of 
the  order  under  which  he  was  acting.  But 
appellant  had  no  legal  right  to  be  concerned 
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about  the  economy  or  speed  of  appellee's  op- 
erations. Appellee's  only  dttty  to  appellant 
was  to  duly  conserve  his  safety,  and  whether 
appellee  did  so,  and  whether  appellant  exer- 
dsed  due  care  for  himself,  are  the  only  ques- 
tions presented  by  the  law  and  facts  of  this 
case. 

[<]  We  conceive  that  It  can  hardly  be  said 
that  appellee's  superintendent  was  guilty  of 
culpable  negligence  in  ordering  appellant  to 
move  the  shaft  by  manual  strength,  and 
without  the  crane,  in  the  circumstances 
which  have  been  stated,  and,  certainly,  we 
think,  even  If  there  was  negligence  In  the  or- 
der, appellant,  knowing  his  physical  Inequal- 
ity to  the  task  and  the  danger  It  Involved, 
was  onder  no  duty  to  subject  himself  to  It 
at  the  command  of  his  sujwrior,  and  his  do- 
ing BO  evidenced  such  want  of  due  care  for 
his  own  safety — such  negligence  contributing 
to  his  own  hurt — as  to  constitute  a  full  de- 
fense against  the  superintendent's  alleged 
negligence,  and  hence  that  appellee  was  oi- 
titled  to  the  general  affirmative  Instruction. 
Ckxxsa  Manufacturing  Co.  v.  Williams,  133 
Ala.  606,  32  South.  232 ;  Bitch  v.  KUby  Frog 
&  Switch  Co.,  164  Ala.  131,  51  South.  377. 
In  Briggs  V.  T.  C.  I.  Co.,  163  Ala.  237,  50 
South.  1025,  overruled  in  I*  &  N.  v.  Handley, 
174  Ala.  583,  56  South.  638,  the  pleas  under 
consideration  were  pleas  of  assumption  of 
risk,  which  the  court  held  must  in  cases  of 
this  character  be  discriminated  from  pleas 
of  contributory  negligence. 

Affirmed. 

ANDERSON,  C.  J.,  and  GARDNER  and 
MILLER,  JJt  concur. 


(206  Ala.  2W) 

AMERICAN   RY.  EXPRESS  CO.  V.  COMP- 
TON.     («  DIv.  103.) 

(Supreme  Court  of  Alabama.    Feb.  3,  1921.) 

1.  Master  and  servant  «=9'258(  10)— Counts  an- 
der  Employers'  Liability  Act  held  to  point 
out  defects. 

A  count  in  a  declaration  for  injuries  to  a 
servant  framed  under  the  atate  Employers' 
Liability  Act  whicli  alleged  plaintiff  was  in- 
jured wliile  pulling  a  certain  truck  furnistied 
by  defendant,  and  tliat  the  truck  was  defective, 
is  sufficient  against  objection  on  demurrer  that 
it  does  not  describe  the  defect. 

2.  Commerce  «s»8(6)  —  Federal  Employers' 
Liability  Act  supersede*  state  act  only  when 
both  master  and  servant  are  engaged  In  in- 
terstate commerce. 

The  Federal  Employers*  Liability  Act  (tJ. 
S.  Comp.  St.  is  8657-8665)  supersedes  the 
statute  of  the  state  on  the  same  subject  only 
in  case  both  the  carrier  and  the  employe  are 
at  the  time  of  the  injnry  complained  of  engag- 
ed Is  interstate  commerce. 


3.  Evidence  d=»20( I)— Judicial  nottc*  that  ax- 
press  company  engages  both  In  Interstate  and 
Intrastate  eommaroe. 

The  court  may  take  judicial  notice  that  the 
American  Express  Company  engages  in  inter- 
state commerce,  and  also  that  it  engages  in  in- 
trastate commerce,  but  it  cannot  know  without 
evidence  in  wtiich  commerce  a  particular  em- 
ployi  was  engaged  when  injured. 

4.  Matter  and  servant  ®=>265(l)  —  BnrdM  •■ 
master  to  show  injury  In  Interstate  eom- 
maroe. 

In  an  action  under  the  state  Employers' 
liaUlity  Act  for  injuries  to  the  employe  of  an 
express  company,  the  burden  is  on  the  defend- 
ant to  show  that  at  the  time  he  received  the  in- 
juries complained  of  tlie  servant  was  engaged 
in  interstate  commerce,  so  that  the  federal,  and 
not  the  state,  act  applied. 

5.  Railroads  <»=>5</2,  New,  vol.  6A  Key-No.  Se- 
ries—Express company  under  federal  oootral 

'   suable  for  Injuries  to  employ^. 

The  order  of  the  Director  General  in  re- 
quiring actions  and  salts  to  be  brought  agaiaat 
him  and  not  otherwise  does  not,  under  Act  Cong. 
March  21,  1918,  {  10  (U.  S.  Oomp.  St.  1918, 
U.  S.  Comp.  St.  Ann.  Snpp.  1919,  i  8115%j), 
authorising  actions  against  carriers  under  fed- 
eral control  as  then  provided  by  law,  prevent 
an  employe  of  an  express  company  who  was 
injured  while  the  company  was  under  control 
of  the  Director  General  from  maintaining  ao 
action  against  the  company. 

6.  Trial  «=>25l( I)— Refusal  of  charges  a«  to 
withdrawn  oouat  not  error  notwlthstaadiag 
Inadvertent  raferenee  thereto. 

It  was  not  error  for  the  court  to  refuse 
charges  relating  to  a  count  which  was  with- 
drawn before  the  jury  retired,  though  it  was 
withdrawn  by  statement  of  counsel  while  tlie 
court  was  in  the  midst  of  its  oral  diarge,  and 
thereafter  the  court  remarked  throngh  inad- 
vertence that  a  special  instruction  under  con- 
sideration did  not  eliminate  that  count,  but  im- 
mediately assented  to  the  statement  of  counsel 
that  it  had  been  withdrawn. 

7.  Trial  <8=>253(4,  9)— Requested  ehargss  prop- 
erly refused  as  ignoring  Issue*  and  evidenea 

In  an  action  for  personal  injuries  for  inju- 
ries to  employe  of  an  express  company,  re- 
quested charges  directing  verdict  for  defendant 
if  the  jury  found  the  employe  caused  the  track 
to  tip  over  by  turning  it  suddenly  were  prop- 
erly refused  as  ignoring  evidence  going  to 
show  defendant's  negligence,  or,  if  proposed 
under  the  plea  of  contributory  negligence,  they 
were  properly  refused  as  pretermitting  consid- 
eration whether  the  acta  of  piaintiir  stated 
were  negligent. 

8.  Oamagee  9=>I77— Evidence  that  doctor  ad- 
vised plaintiff  to  go  to  chiropractor  Is  admis- 
sible. 

In  an  action  for  personal  injuries  where 
the  complaint  sought  compensation  for  expens- 
es incurred  in  efforts  to  cure  the  injnry,  evi- 
dence that  a  doctor  advised  plaintiff  to  go  to 
a  chiropractor  was  admissible  as  tending  to 
show  that  expenses  incurnfid  by  going  to  tin 
chiropractor  were  incurred  in  good  foith. 
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9.  AppMl   and   error   «=>I048(5)— Erroneoas 

form  of  qaestlon  eliciting  trivial  answer  held 

not  reversible. 

Though  a  question  asked  a  doctor  whether 

plaintiff  came  to  liia  office  tor  treatment  against 

his  advice,  wliich  elicited  an  affirmative  answer, 

was   not  the   orthodox   method  of   proof,   the 

trivial  importance  of  the  answer,  in  view  of 

the  facts  and  professional  opinion  as  to  injury 

already  stated  by  the  witness,  does  not  require 

reversal  of  a  verdict  for  plaintiff. 

Appeal  from  Gircnlt  Court,  Jeffenoo  Ooan- 
ty;  Horace  O.  Wllklnsoii,  Judge. 

Actloii  by  F.  C.  Compton  against  the  Aiiie> 
lean  Railway  Express  Oompaoy  for  damages 
for  peiaonal  Injuries  suffered  In  Its  employ- 
ment. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

The  pleading  and  the  facts  suffidently  ap- 
pear from  the  opinion  of  the  court,  as  does 
the  exceptance  to  evidence.  The  following 
charges  were  refused  to  defendant  and  are 
made  the  basis  of  assignments  of  error  6 
and  7: 

(6)  If  yon  believe  from  the  evidence  in  this 
case  that  Compton  by  attempting  to  tarn  the 
truck  caused  the  truck  to  tilt  over,  and  that 
the  tOting  of  the  truck  proximately  caused  a 
box  or  case  of  eggs  to  fall  from  the  truck  and 
strike  the  plaintiff,  you  must  find  for  the  de- 
fendant. 

(7)  If  yon  believe  from  the  evidence  that  the 
plaintiff  on  the  occasion  complained  turned  the 
truck  so  suddenly  that  he  overturned  the  same, 
and  the  case  of  eggs  fell  off  the  truck  and  In- 
jured the  plaintiff,  then  your  verdict  must  be 
in  favor  of  the  defendant. 

Tillman,  Bradley  &  Morrow,  E.  L.  All,  and 
T.  A.  McFarland,  all  of  Birmingham,  for  ap- 
pellant. 

K.  E.  Cooper  and  Cabanlss,  Johnston,  Cocke 
&  Cabanlss,  all  of  Birmingham,  for  appellee. 

aAYRB,  J.  [1]  Plalntifr  (appellee)  recover- 
ed a  judgment  against  defendant  (appellant) 
on  account  of  personal  Injuries  suffered  by 
plaintiff  while  engaged  In  the  service  of  de- 
fendant Only  one  count  of  the  complaint 
went  to  the  jury,  and  the  case  made  under 
that  count  alone  will  be  considered.  That 
count  was  framed  under  the  Employers'  la- 
bility Act  (section  8910  of  the  Code  of  1907, 
first  subdivision).  The  count,  in  its  last 
Shape,  alleged  that  plaintiff  was  injured 
'^vhile  using  or  pulling  a  certain  truck  fur- 
nished by  defendant,"  and  the  allegation  of 
defect  was  that  "a  truck  was  defective," 
meaning,  upon  fair  interpretation,  that  the 
truck  which  plaintiff  was  using  or  pulling 
was  defective.  It  Is  urged  in  support  of  the 
demurrer,  overruled  in  the  trial  court,  that 
this  allegation  does  not  sufficiently  describe, 
designate,  and  point  out  to  defendant  the  de- 
fect;   but  numerous  decisions  of  this  court 


sustain  the  sufficiency  of  the  count  Standard 
Portfaud  Cement  Co.  v.  Thompson,  101  Ala. 
444,  67  South.  608.  where  a  number  of  the 
cases  are  shown.  The  case  of  T.  C.  I.  Co.  ▼. 
Smith,  171  Ala.  261,  65  South.  170,  was  de< 
dded  on  its  own  peculiar  facts  and  affords 
no  precedent  for  the  case  at  bar. 

Defendant  requested  the  general  diarge 
and  bases  .an  assignment  of  error  on  its  re- 
fusal. The  theory  underlying  this  proposi- 
tlon  is  that  the  parties  were  engaged  In 
Interstate  commerce  at  the  time  of  plaintiff's 
Injury,  that  the  business  of  the  defendant 
corporation  was  being  conducted  by  the 
Director  General  of  Railroads,  and  therefore 
that  the  suit  could  not  be  maintained  (mder 
the  Employers'  Uablllty  Act  of  this  state 
(section  3810  of  the  Code),  and,  if  maintain- 
able at  all,  should  have  been  brought  against 
the  Director  General,  and  not  otherwise. 

[2-4]  The  federal  Employers'  Liability  Act 
(U.  S.  Comp.  St  ii  8667-8666)  supersedes  the 
statute  of  the  state  (m  the  same  subject  only 
in  case  both  carrier  and  employ^  are,  at  the 
time  of  the  Injury  complained  of,  engaged  In 
Interstate  commerce.  Ex  parte  Atlantic 
Coast  Line,  100  Ala.  182,  67  South.  256; 
Shanks  v.  D.  L.  &  W.  R.  R.  Co.,  239  U.  S. 
556,  36  Sup.  Ct.  188,  60  U  Ed.  4S6,  L.  R.  A. 
1916C,  797.  At  the  time  of  his  Injury  plahi- 
tlff,  working  as  an  employe  of  the  defendant, 
had  started  to  move  a  truck  loaded  with 
freight — some  pieces  of  Iron  and  four  cases 
of  eggs.  There  is  no  need  to  go  into  particu- 
lars of  the  accident  which  followed  further 
than  to  say  that  the  tongue  of  the  truck 
broke  and  one  of  the  cases  of  eggs  fell  upon 
plaintiff,  causing  his  hurt.  We  may  take 
judicial  notice  that  the  American  Railway 
Express  Company  does  engage  In  Interstate 
commerce ;  still  we  know  also  that  It  engages 
In  intrastate  commerce,  and  it  is  clear,  we 
think,  that  this  court  cannot  assume  to  know 
without  evidence  whether  any  particular 
employe,  at  any  particular  time  and  place, 
is  engaged  In  Interstate,  rather  than  intra- 
state commerce.  Chicago,  etc.,  R.  Co.  v. 
McBee,  45  Okl.  19X,  146  Pac.  831.  As  for  the 
evidence,  it  was  Chat  plaintiff  was  moving 
freight  as  we  have  Indicated,  but  neither  the 
origin  nor  destination  of  the  freight  was 
shown.  The  burden  as  to  this  question  was 
on  defendant,  since  it  must  be  held  to  knowl- 
edge of  the  actual  movement  of  freight  com- 
mitted to  its  care.  Osborne  v.  Gray,  241 
U.  S.  16,  36  Sup.  Ct  486,  60  L.  Ed.  865.  It 
was  open,  therefore,  to  the.  jury  to  find  that 
the  freight  which  plaintiff  was  handling  was 
moving  in  intrastate  commerce. 

[I]  Notwithstanding  the  business  of  the  de- 
fendant corporation  was  being  conducted  by 
the  Director  General  of  Railroads  under  au- 
thority of  an  act  of  Congress,  and  notwith- 
standing the  Director  General  had  issued  an 
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order  that  actions  and  traits  should  be 
brought  against  him,  and  not  otherwise,  the 
action  was  not  Improperly  brought  against 
the  defendant  corporation,  for  the  act  of  C!on- 
gress  under  which  the  Director  General  was 
acting  provided  that  "actions  at  law  or  salts 
in  equity  may  be  brought  by  and  against 
such  carriers  and  judgments  rendered  as  now 
provided  by  law."  Act  Mardi  21,  .1818,  c.  25, 
i  10  (U.  S.  Comp.  St  Supp.  1919,  voL  1.  p.  765) ; 
Crim  y.U&  N..  89  South.  376;  L.  &  N.  T. 
Johnson,  85  South.  372.  In  this  ruling  we  as- 
sume that  the  Director  General's  order  ap- 
plied to  the  defendant  Appellee  refers  to 
a  -contract  between  the  Director  General, 
acting  on  behalf  of  the  government,  and  the 
defendant,  which  recognized  the  propriety  of 
actions  being  brought  against  defendant ;  but 
that  contract  was  not  in  evidence,  and  we 
prefer  In  this  state  of  the  record  to  leave 
at  large  the  question  whether  we  shall  take 
Judicial  cognizance  of  it 

[I]  The  sixth  connt  of  the  complaint  was 
withdrawn  before  the  Jury  retired,  and  for 
that  reason,  if  none  other,  the  court  com- 
mitted no  error  to  refusing  charges  dealing 
with  a  question  of  negligence  which  could 
have  arisen  under  that  count  only.  W.  U. 
Tel.  Co.  T.  Boteler,  183  Ala.  457,  62  South. 
821;  L.  &  N.  V.  Hubbard,  148  Ala.  45,  41 
South.  814.  True,  the  count  was  withdrawn 
by  a  statement  of  counsel,  made  while  the 
court  was  In  the  midst  of  its  oral  diarge  to 
the  jury,  of  which  statement  the  court  then 
took  notice,  and  that  afterwards,  when  con- 
sidering special  Instructions  requested  in  writ- 
ing, the  court  remarked,  through  an  inadvert- 
ence, of  course,  that  one  of  them  did  not  elim- 
inate the  first  and  sixth  counts.  But  there- 
upon the  attorney  for  plaintiff  reminded  the 
court  that  the  sixth  connt  had  been  with- 
drawn, and  to  this  the  court  assented,  say- 
ing: "The  sixth  count  Is  withdrawn." 
Though,  in  deference  to  the  brief  f or-  ap- 
pellant we  have  thus  stated  this  matter  at 
length,  our  judgment  briefly  stated,  is  that 
the  question  raised  is  wholly  different  from 
that  which  Is  involved  when  irrelevant  and 
prejudicial  evidence  Is  withdrawn  perfunc- 
torily merely,  and  that  the  assignments  of 
error  based  upon  the  refusal  of  these  charges 
are  without  merit. 

[7]  Charges  shown  In  assignments  of  error 
6  and  7  were  properly  refused  to  defendant 
n>ese  diarges  wholly  ignored  the  evidence 
going  to  show  defendant's  negligence  alleged 
in  count  1,  or,  if  they  were  asked  with  a 
view  to  the  issue  proposed  by  the  plea  of 
contributory  negligence,  they  erroneously  pre- 
termitted all  consideration  whether  plaintiff 
was  negligent  to  turning  or  attempting  to 
torn  thetnuft. 


[8]  There  was  no  error  to  the  ruling  which 
allowed  plaintiff  to  ask  Dr.  Copeland:  "Didn't 
you  advise  Mr.  Compton  to  go  to  one  of  those 
chiropractors?"  The  complaint  sought  com- 
pensation for  plalntlfT's  expenses  tocurred  in 
his  efforts  to  heal  and  cure  his  alleged  in- 
jury. On  this  state  of  the  record,  the  deci- 
sion to  B.  R.,  L.  &  P.  Co.  V.  BeclE,  1  Ala.  App. 
291,  56  South.  428,  dted  by  appellant,  sus- 
tains the  ruling  of  the  trial  court.  In  other 
words,  this  evidence  tended  to  show  that  any 
expense  tocurred  by  gotog  to  a  dilropractor 
was  tocurred  to  good  faith,  stoce  it  was  in- 
curred on  the  advice  of  a  medical  expert 
The  ruling  might  be  vtodlcated  on  another 
ground,  but  we  have  said  enough. 

[I]  Nor  was  there  reversible  error  to  allow- 
ing plaintiff  to  ask  the  same  witness  "if  Mr. 
Compton  [plaintiff]  came  to  your  office  for 
treatment  against  your  advice?"  One  im- 
plication of  the  witness'  affirmative  answer 
tended  to  show  the  gravity  of  platotlff's  In- 
Jury,  and,  while  plaintiff  did  not  adopt  to 
this  question  the  orthodox  method  of  proof, 
still,  in  view  of  the  fact  that  the  wltoess  had 
stated  the  facts  and  his  professional  opinion 
as  to  plaintiff's  injury  and  the  trivial  import- 
ance of  the  answer  elicited,  we  are  by  no 
means  willing  to  predicate  reversible  error 
of.  the  ruling. 

We  need  not  discuss  at  length  defendant's 
contention  that  upon  the  whole  evidence 
platotlff  should  not  have  been  allowed  to 
recover;  that  the  motion  for  a  new  trial 
should  have  been  granted.  Our  judgment  Is 
that  the  case  was  one  for  Jury  decision,  and 
we  are  unable  on  any  safe  ground  to  affirm 
error  of  the  ruling  agatost  the  motion  for  a 
new  trial. 

Stace  writing  the  above  the  decision  of 
the  Supreme  Court  of  the  United  States  in 
"Wells  Fargo  &  Co.  v.  Taylor,  254  TJ.  S.  175. 

41  Sup.  Ct  93,  65  I*  Ed. ,  has  come  to  onr 

attention.  It  was  there  held  that  an  express 
company  which  neither  owns  nor  operates  a 
railroad  is  not  wlthto  the  federal  Employers' 
Liability  Act  It  is  very  reasonable  surmise 
that  defendant  company  does  not  In  thi.s 
state  own  or  operate  the  railroads  over  whidi 
it  transacts  itn  business;  but  this  case  was 
litigated  on  the  assumption  that  the  federal 
act  did  apply  to  express  companies  engaged 
in  interstate  commerce,  nor  was  there  any 
evidence  as  to  whether  defendant  owned  and 
operated  the  road  or  roads  over  which  it 
transacts  its  bustoess.  We  therefore  leave 
this  potot  with  a  citation  of  the  case  supra. 

Affirmed. 

ANDERSON,  O.  J„  and  OARDNBB  and 
MIIiLBR,  JJ„  concur. 
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IVY  V.  MARX.    (6  DIv.  2.) 

<8aprem«  Court  of  Alabama.    Not.  26,  1920.) 

I.  Monlclpal    corporatlona  «=>705(IO)— Padea- 

trlan,  crossing  at  place  othar.than  crossing, 

mnst  as*  additional  vigilance. 

A  pedestrian,   who  crosaea  a  atreet  at  a 

place  where  there  is  no  regular  croaaing,  may 

be  chargeable  with  aome  additional  vigilance. 

2.  Manlelpal  eorporatloas  «=3705(I0)— Pedea< 
trian  need  aot  atop,  look,  and  listen. 
The  rule  with  regard  to  stopping,  looking, 
and  listening  before  crossing  a  railroad  is  with- 
oat  application  to  a  person  crossing  a  street. 

8.  Munlolpal  oorpontlOM  «=9705(2)— AutoniA- 
bile  driver  must  keep  looicout  for  pedeatrlaiia 
crossing  diagonally. 
As  a  general  rule  of  law,  driver  of  an  au- 
tomobile must  keep  a  lookout  for  pedestrians, 
whether  the  pedestrian  is  crossing  the  street  at 
a  regular  crossing  or  diagonally. 

4.  Municipal   oorporation*  «s>705( lO^  —  Tliait 
pedestrian  violated  ordinance  In  crossing  di- 
agonally did  not  excuse  duty  of  lookout. 
An  ordinance,  punishing  by  fine  or  impris- 
onment a  pedestrian  who  crosses  a  street  diag- 
onally at  a  street  intersection,  does  not  relieve 
driver  of  automobile  of  his  duty  to  keep  a  look- 
out for  a  pedestrian  who  crosses  diagonally. 

Appeal  from  Circnlt  Court,  Jefferson  Comi- 
ty; Dan  A.  Greene,  Judge. 

Action  by  Leoiwld  Marz  against  'Paul  A. 
Ivy.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Appellee  recovered  a  Judgmoit  against  tbe 
appellant  on  account  of  injuries  sustained  by 
the  plalntifr  as  a  result  of  being  struck  by  de- 
fendant's automobile  on  one  of  tbe  public 
streets  of  tbe  city  of  Birmingham. 

The  complaint  contained  two  counts,  one  a 
simple  negligence  oount  and  the  other  a 
wanton  count  Tbe  defendant  pleaded  the 
general  issue,  and  also  contributory  negli- 
gence on  the  part  of  tbe  plaintUI;  one  of 
such  pleas  being  based  upon  the  plalntUTs 
alleged  violation  of  an  ordinance  of  the  city 
of  Birmingham,  requiring  pedestrians  to 
cross  a  highway  only  at  an  intersection. 

The  plaintUTs  evidence  tended  to  show 
tbat  be  was  injnred  while  on  the  walkway 
of  one  of  the  public  streets  in  the  city  of 
Birmingham,  while  going  in  an  easterly  di- 
rection on  tbe  south  side  of  Second  avenue 
where  it  intersects  Twenty-First  street; 
tbat  while  on  said  walkway  of  tbe  Second 
avenue  sidewalk,  abont  a  yard  or  a  yard  and 
a  half  from  the  curbstone  which  is  on  the 
western  side  of  Twenty-First  street,  he  was 
struck  by  the  defendant's  automobile  which 
was  being  driven  by  defendant,  going  along 
Twenty-First  street  In  a  southerly  dlrecti<m, 
and  was  knocked  down  and  carried  or  pushed 
by  the  automobile  for  a  distance  of  about  30 
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feet,  receiving  permanent  Injuries;  that  it 
was  growing  dark,  and  he  did  not  see  the  au- 
tomobile, or  hear  its  approach  [no  signal  of 
any  kind  being  given],  and  that  the  car  had 
no  lights;  that  it  was  being  run  at  from  25  to 
SO  miles  an  hour,  and  in  violation  of  the  dty 
ordinance.  It  is  further  shown  that  at  the 
point  where  tbe  plaintiff  was  injnred  there 
was  much  passing  and  repassing  of  vehicles 
and  pedestrians,  being  one  of  the  most  fre- 
quented streets  in  the  city,  and  that  the  de- 
fendtant  who  was  driving  at  a  rapid  rate  of 
speed  did  not  stop  or  check  the  speed  before 
crossing  the  said  walkway  or  sidewalk,  and 
that  the  horn  of  the  automobile  was  not 
sounded,  or  any  other  signal  given  of  its  ap- 
proach. 

The  defendant's  evidence  was  in  conflict 
with  that  of  the  plaintiff's,  to  the  effect  that 
the  car  was  going  at  a  reasonable  rate  of 
speed,  that  tbe  lights  were  burning  and  the 
bom  blown,  and  tliat  when  plaintiff  was 
struck  he  was  not  on  the  walkway,  but  out 
in  the  street  some  80  feet  from  the  highway 
Intersection  and  10  feet -from  the  sidewalk  on 
the  south  side  of  Twenty-First  street;  that 
when  plaintiff  was  first  seen  he  was  immedi- 
ately in  front  of  defendant's  car,  and  defend- 
ant exercised  all  possible  care  to  prevent  the 
accident  after  discovery  of  plaintiff's  peril. 
Defendant  also  offered  a  municipal  ordinance 
of  the  city  of  Birmingham  in  force  at  the 
time,  which  required  pedestrians  at  this 
point  to  cross  the  highway  only  at  highway 
intersections,  and  not  diagonally,  a  violation 
of  the  ordinance  being  punishable  by  line  or 
fine  and  imprisonment,  and  that  at  the  time 
tbe  plaintiff  was  struck  he  was  violating  said 
ordinance. 

PlalntlfTs  evidence  tended  to  show  that  if 
defendant  had  been  keeping  a  lookout  he 
could  have  seen  the  plaintiff  in  time  to  have 
stopped  the  car  and  thus  prevented  the  acci- 
dent 

Tbe  question  raised  in  the  court  below  and 
treated  in  the  opinion  was  presented  by  Uie 
charge  requested  by  plaintiff  and  in  one  re- 
fused to  defendant  which  suffldenUy  ap- 
pears by  the  diarge  which  was  refused  to  the 
defendant,  as  follows: 

"I  charge  you  that  defendant  was  under  no 
duty  to  be  on  a  lookout  for  the  plaintiff  at  any 
place  on  the  street  where  plaintiff  had  no  right 
to  be,  and  if  yon  believe  from  the  evidence 
that  plaintiff  when  injured  was  crossing  the 
street  at  a  place  other  than  a  highway  inter- 
section, defendant  owed  plaintiff  no  duty  to  be 
on  the  lookout  for  him  while  he  was  so  cross- 
ing tbe  street." 

Cabaniss  &  Gabanias,  of  Birmingham,  for 
appellant. 

Harsh,  Harsh  &  Harsh,  of  Birmingham,  for 
appellee. 

GARDNER,  J.  This  appeal  presents  but  a 
single  question,  Did  the  defendant,  in  the 
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CDort  below,  while  driTing  his  aatomobUe  on 
Twenty-First  street  In  the  city  of  Birming- 
ham, owe  any  dnty  to  the  plaintiff  to  keep  a 
lookout  while  the  latter,  a  pedestrian,  was 
crossing  said  street  at  a  place  other  than  at 
the  highway  Intersection  in  the  dty  of  Bir- 
mingham, in  violation  of  a  municipal  ordi- 
nance then  In  force. 

The  trial  court  Instructed  the  Jury  that  If 
the  plaintiff  was  violating  said  ordinance, 
and  such  violation  was  the  proximate  cause 
of  the  Injury,  then  he  would  be  guilty  of 
contributory  negligence,  and  could  not  recov- 
er but  refused  the  charge  appearing  In  the 
statement  of  the  case,  which  Is  to  the  effect 
that  the  violation  of  such  municipal  ordi- 
nance by  the  plaintiff  exempted  the  defmd- 
ant  trma  the  duty  of  keeping  a  lookout  tor 
him. 

[1]  It  is  well  recognized  as  a  general  rule 
of  law  that  an  automobile  driver  owes  a  duty 
to  keep  a  lookont  for  pedestrians  not  only  at 
street  crossings,  but  between  street  Intersec- 
tions. Buddy  on  Automobile,  i  436,  and  note: 
28  Oyc.  28,  28 ;  2  B.  O.  L.  1186;  note  to  Baker 
V.  Close  (N.  T.)  38  U  B.  A.  (N.  S.)  487.  In 
Adler  V.  Martin,  179  Ala.  07,  69  South.  687,  is 
the  following  quotation,  here  applicable,  from 
Baker  v.  Close,  supra: 

"A  pedestrian  who  crosses  a  street  at  a  place 
where  there  Is  no  regular  erosaing  ma;  be 
chargeable  with  some  additional  vigilance,  be- 
cause it  is  not  a  place  set  aside  (or  the  cross- 
ing of  foot  passengers,  although  even  at  such 
a  place  drivers  are  required  to  be  watchful  and 
carefuL" 

In  Barbour  v.  Shebor,  177  Ala.  304,  6S 
South.  276,  this  court  said : 

"The  simple  rule  is  that  drivers  on  the  street 
and  pedestrians,  each  recognizing  the  rights 
of  the  other,  are  required  to  exercise  reasona- 
ble care." 

[2]  So,  it  is  held  in  this  state  that  the  rule 
with  regard  to  stopping,  looking,  and  listen- 
ing before  crossing  a  railroad  Is  without  ap- 
plication to  a  person  crossing  a  street  Cor- 
ona Coal  &  Iron  Co.  v.  White,  158  Ala.  627, 
48  South.  362,  20  U  B.  A.  (N.  S.)  958;  Bar- 
bour V.  Shebor,  supra;  Adler  v.  Martin,  su- 
pra. 

[3]  It  therefore  appears  that  the  general 
rule  of  law  required  the  defendant  to  keep  a 
lookout  for  pedestrians  while  driving  his  car 
upon  Twenty-First  street  In  the  city  of  Bir- 
mingham, whether  the  pedestrian  was  cross- 
ing the  street  at  the  regular  crossing  or  diag- 
onally. 

[4]  The  sole  remaining  question  therefore 
is  whether  or  not  the  municipal  ordinance  re- 
quiring pedestrians  to  cross  the  street  at  the 
street  intersection,  and  not  diagonally,  pan- 
Ishing  a  violation  of  same  by  fine  or  Imprison- 
ment, has  so  changed  the  general  rule  as  to 
the  duty  of  the  defendant  to  keep  a  lookout 
for  pedestrians  as  to  exempt  him  therefrom, 
when  tite  pedestrian  Is  crossing  the  street  In 


a  manner  violative  of  mch  ordinance.  It  it 
plain  there  is  nothing  in  thp  ordinance  so  In- 
dicating; but  It  is  merely  a  trafllc  regulatloD, 
passed  by  the  dty  to  better  conserve  the  pub- 
lic safety.  It  was  certainly  passed  with  a 
view  to  protect  human  life,  anti  to  give  the 
ordinance  a  construction  which  would  sanc- 
tion a  relaxation  of  vigilance  cm  the  part  of 
drivers  of  automobiles  upon  the  public  streets 
would  run  counter  to  Its  evident  intent.  To 
construe  the  ordinance  as  omtended  by  de- 
fendant would  mean,  in  this  case,  that  the 
defendant  had  the  right,  so  far  as  any  duty 
owing  to  the  plaintiff  as  a  pedestrian  cross- 
ing the  street  at  a  place  other  than  the  street 
Intersection  was  concerned,  to  drive  his  car 
blindly  along  such  thoroughfare,  and  an- 
swerable only  for  wanton  conduct  or  negli- 
gence after  discovery  of  plaintifTs  peril. 

Counsel  for  appellant  rely  upon  those  au- 
thorities, which  hold  that  a  railroad  owes  to 
a  trespasser  upon  its  track  no  duty,  except 
the  exercise  of  reasonable  care  and  diligence 
to  avoid  injurylng  him  as  soon  as  his  peril 
beccnnes  apparent.  Thornton  v.  Southern 
By.  Co.,  199  Ala.  532, 76  South.  4,  among  other 
authorities. 

The  plaintiff,  however,  although  violating 
the  traffic  ordinance,  was  not  a  trespasser  up- 
on the  street  We  think  the  reasoning  of 
the  court  In  Shlmoda  v.  Bundy,  24  Oal.  App. 
675,  142  Pac  108,  and  Hemming  v.  City  of 
New  Haven,  82  Conn.  661,  74  AO.  892,  25  U 
B.  A.  (N.  S.)  734,  18  Ann.  Cas.  240,  Bourne 
V.  Whitman,  209  Mass.  156,  96  N.  B.  404.  35 
L.  B.  A.  (N.  S.)  701,  and  the  holding  of  this 
court  In  Stovall  v.  Corey  Highlands  Land 
Co.,  189  Ala.  576,  66  South.  677,  sufflclenOy 
sustain  this  view. 

But  the  argument  of  counsel  is.  In  any 
event,  unsound  as  applicable  to  the  case  In 
hand,  for  it  Is  now  established  by  onr  deci- 
sions that  where  a  car  track  forms  a  part 
of  the  street.  It  is  Che  duty  of  thdse  operating 
on  same  to  keep  a  lookout,  and  no  distinction 
is  recognized  between  keeping  a  lookout  for 
one  prone  and  one  erect  upon  the  track.  In 
Southern  By.  Co.  v.  Stewart,  179  Ala.  304,  60 
South.  927,  speaking  of  this  dnty,  when  the 
car  track  ran  along  and  formed  part  of  the 
street,  this  court  said: 

"It  was  the  duty  of  the  motorman  to  keep  a 
lookout  for  all  persons  liable  to  be  run  over, 
DO  matter  how  they  got  on  the  track,  and  no 
matter  what  they  were  doing  there,  and  the 
failure  to  do  so  would  be  simple  or  wanton 
negligence  according  to  the  drcumstance." 

See,  also,  Montgomery  Lt,  etc.,  Co.  v.  Bak- 
er, 190  Ala.  144,  67  South.  269:  Birmingham 
By.,  I/t.  &  Power  Co.  v.  Brantley,  141  Ala. 
614,  37  South.  698;  Ala.  City  G.  &  A.  By.  Co. 
V.  Lumpkin,  195  Ala.  290,  70  South.  162. 

This  being  the  rule  therefore  governing 
those  operating  cars  upon  a  track  which  runs 
along  and  forms  a  part  of  a  street,  certahily 
a  sound  public  policy  for  even  greater  rea> 
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sons  would  require  a  like  TlgUance  as  to  tbe 
driver  of  an  automobile  along  the  public 
ttioroiigbfarea  of  the  city,  whether  the  pedes- 
trian be  crossing  the  street  in  accordance 
with  traffic  regulations  or  In  violation  there- 
of. 

Oar  conclusion  Is  that  the  ordinance  car- 
ries Its  own  penalties,  and  was  hot  Intended 
to  relieve  the  drivers  of  antomobiles  from 
any  existing  duties.  The  charge  requested 
fay  the  defendant  was  properly  refused. 

It  resnlta  that  the  Jndsment  appealed  from 
wUl  be  affirmed. 

Affirmed. 

ANDEBSON,  a  J.,  and  BAXKB  and 
BROWN,  JJ.,  coiicaT. 

<206  Al».  2S4)  — - 

JOHNSON  V.  STATE.     (6  DIv.  69.) 

(Snpreme  Court  of  Alabama.    Feb.  8,  1921.) 

i.  IntoxJoatfag  liquors  «=»25a-State  haa  bsr- 
dea  of  showing  extent  ol  premlsot  sought  to 
be  forfeited  for  use  as  a  still. 
In  proceedingB  under  Acta  1819,  p.  12,  { 
12,  to  forfeit  lands  used  in  distilling  liquors, 
the  burden  is  on  the  state  to  allege  with  accu- 
racy the  description  of  "the  premises"  or  "the 
lots  or  parcels  of  ground  constituting  the  prem- 
ises" on  which  tile  still  was  illegally  operated; 
if  the  state  alleges  a  large  area  on  which  the 
still  is  used  and  operated,  and  the  proof  shows 
a  use  only  of  a  part  thereof,  then  tbe  state 
must  by  proof  describe  and  carve  out  the  small- 
er area  from  the  larger  tract. 

2.  iRtoxleatIng  llqnora  (Ss»25a— Evldenes  held 
not  to  show  what  part  of  premises  waa  used 
la  eoaneciioa  with  still. 
In  proceedings  to  forfeit  lands  used  in  dis- 
tilling prohibited  liguora,  evidence  held  too  In- 
definite for  the  court  to  describe  what  part  of 
20  acres  coostituted  the  premises  used  in  con- 
nection with  a  still  for  making  tbe  liquor. 

Appeal  from  Circuit  Court,  OoUman  Coun- 
ty;  Robert  C.  Brickell,  Judge. 

BUI  by  the  State  of  Alabama  to  condemn 
certain  lands  because  used  in  distilling  pro- 
hibited UqnorB.  Scab  Johnson  appeared  as 
claimant  and  filed  answer,  and  from  a  decree 
condemning  tbe  lands,  he  appealed.  Revers- 
ed and  remanded. 

A.  A.  Orlfflth  and  W.  B.  James,  both  of 
Cullman,  for  appellant. 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Fields, 
Asst  Atty.  Gen.,  for  the  State. 

MITXER,  J.  This  btll  of  complaint  seeks 
to  condemn  and  have  forfeited  to  the  state 
and  sold  the  N.  Mt  of  8.  E.  ^,  of  N.  E.  % 
of  section  2,  tOTrusMp  10,  range  8,  contain- 
ing 20  acres,  except  a  strip  of  20  feet  wide 
off  the  west  end  for 'a  road,  in  Cullman  coun- 
ty, Ala.    It  alleges  the  defendant  owned  said 


land  and  was  operating  a  still  and  making 
liquor  thereon  in  April,  1919. 

The  defendant,  Seab  Johnson,  filed  answer 
denying  the  allegation  of  tbe  bill  of  com- 
plaint 

The  evidence  showed  defendant  owned  the 
20  acres  of  land  and  a  copper  still,  which  he 
had  in  operation  in  April,  1919,  making  liq- 
uor in  a  cellar  on  the  land.  This  cellar  waa 
"12  to  IB  feet  square,"  with  dirt  floor;  was 
under  the'  dining  room  of  the  residence  of 
defendant.  Residence  had  porch  in  front 
and  two  rooms  in  front  and  pordi  In  rear. 
The  witnesses  say  "the  cellar  was  the  only 
part  of  this  land  used  for  operating  the  still 
that  they  knew  of." 

The  owner  of  any  still  making  prohibited 
liquor  having  It  on  "his  premises"  shall  for- 
feit to  the  state  "all  property  used  in  c<m1' 
necti(»i  with  said  Illegal  plant,  together  with 
the  buildings  and  lots  or  parcels  of  ground 
constituting  the  premises  on  which  the  un- 
lawful act  Is  performed  or  permitted  to  be 
performed."    Acts  1919,  p.  6,  i  12. 

[1]  The  burden  Is  on  the  state  to  allege 
with  accuracy  the  description  of  "the  prem- 
ises" or  "the  lots  or  parcels  of  ground  con- 
stituting the  premises"  on  which  the  still 
was  Illegally  operated.  If  the  state  alleges 
a  large  area  on  which  the  still  is  used  and 
operated  and  the  proof  shows  a  use  only  of 
a  pnrt  thereof,  then  the  state  must  by  proof 
describe  and  carve  out  the  smaller  area  from 
the  larger  tract,  and  amend  the  bill  of  com- 
plaint to  correspond  with  the  evidence. 

The  allegations  are  the  defendant  used  and 
<^>erated  this  stin  on  20  acres  of  land,  prop- 
erly describing  It  The  proof  shows  the  en- 
tire 20  acres  were  not  so  used.  Now  does 
the  evidence  describe  what  ground,  premises, 
lots  or  parcels  of  said  20  acres  were  used  in 
the  illegal  plant,  so  it  can  be  located,  con- 
demned, and  sold? 

Tbe  evidence  shows  tbe  still  was  in  a  cel- 
lar 12  to  16  feet  square  under  a  dining  room, 
of  the  residence  of  defendont  on  this  land. 
whlCb  residence  had  two  rooms  In  front,  a 
front  porch,  and  back  porch.  No  evidence 
to  show  the  size  and  location  of  residence. 
No  evidence  as  to  whether  there  was  a  yard 
or  yard  fence,  lot  or  lot  fence,  garden  or 
garden  fence,  orchard  or  orchard  fence,  or 
their  slises  and  lengths,  or  well  or  wood  pUe, 
or  whether  the  residence  faced  a  road  or 
not.  SUent  is  the  testimony  as  to  the  con- 
tmtB  of  tbe  three  barrels  of  beer.  Nothing 
to  show  the  court  whether  It  was  made  of 
meal  ground  from  com  out  of  the  crib  or 
from  apples,  peaches,  pears,  or  apricots  from 
the  ordiard.  The  grounds  Immediately  around 
the  residence,  used  from  necessity  to  go  in 
and  out  of  the  cellar  for  wood,  water,  and  ma- 
terial to  operate  the  still,  are  not  described  In 
the  evidence.  All  these  matters  are  material 
to  assist  tbe  court  In  a  case  like  this  in  get- 
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ting  the  dimenslona  of  the  premises,  Iota,  or 
paicela  of  ground,  and  what  parts  were  used 
in  tbe  unlawful  bualDess  of  distilling,  ao  It 
could  be  described  in  tbe  decree  and  located 
by  a  Burreyor. 

[2]  The  proof  is  too  indefinite  and  uncer- 
tain for  the  court  to  describe  what  part  of 
the  "ground"  of  the  20  acres  constituted  the 
premises,  lots,  or  parcels  of  ground  on  which 
the  Illegal  distilling  was  done,  so  it  could 
condemn  and  order  it  sold.  House  and  Lot 
▼.  State,  85  South.  S82:  Dobbins  t.  U.  S., 
96  U.  S.  895,  24  L.  Ed.  637;  U.  S.  v.  Certain 
Piece  of  liand,  26  Fed.  Oas.  No.  14,  767, 
p.  867. 

The  court  below  ordered  and  decreed  the 
entire  20  acres  to  be  sold. 

Let  that  decree  be  set  aside,  and  a  decree 
entered  here  reversing  the  cause. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  SATBB  and 
GARDNER,  JJ.,  c<mcnr. 

(20e  Ala.  198) 

HENRY,  Connty  Treasurer,  v.  STATE  ex  rel. 
KEMP.    (6  DIv.  174.) 

(Supreme  Oonrt  of  Alabama.    Jan.  13.  1021.) 

Sheriffs  and  oonstaliles  «=>I9— Deputy  sheriff, 
keeping  office  at  Bessemer,  required  to  be  a 
qnallfled  elector  residing  therein. 
Under  Acts  191S,  p.  S49  et  seq.,  requiring 
the    sheriff   to    maintain    a    branch    office    in 
charge  of  a  bonded  deputy  at  Bessemer,  the 
deputy  keeping  office  nnder  appointment  of  tbo 
sheriff  at  Bessemer,  at  the  time  of  'his  ap- 
pointment  and    during   his   term,   mast  be   a 
qualified  elector  residing  in  the  Bessemer  )n- 
risdiction,  and  one  not  so  qualified  or  re8idir.g 
as  provided  by  tbe  act  is  not  entitled  to  man- 
damus to  compel  the  treasurer  of  the  county 
to  pay  a  warrant  for  his  salary. 

Appeal  from  Circuit  Court,  Jefferson  Ooun- 
'ty;  Horace  O.  Wilkinson,  Judge. 

Application  by  the  State  of  Alabama,  on 
the  relation  of  W.  T.  Kemp,  for  a  writ  of 
mandamus  to  compel  M.  V.  Henry,  as  Treas- 
urer of  Jefterson  County,  to  pay  a  warrant 
drawn  on  him  by  the  Board  of  Revenue  of 
said  county  as  payment  of  salary  of  petition- 
er for  the  month  of  September,  1920.  From 
a  Judgment  granting  the  writ,  resirandent  ap- 
peals.    Beversed  and  remanded. 

Relator  alleges  his  appointment  by  the 
sheriff  of  Jefferson  county  as  chief  deputy 
sheriff  of  the  Bessemer  division,  his  services 
as  such,  and  that  the  board  of  revenue  of  Jef- 
ferson county  fixed  his  salary  in  the  sum  of 
9250  per  month,  and  ordered  a  warrant 
drawn  on  the  respondent  In  that  amount  in 
payment  of  his  services  for  September,  1920, 
but  the  treasurer  on  demand  failed  and  re- 
fused to  pay  said  warrant.    The  respondent 


admits  the  fact  set  np  in  petition,  but  de- 
nies that  relator  is  or  has  been  a  resident  of 
Bessemer  division,  and  also  denies  that  he  is 
or  has  been  a  qualified  elector  residing  in 
said  division. 

Joseph  R.  Tate  and  John  C.  Morrow,  both 
of  Birmingham,  and  George  Ross,  of  Besse- 
mer, for  appellant. 

Burgin  Sc  Jenkins,  of  Birmlngliaiii,  for  ap- 
pellee. 

SAYRE,  J.  Speaking  with  special  refer- 
ence to  the  sberlfTs  office  In  Jefferson  county 
under  the  act  of  September  16,  1916  (Acts 
1916,  p.  649  et  seq.) — ^for,  obviously,  that  act 
was  intended  especially  for  Jefferson  county 
— ^it  was  the  Intent  and  purpose  of  the  act 
that  the  sheriff  should  maintain  a'  branch 
office  in  diarge  of  a  bonded  deputy  at  Besse- 
mer. The  salary  of  such  deputy  is  fixed  by 
the  t>oard  of  revenue,  and  is  payable  out  of 
the  county  treasury  on  an  order  or  warrant 
drawn  on  the  treasurer.  Appellant  is  the 
county  treasurer,  and  his  answer  to  the  rule 
nisi,  requiring  him  to  show  cause  why  he 
should  not  pay  a  warrant  drawn  in  favor  of 
petitioner,  Kemp,  shows  that  Kemp  is  "a 
deputy  sheriff,  appointed  by  J.  C.  Hartsfleld, 
sheriff  of  Jefferson  county,  to  serve  at  Besse- 
mer," and  that  "said  W.  T.  Kemp  is  in 
charge  of  an  office  .at  a  place  other  than  at 
the  county  site  of  Jefferson  county."  The 
answer  further  shows  that  Kemp  was  not,  at 
the  time  of  his  appointment,  nor  at  the  time 
of  the  answer,  a  qualified  elector  of  any  of 
the  precincts  embraced  in  the  territory  the 
business  of  which  Is,  nnder  the  law,  to  be 
transacted  at  Bessemer,  and  this  lack  of 
qualification  is  set  up  as  respondent's  reason 
for  refusing  to  pay  petitioner's  warrant. 

We  think  It  sufficiently  appears  from  tbe 
pleadings — ^no  issue  being  raised  for  settle- 
ment by  evidence  aliunde — that  appellee 
Kemp  is  the  deputy  in  charge  of  the  sher- 
iff's branch  office  at  Bessemer,  and  that  he 
claims  the  salary  In  question  In  virtue  of  the 
act  of  1916,  and  not  otherwise.  It  is  nothing 
to  the  point  that,  except  in  the  matter  of 
keeping  an  office  at  Bessemer,  the  sheriff, 
in  person  or  by  deputy,  may  without  refer- 
ence to  the  act  discbarge  the  duties  of  his 
office  in  tbe  Bessemer  Jurisdiction,  nor  that 
appellee  has  actually  performed  services  in 
connection  with  the  sherifll's  office,  for  the 
question  is  whether  appellee  may  lawfully 
receive  the  salary  provided  by  the  act.  Now 
the  act  provides  in  mandatory  terms  that 
the  deputy  keeping  office  at  Bessemer  shall, 
at  the  time  of  his  appointment  and  during 
his  term  of  office,  be  a  qualified  elector  re- 
siding within  the  Bessemer  Jurisdiction.  Ap- 
pellee Is  not  a  qualified  elector  residing  In 
the  Bessemer  Jurisdiction  is  not  tbe  officer 
for  whom  a  salary  is  provided  by  the  act, 
and  therefore  is  not  entitled  to  the  writ  for 
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which  he  praya    To  hold  otherwtee  would 
set  the  statute  at  naught.    The  court  has  no 
authority  to  gainsay  the  statute  in  any,  the 
least,  of  its  provisious. 
Reversed  and  remanded. 

ANDEHSON,  0."j.,  and  GABDNBB  and 
BROWN,  JJ,  concur. 


(203  Ala.  66) 
CHAMBLEE  V.  JOHNSON.    (8  DIv.  099.) 

(Supreme  Oourt  of  Alabama.    Not.  2B,  1920.) 

Appeal  and  error  <3=9|097(l)~Oplnlon  on  for- 
mer appeal  law  of  oase  on  subsequent  appeal. 
The  opinion  on  a  former  appeal  is  the  law 
of  the  case  on  a  subsequent  appeal. 

Appeal  from  Circuit  Court,  Gullman 
County ;  Robt  C.  BrlckeU,  Judge. 

Bill  by  Robert  Chamblee  against  J.  B. 
Johnson.  Decree  for  respondent,  and  com- 
plainant appeals.    Affirmed. 

BUI  by  appeUant  against  appellee  for  the 
cancellation  of  a  deed  to  50  acres  of  land  in 
Cullman  county,  executed  by  complainant  to 
respondent  August  27,  1913,  upon  the  ground 
of  undue  influence  and  fraud,  in  that  the 
consideration  of  the  deed  was  a  promise  by 
the  respondent  to  support  and  care  for  the 
complainant  during  the  remainder  of  his  life, 
which  respondent  has  now  refused  to  do; 
and  that  such  promise  was  made  by  the  re- 
spondent falsely  and  fraudulently,  and  with- 
out any  intention  at  the  time  of  ever  carry- 
ing it  out,  but  for  the  fraudulent  purpose  of 
inducing  the  execution  <rf  said  deed,  and  that 
complainant  relied  upon  said  promise  and 
believed  the  same,  and  in  so  relying  execut- 
ed'the  deed  in  question. 

Numerous  witnesses  were  examined,  and 
upon  the  submission  of  the  cause  for  final 
decree  upon  pleadings  and  proof  the  chan- 
cellor found  upon  the  Issues  of  fact  against 
the  complainant,  and  dismissed  his  bUl,  from 
which  decree  he  prosecutes  this  appeal. 

The  opinion  of  the  chancellor,  ordered  to 
be  set  out  In  the  report  of  the  case,  is  as  fol- 
lows: 

"In  this  cause,  after  considering  the  testi- 
mony, and  it  appearing  therefrom  that  for 
nearly  four  years  after  the  deed  was  made  by 
the  complainant  to  the  respondent  the  com- 
plainant lived  with  the  respondent,  and  no 
complaint  of  the  treatment  of  the  complainant 


by  the  respondent  or  any  «t  his  family  was 
made  until  shortly  before  the  filing  of  the  bill 
in  this  suit,  the  court  is  unable  to  find  that  the 
respondent,  at  the  time  of  the  execution  of 
said  deed,  made,  any  false  or  fraudulent  repre- 
sentations to  the  complainant,  knowing  them 
to  be  false  at  that  time  and  having  no  intentioD 
at  that  time  of  carrying  them  out,  but  it  ap- 
pears from  a  review  of  the  whole  evidence, 
clearly,  that  whatever  may  be  the  purpose  and 
intention  of  the  respondent  at  this  time,  and 
whatever  may  have  been  his  purpose  and  inten- 
tion shortly  before  the  complainant  left  the  . 
home  of  respondent,  the  court  would  be  en- 
tirely without  justification  la  finding  any  false 
or  fraudulent  intent  at  the  time  the  transac- 
tion was  entered  into,  or  .tiiat  any  undue  influ- 
ence was  exerdsed  over  the  complainant  at 
the  time  of  the  execution  of  the  deed  sought 
to  be  canceled.  It  therefore  follows  that  the 
complainant  is  not  entitled  to  relief." 

F.  H.  St  John,  of  Cullman,  for  appellant. 
Emll  Ahlrlchs,  of  Cullman,  for  appellee. 

GARDNER,  J.  The  equity  of  the  bill 
rests  upon  two  theories,  undue  Influence 
and  fraud  in  procuring  the  execution  of  tho 
deed.  The  law  of  the  case  was  settled  on 
the  former  appeal  (Johnson  v.  Chamblee,  202 
Ala.  625,  81  South.  27),  and  this  appeal  pre- 
sents only  the  consideration  of  the  above- 
stated  Issues  of  fact. 

Much  testimony  was  taken  and  the  record 
is  rather  voluminous.  A  detailed  discussion 
of  the  same  would  serve  no  good  purpose,  and 
it  has  not  been  the  policy  of  this  court  to 
enter  into  a  discussion  of  the  facts  in  cases 
of  this  character  since  the  act  of  1915  (page 
594).  Pilcher  v.  Surles,  202  Ala.  643,  81 
South.  585;  Underwood  v.  Underwood,  200 
Ala.  690,  77  South.  233.  Suffice  it  to  say,  the 
evidence  has  been  examined  with  painstak- 
ing care  and  give  mature  deliberation  In  con- 
sultation, and  we  have  reached  the  conclu- 
sion that  the  court  below  has  made  a  proper 
disposition  of  the  case. 

The  opinion  of  the  cbanoellor,  which  ac- 
companies the  decree,  very  concisely  states 
the  conclusion  of  the  trial  court  upon  the 
facts,  and  the  same  will  be  set  out  in  the  re- 
port of  the  case  as  expressive  of  the  views 
here  entertained.  Being  therefore  of  the 
opinion  that  the  decree  of  the  court  below  is 
correct,  it  will  be  here  affirmed. 

Affirmed. 


ANDERSON,     O.    J., 
THOMAS,  JJ.,  concur. 


and    SAYRB    and 
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WILLIAMS  V.  NOLAND.     (2  DIv.  70S.) 

(Supreme  Court  of  Alabama.    Not.  25,  1920.) 

1.  Mortgages  «=3605— Ob  bill  to  enforce  equity 
of  redemption  offer  to  do  equity  held  suffl. 
cleat  and  tender  not  necessary. 

In  a  bill  by  a  mortgagor  to  enforce  the 
equl^  of  redemption  and  enjoin  foreclosure  as 
well  as  for  an  accounting,  an  offer  to  do  equity 
and  pay  whatever  may  be  found  due  on  the 
mortgage  debt  is  sufficient,  and  an  actual  tender 
is  unnecessary. 

2.  Quieting  title  <8=334(  I )— BUI  to  enjoin  fora> 
eiosure  held  not  one  to  remove  mortgage  as 
oioud  oa  title. 

A  bin  to  en}oin  foreclosure  and  enforce 
the  equity  of  redemption  cannot  be  deemed  a 
bill  to  remove  the  mortgage  as  a  doud  on  the 
title,  unless  there  is  an  affirmative  averment 
that  the  debt  was  paid  in  full. 

3.  Mortgages  «=>338— Bill  to  enjoin  foreclosure 
and  enforce  equity  of  redemption  cannot  be 
attacked  as  one  to  cancel  mortgage. 

A  bill  iiied  pending  foreclosure  of  a  mort- 
gage to  enforce  the  equity  of  redemption  and 
enjoin  foreclosure  and  incidentally  for  an  ac- 
counting, etc.,  which  alleged  that  complainant 
had  made  numerous  payments  on  the  debts  but 
had  kept  no  record,  and  that  defendant  refused 
to  allow  complainant  to  examine  his  booiis  of 
account,  etc.,  is  not  changed  by  reason  of  the 
averment  that  complainant  did  not  Icnow  wheth- 
er he  was  indebted  in  any  amount  to  a  bill  to 
cancel  the  mortgage  as  a  doud  on  the  title, 
and  so  subject  to  objection  because  it  did  not 
appear  that  complainant  was  not  in  possession. 

4.  Mortgages  «=3338— On  bill  to  enjoin  fore* 
closure  held  no  adequate  remedy  at  law. 

Where  a  mortgage  was  given  to  secure  a 
debt  then  eziBting  and  for  advances  made  with- 
out adjustment  or  settlement  of  the  account, 
the  mortgagor  who  sought  to  enjoin  foreclosure 
and  prayed  for  an  accounting,  etc.,  has  no  ade- 
quate remedy  at  law,  and  relief  cannot  be  de- 
nied on  that  ground. 

5.  Usury  <3=9l  1 1  (1)— Bill  snfflolent  to  show 
that  debt  secured  by  mortgage  was  Infected 
with  usury. 

A  bill  seeking  to  enjoin  foreclosure  and 
enforce  the  equity  of  redemption  and  for  an  ac- 
counting, etc.,  which  alleged  that  the  mortgage 
was  given  to  secure  a  debt  arising  from  plain- 
tiff's dealings  between  the  parties  and  for  ad- 
vances to  be  made,  on  which  numerous  charges 
of  usurious  interest  have  been  made,  held  suf- 
ficient to  show  that  the  debt  secured  by  the 
mortgage  was  infected  with  usury. 

6.  Usury  <8=>9S — Debtor  need  not  tender  legal 
Intereet  to  get  relief. 

Where  usurious  interest  was  charged,  the 
debtor,  to  escape  liability,  need  not  tender  or 
offer  to  pay  legal  interest. 

7.  Mortgages  <8=»I99(3,  4),  338,  602— Mortga- 
gee in  possession  must  account  for  rents  and 
profits  and  apply  them  to  mortgage  debts; 
bill  to  enjoin  foreclosure  held  not  demurrable. 

A  mortgagee  in  possession  before  foreclo- 
sure must  account  to  the  mortgagor,  in  a  pro- 


ceeding to  redeem  from  the  mortgage,  for 
rents  and  profits,  and  the  mortgagor  is  entitled 
to  have  them  applied  in  extinguishment  of  the 
mortgage  debt;  consequently  an  averment  in 
a  bill  to  enjoin  foreclosure,  to  redeem,  etc.,  that 
the  mortgagee  was  let  into  possession  under 
an  agreement  to  pay  rent,  did  not  render  the 
bill  demurrable. 

8.  Mortgages  €=>338— BUI  to  enjoin  foreclosure 
and  for  accounting  held  not,  open  to  demur- 
rer. 
A  bill  to  enjoin  foreclosure  of  a  mortgage, 
enforce  the  equity  of  redemption  and  for  afl 
accounting,  etc.,  is  not  open  to  demurrer  on  the 
ground  that  it  failed  to  show  that  complainant 
did  not  know  the  amounts  paid  and  tliat  re- 
spondent knew  anything  more  about  it  than 
did   complainant,  where  it  appeared   that  re- 
spondent had  in  his  possession  Iraoks  containing 
the  accounts  between  the  parties,  which  he  re- 
fused to  allow  to  be  inspected  except  in  court, 
and  that  complainant  bad  no  books  of  account. 

Appeal  from  Circnit  Court,  Marengo  Coun- 
ty;   R.  L  Jones,  Judge. 

Bill  by  C.  I.  Wllliama  against  D.  J.  Noland 
to  restrain  foreclosure  of  mortgage  and  for 
accounting  and  to  redeem.  From  a  decree 
sustaining  demurrers  to  the  bill,  complainant 
appeals.    Reversed,  rendered,  and  remanded. 

Demnrrers  (e)  and  (f)  are  as  follows: 

(e)  For  that  it  affirmatively  appears  from 
the  averments  of  said  biU  that  the  complainant 
does  not  know,  and  has  no  means  of  knowing, 
what  sums  he  has  paid  respondent  for  wtiich  he 
should  receive  credit,  and  fails  to  aver  or 
show  that  this  respondent  Icnows  anytliing  more 
about  it  than  the  complainant  does. 

(f)  For  that  it  affirmatively  appears  from 
the  averments  of  said  bill  that  the  complainant 
voluntarily  turned  over  his  cotton  and  other 
farm  products  to  the  respondent,  and  fails  to 
show  that  the  same  was  to  be  idlowed  to  the 
complainant  as  a  credit  on  the  mortgage  debt 
and  its  market  value,  or  any  particolar  sum 
whatever. 

This  bill  was  filed  by  appellant  against 
appellee  pending  foreclosure  under  the  power 
of  sale  to  enforce  the  equity  of  redemption 
and  restrain  foreclosure,  and  seeks  as.  inci- 
dental relief  an  accounting  to  ascertain  the 
amount  of  the  mortgage  debt,  and  to  purge 
the  debt  of  charges  of  usurious  interest. 
The  complainant  offers  to  do  equity  by  pay- 
ing whatever  balance  may  be  ascertained  to 
be  due  the  respondent  on  the  mortgage  debt. 

The  respondent  interposed  a  demurrer  to 
the  bin  as  a  whole,  questioning  its  general 
equity,  and  also  the  sufficiency  of  the  aver- 
ments to  warrant  the  granting  of  relief  in 
any  one  of  the  several  aspects.  These  de- 
murrers were  sustained,  and  from  that  de- 
cree this  appeal  Is  prosecuted. 
.  The  bill.  In  substance,  avers  that  for  a 
long  period  of  time,  and  at  the  time  of  the 
filing  of  the  bill,  the  respondent  was  engaged 
in  the  business  of  a  general  merchant ;   that 
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complainant  had  been  engaged  in  farming, 
and  that  during  the  years  1908  to  1916,  In- 
clusive, respondent  advanced  to  the  com- 
plainant, at  his  instance,  snch  merchandise 
as  he  needed  in  his  business,  under  an  agree- 
ment that  respondent  would  charge  interest 
on  the  amount  of  goods  so  advanced  at  the 
rate  of  12^  per  oent.  per  annum ;  that  com- 
plainant from  year  to  year  made  payments 
on  the  indebtedness  so  contracted  until  the 
year  1913,  but,  being  illiterate  and  unable  to 
read  or  write,  and  having  perfect  confidence 
in  respondent,  he  kept  no  record  of  such  pay- 
ments, but  relied  on  those  kept  by  respond- 
ent, and  that  respondent  would  accord  him 
fair  and  honest  treatment;  that  in  the  year 
1013  complainant,  desiring  to  obtain  further 
advances,  applied  to  respondent  therefor, 
and  respondent  advised  him  that  he  would 
have  to  secure  the  debt  then  existing  by  a 
mortgage,  and  for  such  purpose  the  com- 
plainant on  April  10,  1918,  executed  a  mort- 
gage on  his  lands  and  i>er8onal  property  and 
the  crops  to  be  grown  thereon  in  the  future, 
and  delivered  the  same  to  respondent ;  that 
while  the  mortgage  expresses  a  considera- 
tion for  the  purpose  of  securing  an  indebted- 
ness of  $600,  to  become  due  and  payable  on 
October  15tb  of  that  same  year,  In  fact  no 
settlement  or  adjustment  of  the  account  be- 
tween the  parties  was  had. 

The  bill  further  avers  that  complainant 
made  large  payments  upon  the  mortgage,  and 
during  the  years  1913, 1914,  and  1915  turned 
over  to  the  respondent  all  the  crops  of  cot- 
ton, cotton  seed,  com,  and  other  products 
grown  on  said  land,  to  be  applied  and  cred- 
ited on  said  indebtedness,  the  value  of  which 
is  unknown  to  complainant,  and  for  this  rea- 
son he  is  unable  to  state  the  amount  of  cred- 
it he  is  entitled  to  receive  by  reason  of  such 
funds ;  that  he  relied  upon  respondent  to  en- 
ter such  credits  and  to  deal  Justly  with  him 
in  respect  thereto;  that  respondent,  during 
each  year,  added  to  said  Indebtedness  inter- 
est at  the  rate  of  12%  per  cent,  stating  in 
several  Instances  the  specific  amounts  of  in- 
terest charged  during  the  years  from  1009  to 
1914,  inclusive. 

Onie  bill  farther  avers  that,  while  tbe  mort- 
gage recites  an  Indebtedness  of  1600  due 
from  the  complainant  to  the  respondent,  "at 
the  time  of  the  execution  of  said  mortgage 
there  had  been  no  settlement  between  him- 
self [complainant]  and  respondent  of  their 
said  past  business  dealings,  and  at  the  time 
he  gave  said  respondent  said  mortgage  re- 
spondent told  complainant  that  whenever 
they  had  a  settlement  of  their  said  dealings 
it  would  make  no  difference  as  to  the  amount 
appearing  in  tbe  mortgage,  that  he  would 
treat  him  fair  and  did  not  want  anything 
but  what  was  right;"  and  complainant  avers 
that,  relying  on  respondent's  said  statements 
to  him,  he  made  and  executed  to  rewondent 
said  mortgage. 


V.  KOLAND  81J> 

Bo.) 

The  bin  farther  avers  that  respondent, 
claiming  that  there  is  a  large  amount  due 
under  the  mortgage,  has  advertised  the  prop- 
erty described  thereunder  for  sale,  and  that, 
although  complainant  repeatedly  demanded 
a  settlement  of  their  dealings  and  a  state- 
ment of  the  account,  respondent  has  refused 
to  give  him  a  statement  or  make  such  settle- 
ment, or  allow  complainant  to  see  his  books, 
asserting  that  he  would  show  his  books  In 
court 

I.  L  Canterbury,  of  linden,  for  appellant. 
William  Cunnlnghamis,  of  linden,  for  ap- 
pellee; 

BROWN,  J.  The  bill  as  last  amended  Is 
one  by  the  mortgagor  against  the  mortgagee, 
filed  pending  foreclosure  to  enforce  the  equi- 
ty of  redemption  and  enjoin  the  foreclosure 
of  the  mortgage  under  the  power  of  sale; 
and,  as  incidental  relief,  the  bill  prays  for 
an  accounting  to  purge  the  debt  secured  by 
the  mortgage  of  usariooa  Interest  and  to  as- 
certain the  amount  due  thereon, 

[1]  The  complainant  offers  to  do  equity, 
and  avers  that  he  stands  ready  and  willing 
to  pay  whatever  may  be  found  to  be  due  on 
the  mortgage  debt.  This  is  a  sufflcient  offer 
to  do  equity,  and  an  actual  tender  was  not 
necessary  to  give  the  bill  equity.  Murphree 
▼.  Summerlin,  114  Ala.  64,  21  South.  470; 
Jackson  v.  Putman,  180  Ala.  89,  60  South. 
61;  Security  Ixmn  Association  v.  Lake,  69 
Ala.  466 ;  Adams  v.  Sayre,  70  Ala.  318;  Pres- 
naU  V.  Burgess  &  Co.,  181  Ala.  263,  61  South. 
804;  Pryor  v.  HoUlnger,  88  Ala.  405.  6 
South.  760. 

[Z,  S]  In  view  of  the  averments  In  the  bill 
that  complainant  made  numerous  payments 
on  the  dc^ts  secured  by  the  mortgage,  and 
from  time  to  time  and  year  to  year  delivered 
to  the  respondent  the  products  of  his  farm 
to  be  credited  thereon ;  that  he  kept  no  rec- 
ord of  such  payments,  and  that  he  depended 
on  the  promises  of  the  respondent  to  keep  a 
record  of  such  credits;  and  that  the  re- 
spondent kept  books  which  he  refused  to  al- 
low the  complainant  to  examine,  and  repeat- 
edly refused  to  give  complainant  a  state- 
ment of  his  account,  although  demand  there- 
for was  made — the  character  of  the  bill,  as 
one  to  enforce  the  equity  of  redemption.  Is 
not  changed  In  any  of  Its  aspects  to  one 
seeking  cancellation  of  the  mortgage  as  a 
cloud  on  complainant's  title  by  the  averment 
that  complainant  "does  not  know  whether  he 
is  Indebted  to  the  respondent  or  not,  and,  if 
indebted,  hi  what  amount  he  is  Indebted,"  al- 
though the  bill  prays,  In  the  alternative, 
that.  In  the  event  it  be  ascertained  on  an 
accounting  that  the  debt  has  been  paid  in 
full,  the  mortgage  be  canceled  of  record,  and 
the  bill  was  not  subject  to  the  objection  that 
it  did  not  aver  that  the  complainant  was  in 
possession  at  the  time  of  the  filing  of  the 
bill.    There  Is  in  the  bill  an  absence  of  a£< 
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finuatlre  averment  that  the  debt  has  been 
paid  in  fuIL  Such  averment  Is  essential  to 
constitute  It  a  bill  to  remove  the  mortgage 
as  a  cloud  on  the  title.  Drum  &  TE^zeklel  v. 
Bryan,  193  Ala.  395,  69  Sonth.  483. 

[4]  Aside  from  these  considerationB  the 
bill  shows  that  the  mortgage  was  given  to 
aecure  a  debt  then  existing  and  for  advances 
to  be  made  without  an  adjustment  or  settle- 
ment of  the  accounts  between  the  parties,  so 
as  to  ascertain  and  state  a  balance  dne  on 
past  transactions,  and  without  regard  to  the 
amount  actually  due  at  that  time,  with  an 
understanding  that  all  such  matters  would 
be  adjusted  In  the  future.  This  arrange- 
ment between  the  parties  left  the  account 
open  from  beginning  to  end,  which  condition 
of  the  account  would  "extend  the  issues  in 
an  action  at  law  to  the  question  of  the  bal- 
ance actually  due  upon  all  their  business 
transactions.  This  would  Involve  such  a 
multiplicity  of  Items  of  debit  and  credit 
♦  •  •  as  would  defy  any  clear  and  in- 
telligent solution  at  the  hands  of  a  Jury  in 
a  collateral  proceeding  at  law;"  ther^y  ren- 
dering complainant's  remedy  at  law  wholly 
Inadequate.  Cudd  t.  Cowley  et  al^  203  Ala. 
665,  85  South.  13. 

[S]  As  before  stated,  the  bill  shows  that 
the  mortgage  was  given  to  secure  a  debt 
arising  from  previous  dealings  between  the 
parties  and  for  advances  to  be  made,  vrith- 
out  an  adjustment  of  the  amount  due  on  the 
date  it  was  executed,  and  on  which,  as  the 
bill  avers,  numerous  charges  of  usurious  in- 
terest have  been  made^  These  averments 
are  sufficient  to  show  that  the  det>t  secured 
by  the  mortgage  was  infected  with  usury; 
and  the  averments  as  to  the  amount  of 
usury  charged  appear  to  be  as  full  and  spe- 
cific as  the  circumstances  of  the  case  Jus- 
tify. 

[6]  The  contention  of  the  appellee  that  it 
was  essential  to  the  equity  of  the  bill  that 
the  complainant  tender  or  offer  to  pay  the 
debt  with  legal  interest  is  fully  answered  in 
Reynolds  v.  liee  et  al.,  180  Ala.  76,  60  South. 
101. 

[7]  A  mortgagee  in  possession  before  fore- 
closure must  account  to  the  mortgagor  In  a 
proceeding  to  redeem  from  the  mortgage  for 
the  rents  and  profits  arising  from  the  mort- 
gaged property,  and  the  mortgagor  is  en- 
titled to  have  such  rents  applied  in  the  ex- 
tinguishment of  the  mortgage  debt  Roulhac 
V.  Jones,  78  Ala.  398 ;  Turner  v.  Wilkinson, 
72  Ala.  361;  Denby  v.  Mellgrew,  08  Ala. 
147;  Downs  v.  Hopkins,  65  Ala.  C0&  And, 
in  sudi  proceeding  to  redeem,  the  mortgagor 
would  be  entitled  to  have  the  rents  accruing 
at  any  time  subsequent  to  a  statement  of  the 
accounts  between  the  parties  so  credited. 
So  the  averment  in  the  bill  as  amended  to 
the  effect  that  subsequent  to  the  filing  of  the 
bill  the  mortgagee  was  let  into  possession  un- 


der au  agreement  to  pay  rent  did  not  render 
the  bin  demurrable.  McMinn  v.  Karter,  123 
Ala.  502,  26  South.  6i9;  Karter  ▼.  Fields, 
130  Ala.  430.  30  South.  604. 

[1]  It  appears  that  respondent  liad  in  his 
possession  a  book  containing  tibe  accounts 
between  the  parties,  wUch  he  refnsed  to  al- 
low inspected  except  in  court,  and  that  the 
complainant  had  no  such  bocdcs  of  accounts 
or  records.  Therefore  additional  ground  (e) 
of  demurrer  was  not  well  taken. 

As  we  view  the  case,  the  bill  was  not  sub- 
ject to  any  of  the  stated  grounds  of  demur- 
rer, and  the  court  erred  in  sustaining  them. 

Let  the  decree  sustaining  the  demurrer  be 
reversed,  and  one  here  rendered  overruling 
the  demurrer  and  remanding  the  cause  for 
further  proceedings. 

Reversed,  rendered,  and  remanded. 

ANDERSON,  C.  J.,  and  aAXBB  and 
GARDNER,  JJ.,  concur. 


JONES  V.  CARAWAY. 


(MS  Ala.  327) 

(6  Olv.  172.) 


(Supreme  Court  of  Alabama.    Jan.  13,  1921. 
Rehearing  Denied  Feb.  10,  192L) 

1.  Equity  @=3l52— A  reference  to  a  mortgaae 
record,  declaring  It  a  part  of  the  bill,  to  ia- 
sufflclent  to  Incorporate  the  mortgage. 

A  bill  to  declare  a  mortgage  void,  which 
avers  that  the  mortgage  was  recorded,  setting 
out  the  book  and  page  "to  which  reference  is 
hereby  made,"  is  wholly  inadequate  to  make 
the  mortgage  a  part  of  the  bill. 

2.  Mortgages  is=>35&— Mortgagor  may  not  oom> 
plain  of  foreclosure  sale  of  two  lota  en  masse, 
where  already  devested  of  title  to  one  lot  by 
prior  foreoiosure. 

Where  mortagor's  rights  as  to  one  of  two 
lots  mortgaged  had  been  foredoaed  previous- 
ly under  a  prior  mortgage,  the  mortgagor  may 
not  complain  of  a  sale  en  masse  of  the  two 
lots,  on  foreclosure  of  the  later  mortgage,  with- 
out showing  a  right  to  avoid  the  former  sale. 

3.  Mortgagee  «s>369 (7)— Averment  that  one 
lot  contained  two  hoosM  is  Insnffloient  to 
show  mortgage  foreclosure  sale  Invallil  bo- 
oause  lot  not  sold  in  parcels. 

In  proceeding  to  declare  a  mortgage  fore- 
closure sale  void,  an  averment  that  there  were 
two  houses  or  settlements,  on  the  mortgaged 
lot,  is  insufficient  to  show  that  the  property 
might  be  sold  to  better  advantage  if  divided, 
or  that  a  division  would  have  been  practical 
or  advisable,  the  inference  being  that  the  lot 
had  already  been  reduced  to  its  moat  convenient 
and  marketable  size,  and  that  complainant  was 
not  injured  by  its  being  offered  aa  a  whole. 

4.  Mortgages  «=»369(S)— Where  sale  on  fore- 
closure was  voidable,  complainant  lost  right 
to  avoid  by  three  years'  delay. 

In  a  snit  to  declare  a  mortgage  foreclosure 
sale  void,  complainant's  contention  that,  inas- 
much as  ahe  executed  the  mortgage  only  as 
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snretf  for  her  son  Ua  property  aliould  have 
been  sold  first,  instead  of  being  sold  en  masse 
with  her  lot,  was  proper,  but  the  sale  was  not 
for  that  reason  void,  but  only  voidable,  and 
where  she  delayed  three  years  in  filing  her  bill, 
■he  lost  her  right  to  avoid  it. 

5.  Mortgages  <^369(7)— Bill  to  declare  tors- 
closure  sale  void  held  demnrrable,  despite  al- 
legations excusing  offer  to  redeem. 

In  an  action  to  declare  a  mortgage  fore- 
closure sale  void,  allegations  of  complainant's 
bill,  showing  reason  for  failing  to  offer  to  re- 
deem within  two  years  from  the  foredosnre, 
heM  not  subject  to  demurrer. 

6.  Attoraey  and  client  «s>l23( I)— Confidential 
relations  not  founded  on  professional  relation 
per  se. 

The  mle  of  equity  in  respect  of  confidential 
relations  between  attorney  and  dient  is  fonnd- 
ed,  not  on  the  professional  relation  per  se,  but 
on  the  influence  which  that  relation  Implies, 
and  will  therefore  operate  as  long  as  the  in- 
fluence exists,  slthough  the  attorney  may  not 
be  then  acting  as  attorney. 

7.  Mortgages  9=»369(4),  605— Prior  offer  did 
net  relieve  mortgagor  of  necessity  of  maMng 
statutory  tender. 

In  a  suit  to  declare  a  mortgage  foreclosure 
sale  Toid  and  to  redeem,  the  fact  that  mort- 
gagor stood  ready  to  redeem  at  the  time  when 
she  avers  the  defendant  denied  her  right  did 
not  relieve  her  of  the  necessity  of  making  the 
tender  required  by  the  statute. 

8.  Mortgages  «=»605— Without  sufficient  ten- 
der,  mortgagor,  after  foredoture,  has  bo 
property  right. 

Unti]  a  sufficient  tender  is  made,  the  mort- 
gagor, after  foreclosure,  has  no  property  right 
hi  the  lands,  the  subject  of  the  mortgage. 

Appeal  from  Cinmlt  Court,  Tuscaloosa 
County;   Henry  B.  Foster,  Judg& 

Bill  by  Amanda  J.  Caraway  against  Henry 
A.  Jones  and  others,  to  declare  a  mortgage 
foreclosure  void,  to  hold  said  Jones  as  a 
trustee,  and,  in  the  alternative,  to  redeem. 
From  a  decree  overrnllng  demurrers  to  the 
bill,  defendant  Henry  A.  Jones  appeala  Be- 
versed  and  remanded. 

Complainant,  appellee,  filed  the  bill  In  this 
cause  against  Henry  A.  Jones  and  others. 
Joint  and  separate  demurrers  to  the  bill 
were  overruled,  and  defendant  Jones  ap- 
peals. 

[1]  It  Is  shown  by  the  Mil  that  complain- 
ant, being  the  owner  of  lots  116  and  123  In 
the  dty  of  Tuscaloosa,  and  her  son,  the  de- 
fendant E.  M.  Caraway,  being  the  owner  of 
lots  391  and  392,  on  January  28,  1915,  Joined 
in  a  mortgage  to  Henry  Pearson  to  secure 
an  indebtedness  due  from  E.  M.  Caraway  to 
Pearson,  complainant  thereby  becoming  sure- 
ty for  her  son.  It  is  averred  that  the  mort- 
gage was  recorded  in  the  probate  office  of 
Tuscaloosa  county,  In  Mortgage  Book  171, 
page  114,  "to  whldi,"  quoting  now  from  the 


bill,  "reference  Is  herelqr  made  as  part  of 
this  bill."  This  reference  was  wholly  inad- 
equate to  make  the  mortgage  a  part  of  the 
bill,  nor  does  it  otherwise  appear  in  the  tran- 
script. We  are  not  explicitly  infontfed, 
therefore,  what  property  was  embraced  in 
the  mortgage.  However,  it  is  averred  that 
said  mortgage  was  foreclosed  by  a  sale  un- 
der power  February  17,  1917,  and  that  O. 
B.  Vemer  and  Fleetwood  Rice  became  the 
purchasers  of  lots  391,  392,  and  116;  convey- 
ance being  executed  to  them.  On  June  11, 
1915,  complainant  executed  to  defendant 
Jones,  as  trustee  for  Charles  L.  Barnes,  Q. 
W.  Christian,  and  Thos.  W.  Christian,  as 
guardian,  etc.,  a  mortgage  deed  of  lot  116 
and  the  west  half  of  123  to  secure  different 
sums  due'  to  said  named  cestuis  que  trustent. 
October  11,  1915,  complainant  mortgaged  lots 
116  and  123  to  the  defendant  S.  F.  Alston. 
This  mortgage  was  subsequently  assigned  to 
the  defendant  R.  H.  Etent  May  13, 1918,  com- 
plainant and  her  son  E.  M.  Caraway  execut- 
ed to  the  defendant  Charles  I*.  Barnes  a 
mortgage  conveying,  Intet*  alia,  complain- 
ant's equity  in  lots  116  and  123.  On  Novem- 
ber 18,  1918.  the  mortgage  of  June  11,  1915, 
was  foreclosed  as  to  lot  116:  O.  W.  Christian 
becoming  the  purchaser  and  receiving  a  con- 
veyance. In  February,  1919,  more  than  two 
years  after  the  foreclosure  of  the  mortgage  to 
Pearson,  defendant  Jones  purchased  from 
Vemer  and  Rice  all  the  right  acquired  by 
them  by  their  purchnse  at  the  foreclosure 
of  the  Pearson  mortgage.  It  is  averred  that 
on  April  1,  1919,  Dent  "foreclosed  or  at- 
tempted to  foreclose  the  S.  F.  Alston  mort- 
gage of  October  11,  1916,  which  was  assign- 
ed to  him.  and  the  mortgage  of  C.  L.  Barnes," 
of  date  May  13.  1916;  that  R.  Cornell  be- 
came the  purchaser  of  complainant's  lots 
116  and  123,  taking  a  conveyance  thereof  on 
January  21,  1920;  that  on  January  22,  1920, 
Cornell  conveyed  the  same  to  O.  W.  Chris- 
tian, who,  on  January  30,  1920.  executed  a 
quitclaim  to  defendant  Jones.  The  bill  was 
filed  February  14,  1920.  Other  facts  neces- 
sary to  be  noticed  at  this  time  are  sufficiently 
indicated  In  the  opinion. 

Defendant  (meaning  appellant  Jones)  do- 
miirred  to  the  bill  on  the  ground — to  state 
the  effect  of  the  demurrer  In  ceneral  terms — 
that  it  failed  to  aver  a  payment  Into  court 
of  the  amount  necessary  to  redemption,  and 
failed  to  show  any  sufficient  excuse  for  fail- 
ing so  to  do ;  to  so  much  of  the  bill  as  sought 
to  redeem  the  east  half  of  lot  116,  on  the 
ground  that  no  facts  were  stated  sufficient 
to  hivalidate  the  foreclosure  of  February 
17,  1917,  and  because  the  bill  failed  to  aver 
or  show  that  within  two  years  after  fore- 
closure complainant  had  paid  or  tendered 
the  purchase  price,  interest,  and  other  law- 
ful charges  or  any  suflident  excuse  for  fall- 
ing so  to  do ;  to  80  much  of  the  bill  as  sought 
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to  redeem  lot  123  on  the  ground  that  It  falted  i  dosed  about  three  years  before  the  bill  In 
to  aver  or  show  that  complainant,  before :  this  cause  was  filed,  and  the  defendant  stands 
bill  filed,  had  paid  or  tendered  the  money  1  now  In  the  shoes  of  the  purchasers,  except 
necessary  to  redeem,  or  any  sufllclent  ex-  •  as  his  position  has  be«i  affected  by  com- 
cuse,  or  had  paid  the  money  Into  court.  plalnant's  excuse  for  delay,  which  is  based 

H.  A.  &  D.  K.  Jones,  of  Tuscaloosa,  (or!  "!»<«  Incidents  of  an  alleged  confidential  re- 
appellant  i  latlon  between  herself  and  defendant,  to  be- 

P.  B.  Traweek  and  F.  F.  Windham,  both   ~  '  '^  '"      '"  "^  ~  """  '  '  '       ^ 

at  Tuscaloosa,  for  appellee. 


stated  presently.     In  her  brief  complainant 

claims  the  right  tu  avoid  the  foreclosure,  and 

to  redeem  as  a  mortgagor  before  foreclosure 

on  several  grounds.     She  contends,  on  an 

averment  identical  with  that  made  as  to  lot 

123,  that  the  lot  here  should  have  hem  snb- 

^^    M       ,  >      ^  .   _..  .,    .„.„   «       ..    divided;    but  fbla  contmtion  has  been  dis- 

the  foreclosure  sale  of  AprU  1,  1919,  CorneU   „„oJ^:;    m\  !^*„lwJ.^^i^o- *t„*  »>r„.,^ 

purchased  lots  116  and  123  in  mass  for  I'^^l^^t'^S^loTZ^^lXsllS' 
than  their  value,  and  upon  that  fact  bases  :^^f,;jLr^;  2.^  ^C  S^,S  ^  et' 

posed  for  sale  in  mass  with  her  lot  tn  ques- 


SATRE,  J.  (after  stating  the  facts  as 
above).  [2,  S]  We  consider  first  the  case 
made  as  to  lot  123.    The  bill  avers  that  at 


her  condualon  that  the  sale  wa^  and  Is  void- 
able at  her  election,  and  prays  that  it  be 
avoided,  and  that  she  be  restored  to,  and  al- 
lowed to  exercise  under  the  court's  decree 


tion,  should  have  been  offered  first  and  sep- 
arately, and  no  doubt  she  ts  right  as  to  this,. 

.  .i       »      J       .J  i.  _.  '  bat  the  sale  was  not  void  for  that  reason, 

her  equity  of  redemption,   offering,   as  we  „„t  ^j    ^^j^^^,     ^„^  ^  ^^  ^,  ^^ 

understand  the  MU,  to  pay  whatever  sum   y^„  i^  3,,^^  j,^^  ^,y  complainant  must  be 


may  be  found  due  <m  account  of  lot  123. 
But  unfortunately  for  complainant's  conten- 


held  to  have  lost  the  right  to  avoid  on  this 
ground.     Alexander  v.   Hill,  88  Ala.  487,  7 


tton  on  this  point  whatever  might  have  been   ^^^^  ^  ^g  ^^  g^  ^       55 

^  5^i.  «  tf  A  """^  ^""r^^^^  ^,°'»«'  *"  l«]  In  respect  of  complainant's  asserted  al- 
the  two  distinct  and  separate  parcels  had  com-  t^rnatlve  right  to  redeem  under  the  statute, 
plainant  at  the  Hme  had  an  interest  In  both,    ^^^^  ,,  „^  ^j^^,  separate  averment  of 

in  this  case  a  prior  mortgage  had  been  fore-  ^^  ^^^^  affecting  the  redemption  of  lot  116, 
closed  more  than  two  years  before ;  and. !  ^  speak  more  accurately,  of  the  (acts 
unlesH  complainant  had  a  right  at  thattlme  brought  forward  as  affording  an  excuse  for 
to  avoid  that  sale  or  assert  a  right  to  redeem  eomplatnanfs  admitted  delay  of  more  than 
uiider  the  statute  notwithstanding  the  lapse  :  ^^^  ^  ^g^^    ^^  redeem.    But  from 

of  more  than  two  years-the  reasons  (or  •  ^^^  ^lU  we  gather  averments: 
our  conclusion  that  she  had  no  such  right;     „      .     ,  .        , 

on  the  facts  shown  by  the  bill  remain  to  be  i     ^liat  in  the  creauon  of  "these  mortgages  - 

stated-she  had  no  Interest  in  lot  116.    True, !  °'*""^'  .r.^if'H.'J^n^.'^Snv-^^o?  «,""« "^Z^ 

..  i  ,     it  ..  ii.  > »_  '  referred  to — and  auring    many     of  the  trans- 

the  averment  is  that  there  were  two  houses  .anions  connected  therewith,  defendant  acted 
or  settlements  on  lot  123 :  but  we  do  not ,  as  adviser  and  attorney  for  complainant,  and 
find  that  fact  sufficient  to  call  Into  operation  '•  she  relied  on  him  to  care  for  her  interest  in- 
the  equitable  rule  which  requires  that  on  a ;  volved  therein,  and  believed  he  was  doing  so, 
foreclosure  sale  separate  parcels  should  first  I  "as  he  asserted  be  was";  that  immediately 
be  offered  singly.  This  Is  a  town  lot,  and  1  »fter  the  foreclosure  of  November  18,  1918— 
the  averment  that  there  are  two  houses  on ,  second  mortgage  on  lot  116-ehe  spoke  to  de- 

it-or  settlements,  as  the  pleader  seems  to r*"^""*-,.  "^u  f'^*  "?  f"  ,*i'.r^*^°'  '"* 
I.  ..J  .1  «       i^  ««   1^  c  v  CO         oc^uio  1.V    property",   tiiat  „,  ,eply  he  said  there  was  no 

have  added  for  colo^-hardly  sufllcestoshowl  ^^J  t„  j,„ry,  that  complainant  had  two  year, 
that  the  property  might  be  sold  to  better  ad-  from  that  date— meaning,  we  Ube  it,  from  No- 
vantage  If  divided,  or  that  a  division  would  vember  18,  1918— in  which  to  redeem,  which 
have  been  practicable  or  advisable.  The  statement  was  repeated  on  several  occasions 
natural  Inference  Is  that  the  lot  had  already  [  to  complainant  and  others;  that  defendant,  as 
been  reduced  to  Its  most  convenient  and  i  trustee  in  the  mortgage  which  had  been  fore- 
marketable  size— at  least  no  presumption  to '  •^'"**''  ""  the  last-mentioned  date,  had  the  same 
the  contrary  can  be  Indulged-and  hence  that   "S'^','"'  ™mpla.nant  had  to  redeem  from  the 

„ ,„,„„„*  ™,«.„„j         %  4._,„     ..     V      \.x.      foreclosure  at  which  Vemer  and  Bice  had  pnr- 

complalnant  suffered  no  detriment  when  the  ^^^^^  „,  ^„  disaffirm,  or  to  pay  off  that  mort- 
lot  was  offered  as  a  whole.  Mahone  v.  Wil-  gggg  juj  j,ayg  the  same  assigned  to  him:  that, 
llams,  39  Ala.  202;  27  Cya  1480.  In  Todd  relying  on  defendant's  statements,  "and,  beUev- 
V.  Interstate  Mortgage  Co.,  196  Ala.  169,  ing  that  he  was  taking  care  of  her  mUrest  ia 
71  South.  661,  the  different  parcels  were  en-  the  matter,  as  he  asserted  he  was,"  complain- 
tlrely  separate.  It  results  that  the  sale  and  1  *"t  "took  no  action  whatever  in  respect  to  the 
purchase  of  the  two  lots  in  solldo  could  not '  Vemer  and  Rice  foreclosure,  either  by  way  of 
have  prejudiced   complainant,  and  she  has  i  ^saffirming  and  annulling  the  same  or  by  way 

.1....,^  n«  ^„m^^t  Jr„ J  «J-  _     - «.« of  exercismg  her  statutory  nght  of  redemp- 

shown  no  suffldent  ground  (or  an  avoidance .  tj^^  thereunder";  that  "about  four  days  be- 
of  the  foreclosure  sale  under  which  defend-  |  ton  the  expiration  of  the  two  yean  from  said 
ant  claims  to  own  lot  123.  ]  Vemer  and  Rice  foreclosure  the  said  defendant 

[4]  We   consider   now  the   case  as  to  lot ;  obtained  a  conveyance  from  the  said  Vemer 
116.    The  first  mortgage  on  this  lot  was  fore-  i  and  Rice  for  $2,500  of  all  of  the  righu  whick 
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they  held  niid«r  and  by  Tirtne  of  said  foreclo- 
sure deed,  •  •  •  and  yery  eoon  thereafter 
compIaiDant  became  aware  of  the  fact  that  said 
Henry  A.  Jones,  for  himself  and  the  respond- 
ents, as  their  attorney,  denied  the  right  of  com- 
plainant to  redeem  her  said  property,  and  claim- 
ed that  she  had  lost  her  right  of  redemption  in 
respect  to  the  Vemer  and  Rice  foreclosare,  and 
that  he  and  his  clients  under  said  mortgage 
intended  to  hold  the  property  from  her  right 
of  redemption;"  that  "she  was  lulled  and  made 
to  feel  secure  in  her  rights  to  redeem  within 
the  period  from  November  18,  1918,  to  Febru- 
ary 18,  1919,  by  the  representations  of  the  said 
Henry  A.  Jones,  respondent  [defendant  Jones], 
who  all  along  had  been  her  adviser  and  attor- 
ney, and  a  man  in  whom  she  had  the  utmost 
confidence;  *  •  *  she  was  made  to  feel  and 
believe  that  she  would  be  allowed  two  years 
from  the  foreclosure  of  November  18,  1918, 
just  as  he  had  agreed  with  her  following  said 
foreclosure;**  that  Jones  and  the  other  defend- 
ants "conspired  to  deceive  her  In  respect  to 
her  rights  in  the  premises,  and  to  take  advan- 
tage of  her  lack  of  knowledge  and  business  ex- 
perience, and  of  her  confidence  in  them,  and 
thereby  obtained  her  property  contained  in 
said  mortgages  for  grossly  less  than  its  real 
value,  and  in  pursuance  of  that  design  lulled 
her  into  inactivity,"  etc. 

It  may  be  that  the  bill  Is  not  all  a  bill  of 
tlie  sort  should  be,  but  the  demurrer  against 
so  much  of  It  as  concerns  lot  116,  except  as 
demurrant  sets  up  complainant's  failure  to 
make  a  tender  of  pur<diase  money,  interest, 
and  lawful  charges,  is  of  utmost  genecallty. 
We  have  stated  the  general  effect  of  tbe  de- 
murrers. Quoting  now  on  tbe  point  of  com- 
plainant's reason  for  falUng  to  offer  to  re- 
deem within  two  years  from  the  foreclosure 
of  February  17,  1917,  the  language  of  the 
demurrer  is  that  complainant's  bill  does  not 
"aver  or  show  any  valid  or  suffleient  excuse 
therefor."  As  against  this  demurrer  the  court 
is  of  opinion  that  the  bill,  as  a  bill  to  re- 
deem lot  116  under  the  statute,  should  be  sus- 
tained. 

[6,  7]  The  averments  as  to  the  relation  be- 
tween defendant  and  complainant  are  con- 
fused, and  not  altogether!  consistent  It 
does  not  clearly  appear  that  complainant  had 
a  right  to  rely  upon  defendant's  advice  In 
respect  of  redeeming  from  the  foreclosure 
of  February  17,  1917,  by  reason  of  any  em- 
ployment for  that  particular  purpose.  How- 
ever, the  rule  of  equity  in  respect  of  con- 
fidential relations  between  attorney  and 
client  is  founded,  not  on  the  professional 
relation  per  se,  but  on  the  Influence  which 
that  relation  Implies,  and  will  therefore 
operate  as  long  as  the  Influence  e:tists,  al- 
tbough  the  attorney  may  not  be  acting  as  at- 
torney at  the  time.  Leading  Cases  (White 
A  Tudor),  vol.  2,  pt.  2,  p.  1224.  AVe  have 
-quoted  tbe  averments  of  the  relatlcm  between 
these  parties  at  and  during  tbe  time  when, 
as  complainant  avers,  she  relied  upon  de- 
feadant  to  advise  her  and  care  for  her  inter- 
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est,  and  If  tbese  averments  should  be  prov- 
ed, complainant  would,  under  tbe  statute, 
be  entitled  to  relief  as  to  lot  116  but  for 
tbe  fact  that,  here  as  in  tbe  case  of  lot  123, 
she  has  failed  to  tender  the  amount  neces- 
sary to  redeem.  The  fact  that  complainant 
stood  ready  to  redeem  at  the  time  when, 
as  she  avers,  defendant  denied  her  right, 
did  not  relieve  her  of  tbe  necessity  of  making 
the  tender  required  by  the  statute.  Beatty 
V.  Brown,  101  Ala.  695,  14  South.  368.  Un- 
til a  Buflldent  tender  is  made,  tbe  mortgagor 
after  foredosure  has  no  property  right  In 
the  lands  the  subject  of  the  mortgage.  Burke 
T.  Brewer,  133  Ala.  3S9,  32  South.  602. 

The  demurrers  to  parts  of  the  bill  should 
have  be«i  sustained.  The  cause  will  be  re- 
manded In  order  that  a  decree  may  be  en- 
tered by  the  trial  court  In  accordance  with 
this  opinion,  after  which  complainant  will 
be  allowed  a  reasonable  time  In  wblcb  to 
amend.  If  she  shall  be  so  advised. 

Reversed  and  remanded. 

ANDERSON,  O.  J.,  and  THOMAS  and 
BROWN,  JJ.,  concur. 

On  Rehearing. 
SAYREI,  J.    Application  overruled. 

ANDEaiSON,  C.  J.,  and  SAYRE,  THOM- 
AS, and  MILLER,  JJ.,  concur. 

'°°™°°^"  (206  Ala.  »1) 

SMITH  ».  SULZBY.    (6  DIv.  186.) 

(Supreme  Court  of  Alabama.     Feb.  3,  1921.) 

1.  Mortgages  <g=360}— Permanent  repairs  are 
"improvements"  for  wMoh  owner  must  pay 
on  redemption. 

Within  Code  1907,  {  6767,  requiring  any 
person  offering  to  redeem  to  pay  the  person  in 
possession  the  value  of  permanent  improve- 
ments made  after  he  acquired  title,  a  mortga- 
gor seeking  to  redeem  after  sale  on  foreclosure, 
under  section  5746,  must  pay  for  permanent  re- 
pairs of  property  injured  or  decayed,  which 
are  "improvements"  in  the  sense  that  they  en- 
hance the  value  of  the  property  above  that  it 
would  have  if  they  bad  not  been  made. 

[Ed.  Noter-'For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Im- 
provement] 

2.  MortBaget  «=3603  —  "Permanent  Improve- 
ments" are  those  not  Intended  for  removal. 

Within  Code  1907,  §  5757,  requiring  any 
person  offering  to  redeem  to  pay  their  value, 
"permanent  improvements"  are  not  necessarily 
everlasting  in  character,  but  are  such  as  rest 
on  or  are  attached  to  the  soil  and  are  reason- 
ably enduring,  not  intended  for  removal. 

(Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Perma- 
nent Improvement] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  Hugh  A.  Locke,  Judge. 


4=»For  oilier  caaes  see  •am*  topic  and  KEY -NUMBER  In  all  Key-Numberod  DlgesU  and  IndaxM 
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Bin  by  Gladys  Marie  Smith  against  James 
P.  Sulzby  to  redeem  ttom  foreclosure.  De- 
cree for  complainant,  of  which  she  complains 
and  from  which  she  appeals.  Corrected  and 
affirmed. 

The  Items  of  ImproTement  objected  to  con- 
sisted in  charges  for  labor  and  material  in 
repairs  to  the  roof,  the  chimney,  and  the  in- 
side work,  consisting  of  painting  and  plaster- 
ing, also  screening  the  house  and  putting  on 
certain  hardwood. 

James  H.  Willis,  of  Birmingham,  for  ap- 
pellant 

Cabaniss,  Johnston,  Cocke  &  Cabaniss,  of 
Birmingham,  for  appellee. 

SATRE,  J.  nie  bill  In  this  cause  was  filed 
by  appellant  to  redeem  certain  real  property 
after  appellee  had  foreclosed  a  mortgage 
thereon  and  purchased  at  the  foreclosure 
sale.  There  was  a  decree  which  determined 
complainant's  right  to  redeem,  but  complain- 
ant, conoeivlng  that  the  decree  imposed  terms 
too  onerous  upon  her,  has  appealed.  It  was 
averred  in  the  bill  and  shown  in  the  evidence 
that  complainant,  before  filing  her  bill,  made 
written  demand  of  defendant,  appellee,  for  a 
statement  in  writing  of  the  debt  and  all  law- 
ful charges  claimed  by  him,  as  provided  by 
section  5748  of  the  Code  of  1907,  and  that 
defendant  in  response  furnished  a  statement, 
which,  as  appellant  contends,  contained 
claims  for  repairs  upon  the  premises  not 
amounting  to  permanent  improvements  such 
as  the  statute  (section  5757  of  the  Code)  re- 
quires the  person  offering  to  redeem  to  pay 
as  a  condition  to  redemption.  Afterwards 
complainant,  making  known  to  defendant  her 
objection  to  such  Items,  again  demanded  a 
statement,  to  which  defendant  responded  as 
at  first  Thereupon  complainant,  intending 
to  avail  herself  of  the  privilege  conferred  by 
section  5748,  filed  this  bill  In  equity,  without 
a  tender,  to  enforce  her  right  of  redemption. 

[1,2]  The  controversy  between  the  parties 
on  the  subject  of  the  difference  between  per- 
manent Improvements  and  repairs,  and  in- 
deed whether  there  Is  any  difference  within 
the  meaning  of  the  statute  of  redemption, 
presents  the  main  question  to  be  considered 
on  this  appeal.  Section  6757  provides  that 
"any  person  offering  to  redeem  must  pay 
to  the  person  in  possession  the  valne  of  all 
permanent  improvements  made  by  him  after 
he  acquired  title,"  meaning,  in  this  case,  after 
purchase  at  the  foreclosure  sale.  There  are 
cases  in  which  a  proper  determination  of 
the  rights  of  the  parties  requires  discrimina- 
tion between  improvements  and  repairs;  but 
our  Judgment  is  that,  for  the  purpose  of  re- 
demption under  the  statute  (Code,  |  5746), 
improvements  include,  not  only  valuable  and 
useful  additions  to  property,  but  improve- 
ments which  merely  restore  property  after 


injury  or  decay.  "Improvements"  include 
"repairs,"  and  therefore  the  use  of  the  foi^ 
mer  term  does  not  exclude  the  things  intend- 
ed by  the  latter.  An  improvement  generally 
speaking,  is  anything  that  enhances  the  val- 
ue of  the  land.  Warvelle  on  Eject.  {  557. 
No  reason  appears  in  the  nature  of  things  or 
the  fundamentals  of  Justice  why  a  redemp- 
tioner  under  the  statute,  required  to  compen- 
sate the  owner  in  possession  for  valuable  ad- 
ditions to  property,  should  be  relieved  of  lia- 
bility for  Improvements  whldb  restore  the 
property  after  injury  or  decay  and  so  pre- 
serve it  against  the  day  of  redemption.  In 
the  present  case  the  Items  for  wUch  defend- 
ant claimed  compensation  were  repairs,  but 
none  the  less  improvements,  and  the  court. 
In  passing  on  complainant's  exceptions  to  the 
register's  report  needed  only  to  see  tliat  the 
claims  allowed  should  be  for  Improvements 
or  repairs  that  were  permanent  Permanent 
improvements,  within  the  purview  of  the 
statute,  are  not  necessarily  everlasting  in 
character,  but  are  such  as  rest  on  or  are  at- 
tached to  the  soil,  and  are  reasonably  endur- 
ing, not  intended  for  removal  in  the  event 
of  a  redemption  (Albright  v.  Albright,  15:5 
Iowa,  397,  133  N.  W.  787),  or,  ad(H>tlng  the 
language  of  Judge  Freeman  lo  his  note  to 
Cleland  v.  CHark,  81  Am.  St  Rep.  16S:  "If 
repairs  enhance  the  valne  of  the  premises. 
it  would  doubtless  be  proper  to  treat  them  as 
lasting  and  permanent  improvements."  Snob 
is  the  law  of  ejectment,  by  which  (section 
3847  of  the  Code)  defendants  are  allowed 
compensation  for  "permanent  improvements" 
— ^terms  which  the  courts  have  interpreted  so 
broadly  that  almost  every  form  of  expendi- 
ture, either  of  labor  or  capital,  has  been 
held  to  conform  to  the  general  notion  Involv- 
ed (Warvelle,  ubl  snpra) ;  and  no  reason  oc- 
curs to  us  why  the  same  rule  should  not  be 
applied  In  cases  of  redemption  under  the 
statute.  We  hold,  therefore,  that  the  circuit 
court,  sitting  in  equity,  committed  no  error  in 
ruling  that  defendant  was  entitled  to  com- 
t)ensation  for  repairs  of  the  character  shown 
by  the  statements  made  by  defendant  in  re- 
sponse to  complainant's  demand  for  a  state- 
ment of  the  debt  and  aU  lawful  charges 
claimed  by  him. 

It  appears,  and  Is  not  denied  by  appellee, 
that  the  register  made  an  error  of  $1^ 
against  complainant  in  estimating  the  In- 
debtedness due  on  the  first  mortgage.  This 
error  will  be  here  corrected. 

No  other  error  appearing,  the  decree  ap- 
pealed from  will  be  corrected  as  indicated 
above,  and,  as  corrected,  will  be  affirmed. 

Cost  of  appeal  to  the  extent  of  $18  will 
be  taxed  against  appellee;  the  balance  of 
such  costs  will  be  taxed  against  appellant 

Corrected  and  afiirmed. 

ANDERSON,  C.  J.,  and  QARDNER  and 
MILLER,  JJ.,  concur. 
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MINES,  Director  General  of  Railroads,  v. 
DOLLAR.     (6  DIv.  31.) 

(Snprem*  Coort  of  Alabama.    Feb.  10,  1021.) 

1.  Master  and  servant  «=9258( 1 1)— Complaint 
held  not  to  sufllolently  specify  failure  to  sup- 
ply safe  tools. 

A  servant's  complaint  for  injury  from  a 
heavy  jacli  falling  on  his  foot  whicli  did  not 
allege  that  the  jacic  was  the  tool  provided  for 
doing  the  worli,  or  that  it  wag  not  reasonably 
safe  and  suitable  for  the  purpose  for  which  it 
was  used,  nor  that  it  was  the  only  tool  pro- 
vided for  or  used  in  doiog  the  work,  though 
alleging  the  injury  was  the  proximate  result  of 
the  master's  negligent  failure  to  provide  rea- 
sonably safe  and  suitable  appliances,  was  ladc- 
ing  in  reasonable  certainty  in  specification  of 
failure  to  supply  reasonably  safe  and  suitable 
tools. 

2.  Appeal  and  error  «=>  1 039  (4)  —  Failure  to 
specify  master's  failure  to  provide  safe  tools 
held  cursd  by  trial  on  that  Issue. 

That  a  servant's  complaint  did  not  suffi- 
ciently specify  the  master's  negligence  In  fail- 
ing to  provide  safe  tools  was  not  ground  for 
reversal  where  the  direct  issue  presented  on 
the  trial  and  submitted  under  appropriate  in- 
structions was  the  safety  of  the  device  which 
injured  plaintiff  and  the  result  of  the  trial  was 
not  affected  by  the  mling  sustaining  the  com- 
plaint. 

S.  Master  and  ssrvant  9=3286 (4)— Neglloeno* 
In  furnishing  tools  held  for  Jury. 
Where  there  was  testimony  from  which  the 
Jury  could  infer  that  the  device  whidi  injured 
plaintiff  was  furnished  by  the  master,  and  from 
which  they  could  find  it  not  safe  or  suitable, 
and  also  testimony  tending  to  show  there  were 
other  tools  which  were  reasonably  safe  for  the 
purpose,  the  master's  care  in  fumisliing  ap- 
pliances was  for  the  jury. 

4.  Master  and  servant  iS=3270( 1 1) —Evidence 
of  device  used  In  other  shops  admissible. 

Where  a  servant  was  injured  by  a  heavy 
"jack"  falling  on  his  foot,  evidence  tending 
to  show  that  another  tool  called  a  "dog"  wa3 
known  and  used  in  such  work  in  well-regulat- 
ed shops  and  wag  reasonably  safe  and  suitable 
was  admissible. 

5.  Master  and  servant  9=>294 (3)— Instructions 
on  fellow  servant's  negligence  as  cause  of  In- 
jury held  consistent. 

Instructions  exonerating  the  master  if  the 
negligence  of  plaintiff's  coworker  was  the  sole 
efficient  cause  were  not  inconsistent  with  in- 
stmctioos  permitting  plaintiff  to  recover  though 
the  negligence  of  the  coworker  proximately 
contributed  to  the  injury;  the  rule  being  that, 
"if  the  defendant's  wrongful  act  is  one  of  two 
or  more  concurrent  efficient  causes,  other  than 
the  plaintifTs  fault,  which  co-operate  to  pro- 
duce the  injury,  this  •  *  *  is  all  that  is 
requisite  to  fasten  a  liability  on  him." 
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6.  Master  and  servant  9=3287(5)— Negligence 
of  fellow  servant  as  sole  or  oontrlbuting 
oause  held  for  Jury. 

Whether  or  not  the  mode  of  using  a  jack 
as  practiced  by  plaintiff's  coworker  was  negli- 
gent, and,  if  so,  whether  or  not  that  negligence 
was  the  sole  efficient  cause  of  the  injury  in  a 
juridical  sense,  rather  than  merely  a  concur- 
rent contributing  cause,  held  questions  of  fact 
which,  under  the  evidence,  could  not  properly 
be  withdrawn  from  the  jury. 

7.  Railroads  «s>5!/2.  New,  vol.  6A  Key-No. 
Series — Suit  against  Director  Generaj  as  op- 
erating corporation  held  merely  technical  de- 
fect. 

That  a  suit  is  against  the  Director  General 
operating  a  named  corporation  instead  of  Ha 
railroad  is  a  mere  technical  and  insignificant 
inaccuracy. 

Appeal  from  Clrcalt  Conrt,  Jefferson  Coun- 
ty; John  O.  Pugh,  Judge. 

Action  by  Thomas  L.  DoUar  against  Walk- 
er D.  Hlnes,  as  Director  General  of  Ball- 
roads,  operating  the  Alabama  Great  Southern 
Railway  Ck>mpaDy,  for  damages  for  personal 
Injuries  received  while  in  its  employment 
Judgment  for  the  plaintiff,  and  defendant 
appeals.    Affirmed. 

The  complaint  charges  that  the  plalntitF 
was  a  servant  of  the  defendant,  and  that 
whUe  performing  the  services  for  which  be 
was  "employed — that  is,  In  repairing  an  en- 
gine tank — a  heavy  "jack"  which  was  being 
used  at  the  time  by  his  coworker,  one  Na- 
tions, fell  upon  his  foot,  causing  severe  in- 
juries thereto.    The  concluding  allegation  is: 

"That  all  his  injuries  and  damages  were  prox- 
imately caused  by  the  negligence  of  defendant, 
which  negligence  consisted  in  this,  the  defend- 
ant negligently  to  provide  reasonably  safe  and 
suitable  tools  and  appliances  with  which  to  per- 
form said  work." 

Among  the  grounds  of  demurrer  were  the 
following: 

(1)  Failure  to  show  that  the  "jack"  referred 
to  was  Itself  unsafe  and  unsuitable  for  the 
work. 

(2)  What  tools  or  kind  of  tools  were  un- 
suitable for  plaintiff  to  use  in  performance 
of  his  work,  and, 

(3)  That  providing  unsafe  and  unsuitable 
tools,  as  alleged,  was  the  proximate  cause  of 
the  Injury. 

The  demurrers  were  overruled,  and  the 
case  was  tried  on  pleas  of  the  general  Issue 
and  contributory  negligence.  In  charge  19 
given  for  the  defendant  the  jury  were  in- 
structed that  defendant  was  not  liaUe  for 
the  negligence  of  plaintiff's  fellow  servant. 
Nations,  and.  If  they  found  that  the  accident 
was  produced  by  the  negligence  or  careless- 
ness of  the  said  Nations,  the  verdict  should 
be  for  the  defendant.  In  charge  13  the  same 
instruction  was  given  on  the  same  predicate; 
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that  Is,  If  the  tnjnry  was  the  proximate  re- 
sult of  Nations'  negligence.  At  plaintiff's  re- 
quest, the  jury  were  Instructed  that,  If  the 
jury  believed  that  Nations  was  guilty  of  neg- 
Ugence^  proximately  contributing  to  plain- 
tiff's injury,  this  would  not  necessarily  bar 
recovery  by  plaintiff,  and  that  plalntiiC 
should  recover  If  defendant  was  negligent  as 
charged,  and  such  negligence  of  the  defend- 
ant proximately  caused  injury  to  the  plain- 
tiff. Defendant's  motion  for  a  new  trial  was 
overruled. 

A.  G.  &  S.  P.  Smith,  of  Birmingham,  for  ap- 
pellant. 

Burgin  &  Jenkins,  of  Birmingham,  for  ap- 
pellee. 

SOMBRVILUC,  J.  [1]  The  complaint  in 
this  case  does  not  allege  that  the  "jack" 
which  fell  upon  plaintiff's  foot  was  the  tool 
provided  for  doing  the  work  in  hand,  or  that 
it  was  not  reasonably  safe  and  suitable  for 
the  purpose  for  whldi  it  was  then  being  used, 
nor  that  It  was  the  only  tool  provided  for 
or  used  in  doing  the  work.  The  allegation 
that  the  Injury  thus  suffered  was  the  proxi- 
mate result  of  defendant's  negligent  failure 
"to  provide  reasonably  safe  and  suitable  tools 
and  ai^llauces  with  which  to  perform  said 
work"  may  irasaibly  Imply  that  the  jack  was 
itself  not  safe  and  suitable,  but  the  allegation 
may  as  well  be  referred  to  other  tools  and 
appliances  which  were  l>eing  used  in  the 
same  work,  or  which  should  have  been  sup- 
plied therefor,  coordinate  with  or  auxiliary 
to  the  jack. 

We  think  the  complaint  is  lacking  in  that 
reasonable  certainty  in  the  speciUcation  of 
defendant's  failure  to  supply  reasonably  safe 
and  suitable  tools  wiuch  the  rules  of  pleading 
require,  and  that  the  demurrer,  as  to  its  apt 
grounds,  should  have  been  sustained.  L.  Ik 
N.  R.  Co.  V.  Jones,  130  Ala.  4&t),  4V1, 30  South. 
686. 

[2]  It  is  clear,  however,  that  the  direct 
issue  presented  on  the  trial  and  submitted  to 
the  jury  under  appropriate'  instructions  was 
the  safety  and  suitability  of  the  jack  which 
lell  uipou  plaintiff  for  the  purpose  for  which 
it  was  being  used,  and  that  the  result  of  the 
trial  was  not  affected  in  any  way  by  the 
court's  erroneous  ruling  upon  the  demurrer. 
Under  our  repeated  decisions  in  such  cases, 
the  error  complained  of  cannot  work  a  re- 
versal of  the  judgment  Pratt,  etc.  Coal  Co. 
V.  Vintson,  85  South.  502;  Best  Park,  etc., 
Co.  V.  Rollins,  192  Ala.  534,  68  South.  417, 
Ann.  Cas.  1917D,  929;  Clinton  Mining  Co.  v. 
Bradford,  200  Ala.  308,  76  South.  75. 

[3]  There  is  testimony  In  the  record  from 
which  the  jury  could  infer  that  the  jack  In 
question  was  fumislied  by  the  defendant  for 
the  doing  of  this  particular  work,  and  from 
which  they  could  find  that  it  was  not  a  safe 
and  suitable  tool  for  the  purpose  intended. 

There  is  also  testimony  from  wUch  the 
juiy  could  find  that  there  were  other  tools 


which  were  reasonably  suitable  and  safe  for 
such  use.  Under  these  phases  of  the  testi- 
mony it  was  for  the  jury  to  determine  wheth- 
er or  not  the  defendant  had  exercised  reason- 
able care  in  fumishing  reasonably  safe  and 
suitable  tools  for  the  use  of  employees  In  do- 
ing the  work  in  hand. 

[4]  The  trial  court  properly  admitted  tes- 
timony tending  to  show  that  another  tool 
called  a  "dog"  was  known  and  used  in  eadu 
work  in  well-regulated  shops,  and  was  rea- 
sonably safe  and  suitable  therefor,  since  ttie 
existence,  use,  and  avallaUlity  of  such  a 
tool  was  relevant  to  the  issue  of  defendant's 
negligence  vel  non  in  failing  to  supply  such 
a  tool  instead  of  the  heavy  jack. 

It  is  true  that  the  evidence  showed  that 
there  were  in  the  shop  two  light  jacks,  known 
as  "track  jacks"  or  "Jack  levers,"  which  were 
available  for  use  at  the  time  and  for  the 
work  in  question;  but  they  were  pronounc- 
ed unsafe  and  unsuitable  for  such  work,  not 
only  by  one  of  plaintiff's  witnesses,  but  also 
by  defendant's  foreman,  who  testified  that 
he  did  not  think  the  light  jacks  could  have 
been  safely  used. 

[S]  Charges  13  and  19,  given  for  defendant, 
correctly  negatived  any  liability  on  the  part 
of  defendant  if  the  jury  should  find  that  the 
negligence  of  plaintiffs  coworker.  Nations, 
was  the  cause  of  the  injury ;  that  is,  as  the 
language  must  be  Interpreted  to  mean,  the 
sole  efficient  cause.  Thus  properly  and  rea- 
sonably understood,  those  charges  were  not 
inconsistent  with  the  charge  given  at  the 
instance  of  plaintiff,  viz.  that  plaintifCs  right 
of  recovery  would  not  necessarily  be  barred 
by  the  fact  that  Nations'  negUgence  prox- 
imately contributed  to  the  Injury.  The  rule 
is  that— 

"If  the  defendant's  wrongful  act  is  one  of 
two  or  more  concurrent  efficient  causes,  other 
tban  the  plaintiff's  fault,  which  co-operate  to 
produce  the  injury,  this  *  *  *  is  all  that  is 
requisite  to  fasten  a  liability  on  him."  West- 
ern Ry.  of  Ala.  v.  Sistruuk,  85  Ala.  352,  5 
South.  79;  Home  Tel.  Co.  v.  Fields,  150  Ala. 
300,  43  South.  711. 

[6]  Whether  or  not  the  mode  of  using  the 
jack  as  practiced  by  Nations  was  negligmt, 
and,  if  so,  whether  or  not  that  negligence  was 
the  sole  efficient  cause  of  the  injury  in  a 
juridical  sense,  rather  than  merely  a  con- 
current contributing  cause,  were  questions 
of  fact  which,  under  the  evidence,  could  not 
properly  be  withdrawn  from  the  jury. 

The  evidence  tended  to  show  that  defend- 
ant was  confined  to  bis  room  for  four 
months,  and  was  rendered  permanently  fiat- 
footed  because  of  a  broken  arch,  and,  further, 
that  his  earning  power  was  reduced  from 
$150  to  $50  a  month.  From  these  showings 
the  jury  could  reasonably  deduce  the  amount 
of  damages  awarded  by  their  verdict. 

[7]  The  suit  is  against  the  Director  Gen- 
eral of  Railroads,  "operating  the  Alabama 
Great    Southern    Railroad    Company."      Of 
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'Course  the  Director  General  was  operating 
the  railroad,  and  not  the  corporation,  bnt  the 
inaccnracy  noted  is  tedmlcal  merely,  and 
cannot  be  accorded  any  significance  or  effect 
In  the  trial  and  determination  of  the  cause. 

We  do  not  find  any  material  error  in  the 
record,  and  the  judgment  will  be  affirmed. 

Affirmed. 

Aia>ERSON,  O.  X,  and  McCLEIiLAN  and 
THOUAS,  JJ.,  concur. 

(205  Ala.  208)  "'^""" 

CORONA  COAL  &  IRON  CO.  V.  8PANN. 
(6  Div.  48.) 

(Supreme  Court  of  Alabama.    Not.  25,  1920. 
Bebearins  Denied  Jan.  13,  1921.) 

1.  Mines  and  minerals  «=»ll8-^ne  seeking 
damaoes  against  operator  for  violating  stat- 
nte  requiring  furnislilng  of  props  need  not 
prove  relatlos  of,  master  and  sarvaat. 

Acts  1011,  p.  614,  {  88,  requiring  mine  op- 
eratori  to  furnish  props,  does  not  deal  with 
the  relation  of  master  and  servant,  or  with 
the  subject  of  miniu;  coal,  and  in  a  personal 
injuiT  action  for  noncompliance  with  the  act 
it  is  not  essential  that  plaintiff  aver  and  prove 
that  he  was  an  employ^  of  defendant  operator. 

2.  Mines  and  minerals  «=> II 8— Averment  of 
eentrlbiitory  negligence  of  miner  In  chooslno 
method  of  work  held  demurrable. 

In  a  personal  injury  action  agiimst  a  coal 
mine  operator  charging  negligence  in  failing  to 
furnish  props  as  required  by  statute,  defend- 
anf  s  plea  of  contributory  negligence  alleging 
that  plaintift  negligently  diose  a  dangerous  way 
of  doing  the  woric  held  subject  to  demurrer  for 
not  alleging  that  the  safer  way  was  reasonably 
available  for  plaintiff's  adoption,  and  that 
plaintiff  could  have  performed  his  duty  as  well 
and  as  efficiently  in  either  way. 

3.  Exoeptlons.  bill  of  «=>33— Bill  oonstniad 
•gainst  appellant. 

A  bill  of  exceptions  will  be  construed  most 
strongly  against  appellant. 

4.  Appeal  and  error  «s»l050( I)— Admission  of 
testimony  If  erroneous  Is  not  prejudicial 
where  same  testimony  was  admitted  without 
objeotlon. 

A  ruling  of  the  court  in  permitting  certain 
testimony,  if  error,  is  without  injury  to  appel- 
lant, where  the  witnesses  have  previously  tes- 
tifled  to  the  same  matters  without  objection. 

5.  Trial  «=362(2)— Evideaee  that  mine  oper- 
ator did  not  send  timben  to  plaintiff  antll 
after  his  Injury  held  admissible  In  rebuttal. 

In  a  personal  Injury  action  against  the  op- 
erator ct  a  coal  mine  alleging  violation  of  the 
statnte  in  failing  to  furnish  props,  where  de- 
fendanfe  witness  testified  that  he  had  seen 
prop*  sent  up  to  plaintiff  prior  to  the  time  of 
tbe  injury,  it  was  permissible  for  plaintiff  in 
rebuttal  to  show  that  the  timbers  were  not  de- 
livered until  after  the  injury,  and  after  plaintiff 
had  been  carried  out  of  the  mine,  not  to  show 


anterior  negligence  as  an  Independent  Cact,  but 
in  contradiction  of  testimony. 

6.  Mines  and  minerals  «=»II8— On  evidenoe 
held  that  It  could  not  be  said  as  matter  of 
law  there  was  no  proximate  oausai  oonneo- 
tion  between  Injuries  and  negligence. 

In  view  of  the  evidence  in  a  personal  injury 
action  against  a  mine  operator,  held,  that  it 
could  not  be  said  as  a  matter  of  law  that  there 
was  no  proximate  causal  connection  between 
plaintiff's  injuries  and  defendant's  negligence  in 
fsiling  to  deliver  props  or  timbers  at  plain- 
tiff's place  of  work,  and  that  a  requested  affirm- 
ative charge  and  other  charges  based  on  the 
hypothesis  of  lack  of  proximate  causal  connec- 
tion were  properly  refused. 

7.  Damages  €=s>2l6(8)— Instructions  Ignoring 
evidence  of  permanent  Incapacity  held  prop- 
erly refused. 

In  a  personal  injury  action,  charges  that 
plaintiff  was  not  entitled  to  recover  more  than 
nominal  damages  for  any  permanent  decrease 
of  earning  capacity  were  properly  refused  be- 
cause ignoring  tbe  phases  of  evidence  tending 
to  show  that  plaintiff  was  permanently  incapac- 
itated to  do  the  class  of  work  he  was  doing 
before  the  injury, 

8.  Trial  9=3260(1)— Refusal  of  charges  eov- 
ered  by  others  not  error. 

The  refusal  of  charges  on  matters  properly 
covered  by  numerous  other  charges  given  at 
the  instance  of  defendant  was  not  error. 

9.  MInee  and  minerals  4s>l  18— Where  opera- 
tor falls  to  furnish  props  as  required  by  law, 
workman  held  not  required  to  assume  risk  Of 
danger  not  obvious  or  Imminent. 

When  a  coal  mine  operator  fails  to  furnish 
props  as  required  by  Acts  1911,  p.  S14,  |  38, 
it  may  not  l>e  held  that  when  danger  arises, 
though  not  obvious  or  imminent,  a  workman 
must  assume  the  risk  of  proceeding  or  aban- 
don the  work,  or  be  guilty  of  contributory  neg- 
ligence in  proceeding. 

Appeal  from  Oircult  Omrt,  Walker  Coun- 
ty; T.  L.  Sowell,  Judge. 

Action  by  Tom  Spann  against  the  Corona 
Coal  &  Iron  Company  for  damages  f»r  per- 
sonal injuries  sufFered  while  at  work  in  a 
mine  of  the  defendant.  Judgment  for  plain- 
tiff and  defendant  appeala    Affirmed. 

Amended  count  B  is  as  follows: 

Plaintiff  claims  of  the  defendant  the  sum  of 
$30,000  for  that  heretofore,  on,  to  wit,  June 
13,  1917,  defendant  was  operating  a  coal  mine 
at  or  near  Corona,  Walker  county,  Ala.;  that 
on,  to  wit,  said  date,  plaintiff  was  working  in 
said  mine  with  the  consent  of  and  at  the  invi- 
tation of  the  said  defendant;  that  while  plain- 
tiff was  rightfully  working  said  mine  and  at  a 
place  where  he  had  a  right  to  be  and  where  his 
duties  required  him  to  be,  with  the  consent  of 
and  at  the  invitation  of  the  said  defendant,  and 
while  engaged  in  the  performance  of  his  said 
duties  in  said  mine  a  large  rock,  slate,  or  otiier 
hard  substance  fell  from  the  roof  of  said  mine 
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upon  or  against  plaintiff.     [Here  follows  cata- 
logue of  injuries.] 

Plaintiff  alleges  that  it  was  the  duty  of  the 
defendant  tA  keep  at  a  conyenient  place  at  or 
near  the  main  entry  of  the  said  mine,  or  in  the 
said  mine,  a  sufficient  supply  of  props  and 
other  timbers  useful  for  propping  in  said  mine, 
of  suitable  lengths  and  sizes,  for  those  worlc- 
tng  in  said  mine,  including  the  plaintiff.  Plain- 
tiff alleges  that  he  needed  props  or  timbers  for 
bis  working  place  in  said  mine;  that  plaintiff 
selected  and  marked  the  said  props  or  timbers 
and  designated  on  said  props  or  timbers  the 
place  at  which  the  said  props  or  timbers  were 
to  be  delivered,  the  number  and  kind  of  said 
props  or  timbers;  and  plaintiff  alleges  that  it 
then  became  the  duty  of  said  defendant  to 
promptly  deliver  said  props  or  timbers,  or  cause 
same  to  be  delivered,  at  plaintiff's  said  working 
place  as  designated  on  said  timbers  or  props. 
Plaintiff  alleges  further  that  the  defendant  neg- 
ligently failed  to  promptly  deliver  or  cause  to 
be  delivered  the  said  props  or  timbers  at  plain- 
titTs  working  place  in  said  mine;  that  as  a 
proximate  consequence  of  said  hegligent  failure 
by  the  defendant  fo  promptly  deliver  or  cause 
to  be  delivered  the  said  props  or  timbers  the 
plaintiff  received  his  said  injuries  hereinbefore 
set  forth. 

Plea  14  was  as  follows: 

(14)  Defendant  alleges  that  there  was  a  safe 
way  known  to  the  plaintiff  by  which  he  could 
have  done  bis  work,  viz.  by  using  a  bar  or  in- 
strument of  like  kind  and  prizing  down  the 
rock  which  fell  on  him,  without  being  under 
the  said  rock,  and  there  was  also  a  dangerous 
way  knovni  to  plaintiff  to  do  said  work,  viz.  by 
undertaking  to  price  said  rock  with  a  pick 
or  other  instrument  while  under  the  said  rock, 
and  plaintiff  negligently  chose  said  dangerous 
way  to  do  his  said  work,  and  thereby  proxl- 
uately  came  to  his  alleged  injury. 

The  following  are  the  grounds  of  demnr- 
rer  referred  to: 

(17)  The  said  plea  sets  up  two  ways  of  per- 
forming the  plaintiff's  duty,  the  one  safe  and 
the  other  unsafe,  and  it  is  not  alleged  that  the 
safer  way  was  reasonably  available  for  adop- 
tion by  the  plaintiff. 

(18)  .It  ia  not  alleged  that  plaintiff  could  have 
performed  his  duty  as  well  and  as  efficiently 
one  way  as  the  other. 

The  following  charges  were  refnsed  to  the 
defendant: 

(7)  If  yon  believe  from  the  evidence  that 
Tom  Spann  was  working  for  the  defendant. 
Corona  Coal  8c  Iron  Company,  at  the  time  of 
bis  injury,  you  should  find  for  the  defendant. 

(8)  Same  as  7. 

(18)  If  you  believe  from  the  evidence  that 
plaintiff  was  an  experienced  miner,  and  before 
going  under  the  rock  examined  the  same,  ana 
it  appeared,  in  the  judgment  of  a  man  of  expe- 
rience, reasonably  safe,  and  be  then  worked 
onder  it,  plaintiff  was  not  entitled  to  recover. 

(21)  Same  as  18. 

(22)  Same  as  18. 

(29)  If  you  believe  from  the  evidence  that 
plaintiff  was  an  experienced  miner,  and  just 
before  the  rock  fell  he  soanded  it,  and  it| 


sounded    perfectly   safe,  you   should   find   for 
the  defendant. 

(80),    (82),    (33),   and   (84)  Same  as  29. 

(47)  If  you  Believe  from  the  evidence  that 
it  was  not  plaintiff's  duty  to  look  after  the 
safety  of  the  roof  at  the  place  where  be  was 
injured,  plaintiff  is  not  entitled  to  recover. 

f48)  Same  as  47. 

(49 1  If  you  believe  from  the  evidence  that 
plaintiff  had  no  duties  to  perform  with  refer- 
ence to  the  rock  which  fell  upon  him  except 
upon  instructions  from  Bramigan,  and  that  ha 
bad  no  instructions  from  Bramigan  with  ref- 
erence to  it,  yon  should  find  for  the  defendant. 

(56)  and  (57)  Same  as  49. 

(67%)  Plaintiff  is  not  entiUed  to  recover 
more  than  nominal  damages  for  any  perma- 
nent decrease  of  earning  capacity. 
_  (58)  Under  the  evidence  plaintiff  is  not  en- 
titled to  recover  more  than  nominal  damages 
for  any  decrease  in  earning  capacity  in  the 
future. 

A.  F.  Flte,  of  Jasper,  for  appellant 
Ray  &  Cooner  and  J.  M.  Pennington,  all 
of  Jasper,  for  appellee. 

BROWN,  J.  The  case  was  submitted  to 
the  Jury  on  count  B  of  the  complaint  as 
amended.  The  right  of  action  stated  in  this 
count  Is  rested  upon  the  negligent  failure 
of  the  defendant  to  furnish  props  after  they 
had  l)een  properly  designated  and  marked, 
as  required  by  section  38  of  the  act  approved 
April  18,  1911,  entitled  "An  act  to  regulate 
the  mining  of  coal  in  Alabama."  Acts  1911, 
pp.  600-514. 

[1]  It  is  urged  that  the  holding  <m  the 
former  appeal  that  It  was  not  essential  to 
the  plaintiff's  right  of  action  that  he  aver 
and  prove  that  he  was  an  employfe  of  the 
defendant  is  unsound  and  should  be  over- 
ruled. 

This  statute  is  not  dealing  with  the  rela- 
tion of  master  and  servant,  but  with  the  sub- 
ject of  mining  coal,  and  it  provides  that  "it 
shall  be  the  duty  of  those  working  In  said 
mine  who  need  props  or  other  timbers  to  se- 
lect and  mark  the  same  when  needed  for 
propping  by  them,"  etc.;  and  when  so  mark- 
ed and  designated  "It  shall  be  the  duty  of 
the  operator  to  promptly  deliver,  or  cause  to 
be  delivered,  such  props  or  other  timbers  at 
the  place  designated."  The  terms  "those 
working  In  the  mines"  are  clearly  compre- 
hensive enough  to  Include,  and  do  include, 
all  workers  In  the  mine  who  are  rightfully 
there  at  work,  with  the  consent  or  on  the  iu- 
vltatlon  of  the  operator.  We  therefore  ad- 
here to  the  construction  given  to  this  statute 
on  the  former  appeal  for  the  reasons  stated 
in  the  authorities.  Corona  Coal  &  Iron  Co. 
T.  Spann,  203  Ala.  194,  82  South.  444:  Stith 
Coal  Co.  ▼.  Harris,  14  Ala.  App.  181,  68 
South.  797. 

[2]  The  defendant's  plea  of  contributory 
negligence  numbered  14  was  subject  to  the 
objection  pointed  out  by  the  seventeenth  and 
eighteenth  grounds  of  demurrer,  and  tha  d»- 
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miirrer  thereto  was  properly  sustained. 
Bedgood  V.  T.  R.  Miller  Mill  Co.,  202  Ala. 
289,  80  South.  364. 

[3, 4]  P.  R.  Savage,  a  wltneaa  called  by  the 
defendant,  testlfled: 

"I  had  a  convergation  with  him  [plaintiff]  at 
the  month  of  the  mine  a  ahort  time  after  he 
was  hurt,  about  the  time  he  waa  brought  oat, 
in  which  he  aaid  in  substance  that  he  was  try- 
ing to  pull  the  rock  down  with  a  pick  and  it  fell 
on  him." 

On  croBS-examlnation  wltnesa  further  stat- 
ed, without  objection: 

"I  had  a  conversation  with  him  after  that. 
The  time  of  which  I  am  talking  about  to  Mr. 
Fite  was  when  he  was  brought  out  of  the  mine 
with  bis  leg  broke,  and  the  second  conversation 
waa  at  the  blacksmith  shop.  *  *  *  I  think 
in  the  second  conversation  I  had  with  him,  I 
recalled  to  him  that  he  had  made  that  state- 
ment about  trying  to  pull  down  the  rock  and 
he  denied  it" 

After  the  witness  had  testlfled  that  the 
conversation  last  referred  to  occurred  some 
seven  or  eight  months  after  the  Injury,  the 
witness  was  asked  by  plaintUTs  counsel  on 
croes-examlnation : 

"And  he  told  yon  that  he  didn't  make  that 
statement,  didn't  he?" 

The  defendant  objected  to  this  question 
on  the  ground,  among  others,  that  it  called 
for  a  self-serving  dedaratlon.  This  objec- 
tion was  overruled,  and  the  witness  an- 
swered: 

"He  said  if  he  made  it  he  forgot  it  He  de- 
nied making  the  statement" 

Defendant  moved  to  exclude  the  answer, 
whldi  motion  was  overruled. 

The  bill  of  exceptions  will  be  constmed 
most  strongly  against  the  appellant  Mas- 
eey  v.  Smith,  73  Ah».  173;  Dudley  v.  Chilton 
County,  66  Ala.  593;  2  Mayf.  Dig.  488,  S  118. 
And  If  it  be  conceded  that  this  ruling  was 
error,  when  the  bill  of  exceptions  is  so  con- 
strued, it  appears  that  the  witness  had  pre- 
Tlonsly  testified  to  these  questions  without 
objection,  and  the  ruling  of  the  court  ap- 
pears to  be  without  Injury;  for.  If  the  ob- 
jection to  the  question  had  been  sustained, 
and  the  answer  excluded,  there  would  have 
been  left  before  the  Jury  this  testimony  In 
substance  at  least 

[6]  The  plaintiff  offered  evidence  tend- 
ing to  show  that  on  the  morning  of  the  day 
of  the  Injury  he  marked  and  set  apart  tim- 
bers, as  required  by  the  statute  and  the  rules 
of  the  mine,  to  be  delivered  at  plaintitTs 
place  of  work;  that  he  was  Injured  in  the 
afternoon,  about  3  o'clock,  nine  hours  later, 
and  the  timbers  had  not  been  delivered  up 
to  the  time  of  his  Injury.  The  witness  Har- 
grove, offered  by  the  defendant,  testified: 

"I  saw  the  timbers  being  taken  in  there  that 
morning.    •    *    *    They  were  going  in  as  I  waa 


coming  out  *  *  *  It  waa  somewhere  be- 
tween 9  and  10  o'clock  that  morning  when  I  saw 
them  going  to  13  right  I  was  in  there  after  I 
met  these  timbers  and  before  the  injury.  There 
were  timbers  unloaded  when  I  went  ba<^  in 
there  before  the  injury  at  13  right" 

In  view  of  the  testimony  ct  this  witness. 
It  was  permissible  for  the  plaintiff  to  show 
in  rebuttal  that  the  timbers  were  not  de- 
livered until  after  the  injury,  and  after  the 
plaintiff  bad  been  carried  out  of  the  mine, 
not,  of  course,  to  show  anterior  negligence 
as  an  Independent  fact,  but  In  contradiction 
of  the  testimony  of  the  witness  Hargrove. 
Bedgood  v.  T.  R.  Miller  Mill  Co.,  supra. 

The  evidence  tends  to  show  that,  while  the 
plaintiff  was  cutting  coal  in  the  mine  at  the 
place  designated  "two  face  13,  right,"  a 
rock  feu  from  the  roof  upon  the  plaintiff 
inflicting  the  Injuries  for  which  he  claims 
damages.  The  rock  which  fell  upon  him 
was  what  is  known  In  mining  parlance  as  a 
"horseback  or  roll."  The  plaintiff  was  per- 
forming the  duties  of  "shift  man,"  and, 
while  the  evidence  shows  that  it  was  not 
his  general  duty  to  look  after  the  roof  of 
the  mine  and  make-  it  safe — this  duty  not 
arising  unless  he  was  spedally  ordered  by 
someone  In  authority  to  do  so — ^yet  there 
was  evidence  tending  to  show  that  It  was 
a  part  of  his  duty  to  cut  the  loose  coal  at 
the  "face"  after  a  shot  was  made  and  to 
make  the  place  safe  for  the  midline  man, 
so  that  the  coal  would  not  fall  on  the  "scrap- 
per." There  was  also  evidence  tending  to 
show  that  when  "a  horseback  or  roll"  Is  en- 
countered in  the  work  the  rules  require  that 
the  rock  be  sounded,  and  If  it  sounds  unsafe 
the  ro<&  must  be  iwlled  down,  but  If  It 
sounds  safe  the  rule  requires  the  rock  to  be 
propped  or  timbered,  If  it  can  be  done,  so  as 
to  guard  against  the  elements  of  danger  at- 
tending the  roof  affected  with  such  rock. 
The  evidence  further  shows  that  the  rock 
was  sounded  by  the  plaintiff  before  he  pro- 
ceeded with  the  work  and  it  "sounded  safe," 
that  It  was  so  situated  that  it  could  have 
been  propped  or  timbered  and  made  safe  if 
the  timbers  had  been  availablo,  but  that  the 
timbers  designated  had  not  been  delivered 
and  no  timbers  were  available  for  making 
this  rock  safe.  Tbe  evidence  further  tend- 
ed to  show — and  it  was  for  the  Jury  to  so 
find — that  the  danger  was  not  so  imminent 
or  obvious  as  that  a  reasonably  prudent  per- 
son, situated  as  plaintiff  was,  would  not 
have  proceeded  with  the  work,  and  plain- 
tiff In  undertaking  to  remove  the  loose  coal 
from  the  "face"  that  had  been  left  by  the 
shot,  aa  was  his  duty  to  do,  was  injured  by 
the  rock  falling  upon  him. 

[6]  In  view  of  these  phases  of  the  evi- 
dence. It  cannot  be  said  as  a  matter  of  law 
that  there  was  no  proximate  causal  connec- 
tion between  plaintiff's  Injuries  and  the 
negligence  of  the  defendant  in  falling  to  de- 
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liver  the  props  or  ttmbers  at  plaintUTa  place 
of  work,  and  hence  the  affirmative  diarge 
requested  by  the  defendant  was  properly 
refused.  Amerson  y.  Corona  Coal  dc  Iron 
Co.,  IM  Ala.  173,  69  South.  601;  Southern 
Ry.  Co.  V.  McGowan,  149  AU.  440,  43  South. 
378;  Bear  Creek  Mill  Co.  t.  Parker,  134  Ala. 
293,  32  South.  700. 

On  the  same  hypothesis  charges  7,  8,  18, 
21,  22,  29,  30,  32,  33,  34,  47,  48,  49,  66,  and 
57  were  properly  refused.  Southern  By. 
Co.  T.  MoGowan,  149  Ala.  440,  43  South.  S78; 
Bear  Creek  Mill  Co.  v.  Parker,  134  Ala.  293. 
82  South.  700;  Corona  Coal  &  Iron  Co.  v. 
Spann,  203  Ala.  194,  82  South.  444;  Stlth 
Coal  Co.  V.  Harris,  14  Ala.  App.  181.  68 
South.   797. 

[7]  Charges  57%  and  S8  ignore  the  phas- 
es of  the  evidence  tending  to  show  that 
plaintlft  was  permanently  incapacitated  to 
do  the  class  of  work  that  he  was  engaged 
In  doing  before,  he  received  the  injury,  and 
were  therefore  properly  refused. 

[8]  Charges  24  and  52  were  covered  by 
charges  4.  5,  6,  11,  17,  23,  26,  50,  51,  and  63, 
given  at  the  instance  of  the  defendaut. 

[1]  The  court  at  the  instance  of  the  de- 
fendant gave  the  following  special  charges: 

"(4)  If  yoo  believe  from  the  evidence  that 
the  danger  of  the  rock  faUing  could  have  been 
discovered  by  the  plaintiff  by  proper  examina- 
tion, and  he  failed  to  make  such  ezaminntion 
of  the  same,  you  should  find  for  the  defendant. 

"(5)  If  you  believe  from  the  evidence  that 
the  danger  of  the  rock  falling  could  not  have 
been  discovered  by  proper  examination,  yon 
should  find  for  the  defendant. 

"{6)  It  was  the  duty  of  plaintiff  to  examine 
the  rock  over  the  place  where  he  was  working." 

After  verdict  for  the  plaintiff,  defendant 
made  motion  for  a  new  trial  on  the  ground, 
among  others,  that  the  verdict  was  contra- 
ry to  the  law  as  given  in  these  charges,  and 
now  insists  that  a  verdict  for  the  plaintiff 
under  the  evidence  in  the  case  could  not  be 
rendered  without  violating  these  instruc- 
tions. We  do  not  think  this  contention  can 
be  sustained.  As  heretofore  stated,  the  evi- 
dence shows  that  the  plaintiff  did  examine 
the  rock,  making  the  usual  test,  that  it 
"sounded  safe,"  but  the  rode  was  of  such 
nature  that  it  showed  an  element  of  danger 
unless  it  was  properly  timbered  or  propped. 
However,  it  was  open  for  the  Jury  to  find 
that  this  danger  was  not  so  imminent  or 
obvious  that  a  reasonably  prudent  man,  cir- 
cumstanced as  plaintiff  was,  would  have 
abandmed  his  work,  and,  if  this  was  true, 
he  was  not  guilty  of  contributory  negligence 
in  proceeding  without  the  props.  The  stat- 
ute presupposes  that  such  danger  may  arise, 
and  its  purpose  in  imposing  a  duty  on  the 
mine  operator  to  furnish  props  is  to  afford 
the  means  of  eliminating  the  danger.  In 
the  absence  of  such  danger  making  the  use 


of  the  timbers  and  props  necessary,  no 
causal  connection  can  be  shown  between  an 
injury  resulting  from  a  failure  to  furnish 
such  props  and  the  negligence  on  the  part 
of  the  operator  in  failing  to  furnish  them. 
To  hold  that  when  such  danger  arises, 
though  not  obvious  or  imminent,  the  work- 
man must  assume  the  risk  of  proceeding  or 
abandon  the  work,  or  he  is  guilty  of  ccmtrl- 
butory  negligence  in  proceeding  with  the 
work,  would  take  the  very  life  out  of  the 
statute  and  destroy  its  purpose,  which  is  to 
protect  human  life. 

This  disposes  of  all  questions  presented 
In  argument  on  the  assignments  of  error, 
and,  finding  no  reversible  error,  the  Judg- 
ment of  the  circuit  court  will  be  affirmed. 

Afllrmed. 

ANDERSOX,  C.  J.,  and  SATRB  and 
6ABDNEB,  JI.,  concur. 


BRILLIANT   COAL   CO.  V. 
(6  DIv.  28.) 


(aO&  Ala.  g») 
BARTON. 


(Supreme  (^nrt  of  Alabama.    Dec.  2,  1920.) 

1.  Appeal  and  error  i$=3 1 064(1)— Charge  givea 
for  Injured  ooal  miner  not  reversible  error. 

In  a  coal  miner's  action  for  Injuries,  charge 
given  for  plaintiff  that,  while  the  court  bad  in- 
structed the  Jury,  at  the  request  of  defendant 
company,  that  it  did  not  owe  plaintiff  the  duty 
to  make  the  rock  which  fell  on  plaintiff  safe, 
yet  by  giving  the  charge  the  court  did  not  mean 
that  defendant  did  not  owe  plaintiff  the  duty 
to  see  the  rock  was  reasonably  safe,  contain- 
ing no  erroneous  Btatement  of  law,  and  being 
correct  so  far  as  it  went  as  a  statement  of 
fact,  was  not  reversible  error. 

2.  Appeal  and  error  «=>  1064 (2)— Charge  sa- 
perfldally  on  afiect  of  evidenoe  not  reversible 
error. 

In  a  coal  miner's  action  for  injury,  inatmc- 
tion  that  if  a  mule  was  delivered  to  the  miner 
without  reins  it  was,  in  effect,  a  command  by 
his  superior  to  drive  the  mule  in  the  mines 
without  reins,  though  superficially  open  to  ob- 
jection that  it  was  a  charge  on  the  effect  of  the 
evidence,- in  violation  of  Code  1907,  |  6382, 
was  not  reversible  error. 

3.  Evidenoe  (S=>47l  (17)— Question  calculated 
to  siiolt  opinion  amounting  to  truism  properly 
excluded. 

In  a  coal  miner's  suit  for  injuries,  the  trial 
court,  after  plaintiff's  witness  had  testified  on 
cross-examination  that  in  mining  a  man  has 
to  use  bis  judgment  about  the  proper  thing 
to  db'  with  reference  to  the  roof,  did  not  err 
in  sustaining  objecti(»  to  d^endant's  next 
question,  "It  depends  on  the  conditions  as  they 
appear  to  exist  in  each  particular  place?"  as 
the  question  called  for  an  expression- of  opin- 
ion amounting  to  a  truism. 

4.  Damages  ®s> 1 73(1)— Evidence  admissible  oa 
Issue  of  decreased  earning  capacity. 

In  a  coal  miner's  action  for  injuries,  there 
was  no  error  in  allowing  plaintiff  miner  to  show 


tt=»For  other  cases  see  same  topic  and  KSy-NUHBER  In  all  Key-Numbered  Dlcesu  and  ladaxae 
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that  since  his  Injnir  he  had  been  unable  t»  set 
employment,  or  that  he  had  never  had  much 
■chooling,  be  having  alleged  permanent  injury 
and  claimed  damages  for  decreased  earning  ca- 
jMcity;  the  testimony  being  admitted  merely 
to  shed  light  on  the  claim  (or  such  decreased 
earning  capacity. 

5.  Trial  «s>260(l)— No  error  In  refnsal  of  re- 
quest*  oovered  by  charge. 

Where  the  proposition  of  a  charge  refused 
defendant  was  substantially  and  fairly  cover- 
ed by  the  oral  charge  and  by  special  taistruc- 
tions,  its  refusal  ia  not  cause  for  reversal,  un- 
der Code  1907,  I  6864,  as  amended  by  Acts 
1915,  p.  Slfi. 

6.  Trial  «s»253  (7)— General  afflmatlve  oherge 
Ignoring  plaintiff's  Begllgeace  properly  re- 
fused. 

In  a  coal  miner's  action  for  injuries,  in 
Wew  of  the  evidence,  defendant's  requested 
charge,  amounting  to  the  general  afSrmative 
charge  for  It,  was  property  refused;  it  being 
radically  wrong  in  failing  to  hypothesize  neg- 
ligence on  the  part  of  plaintiff. 

7.  Master  and  servant  «=>293(I4)— Instrjction 
properly  refused  as  In  derogation  of  mine 
owner's  general  duty  to  use  oare. 

In  a  coal  miner's  action  for  injuries  when 
Us  mule  swerved  from  its  customary  coqrse 
and  atmck  a  prop,  causing  a  rock  to  fall,  in- 
struction that,  if  the  timber  supporting  the 
rock  was  from  six  to  eight  feet  from  the  route 
along  which  plaintiff's  mule  usually  traveled, 
the  same  degree  of  care  would  not  be  required 
of  defendant  coal  company  with  reference  to 
the  prop  as  would  be  required  if  it  was  in  close 
proximity  to  the  track,  was  properly  refused, 
as  seeming  to  derogate  from  the  proposition 
of  defendant's  general  duty  to  exercise  rea- 
sonable care. 

8.  Master  and  servant  <S=9293(I)— Instruction 
properly  refused  as  misleading. 

In  a  coal  miner's  action  for  injuries,  charge 
requested  by  defendant  company,  purporting  to 
enlighten  the  jury  in  respect  of  what  constitut- 
ed negligence,  Iteld  properly  refused,  as  failing 
of  any  useful  defimtion  of  negligence  and  being 
partial,  imperfect,  and  misleading. 

9.  Master  and  servant  Q=>97(2)— Mine  owner's 
duty  to  prop  roof  not  limited  by  anticipation 
of  superintendent. 

Defmdant  coal  mining  company's  duty  to 
its  mtile  driver  in  respect  to  propping  a  rock  in 
the  roof  or  responsibility  for  consequences  of 
failure  was  not  limited  by  matters  actually  an- 
ticipated by  its  bank  boss  or  superintendent, 
and  a  charge  requiring  verdict  for  defendant, 
unless  its  boss  should  have  anticipated  the 
chance  blow  against  the  prop  which  led  to  the 
accident,  was  properly  refused. 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty; 3.  J.  Curtis,  Judge. 

Action  by  Mutie  Barton  against  the  Bril- 
liant Coal  Company  for  damages  for  per- 
sonal injuries  suffered  iu  a  mine  of  the  de- 
lendant's.  Judgment  for  the  plaintiff,  and 
defendant  appeals.    Affirmed. 


For  die  pleautngs  and  some  of  the  facts, 
see  former  opinion  (203  Ala.  38,  81  So.  828). 

The  following  Is  charge  2,  given  for  the 
plaintiff: 

(2)  While  the  court  has  instructed  the  jury, 
at  the  request  of  the  defendant,  that  the  de- 
fendant did  not  owe  the  plaintiff  the  duty  to 
make  the  rock  which  fell  on  plaintiff  safe,  yet 
by  giving  said  charge  the  court  did  not  mean 
that  the  defendant  did  not  owe  the  plaintiff  the 
duty  of  seeing  that  said  rock  was  reasonably 
safe. 

The  following  charges  were  refused  to  the 
defendant: 

(11)  I  charge  yon  that  if  the  rock  which  fell 
upon  the  plaintiff  was  sufficiently  propped  and 
supported  so  as  to  be  held  up  in  the  ordinary 
and  usual  working  and  operaition  of  the  mine, 
and  the  usual  and  ordinary  operation  in  the 
room  where  said  rock  was  located,  defendant 
cannot  be  charged  or  held  accountable  for  neg- 
ligence for  failing  to  exercise  the  degree  of 
care  required  with  reference  to  propping  said 
rock. 

(17)  If  you  believe  from  the  evidence  that 
the  (Urect  and  immediate  proximate  cause  of 
the  rock  falling  and  injuring  plaintiff  was  the 
act  of  plaintiff  in  causing  the  mule  to  come  in 
contact  with  the  prop  under  said  rock  and 
knock  said  prop  under  said  rock  down,  as  set 
up  in  any  of  the  defendant's  pleas,  this  was 
such  an  intervening  efficient  cause  as  would 
prevent  a  recovery  by  plaintiff,  and  you  should 
find  a  verdict  for  defendant. 

(23)  If  you  believe  from  the  evidence  that 
the  timber  supporting  the  rock  which  fell  upon 
the  i^aintiff  was  from  six  to  eight  feet  from 
the  rock  along  which  the  mule  usually  and  or- 
dinarily traveled  in  the  usual  and  ordinary  op- 
eration of  the  work,  the  same  degree  of  care 
would  not  be  required  of  defendant,  or  its  fore- 
man in  charge,  with  reference  to  said  prop,  as 
would  be  required  if  the  prop  was  at  a  point 
in  such  dose  proximity  to  the  track  as  that  the 
mule  or  the  driver,  in  the  ordinary  and  usual 
working  of  the  mine,  might  be  expected  to 
come  in  contact  with  said  prop. 

(52)  In  order  to  entitle  plaintiff  to  a  ver- 
dict (or  failure  of  defendant,  or  its  foreman 
in  charge,  to  prop  the  rock  or  take  it  down,  it 
is  not  sufficient  (or  you  to  believe  from  the 
evidence  that  the  said  rock  might  have  been 
taken  down  with  entire  safety,  or  that  it  might 
have  been  more  securely  propped. 

(61)  Unless  you  believe  from  the  evidence 
that  the  rock  was  so  loosely  propped  that  a 
chance  blow  such  as  knocked  the  prop  down 
would  knock  it  down,  and  that  such  a  chance 
blow  against  the  prop  should  have  been  an- 
ticipated by  the  defendant's  bank  boss  in  the 
exercise  of  ordinary  care,  under  the  circum- 
stances, in  the  ordinary  course  of  mining  op- 
erations in  that  place,  you  should  find  for  the 
defendant. 

A.  F.  Flte  and  J.  H.  Bankhead,  Jr.,  both 
of  Jasper,  for  appellant 

Lacy,  Lacy  &  Shepherd,  of  Jasper,  for  ap- 
pellee. 

SAYRB,  J.  This  Is  the  second  appeal  la 
this  case,  203  Ala.  88,  81  South.  82a    The 


A=»Por  other  cases  see  same  topic  and  KBT-NVMBBR  IB  all  Key-Numbered  Dlsesta  and  Indexes 


Digitized  by 


Google 


832 


87  SOUTHERN  BEPOBTEB 


pleadings  on  the  last  trial  were  the  same 
as  on  the  first,  and  are  sufficiently  shown  in 
the  report  cited  above.  Errors  now  assigned 
are  based  on  Instructions  given  or  refused 
and  sundry  rulings  on  questions  of  evidence. 

[1]  Charge  2,  given  for  plaintiff,  was  re- 
quested in  an  effort  to  explain  a  charge 
which  bad  been  given  for  the  defendant 
The  explanatory  charge  might  well  have  been 
refused,  for  that  it  asserted  no  proposition  of 
law.  Furthermore,  as  an  ezxiianatlon,  It, 
along  with  the  charge  explained,  failed  of  Its 
purpose  to  aid  the  jury  to  an  understanding 
of  the  issues  in  the  cause  because,  though 
asserting  in  a  way  that  defendant  employer 
could  not  be  held  as  an  Insurer  of  plaintiff 
employe's  safety,  it  omitted  to  predicate  de- 
fendant's duty  to  exercise  reasonable  dili- 
gence to  that  end,  without  which  statement 
the  charge,  even  if  it  had  been  otherwise 
unobjectlonahle,  was  incomplete  and  mislead- 
ing. However,  it  contained  no  erroneous 
statement  of  law,  and  as  a  statement  of  fact 
it  was  no  doubt  correct  as  far  aa  it  went,  so 
that  reversible  error  cannot  be  affirmed  of 
the  court's  action  in  submitting  it  to  the  jury. 

[2]  The  court  in  Its  oral  charge  to  the  Jury 
said: 

"If  the  animal  was  delivered  to  him  [plaintifi] 
without  reins,  that  was,  in  eSact,  a  command 
by  his  Buperior  to  so  drive  the  mule  in  the 
mine  without  reins." 

Plaintiff  before  and  at  the  time  of  his  in- 
Jury  was  employed  by  defendant  to  drive  a 
mule  in  its  mine.  The  evidence  showed  with- 
out contradiction,  or  the  possibility  of  ad- 
verse inference,  that  the  mule  had  been  given 
in  charge  to  plaintiff  to  be  driven,  as  was  cus- 
tomary, without  reins.  The  mule  swerved 
from  the  path  on  which  it  was  being  driveb 
and  BO  came  Into  contact  with  and  displaced 
the  prop  defendant  bad  set  up  to  hold  up  the 
rock  which  fell  upon  plaintiff.  Several  pleas 
imputed  contributory  negligence  to  plain- 
tiff by  reason  that  he  undertook  to  drive 
the  mule  without  reins.  It  is  urged  for  error 
against  that  part  of  the  court's  diarge  quoted 
above  that  it  was  a  charge  upon  the  effect 
of  the  evidence  and  violated  section  6362  of 
the  Code,  wlildi  inhibits  the  court  to  "charge 
upon  the  effect  of  the  testimony,  unless  re- 
quired to  do  so  by  one  of  the  parties."  The 
phraseology  of  the  charge  lends  Itself  super- 
ficially to  the  argument  for  error;  but  it 
will  be  observed  upon  analysis  that  tlie  only 
fact  involved,  viz.,  the  delivery  of  the  animal 
to  plaintiff  without  reins,  was  stated  with 
hypothesis,  and  that  the  further  statement 
of  the  charge  was  not  upon  the  effect  of  evi- 
dence but  upon  the  legal  effect  of  the  fact 
hypothesized.  That  legal  effect  was  correct- 
ly stated.  It  was  so  held  on  the  former  ap- 
VetiL  There  was  no  reversible  error  in  giv- 
ing the  charge. 

[3]  After  appellee's  witness  Bam  Cain  had 
testified  on  cross-examination  tliat  "in  mining 


a  man  who  la  doing  the  work  has  to  use  his 
Judgment  about  the  proper  thing  to  do  with 
reference  to  the  roof,"  the  court  sustained 
an  objection  to  defendant's  next  question,  "It 
depends  on  the  conditions  as  they  appear  to 
exist  In  each  particular  place?"  The  ques- 
tion called  for  and  expected  an  expression  of 
opinion  by  the  witness  that  would  have 
amounted  to  a  truism.  All  human  conduct  de- 
pends on  circumstances  or  conditions  as  they 
appear.  We  cannot  conceive  that  defendant, 
by  this  ruling  of  the  court,  lost  anything  the 
denial  of  which  would  Justify  a  reversal  of 
the  Judgment  In  this  cause,  and  it  is  of  uo 
consequence  in  tills  regard  that  at  other 
points  the  court  may  have  allowed  the  plain- 
tiff to  ask  similar  questions. 

[♦]  There  was  no  error  in  allowing  plain- 
tiff to  show  that  since  his  injury  he  had  been 
unable  to  get  employment  or  that  he  had 
never  had  much  schooling.  Plaintiff  had  al- 
leged permanent  Injury  and  claimed  damages 
for  decreased  earning  capacity.  The  proof 
tended  to  sustain  his  allegation  and  claim, 
and  the  testlmouy  here  in  question  was  by 
the  court  admitted  to  the  Jury  for  the  limited 
purpose  of  shedding  light  on  the  claim  of 
damages  for  decreased  earning  capacity.  It 
tended  to  prove  that  plaintifTs  injury  had 
affected  Ills  ability  to  earn  a  living  in  the 
line  of  work  he  had  previously  followed  and 
that  clerical  employment  was  not  open  to 
him.  M.  &  O.  K.  Co.  T.  George,  94  Ala.  199, 
222,  10  South.  145;  Helton  v.  Ala.  Midland 
R.  Co.,  97  Ala.  276>  12  South.  276;  17  Cyc 
900-904. 

[S]  The  proposition  of  charge  11,  refused 
to  defendant,  was  substantially  and  fairly 
covered  by  the  oral  charge  and  by  special  In- 
structions. Its  refusal  is  therefore  not  a 
cause  for  reversal.  Code,  i  5364,  as  aL.end- 
ed,  Acts  1915,  p.  815. 

[6]  Charge  17  was  properly  refused  to  de- 
fendant. Considered  with  reference  to  the 
testimony,  it  amounted  to  the  general  affirma- 
tive charge  for  defendant  The  charge  was 
radically  wrong  in  falling  to  hypothesize  neg- 
ligence on  the  part  of  plaintiff. 

[7]  Charge  23.  The  fact  that  the  prop  was 
six  or  eight  feet  from  the  track  along  which 
the  mule  usually  traveled  was  to  be  consid- 
ered by  defendant  In  its  dealing  with  that 
prop.  Nevertheless  the  degree  of  care  to  be 
exercised  with  respect  to  It  was  precisely 
the  degree  to  be  exercised  by  defendant  for 
the  care  of  its  employes  while  engaged  in  the 
performance  of  their  duties ;  everywhere  and 
always  it  was  its  duty  to  exercise  reason- 
able care ;  but  the  charge  seemed  to  derogate 
from  this  proposition,  may  have  been  mis- 
understood by  the  Jury,  and  ao  was  refused 
without  error. 

[8]  Charge  52  was  properly  refused,  be- 
cause, wliile  purporting  to  enlighten  the  Jury 
in  respect  to  what  constituted  negligence,  it 
failed  of  any  useful  definition.  It  was  par- 
tial, imperfect,  and  misleading. 
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[I]  Defendant* ■  duty  In  the  premises,  or 
responsibility  for  consequences,  was  not  to 
be  limited  by  the  actual  anticipation  of  its 
bank  boss,  or  superintendent.  "A  persmi 
gnllty  of  negligence  is  resiwnslble  for  all 
consequences  which  prudent  and  experienced 
men,  fully  acquainted  with,  all  the  circum- 
stances which  in  fact  existed,  whether  they 
could  have  been  ascertained  by  reasonable 
diligence  or  not,  would,  at  the  time  of  the 
negligent  act,  have  thought  reasonably  pos- 
sible to  follow,  If  they  had  occurred  to  his 
mind."  Woodward  Iron  Co.  v.  Gamble,  203 
Ala.  20,  81  South.  810.  Charge  61  was  there- 
fore well  refused  to  defendant. 

We  have  considered  seriatim  every  assign- 
ment of  error  argued  In  brief  for  appellant 
without  finding  error  to  Justify  a  reversal. 

Affirmed. 

ANDERSON,  C.  J.,  and  GAEDNUR  and 
BROWN,  JJ,  mncnr. 


(205  Ala.  197) 

WALKER  V.  STATE.    («  DIv.  127.) 

(Supreme  Court  of  Alabama.    Jan.  18,  1921.) 

i.  Hoialoida  4t=>  1 94— Details  olir  prsvlous  ea- 
eountar  ieadlag  Hp  to  siiootlog  held  properly 
excluded. 
In  a  prosecution  for  homicide,  where  it  ap- 
peared that  earlier  in  the  evening  accused  had 
a  difficulty  with  a  white  boy,  and  thereafter  a 
crowd  of  men  threatened  to  attack  him,  but, 
on  his  retreating  to  his  father's  house,  they 
returned  to  the  town  and  secured  the  assist- 
ance of  a  marshal,  who  was  shot  by  accused 
when  he  and  the  men  approached  the  house, 
evidence  of  the  occurrence  of  the  previous  en- 
counters was  admisaible  to  show  the  state  of 
mind  of  accused,  and  as  tending  to  give  basis 
for  his  apprehension,  but  it  was  not  error  for 
the  court  to  exclude  evidence  of  the  details  of 
what  was  said  and  done  at  those  encounters. 

2.  Homlelde  «s»29S— Requested  charges  on 
authority  of  town  marshal  ovtslde  of  town 
held  not  abstract. 

In  a  prosecution  tor  homicide  occurring 
outside  the  town  limits,  where  it  appeared  that 
deceased  was  the  town  marshal,  who  had  gone 
to  the  place  at  the  request  of  men  who  had 
had  trouble  with  accused  earlier,  and  that  de- 
ceased was  referred  to  by  the  witnesses  as  an 
officer,  requested  charges  by  accused  that  the 
officer  had  no  more  authority  on  the  premises 
than  private  citizens  were  not  abstract,  and 
it  was  error  to  refuse  them,  especially  where 
one  Juror  had  asked  the  Judge  as  to  the  author- 
ity of  deceased,  and  bad  been  told  that  was 
not  in  the  case. 

3.  Homicide  «=»l  18(3)— Person  to  not  bound 
to  retreat  from  his  dwelling  or  curtilage. 

A  person  attacked  in  his  own  dwelling  is 
not  bound  to  retreat  before  defending  himself, 
and  tbis  doctrine  applies  also  to  the  curtilage. 
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4.  Hofflldde  «=3l  18(3)— Guest  In  dwelling  of 
another  Is  entitled  to  same  protection  as  oe> 
oupaat. 

The  right  to  defend  one's  self  without  re- 
treating  while  within  the  dwelling  extends  to 
guests  in  a  dwelling  bouse,  as  well  as  to  the 
owner  or  more  permanent  occupants  thereof. 

5.  Homicide  e=>i  18(3)— Dwelling  house  can  be 
used  only  for  defense. 

The  protection  of  the  dwelling  house  is 
given  for  defensive  purposes  only,  and  cannot 
be  used  for  any  offensive  purpose. 

6.  HOfflloide  «=9300  (7)— Charge  accused  was 
required  to  retreat  held  erroneous  under  the 
evidenoe. 

Where  defendant's  theory,  sustained  by  evi- 
dence, was  that  he  fired  the  fatal  shot  while 
he  was  within  the  yard  surrounding  his  father's 
house,  from  which  he  was  going  to  his  own 
house  next  door,  when  he  was  accosted  in  the 
dark  by  a  crowd,  who  refused  to  explain  their 
presence,  it  was  error  for  the  trial  court  to 
instruct  the  jury  that  the  law  required  accused 
to  retreat  under  the  circumstances,  whether  he 
was  in  the  yard  or  in  the  house. 

7.  Homldde  «=>!  18(3)— Yard  cuUlde  dwelling 
house  Is  writhin  curtilage. 

Accused  was  within  the  curtilage  of  his 
father's  dwelling,  while  crossing  the  yard  sur- 
rounding it  to  the  fence,  which  separated  it 
from  his  own  premises,  so  as  not  to  be  required 
to  retreat  when  attacked  there. 

8.  Criminal  law  «s>38l>— Defendant  cannot  be 
cross-examined  as  to  prior  diffloulties. 

A  defendant  cannot,  on  cross-examination, 
be  questioned  as  to  prior  difficulties  with  other 
persons,  though  he  bad  introduced  witnesses 
to  testify  to  his  good  reputation  for  peace  and 
quiet,,  and  those  witnesses  could  have  been 
cross-examined  as  to  such  previous  difficulties. 

9.  Criminal  law  «=>l  l70>/2(2)— Ouallfled  de- 
nials do  not  make  cross-examination  as  to 
previous  difficulties  harmless. 

Brror  in  permitting  cross-examination  of 
accused  as  to  previous  difficulties  was  not  ren- 
dered harmless  by  answers  denying  the  diffi- 
culties, where  such  denials  were  greaUy  quali- 
fied, and  many  of  the  questions  were  of  such 
character  as  to  allow  race  prejudice  and  pas- 
sion. 

Appeal  from  Circuit  Court,  Jefferson  C!oun- 
ty;  H.  P.  Heflin,  Judge. 

Henry  Walker,  Jr.,  was  convicted  ot  mar. 
der  in  the  second  degree,  and  he  appeals.  Re- 
versed and  remanded. 

Appellant  was  indicted  for  the  murder  of 
one  W.  F.  Granger,  and  convicted  of  murder 
In  the  second  degree,  and  his  punishment 
fixed  at  25  years'  imprisonment  He  relied 
upon  self-defense. 

The  deceased,  a  white  man  63  years  of  age^ 
was,  at  the  time  he  waa  killed,  town  marshal 
of  the  municipality  of  Tarrant  City.  The  de- 
fendant, who  is  a  negro  23  years  of  age,  lived 
at  Dolcito,  which  was  beyond  the  corporate 
limits  and  police  Jurisdiction  of  Tarrant  City. 
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The  Uning  occnrred  on  the  night  of  March 
20,  1920,  in  the  front  yard  of  Henry  Walker, 
Sr.,  the  father  of  the  defendant,  who  resided 
next  door  to  defendant  On  the  afternoon  of 
the  killing  the  defendant  went  hunting;  re- 
tnrnlng  to  hla  father's  home,  he  left  his  shot- 
gun behind  the  kitchen  door,  and  he  and  hla 
wife  wmt  to  Tlsit  relatives  at  or  near  Tar- 
rant City.  On  their  return  home,  and  while 
passing  Tarrant  City,  the  evidence  tends  to 
show  that  defendant  had  an  encounter  with 
Elmer  Gonnell,  a  Ift-year  old  white  boy— 
the  latter  testifying  that  he  ran  Into  the  de- 
fendant's wife,  and  the  defendant  slapped 
bim  down.  The  questions  a^ed  the  defend- 
ant as  to  what  occurred,  and  whether  or  not 
he  struck  the  boy,  were  objected  to  by  the 
state.  The  defendant  and  hla  wife  then  pro- 
ceeded on  their  way  home,  and  In  the  mean- 
while Connell  told  other  boys  and  young  men 
about  the  difficulty,  and  they  (about  eight 
In  number)  hired  a  Jitney — some  of  the 
young  men  having  pistols  and  flash  lights — 
and  went  in  pursuit  of  the  defendant,  over- 
taking him  and  his  wife  at  the  foot  o(  the 
bill  near  his  father's  house.  Some  of  the 
crowd  got  out  of  the  jitney  and  ran  In  the  di- 
rection of  the  defendant 

The  defendant's  evidence  tends  to  show 
that  at  that  time  they  holloed,  "shoot  him!" 
applying  an  opprobrious  epithet,  .and  "also 
shoot  herl"  The  defendant  and  his  wife  then 
went  into  his  father's  house.  The  crowd  then 
dedded  to  return,  and  the  evidence  tended  to 
show  that  they  went  to  Tarrant  City,  and  ap- 
plied to  "Judge"  Thomas,  a  justice  of  the 
peace,  to  procure  a  "search  warrant"  for  him, 
which  was  refused,  niey  then  proceeded  to 
find  the  town  marshal  (the  deceased),  re- 
ferred to  In  the  evidence  of  "Officer  Granger." 
This  was  about  8  o'clock  at  night,  dark  and 
drizzling  rain.  Granger  agreed  to  accompady 
them  to  defendant's  house,  or  to  his  father's 
house,  where  he  was  at  the  tlipe.  The  evidence 
tends  to  show  there  were  about  nine  In  the 
car  on  the  second  trip,  that  the  car  was  not 
stoi^ed  as  near  to  the  house  as  on  the  first 
trip,  and  that  the  lights  were  extinguished, 
and  five  members  of  the  crowd  started  up 
the  hill  to  the  house  of  defendant's  father. 
This  was  about  30  or  40  minutes  after  the 
first  trip.  Officer  Granger  and  one  Sandlln 
had  flash  lights,  the  latter  having  a  pistol 
also;  but  no  witness  testified  that  Officer 
Granger  was  armed,  although  a  scabbard  and 
cartridge  belt  were  found  on  his  body.  Dur- 
ing this  intervening  time  the  defendant  and 
his  wife  remained  In  hia  father's  house  with 
the  rest  of  the  family.  The  house  of  defend- 
ant's father  was  Lrshape,  with  two  front  en- 
trances, one  at  the  west  and  another  on  the 
east  of  the  house.  Defendant's  house  was 
east  of  and  adjoining  his  father's— a  fence 
being  on  the  dividing  line,  with  a  gateway 
between,  being  located  in  the  northeast  cor- 
ner of  the  elder  Walker's  front  yard,  and 


there  was  a  diattnct  pathway  leading  from 
the  eastern  front  entrance  to  the  gate. 

The  evidence  for  the  state  tended  to  show 
that  Officer  Granger  and  Sandlln  approadbed 
the  front  entrance  of  the  house,  and  had 
reached  the  spot  near  the  steps  of  the  front 
porch,  but  had  neither  called  out  nor  flashed 
any  lights,  when  suddenly  a  gun  was  fired 
from  the  door  of  the  house,  and  Granger  was 
killed.  Tile  defendant's  evidence  was  to  the 
effect  that,  after  remaining  In  hla  father's 
house  some  30  or  40  minutes,  he  and  his  wife 
decided  to  go  home,  and  started  through  the 
kitchen  and  dining  room  out  Into  the  yard, 
and  Into  the  path  leading  to  the  gateway  be- 
tween his  premises  and  that  of  his  father's, 
and  that  at  this  time  he  did  not  know  any 
one  was  at  or  near  the  premises;  that  as 
he  passed  through  the  kitchen  he  picked  up 
his  gun,  which  he  had  previously  left  there, 
and  as  he  reached  a  point  in  the  path  in 
his  father's  yard,  near  the  end  of  the  front 
porch,  a  flash  light  was  turned  upon  him, 
and  be  saw  nome  one  near  the  steps,  and  he 
called  "Who's  thatf"  and  then  another  flash 
light,  and  another.  With  three  flash  lights 
on  him,  and  asking  "Who's  that?"  and  re- 
ceiving no  reply,  he  flred  the  gun  without 
placing  it  to  his  shoulder;  that  at  the  time 
he  flred  the  man  who  was  near  the  steps  was 
coming  toward  him.  The  defendant  offered 
evidence  to  substantiate  this  theory,  and  fur- 
ther testified  that  be  never  had  had  any 
trouble  or  difficulty  with  Officer  Granger,  and 
did  not  know  him.  He  went  to  the  home  of 
relatives  that  night,  and  the  next  morning 
surrendered.  The  defendant  offered  numer- 
ous witnesses  who  testified  to  his  good  char- 
acter for  peace  and  quiet 

The  defendant,  testifying  in  his  own  be- 
half, was  asked  upon  cross-examination  by 
the  state  numerous  questions  as  to  any  other 
difficulties  or  troubles  he  had  had.  Some  of 
the  questions  asked  were: 

"Q.  Haven't  you  had  several  difficulties  with 
white  people  out  there?    A.  No,  sir. 

"Q.  Have  you  bad  any  difficulties  out  there? 
A.  I  have  bad  but  one. 

"Q.  Who  was  that  with?  A.  A  gang  of  boys 
got  after  me  down  there  one  night 

"Q.  I  will  ask  you  if  you  had  any  difficulty 
with  a  motorman  or  conductor  on  the  Boyles 
line.  A.  No,  air;  a  motorman  snapped  a  pis- 
tol in  my  lace  one  day. 

"Q.  Then  you  did  have  a  difficulty  with  a 
motorman  or  conductor  on  the  Boyles  car  line? 
A.  It  was  a  colored  fellow  on  there. 

"Q.  When  was  that?  A.  It  was  about  three 
weeka  before  this  happened. 

"Q.  I  wUI  ask  you  if  in  the  presence  of  G. 
L.  Ellis  you  cursed  a  motorman,  and  said  that 
you  would  not  let  no  white  man  run  over  you. 
A.  No,  air." 

The  state  then  asked  if  he  knew  a  small 
white  boy  by  the  name  of  Fred  Williams,  and 
if  he  had  ever  had  any  trouble  with  him. 
The  defendant  replied  he  had  not  had  any 
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troable  ^th  blm;   **onl7  me  and  blm  was 

playing  over  there." 

Defendant  Interposed  objections  to  each  of 
the  foregoing  qnestlons,  and  reserved  excep- 
tions to  the  action  of  the  court  in  overrallng 
the  same,  and  likewise  moved  to  exclude  the 
answers  In  several  instances.  The  defendant 
attempted  to  show  everything  that  was  said 
and  done  by  the  crowd  on  the  first  trip  In 
his  pursuit,  to  which  objection  was  sustained. 
The  defendant  also  requested  numerous 
charges  to  the  effect  that  Officer  Granger  had 
no  more  right  or  authority  upon  the  premises 
than  any  private  citizen  would  have  had. 

The  bill  of  exceptions  discloses  that  cme  of 
the  Jurors  asked  the  trial  Judge  whethw  or 
not  Officer  Granger  would  have  a  right  to 
execute  a  warrant  outside  the  municipality 
of  Tarrant  City,  and  was  informed  that  that 
question  was  not  before  him.  The  court 
charged  the  Jury  in  substance  that  the  home 
of  the  defendant's  father  could  not  be  consid- 
ered the  home  of  defendant,  and  whether  the 
shot  was  fired  from  the  house  or  from  the 
yard  it  did  not  matter,  for  these  premises 
would  not  be  considered  the  home  of  the  de- 
fendant, and  that  the  law  required  him  to 
retreat,  if  he  could  do  so  with  safety  to  him- 
self. Exception  was  reserved  to  this  portion 
of  the  oral  charge,  and  charges  requested  by 
the  defendant  to  the  efTect  that,  if  defendant 
had  taken  refuge  and  was  a  guest  in  his  fa- 
ther's house,  he  was  entitled  to  the  same 
rights  and  privileges  as  to  the  doctrine  of 
retreat  as  his  father  would  have  liad,  which 
charges  were  refused. 

E3Us  ft  Matthews,  of  Birmingham,  for  ap- 
pellant 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Asst  Atty.  G«ii.,  for  the  State. 

GARDNER,  J.  The  foregoing  statemoit  of 
the  case  suffldoitly  outlines  the  tendencies 
of  the  evidence  for  the  state  and  the  defend- 
ant, for  a  proper  und^standing  of  the  im- 
portant questions  presetted  upon  this  appeal. 

[1]  There  was  no  error  in  the  court  re- 
fusing to  permit  the  defendant  to  Introduce 
evidence  as  to  everything  that  was  said  and 
done  by  each  member  of  the  "crowd"  ui)on 
the  first  trip  in  pursuit  of  the  defendant  We 
are  of  the  (pinion  that  the  details  of  what 
occurred  between  defendant  and  young  Con- 
nell,  when  the  defendant  and  his  wife  were 
passing  through  Tarrant  City  mi  their  way 
home,  are  Irrelevant,  and  should  not  become 
the  subject  of  Inquiry  upon  this  trial.  It  Is 
sufficient,  both  from  the  standpoint  of  the 
state  and  the  defendant,  to  prove  that  at  this 
time  the  defendant,  who  Is  a  negro,  tud  had 
an  encounter  with  this  young  white  boy, 
which,  it  is  Insisted,  in  any  event,  did  not  ex- 
ceed a  misdemeanor,  and  that  thereafter  a 
crowd  of  young  white  men  procured  an  auto- 
mobile and  went  in  pursuit  of  the  defendant 


threatening  him  and  making  hostile  demon- 
strations. 

These  are  questions  properly  to  be  proven, 
as  they  shed  some  light  upon  the  state  of 
mind  of  the  defendant  and  tend  to  give  basis 
for  bis  apprehension  upon  thdr  return  when 
the  tragedy  occurred.  It  is  without  dispute 
that  the  defendant  was  not  charged  with  the 
commission  of  any  felony,  and  had  commit- 
ted no  offense  In  the  presence  of  any  officer; 
that  there  was  no  warrant  for  his  arrest,  and 
that  he  was  beyond,  the  limits  of  Tarrant 
City,  and  without  the  Jurisdiction  of  the 
town  marshal  thereof. 

[2]  It  is  insisted  on  the  part  of  the  defend- 
ant snd  not  controverted  by  counsel  for  the 
state  on  this  appeal,  that  deceased,  who  was 
town  marshal  of  Tarrant  City,  had  no  more 
authority  on  the  premises  than  a  private  cltr 
Izen;  but  the  state  contends  that  charges  to 
this  effect  were  abstract  as  there  is  no  direct 
evidence  to  show  deceased  was,  at  the  time 
he  was  killed,  acting  in  his  official  capacity 
for  the  arrest  of  defendant;  but  it  clearly 
appears  from  this  record  that  the  Jury  nllght 
reasonably  infer  that  the  services  of  de- 
ceased were  employed  by  these  young  men  oa 
account  of  his  official  capacity,  and  that  lie 
was  in  fact  so  acting.  He  was  spoken  of 
throughout  the  trial  by  all  tbe  witnesses  as 
"Officer"  Granger,  and,  as  disclosed  by  the 
bill  of  exceptions,  this  very  forcibly;  im- 
pressed one  of  the  Jurors,  who  asked  the  trial 
Judge  to  diarge  as  to  tbe  authority  of  Granger 
as  an  officer  to  make  the  arrest  at  that  place. 
In  view  of  tbe  peculiar  facts  as  here  present- 
ed, therefore,  these  charges  were  not  ab- 
stract and  we  are  of  the  <^plnlon  their  refus- 
al was  error. 

[3, 4]  It  was  further  without  dispute  that 
defendant  had  taken  refuge  and  was  a  guest 
in  his  father's  house  on  this  occasion.  It  is  a 
universal  doctrine  that  a  person  assailed  is 
not  bound  to  retreat  from  his  own  dwelling, 
and  this  doctrine  is  applied  to  the  curtilage, 
Madry  t.  State,  201  Ala.  612,  78  South.  866. 
where  the  authorities  in  this  state  are  re- 
viewed and  reconciled  or  explained.  This 
principle  extends  to  guests  in  a  dwelling 
house.  As  said  by  this  court  in  Crawford  v. 
State,  112  Ala.  1,  21  South.  214: 

■^he  law  has  been  long  settled  that  a  guest 
in  a  dwelling  house  is  entitled  to  the  protec- 
tion the  law  affords  to  the  owner  or  more  per- 
majient  occupant." 

See,  also,  Suell  t.  Derlcott  161  Ala.  28&, 
49  South.  896,  23  L.  R.  A.  (N.  S.)  996, 18  Ann. 
Cas.  636. 

[S]  This  doctrine  Is  for  defensive  purposes 
only,  and  cannot  be  used  for  any  offensive 
purpose.  As  said  in  some  of  our  {wevlous 
decisions: 

"No  person  is  permitted  by  law  to  tnm  his 
castle  from  'a  shield  to  a  sword.'     •     •     • 
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for  *  •  *  it  it  a  ■hdter,  bvt  not  a  sally 
port."  Montgomery  t.  State,  160  Ala.  7,  49 
SoDth.  902. 

[6]  It  Is  not  contended  by  defendant  that, 
If  the  killing  occurrM  as  Insisted  by  wit- 
nesses for  the  state,  the  deceased  being  fired 
upon  from  the  opoi  door  of  the  house  under 
drcumstances  as  detailed  In  the  record,  this 
would  not  be  murder.  But  upon  this  point 
there  was  sharp  conflict;  the  defendant  In- 
sisting, and  offering  proof  to  sustain  the  the- 
ory, that  he  flred  the  fatal  shot  while  in  his 
father's  yard  in  the  pathway  leading  to  his 
home,  which  was  next  door,  and  while  stand- 
ing near  his  father's  front  porch,  and  under 
circumstances  as  outlined  in  the  statement  of 
the  case,  which  need  not  be  here  repeated. 
The  question  of  the  duty  to  retreat,  there- 
fore, upon  his  theory  of  the  case,  becomes 
one  of  vital  importance. 

[7]  It  will  hardly  be  controverted  that  un- 
der defendant's  theory,  the  place  where  he 
flred  the  fatal  shot  was  within  the  curtilage 
of  his  father's  dwelling.  Cook"  v.  State,  83 
Ala.  62,  3  South.  849,  3  Am.  St  Rep.  688. 
He  was  therefore,  under  the  law,  entitled  to 
the  protection  of  the  doctrine  against  retreat, 
the  same  as  his  father  would  have  been,  had 
the  latter  been  charged  with  the  killing.  We 
are  therefore  of  the  opinion  that  the  trial 
court  erred  In  that  part  of  the  oral  charge 
wherein  he  Instructed  the  jury  In  substance 
that  the  premises  of  defendant's  father 
would  not  be  considered  the  home  of  defend- 
ant, and  that  the  law  required  him  to  re- 
treat, whether  he  was  In  the  yard  or  in  the 
house. 

[8]  Defendant,  being  examined  In  his  own 
behalf,  was,  upon  cross-examination  by  the 
state,  asked  numerous  questions  as  to  diffl- 
cnlties  with  other  parties  and  at  other  times. 
In  no  manner  connected  with  the  offense  with 
which  he  was  charged.  These  questions 
might  have  been  proper  when  addressed  to 
witnesses  who  had  testified  for  the  defendant 
as  to  his  character  for  peace  and  quiet,  but 
were  Improper  when  propounded  to  defend- 
ant himself.  Caldwell  v.  State,  160  Ala.  96, 
49  South.  679;  Qark  v.  State,  78  Ala.  474, 
66  Am.  Rep.  46.  Rather  a  full  discussion  Is 
presented  in  this  latter  case,  and  we  take 
therefrom  the  following  excerpt,  as  appli- 
cable here: 

"When  there  to  only  the  relation  of  a  wit- 
ness, the  defendant  may  not  be  affected,  other 
than  as  the  credibility  of  one  of  his  witnesses 
may  be  impaired;  but,  when  the  accused  is  him- 
self the  witness,  not  only  may  his  credibility  as 
a  witness  be  affected,  but  his  conviction  may  be 
obtained  on  his  real  or  supposed  commission 
of  other  and  distinct  offenses,  when  the  evi- 
dence otherwise  is  In  itself  insuflScient.  To 
avoid  such  Injustice,  and  to  secure  to  the  de- 
fendant a  fair  and  impartial  trial  in  the  sense 
guaranteed  by  the  law,  the  waiver  of  the  con- 
■titutional  immunity  from  compulsory  self-ex- 


amination should  not  be  extended  beyond  facts 
which  may  be  testified  to  by  other  witnesses, 
or  which  may  be  relevant  to  the  issue,  or  may 
tend  to  elucidate  it.  Within  these  limits,  the 
fullest  croBS-ezamination  should  be  allowed: 
but  its  range  into  inquiries  respecting  past 
transactions  and  offenses,  separate  and  dis- 
tinct, is  prohibited  by  the  constitutional  inhi- 
bition." 

[9]  It  Is  contended  by  the  state,  If  error 
was  committed.  It  was  without  prejudice,  for 
the  reason  the  answers  were  in  the  negative. 
Some  of  the  answers,  while  negative  in  sal^ 
stance,  were  greatly  qualified,  and  many  of 
the  questions  were  of  such  character  as  to 
arouse  race  prejudice  and  passlcHi.  Some  of 
these  will  be  found  in  the  statement  of  tba 
case.  That  these  rulings'  were  highly  prej- 
udicial we  think  Is  made  clearly  to  ai>pear 
from  an  examination  of  the  record,  and  wa 
consider  further  discussion  unnecessary. 

There  are  other  questions  presented,  bat 
which  need  not  be  considered,  as  they  will 
not  likely  again  occur.  It  results  that  the 
Judgment  of  conviction  will  be  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 


ANDERSON,    0.    J^ 
BRO>VN,  J  J.,  concur. 


and    SAYRBt    and 


^^^  (aOE  Ala.  XBU 

STATE  ex   Ml.  WRIGHT  ».  KEMP. 
(6  DIv.  153.) 

(Supreme  Court  of  Alabama.    Jan.  13,  IfiSl.) 

Appeal    and    error   ®==>78(3)— Judgment    •«•> 
talning  demurrer  without  dismlsslag  oomplalat 
not  appealable  as  "final  Judgment." 
Notwithstanding  Code  1907,  S§  2843,  6470.  a 
judgment  sustaining  demurrer  to  complaint  in 
quo   warranto   proceeding,   without  dismiasing 
tiie  complaint,  is  not  appealable,  it  not]  being 
a  final  judgment  within  section  2837,  authoris- 
ing appeal  from  final  judgments  or  decrees. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Series,  Ftnol 
Decree  or  Judgment.] 

Appeal  from  Circuit  Court,  JeCfersOB 
Comity;  Dan  A.  Greene,  Judge. 

Quo  warranto  by  the  State  of  Alabama,  on 
the  relation  of  D.  N.  Wright,  seeking  to  In- 
quire by  what  warrant  or  authority  W.  T. 
Kemp  holds  and  exercises  the  office  of  de- 
puty sheriff  of  the  Bessemer  division  of  the 
Jefferson  circuit  court  From  a  decree  bob- 
talnlng  demurrers  to  ttie  petition,  relator  ap- 
peals.   Appeal  dismissed. 

Goodwyn  &  Ross,  of  Bessemer,  for  appel- 
lant. 

Burgln  &  Jenkins,  of  Birmingham,  for  ap- 
pellee. 

BROWN,  J.  This  appeal  to  from  the 
judgment  of  the  circuit  court  sustaining  d»- 


«s>For  other  casea  M«  lama  topic  and  KET-NUMBBR  Id  aU  Ke7-N\uiibered  DlgesU  and  Induaa 


Digitized  by 


Google 


Ala.) 


murrers  to  the  Informatton  or  complaint.  It 
is  conceded  that  there  waa  no  dismissal  of 
the  complaint,  and  that  the  Judgment  is  not 
a  final  judgment,  within  the  purview  of  sec- 
tion 2837  of  the  Oode,  but  the  appellant  In- 
sista  that  the  appeal  may  be  sustained  under 
the  proTislona  of  section  2843  of  the  Code. 
This  latter  section  has  been  construed  to  au- 
thorize an  appeal  from  the  order  of  the 
Judge  granting  or  refusing  temporary  writs, 
and  not  from  Judgments  or  orders  of  the 
court  State  ex  rel.  v.  Orook,  Judge,  123 
Ala.  657,  27  South.  334. 

Section  6470,  ai^orizijig  an  appeal  by 
either  i>arty  to  a  quo  warranto  proceeding, 
does  not  specify  from  what  Judgment  such 
appeal  may  be  taken,  and  must  be  construed  < 
in  connection  with  section  2837,  authorizing 
appeals  from  final  judgments  or  decreea 

The  Judgment  here,  not  being  a  final  judg- 
ment, win  not  sustain  an  appeal,  and  the  ai>- 
peal  will  therefore  be  dismissed.  W\a»  t 
Spears,  200  Ala.  695,  76  South.  868. 

Appeal  dismissed. 


MILES  y.  HENES 
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ANDERSON,    O.    J., 
THOMAS,  JJ.,  concur. 


and    SAYBB    and 


(205  Ala.  83) 

MILES  V.  MINES,  Director  General  of  Rail- 
roads.   (6  DIv.  66.) 

(Supreme  Oonrt  of  Alabama.    Dec.  2,  1920.) 

1.  Railroads  «=»345(3)— Count  alleging  tlmple 
negligence  warranted  recovery  for  negligence 
after  discovery  of  danger. 

In  action  for  Injuries  in  collision  between 
train  and  automobile  at  crossing,  count  alleging 
simple  negligence  held  to  warrant  a  recovery 
for  subsequent  negligence. 

2.  Appeal  and  error  «=>I04I  (2)— Refusal  to 
permit  ainenirment  harmless,  where  facts  al- 
leged were  admissible  under  original  oom- 
plalnt. 

In  action  for.  injuries  at  a  crossing,  where 
the  complaint  alleged  simple  negligence,  re- 
fusal to  allow  amendment  to  complaint,  so  as  to 
charge  subBequest  negligence,  if  error,  was 
harmless,  since  the  count  charging  simple  negli- 
gence was  sufficient  to  warrant  recovery  for 
subsequent  negligence. 

3.  Evidence  «=9|2I(I2)— As  to  death  »f  auto- 
mobile driver  in  collision  admissible  In  aetlon 
for  Injuries  to  occupant. 

In  action  for  injuries  to  occupant  of  auto- 
mobile in  collision  with  train  at  crossing,  evi- 
dence as  to  the  death  of  the  automobile  driver 
was  admissible  as  part  of  the  res  gests. 

4.  Railroads  «=>3I6(3)-- Train  entering  curve 
must  be  under  oontrol. 

It  is  engineer's  duty  under  Code  1007,  { 
6473,  to  bring  his  train  under  control  when  en- 
tering upon  a  curve  crossed  by  a  pubUc  road, 
where  he  cannot  see  at  least  a  quarter  of  a 
mile  ahead,  regardless  of  whether  there  is  an 
obstruction  on  the  crossing. 


5.  Railroads  «=»346(4)-4:ompany  has  bordM 
of  showing  compliance  with  statute. 

In  action  against  raUroad  for  injuries  at 
a  crossing,  the  railroad  has  the  burden  of  show, 
ing  compliance  with  Code  1907,  |  5473,  requir- 
ing engineer,  on  entering  on  curve  to  blow 
whistle  and  keep  locomotive  under  controL 

6.  Railroads  <3=>35D(32)— Proximate  oaote  of 
oolllslon  with  automobile  held  for  Jury. 

In  action  for  injuries  sustained  in  collision 
of  automobile  with  train  at  a  public  crossing, 
the  qaestion  of  whether  the  engineer  was  guilty 
of  negligence  proximately  causing  the  injury 
by  failure  to  blow  whistle  and  bring  train  un- 
der control  on  entering  the  curve,  as  required 
by  Code  1007,  g  6473,  held  for  the  Jury. 

7.  Railroads  •»»3S0(34)— Wantonness  held  for 
Jury. 

In  action  for  injuries  to  occupant  of  auto- 
mobile, sustained  in  collision  with  train  at  pnb- 
Uc  crossing,  the  question  of  wantonness  on  the 
part  of  the  trainmen  held,  under  the  evidence, 
a  question  for  the  jury. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;  T.  L.  Sowell,  Judge. 

Action  by  John  S.  Mllee,  against  W.  D. 
Hlnes,  as  Director  General  of  Railroads. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

B.  B.  ft  K.  v.  Flte,  of  HamUt<ni,  for  appel- 
lant. 

J.  H.  Bankhead,  Jr,  of  Jasper,  for  appel- 
lee. 

BROWN,  J.  This  is  an  action  on  the  case 
by  appellant  against  the  appellee  to  recover 
damages  for  personal  injuries  resulting 
from  a  collision  between  the  defendant's 
passenger  train  and  an  automobile,  in  which 
plaintiff  was  traveling  as  a  passenger  of  one 
Vlckery,  who  was  driving  the  car.  Hie 
complaint  consists  of  two  counta— the  first 
charging  wantonness  on  the  part  of  the 
trainman,  and  the  second  simple  negligence. 
The  only  plea  Interposed  to  these  counts  was 
the  general  issue. 

[1,2]  The  second  count  was  sufficient  to 
warrant  a  recovery  for  subsequent  negligence, 
or  negligence  after  the  discovery  of  peril 
(Cent  of  Ga.  R.  R.  Co.  v.  Foshee,  126  Ala. 
199,  27  South.  1006;  Brown  &  Flowers  v. 
Cent  of  Ga.  R.  R.  Co.,  197  Ala.  71,  72  South. 
366),  and  if  error  was  committed  by  the  trial 
court  in  refusing  to  allow  the  amendment 
to  the  complaint  by  adding  the  third  count 
charging  subsequent  negligence,  it  was  error 
without  injury. 

[3]  It  was  permissible  for  the  plaintiff  to 
show  as  of  the  res  gestee  of  the  occurrence 
under  Investigation  that  Willis  Miles  was 
killed  in  the  same  collision.  Besslere  v.  Ala. 
City.  G.  &  A.  R.  R.  Co.,  179  Ala.  317,  60 
Stouth.  82'.  Therefore  the  court  erred  hi 
sustaining  defendant's  objection  to  the  quech 
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tlon  asked  tbe  wttneas  Tkkery  eliciting 
testimony  of  this  fact 

The  evidence  shows  that  VlcketT's  auto- 
mobile, which  he  was  driving  along  the  pub- 
lic pike  carrying  the  plalntlfT  and  Willis 
Miles  as  passengers,  came  in  collision  with 
the  defendant's  passenger  train  at  the  cross- 
ing of  the  pike  and  the  railroad;  that  the 
train  approached  the  crossing  around  a 
curve,  and  through  a  cut — the  crossing  be- 
ing located  at  or  near  the  mouth  of  the  cut, 
the  embankment  of  which  began  at  the  road 
crossing  and  gradually  increased  to  a  height 
of  from  12  to  16  feet.  There  was  also  evi- 
dence tending  to  show  that  several  piles  of 
cross-ties  were  stacked  along  the  embank- 
ment  on  the  south  side  of  the  railroad — the 
side  from  which  the  automobile  approached 
the  crossing — and  there  was  evidence  tend- 
ing to  show  that  the  trainman  could  not  see 
the  crossing  until  the  train  was  within  from 
60  to  200  yards  of  the  crossing.  One  wit- 
ness testified  that  a  person  standing  within 
from  25  to  30  feet  of  the  track  could  not  see 
the  t<^  of  the  train  through  the  cut  until  it 
was  within  from  50  to  100  yards  of  the 
crossing. 

The  evidence  shows  that  the  whistle  was 
blown  for  the  crossing  at  the  "whistling 
post";  the  whistling  post  being  located,  ac- 
cording to  some  of  the  witnesses  at  about  a 
quarter  of  a  mile  from  the  crossing,  and  at 
least  one  witness  testified  that  it  was  about 
a  mile  from  the  crossing.  One  witness  tes- 
tified he  heard  the  bell  ring,  but  whether 
the  whistle  was  blown  or  the  bell  rung  at 
short  intervals  as  the  train  approached  the 
crossing  is  not  shown. 

The  evidence  Is  also  in  conflict  as  to  the 
speed  of  the  train  as  it  approached  the  cross- 
ing— some  of  the  witnesses  testifying  It 
was  nmnlng  at  the  rate  of  30  miles  per  hour, 
while  others  fix  the  speed  as  high  as  55 
miles  per  hour.  The  evidence  Is  likewise 
conflicting  as  to  the  speed  of  the  automobile; 
some  of  the  evidence  tending  to  show  it  was 
running  from  B  to  6  miles  per  hour,  while 
other  evidence  tends  to  show  that  the  auto- 
mobile was  being  run  at  a  rate  of  from  8  to 
10  miles  per  hour. 

The  evidence  is  also  conflicting  as  to 
whether  the  train  ran  Into  the  automobile 
or  the  automobile  into  the  train.  One  wit- 
ness testified  that  the  front  part  of  the  au- 
tomobile passed  over  the  first  rail  just  as 
the  collision  occurred;  while  a  number  of 
other  witnesses  testified  that  the  automobile 
struck  the  driving  or  side  rods  of  the  loco- 
motive from  6  to  8  feet  from  the  front  end 
of  the  locomotive.  The  evidence  further 
shows  that  the  locomotive  did  not  cease  to 
work  steam  until  half  the  train  had  passed 
over  the  crossing,  and  that  it  passed  beyond 
the  crossing  a  distance  of  870  yards  or  1110 
feet  before  It  came  to  a  stop. 

[4]  It  was  the  statutory  duty  of  the  en- 
gineer In  charge  of  the  engine  imder  the  clr- 


[cumstances,  which  some  of  the  evidence 
tends  to  show  were  here  present,  to  blow 
the  whistle  or  ring  the  bell  at  least  otM- 
fourth  of  a  mile  before  reaching  the  crossing, 
and  to  continue  to  blow  the  whistle  or  ring 
the  bell  at  short  Intervals  until  the  locomo- 
tive had  passed  the  crossing,  and  also  to  ap- 
proach and  pass  the  crossing  at  such  speed 
as  to  prevent  accident  Code  1907,  |  5473. 
The  provisions  of  the  statute  here  pertinent 
are: 

"The  engineer,  or  other  person  having  con- 
trol of  the  running  of  a  locomotive  on  any  rail- 
road, must  blow  the  whistle  or  ring  the  bell  at 
least  one-fourth  of  a  mile  before  readiing  any 
public  road  crossing,  *  •  •  and  oonlwiice  to 
blow  tk«  tehistle  or  rinf  ike  bell,  at  tKort 
iatarvala,  untU  H  pattts  avoh  orottiag.  •  •  • 
He  must  also  blow  the  whistle  or  ring  the  bell 
*  *  *  immediately  before  entering  any  curve 
crossed  by  a  public  road,  where  he  cannot  see 
at  least  one-fourth  of  a  mile  ahead,  and  must 
approaoX  and  pati  luoh  oroising  at  tuoh  rate 
of  speed  as  to  prevent  accident  m  the  avent  of 
an  obstruction  at  the  crossinff." 

This  statute,  as  has  often  been  declared, 
is  a  regulation  afTectlng  public  safety,  and 
Its  manifest  purpose  is  to  safeguard  against 
Injury  to  per8<ms  and  their  property  in  the 
lawful  exercise  of  their  right  to  cross  over 
the  railroad  tracks  along  the  public  high- 
ways. The  provisions  of  the  statute  here 
Italicized  are  prospective  in  their  scope, 
looking  forward  to  conditions  tliat  are  Uke^ 
ly  to  develop  between  the  time  the  locomo- 
tive enters  upon  a  curve  crossed  by  the  pub- 
lic road  where  the  engineer  cannot  see  one- 
fourth  of  a  mile  ahead  and  the  time  the  lo- 
comotive reaches  the  crossing.  The  duty  of 
the  engineer  to  bring  his  train  under  con- 
trol so  as  to  prevent  accident  at  the  cross- 
ing arises  when  the  engine  enters  upon  a 
curve  crossed  by  a  public  road  where  he 
cannot  see  at  least  a  quarter  of  a  mile  ahead 
— whether  there  is  then  an  obstruction  on 
the  crossing  or  not  Ensley  By.  Go.  t. 
Chewnlng,  93  Ala.  29,  9  South.  458;  Nash- 
ville, C.  &  St  L.  R.  R.  Oo.  ▼.  Hembree,  85 
Ala.  483,  6  South.  173;  West  Rwy.  t.  Sis- 
trunk,  85  Ala.  352,  6  South.  79. 

There  Is  no  contention  here  that  the  stat- 
nte  is  not  applicable  to  the  case  as  present* 
ed  by  the  evidence;  but  the  contention  of, 
appellee  is,  that  the  duty  to  bring  the  train 
under  control  in  approaching  the  crossing 
does  not  arise  until  there  is  an  obstruction 
on  the  track.  The  facts  In  this  case  serve 
to  illustrate  that  the  statute  cannot  be  giv- 
en this  construction  as  this  would  amount 
to  an  emasculation  of  some  of  Its  Important 
provisions  and  destroy  to  a  large  degree  Its 
wholesome  and  beneficent  purposes. 

[5]  While  the  evidence  shows  that  defend- 
ant's servants  discharged  some  of  the  duties 
imposed  by  the  statute,  it  does  not  show  that 
they  discharged  all  of  them,  and  on  the  case 
as  presented  under  the  second  count  of  tb* 


Digitized  by 


Google 


Ala.)  MTT.Ta 

(ST 

complaint  the  burden  of  proof  waa  on  the 
d^endant  to  show  a  compliance  with  the 
requirements  of  the  statute.  Code,  i  6476. 
It  results,  therefore,  that  the  court  erred  In 
glTing  the  afflrmatlye  charge  for  the  defend- 
ant om  the  case  as  presented  under  thia 
count 

[I]  This  Is  true,  though  it  be  conceded  that 
the  locomotiye  reached  the  crossing  imme- 
diately ahead  of  the  automobile,  and  that 
the  automobile  ran  against  the  locomotive. 
Non  c<HU9tat,  if  the  engineer  had  observed 
the  statutory  duty  and  brought  hla  train 
under  control  when  bis  engine  entered  upon 
the  curve,  the  automobile  would  have  had 
ample  time  to  reach  and  pass  the  crossing 
ahead  of  the  train,  and  what  was  said  in 
li.  &  N.  R  B.  Co.  V.  Calvert,  1T2  Ala.  602, 
65  South.  814,  is  here  pertinent: 

"The  slighteBt  delay  or  riackenlng  In  the 
speed  of  the  train  might  have  enabled  the  bnggy 
to  clear  the  track." 

Hence  It  was  for  the  fury  to  say  whether 
the  negligence  of  the  trainman  or  the  driv- 
er of  the  automobile  was  the  proximate 
cause  of  the  Injury.  The  same  is  true  as  to 
the  duty  of  the  englneman  to  "continue  to 
blow  the  whistle  or  ring  the  bell,"  until  the 
engine  approached  and  passed  the  crossing. 
If  this  statutory  duty  had  been  observed, 
such  warning  of  the  train's  approach  might 
have  reached  the  ears  of  the  driver  of  the 
automobile  and  caused  him  to  stop,  thus 
carrying  into  effect  the  purpose  of  the  stat- 
ute. Under  such  dronmstances  the  ques- 
tion of  proximate  cause  was  for  the  Jury. 

"The  logical  rule  in  this  connection,  the  rule 
of  common  sense  and  hnman  experience  as  well 
(if,  indeed,  there  can  be  a  difference  between  a 
logical  doctrine  and  one  of  common  sense  and 
experience,  as  some  authorities  appear  to  h<rid), 
ia  that  a  person  gnUty  of  Diligence  should  be 
held  reeponsiUe  for  aU  the  consequences  which 
a  prudent  and  experienced  man,  fully  acquaint- 
ed with  all  the  drcnmstances  which  in  fact 
existed,  whether  they  could  have  been  ascer- 
tained by  reasonable  diligence  or  not,  would 
at  the  time  of  the  negligent  act,  have  thought 
reasonably  possible  to  follow,  if  they  had  oc- 
curred to  bis  mind."  Armstrong,  Adm'x,  v. 
Montgomery  8t  Rwy.  Co.,  128  Ala.  233,  26 
South.  849. 

As  the  case  must  be  tried  again,  we  deem 
It  proper  to  treat  the  case  as  presented  un- 
der the  wanton  count.  The  evidence  shows 
that  the  crossing  in  question  was  formed 
by  the  crossing  of  the  railroad  over  the  pike 
leading  from  Fayette  to  Wlnfleld,  and  was 
located  near  the  village  of  Winfleld.  The 
evidence  further  shows. that  where  the  pike 
ia  now  located  a  public  road  had  existed  for 
a  great  many  years — the  public  road  being 
located  at  this  point  before  the  railroad  was 
constructed.  The  evidence  also  shows  that 
for  some  time  before  and  up  to  the  occur- 
rence of  the  accident  in  question  one  Mitcb- 
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urn  had  maintained  a  logging  camp  near  the 
crossing,  at  which  camp  several  persons 
were  employed  in  skidding  and  loading  logs. 
It  is  also  shown  that  the  crossing  was  much 
frequented  and  used  by  the  general  public, 
who  passed  over  in  large  numbers  and  at  all 
hours  during  the  day;  that  the  trainman 
in  charge  of  the  defendant's  engine  on  this 
occasion  had  been  operating  trains  over 
this  crossing  every  few  days  for  from  16  to 
20  years;  and  that  the  train  on  the  occa- 
sion of  the  accident  approached  the  cross- 
ing around  a  curve  and  through  a  cut 
which  obstructed  the  view  of  the  trainman 
until  the  locomotive  was  within  from  60  to 
200  yards  of  the  crossing.  Phases  of  the 
evidence  tended  to  show  that  the  train  was 
running  at  a  high  rate  of  speed,  as  hereto- 
fore shown,  and  approached  the  crossing 
without  the  speed  being  slackened  as  it  pass- 
ed over  the  curve'  and  through  the  cut,  and 
that  the  only  signals  of  its  approach  were  as 
heretofore  stated 

[7]  Under  these  phases  of  the  evidence  the 
case  was  for  the  Jury  under  the  wanton 
count.  Birmingham  South.  Ry.  Co.  t.  Har- 
rison, 203  Ala.  284,  82  South.  634,  and  au- 
thorities there  dted;  Haley  v.  K.  O.  il.  k 
B.  B.  R.  Co.,  U3  Ala.  640,  21  South.  357 ;  A. 
O.  S.  R.  R.  Co.  V.  Guest,  144  Ala.  873,  89 
South.  654 ;  li.  &  M.  R.  a.  Co.  V.  Morse,  202 
Ala.  671,  81  South.  627. 

Let  the  Judgment  of  the  circuit  court  be 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  SOMBRVTLM!, 
GARDNER,  and  THOMAS,  JJ.,  concur  in 
opinion. 

^fcCLELLAN  and  SATRB,  JJ.,  concur  in 

conclusion. 

SATRE,  J.  I  concur  In  the  reversal,  but 
think  it  proper  to  state  my  opinion  that  if 
the  automobile  In  which  plaintiff  was  riding 
ran  into  defendant's  engine,  as  the  great 
weight  of  the  evidence  went  to  show,  Instead 
of  the  engine  running  into  the  automobile 
as  testified  in  a  way  by  one  witness  who  saw 
the  accident  from  a  point  three-quarters  of 
a  mile  away,  then  plaintiff  was  not  entitled 
to  recover  on  either  count,  unless  the  engi- 
neer actually  saw  that  the  automobile  would 
approach  the  crossing  in  such  manner  as  to 
be  unable  to  stop  in  the  event  the  locomo- 
tive got  there  first,  and,  with  such  Icnowl- 
edge,  failed  to  exert  himself  properly  to  pre- 
vent the  catastrophe.  In  the  last  hypothe- 
sis defendant  would  be  liable  as  for  subse- 
quent negligence  only.  I  do  not  understand 
there  was  in  the  evidence  any  substantial 
support  for  such  a  finding;  but,  whether  so 
or  not,  if  the  facts  were  as  shown  by  the 
great  weight  of  the  evidence,  the  default  of 
defendant's  engineer  in  complying  with  the 
statute— or    his   common-law   duty   to   the 
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same  effect— was  not  Che  praziniate  caTise 
of  plalntUTB  Injury.  It  la  a  commonly  reo- 
ognlzed  principle  of  law — 

"that  if  a  new  force  or  power  isterreoeti,  raf- 
fidcnt  <^  itself  to  stand  aa  the  cause  of  the 
misfortune,  the  other  mnst  be  considered  as 
too  remote."  lliompson  t.  £■.  &  N.  R.  R.  Co., 
91  AU.  490,  8  Sooth.  406,  U  Ii.  B.  A.  146; 
20  Cyc.  490,  60a 

On  that  hypothesis  of  the  facts  whldi  I 
am  now  considering  and  which  I  think  should 
be  taken  Into  account  on  another  trial,  the 
alleged  negligence  of  defendant's  engineer 
had  spent  Its  force — the  train  head  had 
reached  and  passed  the  crossing  without 
meeting  an  obstruction — when  the  Indisputa- 
ble negligence  of  the  driver  of  the  automobile. 
Independently  of  what  the  engineer  bad 
done  or  omitted  to  do  and  efficiently  In  it- 
self, Intervened  to  produce  plaintiff's  hurt. 
In  making  this  statement  I  assume  that  the 
engineer  was  not  aware  of  the  pending  col- 
lision— a  phase  of  the  case  to  which  I  hare 
already  alluded— and  that  plaintiff  was  not 
responsible  for  the  driver's  negligence.  No 
Issue  was  made  as  to  contributory  negli- 
gence, for  the  reason,  I  suppose,  that  plain- 
tiff was  a  mere  passenger  In  the  automobile 
and  not  responsible  for  the  driver's  negli- 
gence. I  think  the  aspect  of  the  case  to 
which  I  have  referred  should  be  stated,  to 
the  end  that  it  be  considered  on  another 
triaL 


(M5  Ala.  278) 

BIRMINGHAM    REALTY  CO.  V.  CITY   OF 
BIRMINGHAM.    (6   DIv.    1.36.) 

(Supreme  Conrt  of  Alabama.    Fe^  8,  1921.) 

1.  Municipal  corporations  «=»5i2(l)  —  Street 
ImiHVvenient  assessment  not  reviewable  by 
statutory  certiorari;  "Jndgee  of  Inferior 
courts." 

Under  Code  1907,  |  3259,  relative  to  com- 
mon-law writs  of  certiorari,  section  5430,  rela- 
tive to  statutory  certiorari  directed  to  justices 
of  the  peace.  Const.  1901,  f  168,  providing  for 
inferior  courts  in  lieu  of  justices  of  the  peace, 
and  Oen.  Acts  1916,  p.  941,  authorizng  circuit 
court  judges,  etc.,  to  grant  writs  of  certiorari 
directed  to  recorders,  justices  of  the  peace, 
and  "judges  of  inferior  courts,"  a  circuit  Judge 
cannot  issue  a  statutory  writ  of  certiorari  to 
the  board  of  commissioners  of  a  dty  to  review 
a  street  improvement  assessment,  though  the 
board  was  exercising  judicial  functions. 

2.  Evidence  ^=>  1 6— That  council  men  and  city 
commissioners  not  referred  to  as  "Judges  of 
Inferior  courts"  is  matter  of  common  knowl- 
edge. 

It  is  a  matter  of  common  knowledge  that 
in  common  parlance  neither  town  councilmen 
nor  dty  commissioners  are  referred  to  as 
"judges  of  inferior  courts." 


3.  Certiorari  «s»l4— Writ  may  be  granted  te 
"Inferior  courts"  such  as  those  established 
la  lieu  of  Justices  of  the  peace.    . 
Oen.   Acts   1915,   p.   941,'  authorising   the 
grant  of  writs  of  certiorari  to  recorders.  Jus- 
tices of  the   peace,   and  Judges   of   "inferior 
courts,"  refers  to  those  inferior  courts  estab 
Ushed  pnrsoant  to  Const.  1001,  |  168,  in  lien 
of  justices  of  the  peace. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inferior 
CourU.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  Horace  C.  Wilkinson,  Judge. 

Certiorari  by  the  Birmingham  Realty  Com- 
pany against  the  City  of  Birmingham  to  re- 
view an  assessment  for  a  street  improvement 
levied  by  the  City  against  the  property  of  the 
Realty  Company.  The  City's  motion  to 
quash  and  annul  the  certiorari  was  granted, 
and  the  Realty  Company  appeals.    Affirmed. 

London,  Tancey  &  Brower,  of  Birmingham, 
for  appellant 

EYed  O.  Moore  and  Graham  Perdne,  both 
of  Birmingham,  for  appellee. 

OAKDNEnt,  J.  An  ordinance  was  adopted 
by  the  board  of  commissioners  of  the  city  of 
Birmingham  for  grading  and  paving  Clalr- 
mont  avenue  through  the  property  of  appel- 
lant; the  cost  of  construction  to  be  assessed 
against  the  property  abutting  on  said  highway 
80  improved.  Protest  was  duly  filed  against 
the  proposed  assessment,  which  was  over- 
ruled, and  the  total  cost  of  Improvement  as- 
sessed against  the  abutting  property.  Proper 
appeal  was  not  perfected  by  the  realty  ocaa- 
pany  within  the  time  prescribed  by  the  stat- 
ute, and  application  was  made  to  one  of  the 
circuit  Judges  of  Jefferson  county  for  a  stat- 
utory certiorari  to  l>e  issued  for  the  removal 
of  said  proceedings  to  the  circuit  court  Up- 
on consideration  of  said  application  the  cir- 
cuit Judge  ordered  thel  issuance  of  certiorari 
and  supersedeas. 

The  causes  were  duly  docketed  in  the  cir- 
cuit court  and  when  called  for  trial  the  dty 
of  Birmingham  entered  a  formal  motion  to 
quash  the  writ  of  certiorari  upon  numerous 
grounds,  among  them  that  the  petition  shows 
that  it  Is  not  a  case  for  the  issuance  of  a  statu- 
tory certiorari,  and  that  the  drcuit  Judge 
was  without  authority  in  issuing  the  same. 
The  motion  was  granted,  and  it  was  ordered 
that  the  certiorari  be  quashed,  and  that  pro- 
cedendo issue,  and  from  this  Judgment  the 
realty  company  prosecutes  this  appeaL 

[1]  The  controlling  questions  here  present- 
ed relate  to  the  authority  of  one  of  the  cir- 
cuit Judges  of  Jefferson  county  to  order  the 
issuance  of  a  statutory  certiorari  directed  to 
the  board  of  commissioners  of  the  dty  of  Bir- 
mingham. It  is  not  questioned  that  the  au- 
thority granted  circuit  Judges  under  section 
82S9  of  the  Code  of  1907  to  grant  wi}ts  oC 
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certiorari  relate  to  tbe  common-law  writ,  and 
that  under  the  Code  the  Issnance  of  statu- 
tory certiorari  waa  confined  to  the  probate 
Judge  directed  to  a  Justice  of  the  peace  for 
the  review  of  any  dvll  Judgment  rendered  in 
aald  Justice  court.  Sectlwi  6430,  Code  1907. 
It  l8  contended,  however,  by  counsel  for  ap- 
pellant that  the  authority  for  the  drcult 
Judge  to  grant  the  writ  directed  to  the  board 
of  commissioners  of  the  dty  ot  Birmingham 
la  rested  upon  the  act  approved  September  28, 
1816  (Oen.  Acts  1916,  p.  941),  whldi  provides 
as  follows: 

"Fhtiil  chancellors,  Judges  of  drcult  courts, 
dty  courts  and  courts  of  like  Jurisdiction  as 
the  drcuit  courts,  shall  have  aathority  to  grant 
writs  of  certiorari  directed  to  recorders,  jus- 
tices of  the  peace  and  judges  of  inferior  courts 
In  all  cases  where  appeals  lie  from  such  record- 
er's courts,  inferior  courts  and  justice  courts 
to  the  drcuit  court  and  courts  of  like  Jurisdic- 
tion, in  like  manner  and  with  like  elfect  as  pro- 
bate Judges  are  now  authorized  to  grant  such 
writs  to  Justices  of  the  peace." 

The  argument  Is  made  that  the  dty  com- 
missioners In  fixing  the  amount  of  assess- 
ment were  In  the  exerdse  of  a  judicial  func- 
tion (City  of  Birmingham  v.  Wills,  178  Ala. 
198,  69  South.  173 ;  Decatur  Land  Co.  v.  City 
of  New  Decatur,  196  Ala.  293,  73  South.  509), 
and  that  therefore  sudi  constituted  an  in- 
ferior court  within  the  meaning  ot  the  fore- 
going act 

The  case  therefore  turns  np<xi  the  proper 
construction  of  this  act,  with  particular  ref- 
erence to  the  meaning  of  the  words  "Judges 
of  inferior  courts."  To  ascertain  the  legis- 
lative intent  we  should  take  into  considera- 
tion the  law  before  the  act  was  passed,  and 
what  defect  was  Intended  to  be  remedied. 
Southern  Express  Co.  v.  Brlckman,  187  Ala. 
637,  65  South.  954. 

A  proceeding  by  statutory  certiorari  Issued 
frofti  the  probate  court  directed  to  the  justice 
of  the  peace  was  for  the  purpose  of  bringing 
up  the  proceedings  for  review  in  the  circuit 
court  for  trial  de  novo,  and.  In  fact,  consti- 
tuted, as  stated  In  previous  decisions,  "noth- 
ing more  or  less  than  an  appeal  by  indirec- 
tion." Winkler  v.  Courson,  160  Ala.  374,  49 
South.  341;  Gray  v.  South.  Ry.  Co.,  116  Ala. 
654,  22  South.  973;  PItard  v.  McDowell,  6 
Ala.  App.  236,  60  South.  655. 

This  authority,  as  previously  stated,  was 
confined  to  the  pit>bate  Judge  to  be  directed 
to  a  Justice  of  the  peace.  Section  168  of  the 
Constitution  of  1001  contains  provisions  for 
the  establishment  of  inferior  courts  In  lieu 
of  Justices  of  the  peace  In  certain  spedfied 
fautancea,  and,  following  this  constitntlonal 
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provision,  such  Inferior  courts  have  by  the 
Legislature  from  time  to  time  been  estab- 
lished. A  number  of  these  courts  were  es- 
tablished by  the  Legislature  in  1015  prior  to 
the  x>assage  of  the  above-dted  act 

The  Insistence  on  the  part  of  iu>pdlant 
would  lead  to  a  construction  of  this  act  as 
giving  to  the  drcuit  court  Judges  authority 
to  grant  statutory  writs  of  certiorari,  there- 
by authorizing  appeals  by  IndlrectioD  to  all 
courts  exercising  inferior  Jurisdiction  to  that 
of  the  drcuit  court  where  appeals  would  lie 
from  such  court  to  the  drcuit  court  We 
are  unable  to  agree  with  this  construction. 
If  the  Legislature  had  so  Intended,  the  gen- 
eral language  would,  we  think,  have  been 
employed;  but  this  was  not  done.  On  the 
contrary,  the  act  specifies  and  names  the  of- 
ficials to  whom  the  writs  are  to  be  directed; 
that  is,  to  "recorders.  Justices  of  the  peace 
and  Judges  of  Inferior  courts." 

[2,  3]  While  the  city  commissioners  In  fix- 
ing the  amount  of  assessment  in  the  Instant 
case  were  In  the  exerdse  of  Judicial  function, 
yet  this  cannot  be  given  controlling  Import- 
ance In  construing  the  language  "Judges  of 
inferior  cQurts."  It  must  be  recalled  that 
the  same  judicial  function  Is  exercised  by  the 
town  councllmen,  and  we  think  It  a  matter 
of  common  knowledge  that  neither  town 
conndlmen  nor  dty  commissioners  are  re- 
ferred to  as  Judges  of  Inferior  courts.  Most 
clearly  In  common  parlance  they  are  not  so 
designated.  We  are  of  the  opinion  that  the 
expression  "Judges  of  Inferior  courts"  makes 
a  clear  reference  to  Judges  of  those  courts  es- 
tablished pursuant  to  section  168  of  the  Con- 
stitution, and  that  this  was  the  legislative 
intent  in  the  passage  of  the  foregoing  act 
These  courts  were  established  In  lieu  ot 
Justices  of  the  peace,  and  are  referred  to  in 
the  Constltuticm  as  Inferior  courts,  as  well  as 
In  the  numerous  acts  establishing  the  same. 
We  think,  by  the  foregoing  words,  tbe  Leg- 
islature merely  Intended  to  extend  the  writ 
of  statutory  certiorari  to  these  newly  created 
Inferior  courts,  just  as  it  had  always  existed 
as  to  the  justices  of  the  peace,  and  gave  ex" 
presslon  to  this  intention  by  the  words  "Judg- 
es of  inferior  courts." 

We  therefore  conclude  that  the  drcuit 
judge  was  without  authority  to  Issue  a  stat- 
utory writ  of  certiorari  to  the  board  of  com- 
missioners of  the  dty  of  Birmingham,  and 
that  the  same  was  properly  quashed. 

It  results  that  the  judgment  appealed  from 
will  be  here  affirmed. 

Affirmed. 

ANDERSON,  a  J„  and  SATBO,  and  Mllr 
LBR,  JJ.,  ooncnr. 
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BIRMINGHAM   REALTY  CO.  V.  CITY   OF 
BIRMINGHAM.    (6   DIv.    133.) 

(Supreme  Conrt  of  Alabama.    Feb.  8,  1921.) 

Appeal  from  Circuit  Conrt,  Jefferaon  Coun- 
ty;   Horace  C.  Wilkinson,  Judge. 

Oertiorati  by  the  Birmingham  Realty  Com- 
pany against  the  City  of  Birmingham.  Judg- 
ment for  defendant,  and  plaintiff  appeal*.  Af- 
firmed. 

London,  Tancey  ft  Brower,  of  BirminKbam, 
for  appellant 

Fred  O.  Moore  and  Orabam  Perdue,  both 
of  .Birmingham,  for  appellee. 

SAYRE,  J.  Affirmed  on  the  authority  of 
Birmingham  Realty  Co.  t.  City  of  Birmingham 
(6  DiT.  136)  87  South.  810. 


LOUISVILLE  ft  N.  R.  CO.  v.  JOHN  W. 
O'NEILL  CO.    (6  DIv.  37.) 

(Supreme  Conrt  of  Alabama.   Nov.  26,  1820.) 

Appeal  from  ^Circuit  Court,  Jeiferaon  Coun- 
ty; B.  A.  Sharpe,  Judge. 

Action  by  the  John  W.  O'Neill  Company 
against  the  Iionisville  &  Nashville  Railroad 
Company.  .Tndgment  for  plaintiff,  and  defend- 
ant appeals.  Tnaatertei  from  Court  of  Ap- 
peals under  section  6,  Acts  1911,  p.  449.  Af- 
firmed. 

Tillman,  Bradley  ft  Morrow,  of  Birmingham, 
for  appellant. 

Frank  S.  White  &  Sons,  of  Birmingham,  for 
appellee. 

BROWN,  J.  The  questions  presented  by  the 
assignments  of  error  in  this  case  were  consid- 
ered and  treated  in  the  companion  case  of  Lou- 
iayille  ft  Nashville  Railroad  Co.  7.  John  W. 
O'Neill  Co.,  85  South.  482,  and  were  there  de- 
termined against  the  appellant.  The  Jndgment 
of  the  circuit  court  will  therefore  be  affirmed 
on  the  authority  of  that  case. 

Affirmed. 

ANDERSON,  C.  J.,  and  SATRE)  and  GARD- 
NER, JJ.,  concur. 


(206  Ala.  US) 

la  re  ONE  FORD  AUTOMOBILE. 

ALLRED  V.  STATE, 

(6  Div.  170.) 

(Supreme  Court  of  Alabama.    Jan.  13,  1921.) 

I,  Intoxicating  iiqaora  <8=»249— Prohibited  liq- 
uors unlawfully  in  possAssion  may  be  seized 
wittiout  warrant. 
Prohibited  liquors  the  receipt  or  possession 
of  which  in  any  quantity,  with  specified  excep- 
tions, is  denounced  as  a  misdemeanor,  may  be 
•eized  without  a  warrant  for  they  are  per  ae 
contraband. 


2.  latoxloatlng  Hqnora  «=9244,  249,  250— For- 
feiture prticeeding  against  aatomobll*  ie  In 
rem,  statute  must  be  atriotly  followed,  aad 
previous  seizure  Is  necessary. 

The  seizure  of  an  automobile  because  unlaw- 
fully used  in  the  transportation  of  liquors  un- 
der Acta  1919,  p.  6  et  seq.,  is  a  proceeding  in 
rem,  and  the  statute  must  be  strictly  followed, 
and  a  proceeding  to  enforce  forfeiture  cannot 
be  properly  instituted  until  after  the  property 
inculpated  is  seized  by  the  ezecutiTe  authority; 
previous  seizure  being  necessary  to  legal  pro- 
cess. 

3.  Intoxicating  llquora  ^=s^250— Bill  to  condemn 
sutoffloblle  for  unlawful  transportatloa  can- 
not be  supported  by  supplementary  fact. 

A  bill  or  petition  for  condemnation  of  an 
automobile  for  unlawful  transportation  of  pro- 
hibited alcoholic  liquors  cannot  be  given  equity 
by  reason  of  a  fact  of  a  aupplemoitary  nature 
not  existing  when  the  bill  or  petition  was  filed, 
and  this  is  true  notwithstanding  such  supple- 
mentary fact,  if  considered,  would  have  entitled 
petitioner  to  a  decree. 

Appeal  from  Circuit  Court,  Blount  County: 
O.  A.  Steele,  Judge. 

Bill  by  the  State  of  Alabama  to  condemn  a 
Ford  automobile,  because  used  In  transport- 
ing prohibited  liquor.  Andy  Allred  pro- 
pounded claim  and  filed  certain  demurrers 
and  motiouR,  which  being  overruled,  and  the 
car  condemned,  he  appeals.  Reversed  and 
remanded. 

John  A.  Lusk  ft  Son,  of  Ountersrille,  for 
appellant 

J.  Q.  Smith,  Atty.  Gen.,  and  Harwell  Davis. 
Asat  Atty.  Gen.,  for  the  State. 

SATRE,  J.  Without  a  preUminary  seizure, 
the  state's  solicitor  filed  the  petition  In  this 
cause  on  behalf  of  the  state  seeking  the  con- 
demnation of  one  Ford  automobile,  adequate- 
ly described,  on  the  ground  that  It  had  been 
used  in  the  transportation  of  prohibited  liq- 
uors, whereup<Mi  the  court,  without  more, 
issued  an  order  commanding  the  sberilT  to 
take  possession  of  the  automobile.  In  the 
petition  it  was  alleged  that  the  automobile 
was  in  the  possession  of  one  Andy  Allred: 
but  no  person  was  made  party  defoidont 
The  petition  was.  not  supported  by  oath  or 
affirmation.  Appellant  Allred  intervened, 
claiming  the  automobile  as  his  property,  de- 
murring to  the  petition,  and  then  moving 
that  the  petiti<»  be  dismissed  and  the  prop- 
erty in  question  restored  to  him,  on  the 
grounds,  to  state  them  generally,  that  there 
had  been  no  seizure  prior  to  the  filing  of  the 
petition,  and  that  the  writ  of  seizure,  issued 
after  the  filing  of  the  petition  without  prob- 
able cause  supported  by  oath  or  afilrmation. 
violated  section  5  of  the  Constitution,  provid- 
ing, among  other  things,  "that  no  warrants 
shall  Issue  to  search  any  place  or  seize  any 
person  or  thing  without  probable  cause,  sup- 
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ported  b7  oath  or  afBrmatlon.''  This  demur- 
rer and  motl(xi  were  overruled  by  the  trial 
court 

[1]  ▲  similar  eonatltutloiial  iinestlon  was 
raised  In  Maples  ▼.  State,  203  AU.  153,  82 
South.  183,  and  th^e  the  court,  quoting  the 
act  in  so  far  as  it  provides  that  the  sheriff 
or  arresting  ofDcer  "who  becomes  cognizant 
of  the  facts  or  who  finds  liquor  in  such  con- 
veyance or  vehicle  being  illegally  transported 
as'  aforesaid"  shall  seize  the  vdiicle,  said: 
"Clearly,  this  Is  not  a  violation  of  such  con- 
stitutional provision."  But  in  that  case  the 
automobile,  when  seized,  was  being  used  for 
the  transportation  of  prohibited  liquors.  No 
doubt,  prohibited  liquors,  the  receipt  or  pos- 
session Of  which  in  any 'quantity,  with  excep- 
tions not  material  in  this  connection,  is  de- 
nounced as  a  misdemeanor,  may  be  seized 
without  a  warrant,  for  such  liquors  are  per 
se  contraband.  But  whether  property  not 
per  se  contraband,  and  not  found  in  such  use 
as  to  make  it  contraband,  may  be  seized 
without  a  warrant,  or,  if  the  order  of  the 
court  in  this  cause  may  be  deemed  a  warrant, 
whether  such  warrant  may  be  issued  by  any 
court  without  probable  cause,  supported  by 
oath  or  affirmation,  are  questions  we  need 
not  decide,  for  the  reason  that  this  case  may 
be  determined  on  the  other  point 

[2]  Authority  for  the  proceeding  in  this 
cause  is  found  in  the  statute,  the  act  "to  fur- 
ther suppress  the  evils  of  intemperance,"  etc. 
(Acts  1919,  p.  6  et  seq.),  which  (section  13), 
iifter  providing  for  setzuire  as  qnoited  In 
Maples  V.  State,  supra,  proceeds: 

"And  such  officer  or  person  shall  report  the 
seizure  and  facts  connected  therewith  to  ihe 
solicitor  or  any  prosecuting  official  in  the 
county  where  seizure  is  made  or  in  default 
thereof  to  the  Attorney  General  of  the  state. 
And  it  ihall  be  the  duty  of  such  officer  in  rhe 
county,  or  the  Attorney  (General  of  the  state 
to  at  once  institute  or  cause  to  be  instituted 
condemnation  proceedings  in  the.  circuit  court 
by  the  petition  in  equity  in  the  name  of  the  state 
against  the  property  seized  describing  the  same, 
or  against  the  person  or  persons  in  possession 
of  said  vehicles  of  transportation,  if  known,  to 
obtain  a  decree  enforcing  the  forfeiture." 

The  proceeding  under  this  statute  is  a 
proceeding  In  rem.  Toole  v.  State,  170  Ala. 
41,  54  South.  105 ;  Dowda  v.  State,  203  Ala. 
441,  83  South.  324.  As  we  have  already  not- 
ed, there  la  no  personal  defendant 

Conceding  "the  process  in  rem,  when  rightly 
conducted,  to  be  a  suitable  and  proper  mode 
of  enforcing  obedience  to  a  useful  and  salu- 
tary law,  it  does  it  by  punishing  the  offender, 
who  must  be  the  owner,  or  some  person  in- 
trusted with  the  possession  by  him,  or  some 
person  for  whose  unlawful  possession  of  it  the 
owner  is  responsible;  it  does  this  by  depriving 
such  owner  of  his  property,  at  the  same  time 
preventing  the  further  noxious  and  unlawful 
use  of  it.     Such  being  the  character  of  the 


prosecution,  in  a  high  degree  pens!  in  Its  oper- 
ation and  consequences,  it  should  be  surround- 
ed with  all  the  safeguards  necessary  to  the  se- 
curity of  the  innocent"  Fisher  v.  McOirr,  1 
Gray  (Mass.)  1,  61  Am.  Dec.  881. 

The  statute  must  therefore  be  strictly  fol- 
lowed. I 

"Judicial  proceedings  in  rem,  to  enforce  a 
forfeiture,  cannot  in  general  be  properly  In- 
Btitttted  until  the  property  Inculpated  is  pre- 
viously seised  by  the  executive  authority,  as 
it  is  the  preliminary  seizure  of  the  property 
that  brings  the  same  within  the  reach  of  such 
legal  process."  Dobbins'  Distillsry  v.  U.  8., 
96  D.  S.  895,  24  I..  Ed.  687. 

Said  Judge  Story  in  The  Brig  Ann,  9 
Cranch,  289, 3  I*  E^  734,  an  analogous  case: 

"Until  seizure  it  is  impossible  to  ascertain 
what  is  the  competent  forum.  And,  if  so,  It 
must  be  a  good  subsisting  seizure  at  the  time 
when  the  libel  or  information  is  filed  and  al- 
lowed." 

[3]  Tfor  could  the  bill  or  petition  be  given 
equity  by  reason  of  a  fact  of  a  supplementary 
nature  which  did  not  exist  at  the  time  the 
bill  or  petition  was  filed,  and  this  is  true 
notwithstanding  the  fact  that,  the  supple- 
mentary ftict  considered,  petitioner  would 
have  been  entitled  to  a  decree.  Scheerer  ▼. 
Agee,  113  Ala.  383,  21  South.  81.  The  demur- 
rer was  well  taken,  and,  failing  that  the  mo- 
tion should  have  been  granted. 

Reversed  and  remanded. 


ANDERSON.  C.  J, 
BROWN,  JJ..  cmcar. 


and  GAKDNEB  and 


(SK  Ala.  my 

CROSS  V.  BANK  OF  ENSLEY  at  al. 
(6  DIv.  130.) 

(Supreme  Court  of  Alabama.    Jan.  27,  1921.) 

1.  Jsitament  «=>44S  —  Supreme  Court's  afllrm- 
aace  of  Judgmest  conclusive  as  to  matter  d»- 
termlned  In  subsequent  action  to  annul  Judg- 
ment. 

Supreme  Court's  opinion,  affirming  a  judg- 
ment against  plaintiff  is  conclusive  as  to  mat- 
ters therein  determined  against  plaintiff  in 
plaintiff's  subsequent  action  to  annul  and  avoid 
the  judgment. 

2.  Subrogation  «=s>28  —  Not  enforcealile  until 
whole  debt  paid. 

Subrogation  cannot  b«  enforced  until  the 
whole  debt  has  been  paid. 

3.  Subrogation  «=s36— Not  enforced  to  preju- 
dice of  oredltor. 

Subrogation  wHl  not  be  enforced  if  the 
rights  of  a  creditor  are  in  the  least  prejudiced 
thereby. 

4.  Homestead  «=9l93  —  Claim  of  exemption 
may  be  Interposed  at  any  time  before  sale. 

In  view  of  Code  1007,  i  4174,  a  claim  of 
homestead  exemption  may  be  interposed  at 
any  time  before  a  foreclosure  sale  of  mortgaged 
property. 
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5.  HtMnestead  «=3l93  ~  Claim  of  exemption 

made  In  aotlon  In  whloh  order  of  sale  hat 

been  made,  Instead  of  In  separate  aotioB. 

A  claim  of  homestead  exemption  Is  to  be 

made  In  the  action  in  which  order  of  sale  had 

been  granted,  instead  of  by  the  institution  of 

a  separate  action  to  annul  the  decree  ordering; 

the  sale. 

Appeal  from  Clrcnlt  Court,  Jefferson  Ooun- 
tj;    J.  C.  B.  Owln.  Judge. 

Bill  by  R.  C.  Otosb  against  the  Bank  of 
E^sley  and  others,  to  annul  and  avoid  a  de- 
cree formerly  rendered  In  the  case  of  Gross 
and  others  against  the  Bank  of  Ensley,  and 
for  other  relief.  From  a  decree  for  respond- 
ents,  complainant  appeals.     Affirmed. 

See,  also,  87  South.  845. 

Plnkney  Scott,  of  Bessemer,  for  appellant. 
Estes  &  Jones,  of  Bessemer,  for  appellees. 

GARDNER,  J.  Complainant  in  tbis  bill 
(appellant  here),  together  with  his  father,  Z. 
Cross,  had  previously  filed  a  bill  against  the 
same  respondents  to  this  suit,  for  the  exer- 
cise of  equity  of  redemption  as  to  certain 
mortgages  executed  to  one  O.  T.  Martin,  and 
transferred  to  the  Bank  of  Ensley,  and  also 
<me  executed  direct  to  said  bank,  disputing 
tbe  amount  dalmed  as  due  thereon,  and  also 
setting  up  usury.  The  validity  of  these  mort- 
gages was  also  attacked.  The  respondents 
filed  a  cross-bill,  and  the  question  of  tbe  in- 
debtedness was  fully  gone  into  and  ascer- 
tained by  tbe  court,  resulting  in  a  final  de- 
cree in'  favor  of  tbe  cross-complainants,  or- 
dering a  foreclosure  of  the  mortgages  sepa- 
rately as  to  Z.  Gross  and  R.  G.  Gross.  That 
cause  reached  tbls  court  for  review,  and  tbe 
decree  of  the  court  below  was  affirmed. 
Cross  et  aL  V.  Bank  of  Ensley,  203  Ala.  661, 
84  South.  267. 

(1]  Subsequent  thereto  the  bill  In  the  pres- 
ent case  was  filed,  which  refers  to  the  former 
litigation,  and  tbe  opinion  rendered  by  tbls 
court  is  attached  as  an  exhibit  thereto. 
Many  of  tbe  questions  set  up  in  tbe  bill 
were  considered  and  determined  on  the  ap- 
peal in  tbe  former  suit,  which  is,  of  course, 
binding  and  conclusive  against  tbe  com- 
plainant here. 

It  is  noted  that  Z.  Gross  is  not  a  party  to 
tbls  litigation,  and  R.  C.  Cross  is  alone  tbe 
party  complainant,  and  much  is  said  in  tbe 
averments  of  the  bill,  as  well  as  in  brief  of 
counsel,  to  tbe  effect  that  complainant  is 
entitled  to  be  subrogated  to  the  mortgage 
held  by  the  Bank  of  Ensley  or  J.  T.  Martin 
as  administrator  of  G.  P.  Martin,  deceased, 
against  Z.  Cross.  Complainant  Insists  that 
he  only  executed  tbe  mortgage  upon  bis  prop- 
erty to  better  secure  tbe  debt  of  his  father, 
Z.  Cross ;  and  that  tbe  latter  was  to  be  giv- 
en credit  for  the  amount  of  tbe  mortgage  ex- 
ecuted by  complainant,  which  was  not  done; 


and  that  complainant  dionld  be  subrogated 
to  the  rights  of  respondoit  in  the  mortgage 
of  Z.  Gross  upon  the  payment  of  tibie  sum 
named  In  the  decree  against  the  complainant 
only. 

[2,  S]  It  clearly  appears,  however,  that  tUa 
latter  question  was  fully  litigated  in  the  for- 
mer suit,  and  is  not  to  be  now  reopened.  It 
is  not  claimed  by  complainant  that  either  be 
or  bis  father  has  paid  any  part  of  the  indebt- 
edness. Tbe  general  rule  In  regard  to  subro- 
gation was  stated  In  Atberton  v.  Tesch,  202 
Ala.  448,  80  South.  832,  to  tbe  effect  that  be- 
fore subrogation  can  be  enforced  the  whole 
debt  must  be  paid,  and,  further,  that  subro- 
gation will  not  be  enforced  if  tbe  rights  of  a 
creditor  are  to  be  in  tbe  least  prejudiced 
thereby.  Counsel  for  appellant  dte  Dotban 
Oro.  Co.  T.  Dowling,  86  South.  498;  Searcy 
V.  Shows,  86  South.  444 ;  Knighton  ▼.  Curry, 
62  Ala.  404.  But  an  examination  of  these  aa- 
tborltles  readily  disclose  the  averments  of  the 
bill  here  in  question  do  not  bring  the  same 
within  the  influence  of  the  principle  therein 
announced. 

Much  stress  is  laid  by  counsel  upon  the 
averments  of  the  bill  to  the  effect  that  pend- 
ing the  litigation  tbe  Bank  of  Ensley  re- 
transferred  the  mortgage  debt  to  J.  T.  Mar- 
tin, administrator  of  G.  P.  Martin,  deceased, 
and  in  a  general  way  it  is  averred  that  this 
worked  a  fraud  upon  complainant  here.  The 
administrator  is  a  party  to  this  suit,  and 
appears  also  to  have  been  a  party  respondent 
to  the  former  litigation,  and  It  Is  not  dis- 
closed how  such  a  retrapsfer  could  have  been 
a  fraud  upon,  or  worked  any  Injury  to^  com- 
plainant. 

In  paragraphs  2  and  3  of  the  present  bill, 
the  complainant  shows  that  tbe  lands  upon 
which  be  has  resided  as  his  homestead  for 
a  long  number  of  years  was  at  one  time  Joint- 
ly owned  by  himself  and  his  father,  Z.  Cross, 
but  that  a  satisfactory  division  thereof  has 
been  made,  bnd  a  deed  of  his  father's  Inter- 
est conveyed  to  him  the  land  on  which  be 
resides  and  so  occupied  as  a  homestead.  A. 
description  of  the  homestead  is  set  out  In 
paragraph  2,  which  also  avers  that  he  has 
filed  his  declaration,  claiming  the  same  as 
exempt,  and  tbe  prayer  of  the  bill  seeks  to 
have  this  homestead  preserved  to  bim  from 
sale. 

In  the  former  litigation  attention  was  di- 
rected by  the  court  to  the  fact  that  this  com- 
plainant had  made  no  specific  selection  of  a 
homestead  and  no  definite  claim  of  oc^np- 
tion,  although  the  bill  did  allege  that  said 
landis  constituted  his  homestead,  but  this  was 
In  connection  with  an  attack  upon  the  valid- 
ity of  the  mortgage.  The  question,  however, 
as  to  whether  or  not  be  was  precluded  from 
thereafter  asserting  his  homestead  right  was 
left  open,  as  not  being  then  inresented  for  de- 
termination. 
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Id  Lewis  y.  Lewis,  201  Ala.  112,  T7  South. 
406,  the  court  said: 

"The  homestead  laws,  as  a  aystem,  indud- 
ing  even  those  exempting  the  homestead  to  the 
hushand,  are  not  for  the  sole  benefit  of  the 
husband,  hot  are  for  the  benefit  of  the  wife  and 
children  as  well,  even  during  the  husband's  life. 
•  •  •  l%is  coart  has  uniformly  held  that  the 
homestead  laws  are  to  be  liberally  construed, 
to  the  end  of  advancing  their  beneficial  objects, 
by  giving  effect  to  the  manifest  purpose  of  the 
Constitution  makers  and  of  the  L^islaturs  in 
conferring  the  rights." 

It  has  been  held  by  this  coart  tliat  the 
claim  of  exemption  may  be  Interposed  at  any 
time  before  a  sale  of  the  property.  Hlnes 
y.  Duncan,  79  Ala.  112,  68  Am.  Rep.  680; 
Martin  y.  Ule,  63  Ala.  406;  Kennedy  y. 
First  Nat.  Bank,  107  Ala.  170,  18  South.  396, 
36  L.  R.  A.  308.  However,  upon  this  ques- 
tion the  authorities  are  In  conflict,  as  will 
be  found  by  a  reading  of  section  715  et  seq., 
Thompaon  on  Homesteads  and  SJxemptlans, 
with  authorities  cited  in  notes. 

While  we  recognize  the  feature  which  dif- 
ferentiates the  Kennedy  Case,  supra,  from 
that  here  under  consideration,  yet  we  are 
persuaded,  after  an  examination  at  the  ma- 
jority opinion  in  connection  with  that  of  the 
dissenting  Justice,  that  this  question  was  set- 
tled by  that  decision,  to  the  effect  that  in  a 
case  of  this  character  the  claim  of  homestead 
exemption  may  be  asserted  any  time  prior  to 
the  sale  thereof. 

In  the  former  opinion  we  quoted  the  fol- 
lowing extract  from  the  Kennedy  Case: 

'^t  may  be  admitted  that,  in  a  direct  pro- 
ceeding in  equity  against  one  who  is  the  ovmer 
of  lands  to  condemn  them  to  sale,  in  which  he 
has  a  right  of  homestead  exemption,  and  who 
in  making  answer  sets  up  no  claim  to  sndi  ex- 
emption, and  allows  them  to  be  condemned  to 
sale  for  the  payment  of  decree  rendered  against 
him,  and  they  are  sold  thereunder,  he  will  be 
held  to  have  waived  his  right  to  claim,  and 
would  not  be  heard  afterwards  to  complain. 
Clarke  v.  Spencer,  75  Ala.  67." 

This  language  was  quoted  in  the  dissent- 
ing opinion  In  the  Kennedy  Case,  with  the 
words  "and  they  are  sold  thereunder"  ital- 
icized; that  phrase  marking  the  difference 
of  view  in  the  court. 

The  authorities  generally  note  the  fact 
that  as  to  homestead  exemption  the  husband 
is  not  alone  interested,  but  likewise  the  wife 
and  children.  Speaking  to  this  question  in 
the  Kennedy  Case,  snpra,  it  was  said: 

"Waiver  of  this  right,  which  is  deemed  so 
necessary  in  our  law  to  be  preserved  for  the 
benefit  of  the  family  relation,  are  not  to  be  fa- 
vored and  dedared,  except  when  deliberately 
and  fairly  made.  In  keeping  with  this  policy, 
it  has  been  held  that,  though  the  statutes  make 
no  provision  for  sudi  a  daim  or  contest  in  a 
court  of  chancery,  yet  the  right  being  dear  and 
of  constitutional  guaranty,  that  court  win  grant 


relief  in  such  cases  coming  before  it,  accord- 
ing to  its  own  peculiar  methods.  The  right 
must  not  t>«  denied  on  any  teduiical  or  onsoh- 
«tantlal  ground." 

[4]  We  are  i>er8uaded,  Uierefore,  that  this 
question  was  fully  considered  and  finally  de- 
termined in  the  Kennedy  Case,  and  must  be 
now  accepted  as  the  settled  doctrine  of  this 
court,  and  such  conclusion  Is  In  accord  with 
our  statuta  Section  4174,  Code  1907.  The 
cases  of  Rogers  v.  Lackland,  117  Ala.  699, 
23  South.  489,  Lackland  y.  Rogen,  118  Ala. 
629,  21  South.  841,  Sherry  y.  Brown,  66  Ala. 
51,  and  Toenes  v.  Moog,  78  Ala.  558,  dealt 
with  cases  involving  an  execution  from  a 
Justice  of  the  peace  court,  levied  upon  lands, 
and  were  rested  upon  the  iwoyieions  of  the 
statute  in  respect  to  the  condemnation  there- 
of, and  are  not  iu  conflict  with  the  authori- 
ties above  dted. 

[6]  We  are  therefore  of  the  opinion  that 
the  complainant  should  present  his  petition  in 
the  cause  considered  by  this  court  on  for- 
mer appeal,  and  in  which  the  order  of  sale 
was  granted,  and  there  assert  his  right  to 
homestead  exemption,  where  the  court  of 
equity  may  grant  relief  according  to  Its  own 
peculiar  methods.  Tonsmere  &  Craft  v. 
Buckland,  88  Ala.  314,  6  South.  004.  There 
is  no  occasion  for  the  assertion  of  this  home- 
stead right  by  a  separate  bill,  as  seems  to  be 
attempted  here,  but,  as  previously  stated, 
the  petition  should  be  presented  in  that  cause 
wherein  by  the  decree  of  the  court  the  lands 
are  ordered  sold.  This  course,  we  presume, 
complainant's  counsel  will  pursue. 

It  Is  not  insisted  that  the  bill  Is  one  to 
set  aside  the  former  decree  for  fraud  in  its 
procurement  (De  Soto  Coal  MIn.  &  Dey.  Co. 
V.  Hill,  188  Ala.  667,  66  South.  988),  nor  Is  it 
urged  that  it  is  framed  as  a  bill  of  review, 
either  for  error  apparent  upon  the  record  or 
newly  discovered  evidence. 

The  demurrer  to  the  bill  was  properly  sus- 
tained, and  the  decree  will  be  here  affirmed. 

Afllrmed. 

All  the  Justices  concur. 


(206  Ala.  277) 

CROSS  et  al.  V.  BANK  OF  ENSLEY  «t  al. 
(6  DIv.  182.) 

(Supreme  Court  of  Alabania.    Jan.  27,  1921.) 

I.  AiHieal  and  error  €=970(2)— Order  granting 
petition  to  prooeed  with  foreclosure  and  over- 
rallng  demurrers  held  not  appealable. 
Order  in  mortgage  foredosure  action  after 
affirmance   by   Supreme   Court   of   foreclosure 
decree   granting  petition  to  proceed  with  the 
foredosure  as  to  lands  not  involved  in  a  sepa- 
rate suit  instituted  by  mortgagee  to  annul  the 
foreclosure  decree,  and  overruling  demurrers  to 
such  petition,  held  not  appealable,   since  audi 
an  order  is  of  an  interlocutory  nature,  and  is 
not  an  order  overruling  a  demurrer  to  a  bill 
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in  eqDltjr  ^tUn  Code  1907,  i  2838,  aa  amended 
bjr  Acta  1915,  p.  1S7. 

2.  Appeal  and  error  «a»70(3)'— Order,  strik- 
ing paper  adopting  bill  filed  In  other  eotlea 
as  orota-blll  to  petition,  held  not  appealable. 

Where  mortgagee,  subsequent  to  affirmance 
of  foreclosure  decree,  filed  petition  to  proceed 
witli  foreclosure  as  to  lands  not  iHTolved  in 
the  separate  salt  by  mortgagor  to -annul  fore- 
dosure  decree,  order,  striking  paper  adopting 
petition  In  snch  separate  action  as  a  eross-biU 
to  mortgagee's  petition  to  proceed  with  fore- 
closure, htM  not  appMlable,  not  being  an  order 
sustaining  demurrer  to  a  bUl  under  Code  1907, 
{  2838,  as  amended  by  Acts  1915,  p.  187. 

Appeal  from  Olrcnlt  Ooart,  Jefferson  Coun- 
ty;   J.  0.  B.  Owln,  Judge. 

Petition  by  tbe  Bank  of  Ensley  and  others 
for  the  sale  of  certain  lands  not  Involved  In 
a  pending  suit.  In  aid  of  the  execution  of  a 
former  decree  of  the  court  ordering  the  land, 
together  with  other  lands,  to  be  sold.  From 
a  decree  granting  petition,  the  adTem  par- 
ties appeal.    Appeal  dlsmlaaed. 

Seek  also,  87  South.  843. 

Piokney  Scott,  oi  Bessemer,  for  appellants. 

Estes  &  Jones,  of  Bessemer,  for  appellees. 

GARDNER,  J.  For  the  UUgatlon  ont  of 
which  the  present  appeal  arises,  see  Cross  t. 
Bank  of  Knsley,  203  Ala.  561,  84  South.  267. 

After  the  aOlrmance  of  the  decree  of  the 
court  below  following  a  foreclosure  of  the 
mortgage  executed  by  Z.  Cross  and  wife, 
and  R.  C.  Cross  and  wife,  separately,  the 
latter  filed  an  original  bill,  setting  up  matters 
relating  to  the  substance  of  this  litigation, 
which  was  this  day  decided. 

On  account  of  this  last  bill  by  B-  C.  Cross, 
the  cross-complainants  in  tbe  former  litiga- 
tion filed  a  petition  to  the  chancellor  in  that 
cause,  seeking  authority  to  proceed  with  the 
foreclosure  of  the  mortgage  against  Z.  Cross 
as  to  lands  not  Involved  in  the  other  suit,  and 
also  to  authorize  the  procurement  of  an  ab- 
stract of  title  thereto.  The  cross-respondents 
In  that  suit  filed  demurrers  to  this  petition, 
which  were  overruled,  and  tbe  petition  grant- 
ed. Tbe  action  of  the  court  in  this  particlar 
is  h»e  sought  to  be  reviewed  upon  this  ap- 
peal. 

[1]  This  order  was  clearly  of  an  interlocu- 
tory nature,  and  we  find  no  statute  author- 
izing an  appeal  from  the  ruling  of  the  court 
on  demurrer  to  such  petition.  Section  2838, 
as  amended  Acts  1915,  p.  137.  Such  an  order 
will  therefore  not  support  an  appeal.  Ben- 
nett V.  Hall,  193  Ala.  273,  68  South.  136. 

[2]  The  said  Z.  Cross  and  R.  C.  Cross  filed 
a  patwr  in  that  cause,  wnlch  was  headed 
"Adoption  for  the  Cross-Bill  for  Petition," 
and  in  this  paper,  by  reference  to  the  original 
bill  filed  by  R.  C.  Cross,  without  copying  or 
setting  the  same  out,  sought  to  have  tbe  same 


adopted  as  a  cross-bill  to  the  petltlcm  above 
referred  to.  This  paper  filed  in  the  cause 
was  stricken  on  motion.  The  same  coxild 
not  be  called  a  cross-bill,  and.  Indeed,  there 
was  no  occasion  for  sncb,  and  the  ruling 
thereon  could  not  be  s«dd  to  oome  within  tbe 
act  of  1915,  supra,  and  was  likewise  such  an 
order  as  would  not  support  the  appeal. 

The  appeal  will  be  dismissed. 

Appeal  dismissed. 

All  tbe  Justices  concur. 


(206  Ala.  Vm 

MORGAN  V.  WHATLEY  «.  WHATLEY  et  aL 

(6  DIv.  914.) 

(Supreme   Court  of  ATabama.    Dec.  2,   1920. 
Rehearing  Denied  Jan.  8,  1921.) 

1.  Brokers  9=»8I— Two  brokerage  firms  Jolatly 
employed  held  properly  Joined  in  salt  for 
eommlssien. 

Where  two  brokerage  firms  were  Jotntly 
employed  by  both  parties  to  effect  a  real  estate 
trade,  they  were  properly  Joined  aa  irfaintiffs 
in  a  suit  for  commission. 

2.  Brokers  <»=>6I  (3)— Owner's  Inability  te 
proeure  wife's  deed  will  not  defeat  broker's 
compensation. 

Defendant  having  undertaken  with  plaintiff 
broker  that  he  wonid  be  able  and  ready  to  make 
an  exchange  if  the  other  party  coold  convey  a 
good  title,  his  inability  to  procure  his  wife's 
signature,  which  was  necessary,  cannot  avail 
to  defeat  the  broker's  claim  for  compensation. 

3.  Brokers  «=>8l>— Purchaser's  not  being  boaad 
In  writing  where  not  taking  advantage  of 
ststute  of  frauds  no  defense  to  aotlon  for 
oommlsslon. 

That  a  purchaser  has  not  become  bound  in 
writing  so  as  to  exclude  the  operation  of  the 
statute  of  frauds  is  no  defense  to  the  broker's 
action  for  a  commission  so  long  as  the  pur- 
chaser takes  no  advantage  of  the  statute. 

4.  Brokers  $=380— In  broker's  aotlon  Tor  oom- 
mlsslon, defendant  held  to  have  waived  all 
objections  except  the  one  assigned. 

In  an  action  for  commission  for  exchanging 
property  where  the  undisputed  evidence  show- 
ed that  defendant's  only  assigned  reason  was 
inability  to  procure  his  wife's  execution  of 
the  deed,  he  must  be  held  to  have  waived 
ell  other  objections. 

5.  Brokers  «=>87— Defendant  held  liable  te 
plaintiff  broker  for  oausing  loss  of  oommls- 
slon to  be  paid  by  other  party. 

Where  an  owner  agreeing  to  an  exchange 
of  property  knew  that  his  broker  In  addition  to 
tiie  commission  he  was  to  pay  was  also  to  re- 
ceive a  commission  from  tbe  other  party,  such 
commission  was  a  proper  element  of  damages 
recoverable  for  owner's  refusal  to  execute  his 
agreement. 
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€.  Broken  ^:>87— Not  naoessary  to  hold  de- 
faaltlng  party  liable  for  broker's  oommlssion 
from  other  party  that  he  knew  the  amoaat 
thereof. 
Where  defendant  OTraer  breached  hie  eon- 
tract  for  an  exchange  of  property  knowing  hia 
broker  waa  to  reeeire  a  oommission  from  the 
other  party,  it  waa  not  neceeeary  that  defendant 
know  the  exact  or  approximate  amonnt  there- 
of to  make  him  liable  therefor. 

7.  Pleadlag  «=3l93(8)— In  an  action  for  eom- 
mlseloR  against  a  party  breaching  n  OMtraet 
for  an  cxehange  oounts  Insulllelent  a*  to  Item 
of  damage  not  demurrable. 

In  a  broker'a  action  for  commission  against 
a  party  breaching  an  exchange  agreeipent,  the 
fact  that  aereral  counts  in  the  complaint  do 
not  contain  allegationa  necessary  to  show  that 
the  commission  due  plaintiff  from  the  other 
party  is  a  proper  item  of  damage  does  not 
render  the  counts  demuirable. 

8.  Brvkert  «=»42-7'FaIlHra  to  eeeure  lloonss 
held  n«»t  to  defeat  recovery  of  a  oommlseloa. 

Though  real  estate  brokers  carrying  on 
business  without  license  required  by  Rerenne 
Act  191Qt  would  subject  them  to  a  criminal 
penalty,  that  does  not  invalidate  their  acts 
done  or  prevent  their  recovery  of  a  commission 
for  exchange  of  properties. 

9.  Licenses  4=339— Where  for  revenue  only, 
violation  of  law  doe*  not  render  oontracts 
void  unless  expressly  prohibited  by  statute. 

Where  the  requirement  of  a  license  is  for 
revenue  only  and  not  for  police  protection, 
the  penalty  for  operating  or  acting  without  a 
license  is  visited  upon  the  person  and  not  upon 
the  business,  and  contracts  made  in  carrying 
r>n  the  business  are  not  lield  void  unless  the 
statute  expressly  prohibits  or  vitiates  them. 

SomervUle  and  Brown,  JJ.,  dissenting. 

Appeal  from  Circuit  Oonrt,  Jefferson 
County;   John  0.  Pugh,  Judge. 

Action  by  Whatley  &  Whatley,  a  partner- 
ship, composed  of  G.  C.  and  F.  C.  Whatley, 
and  S.  P.  Spurgeon,  against  W.  B.  Morgan, 


J.  L.  Dreunen  and  N.  L.  Steele,  both  of 
Birmingham,  for  appellees. 

SOMBRVIUiB,  J.  [1]  The  evidence  <m 
the  main  issues  of  fact  in  this  case  Is  In 
sharp  dispute,  Imt  we  think  the  trial  conrt 
was  warranteid  In  finding:  (1)  That  though 
Whatley  &  Whatlejjl  primarily  represented 
the  defendant  Morgan,  and  Spurgeon  prima- 
rily represented  the  other  trader,  Berentz, 
yet  both  firms  of  brokers  were  Jointly  em- 
ployed by  both  parties  to  effect  the  real  es- 
tate trade  proposed  by  Morgan;  and  hence 
the  Whatleys  and  Spurgeon  are  properly 
Joined  as  parties  plaintiff.  (2)  That  each 
IMirty  knew  that  his  own  broker  was  acting 
in  this  niatter  In  a  dual  capacity,  and  would 
receive  a  part  of  his  compensation  from  the 
other  party.  (3)  That  nnder  this  employ- 
ment plaintiffs  were  not  bound  to  procure 
Berentz's  signature  to  the  written  proposal 
submitted  by  Morgan,  but  only  to  procure  hla 
agreement  thereto,  and  his  offer  to  execute 
It.  (4)  That  they  In  fact  procured, Ms  agree- 
raeat,  and  tendered  to  Morgan  a  duly  exe- 
cated  deed  from  Berente  to  the  property  to 
be  ex«dianged  by  him,  the  title  to  which  waa 
good  and  merchantable,  and  the  Incumbranc- 
es as  stipulated.  (5)  That  nothing  remained 
to  be  done  In  completion  of  the  trade  except 
the  tender  of  a  deed  by  Morgan  conveying  a 
good  title  to  his  property  to  Berentz.  (6) 
niat  Morgan  failed  to  tender  such  a  con- 
veyance, and  his  failure  was  due  solely  to 
his  wife's  refusal  to  sign  the  deed.  ' 

[2]  Under  these  findings  of  fact  plaintiffs 
were  clearly  entitled  to  recover  the  $200  com- 
mission which  Morgan  agreed  to  pay  as  his 
part,  and  also  the  $700  to  be  received  by 
plaintiffs  from  Berentz  as  his  part,  provid- 
ed the  latter  Item  was  within  the  contem- 
plation of  the  parties  (Morgan  and  these 
plaintiffs)  at  the  time  of  the  employment,  as 
an  element  of  damage  In  case  of  Morgan's 
breach  of  his  contract  to  exchange.  B'ham. 
Land,  etc.,  Ca  y.  Thompson,  86  Ala.  148,  5 


for  commission  on  the  sale  or  exchange  of  |  South.  473;    Sayre  v.  Wilson,  86  Ala.  151,  S 
real    estate.     Judgment    for   plaintiffs,   and    south.   167;    Handley   v.    Shaffer,    177   Ala. 


defendant  appeals.    Affirmed. 

An  exchange  of  lots  between  W.  B.  Mor- 
gan and  T.  G.  Berentz  was  arranged  through 
the  agency  of  Whatley  &  Whatley,  with 
knowledge  both  of  Morgan  and  Berentz  that 


636,  69  South.  286.  It  was  Morgan's  duty  to 
tender  a  sufficient  deed,  and  his  undertaking 
with  his  brokers  was  that  he  would  be  able 
and  ready  to  do  so;  and  If,  to  the  convey- 
ance of  a  good  title  to  Berentz,  the  execn- 


Whatley  &  WhaUey  were  acting  for  each  in ;  tion  of  the  deed  by  Morgan's  wife  was  nee- 
the  matter.  The  agreement  was  perfected  j  ggsary,  he  was  bound  to  procure  It  It  fol- 
and   signed  by  both  Berentz  and  Morgan,  I  jo^g^  ^j  course,  that  the  abandonment  of  the 


and  Berentz  was  ready,  willing,  and  able  to 
carrj'  out  his  part  of  the  trade,  but  Morgan 
failed  or  refused  to  perform  his  part  One 
of  the  pleas  was  that  the  plaintiffs  had  not 
procured  the  state  license  required  before  be- 
ing permitted  to  engage  In  the  real  estate 
business. 

George   Bondorant,   of   Birmingham,    for 
appellant 


trade,  whether  by  both  or  by  either  of  the 
parties,  because  of  Morgan's  inability  to  pro- 
cure his  wife's  signature  and  deliver  a  suffi- 
cient deed,  cannot  avail  to  defeat  the  bro- 
ken' claim  for  compensation;  they  having 
done  all  that  devolved  upon  them,  and  all 
that  they  could  do  In  the  premises.  Oofleld 
V.  McGraw,  16  Ala.  App.  368,  77  SoHth.  dSl: 
Hamlin  ▼.  Scbulte,  84  Minn.  684,  27  N.  W. 
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SOI;  9  Oorp.  Tur.  626,  i  106,  and  cases  dted 
In  note  78;  B'ham.  Land,  etc  Oo.  t.  Thomi>- 
son,  86  Ala.  146,  5  South.  473. 

[3]  It  la  to  t)e  noted,  also,  tbat  the  fact 
that  the  imrdiaser  has  not  become  bound  in 
writing,  so  as  to  exclude  the  operation  of 
the  statute  of  frauds,  is  no  defense  to  an 
action  by  the  brokers  for  compensation,  so 
long  as  the  purchaser  takes  no  advantage  of 
the  statute.  Sayre  t.  Wilson,  86  Ala.  151,  6 
South.  167;  19  Cyc.  266,  256. 

[4]  Moreover,  in  the  instant  case,  the  un- 
disputed evidence  is  that  Morgan's  only  as- 
signed reason  for  not  carrying  out  the  trade 
was  his  inability  to  procure  his  wife's  exe- 
cution of  the  deed — a  waiver  of  other  objec- 
tions, if  any  he  had. 

[5]  The  principal  question  of  merit  In  the 
case  arises  upon  the  propriety  of  the  Judg- 
ment in  its  inclusion  of  the  fee  of  $700,  due 
to  the  brokers  from  the  other  party,  Ber- 
entz,  as  an  element  of  recoverable  damage. 
If  Morgan  was  informed  and  understood 
that  the  brokers,  besides  the  commission  of 
$200  which  he  himself  was  to  pay  them,  were 
to  receive  the  rest  of  their  compensation 
from  Berentz,  and  knew  also  that  his  own 
failure  to  execute  his  agreement  to  make  the 
exchange  with  Berentz  would  prevent  the 
brokers  from  earning  their  commission  from 
Berentz  and  cause  them  a  loss  to  that  ex- 
tent, then,  under  all  the  anthoriues,  Morgan 
would  be  liable  to  his  brokers  for  that  loss. 
The  general  rule  is  stiated  and  discussed  in 
Bixby-T.  Lumber  Go.  v.  Evans,  167  Ala.  431. 
S2  South.  843,  20  L.  R.  A.  (N.  S.)  194.  140 
Am.  St.  Rep.  47;  and  see,  also^  8  R.  01  L. 
459,  H  27,  28. 

In  the  authority  last  cited  It  is  said: 

"The  reqairement  that,  in  order  to  charge 
with  liability  mider  special  circnmstances,  the 
party  songht  to  be  charged  shall  have  had  no- 
tice of  such  drcumatances,  should  receive  rea- 
sonable interpretation  with  reference  to  the 
subject  to  which  such  notice  is  applied.  As  a 
general  rule,  knowledge  of  the  special  circum- 
stances must  be  brought  clearly  home  to  him  at 
the  time  the  contract  is  made,  in  such  a  way 
that  he  must  koow  that  the  person  with  whom 
he  is  contracting  reasonably  believes  tbat  he 
accepts  the  contract  with  the  special  condition. 
It  is  not  required  that  he  must  have  exact 
knowledge  or  information  in  detail  as  to  Jnst 
what  loss  will  result;  nor  is  it  always  essen- 
tial that  such  special  conditions  be  mentioned 
in  the  negotiations  or  included  in  the  contract 
in  express  terms.  It  ig  sufficient  if  they  are 
known  to  the  parties  or  are  of  such  character 
that  they  may  be  fairly  supposed  to  have  been 
in  contemplation  in  the  making  of  the  con- 
tract"   8  R.  O.  L.  461, 1  28. 

Although  the  evidence  was  In  dispute,  and 
the  burden  was  on  plalntUFs  to  show  notice 
to  defendant  of  the  special  drcumstanoes  un- 
der whidi  they  undertook  to  make  the  ex- 
diange  of  properties,  the  decided  weight  of 
the  evldpuce  Bhows  waxii  notice  and  undei^ 


standing;  and  !n  a  number  of  cases,  sub- 
stantially identical  with  the  instant  case.  It 
has  been  held  that  loss  of  commissions  to  be 
paid  by  the  other  party,  by  reason  of  the 
prindpal's  default  in  carrying  out  bis  agree- 
ment to  sell  or  exchange,  became  a  recover- 
able element  of  damage  in  a  suit  by  the  bro- 
ker against  his  defaulting  principal. 

Tbe  case  of  Bella  Bros.  v.  Parsons,  132 
Iowa,  543,  109  N.  W.  1098,  11  Ann.  Cas.  475, 
Is  well  considered,  and,  we  think,  deciatve  of 
Oie  question.    The  court  there  said: 

"The  action  is  for  breach  of  defendantTa  eon- 
tract,  and  not  for  the  commissions  from  iht 
landowner.  To  the  latter,  plaintiff  was  not  en- 
titled, foe  the  reason  that,  throogh  defendant's 
fault,  as  it  alleged,  it  had  not  earned  them. 
*  *  *  If  plaintiff  were  attempting  to  recover 
a  commission  for  the  sole  of  the  land  he  should 
be  defeated, 'for  defendant  never  promised  him 
this.  What  he  (defendant)  did  agree  to  do  was 
to  porcfaase  the  land  which  suited  him,  tiras 
enabling  plaintiff  to  earn  its  commission,  ^e 
parties  understood  when  they  made  the  con- 
tract what  plaintiff's  damages  would  be  in  the 
event  defendant  failed  to  perform  it.  In  other 
words,  loss  of  plaintiff's  commission  was  within 
the  contemplation  of  the  parties  in  the  event 
of  defendant's  failure  to  perform.  •  •  • 
Plaintiff  is  suing  for  breach  of  a  contract  made 
between  it  and  defendant,  and  not  npon  the 
commission  contract  made  with  the  land  com- 
pany. It  has,  as  we  have  already  said,  not 
earned  these  commissions,  and  was  prevented 
from  doing  so  by  defendant's  failure,  without 
excuse,  to  keep  and  perform  his  engagement 
with  plaintiff.  There  are  several  cases  from 
other  jurisdictions  which  sustain  plaintiff's  right 
to  recover.  See  pivermore  v.  Grane,  28  Wash. 
629,  67  Pac.  221,  57  L.  R.  A.  401;  Bishops  v. 
Averill,  17  Wash.  200,  49  Pac.  237,  50  Pac. 
1024;  Cavender  v.  Woddingham,  2  Ho.  App- 
551;  Atkinson  v.  Pack,  114  N.  0.  607,  19  a  E. 
628." 

It  Is  to  be  noted  that,  in  the  instant  case, 
defendant's  promise  to  plaintiffs  was  to  con- 
vey his  property  to  Berentz,  If  plaintiffs 
would  induce  Berentz  to  convey  his  prop- 
erty to  defendant.  This  Is  the  promise  for 
the  breach  of  which  this  action  is  brought. 

[6]  It  is  the  contention  of  defendant  that 
this  principle  of  liability  cannot  be  applied 
to  him  in  this  case  because  it  does  not  ap 
pear  that  he  was  informed  of  the  exact  or 
the  approximate  amount  of  the  comp^isa- 
tlon  to  be  received  by  plaintiffs  from  Be- 
rentz. But  such  exact  knowledge  Is  not  nec- 
essary. Kelley  &  Co.  v.  La  Grosser  etc.,  Co., 
120  Wis.  84,  97  N.  W.  674,  102  Am.  St.  Rep. 
971,  979.  It  is  enough  tbat  he  knew  that  the 
greater  part  of  the  commlssi<«  was  to  be 
gotten  from  Berentz,  and  be  was  diarg«d 
with  notice  that  its  amount  would  be  based 
upon  the  customary  and  usual  percentage  of 
the  value  of  the  property  handled.  Plain- 
tiffs were  properly  allowed  to  show  what 
such  a  percentage  would  be,  and  that  the 
amount  claimed — $700 — was  not  In  exoen  of 
tbatbula. 
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[7]  It  la  trne,  as  urged  for  defendant,  that 
several  counts  of  the  complaint  do  not  con- 
tain the  necessary  allegations  to  show  tbat 
this  Item  of  damage  is  a  proper  subject  for 
recovery.  But  this  did  not  render  the 
counts  demurrable,  the  proper  method  for 
its  exclusion  being  by  motion  to  strike,  and 
by  objection  to  the  evidence  or  appropriate 
Instruction  to  the  Jury.  W.  U.  T.  Co.  v. 
Garthrlght,  151  Ala.  413,  44  South.  212. 
However,  the  complaint  contained  a  count  or 
counts  with  the  necessary  allegatl<ms,  ond 
there  was  no  prejudice  to  defendant  In  this 
regard. 

We  find  no  error  in  the  rulings  on  the  evi- 
dence which  could  have  been  prejudicial  to 
defendant 

[I,  •]  It  Is  Insisted  that  the  defense  that 
plaintiffs  were  not  lawfully  licensed  to  carry 
on  the  business  of  real  estate  brokerage  was 
a  good  defense  In  law,  and  should  have  de- 
feated a  recovery  In  the  conceded  absence  of 
any  showing  by  plaintiffs  that  they  were  in 
fact  llcoised. 

The  rule  Is  fnlly  settled  tbat  the  doing  of 
business  without  the  required  license,  though 
subject  to  criminal  penalty,  does  not  Invali- 
date acts  done  or  obligations  contract- 
ed therein.  Sunflower  Lbr.  Go.  v.  Turner 
Sup.  CO.,  158  Ala.  191,  48  South.  610,  132 
Am.  St.  Rep.  20;  Smith  v.  Sharpe,  162  Ala. 
433,  50  South.  381 ;  Alford  v.  Creagh,  7  Ala. 
App.  358,  62  South.  254.  The  Revenue  Act 
of  1915  (Acts  1915,  p.  490)  provides  that— 

"Every  person  •  •  •  engaged  in  any  busi- 
ness *  •  •  for  which  a  license  or  privilege 
tax  la  required  shall  first  procure  a  license," 
etc. 

And  section  8  (p.  627)  provides: 

"Before  any  person,  firm  or  corporation  shall 
engage  in  or  carry  on  any  business  or  do  any 
act  for  which  a  license  by  law  is  required,  he, 
they  or  it  shall  pay  to  the  judge  of  probate 
•  •  •  the  amount  required  for  such  license," 
etc. 

While  the  authorities  In  general  are  not 
harmonious  In  their  application  of  the  gen- 


any  act  of  bnsiness,  la  the  sense  of  avoiding 
contractual  validity,  in  default  of  a  license 
paid  for  and  procured  according  to  law;  and 
that  the  plaintiffs'  contract  here  sued  on 
was  not  Invalid  by  reason  of  his  operating 
without  a  license.  In  consequence,  the  ac- 
tion of  the  trial  court  In  disregarding  the 
plea  so  alleging  Is  held  as  free  from  error. 

No  prejudicial  error  appearing,  the  Judg- 
ment will  be  afSnued. 

Afllrmed. 

ANDERSON,  O.  J.,  and  McCLELLAN, 
SATRE;  GARDNER,  and  THOMAS,  JJ., 
concur. 

SOMERVILLE  and  BROWN,  33.,  dlssoit 
as  shown  by  opinion  appended. 

SOMERVILLE,  J.  (dissenting).  In  Sun- 
flower Lbr.  Co.  v.  Turner  Sup.  Co.,  158  Ala. 
191,  48  South.  510.  132  Am.  St  Rep.  20,  hold- 
ing that  contracts  made  in  the  course  of  con- 
ducting a  business,  without  the  license  re- 
quired by  law,  were  valid  and  enforceable, 
the  court  was  dealing  with  a  statute  (Code, 
S  2361)  which  provided  merely  that  "licenses 
are  required  of  all  persons  engaged  In  or 
carrying  on  any  business,"  etc.,  and  the  cor- 
rectness of  the  conclusion  Is  unquestionable. 

The  language  of  our  Revenue  Act  of  1915, 
which  is  repeated  In  the  act  of  1919  (Gten. 
Acts  1919,  p.  395),  expressly  prohibits  the 
carrying  on  of  the  specified  businesses — in- 
cluding that  of  real  estate  brokers — ^without 
first  procuring  a  license  therefor;  and  I  can- 
not escape  the  conviction  that  such  a  prohi- 
bition carries  with  it  a  legislative  outlawry 
of  executory  contracts  which  are  sought  to  be 
enforced  by  any  offender  of  the  law.  The 
change  In  the  language  of  the  present  law 
is  significant,  and  ought  to  be  given  appro- 
priate restrictive  effect  in  accordance  with 
Its  obvious  purpose. 

According  to  the  weight  of  authority,  the 
burden  of  proof  on  such  an  Issue  in  civil 
cases,  where  the  holding  of  a  license  is  only 
collaterally  Involved,  is  upon  the  defendant 
Abhau  V.   Grassle,  262  111.  636,  104  N.  B. 


1 1020,  Ann.  Ctes.  1016B,  414,  and  note,  416. 
oral  principle,  the  basis  of  decision  seems  to '  But  in  this  state  It  has  been  authoritatively 
be  that  If  the  requisition  of  a  license  Is  for '  settled  that  the  burden  of  proof  is  upon  the 
revenue  only,  and  not  for  police  protection,  j  party  who  is  required  to  have  the  license, 
the  penalty  for  operating  or  acting  without  |  the  rule  being  founded  upon  considerations 
a  license  is  visited  upon  the  person  and  not  j  of   policy   and    convenience.     Edlsto   Phos- 


npon  the  business,  and  contracts  made  In 
carrying  on  the  business  are  not  held  void 
unless  the  statute  expressly  prohibits  or 
vitiates  them.  Sunflower  Lbr.  Co.  v.  Turner 
Sup.  Co.,  158  Ala.  191,  48  South.  510,  132 
Am.  St  Rep.  20,  citing  25  Cya  633,  and  re- 
viewing many  cases. 

A  majority  of  the  court,  consisting  of  AN- 
DERSON, 0.  J.,  McCLELLAN,  SATRB, 
GARDNER,  and  THOMAS,  JJ.,  are  of  the 
opinion  that  there  is  nothing  In  the  language 
of  the  present  law  which,  by  reasonable  con- 
Btroctlon,  prohibits  the  doing  of  bosinees  or 
87  SO.-64 


phate  Go.  v.  Standford,  112  Ala.  493,  20 
South.  613;  Brown  v.  Raisin  Fertilizer  Co., 
124  Ala.  221,  26  South.  891.  And  the  same 
rule  is  established  In  prosecutions  for  viola- 
tions of  the  license  statutes.  Porter  v.  State, 
58  Ala.  66.  See,  also.  Mays  v.  Williams,  27 
Ala.  267. 

The  plaintiffs  failed  to  dlsdiarge  this  bur- 
den of  proof,  and  there' is  no  evidence  in  the 
record  which  tends  to  show,  directly  or  In- 
ferentlally,  that  they  were  licensed  brokers. 

It  would  result.  In  accordance  with  the 
authorities,  that  plaintiffs  were  not  entitled 
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to  recover  on  the  contract  sued  on.  Brown 
▼.  Kalsin  Fertilizer  Co.,  124  Ala.  221,  26 
South.  881 ;  Talladega  F.  &  K.  Co.  ▼.  Farm- 
ers' Union  Waretaoose  Co.,  2  AIxl  App.  807, 
S6  SoQtb.  596. 

BBOWN,  J„  concurs  In  the  foregoing. 


<20S  Ala.  S7) 

JONES  et  al.  V.  SANDLIN.    (6  DIv.  90.) 
(Supreme  Court  of  Alabama.    Not.  25,  1920.) 

1.  Life  estatet  «=>I3— Life  tenant  held  not  en- 
titled  to  commit  waata  fay  cutting  timber. 

Will  giving  testator's  wife  absolute  title  to 
the  personal  property,  but  expressly  limiting 
her  ownership  of  lands  to  a  life  estate  with  a 
direction  as  to  the  disposition  thereof  at  her 
death,  did  not  entitle  her  to  commit  waste  by 
cutting  of  timber.  • 

2.  Limitation  of  aotions  «=932(l)— Count  for 
value  of  timber,  being  in  aasumptit,  not  ilv- 
red  liy  one-year  statute  as  a  eount  for  oon- 
veraiott. 

Count  alleging  value  of  timber,  that  de- 
fendant was  the  owner  of  a  one-thirtieth  in- 
terest in  the  land  and  the  timber,  that  plain- 
tiffs were  the  owners  of  the  reversionary  in- 
terest, that  defendant  converted  the  timber  to 
bis  own  use,  and  that  the  proceeds  thereof  are 
justly  due,  held  a  count  in  assumpsit  to  which 
the  one-year  statute  of  limitations  is  not  ap- 
plicable^ 

3.  Life  eatates  «=s  13— Timber  cut  baoomes 
property  of  remaindermen. 

Timber  cut  from  land  in  possession  of  life 
tenant  uuauthoriied  to  cut  such  timber  be- 
comes the  property  of  the  remaindermen 
whether  cut  by  the  life  tenant  or  a  third  person. 

4.  Life  Mtatea  $=328^Remedy  of  rwnainder- 
men  for  cutting  timber  on  land  in  possession 
of  iife  tenant. 

Where  timber  was  cut  from  land  in  pos- 
session of  life  tenant  who  was  unauthorized  to 
cut  such  timber,  the  remaindermen  to  recover 
proceeds  were  not  required  to  bring  an  action 
on  the  case,  but  could  recover  in  an  action  for 
trover,  or  could  waive  the  tort  and  sue  in  as- 
sumpsit, or  could  recover  under  common  count 
for  money  had  ajad  received. 

5.  Witnesses  (S=3 1 28— Testimony  as  to  trans- 
action witii  a  decedent  competent  wiiere  es- 
tate not  Involved  in  litigation. 

In  action  by  remaindermen  to  recover  for 
timber  cut  from  land  in  possession  of  life  ten- 
int,  against  third  party  who  claimed  to  have 
bad  permission  to  cut  timber  for  life  tenant, 
third  party's  testimony  as  to  permission  to  cut 
timber  obtained  from  life  tenant  was  not  in- 
competent as  testimony  of  a  transaction  with 
the  deceased  under  Code  1907,  {  4007,  though 
life  tenant  was  dead  at  the  time  of  the  trial, 
since  the  life  tenant's  estate  was  in  no  man- 
ner interested  or  involved  in  the  litigation. 

Appeal  from  Circuit  Court,  Blount  Coun- 
ty; O.  A.  Steele,  Judge. 


Action  by  A.  B.  Jones  and  others  against 
John  Sandlin.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Reversed  and  remanded. 

The  complaint  filed  Novanber  14,  1918,  by 
the  appellants  against  the  appellee,  contain- 
ed five  counts;  the  first  two  being  common 
counts,  cme  for  money  due  and  the  other  for 
money  bad  and  received.  The  third  count 
claimed  11,500  for  the  conversion  by  the  de- 
fendant during  the  years  1913  to  1916,  in- 
clusive, of  367,500  feet  of  timber  and  one 
stone  chimney,  the  property  of  the  plaintiffs. 
The  fourth  count  was  In  assumpsit  for  the 
value  of  the  timber  cnt  and  the  chimney, 
and  set  up  that  the  defendant  was  the  owner 
of  one-thirtieth  interest  in  the  land,  timber, 
and  chimney,  the  plaintiffs  being  the  owners 
of  the  reversionary  Interest ;  and  that  he  con- 
verted said  timber  to  his  own  use,  and  that 
the  proceeds  thereof  are  Justly  due.  The 
first  and  second  pleas  were  the  general  Issue. 
Plea  3  set  up  that  the  defendant  removed  the 
timber  with  the  permisdon  of  one  Nancy  I. 
Ward,  who  owned  a  life  Interest  in  said  land 
under  the  will  of  one  Martin  Ward,  deceased, 
and  the  said  Nancy  I.  Ward  owned  said  es- 
tate without  impeachment  for  waste  be- 
cause of  the  following  paragraph  In  said  will: 

"Second.  I  give  to  my  wife,  Nani^  I.  Ward, 
my  negro  girl,  Amanda,  and  her  children,  they 
being  in  lieu  of  Six  Hundred  and  forty  dol- 
lars, by  me  received  from  her  mother's  estate 
upon  our  marriage.  Also  I  give  her  the  tract 
on  winch  I  now  reside,  it  being  a  part  of  the 
S.  E.  %  of  the  S.  B.  %,  a  part  of  the  N.  E. 
%  of  S.  E.  >A,  of  section  26,  in  township  13, 
range  4  west,  being  all  of  the  above-described 
quarters  that  lie  on  the  east  side  of  the  Mul- 
berry folk  of  the  Warrior  river,  containing 
forty-five  acres,  more  or  less.  Also,  the  E.  Vi 
of  the  N.  W.  %,  and  the  W.  %  of  the  N.  E. 
%  of  section  26,  township  13,  range  4  west, 
containing  one  hundred  and  sixty  acres,  more 
or  less,  including  the  farm  and  residence.  Al- 
so the  household  and  Icitchen  furniture.  Also 
a  horse  and  buggy  to  be  worth  three  hundred 
dollars.  Also  four  cows  and  calves,  twen^ 
head  of  stodc  hogs.  Ten  head  of  sheep.  All  of 
which  she  is  to  have  and  to  bold  as  tier  own 
property,  in  fee  simple,  to  use  and  enjoy  as 
she  desires,  except  the  lands  above  described, 
which  she  Is  to  have  and  to  hold,  exercising  all 
the  rights  of  ownership  over  it,  together  with 
all  the  hereditaments  and  appurtenances  there- 
unto belonging  during  her  natural  life,  but  aft- 
er her  death  the  said  lands  and  appurtenances 
as  above  described  shall  be  sold  for  the  use 
and  benefit  of  my  children  and  the  proceeds  di- 
vided amongst  them  so  as  to  make  them  equal," 

The  plea  concludes  as  follows: 

"And  the  defendant  avers  that  the  said  cut- 
ting and  removal  of  said  timber  was  done  by 
the  defendant  at  the  special  request  and  db«c- 
tion  of  the  said  life  tenant,  Nancy  I.  Ward,  who 
was  then  living  and  in  the  possession  and  en- 
joyment of  said  life  estate  in  said  lands,  and 
the  said  timber  was  cut  without  malice  or  ill 
will  toward  the  plaintiffs  in  this  cause." 
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Plea  5  was  in  rabstance  the  same  as  plea 
3,  and  set  up  that  the  catting  was  done  at 
the  request  and  direction  of  the  life  tenant 
Plea  7  was  directed  to  count  4,  being  a  plea 
of  the  statute  of  limitation  of  one  year.  De- 
murrer of  the  plaintiffs  to  pleas  3,  5,  and 
7  wera.  overruled. 

The  evidence  tended  to  show  that  the 
plaintiffs  were  the  heirs  of  one  Martin  Ward, 
deceased,  and  owned  a  reversionary  Interest 
In  the  land  under  the  terms  of  the  will,  and 
that  the  defendant  owned  the  Interest  of  one 
Reuben  Ward,  being  a  one-thirtieth  Interest 
In  the  reversion;  and  that  the  paragraph  of 
the  will  herein  involved  was  properly  set  oat 
In  plea  8;  that  the  defendant  did  cut  timber 
from  said  land  described  in  the  complaint 
from  the  year  1913  to  I&IS,  inclusive,  and 
also  evidence  tending  to  show  the  amount 
cut  and  the  value  thereof.  The  evidence  fur^ 
tber  tended  to  show  that  defendant  took  a 
chimney  from  the  land  and  erected  same 
upon  other  land  belonging  to  him;  that  de- 
fendant had  a  sawmill  close  by  the  land; 
and  that  he  cut  the  timber,  had  It  sawed  into 
lumber,  and  sold  the  same.  The  defendant 
admitted  cutting  the  timber  and  moving  the 
chimney,  but  insisted  he  did  so  under  the 
direction  and  with  the  consent  of  the  life 
tenant,  Nancy  Ward,  and  while  she  was  still 
living;  that  some  of  the  timber  was  cut  in 
clearing  the  land,  but  some  of  it  was  cat 
from  land  he  did  not  clear  and  was  sawed 
into  lamber  and  sold ;  and  that  he  paid  plain- 
tiffs nothing  therefor. 

The  plaintiffs  objected  to  the  testimony 
of  the  defendant  as  to  the  oral  contract  with 
Nancy  I.  Ward,  the  life  tenant,  now  de- 
ceased, and  the  objection  was  overruled.  At 
the  conclusion  of  the  evidence  the  court  gave 
the  affirmative  charge  for  the  defendant,  and 
from  the  Judgment  following  the  plaintiffs 
prosecute  this  appeal. 

StalUngs  &  Drennen,  of  Birmingham,  for 
appellants. 

Russell  &  Johnson  and  Kelton  &  Son,  all 
of  Oneonta,  for  appellee. 

GARDNBR,  J.  Pleas  3  and  5  were  pleas 
of  confession  and  avoidance;  the  defendant 
admitting  the  cutting  of  the  timber,  but  at- 
tempting to  justify  the  same  upon  the  per- 
mission and  direction  of  the  life  tenant,  Nan- 
cy I.  Ward,  who  was  then  living  and  in  the 
enjoyment  of  the  life  estate  in  the  lands. 

[1]  A  life  tenant  is  not  under  the  will  per- 
mitted to  commit  waste  and  thus  damage  or 
diminish  the  value  of  the  inheritance,  and 
to  cut  tlmljer  trees  for  sale  is  such  waste  as 
to  give  the  remainderman  a  right  of  action. 
As  to  what  cutting  amounts  to  waste  and 
the  limitations  on  the  life  tenant  in  regard 
thereto  has  been  the  subject  of  much  discus- 
sion as  disclosed  by  the  numerous  cases 
found  cited  in  the  note  to  16  Cyc.  p.  628, 
wboe  Is  found  the  following: 
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"The  tenant  in  i3dt  country  may  usoany  re- 
move ttmber  so  as  to  fit  the  land  for  pasture 
or  coltivation,  the  rule  being  that  such  clear- 
ing is  not  waste  if  it  does  not  damage  or  di- 
minish the  value  of  the  inheritance  and  the  sets 
of  the  tenant  are  conformable  to  the  rules  of 
good  husbandry;  and  in  such  cases  the  timber 
removed  may  be  sold  by  the  tenant  or  used  off 
the  premises.  The  amount  of  clearing  which 
may  be  done  depends  upon  the  circumstances 
of  the  particular  case;  and  if  it  is  in  fact  an 
injury  to  the  inheritance,  or  the  real  purpose  of 
the  clearing  is  not  the  Improvement  of  the 
land,  but  the  sale  of  the  timber,  its  removal 
is  waste." 

See,  also,  Lowery  v.  Rowland,  101  Ala. 
420,  16  South.  88;  Bell  v.  Burlihalter,  176 
Ala.  62,  57  South.  460 ;  9  Michle,  Encyc.  630. 

Pleas  3  and  S  therefore  evidently  rest 
upon  the  theory  that  under  the  terms  of  the 
will  quoted  therein,  the  Ufe  tenant  had  a 
right  without  Impeadmient  for  waste  to  dis- 
pose of  the  timber. 

We  enter  into  no  detailed  discussion  of 
the  terms  of  the  will,  except  to  point  out 
that  while  the  gift  to  Nancy  L  Ward  of  the 
personal  property  was  in  fee  and  absolute, 
yet  her  interest  and  ownership  of  the  lands 
was  expressly  limited  to  a  Ufe  estate  with  a 
direction  as  to  the  disposition  of  same  at  her 
death.  The  following  quotation  from  Doi- 
son  V.  &atchell,  26  Ala.  360,  is  here  in  point: 

"The  authorities,  l>oth  English  and  American, 
seem  generally  agreed  in  the  position  that  an 
express  estate  for  life  given  by  will,  negatives 
the  intention  to  give  the  absolute  property,  and 
converts  words  conferring  a  right  of  disposi- 
tion into  words  of  mere  power." 

Likewise,  the  following  from  Pendley  v. 
Madison's  Adm'r,  83  Ala.  484,  3  South.  618: 

"The  clear  terms  in  wliich  the  first  item 
of  the  will  created  an  express  estate  for  life 
negatived  all  intention  to  confer  on  the  widow 
any  absolute  power  of  disposition  during  her 
life,  or  even  after  her  death." 

We  are  therefore  of  the  oi^nlon  that  un- 
der the  terms  of  the  will  here  in  question 
the  life  tenant  was  without  right  to  commit 
waste  by  cutting  and  selling  the  timber  from 
the  land,  and  that  these  pleas  were  subject 
to  the  demurrer  interposed  thereto.  The  de> 
murrers  should  have  been  sustained,  and  in 
overruling  the  same  the  court  below  com- 
mitted error. 

[2]  As  we  construe  count  4,  it  is  a  count 
in  assumpsit  for  the  recovery  of  plaintiffs' 
proportionate  share  of  the  proceeds  of  the 
timber  cut,  and  plea  7,  setting  up  the  stat- 
ute of  limitation  of  one  year,  was  not  appli- 
cable thereto.  The  demurrer  to  this  plea 
should  likewise  liave  been  sustained. 

Counsel  for  appdlee,  omitting  any  refer- 
ence to  the  foregoing  questions,  confine  their 
argum^it  to  the  proposition  that  as  the  plain- 
tiffs are  remaindermen  they  cannot  recover 
for  injury  done  to  the  lands  during  the  llf6 
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of  tbe  life  tenant,  except  In  an  action  on  the 
case,  and  as  no  count  of  the  complaint  is  In 
case  the  affirmatiye  charge  was  therefore 
due,  citing  Arthur  v.  Gayle,  38  Ala.  259. 

[8,4]  That  case  dealt  with  personal  prop- 
erty and  the  conversion  thereof  during  the 
existence  of  the  life  estate.  The  opinion  rec- 
ognizes the  right  of  action  by  the  rematu- 
dermen,  but  indicating  the  remedy  as  an  ac- 
tion on  the  case  for  the  reason  there  was  no 
right  of  Immediate  possession.  That  author- 
ity, in  our  opinion,  Is  without  application  to 
the  facts  as  here  presented,  for  It  has  been 
hdd,  and  we  think  ui)on  good  reasoning,  that 
timber  trees,  such  as  the  life  tenant  is  un- 
authorized to  cot,  became  the  property  of 
the  remaindermen  whether  cut  by  the  life 
tenant  or  a  third  person.  16  Cyc.  639,  where 
Is  dted  Lane  y.  Thompson,  43  N.  H.  820. 
This  latter  authority  contains  an  interesting 
discussion  of  the  rights  and  remedies  in 
cases  of  this  character,  and  upon  the  ques- 
tion here  under  consideration  tbe  court  said: 

"For  cutting  the  trees  by  a  tiiird  person  the 
tenant  may  maintain  trespass  for  the  disturb- 
ance of  bis  actual  possession,  and  tbe  rever- 
sioner may  maintain  case  for  the  injury  to  the 
reversion;  but  where  tbe  trees  are  once  cut 
and  severed,  tbe  tenant  ceases  to  have  any  in- 
terest in  or  right  to  tbe  trees,  and  tbe;  tben 
become  the  al>soIute  property  of  tbe  reversion- 
er; and  this  absolute  ownership  draws  alter  it 
and  with  it  tbe  legal  possession,  so  that  he 
can  maintain  trespass  for  carrying  them  away 
and  converting  them." 

Applying  this  rale  to  the  instant  case, 
trees  which  were  unlawfully  cut  by  the  life 
tenant,  or  under  her  authority,  became,  upon 
being  severed  from  the  land,  the  property  of 
tbe  remainderman  or  reversioner,  for  the 
conversion  of  which  the  reversioners  could 
maintain  their  right  of  action,  for  having 
the  legal  title  they  lil^ewise  liad  the  Imme- 
diate right  of  possession. 

There  was  evidence  tending  to  show  that 
defendant  had  cut  the  timber,  sawn  it  Into 
lumber,  and  sold  the  same.  Under  such  cir- 
cumstances, although  the  defendant  owned 
a  one-thirtieth  undivided  interest  with  the 
plaintiffs,  yet  the  action  of  trover  would  lie 
against  him,  or  tbe  plaintiffs  might  waive 
the  tort  and  sue  In  assumpsit  Smyth  v. 
Tankersley,  20  Ala.  212,  56  Am.  Dec.  193; 
Tankersley  v.  Chllders,  23  Ala.  781;  Snod- 
grass  V.  Coulson,  90  Ala.  349,  7  South.  736; 
Howton  ▼.  Mathias,  197  Ala.  4S7,  73  South. 
92 ;  Cowles  y.  Garrett's  Adm'rs,  30  Ala.  841. 
We  constme  count  4  as  In  assumpsit  for  the 
recovery  of  the  share  of  the  proceeds  of  the 
timber  sold,  which  might  also  be  recovered 
under  count  2,  which  was  tbe  common  count 
for  money  had  and  received.  Farmers'  Bank 
&  Trust  Co.  v.  Shut  &  Keibn,  192  Ala.  63,  68 
Soutb.  363. 

If  count  5  Is  properly  constmed  as  an  ac- 
tion In  case,  it  was,  of  course,  barred  by  tbe 


statute  of  limitation  of  one  year  under  tbe 
undisputed  evidence;  but  no  question  is 
raised  separately  as  to  such  count  in  any  of 
the  assignments  of  error.  There  was  error 
la  giving  tbe  affirmative  charge  for  tbe  de- 
fendant 

[6]  The  objection  of  plaintiffs  to  tbe  tes- 
timony of  defendant  as  to  the  permission  for 
cutting  the  timber  obtained  from  tbe  life  tai- 
ant  was  raised  upon  the  grounds  that  as  the 
life  tenant  was  dead  such  testimony  would 
be  violative  of  section  4007  of  the  Code  of 
1907.  Tbis  objection  was  not  well  taken. 
The  estate  of  tbe  life  tenant  was  In  no  man- 
ner interested  or  Involved  in  this  litigation 
or  the  result  thereof.  Butler  y.  Jones,  80 
Ala.  436,  2  South.  300;  Hoidrlc^s  v.  Kelly, 
64  Ala.  SS8. 

No  question  was  presented  separate  as 
to  tbe  right  of  recovery  for  the  rock  chimney 
which  was  removed  from  tbe  premises  by 
the  defendant  and  is  still  in  bis  x>ossessIon. 
Whether  or  not  there  has  been  such  destmc- 
tion  and  exclusion  of  the  rights  oif  plaintltTs 
as  to  the  same,  which  would  sustain  trover, 
we  need  not  stop  to  Inquire.  Under  the  pe- 
culiar facts  existing,  an  examination  of  tbe 
authorities  may  disclose  some  difficulty  as 
to  this  question;  but  as  it  is  one  of  sudi 
small  consequence  in  the  case,  and  not  be- 
ing treated  or  separately  argued  by  counsel, 
we  pass  It  by  without  further  notice,  as  it 
may  not  be  deemed  of  sufficient  importance 
to  be  carried  Into  another  triaL 

For  the  errors  Indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 

Revised  and  remanded. 

ANDERSON,  C.  J.,  and  SATBB  and 
BROWN,  JJ.,  concur. 


TUTWILER  V.  TUTWiLER. 


(20E  Ala.  2B) 

(6  DIv.  179.) 


(Supreme  Court  of  AJabama.    Feb.  8,  1921.) 

1.  Httsband  and  wife  9=3285i/2— Equity  ooirts 
may  award  aJimony  Independent  of  divoroe. 

Courts  of  equity  exercise  original  jurisdic- 
tion to  award  alimony  independently  of  a  bill 
for  divorce. 

2.  Husband  and  wife  «=»295— Complainant  li 
separate  maintenance  suit  may  ask  reasonalila 
compensation  for  her  solicitor. 

In  a  wife's  proceeding  for  alimoDy,  bat  not 
divorce,  it  is  proper  to  claim  reasonable  com- 
pensation for  complainant's  solicitor. 

3.  Husband  and  wife  «=»296  —  Allegation  of 
cruelty  held  sufficient  as  excuse  for  complain- 
ant's leaving  respondent**  homo  in  action  for 
alimony,  but  not  divorce. 

Bill  for  alimony  and  custody  of  dtildren, 
but  not  for  divorce,  held  sufScient  to  show  that 
the  separation  of  tbe  parties  was  due  to  the 
defendant  husband's  fault  that  he  was  gniltj 
of  cruelty,  although,  were  complainant  seeking 
a  divorce,  the  charge  would  be  insufficient  for 
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failure  to  state  the  facta,  the  averment  here 
being  an  additional  excnae  for  complainant's 
leaving  respondent's  home,  the  bill  resting  up- 
on an  averment  of  nonsnpport. 

4.  Husband  and  w(fe  i3=»296— Bill  for  alimony 
averring  suffleiont  facts  on  whioii  the  suit 
Is  founded  to  give  respondent  due  notice  Is 
sufficient 

In  a  wife's  anit  against  her  husband  for  ali- 
mony and  custody  of  children,  in  which  the  pub- 
lic occupies  a  position  of  third  party,  ques- 
tions of  mere  legal  niceties  in  pleading  should 
not  interfere  with  meritorions  consideration, 
and  where  the  bill  contains  sufficient  averments 
of  facts  on  which  the  suit  is  founded  to  give 
dne  notice  to  the  defendant  of  what  he  is  called 
npon  to  defend,  it  must  be  held  to  meet  all  re- 
quirements. 

5.  Husband  and  wife  9=9283(2)  —  in  suit  for 
custody  of  ohildren  and  alimony  only,  the 
wife  Is  not  required  to  Justify  separation  by 
proof  sufficient  for  dlvoroe. 

In  a  suit  for  custody  of  children  and  ali- 
mony only,  the  wife  is  not  required  to  justify 
the  separation  by  proof  which  would  entitle  her 
to  divorce. 

6.  Husband  and  wife  <8=»299>/2— Wife's  bill  for 
alimony  Independent  of  divorce  not  multifari- 
ous because  seeking  custody  of  ohildren. 

A  wife's  bill  for  alimony  independent  of  di- 
vorce is  not  subject  to  objection  for  multifa- 
riousness because  it  also  seelcs  the  custody  of 
their  children,  since  such  objection  is  greatly 
a  matter  of  discretion,  which  is  never  exercised 
to  do  violence  to  the  maxim  that  courts  of 
equity  "delight  to  do  justice,  and  not  by  halves." 

Appeal  from  Circuit  Court,  Jefterson 
County;  Horace  O.  Tniklnson,  Judge. 

BUI  by  WUUe  TatwUer  against  B.  W.  Tnt- 
wller  for  alimony  and  the  custody  of  a 
child,  but  not  for  divorce.  From  a  decree 
overruling  demurrers  to  the  bill,  defendant 
appeals.    Affirmed. 

Bill  by  the  wife  against  the  husband  seek- 
ing alimony  independent  of  divorce  and  also 
to  be  awarded  the  custody  of  the  children. 
After  averring  the  ages  of  the  parties  and 
their  marriage  and  separation  in  Jefferson 
county,  the  bill  alleges  that  "the  complain- 
ant was  compelled  to  and  did  leave  the  de- 
fendant because  of  his  cruelty  to  her,  and 
because  said  defendant  would  not  support 
the  complainant  and  their  chidren."  The 
bill  shows  that  she  went  to  the  home  of  her 
father,  with  her  three  children,  and  he  has 
taken  care  of  them  since  the  separation,  and 
tliat  since  said  separation  the  defendant  has 
not  contributed  anything  to  the  support  of 
complainant  and  their  children,  and  now  re- 
fuses to  contribute  anything  for  their  sup- 
port, and  that  she  has  not  sufficient  means 
for  that  puriK)se.  Then  follow  allegations 
as  to  the  respondent's  means,  and  also  that 
respond^it  is  an  unfit  person  to  have  con- 
trol of  the  children,  and  that  they  should  be 
decreed  to  complainant, 


The  bill  was  demurred  to  upon  numerous 
grounds:  That  it  was  multifarious,  seeks  in- 
conslstent  relief,  and  does  not  state  sufficient 
facts.  Specific  demurrers  were  directed  to 
that  part  of  the  bill  seeking  comp^nsati<» 
for  complainant's  sollcitw  for  the  prosecu- 
tion of  the  suit,  and  also  to  that  part  of  the 
bill  seeking  the  custody  of  the  children.  The 
demurrer  was  overruled,  and  from  this 
decree  the  respondent  prosecutes  this  appeal. 

Ellis  &  Matthews,  of  Birmingham,  for  ap- 
pellant. 

Fred  Fife,  of  Birmingham,  and  4.  F.  Fite, 
of  Jasper,  for  appellee. 

GARDNBB,  J.  [1]  Courts  of  equity  exer- 
cise in  this  state  original  jurisdiction  to 
award  alimony  independently  of  a  bill  for 
divorce.  Spafford  v.  SpafTord,  199  Ala.  300, 
74  South.  354,  L.  R.  A.  1917D,  773 ;  Johnson 
V.  Johnson,  190  Ala.  527,  67  South-  400. 

[2]  Reasonable  compensation  for  com- 
plainant's solicitor  was  properly  claimed. 
Johnson  t.  Johnson,  196  Ala.  841,  71  South. 
415. 

[3]  We  are  of  the  (pinion  the  bill  suffi- 
ciently shows  the  separation  of  the  parties 
was  due  to  the  fault  of  the  husband,  in  that 
it  is  averred  that  complainant  was  compelled 
to  and  did  leave  respondent  on  account  of. 
his  failure  to  support  her  and  their  children, 
and  on  account  of  his  cruelty  to  her.  Were 
complainant  seeking  divorce  on  the  ground 
of  cruelty,  the  charge  would  be  insufficient 
for  failure  to  state  the  facts  (Hill  v.  Hill,  10 
Ala.  527)  and  as  being  a  mere  conclusion  of 
the  pleader;  but  here  this  averment  is  mere- 
ly thrown  in  by  way  of  additional  excuse  for 
complainant  in  leaving  the  respondent's 
home,  as  the  sufficiency  of  the  bill  rests  upon 
the  averment  of  nonsnpport 

[4]  As  said  by  this  court  in  the  Spafford 
Case,  supra: 

"Suits  of  this  nature  are  regarded  as  of  a 
tripartite  character,  wherein  the  public  occu- 
pies in  effect  the  position  of  a  third  party,  and 
the  court  is  bound  to  act  for  the  public  in  such 
cases,  though  of  course  the  rights  of  the  parties 
themselves  must  be  fully  respected.  •  •  • 
We  apprehend,  therefore,  that  in  cases  of  this 
character  questions  of  mere  legal  niceties  in 
regard  to  pleading  should  not  interfere  with 
the  meritorions  consideration  of  the  cause. 
The  bill  should  of  course  contain  sufficient 
averment  of  facts  on  which  the  suit  is  founded 
to  give  due  notice  to  respondent  of  what  he  is 
called  upon  to  defend." 

We  are  persuaded  that  the  bill  In  the  in- 
stant case  meets  these  requirements. 

[S]  Counsel  for  appellant  cite  authorities 
from  other  states  to  the  effect  that  in  suits 
of  this  nature  the  wife  must  justify  the  sep- 
aration by  proof  which  would  entitle  her  to 
a  divorce.  Whatever  may  be  the  holding  in 
other  jurisdictions,  the  question  was  condik 
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slvely  settled,  contrary  to  this  contentloii, 
by  this  court  In  the  Spafford  Case,  supra, 
where  it  was  said: 

"It  is  therefore  not  absolutely  essential  for 
the  support  of  a  bill  of  this  character  that  facta 
be  alleged  sufficient  to  warrant  a  diTorce." 

[6]  The  remaining  question  relates  to  ths 
assignment  of  error  attacking  the  biU  for 
multifariousness,  In  that  the  wife  seeks  ali- 
mony independent  of  divorce,  and  also  the 
custody  of  the  children.  There  exists  no 
universal  rale  in  regard  to  multifariousness 
as  to  cover  ail  possible  cases.  The  objection 
Is  greatly  a  matter  of  discretion,  which  is 
never  to  be  exercised  so  as  to  do  plain  vio- 
lence to  the  maxim  that  courts  of  equity  "de- 
light to  do  Justice,  and  not  by  halves." 
O'Neal  V.  Cooper,  191  Ala.  182,  87  South. 
689. 

We  think  the  bill  in  the  instant  case  la 
not  subject  to  this  objection,  and  that  to 
bold  otherwise  would,  indeed,  do  plain  vio- 
lence to  the  foregoing  maxim. 

It  results  that  the  decree  appealed  from 
will  be  here  afKrmed. 

Affirmed. 

ANDRtlSON,  O.  Jn  and  8ATRB  and 
MILLER,  JJ.,  concur. 


<m  Ala.  tS4) 

SLAUGHTER  v.  WEBB. 


(6  Dlv.  109.) 


(Supreme  Ck>urt  of  Alabama.     Jan.  13,  1921. 
Behearing  Denied  Feb.  10,  1921.) 

1.  Mortoaoes  ^=3605— Redsmptioner  need  not 
make  tender  of  unjust  dalms. 

Under  Code  1907,  {{  5748,  6749,  requiring 
purchaser  at  mortgage  foreclosure  to  furnish 
redemptioner  with  a  statement  of  the  debt  and 
all  lawful  charges  under  penalty  of  forfeiting 
right  to  improvements  and  requiring  tender  by 
the  redemptioner,  a  purchaser  furnishing  a 
statement  of  unfounded  claims  may  not  forfeit 
his  right  to  compensation  for  improvements, 
but  the  redemptioner  is  not  bound  to  tender 
payment  of  unjust  claims,  and  he  may  show 
as  an  excuse  for  failing  to  do  so  that  the 
amount  of  daima  in  the  statement  is  incorrect, 
and  his  inability  to  ascertain  the  correct 
amount;  as  sections  6750  and  5751,  prescrib- 
ing essentials  of  a  bill  to  redeem  and  to  require 
execution  of  title  where  the  purchaser  refuses 
to  make  title  after  payment  or  tender  of  the 
amount  of  a  correct  statement,  end  sections 
5757  and  5758,  providing  a  compulsory  arUtra- 
tion  of  value  of  improvements  where  the  par- 
ties cannot  agree,  do  not  apply  to  the  tender 
required  and  excuses  therefor  in  said  sections 
6748  and  5749. 

2.  Mortgages  «=>59t (I)— Redemption  statutes 
do  not  permit  of  a  partial  redemption. 

The  body  of  the  Code  sections  relating  to 
redemption  of  real  estate  from  forced  sales. 
Code  1907,  H  6746-6759,  does  not  permit  of 
a  partial  redemption— a  redemption  which  would 


leave  any  part  of  the  dalms  for  lawful  charges 
in  abeyance,  to  become  the  subject  of  future  lit- 
igation. 

On  Behearing. 
3.  Mortgages    «s»605  —  Ascertained    charges 

need  not  be  tendered  or  paid  by  redesaptioner 

where  part  Is  unaeeertalaed. 
Code  1907,  |  6761,  does  not  require  that  a 
redemptioner  pay  into  court  such  part  of  the 
lawful  debt,  charges.-^tc,  as  can  be  ascertained 
if  the  full  or  correct  amount  is  not  aacertaina- 
ble,  but  means  that,  if  a  statement  is  not  fur- 
nished, an  offer  by  the  redemptioner  to  pay  the 
debt  and  all  lawful  charges  will  snfflce. 

Am>eal  from  Clrcal-t  Oourt,  Jefferson  Oonn- 
47 ;  Hugh  A.  Locke,  Judge. 

Bill  by  Mrs.  S.  E.  Webb  against  M.  Slaugh- 
ter to  tedeem  from  mortgage  foreclosure  sale. 
From  decree  overruling  demurrers  to  the  bill 
respondent  appeals.    Affirmed. 

Co|)eIand  and  wife  executed  a  mortgage  u: 
Stdner  Bros,  upon  certain  land  sitnated  In 
Jefferson  county,  the  mortgage  being  for  the 
sum  of  $1,250,  which  Steiner  Bros,  foreclosed 
on  August  30,  1918,  purchased  at  the  sale, 
and  afterwards  conveyed  the  property  to  M. 
Slaughter.  Copeland  and  wife  conveyed  the 
property  by  deed  to  Oarroll,  who  In  turn  con- 
veyed to  Tom  J^cks,  and  after  the  foreclosure 
Jacks  and  wife  conveyed  the  property  to  cmn- 
plainant  and  assigned  to  her  their  statutory 
right  of  redempti(».  Statement  furnished  on 
dwiand  of  OKnplainant  begins  with  the 
amount  of  the  mortgage  debt  and  accrued  in- 
terest, attorney's  fees,  advertising  fees,  and 
taxes,  and  then  sets  forth  a  number  of  other 
items  totaling  something  over  $8,0(XX  The 
bill  asked  the  court  to  ascertain  the  proper 
amount  and  offers  to  do  equity,  but  does  not 
allege  a  tender. 

Leader,  TJUman  &  Ewlng,  of  Birmingham, 
for  appellant. 

Thomas  J.  Judge,  of  Birmingham,  for  ap- 
pellee. 

SA7RB,  J.  AHiellee,  as  assignee  of  the 
statutory  right  of  redemption,  filed  this  Mil 
to  redeem  against  appellant  in  posaesslrai  as 
vendee  of  the  purchaser  at  a  mortgage  fore- 
closure sale.  Demurrer  to  the  bill  was  over- 
ruled, and  defendant  appealed. 

The  bill  fails  to  aver  a  trader  of  purchase 
money,  interest,  and  other  lawful  charges, 
as  provided  by  section  6749  of  the  Code,  and 
the  demurrer  takes  the  point  Complainant's 
excuse  is,  and  the  bill  so  avers  In  effect,  that 
she  demanded  of  defendant  a  statemmt  in 
writing  of  the  debt  and  all  lawful  charges 
claimed  by  him,  as  provided  by  section  5748, 
ahd  that  defendant  failed  <x  refused  to  fur- 
nish a  correct  itemized  statement  but  did 
furnish  a  false  statement  containing  a  very 
considerable  number  of  charges  which  were 
in  law  no  prop^  charges  and  aome  of  wbtdi 
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were  exaggerated,  all  <rf  wbldi  Is  set  forth 
with  due  partlcidarlty ;  and  further  com- 
plainant excuses  her  failure  to  make  a  ten- 
der averring  that  she  is  unable  to  ascertain 
the  actual  and  correct  amount  due  on  the 
mortgage  debt  and  lawful  charges,  as  may 
very  well  be  the  fact  in  the  case  of  a  bill  filed 
by  an  assignee  of  the  right  of  redemption. 

[1]  Demurrant's  first  pr<H)08itlon  is  that  a 
statement  of  debt  and  lawful  charges  fur- 
nished is  a  compliance  with  the  demand  au- 
thorized by  section  6748,  whether  correct  or 
not,  and  forecloses  all  inquiry  as  to  the  con- 
sequences attached  by  the  statute  to  a  fail- 
ure to  furnish  a  statement  In  support  of 
this  proposition  cases  are  cited  to  the  gen- 
eral effect  that  In  the  construction  of  statutes 
the  court  will  indulge  the  presumption  that 
no  change  in  the  law  was  intended  beyond 
what  is  declared  expressly  or  by  necessary 
implication.  Complainant,  on  the  other 
hand,  seema  to  contend  that  the  purchaser, 
or  his  vendee,  who  furnishes  a  statement  In- 
correct in  any  particular  is  in  the  same 
plight  as  if  he  had  wholly  failed,  citing  John- 
son V.  Davis,  180  Ala.  143,  60  South.  799. 
Our  Judgment  is  that,  while  a  statement  un- 
der section  6748  may  be  so  falsely  made  up 
as  to  constitute  a  fraud  upon  the  law,  and 
the  redemptloner  claiming  under  it,  and  the 


any  person  oBtstiag  to  redeem  must  pay  to 
the  person  in  possession  the  value  of  all  per- 
manent Improvements  made  by  him  after  he 
acquired  title  and  provide  for  a  compulsory 
arbitration  in  the  event  the  parties  do  not 
agree  upon  the  value  of  the  improvements, 
and  provide  a  penalty  on  either  hand.  These 
sections  long  antedate  those  sections  hereto- 
fore mentioned.  There  is  a  lack  of  correla- 
tion between  the  sections  new  and  old:  but 
this  is  clear,  that  section  6767  has  relation 
to  the  value  of  permanent  improvements  on- 
ly, whereas  the  sections  herein  before  refer- 
red to  deal  with  the  subject  of  the  debt  be- 
tween the  original  parties  and  all  lawful 
charges,  permanent  improvements  included. 
Its  purpose  was  "to  prevent  litigation  as  to 
the  value  of  the  improvements,  delaying  re- 
demption •  •  •  until  the  value  of  the  im- 
provements may  be  ascertained  and  settled 
by  litigation  is  the  courts."  Prldiard  v. 
Sweeney,  109  Ala.  661,  19  South.  730.  But 
the  statute  prior  to  the  Introduction  of  the 
new  element  to  be  foimd  in  sections  6748, 
5750,  and  6761  did  ndt  authorize  a  partial 
redemption  (Prlchard  v.  Sweeney,  supra),  and 
no  more,  we  think,  does  the  statute  of  re- 
demption— BO  to  speak  of  the  t>ody  of  the 
Code  sections  relating  to  this  subject— con- 
template a   redemx>tlon  which  would  leave 


legal  equivalent  of  a  failure  to  furnish  the    any  part  of  the  claim  for  lawful  charges  in 


statement  for  which  the  section  provides,  yet, 
if  the  purchaser  furnishes  an  Itemized  state- 
ment of  the  debt  and  all  lawful  charges 
claimed  by  him  in  good  faith,  he  complies 
with  the  statute,  and  cannot  be  held  to  have 
forfeited  bis  right  to  compensation  for  im- 
piOTonents.  But  the  redemptloner  is  not  re- 
quired to  tender  payment  of  imjust  claims, 
and,  notwithstanding  a  statement  has  been 
furnished,  he  may  now,  as  he  could  before 
the  enactment  of  section  5748,  which  first  ap- 
peared in  the  Code  of  1907,  show  as  an  excuse 
for  falling  therein  that  the  amount  of  the 
<dalm  shown  by  the  statement  furnished  is  in- 
correct and  his  inability  to  ascertain  the 
amount  necessary  to  be  paid  or  tendered,  and 
ask  the  court  to  aid  him  in  ascertaining  that 
amount,  offering  to  pay  the  same  when  ascer- 
tained. Francis  v.  White,  160  Ala.  523,  49 
South.  334.  We  find  nothing  to  the  contrary 
In  Johnson  ▼.  Davis,  supra.  These  conclu- 
sions as  to  the  effect  of  the  statute  sustain 
the  equity  of  the  bill  in  this  cause.  Sections 
6750  and  6761,  also  new  to  the  Code  of  1007, 
are  not  considered  to  have  operation  in  this 
cause,  for  they  prescribe  the  essentials  of  a 
bill  to  redeem  and  to  require  the  executlMi 
of  title  in  a  case  where  the  purchaser  or  his 
vendee  falls  or  refuses  to  make  title  after 
payment  or  tender  of  payment  of  the  amount 
actually  due  or  shown  by  the  statement  fur- 
nished, if  Qiat  is  accepted  as  correct. 

[2]  Ai^}ellant,  defendant,  refers  to  sections 
5737  and  5758  of  (he  Code,  which  require  that 


abeyance,  to  become  the  subject  of  future 
litigation.  Here  all  claims  other  than  the 
debt  are  in  dispute,  and  for  reasons  hereto- 
fore stated  complainant  is  entitled  to  liti- 
gate the  question  of  redemption  as  afTected 
by  those  other  claims  of  the  defendant,  what- 
ever might  be  said  as  to  the  claim  for  per- 
manent improvements,  herein  the  case  differ- 
ing from  Prlchard  v.  Sweeney,  in  which  the 
claim  for  improvements  was  the  sole  subject 
of  difference  between  the  parties.  In  other 
words,  the  statute  never  did  contemplate  a 
compulsory  arbitration  of  the  claim  for  per- 
manent improvements  unless  such  an  arbi- 
tration will  conclude  the  entire  controversy. 
The  reason  for  the  statutory  rule  having 
failed,  the  purpose  intended  to  be  subserved 
by  sections  6767  and  5758  having  been  ren- 
dered Impossible  of  accomplishment,  no  field 
for  their  operation  is  left  in  the  case  present- 
ed by  the  bill  in  this  cause,  though  it  be  coo- 
ceded  that  these  sections,  since  the  enact- 
ment of  sections  5748  and  5749  may  in  some 
oases  have  an  apprt^riate  office  to  perform. 

We  have  not  attempted  to  follow  all  the 
meanderlngs  of  the  argument,  but  have  said 
enough  to  dispose  of  the  objections  taken 
against  the  equity  of  the  bill.  Our  conclu- 
sion is  that  the  demurrer  to  the  bill  was 
pr<^erly  overruled. 

Afiirmed. 

ANDERSON,  C.  J.,  and  THOMAS  and 
BROWN,  J  J.,  concur. 
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On  Rehearing. 

SATRB,  J.  [3]  Appellant  contends  that 
section  57S1  requires  the  payment  into  court 
of  debt.  Interest,  and  all  other  lawful  charg- 
es as  a  condition  to  redemption  in  all  cases, 
and  that,  if  the  amount  of  some  charges  can- 
not be  ascertained,  then  the  payment  into 
court  of  smch  as  can  be  ascertained.  Here- 
tofore we  had  hardly  deemed  it  necessary  to 
answer  this  argument  We  read  section 
6751  to  mean  that,  if  a  written  statement  of 
lawful  charges  has  not  been  fumistied,  an 
offer  to  pay  debt  and  all  lawful  charges 
made  In  the  bill  will  suffice.  This  is  precise- 
ly In  line  with  section  5748,  which  provides 
that,  in  the  event  the  written  statement  of 
lawful  charges  is  not  furnished,  the  party 
entitled  to  redeem  may  file  his  bill  without  a 
tender.  The  only  question  we  could  see  was 
whether  complainant  was  entitled  to  the  ben- 
efit of  the  provisions  just  pointed  out,  and 
our  consideration  of  that  question  was  stat- 
ed. 

Section  5751  Is  new  to  the  Code  of  1907; 
therefore  the  decision  in  Long  v.  Slade,  121 
Ala.  267,  26  South.  31,  decided  in  1898,  Is  not 
authority  as  to  the  meaning  of  the  section. 
Indeed,  this  section,  as  well  as  section  6748, 
was  enacted  to  relieve  against  the  strictness 
of  prior  dedsiona 

We  are  also  referred  now  particularly  to 
Lewis  v.  McBrlde,  176  Ala.  134,  57  South. 
705.  Our  orlg^al  opinion  supra  follows  the 
law  laid  down  in  Francis  v.  White,  160  Ala. 
623,  49  South.  334,  where  the  fact  that  the 
redemptloner  Is  unable  by  due  diligence  to 
ascertain  the  amount  necessary  to  be  paid  or 
tendered  gives  him  the  right  to  go  Into  equi- 
ty without  a  tender,  and  upon  a  mere  offer 
to  pay  tn  the  bill,  was  recognized  and  dis- 
tinctly stated;  Francis  v.  White  (the  same 
case),  142  Ala.  590,  39  South.  174,  being  cited 
as  meaning  the  same  thing.  It  was  there 
said: 

"So  in  the  biU  to  redeem  under  the  statute  the 
debtor  must  either  aver  a  payment  or  a  tender 
of  aU  the  amounia  by  the  statute  required,  or 
to  show  a  valid  excuse  for  failure  therein,  be- 
fore filing,  such  as  nonresidency  of  purchaser, 
or  redemptioner'a  inaMlity  to  ascertain  the 
amounti  neoestary  to  he  paid  or  tendered." 
(Italics  supplied.) 

Appellant  cannot  find  In  these  cases,  or  In 
the  amended  statutes,  any  authority  for  the 
doctrine  that  the  party  oomlng  to  redeem 
must  make  a  partial  tender  before  filing  his 
biU,  or  with  his  bUl  when  filed,  though  he  Is 
unable  to  ascertain  the  total  amount  of  law- 
ful charges  due;  that  he  must  offer  to  give 
op,  or  give  up  If  need  be,  money,  though  he 
does  not  know  that  ultimately  he  will  be 
allowed  to  redeem  or  on  what. terms  he  may 
be  allowed  to  redeon.  The  law  against  par- 
tial redemptions  was  artated  in  Prlchard  v. 


Sweeney,  cited  In  the  original  opinion,  and  it 
could  never  have  been  reasonably  conceived 
to  be  otherwise.  Nch-  la  there  reasoned  au- 
thority for  the  doctrine  that  nonresidence  ot 
the  purchaser  is  the  only  excuse  that  will  be 
deemed  sufilcient.  For  avght  appearing  in 
Lewis  V.  McBrlde,  though  it  be  assumed  that 
the  complaining  redemptloner  made  his  de- 
mand for  a  statement  of  the  proper  person 
— a  matter  of  doubt  which'  alone  would  have 
authorized  a  resort  to  equity— she  may  have 
been  charged  with  exact  information  as  to 
the  amount  necessary  to  redeem,  via.  debt 
and  interest  charges.  Here  the  case  is  quite 
different;  for  here  several  scores  of  items, 
other  than  debt  and  Interest  charges,  were 
in  dispute. 

In  Wlttmeier  ▼.  Cranford,  199  Ala.  1,  73 
South.  981,  as  a  reading  of  the  facts  will 
show,  nothing  like  a  sufficient  excuse  was 
averred. 

The  question  here  at  issue  was  not  involv- 
ed In  Wootten  ▼.  Vanghn,  202  Ala.  684,  81 
South.  660.  However,  some  question  of  re- 
demption was  collaterally  involved,  and  there 
was  a  statement  of  the  graeral  principles  of 
redemption  tmder  the  statute  and  quite  a 
number  of  cases  were  dted ;  but  nothing  was 
said  to  the  contrary  of  our  conclusion  in  the 
case  now  at  hand.  Johnson  v.  Davis,  180 
Ala.  143,  60  South.  799,  to  which  we  referred 
in  our  original  opinion,  goes  further  in  sup- 
port of  the  tight  to  redeem  than  w.e  have 
found  it  necessary  to  go  in  the  present  case. 

We  consider  any  further  review  of  the  cas- 
es to  be  useless,  as  many  of  them  state  prop- 
ositions that  no  one  will  ever  deny.  We 
have  seen  no  case  which,  upon  critical  exam- 
ination, appears  to  siq^port  appellant's  con- 
tentions. 

Application  overruled. 

ANDERSON,  0.  J.,  and  THOMAS  and 
MILIiER,  JJ.,  ctmcur. 


BYLES  V. 


STATE  ex  rei. 
(6  Div.  169.) 


(20B  Ala.  2gS) 
PERRY. 


(Supreme  Court  of  Alabama.     Feb.  8,  1921.) 

1.  Appeal  and  error  <S=>I008(I)  —  FIndIno  •' 
fact  not  disturbed  unless  palpably  and  plain- 
ly wrong. 

A  judgment  of  the  trial  court  on  questions 
of  fact,  where  the  witnesses  testified  orally, 
wiD  be  given  great  weight,  and  will  not  be  dis- 
turbed unless  the  conclusion  reached  ia  pal- 
pably and  plainly  wrong. 

2.  intoxicating  llqoors  «s>25f— Evidence  held 
not  to  sustiJn  Judgment  condemning  automo- 
bile as  contraband. 

In  a  proceeding  by  the  state  to  condemn  as 
contraband  an  automobile  seized  by  officers  as 
having  been  used  for  illegal  transportation  of 
liquors,  under  Acts  1919,  p.  13,  |  13,  in  which 
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the  owner  filed  a  claim,  evidence  AeM  not  to    no  knowledge  of  ai^  whisky  In  tlie  car,  «nd 


■ustain  the  judgment  of  the  trial  court  that  the 
automobile  was  need  in  the  unlawful  transport- 
ing of  the  liquora  with  knowledge  of  or  notice 
to  the  owner. 

Appeal  from  Olrcnit  Ckmrt,  Jefferson  Coun- 
ty; J.  0.  B.  Gwin,  Judge. 

Bill  by  the  State  of  Alabama,  on  the  rela- 
tion of  Boi  6.  Perry,  one  of  tbe  solicitors; 
to  condemn  a  Hanson  automobile,  because 
used  in  the  transportation  of  prohibited  liq- 
uors. Harry  Byles  filed  claim  thereto^  and 
from  a  decree  cmidemning  the  car  he  appeal- 
ed.   Reversed  and  rendered. 

Proceedings  by  tbe  state  to  have  declared 
forfeited  and  condemned  for  sale  one  five- 
passenger  Hanson  automobile,  tbe  property 
of  appellant,  Harry  Byles,  upon  the  theory 
that  said  automobile  was  used  for  illegal 
transportation  of  liquors  In  violation  of  the 
prohibition  laws  of  this  state. 

The  defendant  contended  In  his  answer 
that  any  prohibited  liquors  that  might  Iiave 
been  In  bis  automobile  at  the  time  of  tbe  sel- 
mre  were  there  without  his  knowledge,  con- 
sent, w  procurement,  and  that  he  was  with- 
out Interest  or  concern  therein,  and  that  tbe 
presence  of  such  liquors  In  the  automobile 
could  not  have  been  anticipated,  avoided,  or 
prohibited  by  the  exercise  of  reasonable  dili- 
gence. From  the  Judgment  of  condemnation 
the  defendant  prosecutes  this  appeal. 

One  witness  testified  for  the  state,  the  po- 
lice oflScer  of  tbe  city  of  Bessemer,  to  tbe  ef- 
fect that  he  saw  the  defendant's  car  when 
it  stopped  in  front  of  tbe  caffi  in  Bessemer 
about  11  o^clock  Sunday  night,  during  tbe 
month  of  August  Tbe  defendant  and  bis 
companicm  (afterwards  established  as  one 
Jones,  who  testified  in  tbe  cause)  sat  on  tbe 


the  first  time  he  bad  such  notice  was  when 
the  officer  came  into  the  caffi  and  Informed 
them.  The  defendant  testified  he  had  been  to 
see  a  friend  by  the  name  of  Pierce,  reaching 
Ilia  house  about  12  o'clock  on  that  day  and 
leaving  there  that  nlgbt,  and  that  he  had  had 
nothing  to  drink  and  no  liquor  in  bis  car. 
Pierce  was  also  a  mechanic  and  bad  belped 
him  with  some  work  on  his  car.  Defendant 
had  promised  to  call  for  Jones  on  his  return 
to  Bessemer,  and  while  on  the  way  he  saw 
Paul  Vanderburg,  who  was  very  drunk,  could 
hardly  .  travel,  but  would  faU  down  in  the 
mud,  falling  first  on  one  side  and  then  on  the 
other ;  that  he  stopped  his  car  and  told  Van- 
derburg to  get  Into  the  automobile,  that  he 
would  take  him  home;  that  he  opened  tbe 
door  of  the  car  and  Vanderburg  got  into  the 
back  seat  He  then  carried  him  to  his  home, 
and  upon  reaching  the  house  Vanderburg 
opened  the  door  himself  and  g^t  out  or  fell 
oat,  and  witness  told  him  good  nlgbt  He 
then  went  by  for  Jones  and  stopped  bis  car 
at  tbe  cafS;  no  one  having  been  in  tbe  car 
from  the  time  be  put  Vanderburg  out  and 
when  he  got  Jones.  He  further  testified  that 
be  did  not  know  there  was  whidcy  in  tbe 
car  until  tbe  police  officer  came  In  the  cafS 
after  him ;  that  he  did  not  see  Vanderburg 
with  any  whisky  on  bis  person,  nor  did  he 
say  anything  about  having  whisky  with  him ; 
and  that  he  did  not  know  of  tbe  presence  of 
the  pistol,  hat  aud  bottle  covered  with  mud 
until  the  officer  showed  tbem  to  him,  and 
that  none  of  tbese  articles  belonged  to  him. 
Pierce  testified  in  behalf  of  the  defendant 
corroborating  defendant  In  respect  to  his 
coming  to  his  house  and  spending  tbe  day, 
leaving  there  that  night  and  that  he  saw  no 
whisky  about  him  or  in  the  car.    Vander- 


front  seat  The  defendant  was  not  under  burg  also  testified  to  the  effect  that  he  was 
the  Influence  of  liquor.  Witness  testified  drunk  that  night;  that  he  knew  the  defoid- 
there  were  lights  around  where  the  car  was   ant  and  had  known  him  for  a  long  time ; 


parked;  that  he  went  to  the  car  and  found 
in  the  bottom  of  the  car,  between  the  two 
seats  where  the  footrest  is,  a  quart  bottle 
containing  between  a  half  pint  and  a  pint  of 
com  whisky;    that  it  was  not  covered,  but 


that  he  remembered  being  carried  home  by 
some  one,  but  did  not  know  who  it  was,  and, 
in  fact,  knew  nothing  about  it  imtll  next 
morning,  when  he  came  to  the  mayor's  office 
and  saw  tbe  bottle  and  pistol,  which  were  blsv 


was  smeared  with  mud.  There  was  also  In  but  be  did  not  see  the  hat ;  that  he  did  not 
the  bottom  of  the  car  a  pistol  and  a  man's  i  know  where  he  had  the  bottle  or  pistol  when 
bat  which  were  practically  lildden  by  the  |  he  got  into  the  car,  nor  did  he  know  how  he 
mud  on  them.  i  got  Into  the  house  after  leaving  the  car ;  that 

The  defendant  <^ered  the  testimony  of  I  he  bought  the  liquor  while  on  the  way  to 


Charlie  Williams  to  the  effect  that  he  saw  the 
bottle,  the  pistol,  and  the  hat  In  the  mayor's 
court  the  next  morning,  and  testified  as  to 
the  muddy  condition  of  the  articles.  Jones, 
who  was  with  defendant  on  that  night  also 
testified  that  according  to  previous  arrange- 
ment the  d^endant  came  by  the  house 
where  he  was  calling  on  a  young  lady  at 
Upscomb  to  bring  him  to  town ;  that  he  got 
into  tbe  front  seat  with  the  defendant,  who 
was  not  drinking,  and  came  to  Bessemer, 
getting  out  at  tbe  caf£  together;  that  he  had 


Raymond  from  a  negro,  and  carried  the  bot- 
tle and  pistol  In  bis  hip  pockets.  This  waa 
Bubtantlally  all  the  evidence.  , 

Goodwyn  &  Ross,  of  Bessemer,  for  appel- 
lant 
J.  Q.  Smitli,  Atty.  Gen.,  for  app^Iee. 

OARDNBR,  J.  This  U  a  bill  by  the  state 
to  condemq  as  a  contraband  one  Hanson 
automobile  seized  by  an  officer  of  the  law  aa 
having  been  used  for  tlie  Illegal  tranaportft' 
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tkm  of  problblted  llauors,  Acts  1919,  p.  13, 
J  18. 

Tbo  statement  of  tbe  case  wlU  present  a 
Bununary  of  substantially  all  the  erldenoe 
tiered- upon  the  trial  of  the  cause,  and  it  is 
not  our  purpose  to  enter  into  a  detailed  dis^ 
cnssion  thereof. 

The  finding  by  the  oflScer  of  tbe  quart  bot- 
tle containing  a  small  quantity  of  whisky  is 
not  controverted,  but  defendant  insists  that 
Its  presence  there  was  without  his  knowledge, 
agency,  or  consent,  and,  further,  that  Its  pres- 
ence could  not  have  been  anticipated  by  tbe 
exercise  of  reasonable  diligence.  The  bottle 
was  found  with  the  pistol  and  hat,  all  of 
which  were  covered  with  mud,  and  It  Is  with- 
out dispute  that  none  of  these  articles  be- 
longed to  the  defendant  The  only  way  be 
could  account  for  their  presence  was  that  on 
his  return  from  Raymond  he  had  discovered 
Vanderburg,  whom  he  had  known  for  a  long 
time,  by  the  roadside,  in  such  a  drunken  con- 
dition as  scarcely  to  be  able  to  travel,  being 
constantly  up  and  down  in  the  road,  and 
recognizing  blm  he  stopped  his  car  and  took 
him  in ;  Vanderburg  getting  on  the  back  seat 
When  they  reached  Vanderburg's  residence 
he  was  able  to  get  out  and  go  into  the  bouse 
alone.  Defendant  then  went  by  for  a  friend 
wbo  came  to  Bessemer  with  him,  riding  on 
tbe  front  seat  with  him.  Neither  of  them 
knew  of  the  presence  of  the  liquor,  the  pistol, 
or  hat  lying  in  the  bottom  of  the  car  near 
the  footrest  They  parked  the  car  in  front 
of  the  cafS  in  Bessemer,  where  there  were 
lights,  and  knew  nothing  about  these  articles 
being  in  the  car  until  notified  by  the  police 
officer,  wbo  testified  in  the  cause.  The  de- 
fendant stated  that  he  saw  no  whisky  on  tbe 
person  of  Vanderburg,  nor  did  the  latter  tell 
bim  be  had  any ;  as,  indeed,  Vanderburg  was 
so  drunk  be  said  very  little  in  an  intelligent 
manner. 

[1,2]  The  rule  Is  well  established  concern- 
ing the  weight  which  will  be  given  to  the 
Judgment  of  the  trial  court  upon  questions  of 
fact  when  the  witnesses  testify  orally,  as  in 
this  case ;  and  the  holding  of  the  trial  court 
will  not  be  disturbed  unless  the  conclusion 
reached  Is  palpably  and  plainly  wrong. 
South.  Ry.  Co.  V.  Grady,  102  Ala.  615,  68 
South.  346.  But  in  tbe  instant  case  the  evi- 
dence is  without  material  contradiction,  eith- 
er directly  or  Infereutlally.  Bowling  r. 
State,  85  South.  SOO. 

The  testimony  of  the  witnesses  for  the  de- 
fendant bore  upon  the  substantial  merits  of 
the  base,  and  corroborated  defendant's  the- 
ory; and  the  very  facts  and  circumstances 
surrounding  the  finding  of  tbe  whisky  with 
the  mud-covered  bottle  and  pistol  and  bat 
tend  strongly  to  this  corroboration,  and  all 
Indications  point  to  the  truthfulness  of  de- 
fendant's story.  Therefore,  if  the  defendant 
is  to  be  believed,  he  was  but  following  the 


biblical  example,  acting  tbe  part  of  tbe  Good 
Samaritan  in  taking  up  nn  acquaintance  wbo 
had  fallen  by  the  wayside  and  carrying  him 
to  his  home,  without  knowledge  or  notice  of 
any  suspicious  circumstances  to  place  him  on 
notice  that  he  was  violating  any  statute  of 
the  state  by  transporting  any  i»'ohibited  liq- 
nors.  Under  such  circumstances  there  Is  no 
mie  of  law  established  in  this  state  which 
would  condemn  the  kindly  deed  and  declare 
contraband  tbe  car  because  used  in  Its  exe- 
cution. If  tbe  defendant's  theory  be  correct, 
and  is  to  be  believed,  no  judgment  of  con- 
demnation should  be  entered.  State  v.  Hugh- 
es, 208  Ala.  90,  82  South.  1(H;  Bowling  v. 
State,  Bopra;  One  Packard  Automobile  v. 
State,  86  South.  21 ;  One  Five-Pasaenger  Ford 
Automobile  ▼.  State,  203  Ala.  517,  84  South. 
760 ;  Mkples  v.  State,  203  Ala.  153,  82  Sootb. 
183;  City  of  Jackson  ▼.  GkMrdon,  119  Miss. 
325,  80  South.  785. 

The  evidence  In  this  case  has  been  examin- 
ed with  painstaking  care.  It  bears  tbe  ear- 
marks of  truth  and  candor,  and  all  the  cir< 
cumstanoes  In  tbe  case  point  to  like  ^ftet 
We  have  reached  tbe  conclusion  that  the 
Judgment  of  condemnation  was  plainly  wrong 
and  should  be  set  aside. 

It  therefore  results  that  the  Judgment  of 
the  court  below  will  be  reveraed,  and  one 
here  rendered  dismissing  tbe  bUL 

Reversed  and  rendered. 

ANDERSON,  C.  J.,  and  SAYRE  and  UIL- 
L£}R,  JJ.,  concur. 

(MK  Ala.  US) 
WESTERN  UNION  TELEGRAPH  CO.  V. 
BEASLEY.    («  Div.  1 15.) 

(Supreme  C!onrt  of  Alabama.    Dec.  16,  1920.) 

1.  Evidence  €=»I0(2)— Judicial  knowledge  tak- 
en  .as  to  location  of  tending  and  reoeivlng 
point  of  telegram. 

In  an  action  for  delay  in  delivery  of  death 
message  involving  issue  as  to  whether  the  mes- 
sage was  an  intrastate  or  an  interstate  message, 
the  court  will  take  judicial  notice  of  the  physi- 
cal location  of  the  sending  point  as  situated  in 
relation  to  the  receiving  point 

2.  States  «=>4— When  state  law  must  yield  to 
federal  law. 

If  the  federal  law  in  its  chosen  field  of  op- 
eration will  be  frustrated,  and  its  provisions 
refused  their  natural  effect  by  tbe  state  law, 
the  state  law  must  yield  to  the  superior  author- 
ity of  the  federal  law  within  the  sphere  of  its 
delegated  and  assumed  authority,  and,  if  the 
state  law  has  such  direct  and  incidentid  effect 
on  the  enforcement  or  the  abeyance  of  the  fed- 
eral law,  the  state  law  can  have  no  validity. 

3.  Commerce  €=>28  —  Transmission  of  tels< 
gram  between  two  points  within  the  state  by 
route  through  other  state  held  "interstate 
commerce." 

The  transmission  of  a  telegram  from  one 
point  in  the  state  to  another  point  in  the  state 
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b7  a  ronte  toktng  It  outsldt  of  the  state  held  In- 
terstate commerce  within  the  Oarmack  Amend- 
ment ((7.  S.  Comp.  St  ft  86(Hb,  8604aa),  and 
Act  June  18,  1910,  {  7,  and  not  intrastate  com- 
merce, where  the  message  could  not  have  been 
transmitted  wholly  within  the  state  without  a 
physical  change  in  the  arrangement  of  the  sys- 
tem of  wires  and  the  additional  services  of  an- 
other operator,  so  that  the  rule  of  damage  in 
action  for  negligent  delay  in  delivery  was  the 
federal,  and  not  the  state,  rule. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  I^rst  and  Second  Series,  Inter- 
state Commtroc] 

Appeal  from  Clrcalt  Ckmrt,  Walker  Ooon- 
ty;    J.  J.  Curtis,  Judge. 

Action  by  W.  H.  Beasley  against  the 
Western  TTnlon  Itelegraph  Company.  Judg- 
ment for  the  plaintiff,  and  the  defendant 
appeals.  Transferred  from  Court  of'  Ap- 
peals under  section  6,  Acts  1911,  p.  449.  Re- 
versed and  remanded. 

The  counts  of  the  complaint  are  as  fol- 
lows: 

Count  I.  Plaintiff  claims  of  the  defendant  the 
sum  of  $1,600  damages  for  that  heretofore,  on, 
to  wit.  April  S,  1918,  defendant  was  engaged 
in  receiving,  transmitting,  and  delivering  mes- 
sages hy  wire  or  electricity  from  and  between 
Oakman,  Walker  county,  Ala.,  and  Carbon  Hill, 
Walker  county,  Ala.;  tiiat  on,  to  wit,  said  date 
plaintiff  through  or  by  his  agent  delivered  or 
caused  to  be  delivered  to  the  authorized  agent 
of  defendant  at  Oakman,  Ala.,  and  paid  said 
agent  for  the  following  message  to  be  trans- 
mitted and  delivered,  immediately  to  plaintiff, 
W.  H.  Beasley,  at  Carbon  Hill,  Ala.,  to  wit: 
"Oakman,  Ala.  9:40  a.  m.  April  8th,  1918.  W. 
H.  Beasley,  Carbon  Hill,  Ala.  Mother  is  dying; 
come  at  once.    P.  B.  Day." 

Plaintiff  avers  that  his  said  mother  had  been 
sick,  and  that  be  had  agreed  with  the  said  P. 
E.  Day  that,  in  the  event  said  mother  got  worse 
or  became  dangerously  ill,  he  was  to  be  noti- 
fied by  telegram;  that  his  said  mother  did  be- 
come dangerously  ill,  and  the  said  telegram  was 
delivered  to  the  said  agent  for  transmission 
and  immediate  delivery  to  plaintiff  at  Carbon 
Hill,    Ala. 

Plaintiff  avers  further  that  the  said  telegram 
was  not  transmitted  and  delivered  immediately, 
as  defendant  agreed  to,  throngh  its  authorized 
agent  or  servants;  ihat  plaintiff  did  not  re- 
ceive the  said  telegram  until  some  time  during 
the  next  day,  Aj>ril  9,  1918,  and  too  late  to 
reach  his  said  moUier  before  she  died,  and  not 
in  time  to  be  present  at  the  burial  of  his  said 
mother:  that  plaintiff,  as  a  proximate  conse- 
quence thereof,  spent,  to  wit,  $1  in  telephoning 
concerning  his  said  mother's  condition;  that  he 
lost  much  time;  that  he  suffered  much  mental 
pain  and  anguish  in  not  seeing  his  said  mother 
and  in  not  being  present  at  the  said  funeral  ex- 
ercises. 

Plaintiff  avers  that  he  suffered  the  said  dam- 
ages on  account  and  as  a  proximate  conse- 
quence of  the  negligence  of  the  defendant  or  its 


transmit  and  deliver  Immediately  said  telegram, 
as  they  agreed  to  do. 

Count  n.  Plaintiff  daima  of  the  defendant 
the  sum  of  $1,500  damages  for  that  heretofore, 
on,  to  wit,  April  8,  1918,  defendant  was  en- 
gaged in  transmitting  and  delivering  messages 
by  means  of  wire  or  electricity  between  Onk- 
man,  Ala.,  and  Carbon  Hill,  Ala.;  that  on  said 
date  P.  E.  Day,  at  the  request  of  plaintiff,  de- 
livered or  caused  to  be  delivered,  to  defendant 
or  its  authorized  agent  at  Oakman,  Ala.,  the 
telegram  set  out  in  connt  1  of  this  complaint, 
said  message  to  be  promptly  transmitted  and 
delivered  to  plaintiff  at  Carbon  Hill,  Ala. 

Plaintiff  avers  that  defendant,  or  its  author- 
ized agents  or  servants,  while  acting  within  the 
line  of  their  duty  and  the  scope  of  their  author- 
ity, as  such  agents  or  servants,  negligently  fail- 
ed to  promptly  transmit  and  deliver  said  tele- 
gram as  it  was  their  duty  to  do,  and  as  a  prox- 
imate consequence  thereof  plaintiff  failed  to 
reach  his  mother  before  she  died,  and  failed 
to  be  present  at  the  funeral  services;  that, 
had  said  message  been  promptly  transmitted 
and  delivered  to  plaintiff,  he  could  have  and 
would  have  been  present  at  the  said  funeral 
services  of  his  said  mother  and  would  have 
seen  her  before  she  was  buried;  that  as  a 
proximate  consequence  of  said  negligence  plain- 
tiff was  caused  to  spend  money  in  telephoning 
about  the  death  and  burial  of  his  said  mother, 
to  wit,  50  cents,  which  said  sum  he  hereby  claims 
of  the  defendant;  that  he  suffered  mnch  mental 
pain  and  anguish  in  not  seeing  bis  mother  and 
being  present  at  the  said  funeral  services,  for 
all  of  which  plaintiff  daims  and  sues  to  recover 
of  this  defendant. 

Johnston  &  Cocke,  of  Birmingham,  A.  F. 
Fite,  of  Jasper,  and  Francis  B.  Stark,  of 
New  Tork  City,  for  appellant. 

J.  M.  Pennington,  of  Jasper,  and  W.  T. 
McEIroy,  of  Carbon  Hill,  for  appellee. 

THOMAS,  J.  The  action  was  for  dam- 
ages Instituted  by  W.  H.  Beasley  against  the 
Western  Union  Telegraph  Company  for  fail- 
ure In  due  transmission  and  delivery  of  a 
message.  Submission  was  had  on  counts  1 
and  2,  to  which  defendant  replied  "Not 
guilty,"  and  by  a  denial  of  "all  the  allega- 
tions of  each  of  said  counts." 

The  evidence  for  plaintiff  la  as  follows: 
That  his  half-brother,  P.  E.  Day,  lived  with 
plaintiff's  mother  at  Oakman,  Ala.,  at  the 
time  of  her  death  and  prior  thereto;  that 
plaintiff  had  agreed  with  said  Day  that,  in 
event  she  "got  worse,  he  [Day]  would  tele- 
graph plaintlfT';  that  she  became  dangerous- 
ly ill  about  April  8,  1918,  and  said  Day  sent, 
or  caused  to  be  sent,  a  telegram  giving  this 
information  to  plaintiff,  which  was  not 
promptly  received;  that  about  9:40  a.  m. 
said  IDay  gave  or  caused  the  telegram  to  be 
given  the  agent  at  Oakman,  who  acted  for 
defendant  company  In  sending  the  message 
to  W.  H.  Beasley  at  Carbon  Hill,  Ala.,  and 


agents;  servants,  or  servant,  while  acting  within  Save  him  75  cents  for  sending  the  message ; 
the  line  of  their  duty  or  the  scope  of  their  an-  i  that  plaintiff's  mother  died  about  8  o'clock 
thority  as  such  in  that  tiiey  negligently  failed  to  |  p.  m.  of  the  day  the  message  was  atl«mpted 
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to  be  transmitted;  that  idaintlff  lived  about 
four  miles  from  Carbon  Hill  wben  his  moth- 
er died ;  that  oa  April  8th  plaintiff  as  usual 
carried  the  mail  on  a  rural  route  from  Car- 
bon Hill,  spent  the  night  at  his  home,  and 
the  next  morning  at  7  o'clock  was  at  Carbon 
HIU  where  he  remained  30  minutes  before 
starting  out  with  the  mall,  returning  about 
2:30  p.  m.,  staying  from  30  to  60  minutes; 
that  after  be  returned  that  evening  plaintiff 
made  Inquiry  at  the  telegraph  office  and  was 
told  there  was  no  message  for  him;  that  he 
returned  to  the  post  office  and  inquired  If  the 
message  had  been  sent  there,  and  was  in- 
formed that  they  "knew  nothing  about  it"; 
that  plaintiff  did  not  receive  the  telegram 
until  about  2:30  p.  m.  The  telegram  intro- 
duced In  evidence,  hereinafter  set  out,  waa 
contained  In  an  envelope  addressed  to  "W. 
P.  Beasley,  City."  Plaintiff  further  testifi- 
ed that  he  was  prevented  from  attending 
his  mother's  funeral  for  the  reason  that, 
after  receiving  the  telegram,  he  learned  by 
phone  that  his  mother,  having  died  about  8 
o'clock  p.  m.  on  the  8th  of  April,  was  being 
buried  at  the  time  of  his  inquiry;  that  he 
could  have  gone  from  Carbon  Hill  to  Oak- 
man  by  private  conveyance  in  about  three 
hours,  and  by  train  leaving  Carbon  Hill  at 
3  o'clock  p.  m.  and  arriving  at  Oakman  about 
7  o'clock  the  same  night;  that  the  two  points 
were  about  16  miles  distant  through  the 
conntiy. 

The  defendant's  evidence  was  that  the 
original  message  filed  with  defendant's  op- 
erator at  Oakman,  Ala.,  at  9:40  a.  m.,  April 
8,  1018,  by  W.  H.  Gregory  at  the  request  of 
P.  E.  Day,  was  transmitted  by  said  operator 
through  Birmingham,  Ala.,  to  Nashville, 
Tenn.,  the  latter  being  the  nearest  relay 
point;  that  the  message  was  received  at 
Birmingham  at  10:05  a.  m.  on  the  day  re- 
ceived at  Oakman,  and  transmitted  by  the 
Birmingham  operator  to  the  telegraph  oflice 
at  Nashville,  Tenn.,  at  10:25  a.  m.  on  the 
same  day.  From  Nashville  the  message  was 
relayed  through  the  telegraph  office  of  de- 
fendant at  Memphis,  Tenn.,  and  received  at 
10:40  a.  m.  on  the  day  it  was  filed  at  Oak- 
man, and  waa  transmitted  to  Carbon  Hill; 
that  there  was  a  delay  in  getting  the  message 
through  from  Memphis,  Tenn.,  to  Carbon  Hill, 
Ala.,  and  it  was  not  sent  from  Memphis  to 
the  receiving  point  until  2:51  p.  m.  and  re- 
ceived at  Carbon  Hill  at  2:53  p.  m.  on  said 
April  8th;  that  as  received  at  Carbon  Hill 
It  was  addressed  to  "W.  P.  Beasley"  instead 
of  "W.  H.  Beasley"  as  originally  sent;  that 
"said  message  was  relayed  according  to  de- 
fendant's usual  custom  and  practice  at  that 
time,  and  the  route  used  for  the  transmis- 
sion of  the  message  sued  on  was  the  route 
previously  adopted  and  in  regular  use  by 
the  defendant  in  the  course  of  Its  business 
In  the  transmission  of  messages  filed  at  Oak- 
man to  Carb<»  Hill";  that  "defendant  had 
no  telegraphic  line  at  means  of  direct  com- 


munication between  Oatanan  and  Carbon 
Hill,  and  the  message  could  not  have  been 
transmitted  over  defendant's  line  directly 
from  Oakman  to  Carbon  Hill";  that  "the 
message  could  not  have  been  sent  from 
Birmingham  to  Carbon  Hill,  without  cutting 
the  wire  in  on  the  Birmingham  keyboard 
for  the  following  reasons:  This  wire  ran 
through  tile  Birmingham  office  and  through 
the  Carbon  Hill  office  on  the  date  In  ques- 
tion, but  in  order  for  Birmingham  to  com- 
municate direct  with  Carbon  Hill  or  Carbon 
Hill  with  Birmingham  It  would  have  been 
necessary  for  the  Birmingham  office  to  cut 
in  this  wire  on  Its  keyboard  and  give  it  an 
independent  key,  as  the  wire  was  never  used 
for  Carbon  Hill  buslneas  except  In  cases  of 
emergency  such  aa  would  arise  through  a 
storm  putting  other  lines  of  communication 
with  Carbon  Hill  out  of  communication ;  In 
other  words,  an  actual  physical  change 
would  have  been  necessary  in  order  to  make 
direct  communication  between  Birmingham 
and  Carbcm  Hill  feasible."  The  agreed 
statement  of  facts  farther  shows  of  defend- 
ant's effort  to  ddiver  the  message  that  on 
its  receipt  the  Carbon  Hill  (q;>erator  »ideav- 
ored  to  find  the  addressee,  and,  falling,  de- 
livered the  message  to  the  station  porter  at 
Carbon  Hill  with  Instructions  to  mall  It. 

[1]  The  reasonable  Inferences  from  the  evi- 
dence leave  little  necessity  for  recourse  to 
judicial  knowledge.  Courts  will  take  judi- 
cial knowledge  of  the  physical  location  of 
the  sending  point  (Oakman)  as  situated  In 
relation  to  the  receiving  point  (Oirlxm  HIU) ; 
that  both  are  In  the  county  of  Walker,  state 
of  Alabama,  and  are  not  a  great  distance 
from  Birmingham,  Ala.,  which  the  evidence 
j  shows  to  have  been  the  first  relay  station  of 
I  the  defendant  to  which  the  message  was 
sent.  Did  not  the  evidence  show  the  fact 
j  that  each  of  said  points  was  touched  by 
;  physically  connecting  telegraph  lines  over 
j  which  plaintiff's  agent  might  have  trans- 
mitted (in  manner  Indicated  in  agreed  state- 
ment of  facts)  the  message  and  by  railway 
lines  over  which  he  might  have  gone  to  Oak- 
man, It  may  be  judicial  knowledge  may  be 
taken  of  such  physical  properties  or  agencies 
of  transmission  and  transportation.  W.  U. 
Tel.  Co.  V.  Bobbins,  3  Ala.  App.  234,  66 
South.  879;  Ga.  Pac.  Ry.  Co.  v.  Gaines,  88 
Ala.  877,  7  South.  382;  Green  ft  Sons  v. 
Llnevllle  Drug  Co.,  160  Ala.  112,  48  South. 
216,  124  Am.  St  Rep.  17;  Smltha  v.  Flour- 
noy's  Adm'r,  47  Ala.  345;  Waters  v.  State, 
117  Ala.  189,  23  South.  28;  Howard  v.  State, 
172  Ala.  402,  56  South.  256,  34  L.  R.  A.  (X. 
S.)  090;  Webb  v.  White  Eng.  (3orp.,  85 
South.  729;  6  Encyc.  Dig.  Ala.  Rep.  pp.  30, 
31,  (  7,  and  page  41,  |  20.  The  evidence 
shows  that  Oakman,  Carbon  Hill,  and  Blrm 
Ingham  were  at  the  time  telegraph  statlona 
on  defendant's  physical  lines  of  transmis- 
sion, and  that  the  message  waa  tranamitted 
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from  Oakman  to  Blrmlngbam,  and  from  there 
beyond  the  confines  of  the  state,  without  the 
knowledge  or  cmisent  of  the  plaintiff  or  his 
agent.  We  have  set  oat  in  extenso  the  evi- 
dence ot  the  physical  connection  of  defend- 
ant's telegraph  lines  at  Birmingham  as  ex- 
tending from  Oakman  to  Carbon  HlU. 

The  contract  of  the  parties,  finding  expres- 
sion In  the  telegram  delivered  by  plalntUTg 
agent  at  Oakman  for  transmission  to  plain- 
tiff at  Carbon  Hill,  was: 

"4/8.  To  W.  H.  Beasley,  Carbon  Hill,  Ala. 
Mother  la  dying.  Come  at  once,  [ffigne^  P. 
E.  Day.    O.  K.  B.  10:OS  A.  M." 

As  transmitted  and  delivered  It  was: 

"Oakman,  Ala.,  9:40  A.  M.  April  8th,  1918. 
W.  P.  Beaaley,  Carbon  Hill,  Ala.  Mother  is 
dying.  Come  at  once.  [Signed]  P.  E.  Day. 
2:58  P.  M." 

The  envelope  was  addressed  "W.  P.  Beas- 
ley.  City."  The  evidence  without  dispute 
shows  that  plaintifTs  Initials  are  "W.  H." 

Defendant  insists:  (1)  That  in  order  to 
effect  direct  telegraphic  communication  be- 
tween Birmingham  and  Carbon  HlU  and  so 
confine  the  transmission  of  messages,  orig- 
inating at  Oakman  and  addressed  to  persons 
at  Carbon  HUl,  wholly  within  the  state  of 
Alabama,  would  require  It  to  make  a  phys- 
ical change  in  the  arrangement  of  its  system 
of  wires  and  their  operation  in  the  Birming- 
ham office,  which  would  necessitate  the 
"services  of  one  operator  to  take  care  of 
business  passing  to  or  from  Carbon  Hill 
through  the  Birmingham  office,  which  was 
the  nearest  relay  point  for  messages  origi- 
nating at  or  destined  to  Carbpn  Hill";  (2) 
that  by  excepticms  to  the  court's  oral  diarge 
and  by  appropriate  written  charges  request- 
ed it  Invoked  the  defense  that  the  fact  of 
transmission  of  the  message  in  suit  outside 
of  the  state  of  Alabama  for  delivery  in  Ala- 
bama in  the  usual  course  of  the  business  of 
the  telegraph  company  Imparted  to  the  mes- 
sage the  character  of  Interstate  commerce, 
and  that  plaintiff  could  not  recover  damages 
for  mental  pain  and  anguish  under  the  rule 
of  the  federal  cases.  W.  TJ.  Tel.  Co.  v.  Hawk- 
Ins,  198  Ala.  682,  73  South.  973;  W.  U.  TeL 
Co.  V.  Smith,  200  Ala.  65,  75  South.  893; 
Deavors  v.  Sou.  Ex.  Co.,  200  Ala.  372,  76 
South.  288. 

[2]  It  was  said  by  this  court  in  response 
to  an  Inquiry  from  the  Court  of  Appeals  (L. 
*  N.  V.  State,  16  Ala.  App.  199,  208,  76 
South.  505)  that,  in  determining  whether  a 
federal  statute  has  superseded  a  state  law, 
the  entire  scope  and  purpose  of  the  statute 
In  question  must  be  considered;  and  that 
which  needs  to  be  implied  within  its  stat- 
utory scope  and  Intent  Is  of  no  less  force 
than  that  which  is  expressed  In  the  act. 
When  so  considered.  If  the  federal  statute. 
In  its  chosen  field  of  operation,  "will  be 
frustrated'  and  its  provisions  'refused  their 


natural  effect,'  the  state  law  most  yield  to 
the  superior  authority  of  the  federal  law 
within  the  sphere  of  its  delegated  and  as- 
sumed authority" ;  and,  if  the  state  law  "has 
such  indirect  and  Incidental  effect  on  the  en- 
forcement or  the  abeyance  of  such  federal 
statute,  the  state  law  can  have  no  validity." 
Webb  V.  White  Eng.  Corp.,  supra. 

The  field  of  operBtl(«  of  the  federal 
amendment  to  the  statute  in  question  is  to 
l>e  found  in  the  act  of  Congress  of  June  18, 
1910  (36  Stat.  539),  "To  create  a  Commerce 
Court,  and  to  amend  the  act  entitled  'An  act 
to  regulate  commerce,'  approved  February 
fourth,  eighteen  hundred  and  eighty-seven, 
as  heretofore  amended,  and  for  other  pur- 
poses."   Section  7  there<tf  is  as  follows: 

"That  section  1  of  the  act  entitled  'An  act 
to  regulate  commerce,'  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  as 
heretofore  amended,  is  hereby  now  amended  so 
as  to  read  as  follows:  'Section  1.  That  the 
Itrovisions  of  this  act  shall  apply  (1)  to  any 
corporation  or  any  person  or  persons  engaged 
in  the  transportation  of  oil  or  other  commodity, 
except  water  and  except  natural  or  artificial  gas, 
by  means  of  pipe  lines,  or  partly  by  pipe  lines 
and  partly  by  railroad,  or  partly  by  pipe  lines 
and  partly  by  water,  and  (2)  to  telegraph,  tele- 
phone, and  cable  companies  (whether  wire  or 
wireless)  engaged  in  sending  messages  from  one 
state,  territory,  or  district  of  the  United  States, 
to  any  other  state,  territory,  or  district  of  the 
United  States,  or  to  any  foreign  country,  who 
shall  be  considered  and  held  to  be  common  car- 
riers within  the  meaning  and  purpose  of  this 
act,  and  (3)  to  any  common  carrier  or  carriers 
engaged  in  the  transportation  of  passengers  or 
property  wholly  by  railroad  (or  partly  by  rail- 
road and  partly  by  water  when  both  are  used 
under  a  common  control,  management,  or  ar- 
rangement for  a  continuous  carriage  or  ship- 
ment), (a)  from  one  state  or  territory  of  the 
United  States  or  the  District  of  Columbia,  to 
any  other  state  or  territory  of  the  United 
States  or  the  District  of  Columbia,  (b)  or  from 
one  place  in  a  territory  to  another  place  in  the 
same  territory,  or  (c)  from  any  place  in  the 
United  States  to  an  adjacent  foreign  country, 
(d)  or  from  any  place  in  the  United  States 
through  a  foreign  country  to  any  other  place 
in  the  United  States,  and  also  to  the  transporta- 
tion in  like  manner  of  property  shipped  from 
any  place  in  the  United  States  to  a  foreign 
country  and  carried  from  such  place  to  a  port 
of  transshipment,  or  (f)  shipped  from  a  foreign 
country  to  any  place  in  the  United  States  and 
carried  to  such  place  from  a  port  of  entry  ei- 
ther in  the  United  States  or  an  adjacent  for- 
eign country:  Provided,  however,  that  the  pro- 
visions of  this  act  shall  not  apply  (1)  to  the 
transportation  of  passengers  or  property,  or 
(2)  to  the  receiving,  delivering,  storage,  or 
handling  of  property  wholly  within  one  state 
and  not  shipped  to  or  from  a  foreign  country 
from  or  to  any  state  or  territory  as  aforesaid, 
nor  (3)  shall  they  apply  to  the  transmission  of 
messages  by  telephone,  telegraph,  or  cable 
wholly  within  one  state  and  not  transmitted  to 
or  from' a  fereign  country  from  or  to  any  state 
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or  territory  as  aforesaid."    86  U.  S.  Stat  at 
l4irge,  pt  1,  pp.  539,  544,  545,  {  7. 

The  Carmack  Amendment  was  of  date 
June  29,  1906,  34  U.  S.  Stat,  at  Large,  684 
(U.  S.  Comp.  St.  It  8604a,  8604aa). 

A  casual  Inspection  of  the  act  and  the  fore- 
going amendment,  together  with  onr  cases 
of  W.  U.  Tel.  Co.  v.  Hawkins,  supra,  and  W. 
U.  Tel.  CO.  T.  Smith,  snpra,  will  disclose 
that  the  respective  contracts  declared  upon 
In  said  cases  showed  that  they  were  for  the 
transmission  of  messages  from  points  with- 
in the  state  of  Alabama  to  points  In  the 
state  of  Georgia.  The  applicability  of  the 
federal  rule  to  the  contract  made  within  the 
state  was  forcefully  questioned  by  Mr.  Jas- 
tice  McClellan  In  the  latter  case. 

[3]  It  is  Insisted  by  appellee  that  the  con- 
tract made  the  basis  of  suit  was  prima  facie 
an  Intrastate  message,  between  two  points 
In  the  county  of  Walker,  within  the  state  of 
Alabama.  Notwithstanding  the  contnct  b 
unambiguous  (Dozler  t.  Vizard  Investment 
Co.,  203  Ala.  421,  83  South.  572;  Dowllng- 
Martln  Groc.  Co.  v.  Lysle  Mill.  Co.,  203  Ala. 
491,  83  South.  486)  and  for  the  transmission 
and  delivery  of  a  message  between  two 
points  within  the  state  of  Alabama,  a  feder- 
al question  being  urged,  we  look  to  the 
whole  evidence  to  ascertain  whether,  by  the 
act  of  Its  transmission  through  other  states, 
by  several  relays,  under  the  facts  disclosed 
by  the  evidence,  it  was  or  became  an  act  of 
interstate  commerce. 

In  the  recent  decision  in  Western  Cnlon 
Telegraph  Co.  v.  Speight,  254  U.  S.  17,  41 
Sup.  Ct.  11,  66  li.  Ed.  — ,  by  the  Suprwoe 
Court  of  the  United  States,  it  was  held  that 
the  transmission  of  a  telegram  between  two 
points  in  the  same  state  over  a  route  passing 
out  of  the  state  was  none  the  less  interstate, 
so  as  to  prevent  the  application  of  the  rule 
of  the  local  law  permitting  a  suit  to  recover 
damages  for  mental  anguish  because  of  a 
mistake  in  delivery,  although  it  would  have 
been  physically  possible  to  have  sent  the 
message  over  a  route  lying  wholly  within 
the  state;  the  course  adopted  being  more 
convenient  and  less  expensive  for  the  tele- 
graph company.  On  the  authority  of  Han- 
ley  V.  Kansas  aty  Sou.  Ry.  Co.,  187  U.  S. 
617,  23  Sup.  Ct  214,  47  L.  Ed.  333,  It  Is  de- 
clared that,  to  ascertain  whether  the  trans- 
mission of  a  telegraph  message  la  interstate 
commerce,  the  fact  "must  be  tested  by  the 
actual  transactions."  Klrmeyer  v.  Kansas, 
236  U.  S.  568,  35  Sup.  Ct  419,  69  L.  Ed.  721. 
Mr.  Justice  Holmes  said  of  the  facts: 

"The  message  was  from  Greenville,  N.  C.,  to 
Rosemary,  in  the  same  state,  and  was  trans- 
mitted from  Greenville  through  Richmond,  Va., 
and  Norfolk,  to  Roanoke  Rapids,  the  delivery 
point  for  Rosemary.  This  seems  to  bare  been 
the  route  ordinarily  used  by  the  company  for 
years,  and  the  company  defends  on  the  ground 


that  the  message  was  sent  In  Interstate  com- 
merce, and  that  therefore  a  suit  could  not  be 
maintained  tor  mental  siifferfaig  alone" 

— and  of  the  law  as  applied  to  the  facts : 

"We  are  of  opinion  that  the  jndge  presiding 
at  the  trial  was  right  and  that  the  Supreme 
Court  was  wrong.  Even  it  there  bad  been  any 
duty  on  the  part  of  the  telegraph  company  to 
confine  the  transmission  to  North  Carolina,  it 
did  not  do  so.  The  transmission  of  a  message 
through  two  states  is  interstate  commerce  as 
a  matter  of  fact  Uanley  v.  Kansas  City  South- 
em  R.  Co.,  187  U.  S.  617,  23  Sup.  Ct  214,  47 
li.  Ed.  333.  The  foct  must  be  tested  by  the  ac- 
tual transaction.  Kirmeyer  v.  Kansas,  236  U. 
S.  668.  572,  724,  35  Sup.  Ct  419,  59  L.  Ed.  721. 
As  the  line  waa  arranged  and  had  been  arrang- 
ed for  many  years,  ever  since  Roanoke  Rapids 
had  been  an  independent  office,  Richmond  waa 
the  relay  point  from  Greenville  to  the  latter 
place.  The  message  went  through  Weldon  and 
was  telegraphed  back  from  Richmond,  as  Wel- 
don business  also  was.  It  would  have  been 
possible,  physically,  to  send  direct  from  Weldon, 
but  would  have  required  a  rearrangement  of  the 
wires  and  more  operators.  The  course  adopted 
was  more  convenient  and  less  expensive  for 
the  company,  and  there  was  nothing  to  show 
motives  except  the  facts.  As  things  were,  the 
message  was  sent  in  the  quickest  way." 

See  Western  Union  Telegraph  Ca  v. 
Speight,  supra. 

The  trial  court  In  Its  oral  charge  and  by 
the  refusal  of  appropriate  written  diarges 
requested  by  defendant  was  of  a  contrary 
opinion,  and  committed  reversible  error. 
The  judgment  of  the  circuit  court  la  revers- 
ed, and  the  case  is  remanded. 

Reversed  and  remanded. 

All  the  Justices  concur. 


(206  Ala.  SSI) 

GREEN  V.  STONE. 

STONE  V.  GREEN. 

(6  DIv.  89,  89-A.) 

(Supreme  Court  of  Alabama.    Dee.  23.  1920. 
Rehearing  Denied  Feb.  19,  1921.) 

1.  Corporations  «=980(  12)— Stockholder,  r»> 
soliHlIng  subsoriptiM  for  fraud,  becomes  ored- 
ttor. 

.  If  a  contract  of  subacrlption  to  stock  is 
resdnded  by  a  stockholder,  defrauded  in  its 
procurement,  he  becomes  a  creditor  of  the  cor- 
poration to  the  amount  of  moneys  he  has  paid 
to  it  by  reason  of  the  fraud,  and  his  daim  be- 
comes a  charge  against  it,  subject  to  any  par- 
amount claims  of  creditors  who  may  have 
thereafter  dealt  with  the  corporation  relying 
on  his  aubacription. 

2.  Banks  and  banking  «=»63>A— Defrandad  sab- 
soriber's  dalm  not  prior  to  creditor*  witheit 
knowledge  of  the  fraud. 

After   one   induced  to  subscribe  for  bank 
stock  by  fraud  had  become  a  stockholder  and 
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while  he  was  held  out  aa  tmch  atockholder  and 
before  Ms  resdssion  for  fraud,  not  only  de- 
positors bat  also  any  other  creditors  woTUd  be 
preferred  creditors  whose  daims  would  be  par- 
amount to  his,  unless  such  depositors  or  cred- 
itors had  knowledge  of  or  were  chargeable 
with  notice  of  the  fraud  indudog  his  sub- 
scription. 

On  Behearing. 

3.  Raoelver*  «s»l63— Where  estate  sufllelsRt  to 
pay  claims  la  full,  laterest  Is  payable  on  In- 
terest-bearing olalnis. 

Oenerally,  if,  as  the  result  of  good  fortune 
or  good  management,  the  estate  proves  suf- 
fident  to  discharge  the  daims  in  full,  interest 
as  well  as  prindpal  should  be  paid,  and  this 
is  not  stopped  by  the  appointment  of  a  receiTer; 
that  is,  interest  upon  contracts  which  provide 
for  interest  does  not  stop  running  when  the 
property  passes  Into  the  bands  of  the  court. 

4.  Rooolvon  «s>l63— Intoreat  payaklo  oa  a  «n- 
parior  Ilea  aatll  aatisfled. 

In  the  distribution  of  the  proceeds  of  a 
common  security  between  liens  of  different  pri- 
orities, interest  is  not  stopped  on  the  amount 
of  a  8iq>erior  lien  until  it  is  satisfied. 

5.  Interest  4=bS— Reserved  In  oontraot  is  mat- 
tar  of  right;  aa  tfamaoas,  disorettonary. 

Where  interest  is  reserved  in  the  contract 
or  is  implied  in  the  nature  of  the  promise,  it 
becomes  a  part  of  the  debt  and  recoverable  as 
of  right;  but,  when  it  is  given  as  damages,  it 
is  often  a  matter  of  discretion. 

6.  Baaks  and  banking  «s>83)/2— Dafrandsd 
sabsorilier  iield  oatltled  to  Interest  oa 
amount  paid  after  payment  of  all  other 
eiaims. 

In  suit  by  defrauded  subscriber  to  bank 
stock  to  recover  the  amount  paid  on  the  sub- 
scription, the  principal  of  debts  of  the  bank, 
which  was  in  the  hands  of  the  superintendent 
of  banks,  would  be  first  paid  in  the  following 
order:  Costs  of  the  suit  and  of  administration; 
taxes,  induding  assessments;  compensation  to 
the  receiver  for  services  in  caring  for  the 
fund;  for  services  or  expenses  of  realization; 
for  services  or  expenses  of  preservation;  to 
the  creditors;  and  then,  if  after  payment  of 
the  prindpal  of  all  debts  there  remained  a 
fund  applicable  to  interest,  all  creditors  should 
receive  payment  thereof  in  the  foregoing  or- 
der, after  which  complainant  would  be  entitled 
to  interest  from  the  date  of  his  judgment  out 
of  any  balance  undistributed;  and  any  balance 
then  remaining  would  be  distributed  pro  rata 
to  stockholders  other  thou  complainant. 

Anderson,  0.  J.,  and  McClellan,  J.,  dissenting. 

Appeal  from  Circuit  Court,  JefferBon 
County ;  Hugh  A.  Locke,  Judge. 

Bill  by  Kinzea  Stone,  filed  originally 
against  A.  B.  Walker,  Superintendent  of 
Banks,  and  afterwards  amended  aa  against  D. 
F.  Green,  as  Superintendent,  to  rescind  and 
cancel  a  contract  of  subscription  for  stock  in 
the  Jefferson  County  Bank,  wtiose  affairs 
were  then  being  administered  by  the  Super- 
intendent of  Banks.    From  a  decree  grant- 


▼.  STOKB  863 

So.) 

ing  relief,  the  Superintendent  of  Banks  ap- 
peals, and  complainant  files  cross-appeal. 
Affirmed  In  part,  and  in  part  reversed  and 
remanded. 

For  the  facts,  see  former  report  201  Ala. 
ISO,  77  South.  654,  L.  B.  A.  19180,  839, 

Coleman  &  Coleman,  Spain  &  Fide,  of 
Birmingham,  for  appellant. 

James  A.  Mltcb^,  <rf  Blrmlngbam,  for 
appellee. 

THOMAS,  J.  The  first  aN>eal  in  this 
cause,  styled  Stone  ▼.  Walker,  Is  found  in 
201  Ala.  130,  77  South.  S54,  L.  B.  A.  19180, 
839,  and  note  of  otber  authorities. 

The  equity  of  the  bill  was  tested  by  de- 
murrer, and  the  questions  of  law  now  raised 
were  fully  considered  by  the  court  on  the 
original  hearing  and  oa  the  application  for 
rehearing.  After  mature  deliberation,  these 
questions  were  decided,  It  Is  true,  by  a  di- 
vided court,  the  majority  of  which,  as  now 
constituted,  favoring  the  equity  of  the  bill. 
In  the  opinl<Mi  many  cases  are  dted  and  re- 
viewed, as  well  as  the  doctrine  of  the  vari- 
ous courts  and  text-writers  on  the  subject 
Some  of  the  questions,  or  kindred  questions, 
were  discussed  In  Wright  t.  Hlx,  20B  Ala. 
425,  83  South.  341.  In  the  latter  case  a  ma- 
jority of  the  court  did  not  adopt  the  opinion 
of  the  writer,  believing  that  the  questions 
discussed  were  not  necessary  to  a  dedsioii 
of  the  case  in  hand.  Some  of  the  questions 
discussed  in  the  mln<Nrlty  opinion  In  Wright 
T.  Hiz  are  not  dicta  in  the  instant  case,  and 
are  in  accord  with  the  majority  opinion  on 
the  former  appeal  of  this  case.  However 
this  may  be,  many  authorities  on  the  subject 
before  us  are  there  collected. 

[1,2]  On  former  appeal,  after  reviewing 
the  authorities  on  the  subject,  it  was  dedded 
that  the  Insolvency  of  the  corporation  would 
not  defeat  the  right  of  a  defrauded  stock- 
holder to  resdnd  on  the  ground  of  fraud  in 
the  procurement  of  his  subscription,  if  with- 
out culpable  negligence  on  his  part  mich 
stockholder  had  failed  to  learn  of  the  fraud 
before  Insolvency  of  the  corporation;  and 
that  a  bill  to  rescind  for  such  fraud  would 
lie  against  a  receiver  of  such  Insolvent  cor- 
poration or  against  an  assignee  thereof,  if 
not  a  bona  fide  purchaser.  That  is.  If  a  con- 
tract of  subscription  to  the  capital  stock  of 
a  corporation  was  resdnded  by  a  stockhold- 
er, defrauded  in  its  procurement,  he  be- 
came a  creditor  of  the  corporation  to  the 
amount  of  moneys  which  he  had  paid  to  the 
cori)oration  by  reason  of  the  fraud,  and  his 
claim  would  become  a  diarge  against  the 
corporation,  subject  to  any  paramount 
claim's  of  creditors  who  may  have  thereafter 
dealt  with  the  corporation,  relying  upon  the 
subscription  of  the  complainant  for  stock  in 
the  corporation.  After  the  complainant  bad 
become  a  stockholder  in  sudi  bank  and  while 
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he  was  held  ont  as  such  stockholder  and  be- 
fore his  rescission  for  fraud,  the  depositors 
In  the  bank  or,  as  for  that,  any  other  of  the 
creditors,  would  be  preferred  creditors 
whose  claims  were  paramount  and  should  be 
preferred  to  that  of  complainant ;  unless  such 
depositors  or  creditors  had  knowledge  of  or 
were  chargeable  with  notice  of  the  fraud 
perpetrated  on  complainant  by  the  promotors 
of  the  corporation  that  resulted  In  the  pro- 
curement of  his  subscription  to  its  capital 
stock.  If  such  depositors  or  creditors  had 
no  knowledge,  or  were  not  chargeable  with 
notice,  of  the  fraud  in  the  procurement  of 
complainant's  said  subscription,  the  claims 
of  such  depositors  or  creditors  were  para- 
mount to  that  of  the  defrauded  stockholder. 
Of  the  class  of  depositor-creditors,  due  no- 
tice was  taken  In  the  decree  that  protected 
their  equities.  However,  It  should  be  said 
further  that  any  creditor  who  dealt  with 
the  bank,  relying  upon  the  complainant's 
subscription  to  the  stock  of  the  corporation 
as  being  a  part  of  its  capital  stock  prior  to 
disaffirmance,  and  who  had  no  knowledge  or 
notice  of  the  fraud  causing  complainant  to 
subscribe  for  the  capital  stock,  prior  to  the 
creation  of  his  indebtedness,  shall  be  pre- 
ferred to  the  claim  of  the  complainant 

The  lower  court  seems  to  have  ruled  on 
the  trial  In  accordance  with  the  holding  of 
the  former  appeal  as  to  the  equities  of  the 
bill.  The  proof,  if  not  without  dispute,  over- 
whelmingly shows  that  the  material  equities 
of  the  bill  were  established  and  that  com- 
plainant was  entitled  to  the  relief  prayed. 

The  decree  of  the  circuit  court,  In  equity, 
ordering  that  the  claim  of  complainant  shall 
be  "paid  along  with  the  other  general  credi- 
tors of  the  said  bank,  subject  to  the  priority 
of  the  claims  of  the  depositors  as  aforesaid," 
failed  to  safeguard  the  paramount  claims  of 
subsequent  creditors  of  the  bank,  if  such 
there  be,  who,  as  we  have  indicated,  should 
be  given  priority  over  complainant,  and  in 
this  it  was  in  error. 

It  follows  that,  to  the  extent  indicated, 
the  decree  of  the  circuit  court,  in  equity.  Is 
reversed  on  main  api>eal;  in  other  respects 
the  decree  is  affirmed. 

Affirmed  in  part;  in  part  reversed,  and 
remanded. 

SATRB,  SOMERVILLB,  and  GARDNER, 
JJ.,  concur. 

ANDKRSON.  O.  J.,  and  McGLBLLAN,  J., 
dissent 

BROWN,  J.,  not  sitting. 

On  Rehearing. 

THOMAS,  J.  [3]  The  cross-appellant  (ap- 
pellee) claims  interest  only  upon  conditi<m 
that  there  are  funds  enough  to  pay  the  "prin- 
cipal and  interest  In  full  on  all  claims 
against  the  estate  of  the  Jefterson  County 
Bank."    As  a  general  rule,  "if,  as  the  result 


of  good  fortune  or  good  management,  the 
estate  proves  sufficient  to  discharge  the 
claims  in  full,  interest  as  well  as  prindpal 
should  be  paid,"  and  this  is  not  stopped  by 
the  appointment  of  a  receiver;  that  is  that 
Interest  upon  contracts  which  provide  for 
Interest  does  not  stop  running  when  the 
property  passes  into  the  hands  of  the  court. 
Spring  Coal  Co.  v.  Keeeh,  230  Fed.  48,  152 
C.  O.  A.  98,  L.  R.  A.  1917D,  1152,  and  note*. 
When  the  estate  is  insolvent  It  is  immateri- 
al to  the  creditor  whether  the  dividend  is 
calculated  on  the  basis  of  the  principal  alone 
or  the  prindpnl  and  interest  combined,  if 
claims  of  like  dignity  are  so  computed. 

[4,  5]  In  Central  Trust  Ca  v.  Condon,  67 
Fed.  84,  88,  14  C.  a  A.  814,  328,  Judge  Taft 
said: 

"This  is  not  a  ease  where  the  distribution  is 
to  be  made  pro  rata  between  the  lienholders 
and  the  bondholders.  In  which  case,  of  coarse, 
interest  is  not  to  be  calculated  npon  the  claims 
after  the  time  of  the  sequestration  of  the  prop- 
erty for  sale  and  distribution,  so  long  as  the 
claims  cannot  be  paid  in  fuU." 

In  the  distribution  of  the  proceeds  of  a 
common  security  between  liens  of  different 
priorities,  interest  is  not  stopped  on  the 
amoimt  at  the  superior  Hen  until  it  is  satis- 
fled.  "As  between  the  bondholders  and  the 
Hen  holders,  the  Uenholders  are  entitled  to 
interest  to  the  day  of  payment"  Chemical 
National  Bank  v.  Armstrong,  59  Fed.  372. 
8  C.  C.  A.  155,  28  L.  R.  A.  231,  239;  Ann- 
strong  V.  Am.  Exch.  Nat  Bapk,  133  V.  S. 
433,  470,  10  Sup.  Ct  450,  83  L.  Ed.  T47. 
Where  Interest  is  reserved  in  the  ccmtract. 
or  is  implied  by  the  nature  of  the  promise, 
it  becomes  a  part  of  the  debt  and  recoverable 
as  of  right;  but  when  it  is  given  as  dama.ce^ 
it  is  often  matter  of  discretion.  Redfleld 
V.  Y.  I.  Co.,  110  U.  S.  174,  3  Sup.  Ct.  570,  2^ 
Ik  em.  100;  Richmond  ft  Irvine  Constr.  Co. 
V.  Richmond,  etc,  Co.,  68  Fed.  105,  15  C 
O.  A.  289,  34  L.  R.  A.  625. 

In  First  National  Bank  of  Houston  v. 
Ewing,  103  Fed.  168,  190,  43  C.  C.  A.  150, 
after  referring  to  the  case  of  Thomas  v. 
Western  Car  Co.,  infra,  the  general  rule 
announced  by  the  Supreme  Court  was  de- 
clared "applicable  to  cases  where  the  fund  is 
to  I>e  shared  by  creditors  without  liens  or  by 
those  having  liens  of  equal  and  conunon 
rank.  But  where  there  are  claims  of  several 
classes,  with  liens  of  different  priorities,  the 
holders  thereof  are  entitled  to  Interest  down 
to  the  date  of  the  decree." 

In  Huff  V.  BIdweli,  218  Fed.  6,  133  a  a 
A.  646,  the  rule  applied  in  the  settlement  of 
Insolvent  estates,  as  between  creditors  who 
stand  upon  an  equal  basis,  for  the  purpose 
of  distribution,  was  that  interest  stops  as  tu 
all  upon  the  institution  of  the  proceeding, 
but  that  this  principle  does  not  prevail  as 
against  creditors  having  a  prior  lien  on 
specific  property;  nor  does  U  prevail  where 
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the  estate  "of  the  alleged  InsolTcnt  turns  out 
to  be  ample  to  pay  all  his  creditors  in  full  of 
principal  and  Interest." 

The  rule  was  stated  in  American  Iron  & 
Steel  Mfg.  Co.  v.  Seaboard  Air  Line  R.  B. 
Co.  0.9U)  233  n.  S.  266,  267,  34  Sup.  Ct  602, 
604  (68  Ia  Ed.  949),  where  the  contest  as  to 
interest  was  by  a  statutory  lien  creditor  as 
against  one  <dalming  priority  over  mort' 
gages.  Mr.  Justice  Lamar  thus  announces 
the  rule: 

"As  a  general  rule,  after  property  of  an  In- 
solvent is  in  cuBtodia  legis  interest  thereafter 
accruing  ia  not  allowed  on  debts  payable  out  of 
the  fund  realized  by  a  sale  of  the  property. 
But  that  is  not  becanae  the  daims  had  lost 
their  interest-bearing  qnality  during  that  peri- 
od, but  ia  a  neceasary  and  enforced  rule  of  dia- 
tribution,  due  to  the  fact  that  in  case  of  receiv- 
ershipa  the  assets  are  generally  insufficient  to 
pay  debts  in  full.  If  all  claima  were  of  equal 
dignity  and  all  bore  the  same  rate  of  interest. 
from  the  date  of  the  receirership  to  the  date 
of  final  distribution,  it  would  be  immaterial 
whether  the  dividend  was  calculated  on  the 
basis  of  the  principal  alone  or  of  principal  and 
interest  combined.  But  some  of  the  debts 
might  carry  a  high  rate  and  some  a  low  rate, 
and  hence  inequality  would  result  in  the  pay- 
ment of  interest  which  accrued  during  the  de- 
lay incident  to  collecting  and  distributing  the 
funds.  As  this  delay  was  the  act  of  the  law,  no 
one  should  thereby  gain  an  advantage  or  suf- 
fer a  loss.  For  that  and  like  reasons,  in  case 
funds  are  not  sufficient  to  pay  daims  of  equal 
dignity,  the  distribution  is  made  only  on  the 
basis  of  the  prindpal  of  the  debt.  But  that 
role  did  not  prevent  the  nmning  of  interest 
during  the  receiverahip;  and  if  as  the  result  of 
good  fortune  or  good  management,  the  estate 
proved  suffident  to  discharge  the  daims  in  full, 
interest  as  well  as  prindpal  should  be  paid. 
*  *  *  The  prindple  ia  not  limited  to  cases 
of  tedmieal  bankruptcy,  where  the  aaseta  ul- 
timately prove  sufficient  to  pay  all  debts  in 
full,  hut  principal  as  well  as  interest,  accruing 
during  a  receivership,  is  paid  on  delita  of  the 
highest  dignity,  even  though  what  remains  is 
not  sufficient  to  pay  daims  of  a  lower  rank  in 
fnlL" 

The  disallowance  is  based  on  the  prind* 
pie  that  any  delay  In  the  settlement  of  the 
estate  for  whidi  interest  might  run  is  the 
act  of  the  law,  and  not  of  the  insolvent  debt- 
or, and  Is  applicable  to  claims  which  are  cer- 
tain and  to  those  which  are  uncertain  so  far 
as  the  latter  may  be  entitled  to  interest. 
Penna.  Steel  Co.  v.  N,  T.  O.  By.  Co.,  198  Fed. 
721,  117  O.  C.  A.  603. 

The  two  cases  most  frequently  cited  to  the 
effect  that  Interest  does  not  run  on  daims 
against  an  estate  after  the  appointment  of  a 
receiver  therefor,  on  foregoing  reasons,  are 
Thomas  v.  Western  Gar  Co.,  149  U.  S.  116, 13 
Sap.  Ot  824,  87  L.  Ed.  663,  and  People  v. 
Amer.  Loan  &  T.  Co..  172  N.  Y.  .^71,  65  N. 
Ell  200.  In  the  latter  case  the  charter  of  a 
loan  and  trust  company  whose  affairs  after 
dissolution  were  In  process  of  settlement 
87SO.-66 
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through  a  receiver,  provided  that  In  case  at 
dissolution,  the  debts  due  from  it  in  certain 
capadties,  indudlng  that  of  depositary  of 
savings  bank  funds,  should  have  a  prefer- 
ence. This  was  a  provision  of  the  general 
banking  law  of  the  state.  The  court  held 
that  Interest  on  certain  claims  of  savings 
banks  and  others  entitled  to  a  preference  in 
the  settlement  of  the  affairs  of  the  corpora- 
tion should  not  be  allowed  after  appointment 
of  the  receiver,  either  at  the  contractual  or 
legal  rate,  where  the  allowance  of  Interest 
would  exhaust  the  funds  in  the  hands  of  the 
receiver  and  leave  nothing  for  the  unpre- 
ferred  creditors.  Possibly  this  case  cau  be 
distinguished  from  other  cases  In  which  in- 
terest after  the  appointment  of  a  recover 
has  been  allowed  to  preferred  creditors  al- 
though the  estate  was  insolvent,  on  the 
groimd  that  the  preference  there  was  given 
by  statute  rather  than  by  the  contract;  the 
cotut  saying  that,  as  the  statute  did  not 
state  that  preferred  claims  should  be  paid 
with  interest  to  the  date  of  payment,  the 
courts  should  not,  because  the  claims  of  sub- 
stantially all  the  creditors,  both  preferred 
and  unpreferred,  were  alike  In  origin,  being 
created  by  the  deposit  of  money;  and  that 
preferences  in  derogation  of  the  common  law 
should  not  be  extended  by  construction  be- 
yond the  express  command  of  the  statute. 
In  Thomas  v.  Western  Oar  Co.,  supra,  the 
holding  was  that  as  no  definite  time  was 
agreed  upon  as  to  payment,  interest  was  dis- 
allowed because  the  delay  In  payment  was 
occasioned  by  resisting  the  demands  made 
by  the  car  company  for  car  rentals  which 
the  result  of  the  litigation  shows  were  ex- 
cessive If  not  extortionate;' that  the  contract 
company  was  in  default  and  Interest  was  al- 
lowable from  the  time  It  failed  to  pay  accord- 
ing to  its  promise  by  way  of  compensation 
for  the  delay  In  paymoit    It  Is  there  stated: 

"As  a  general  nde,  after  property  of  an  in- 
solvent passes  into  the  bands  of  a  receiver  or 
of  an  assignee  in  insolvency,  interest  is  not  al- 
lowed on  the  claims  against  the  funds.  The 
delay  in  distribution  is  the  act  of  the  law;  it 
is  a  necessary  inddent  to  the  settlement  of 
the  estate.  Williams  v.  American  Bank,  4 
Mete.  317,  323;  Thomas  v.  Minot,  10  Oray, 
263." 

The  court  rested  the  refusal  or  disallow- 
ance of  interest  on  car  rentals  accruing  dur- 
ing the  receivership  ot  the  old  contract  be- 
cause available  funds  were  not  suffident  to 
pay  the  bonds,  saying: 

"We  see  no  reason  in  departing  from  this 
rule  in  a  case  like  the  present,  where  such  a 
claim  would  be  paid  out  of  moneys  that  fall 
far  short  of  paying  the  mortgage  debt." 

So  much  for  the  general  discosslon  of  the 
subject 
The  insistence  of  cross-appellant  ic  that 
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the  decree  dioald  expressly  provide  tbat  If 
there  are  funds  suffldent  to  pay  all  prior  or 
superior  claims  with  interest  and  the  claim 
of  complahiant,  his  claim  should  bear  Inteiv 
est  from  one  of  the  dates  indicated.  It  is 
not  shown  by  the  record  that  there  will  be 
funds  for  distribution  sufficient  to  pay  all 
prior  claims  against  the  bank.  This  could 
hardly  be  ascertained  before  final  disposi- 
tion, or  before  all  assets  of  the  estate  are 
oonverted  into  cash.  Another  cross-error 
assigned  related  to  what  claims  of  the  'Jeff- 
erson County  Bank  should  have  priority  of 
payment  over  that  of  complainant  A  sim- 
ilar question  arises  on  assignment  of  error 
oa  direct  appeal.  Cross-appellant  insists 
that  no  priority  should  be  allowed  any  cred- 
itor of  the  bank  because  of  failure  of  allega- 
tion on  the  part  of  respondent  in  answer, 
which  wonld  tender  an  Issne  on  the  point. 
However,  we  regard  the  issue  as  presented 
by  the  averment  In  the  pleading  and  by  the 
proof  as  to  warrant  the  court  by  its  decree 
to  protect  prior  claims  of  all  depositors  of 
the  bank,  as  were  protected  by  the  decree, 
and  to  protect  the  rights  of  creditors  who 
became  such  subsequent  to  complainant's 
subscription  for  capital  stock,  relying  on  an 
unimpaired  capital  stock,  provided  such 
creditors  had  no  knowledge  of  or  were  not 
chargeable  with  the  fraud  perpetrated  by  the 
promoters  of  the  corporation,  and  the  re- 
sult of  which  was  his  subscription  to  the 
capital  stock  of  the  Jefferson  County  Bank. 

[(]  In  aid  to  the  lower  court  in  distribu- 
tion, we  will  say  after  further  consideration 
that  it  will  distribute  the  funds  in  its  keep- 
ing by  payment  of  all  costs  of  this  proceed- 
ings and  of  administration  (1  Clark's  Law  of 
Receivers,  (  821  et  seq.);  payment  to  the 
proper  authorities  for  taxes  Including  as- 
sessments, if  any  there  be;  to  the  receiver 
as  ranuneration  for  services  in  caring  for 
the  fimd;  for  services  or  expenses  of  reali- 
zation ;  for  services  or  expenses  of  preserva- 
tion ;  and  to  the  creditors  of  the  corporation. 
That  is  to  say,  as  to  the  principal  of  the 
debts  of  creditors,  the  same  will  be  paid  in 
accordance  with  the  priorities  heretofore 
indicated.  If,  after  the  principal  of  all 
debts  shall  have  been  paid,  there  remains  n 
tvaxd  which  may  be  applied  to  interest,  all 
creditors  shall  receive  payment  thereof  in 
the  order  already  indicated;  after  which 
complainant  shall  be  paid  interest  from  the 
date  of  his  judgment  out  of  any  balance  un- 
distributed; after  which,  if  there  still  re- 
mains any  balance,  It  shall  be  distributed 
pro  rata  among  the  stockholders  of  the  cor- 
poration other  than  the  complainant. 

The  decree  of  the  trial  court  Is  modified  to 
the  extent  as  we  have  indicated,  and  as  so 
modified  is  affirmed. 

Affirmed  in  part,  and  in  part  reversed  and 
remanded. 


SATRE,  SOIfERYILLX,  and  GARDNER, 
JJ.,  concur. 

ANDERSON,  a  J.,  and  McCLELLAN,  J., 
dissent. 

MILLER,  3^  not  sitting. 


(206  Ala.  1) 

ILLINOIS  CENT.  R.  CO.  v.  JOHNSTON.* 
(6  DIv.  775.) 

(Snpreme  Court  of  Alabama.    June  90,  1920. 
Rehearing  Denied  Oct  21.  1920.) 

tUfllMse  «=>24(2)  —   Injured  employes  not 
raqslred  to  restore  money  given  hJm  as  »■• 
dltion  to  avoldint  rsleasa. 
It  the  money  received  by  injured  employee 
at  the  time  of  the  ezecation  of  a  release  was 
given  to  him  as  a  gift  so  that  there  was  no 
consideration  for  the  rriease,  the  employee  was 
not  required  to  restore  the  money,  as  a  condi- 
tion to  his  avoidance  of  release. 

2.  Appeal  and  error  «=9232(|i/2)— Objectioa  te 
pleading  not  speclfled  In  demurrar  wt  availa- 
ble on  appeal. 

Under  Code  1907,  |  6840,  reqniring  specifi- 
cation of  objections  to  pleading,  an  objection  to 
replication  not  specified  as  a  ground  of  the  de- 
murrer is  not  available  on  appeal. 

3.  Contraots  «=»94(4)  ^Oefraadad  party  may 
avoid  Instrument  notwlthstaadlng  failara  to 
read  It 

The  fraudulent  misrepresentation  of  the 
c-ODtents  of  an  instrument  by  a  party  thereto  or 
by  his  agent  taking  the  Instrument  affords 
grounds  to  avoid  the  instrament's  effect  not- 
withstanding failure  to  read  the  instrument 

4.  Release  «s>l7(2)  —  Prooursment  by  fraud 
.avoids  notwithstanding  failure  to  raad  It. 

Injured  employee's  failure  to  read  release 
did  not  preclude  him  from  avoiding  it  on  the 
ground  that  his  signature  thereto  was  pro- 
cured by  frandulent  representation. 

5.  Release  «=:»52— Authority  of  agent  guilty  of 
the  fraud  rslled  on  to  avoid  release  held  tuU 
fiolently  pleaded. 

In  action  under  federal  Blmployers'  liability 
Act  (U.  S.  Comp.  St  K  8657-8865)  for  in- 
juries to  employee,  replication  in  reply  to  an- 
swer pleading  release  and  seeking  to  avoid 
rnch  release  on  the  gronnd  of  fraud  held  suffi- 
cient to  charge  person  who  procured  release 
as  defendant's  agent  with  the  fraudulent  con- 
duct relied  on,  maldng  it  unnecessary  to  other- 
wise allege  his  authority. 

5.  Courts  «=397(5)  —  Master  and  servant  «=> 
250 1/4,  New,  vol.  15  Key-No.  Series— Federal 
law   governs  substantive  rights  of  railroad 
employee  and  state  law  proosdura. 
In  action  for  injuries  to  an  employee  under 
federal  Employers'   Liability  Act  as  amended 
in  1910  (U.  S.  Comp.  St  {{  8657-8665),  the 
federal  law  governs  as  to  the  substantive  rights, 
while  the  state  law  governs  as  to  matten  relat- 
ing to  practice  and  procedure. 


4ts»For  other  owaa  lee  >am«  topic  and  KBY-NUMBGR  in  all  Kar-Numbared  Dlaeau  aod-Indaxaa 
•Certiorari  denied  254  U.  S.  — ,  41  Sup.  Ct.  218,  6E  L.  Ed.  — ,  and  writ  of  error  dlamimed  »4 
U.  S.  — ,  41  Sup.  Ct  875.  66  L.  Bd.  — . 
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7.  MMter  and  servant  <3=»265(l)  — Bardea  of 
provino  relationship  oe  plaintiff. 

In  an  action  against  railroad  onder  the  fed- 
eral Employers'  Liability  Act  (U.  8.  Comp.  St. 
SS  86S7-S665),  the  plaintiff  has  the  burden  of 
proving  the  rdationship  of  master  and  servant. 

8.  Master  and  servant  «s388(l)— Test  of  re- 
lationship stated. 

Hie  test  as  to  whether  the  rdationship  of 
master  and  servant  existed  between  the  plain- 
tiff and  the  defendant,  in  an  action  under  the 
federal  Employers'  Liability  Act  (U.  S.  Oomp. 
St.  S§  8657-S666),  is  whether  the  defendant 
had  the  right  to  direct  the  manner  in  which  the 
business  should  be  done  as  well  as  the  lesult 
to  be  aoeomplisbed. 

On  Rehearing. 

9.  New  trial  «=»  102(1)  —  Failure  to  discover 
evidence  must  net  be  result  of  negligence. 

Refusal  of  new  trial  for  newly  discovered 
evidence  was  proper,  where  there  was  no  show- 
ing that  failure  to  discover  or  present  such  evi- 
dence on  the  trial  was  not  negligence. 

10.  Master  and  servant  ^s>284(2)  —  Employ- 
ment  by  railroad  or  express  eompany  held 
question  for  Jury. 

In  an  actiOD  against  a  railroad  under  fed- 
eral Employers'  LiablUty  Act  (U.  S.  Comp.  St 
§8  8667-^666),  whether  the  plaintiff  was  an 
employee  of  the  railroad,  or,  as  claimed  by  th^ 
railroad,  an  employee  of  an  express  company, 
held  a  question  for  the  jury. 

11.  Damanes  «=> 1 32 (I)— $30,000  for  erlppliag 
injury  to  back  and  head  not  exoesslva. 

Verdict  of  $30,000  to  41  year  oldraaroad 
employee  earning  $80  per  month  at  time  of  in- 
jury, which  salary  at  the  time  of  trial  had 
been  increased  to  $110  per  month,  for  inju- 
ries to  back  and  head  making  him  a  helpless 
cripple  for  life  and  causing  him  constant  pain 
at  time  of  trial  four  years  after  accident,  held 
not  BO  excessive  as  to  justify  interference  by 
Supreme  Court. 

Anderson,  C.  J.,  and  McClellan,  J.,  dissentinf, 
and  Sayre,  J.,  dissenting  in  part. 

Ai^eal  from  Circuit  Court,  Jtf erson  Coun- 
ty;  C.  "W.  Ferguson,  Judge. 

Action  by  C-  B.  Johnston  against  the  Illi- 
nois Central  Railroad  Company.  There  was 
judgment  for  plaintiff  in  the  sum  .of  $30,000, 
and  the  defendant  appeals.    Affirmed. 

The  amended  complaint,  consisting  of  a 
single  coimt,  is  as  follows: 

"Plaintiff  claims  of  the  defendant,  a  body  cor- 
porate, doing  business  in  Jefferson  county,  state 
of  Alabama,  $50,000  damages,  for  that  on,  to 
wit,.  November  IS,  1913,  defendant  was  en- 
gaged in  the  oaipriage  of  freight  and  passengers 
for  hire  between  the  states  of  Tennessee  and 
Alabama  by  means  of  a  steam  railroad,  and 
plaintiff  on  said  date,  Y'hile  employed  by  de- 
fendant In  said  commerce,  was  injured  in  Walk- 
er county,  state  of  Alabama,  as  follows:  The 
car  in  which  plaintiff  was  employed  to  perform 


tiff's  fingers,  on  his  right  hand,  lacerating  his 
scalp  and  severely  and  seriously  injuring  his 
back,  spine,  kidneys,  brain  and  nervous  sys- 
tem, thereby  causing  plaintiff  to  endure  very 
great  physical  and  mental  pain  and  suffering,  to 
lose  a  great  deal  of  time  from  his  employment, 
and  to  incur  great  expense  in  and  about  the 
treatment  of  said  injuries,  permanently  injur- 
ing plaintiff  and  permanently  rendering  him 
less  able  to  earn  a  livelihood.  Plaintiff  avers 
said  injuries  were  proximately  caused  by  rea- 
son of  a  defect  in  the  track  of  said  railroad  at 
the  place  where  said  car  was  derailed. 

"Amended  Complaint. 

"Plaintiff  amends  the  onnplaint  by  leave  of 
the  court  by  adding  at  the  end  of  first  count  of 
the  complaint  the  following:  'Plaintiff  avers 
said  defect  was  due  to  the  negligence  of  the  de- 
fendant,' and  by  striking  out  the  word  'Mis- 
sissippi' wherever  the  same  occurs  in  said  com- 
plaint and  inserting  in  lieu  thereof  the  word 
'Alabama.' " 

In  addition  to  a  general  traverse  of'tlie 
amended  complaint  and  the  statute  of  limita- 
tions of  one  year,  the  defendant  filed  the  fol- 
lowing pleas: 

"(2)  That  prior  to  the  commencement  of  this 
suit  the  American  Express  Company,  for  it- 
self and  the  Illinois  Central  Railroad  Company, 
this  defendant,  paid  to  the  plaintiff  the  sum 
of  $500  in  compromise  and  settlement  of  the  in- 
jury alleged  in  the  complaint  and  in  considera- 
tion of  the  execntion  by  the  plaintiff  of  the 
following  receipt  and  release,  namely: 

"  'Received  of  the  American  Express  Com- 
pany five  hundred  and  no/100  ($500.00)  dol- 
lars, and  in  consideration  of  said  snm,  I,  Clar- 
ence B.  Johnston  of  Birmingham  in  the  county 
of  Jefferson  and  state  of  Alabama,  hereby  re- 
mise, release  and  forever  cnscharge  the  said 
American  Express  Company  (and  the  Illinois 
Central  Railroad  Company)  from  any  and  all 
liability  by  reason  of  any  matter,  cause  or 
thing  whatever,  whether  the  saime  arose  upon 
contract  or  upon  tort,  and  especially  from  all 
daim  which  I  now  have,  or  may  hereafter  have, 
arising  in  any  manner  whatever,  either  directly 
or  indirectly,  in  whole  or  in  part,  from  or  on 
account  of  personal  injuries  sustained  by  me 
on  or  about  November  IStb,  1913,  at  or  near 
Jasper,  in  county  of  Walker,  state  of  Alabama, 

"  'In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  seal  this  twenty  fifth  day  of 
June,   A.   D.   1914. 

"'[Signed]    Clarence   B.   Johnston.    [Seal.] 

"  'J.  G.  Scott,  Witness. 

"  'E.  K.  Stone,  Jr.,  Witness.' 

"Defendant  avers  that  by  the  execution  of 
said  release  and  the  payment  of  said  sum  of 
money  the  cause  of  action  here  sued  on  was 
settled." 

"(6)  That  prior  to  the  commencement  of 
this  suit,  plaintiff  in  consideration  of  the  snm 
of,  to  wit,  $68,  paid  him  by  the  defendant,  set- 
tled in  full  the  cause  of  action  now  sued  on." 

"A.  That  after  the  occurrences  complained  of 
in  the  complaint  plaintiff  executed  to  the  de- 
fendant   Jointly    with    the    American    Express 


his  duties  was  derailed  breaking  one  of  idain-  j  Company,  a  release  of  tiie  cause  of  action  sned 
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on,  which  was  in  words  and  figures  as  foHows, 
to  wit:    (The  release  quoted  in  plea  2,  above). 

"Said  release  was  executed  in  consideration 
of  $600  then  and  theretofore  paid  plaintiff  by 
the  Ajmerican  Express  Company  under  an 
apeement  or  nnderitanding  between  the  Amer- 
ican Express  Company  and  this  defendant  to 
the  effect  that  this  defendant  would  reimburse 
said  American  Express  Company  for  part  of 
the  sum  so  paid  plaintiff  by  it;  and  thereafter 
this  defendant  did  pay  to  the  American  Express 
Company  the  sum  of  $219.66  to  reimburse  said 
American  Express  Company  for  this  defend- 
ant's proportion  of  the  sum  paid  for  it  by  said 
American  Express  Company  in  accordance  with 
said  agreement  and  understanding,  which  agree- 
ment or  understanding  was,  in  substance,  made 
known  to  plaintiff  at  the  time  of  the  execution 
of  the  release  aforesaid. 

"And  this  defendant  further  says  that  plain- 
tiff has  not  tendered  nor  offered  to  repay  ei- 
ther to  the  American  Express  Company  or  to 
this  defendant  any  part  of  said  sum  of  $600." 

To  pleas  2  and  A,  separately  and  seyeraUy, 
the  plaintiff  filed  the  following  replication: 

"Comes  the  plaintiff  and  for  answer  to  de- 
fendant's plea  2  by  way  of  general  replication 
thereto  denies  each  and  every  material  allega- 
tion of  said  plea. 

"For  further  answer  to  said  plea  by  way  of 
special  replication  thereto  plaintiff  says,  at  the 
time  be  signed  said  paper  set  forth  in  said  plea 
he  did  not  know  the  contents  of  said  paper  and 
never  knew  it  was  a  release  of  liability  of  the 
defendant  or  any  one  else  for  the  injuries  com- 
plained of  in  the  complaint.  Plaintiff  avers  he 
was  deceived  as  to  the  contents  of  said  paper 
and  its  contents  were  misrepresented  to  him 
by  the  defendant's  agent  E.  K.  Stone,  Jr.,  and 
a  fraud  practiced  upon  him  by  said  Stone. 
Said  Stone,  representing  said  pM>er  to  be  mere- 
ly a  statement  as  to  the  moneys  received  by 
plaintiff  from  the  American  Express  Company 
as  a  gift  and  expression  of  charity  by  it  toward 
the  plaintiff  and  in  no  sense  a  release  from  lia- 
bility of  said  express  company  or  any  one  else 
for  damages  caused  by  the  injuries  complained 
of  in  the  complaint  Plaintiff  avers  he  never 
received  any  consideration  whatsoever  for  the 
signing  of  said  paper,  nor  vras  he  offered  any 
consideration  for  the  signing  of  the  same. 
Plaintiff  avers  that  whatever  moneys  he  has 
received  from  the  defendant,  including  the 
amount  alleged  in  said  plea,  was  represented 
unto  him  by  said  Stone  as  a  gift  from  the  Amer- 
ican Express  Company  and  as  an  expression  of 
charity  on  its  part  toward  him  and  not  as  a 
consideration  for  a  release  of  the  defendant  or 
anyone  else  from  liability  to  plaintiff  for  the 
injuries  complained  of  in  the  complaint. 

"C.  B.  Johnston. 

"Sworn  to  and  subscribed  before  me  this  De- 
cember 18,  1917.       Wm.  J.  Waldrop,  Oerk." 

Plaintiff  pleads  to  the  defendant's  plea  A 
the  same  replications,  separately  and  several- 
ly, which  he  has  pleaded  to  defendant's  plea 
2.    "Filed  in  office  this  14  day  of  Dea  1917." 

To  this  replication  to  pleas  2  and  A  the  de- 
fendant Intecposed  the  following  demurro:: 


"(1)  It  is  not  denied  In  said  replications  but 
that  plaintiff  knew  some  time  after  he  signed 
said  release  what  its  provisions  were,  and  there 
is  no  averment  that  he  ever  returned  or  of- 
fered to  return  the  said  sum  alleged  to  have 
been  paid  him.  (2)  It  is  alleged  in  said  plea 
and  not  denied  in  said  replication  that  plaintiff 
was  paid  by  defendant  the  said  snm.  of  $500, 
and  it  is  not  alleged  in  said  replications  that 
plaintiff  has  ever  returned  or  offered  to  return 
said  money,  nor  did  he  offer  to  rescind  said  con- 
tract though  he  knew  what  the  provisions  of 
the  said  release  were.  (3)  Because  the  mat- 
ters therein  set  forth  were  not  sufficient  to 
avoid  the  legal  force  of  the  facts  set  forth  in 
said  plea.  (4)  Because  it  attempts  to  vary 
by  parol  the  terms  and  conditions  of  a  written 
contract.  (5)  Because  the  facts  therein  set 
forth  show  that  it  was  plaintilTs  duty  to  have 
read  said  paper  before  signing  the  same,  and 
that  he  is  bound  by  the  same  whether  he  read  it 
or  not.  (6)  Because  it  does  not  show  that 
plaintiff  could  not  by  reasonable  and  proper  dil- 
igence on  his  part  have  known  the  contents  of 
said  paper.  (7)  Because  the  facts  tberan 
set  forth  show  that  plaintiff  is  bound  by  the 
contents  of  the  paper  that  he  did  sign  whether 
he  knew  the  contents  thereof  or  not  (8)  Be- 
cause said  replication  does  not  show  that  idain- 
tiff  has  ever  offered  to  return  to  the  defendant 
the  consideration  set  forth  in  the  release  set 
up  in  said  pleas.  (9)  Because  it  does  not  show 
that  plaintiff  could  not  read  or  was  otherwise 
prevented  from  ascertaining  the  contents  of 
said  paper.  (10)  Because  said  replication  does 
not  deny  the  execution  of  the  release.  (11) 
Because  it  does  not  appear  that  the  plaintiff 
has  ever  tendered  or  offered  to  the  defendant 
the  sum  alleged  in  said  plea  to  have  been  paid 
plaintiff  in  settiement  of  the  case.  (12)  Be- 
cause it  affirmatively  appears  from  said  replica- 
tion that  the  plaintiff  did  not,  and  has  not, 
offered  to  return  to  or  tendered  to  the  defend- 
ant within  a  reasonable  time  the  sum  alleged 
in  said  plea  to  have  been  paid  to  plaintiff.  (13) 
Because  it  is  not  alleged  that  plaintiff  was  pre- 
vented from  reading  said  release  by  any  fraud 
of  the  defendant  practiced  upon  him.  (14)  The 
alleged  misrepresentations  of  the  defendant  are 
not  sufficientiy  set  forth  or  described.  (15)  It 
does  not  appear  by  whom  said  alleged  misrep- 
resentations were  made.  (16)  It  does  not  ap- 
pear of  what  said  misrepresentations  consist- 
ed. (17)  It  does  not  appear  by  whom  plaintiff 
was  deceived.  (18)  It  does  not  appear  that 
plaintiff's  alleged  lack  of  knowledge  was  due  or 
any  fault  on  the  part  of  defendant  or  of  anyone 
for  whose  acts  it  was  legally  responsible.  (19) 
It  does  not  appear  what  fraud  was  practiced 
upon  plaintiff.  (20)  Said  denial  of  said  release 
comes  too  late.  (21)  The  alleged  facts  set  ont 
as  constituting  fraud  do  not  as  &  matter  of  law 
constitute  fraud.  (21^)  It  does  not  appear 
that  said  Stone  was  acting  within  the  line  and 
scope  of  his  authority.  (22)  it  is  not  alleged 
that  defendant  intended  said  money  as  a  gift" 

Percy,  Benners  &  Burr,  of  Birmingham, 
for  appellant 

W.  A.  Denson,  of  Birmingham,  and  3,  J. 
Mayfield,  ot  Montgomery,  for  app^tee. 
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McGLELLAN,  J.  Aa  appears  from  the 
foregoing  statement,  tbe  plaintiff  sued  the 
railway  company  (appellant)  for  damages 
for  personal  Injuries  resulting  from  the  de- 
railment of  an  Interstate  passenger  train. 
Tbe  action  is  against  an  Interstate  carrier, 
by  a  plaintiff  who  avers  that  he  was,  at  the 
time,  in  the  employ  of  tbe  railway  company 
and  then  discharging  his  duties,  in  inter- 
state commerce,  under  that  employment  The 
record  has  been  accorded  very  careful  con- 
sideration by  all  of  the  members  of  the 
court;  Its  entire  contents  being  subdiitted 
first  band  to  the  Judges  in  consultation.  Par- 
ticular scrutiny  and  deliberation  has  been 
given  the  whole  evidence  presented  on  the 
main  trial  and  that  laid  before  the  court 
tn  connection  with  the  motion  for  a  new 
trlaL 

1.  It  Is  insisted  for  appellant  that  the  tri- 
al court  erred  in  overruling  the  demurrer  to 
the  replication  to  pleas  2  and  A,  reproduced 
in  the  statement  ante.  These  pleas  set  up  a 
release  of  liability,  signed  by  the  plaintiff. 
Unless  avoided,  the  relejise  was  a  bar  to  re- 
covery in  this  action.  Dlsdosing  two  read- 
ily distinguishable  aspects,  the  replication 
sought  to  avoid  the  release  pleaded  by  the 
averment,  in  the  one  aspect,  that  the  plain- 
tiff was  ignorant  of  its  contents;  that  he 
did  not  isuow  it  was  what  It  purported  to  be; 
that  the  defendant's  agents  misrepresented 
Its  contents;  that  he  was  deceived  of  its 
contents;  and  that  the  named  agent  of  de- 
fendant practiced  a  frand  upon  him;  and, 
in  the  other  aspect,  the  replication  asserted 
a  want  of  consideration  for  the  release, 
this  by  averring  tliat  the  money,  alleged 
in  the  pleas  and  recited  in  the  instrument 
of  release  to  have  been  received  for  the 
discharge  from  liability  of  both  the  defend- 
ant and  the  American  Express  Company, 
was  not  given  or  received,  as  a  considera- 
tion for  the  release,  but,  on  the  contrary, 
was  a  pure  gift  to  plaintiff.  The  only  ob- 
-jectlons  taken  to  the  replication  are  those 
noted  In  the  grounds  of  demurrer  set  out  in 
the  preceding  statement  of  the  case.  There 
Is  no  ground  of  demurrer  taking  the  po4nt 
that  the  replication  improperly  Joins  two  dis- 
tinct matters  in  avoidance  of  pleas  2  and  A. 
Berlin  Mach.  Works  v.  Ewart  Co.,  184  Ala. 
272,  281,  63  South.  567;  Highland  Avenue  & 
Belt  Bailroad  Co.  v.  Dusenberry,  94  Ala. 
418,  10  South.  274.  The  doctrine  of  these 
decisions  Is  at  least  an  apparent  departure 
from  the  pertinent  rule  stated  in  Houston  v. 
Hilton,  67  Ala.  374,  and  Boiling  v.  McKenzie, 
89  Ala.  470,  7  South.  658.  among  other  earlier 
pronounconents.  To  the  grounds  assigned 
will  the  review  here  be  confined  on  this 
phase  of  the  case. 

[1-(1  If  the  money  received  by  the  plain- 
tiff was  a  gift,  affording  no  consideration 
tot  tbe  release  asserted  in  pleas  2  and  A, 
fbe  plaintiff  waa  under  no  duty  to  restore 


the  money,  so  received,  as  a  condition  to  his 
avoidance  of  the  release.  West.  By.  of  Ala. 
V.  Amett.  137  Ala.  414,  426,  84  South.  997; 
B.  B.  L.  ft  P.  Go.  V.  Jordan,  170  Ala.  630^ 
637,  G30,  64  South.  280.  In  consequence, 
the  demurrer's  grounds  1,  2,  8,  11,  12,  and 
22  were  not  well  taken.  In  the  brief  for 
appellant  It  la  urged  that  the  replication 
was  deficient  in  this  particular:  That  it  did 
not  aver  that  the  misrepresentations  alleged 
induced  the  plaintiff  to  sign  the  instrument 
Since  there  is  no  ground  of  demurrer  tak- 
ing tills  objection  to  the  replicati<» — our 
statute  (Code,  |  6340)  requiring  the  specifica- 
tion of  objections  to  pleading — this  criticiam 
of  the  replication  cannot  avail  the  appellant 
The  fraudulent  misrepresentation  of  the  con- 
tents of  an  instrument  by  a  party  thereto,  or 
by  his  agent  taking  the  Instrument  affords 
grounds  to  avoid  the  instrument's  effect  not- 
withstanding the  slgnator  neglected  to  read 
the  instrument  West  By.  of  Ala.  v.  Amett, 
supra;  Burroughs  v.  Paa  Ouano  Co.,  81 
Ala.  256,  268,  1  South.  212.  The  invalidat- 
ing effect  of  the  replication's  averments  with 
respect  to  the  misrepresentations  described 
therein  cannot  be  avoided  by  the  mere  fact 
that  plaintiff  did  not  read  the  paper  before 
signing  it  Burroughs'  Case,  supra.  Hence, 
the  grounds  of  demurrer  asserting.  In  effect 
plaintiff's  duty  to  have  read  the  paper  were 
not  under  the  allegations  of  this  aspect  of 
the  replication,  well  taken.  like  considera- 
ttons  Justified  the  action  of  the  court  in  re- 
fusing special  requests  for  instmctions  that 
would  have  concluded  the  plaintiff  because 
of  his  neglect  to  read  the  release  asserted 
in  pleas  2  and  A.  When  the  replication  Is 
considered  In  the  light  of  the  averments  of 
the  respective  pleas  to  which  it  was  ad- 
drest — pleas  asserting  the  very  release  to 
which  the  replication  refers — it  is  entirely 
clear  that  the  allegations  of  the  replicatioii 
were  sufllclent  to  charge  Stone,  as  defend- 
ant's agent  In  the  premises,  with  the  fraud- 
ulent conduct  upon  which  tl^  replication, 
in  this  aspect  relied.  In  these  drcnmstano- 
es,  there  was  no  necessity  or  occasion  other- 
wise to  aver  Stone's  authority  In  the  prem- 
ises. The  repllcatloa  was  not  subject  to 
any  ground  of  this  demurrer,  and  the  trial 
court  being  confined  to  action  upon  the 
grounds  of  demurrer  assigned,  did  not  err 
tn  overruling  the  demurrer. 

2.  The  next  question  (and,  with  another 
raised  by  tbe  motion  for  a  new^  trial,  the 
Important  Inquiry  presented  for  review)  is 
whether  there  was  any  evidence  that  the  re- 
lation of  master  and  servant  existed  between 
the  railway  company  (defendant-appellant) 
and  the  plaintiff  at  the  time  the  plalntlfl  waa 
injured. 

[•1  The  allegation  In  the  complaint  being 
that  plaintiff  was  an  employee  of  the  rail- 
way company  (defendant)  and  engaged  in  In- 
terstate service,  the  positive,  substantlva  law 
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governing  the  rights  and  liability  vel  noa 
of  the  parties  is  the  amended  federal  •Em- 
ployers' Liability  Act  Acts  of  Congress  1908, 
c.  149,  85  Stat  65,  as  amended  in  1910,  c 
143,  86  Stat  291  (U.  S.  Comp.  St  H  8667- 
8665.)  That  enactment  Is  paramount  and 
exclusive  within  the  field  of  its  operation. 
I*  &  N,  R.  E.  Co.  ▼.  Carter,  196  Ala.  388.  385, 
70  South.  656,  Ann.  Cas.  1917E,  292,  and  Ex 
parte  Atl.  Coast  Line  B.  Co.,  190  Ala.  132, 
67  South.  256,  where  the  decisions  of  the 
Supreme  Court  are  noted.  The  right  this 
plalntiflF  would  assort  and  have  vindicated 
is,  hence,  a  right  created  by  the  federal  act ; 
and  the  Inquiry  stated  above,  in  this  con- 
nection, is  a  federal  question,  and  its  deci- 
sion here  is  subject  to  review  by  the  Supreme 
Court  of  the  United  States.  C.  &  O.  By.  Co. 
V.  De  Atley,  241  V.  8.  310,  317.  36  Sup.  Ct. 
664,  60  L.  Ed.  1016;  M.,  K.  &  T.  By.  Co.  v. 
West  232  U.  S.  683,  84  Sup.  Ot.  471,  68  L. 
Ed.  705 ;  i:*  ft  N.  B.  B.  C9.  v.  Holloway,  246 
V.  S.  626,  629.  38  Sup.  Ct  379,  62  L.  Ed. 
867.  Where,  a  state  court  decides  the  In- 
quiry, whether  there  is  any  evidence  sup- 
porting a  material  Issue  In  an  action  sub- 
ject to  the  exclusive  government  and  con- 
trol of  the  federal  Employers'  Liability  Act 
a  federal  question  of  law  Is  presented  for 
review,  and  will  bo  reviewed,  on  error  to 
the  Supreme  Court.  C.  ft  O.  By.  Co.  v.  De 
AUey,  supra,  241  U.  S.  310,  316,  317,  86  Sup. 
Ot  664,  60  L,  Ed,  1016;  L.  ft  N.  B.  B.  v. 
HoUoway,  supra.  In  actions  like  this  the 
service  performed  by  the  state  courts,  trial 
and  appellate,  is  In  administration  of  the 
federal  act;  and  the  discharge  of  this  duty 
In  the  domain  of  the  exclusive  federal  au- 
thority governing  the  substantive  rights  of 
the  parties  requires  recognition  that  the  na- 
tional laws  statutory  and  dpcislonal — not  the 
state  law — ^is  paramount  in  the  premises.  As 
respects  matters  of  "practice  and  procedure" 
only — ^matters  pertaining  to  the  remedy  mere- 
ly-^the  local  law,  the  procedural  law  of  the 
forum,  is  applicable  and  is  due  to  be  observ- 
ed in  the  conduct  of  causes  subject  to  the 
federal  Employers'  Uabllity  Act  Central 
Vermont  By.  v.  White,  238  U.  S.  507,  611  et 
seq.,  36  Sup.  Ct.  865,  59  L.  Bd.  1433,  Ann. 
Cas.  1916B,  252 :  O.  &  O.  By.  Co.  v.  De  Atley, 
supra,  among  others;' 

[7]  It  to  contended  In  brief  for  appellant— 
in  part.  If  not  chiefly  In  point  of  premise,  up- 
on the  definition  of  the  pertinent  rule  to  be 
later  quoted  from  Commissioners,  etc.,  v. 
Clark,  94  TI.  S.  278.  284,  24  L.  Ed.  59— that 
In  determining,  at  nisi  prlus.  the  legal  in- 
quiry raised  by  appropriate,  requested  in- 
structions, whether  there  is  any  evidence 
supporting  averments  necessary  to  be  estab- 
lished by  a  plaintiff  whose  right  to  recover 
is  subject  to  the  government  and  control  of 
the  federal  Employers'  LlablUty  Act,  the  fed- 
eral rule  (stated  in  Commissioners,  etc.,  v. 
(Sark,  supra),  not  the  rule  prevailing  in  Ala- 


bama, commonly  called  the  "scintilla  rule" 
(see  6  Ency.  PI.  ft  Pr.  pp.  e75-«78,  noting 
Alabama  decisions;  2  Thompson  on  Trials, 
f  2246,  pp.  1599,  1600),  should  be  observed 
in  passing  upon  such  requested  Instructions 
as  would  withdraw  the  case  from  the  jury's 
Mmsideratlon,  in  effect  directing  a  verdict 
for  defendant  If  the  appellants  stated 
contention  Involves  "practice  and  procedure" 
merely,  it  could  not  be  well  founded.  An- 
thor,  supra.  Whether  such  Is  the  category 
to  which  the  proposition-  is  to  be  referred.  Is 
the  primary  and  controlling  consideration. 
It  Is  manifest  that  the  gist  of  the  inquiry 
thus  made  is  whether  the  plaintiff  has  dis- 
charged the  burden  of  proof  assumed  by  him 
In  his  pleading  and^  imposed  by  the  federal 
act  (Bobinson  v.  B.  ft  O.  R.  R.  Co.,  237  U.  S. 
84,  94,  35  Sup.  Ct  491,  59  L.  Ed.  849)  in 
respect  of  the  material  averment  that  the 
contractual  relation  (Robinson's  Case,  supra; 
of  master  and  servant  existed  at  the  time 
alleged,  there  being  no  presumption  that  the 
relation  d4d  exist  (Sfathews  v.  A.  O.  S.  B. 
Co.,  200  Ala.  251,  76  Soudi.  17,  19).  The 
Supreme  Court  said  In  N.  O.  ft  N.  B.  B.  Oo. 
V.  Harris,  247  U.  S.  367,  371,  372,  88  Sup. 
Gt.  536,  62  L.  Bd.  1167,  foUowing  and  ap- 
plying the  doctrine  of  its  deliverance  in  Cent 
Vermont  By.  Oo.  v.  White,  238  U.  S.  607. 
611,  612,  35  Sup.  Ct  8d6,  69  L.  Ed.  1433,  Ann. 
Cas.  1916B,  252: 

"In  proceedings  brought  under  the  federal 
Employers'  Liability  Act  rights  and  obligationB 
depend  upon  it  and  applicable  principles  of 
common  law  as  interpreted  and  api^ied  in  fed- 
eral courts;  and  negligence  is  essential  to  re- 
covery. *  '  *  *  These  establtsbed  principles 
*  *  *  we  think  make  it  dear  that  the  ques- 
tion of  burden  <^  proof  is  a  matter  of  lubttanee 
and  not  subject  to  control  by  laws  of  the  sev- 
eral states"  (Italics  supplied) — this  in  denial 
of  the  application  of  a  Mississippi  statute  pro- 
dding that  where  the  Injury  complained  of  was 
shown  to  have  been  inflicted  by  railway  instm- 
mentalities,  among  other  agencies,  the  fact  of 
injury  made  a  prima  fade  case  of  want  ot  rea-  * 
sonable  sUU  and  care. 

To  the  same  effect  is  Y.  ft  M.  V.  R.  B.  Go. 
v.  Mulllns,  249  U.  S.  531,  39  Sup.  Ct  368,  63 
U  Ed.  754. 

Under  these  decisions  the  matter  of  bur- 
den of  proof  Is  regarded  as  of  the  substance 
of  the  right  created  by  the  federal  act  and 
to,  hence,  without  the  category  of  "practice 
and  procedure"  that  otherwise  is  subject  to 
the  control  of  the  local  law,  the  law  of  tbe 
forum.  The  necessary  resiilt  is  that  the  In- 
quiry, raised  by  appropriate  request  for  In- 
structions against  the  right  of  the  plain- 
tiff to  recover,  is  whether  the  burd«i  of 
proof  has  been  met  or  discbarged  in  a  par- 
ticular case ;  whether  sufficient  evidence  baa 
been  adduced  to  justify  or  require  the  8ut>- 
mlsslon  of  the  issue  to  the  jitry ;  and  to  to  be 
measured  and  decided  at  ntoi  prius  under 
the  federal  rule,  to  be  later  restated,  rathw 
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tban  tmder  the  "scintilla  role"  (where  tbe 
slightest  evidence  or  Inference  therefrom  re- 
quires submission  to  the  Jury)  prevailing  in 
Alabama  in  the  trial  of  causes  unaffected  by 
federal  law.  The  federal  rule  under  consid- 
eration la  thus  stated  in  Commisdoners, 
etc.,  V.  Oark.  94  U.  S.  278.  284  (24  U  Gd. 
59): 

"Judges  are  no  longer  required  to  •nbmit  a 
case  to  tbe  Jury  merely  because  some  evidence 
has  been  introdaced  by  the  party  having  the 
burden  of  proof,  unless  tbe  evidence  be  of 
such  a  character  that  it  would  warrant  the  Jury 
to  proceed  In  finding  a  verdict  in  favor  of  the 
party  introducing  such  evidence.  Byder  ▼. 
Wombell,  Law  Hep.  4  Excfa.  39. 

"Decided  cases  may  be  found  where  It  is  held 
that,  if  there  Is  a  sdntilla  of  evidence  in  support 
of  a  case,  the  Judge  is  bound  to  leave  it  to  the 
jury;  but  the  modem  decisions  have  established 
a  more  reasonable  rule,  to  wit,  that,  before  the 
evidence  is  left  to  the  Jury,  there  is  or  may  be 
in  every  case  a  preliminary  question  for  the 
judge,  not  whether  there  is  literally  no  evidence, 
but  whether  there  is  any  upon  which  a  jury  can 
properly  proceed  to  find  a  verdict  for  the  party 
producing  it,  upon  whom  the  burden  of  proof 
is  Imposed." 

This  prmionncement  has  been  often  re- 
iterated, notably  in  Bowditch  y.  Boston,  101 
U.  S.  16,  la  26  Lh  Ed.  980,  and  its  appUcatlon 
illustrated  in  the  federal  courts.  Dembwg- 
er  V.  B.  &  O.  B.  Oo.  (D.  C.)  234  Fed.  400, 
107,  where  many  cases  are  noted.  See,  also, 
9  Rose's  Notes  (Bev.  Ed.)  pp.  599,  603.  "Lit- 
erally no  evidenoe"  la  not  the  exaction  of  the 
federal  role,  as  it  la  under  the  "scintilla 
rule"  obtaining  In  Alabama.  It  has  been  long 
settled  In  the  federal  Jurisdiction  that  a  de- 
fendant is  entitled  to  have  a  verdict  direct- 
ed in  his  behalf  if  tbe  measure  of  evidence 
required  by  the  federal  rule  Is  not  presented 
to  the  court  in  discharge  of  the  plalntlfTs  bur- 
den of  proof  on  a  matter  material  to  his 
case.  Bowditch  v.  Boston,  supra ;  Delaware 
B.  B.  C!o.  V.  Converse,  139  U.  S.  472,  11  Sup. 
Ct  5G9,  36  L.  Ed.  213.  In  Meguire  V.  Oor^ 
wine,  101  U.  S.  108,  111  (25  L.  Ed.  899)  it 
was  said:  "A  Judge  has  no  right  to  submit 
a  question  where  tbe  state  of  the  evidence 
forbids  it"  In  North  Penn.  R.  Co.  v.  Bank, 
123  TJ.  S.  727,  733.  8  Sup.  Ct  266,  81  L.  Ed. 
287,  this  was  the  observation:  "It  would  be 
an  idle  proceeding  to  submit  the  evidence  to 
the  Jury  when  they  oould  Justly  find  only 
one  way."  Whether  the  requirement  of  the 
federal  rule,  as  a  condition  to  the  right  to 
submit  tbe  matter  In  issue  to  the  Jury,  has 
been  met  by  the  party  on  whom  rests  the 
burden  of  proof.  Is  a  prelimhiary  inquiry 
addressed  to  the  Judge,  who.  it  Is  said  in 
Patton  T.  T.  &  P..  By.  Ca,  179  TJ.  S.  660.  21 
Sup.  Ct.  276,  276  (45  L.  Ed.  361),  "is  pri- 
marily responsible  for  the  just  outcome  of 
the  trial" — the  jud^e  being  dbarged  under 
that  Jurisprudence  "with  full  responsibility" 
in  the  premises.    This  view  of  Uie  appU^- 


blHty  of  thestatad  federal  rule,  rather  than 
of  the  local  rule,  with  respect  to  the  dis- 
charge vel  non  of  tbe  burden  of  proof  undor 
tbe  federal  Employers'  Liability  Act  is  nec- 
essary to  an  orderly,  uniform  administration 
of  the  matters  of  substance  created  by  that 
act  Otherwise,  there  would  be  no  uniform- 
ity in  state  jurladictlon — called  to  enforce 
the  federally  created  right  (Minn.  &  St  L, 
B.  B.  V.  Bombolls,  241  U.  S.  211,  86  Sup. 
Ct  596,  60  L.  Ed.  061,  L.  B.  A.  1917A,  86, 
Ann.  Cas.  1916B,  505)— where  the  "scintilla 
rule  of  evidence,"  rather  than  the  stated  fed- 
eral rule,  prevails.  In  state  Jurisdictlona 
observing  the  "scintilla  rule"  an  undeserved 
piivtlei^  would  be  accorded  a  plaintifT,  ap- 
propriately asserting  a  right  under  the  fed- 
eral act  to  Institute  his  action  in  the  tri- 
bunal exacting  a  less  degree  or  measure  of 
evidence  to  discharge,  to  the  extent  of  re- 
quiring submission  to  the  Jury  of  a  matter 
material  to  the  issue,  of  his  burden  of  proof. 
The  following  decisions,  noted  on  brief  for  ap- 
pellee, hold  that  the  rule  of  the  forum,  the 
local  law,  not  the  stated  federal  rule,  is  ap- 
plicable In  the  trial  of  such  actions  in  the 
state  courts:  L.  &  N.  B.  B.  Oo.  v.  Johnson's 
Adm'x,  161  Ky.  824,  171  S.  Wl  847;  Duttoa 
V.  A.  a  L.  B.  Co.,  104  S.  C.  16,  88  S,  B. 
263 ;  L.  &  N.  B.  B.  Co.  v.  Holloway's  Adm'r, 
163  Ky.  125,  173  S.  W.  343;  MulHgan  v.  A. 
G  L.  B,  Co.,  104  S.  C.  178,  88  S.  E.  446— 
decided  by  the  courts  of  Kentucky  and  South 
Carolina.  These  deliverances  did  not,  of 
course,  take  proper  account  of  the  now,  lat- 
er-established fact  (N.  O.  4  N.  E.  B  B.  Co.  v. 
Harris,  supra)  that  the  burden  of  proof,  un- 
der the  federal  Employers'  Liability  Act,  la 
a  matter  of  substantive  right  not  pertaining 
to  practice  and  procedure  merely.  The  writ- 
er entertains  tbe  opinion  that  the  stated  fed- 
eral rule,  and  not  the  "scintilla  rule  of  evi- 
dence" obtaining  in  the  courts  of  Alabama, 
should  govern  In  determining  whether  the 
plaintiff  bad  so  far  supported  bis  material 
allegation  of  the  existence,  at  the  time  of 
the  Injury,  of  the  relation  of  servant  to  this 
defendant  as  master  as  to  have  Justified  the 
trial  court  in  refusing  the  defendant's  re> 
quests  for  general  affirmative  instructions 
against  a  recovery  by  plaintiff.  The  concur- 
ring Justices  are,  however,  of  the  opinion 
that,  since  reversal  of  tbe  Judgment  must 
enter  because  of  the  error  committed  In  over- 
ruling the  motion  for  new  trial,  it  is  not 
necessary  to  consider  or  to  decide  at  this, 
time  what  rule,  federal  or  state,  should  gov- 
ern in  determining  the  propriety  vel  non  of 
the  trial  conrt^s  action  in  refusing  the  re- 
quested general  affirmative  instructions. 

[8}  Recurring  to  the  consideration  of  the 
merits  of  the  question,  whether  the  relation- 
ship averred  existed  at  the  time  the  plaintiff 
was  Injured:  It  has  been  decided  by  the. 
Supreme  Court  of  tbe  United  States  that 
the  test  to  determine  the  existence  vel  nou 
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of  the  relation  of  master  and  seirant  Is 
whether  the  asserted  employer  "retains  the 
right  to  direct  the  manner  in  which  the  busi- 
ness shall  be  done,  as  well  as  the  result  to 
be  accomplished,  or.  In  other  words,  not  only 
what  shall  be  done,  but  how  It  shall  be  draae," 
it  being  necessary  carefnlly  to  distlnguif^ 
"between  authoritative  direction  and  control, 
and  mere  suggestion  as  to  details;  •  •  •• 
Railroad  Co.  v.  Hannlng,  16  Wall.  649, 
666  (21  I*  Ed.  220);  Singer  Mfg.  Co.  y 
Rahn,  132  U.  S.  618,  522,  623,  10  Sup.  Ct. 
176,  33  L.  Ed.  440;  Chicago,  etc.,  Co.  v. 
Bond,  240  U.  S.  449,  456,  36  Sup.  Ct.  403, 
60  L.  Ed.  736 ;  Standard  OU  Co.  v.  Anderson, 
212  U.  8.  216,  227,  29  Sup.  Ct  262,  63  L.  Ed. 
480;  New  Orleans,  etc.,  Co.  t.  tTnited  States, 
289  V.  S.  202,  206,  36  Sup.  Ct  76,  60  I..  Ed. 
227;  Harrell  v.  Atlas,  etc.,  Co.,  260  Fed. 
88,  95,  96,  162  C.  C.  A.  266;  The  Squire,  248 
Fed.  469,  471,  160  O.  O.  A.  479.  It  results 
from  the  decisions  of  the  Supreme  Court 
diat  if  the  control  defined  In  the  qnotation 
ante  la  not  present  the  person  asserted  to  be 
the  servant  of  a  particular  master  (especial- 
ly as  between  two  apparent  masters)  does 
not  bear  that  relation  to  sudi  master.  The 
fact  that  the  Inquiry  arises  in  a  case  where 
a  defendant  is  sought  to  be  held  responsible, 
under  the  doctrine  of  respondeat  superior, 
for  negligently  inflicted  injury  or  damage  to 
a  third  person,  cannot  avail  to  avert  the  dis- 
criminative application  of  the  test  stated. 
The  principle  is  to  be  accorded  influence, 
and,  In  proper  cases,  controlling  operation 
wherever  the  inquiry  involves  the  Judicial  af- 
firmation or  denial  of  the  existence  of  the 
relation  of  master  and  servant  with  respect 
to  any  particular  event  or  transaction.  In 
Standard  OU  Co.  v.  Anderson,  212  IT.  S. 
216,  especially  220  et  sec,  29  Sup.  Ct.  252, 
6S  L.  Ed.  480,  it  was,  in  effect  affirmed  that 
power  to  select  employ,  compensate,  and 
discharge  do  not  conclude  against  the  exist- 
ence of  the  relation  of  master  and  servant 
between  the  person  rendering  the  particular 
servloe  and  another  to  whose  control,  aa 
stated,  the  person  rendering  the  particular 
service,  at  the  time,  was  subject  Evidence 
directed  to  showing  the  power  in  one  to  se- 
lect employ,  compensate,  and  discharge  the 
povon  whose  status  is  under  investlgatloii, 
is,  of  course,  serviceable  to  establish  the 
existence  of  the  relation  such  powers  natu- 
rally conduce  to  prove.  1  Labatt  on  Master 
ft  Servant  {  18,  pp.  56-60.  In  the  absence 
of  explanation,  it  Is  Inferable,  prima  fade, 
that  a  person  found  doing  a  service  for  an- 
other is  In  that  other's  employ.  Wood  on 
Master  ft  Servant  (2d  Eld.)  |  306;  Perry  v. 
Ford,  17  Mjo.  App.  212,  220;  McCann  v.  N. 
T.  Cent,  66  Barb.  (N.  T.)  838;  26  Cyc.  p. 
1410,  subd.  3.  But  this  rule  Is  denied  ap- 
plication or  effect  in  the  present  instance, 
because  there  Is  "no  absence  of  explanation." 
The  motion   for  new   trial   contained   the 


grounds  that  the  verdict  was  contrary  to  the 
evidence  or  the  great  preponderance  of  the 
evidence.  The  plaintiff's  Injnry,  in  the  wreck 
of  an  fiiterstate  passenger  train  operated  by 
the  defendant  when  he  was  in  the  actual 
discharge  of  his  duties  as  sole  baggagemaster 
on  that  train,  having  been  shown,  one  of  the 
two  main  issues  was  whether  plaintiff  bore 
to  the  defendant  the  relation  he  averred. 
From  a  review  of  the  whole  evidence  adduc- 
ed on  the  main  trial,  these  conclusions  of 
fact  were  indisputably  established:  (a)  That 
in  response  to  application  made  by  plaintiff 
to  the  American  Express  Company  (not  to  the 
railway  company)  Oie  express  company  gavp 
plaintiff  a  position  and  assigned  him  to  the 
interstate  run  on  which  he  was  Injured ;  (b) 
that  his  monthly  compmisatlon  was  paid  by 
the  express  company;  (c)  that  his  duties  in 
that  servloe,  where  he  acted  as  express  mes- 
senger and  sole  bag^gomaster,  were  defined 
to  him  by  the  express  company ;  (d)  and  that 
the  express  company,  alone,  had  the  power 
to  discharge  him.  The  evidence  relating  to 
plaintiff's  connection  with  the  Birmingham 
office  of  the  American  Express  Company 
after  his  injury,  that  relating  to  money  paid 
him  dther  as  a  gratuity  or  as  salary  for 
service  rendered  after  his  injury,  and  tliat 
relating  to  the  character  of  pay  roll  or  re- 
ceipt (other  than  the  release  set  out  in  pleas 
2  and  A),  were  without  Influence  upon  the 
issue  of  plaintiff's  employment  vel  non  by  the 
railway  company  at  the  time  of  his  injury. 
The  testimony  of  plaintiff,  himself,  does  not 
admit  of  an  interpretation  that  money  paid 
him  after  his  injury  was  a  sum  or  sums,  con- 
stituting salary,  to  which  the  railway  com- 
];)any  contributed  aa  salary  for  plaintiff. 
The  idatntiff,  himself,  testified,  and  so  aver- 
red in  his  replication,  tliat  money  paid  him 
by  the  express  company  after  his  Injury, 
while  he  was  unable  to  work,  was  a  mere 
gratuity. 

The  statement  ot  plainttfl  in  response  to 
the  question,  "What  was  your  employmoit 
on  November  18,  1913?"  that  "he  was  train 
baggagemaster  on  the  Illinois  Central  Rail- 
road for  the  Illinois  Central  Railroad  Com- 
pany," Was  to  this  effect  only:  To  show  what 
work  he  was  doing  on  the  date  stated — a  fact 
that  did  not  Indicate,  with  any  definite- 
ness  under  the  whole  evidence,  whether  he 
was  at  the  time  the  employee  of  the  express 
company  or  the  railway  company.  It  was 
not  Itself,  inconsistent  with  employeeship  to 
the  express  company  and  In  that  relation 
doing  work,  at  the  instance  and  under  the 
Eniperior  direction  of  the  express  company, 
tor  the  railway  company.  According  to  the 
test  before  restated,  whereby  it  may  be  de- 
termlited  whether  the  relatlwi  averred  exist- 
ed at  the  time  plaintiff  was  injured,  the 
powwr  of  authoritative,  detail  control  over 
plaintlfrs  discharge  of  the  duties  of  express 
messenger  and  sole  baggagemasur    on  the 
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tmin  was  diown  by  the  great  weight  of  tiie 
evidence  to  be  In  the  express  company.  The 
only  fact  or  circnmstance  opposed.  In  any 
degree,  to  this  cMidaslon,  is  that,  under  the 
nndlspnted  evidence,  this  plaintiff  was  re- 
qnlred  to  make  report  as  baggagemaster  to 
the  general  baggage  agent  of  the  defendant 
at  Chicago,  III.  This  fact,  considered  alone, 
was  capable  of  raising  an  Inference  that  this 
duty  to  report  Implied  a  right  in  the  railway 
company  to  control  the  details  of  the  work 
performed  by  the  plaintiff  in  respect  of  the 
discbarge  by  him  of  the  duties  referable  to 
flie  snbjeet  of  such  report.  This  possible  in- 
ference is,  in  itself,  weak  and  inconclusive 
when  considered  <n  connection  with  the  other 
evidence.  It  may  have  consisted  entirelj" 
with  the  existence  at  "anthorltative  d4rectlon 
and  control"  in  the  American  Express  Com- 
pany, the  railway  company  having  bnt  the 
right  of  "mere  suggestion  as  to  details." 
Railroad  Co.  v.  Hanning,  supra,  and  other 
decisions  before  cited.  Taking  due  account 
of  this  duty  to  report,  this  court's  opinion  is 
that,  under  the  familiar  rule  of  Cobb  v.  Ma- 
lone,  02  Ala.  «S0,  68S,  9  South.  738,  the  trial 
court  erred  (n  overruling  the  motion  for  new 
trial  because  the  overwhelming  weight  of 
the  evidence,  after  "allowing  all  reasonable 
presumptions"  in  favor  of  the  Jury's  conclu- 
sion, went  to  prove  that  the  plaintiff  did  not, 
at  the  time  of  his  Injury,  benr  the  conven- 
tional relation  of  employee  to  the  railway 
company  as  his  employer,  the  essence  of 
such  relation  being  one  of  contract,  express 
or  implied. 

For  the  error  indicated,  the  Judgment  is  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

ANDERSON,  G.  J.,  and  SATRB  and  SOM- 
BRVILLE,  JJ.,  concur. 

GARDNER,  THOMAS,  and  BROWN,  JJ., 
dissent. 

On  Rehearing.  ' 

BROWN,  J.  This  action  Is  by  the  appel- 
lee, Johnston,  against  the  Illinois  Central 
Railroad  Company,  a  common  carrier  of  in- 
terstate commerce,  for  personal  injuries  al- 
leged to  have  been  received  by  the  plaintiff 
on  the  IStfa  day  of  November,  1913,  as  a 
proximate  result  of  the  defendant's  negli-' 
B&ice,  and,  as  alleged  in  the  complaint,  while 
plaintiff  was  employed  by  defendant  in  such 
commerce,  and  Is  rested  upon  the  provisions 
of  the  federal  idmployers'  Liability  Act  of 
April  22,  1908  (35  Stat  O.  149  [C(mip.  Stat 
18  865T-8665]). 

The  plalntdiDr  (appellee  here)  concedes  that 
it  is  essential  to  his  right  to  recover  under 
this  act  that  the  burden  is  on  him  to  show 
that  he  was  an  employee  of  the  defendant 
and  engaged  In  Interstate  commerce  at  the 
time  he  was  Injured;  this  being  one  of  the 
essential  averments  of  his  complaint  Hull 
V.  PbiladelphU  Ry.  Co.,  262  U.  S.  475.  40  Sup. 


Ot  858,  64  li.  Ed.  070;  Robinson  ▼.  Bait  ft 
Ohio  R.  R.  Co.,  287  U.  S.  84,  04,  85  Sup.  Ct 
401,  50  L.  Ed.  840. 

[I]  On  original  consideration  of  the  qnea- 
tlons  presented  by  the  action  of  the  court  on 
the  motion  for  new  trial,  it  was  ruled  that 
the  defendant  had  not  acquitted  iti«lf  of  neg- 
ligence with  respect  to  its  failure  to  discover 
and  present  the  alleged  newly  discovered 
evidence  on  the  trial.  K.  G  H.  &  B.  R.  R. 
Co.  V.  PhlUlps,  08  Ala.  150, 18  South.  65 ;  Mc- 
CIend<Mi  V.  McKlssack,  143  Ala.  188,  38  South. 
1020;  Son.  Ry.  Co.  v.  Wlldman,  110  Ala.  56S, 
24  South.  764.  This  ruling  necessarily  lays 
out  of  view  the  alleged  newly  discova«d  evi- 
dence and  the  question  now  to  be  considered 
must  be  determined  from  the  evidence  offered 
on  the  trial  and  submitted  to  and  considered 
by  the  Jury. 

The  sole  groond  on  whldt  the  reversal  of 
the  Judgment  was  awarded  was  that  the  evi- 
dence offered  by  the  plaintiff  was  wholly  in- 
sufficient to  warrant  the  Jury  in  finding  that 
the  plaintiff  was  an  employee  of  the  defend- 
ant at  the  time  he  was  injured.  Therefore, 
fen:  the  purposes  of  this  case,  assnmlng  that 
the  burden  of  proof  is  of  the  substance  of  the 
right  of  action  given  by  the  federal  act  and 
that  the  federal  rule  which  requires  that  the 
evidence  offered  by  the  plaintiff  must  be  sudi 
as  will  warrant  the  Jury  in  proceeding  to  a 
verdict  in  favor  of  the  plaintiff  (Rider  v. 
Wombell,  Law  Rep.  4  Bxch.  39;  Bowditch  v. 
Boston,  101  n.  S.  16,  25  L.  Ed.  080;  Ddaware 
R.  R.  Co.  V.  Converse,  130  U.  S.  472,  11  Sap. 
Ct  560,  86  L.  Ed.  218),  and  not  the  "scintilla 
rule,"  applies,  we  will  proceed  to  re-examine 
this  question. 

The  evidence  shows  without  dispute  ttiat 
the  train,  the  derailment  of  which  resulted 
in  Inflicting  the  injuries  on  the  idaintiff,  was 
a  passoiger  train  operated  by  the  defendant 
on  its  road  between  Birmingham,  Ala.,  and 
Chicago,  HI.,  for  the  carriage  of  passengers 
and  their  baggage;  that  for  the  purpose  of 
carrying  baggage  it  carried  as  a  part  of  the 
train  a  comi)artment  baggage  and  express 
car,  in  one  compartment  <rf  which  was  car- 
ried the  baggage  of  passengers,  and  in  the 
other  express  for  the  American  Express 
Company;  that  the  plaintiff  was  the  sole 
baggagemaster  on  the  train  between  Bir^ 
mingham  and  Cairo ;  that  on  the  day  on  whldi 
plaintiff  received  his  injuries  the  train  left 
Birmingham  for  Cairo,  manned  by  a  crew  of 
the  defendant's  employees,  with  the  plaintiff 
In  charge  of  the  baggage  and  express  car; 
and  that  at  the  time  of  and  immediately  be- 
fore the  derailment  of  the  train  the  plain- 
tiff was  actively  engaged  in  the  discharge  of 
his  duties  as  baggagemaster,  making  out  a 
report  which  he  was  required  to  forward  to 
the  general  baggagemaster  of  the  defendant 
company  in  Chicago.  As  to  his  employment, 
the  plaintiff  testified  in  respcmse  to  the  fid- 
lowing  question  by  his  oonnieU 
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"Mr.  Johnston,  what  waa  yonr  cmploymeot 
on  November  18,  1&13?  Answer:  "I  was  train 
baggagemaster  on  the  Illinois  Central  Railroad 
for  the  Illinois  Central  Railroad  Company." 

And,  further: 

"I  acted  as  baggagemaster  and  ezpregtt  agent 
on  the  train  from  Birmingham  to  Cairo,  HI.  On 
this  occasion  I  left  Birmingham  at  noon  going 
toward  Cairo,  and  we  bad  baggage  going  as 
far  as  Canada,  I  think— I  won't  be  positive 
about  that.  We  had  baggage  going  beyond  Cai- 
ro, It  was  a  through  train  to  Chicago.  The 
niinois  Central  Railroad  carries  passengers 
and  freight  between  Birmingham  and  Cairo- 
They  do  a  general  business  of  common  carrier 
of  freight  and  passengera  between  Birmingham 
and  Cairo,  and  were  at  the  time  of  the  accident. 
*  *  *  I  am  not  positive  how  long  I  had 
been  on  the  run  when  I  waa  injured." 

On  cross-ezaminatlon  the  plalntlfl  testified 
that  he  was  employed  by  B.  fi.  Stone,  super- 
intendent of  the  American  Eizpress  Company 
at  Memphis,  Tenn. ;  tliat  he  made  applica- 
tiou  to  Stone  for  employment  with  the  Amer- 
ican Uzpress  Comimny,  and  was  employed 
about  June  26,  1913;  that  he  had  formerly 
worked  for  the  express  company  in  a  like 
capacity,  and  understood  his  duties;  that  he 
received  his  pay  twice  a  month,  and  signed 
the  pay  roll  at  the  office  of  the  American  Ex- 
press Company ;  that  his  first  employment  in 
this  capacity  was  about  ten  years  previous; 
and  that  on  the  occasion  of  that  employment 
he  made  application  to  a  Mr.  Adams,  super- 
intendent of  the  American  Express  Company 
at  St.  Louis,  and  under  that  employment  he 
worked  for  the  "American  Express  Company 
and  the  Illinois  Central  Railroad  Company." 

The  d^endant'e  ^tness  Scott  testified 
that  lie  was  en  employee  of  the  American  Ex- 
press Company;  that  he  had  never  been  in  the 
employ  of  the  defendant  company  and  had 
no  connectltm  whatever  with  It ;  that  he  did 
not  know  much  about  the  duties  of  a  bag- 
gagemaster on  ttie  route,  except  that  he  was 
supposed  to  look  after  the  baggage;  that  it 
was  the  duty  of  the  express  messenger  to  do 
this,  but  he  had  no  knowledge  of  the  arrange- 
ment between  the  express  company  and  the 
railroad  company,  if  any  there  was.  E.  K. 
Stone,  a  witness  for  the  defendant,  testified 
that  he  was  at  the  time  of  the  injury  and 
prior  thereto  superintendent  of  the  Ameri- 
can Express  Company ;  that  Johnston  at  the 
time  of  the  injury  was  working  for  the  Amer- 
ican Express  Company,  and  had  been  work- 
ing for  them,  under  his  last  employment,  for 
four  or  five  months  prior  to  his  injury;  that 
plaintiff  made  application  to  him  by  letter 
for  employment,  and  that  he  (witness)  wrote 
him  he  could  probably  provide  a  place  for 
him,  and  he  came  down  "and  did  extra  run- 
ning as  a  messenger,"  and  at  the  time  he  was 
injured  was  "running  as  express  messenger 
for  the  American  Express  Company,"  at  a 
salary  of  .JSO  per  month,  which  was  paid  by 
the  express  company;  that  it  was  "his  duty 


to  receive  and  detlver  express  to  and  from 
the  cars  and  make  a  record  of  It  as  he  han- 
dled it — also  to  handle  the  baggage  and  bag- 
gage supplies  In  the  same  manner" ;  that  no 
one  except  the  American  Express  Company 
had  authority  to  employ  or  discharge  men 
as  express  messengers  to  do  the  work  John- 
ston was  doing  at  the  time;  that  they  were 
paid  by  the  express  company,  and  their  du- 
ties and  labor  controlled  by  the  express  com- 
pany.  On  cross-examination  this  witness  tes- 
tified that  he  did  not  Imow  what  arrange- 
ments the  American  Express  Company  had 
with  the  Illinois  Central  Railroad  Company 
through  which  the  express  messenger  handles 
the  baggage  of  the  railroad  company;  that 
such  matters  were  handled  by  higher  au- 
thority than  the  superintendent 

It  cannot  be  doubted  that  some  officer, 
agent,  or  employee  of  the  railroad  company 
was  charged  with  the  duty  of  employing  or 
arranging  for  the  employment  of  baggagemen 
for  Its  trains — the  work  which  plaintiff  was 
doing  at  the  time  of  the  injury — and  yet  not 
a  single  employee  of  the  defendant  was  call- 
ed to  testify  on  this  subject,  and  no  contract, 
rule,  or  other  documentary  evidence  was  of- 
fered on  the  trial  to  shed  light  on  this  ques- 
tion. The  defendant  was  content  to  rest  this 
aspect  of  its  case  on  the  testimony  of  the 
two  agents  of  the  express  company,  who 
were  shovim  to  have  no  knowledge  of  the  bus- 
iness arrangement  between  the  express  com- 
pany and  the  railroad  company,  if  such  there 
was,  under  which  the  plaintiff  was  doing 
the  work  and  performing  the  duties  of  bag- 
gagemaster for  the  defendant 

[10]  The  evidence  stated  clearly  warrant- 
ed the  submission  of  this  question  to  the 
jury,  and  warranted  them  in  finding  tliat  the 
plaintiff  was  an  employee  of  the  defendant 
at  the  time  he  was  injured.  A.  0.  L.  R.  R. 
Co.  V.  Treadway'e  Adm'x,  120  Va.  735,  83  S. 
E.  560,  affirmed  on  appeal,  246  U.  S.  670,  38 
Sup.  Gt  191,  62  L.  Ed.  540;  Standard  Oil  Co. 
V.  Anderson,  212  U.  S.  215,  29  Sup.  Ct  252, 
S3  L.  Ed.  480;  EMscoll  t.  Towle,  181  Mass. 
416,  68  N.  H.  922;  T.  C.  I.  Co.  v.  Hayes,  97 
Ala.  201,  12  South.  98;  Drennen  &  Co.  v. 
Smith,  116  Ala.  397,  22  South.  442 ;  L.  ft  N. 
R.  R.  Co.  V.  Williams,  199  Ala.  463,  74  South. 
382 ;  North  Carolina  R.  R,  Co.  v.  Zachary,  232 
U.  S.  248,  34  Sup.  Ct  305,  58  L.  Ed.  591,  Ann. 
Cas.  1914C,  159;  Dallas  Mfg.  Oa  t.  Tovnies, 
148  Ala.  146,  41  South.  988. 

[11]  The  next  and  final  question  to  be  con- 
sidered is  whether  the  verdict  in  this  case 
is  so  grossly  excessive  that  the  court  should 
have  awarded  a  new  trial  on  that  ground. 
The  evidence  pertinent  to  this  inquiry  shows 
that  the  plaintiff  at  the  time  of  his  injury 
was  41  years  of  age,  of  splendid  physique, 
and  In  perfect  health ;  that  he  was  wholly  de- 
pendent on  his  labor  for  the  support  of  him- 
self and  his  family;  that  at  the  time  of  his 
Injury  he  was  earning  $80  per  month;  and 
that  since  that  time  the  salary  of  the  post 
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tlon  which  he  then  hdd  has  been  Increased 
to  $110  per  month. 

Tbe  evidence  warranted  a  finding  by  the 
Jury  that  the  plalntUTs  Injuries  were  per- 
manent, destroying  his  physical  and  mental 
Integrity,  and  rendering  him  a  helpless  crip- 
ple for  life;  that  his  disability  was  accom- 
panied by  constant  pain  and  suffering;  and 
that  his  earning  power  has  been  practically, 
if  not  completely,  destroyed.  Dr.  Davis,  a 
Burgeon  of  long  ^perience,  who  had  made 
two  examinations  of  the  plaintiff — the  first 
a  st^ort  time  after  the  Injury  and  the  other 
shortly  before  the  trial — testified  in  sub- 
stance that  as  a  result  of  the  accident  the 
platntur  had  suffered  a  displacement  of  the 
lower  lumbar  vertebrae  to  such  extent  as  to 
separate  the  sacrum  joint  on  both  sides  of 
the  vertebrae,  causing  a  sacroiliac  looseness 
in  these  joints ;  that  the  tendency  of  such  In- 
jury was  to  produce  more  or  less  disability; 
nsually  accompanied  with  pain ;  and  that  in 
his  opinion  the  plaintiff  le  permanently  crip- 
pled and  disabled.  The  injury  occurred  No- 
vember 18,  1913,  and  on  the  trial  four  years 
later  the  plaintiff  testified: 

"When  the  train  derailed  I  was  knocked  nn< 
conscious.  When  I  came  to  myself  I  found  my 
back  was  badly  hurt,  and  I  had  received  a  scalp 
wonnd  extending  from  here  to  here  [indicating], 
and  this  finger  was  crushed  and  broken.  *  •  * 
I  have  not  been  able  to  perform  the  duties  of 
my  employment  since  that  time.  I  have  never 
been  able  to  work.  [Here  witness  weeps.]  I  was 
a  healthy  man  before  this.  I  was  strong  and 
healthy  and  vigorous  and  worked  regularly.  I 
could  take  a  trunk  or  baggage  up  this  way  and 
put  it  aa  high  as  any  man.  I  have  not  been  able 
to  do  that  since  this  accident.  I  have  not  been 
able  to  work  at  all  to  do  anything.  I  am  not 
able  to  appear  in  court  when  it  comes  to  what 
I  am  able  to  do.  I  worked  regularly  before 
the  accident.  [Witness  weeps.]  My  head  don't 
bother  me  except  with  dnll  pain.  My  back  is  in 
constant  pain,  unbearable  pain,  all  the  time 
when  I  am  sitting  in  tUs  position.  In  this 
position  I  get  some  rest,  bnt  there  is  pain  there 
all  the  time.  I  cannot  relax  at  night  when  I 
lie  down,  and  som,e  nights  I  don't  sleep  one 
wink,  just  lie  there,  and  my  back  goes  this  way 
[illustrating].  My  kidneys  bother  me  some, 
more  or  less,  ever  since  that,  and  never  both- 
ered me  before  that." 

The  evidence  further  shows  that  a  month 
or  so  after  the  plaintiff  left  the  hospital  he 
was  given  employment  by  the  express  com- 
pany as  cashier  in  its  office  in  Birmingham, 
and  that  bis  physical  and  mental  condition 
was  such  that  he  could  not  perform  the  du- 
ties ot  this  employment,  though  they  were 
light,  and  for  this  reason  he  was  let  oat  of 
such  employment. 

While  the  damages  awarded  were  In  a 
sense  heavy,  after  taking  Into  consideration 
the  physical  injury  and  suffering,  plaintiff's 
physical  and  mental  condition  before  the  in- 
jury and  his  reasonable  expectancy  of  life, 
together  with  the  financial  loss  by  reason  of 
loss  of  earning    capacity,  and   depreciated 
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value  of  money  as  a  medium  of  exchange  at 
the  time  of  the  award  of  the  damages  and 
now,  we  are  not  convinced  that  tlie  damages 
awarded  are  so  excessive  as  to  jnstiftr  In- 
terference by  this  court  In  normal  times 
judgments  awarding  larger  damages  have 
been  sustained  for  Injuries  no  more  serious 
than  those  here  shown.  Huggins  v.  A.  C.  I* 
R.  R.  Co.,  96  S.  O.  267,  79  S.  E.  406;  Hughes 
V.  Harbor  &  S.  B.  &  S.  Ass'n,  131  App.  DIv. 
185,  115  N.  Y.  Supp.  320 ;  Zlbbell  v.  So.  Paa 
Co.,  160  Cal.  237,  116  Pae.  518;  Tex.  &  Pac. 
By.  Co.  V.  Matkin  (Tex.  Olr.  App.)  142  S.  W. 
604;  Id.,  107  Tex.  126,  174  S.  W.  1098;  Mc- 
Mahw  T.  lU.  Cent.  By.  Co.,  127  Minn.  1,  148 
N.  W.  44«;  St.  Ii.  I.  M.  ft  S.  By.  Co.  v.  Web- 
ster, 99  Ark.  265,  137  S.  W.  1103,  1197,  Ann. 
Cas.  1913B,  141;  Houston  ft  T.  C.  R.  Co.  v. 
Gray  (Tex.  Civ.  App.)  137  S.  W.  729;  Reeve 
V.  Colusa  Oas  ft  Electric  Co.,  152  OaL  99,  92 
Paa  89;  Penn.  Co.  v.  Barton,  130  111.  App. 
573 ;  Huggard  v.  Glucose  Sugar  Refining  Co., 
132  Iowa,  724,  109  N.  W.  475 ;  Waters-Pierce 
on  Co.  V.  Snell,  47  Tex.  Civ.  App.  415,  106 
S.  W.  170 ;  Padrick  v.  Gr.  North.  Ry.  Co.,  128 
Minn.  228,  150  N.  W.  807,  L.  R.  A.  1915F,  1; 
Otos  V.  Gr.  North.  Ry.  Co.,  128  Minn.  283, 
150  N.  W.  922,  affirmed,  239  U.  S.  849,  36 
Sup.  Ct  124,  60  L.  Ed.  322;  Hackett  v.  Ohl. 
I.  ft  L.  Ry.  (To.,  170  111.  App.  140;  Id.,  228 
U.  S.  659,  33  Sup.  Ct.  581,  67  L.  Ed.  966;. 
Whitehead  v.  Wis.  Cent  Ry.  Co.,  103  lilnn. 
13,  114  N.  W.  264,  467;  Yazoo  ft  M.  V.  R.  Co. 
V.  Wallace,  91  Miss.  492,  45  South.  867;  St 
L.  S.  W.  By.  Co.  V.  Waits  (Tex.  Civ.  App.) 
164  S.  W.  870. 

In  the  case  of  L.  ft  N.  B.  B.  Co.  v.  Wil- 
liams, 183  Ala.  138,  62  South.  679,  Ann.  Cas. 
1915D,  483,  this  court  affirmed  a  judgment 
awarding  $27,000  for  an  injury  not  as  serious 
as  the  injuries  in  this  case,  and  at  that  time 
the  dollar  had  double  its  present  purchasing 
power.    It  was  there  observed: 

"These  verdicts,  it  is  freely  conceded,  do  not 
illustrate  the  average  conceptions  of  juries,  as 
shown  by  the  general  run  of  the  cases  reviewed 
in  the  two  notes  referred  to,  and  in  the  brief 
for  appellant.  But  as  noted  by  the  editor  of 
Annotated  Cases  (16  Ann.  Cas.  10),  the  tend- 
ency in  recent  years  has  been  for  verdicts  to 
award,  and  appellate  courts  to  sustain,  increas- 
ingly larger  sums  as  compensation  for  personal 
injaries.  This  is  attributable,  no  doubt,  to  the 
greatly  decreased  purchasing  power  of  a  dollar, 
as  exemplified  in  the  rise  in  the  price  of  nearly 
all  commodities,  and  the  enormous  increasa  in 
the  cost  of  living;  and,  in  some  measure,  per- 
haps, to  a  higher  regard  for  human  life  and 
the  value  of  physical  efficiency." 

See,  also,  Cent  of  Gas  By.  Oo.  v.  White, 
176  Ala.  62,  66  South.  674. 

The  jury  and  the  trial  court  bad  the  op- 
portunity of  seeing  and  observing  the  plain- 
tiff while  he  was  testifying  as  a  witness,  and 
were  in  a  better  position  to  determine  wheth- 
er or  not  his  condition  was  feigned  or  real; 
and  after  a  careful  consideration  of  the  evi- 
dence in  this  record,  we  find  no  Just 


Digitized  by 


Google 


876 


87  SOUTHBBN  BBPOBTHB 


(Ala. 


for  dlstnrtiliis  fhe  verdict  Bay  ▼.  Watklns, 
203  AU.  683,  85  South.  26,  and  authorities 
there  dted.  Other  questions  are  fully  dealt 
with  In  the  original  opinion. 

The  rehearing  is  therefore  granted,  the 
Judgment  of  reversal  set  aside,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 

SOMERVILLB,  GABDNER,  and  THOM- 
AS, J  J.,  concur. 

SAXBB,  J.,  concurs  in  the  opinion  as  to 
the  mlea  of  substantlTe  law,  but  holds  that 
the  verdict  is  excessive  and  for  this  reason 
the  Judgment  should  be  reversed. 

ANDBBSON,  a  J.,  and  MeCLELLAN,  J., 
dissent,  adhering  to  the  views  expressed  In 
the  original  opinion. 


(17  Ala.  App.  6(6) 

SIMPSON   V.   E.   C.  PAYNE   LUMBER  CO. 
(8  DIv.  598.) 

(Court  of  Appeals  of  Alabama.    Feb.  2i,  1921.) 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; O.  Kyle,  Judge. 

Action  by  the  E.  0.  Payne  Lumber  Com- 
pany against  Mary  D.  Simpson,  in  assump- 
sit. Judgment  for  plaintiff,  and  defendant 
ainieals.  Affirmed  in  accordance  with  man- 
date of  Supreme  Court,  87  South.  876. 

Oallaban  &  Harris,  of  Decatur,  and  Tennis 
Tldwell,  of  Albany,  for  appellant 
El.  W.  Oodbey,  oC  Decatur,  for  anteUee. 

PEIR  CUBIAM.  Under  the  decision  of  the 
Siqpreme  Court  in  Elx  parte  Lumber  Co.,  87 
South.  876  (petition  for  cerUoiari,  S  Dlv. 
SOS),  the  judgment  of  the  lower  court  most 
be  affirmed. 

Affirmed. 


(MS  Ala.  269) 

Ex  parte  E.  0.  PAYNE  LUMBER  CO. 

SIMPSON  V.  E.  C.  PAYNE  LUMBER  CO. 

(8  Dlv.  308.) 

(Supreme  Court  of  Alabama.    Jan.  27,  1921.) 

1.  Certiorari  «=>68— Questions  of  harmless  er- 
ror Involving  Inquiry  Into  faots  not  consld- 
ored. 

Whether  the  overruling  of  demurrers  to 
special  counts  should  be  regarded  as  harmless 
on  the  tteory  that  the  evidenpe  conclusively 
showed  that  plaintiff  was  entitled  to  recover 
on  the  common  counts  or  on  the  theory  that 
the  verdict  should  be  referred  to  the  common 
counts,  though  the  evidence  was  In  conflict,  in- 
volves an  inquiry  of  fact  wMch  the  Supreme 
Court  will  not  make  on  certiorari  to  review  a 
judgment  of  the  Court  of  Appeals. 

2,  Bills  and  notes  ®=369— Nonnegotla])le  order 
may  be  accepted  by  parol. 

There  may  be  a  binding  parol  acceptance 
of  a  nonnegotiable  order  for  the  payment  of 
money. 


3.  Certiorari  «S369— Ruling  that  question  as  to 
sufflolenoy  of  oount  was  not  raised  held  tanta- 
mount to  mllng  that  demurrer  was  property 
overruled. 

The  ruling  of  the  Supreme  Court  on  certi- 
orari to  review  a  judgment  of  the  Court  of 
Appeals  that  no  question  as  to  the  faUare  of 
a  count  to  allege  a  valuable  consideration  for 
defendant's  acceptance  of  a  nonnegotiable  or- 
der was  raised  because  the  demurrer  contained 
no  objection  that  the  consideration  was  not 
averred  was  tantamount  to  a  decision  tluit  the 
overruling  of  the  demurrer  was  free  from  er- 
ror. 

4.  Certiorari  «=»6&— Presumed  that  Cenrt  of 
Appeals  oonsidered  only  gronnds-of  domnr- 
rsr  argued. 

On  certiorari  to  review  a  judgment  of  tlie 
Court  of  Appeals,  it  may  be  presumed  tliat  the 
Court  of  Appeals  considered  only  guch  grounds 
of  demurrer  as  were  argued  in  appellant's 
briefs. 

5.  Assignments  «=350(l)— Order  by  eontraotor 
on  employer  held  not  drawn  on  general  oredit, 
and  hence  a  legal  assignment. . 

An  order,  drawn  by  a  contractor  on  his 
employer  for  the  payment  of  a  specified  amount 
to  the  payee,  "being  the  balance  due  them  on 
material  furnished  for  your  house,"  was  drawn 
on  a  particular  fund,  and  not  on  the  contrac- 
tor's general  credit,  and  hence  amounted  to 
an  assignment  enforceable  at  law,  and  not 
merely  to  an  equitable  assignment 

6.  Certiorari  «=»69— Decision  of  Supreme 
Court  Is  law  of  the  oass,  and  must  be  follow- 
ed by  Court  of  Appeals. 

The  decision  of  the  Supreme  Court  on  cer- 
tiorari to  review  a  judgment  of  the  Court  of 
Appeals  that  the  complaint  in  another  action 
was  admissible  to  discredit  the  testimony  of  a 
witness  was  tlie  law  of  the  case  for  the  Court 
of  Appeals,  and  it  had  no  choice  but  to  toUow 
the  opinion  and  mandate  of  the  Supreme  Court 

Certiorari  to  Court  of  Appeala 

Petition  by  the  E.  O.  Payne  Lumber  Com- 
pany for  certiorari  to  the  Court  of  Appeals 
to  review  and  revise  the  Judgment  of  said 
court  rendered  on  the  appeal  in  an  action  by 
K  0.  Payne  Lumber  Co.  against  Mary  D. 
Simpson,  87  South.  876.  Writ  granted,  and 
cause  reversed  and  remanded  with  direc- 
tions. 

The  following  are  the  counts  of  fhe  com- 
plaint referred  to  In  the  opinion: 

Plaintiff  claims  of  defendant  the  further  sum 
of  $990.92  due  from  her  by  one  order  drawn 
by  B.  G.  Boss  on  defendant  by  the  name  of 
Mrs.  W.  H.  Simpson,  as  follows,  vis.:  "Mrs. 
W.  H.  Simpson:  Please  pay  B.  O.  Payne  Lbr. 
Co.  the  above  amt.  $990.92,  being  balance  doe 
them  on  material  furnished  for  your  honse. 
B.  G.  Boss."— which  order  the  defendant  ac- 
cepted, and  wMch  is  now  due  and  unpaid,  less 
a  credit  of  $400. 

Count  8.  Plaintiff  claims  of  defendant  the 
further  sum  of  $990.92  drawn  on  her  by  one 
R.  Q.  Boss,  by  previous  agreement  of  all  par- 
ties, which  Older  defendant  agreed  she  would. 
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if  obtahied,  accept,  and  which  he  did  pro- 
cure and  present  to  defendant.  Said  fnatm- 
ment  was  in  words  and  figurea  aa  foUowa,  Tis.: 
"Mrs.  W.  H.  Simpson:  Please  pay  B.  O.  Payne 
Lbr.  Co.  the  above  amt  $990.92  being  the 
balance  dne  them  on  the  material  famished  for 
your  hoase.  B.  6.  Soss"— which  snm  of  money 
with  interest  thereon  is  now  due. 

Gonnt  9.  Plaintiff  claims  of  defendant  the 
like  sum. of  $990.92  doe  from  her  by  aa  ••- 
Bignment  in  tiie  form  of  an  order  by  <me  K. 
O.  Boss,  to  whom  she  was  indebted  for  build- 
ing a  house  belonging  to  the  defendant,  or 
widch  ahe  was  engaged  in  finishing  competing, 
she  being  at  the  date  of  the  order  due  on  the 
building  of  said  house  an  amount  equal  to  said 
order,  which  was  in  words  and  figures  as  fol- 
lows: "Mrs.  W.  H.  Simpson:  Please  pay  E. 
G.  Payne  Lbr.  Co.  the  above  amt.  $900.92  be- 
ing the  balance  due  them  on  material  famished 
for  your  hous«.    B.  O.  Boss." 

Said  order  or  assignment  was  dnly  presented 
to  said  defendant,  and  demand  for  payment 
made  before  this  suit  commenced,  and  plaintiff 
avers  that  the  only  liability  that  defendant  was 
under  with  respect  to  said  Ross  was  for  the 
buHding  of  said  bouse,  on  which  fund  all  par- 
ties understood  said  order  to  be  drawn. 

B.  W.  Godbey,  of  Decatur,  for  petitioner. 
Tennis  Tidwell,  of  Albany,  and  CaUaban  & 
Harris,  at  Decator,  for  respoadaat 

SATBE,  J.  This  is  the  second  application 
lor  the  writ  «*f  certiorari  in  this  cause.  The 
opinion  of  this  court  on  the  first  application 
Is  reported  in  203  Ala,  668,  85  South.  9.  The 
last  opinion  of  the  Court  of  Appeals  Is  stlU 
In  manuscript^ 

[1]  First  aa  to  the  rulings  on  the  demurrer 
to  the  several  special  counts  of  the  com- 
plaint: Whether  the  doctrine  of  error  with- 
out injury,  as  demonstrated  in  Espalla  v. 
WUson,  80  Ala.  490,  5  South.  867,  and 
Kellar  t.  Jones,  106  Ala.  417,  72  South.  89, 
should  be  applied  in  this  cause,  that  is, 
whether  the  evidence  showed  conclusively 
that  plaintiff  was  entitled  to  recover  on  the 
common  counts,  as  In  the  first-named  case,  or 
whether  the  evldoioe,  though  In  conflict,  and 
the  verdict  were  such  that  the  latter  should 
be  referred  to  the  common  counts,  as  in  the 
last-named  case — these  questions  involve  an 
inquiry  of  fact  such  as  this  court  has  fre- 
qumtljr  refused  to  maiie  on  applications  to 
review  the  Court  of  Appeals.  Hils  leaves  us 
under  the  necessity  of  considering  the  de- 
murrer to  special  counts  7,  8,  and  9,  all  of 
whldi  counts  have  been  held  by  the  Court  of 
Appeals  to  be  "subject  to  some  of  the  objec- 
tions pointed  out  In  the  demurrer."  In  the 
trial  court  the  demurrer  to  those  counts  was 
overruled. 

[2, 8]  In  the  Court  of  Appeals  It  was  hdd 
that— 

"The  ground  of  demurrer,  taking  the  point 
that  these  special  counts  did  not  aver  that  the 
acceptance  [on  which  one  of  theae  counts  de- 

*  Opinion  wiOidrawa.  and  not  to  be  publUhed. 


Clares]  Is  in  writing,  as  well  as  some  of  the 
other  grounds,  were  well  taken,  and  should 
have  been   sustained." 

The  argument  Indulged  by  the  court  shows 
its  opinion  to  be  that  the  counts.  In  the  ab- 
sence of  an  allegation  that  defendant's  accept- 
ance was  supported  by  a  valuable  considera- 
tion, should  have  alleged  that  the  acceptance 
was  In  writing.  But  this  court  held  on  the 
former  application  that  there  may  be  a  bind- 
ing parol  acc^tance  of  an  order  for  the  pay- 
ment of  money,  and  called  attention  to  the 
fact  that  the  demurrer  contained  no  objec- 
tion that  the  consideration  for  defendant's 
obligation  was  not  averred,  and  therefore 
ruled  that  no  question  of  that  kind  had  been 
raised  for  decision.  This  was  tantamount  to 
a  decision  that  the  ruling  on  this  point  by 
the  trial  court  was  free  from  error,  and  dis- 
poses of  all  questions  aa  to  count  7  of  the 
complaint,  for  the  sole  objection  taken  to 
that  count  was  that — 

"Said  count  do«s  not  show  that  defendant's 
acceptance  was  in  writing." 

[4]  We  are  not  informed  what  other 
grounds  of  demurrer  the  Court  of  Apjpeals 
thought  should  have  been  sustained.  We 
may  presume,  however,  that  the  court  con- 
sidered only  such  grounds  of  demurrer  as 
were  argued  in  appellant's  brief.  Against 
count  8  It  was  urged  that  the  count  was  bad 
for  the  reason  that  a  mere  verbal  promise  to 
accept  a  bill,  not  yet  drawn,  will  not  in  law 
amount  to  an  acceptance.  But  on  the  former 
application  for  review  It  was  ruled  tliat  the 
count  was  not  demurrable  on  that  ground. 

[6]  Count  9  proceeded  upon  the  theory 
that  the  order  alleged  therein  constituted  an 
assignment  to  plaintiff  of  the  amount  there- 
in described,  and  was  at  the  time  of  the  as- 
signment due  from  defendant  to  Boss,  plain- 
tiff's assignor.  The  objection  urged  was  tliat 
the  order  was  drawn  on  the  general  credit  of 
Boss,  and  not  against  any  particular  fond, 
and  so,  that  it  amounted  to  an  equitable  as- 
signment, If  anything,  not  enforceable  in  an 
action  at  law.  The  language  of  the  counts 
refutes  the  demurrer. 

As  appears  from  the  judgment  rendered  in 
the  trial  court.  Issue  was  not  joined  on  count 
6,  a  special  count,  and  it  may  therefore  be 
said  that  no  harm  was  done  by  the  ruling  on 
demurrer,  even  if  erroneous;  but  our  judg- 
ment is  that  the  count,  like  count  9,  should 
be  sustained  as  a  count  upon  an  asslgnmoit 
of  the  fund  In  the  hands  of  defendant 

It  follows  that  there  was  no  error  In  the 
trial  court's  rulings  on  the  demurrer  to  the 
special  counts  of  the  complaint 

[6]  On  the  former  ap^cation  this  court 
held  that  the  trial  court  could  not  be  put  in 
error  for  sustaining  the  plalntUTs  objectkm 
to  the  admission  of  the  complaint  In  another 
action  plaintiff  had  brought  against  the  de- 
fendant, not  personally  aa  here,  but  In  her 
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capacity  as  execatrlz  of  the  last  wlU  and 
testament  of  W.  H.  Simpson,  deceased,  snch 
complaint  baring  been  off««d  to  discredit 
the  testimony  of  plalntltTs  president,  who 
testified  as  a  witness  for  plaintiff  on  the 
trial  of  this  causa  That  decision  was  the 
law  of  this  canse  for  the  Court  of  Appeals, 
which  court,  under  the  statute  of  its  crea- 
tion, had  no  choice  but  to  follow. the  opin- 
ion and  mandate  of  this  court,  and  we  hare 
no  purpose  to  reopen  the  argument  as  to  the 
question  of  evidence  then  under  considera- 
tion. However,  the  Court  of  Appeals  ap- 
pears to  have  entertained  the  opinion  that 
this  court,  on  the  point  of  this  evidence,  had, 
in  Richardson  v.  State,  85  South.  789,  over- 
ruled our  former  decision  In  this  case;  and, 
while  it  la  not  necessary  that  we  should  go 
into  that  question,  yet,  out  of  deference  to 
the  Court  of  Appeals,  we  will  say  that  this 
court  has  not  expressly,  or  by  implication  as 
we  understand,  overruled  its  former  deci- 
sion in  the  present  case.  The  evidence  in 
qneatlon  In  Richardson  v.  State,  a  homicide 
case,  evidence  of  the  fact  that  in  an  action 
for  divorce  between  himself  and  his  wife  de- 
ceased had  alleged  the  wife's  unfitness  to 
have  custody  of  their  child,  and  thereupon 
prayed  that  its  custody  be  committed  to  him, 
however  widely  the  opinion  may  liave  di- 
gressed in  the  discussion  of  authorities,  was. 
In  the  judgment  of  the  court,  admissible,  as 
tending  to  shed  light  on  the  actions  of  de- 
ceased on  the  occasion  of  the  homicide. 
True,  the  dissenting  Judges  thought  the  opin- 
ion in  this  case  on  the  former  application 
(Ex  parte  Payne  Lumber  Co.,  supra)  was  an 
authority  to  the  contrary ;  but  we  have  stated 
the  different  purpose  for  which  the  evidence 
in  this  case  was  offered,  and  a  majority  of 
the  Judges  thought,  and  still  think,  that  the 
results  attained  in  the  two  cases  are  not  in 
conflict,  and  so  the  court  ruled,  in  effect. 

Reversed  and  remanded,  with  direction 
that  the  cause  be  disposed  of  in  the  Court  of 
Appeals  in  agreement  with  this  opinion. 

All  the  Justices  concur. 


(IT  Ala.  App.  58E) 

KUYKENDALL  V.  STATE.    (8  DIv.  738.) 

(Court  of  Appeals  of  Alabama.    June  28,  1920. 
Rehearing  Denied  Nov.  9,  1920.) 

I.  Criminal  law  $=»539(l)— Testimony  offered 
by  witnoss  on  former  trial  for  one  purpose 
competent  for   another  purpose. 

The  fact  that  on  a  former  trial  testimony 
of  a  witness,  since  deceased,  was  offered  for 
the  purpose  of  contradicting  the  defendant  does 
not,  for  that  reason,  make  it  incompetent  in 
the  present  trial  for  the  pnrpose  of  showing  a 
threat  or  ill  will  on  the  part  of  the  defendant, 
without  laying  a  predicate  for  the  intioduction 
of   contradictory   statements. 


2.  Homlolile  «39l57(3)— Partfoalan  «f  pre- 
vious dIfBeultles  not  ailmlsslbl» 

While  evidence  of  previona  difficulties  maj 
be  admissible  in  a  homicide  case  it  is  not  per- 
missible to  prove  the  partieolars  thereof;  and, 
where  defendant  testified  that  on  one  oocaaiOD 
he  and  deceased  were  dmnk  together,  and  de- 
ceased beat  him  up  terriblj,  the  eonrt  did  not 
err  in  sustaining  an  objection  to  defeodant'i 
offer  to  prove  by  liimself  that  this  wa«  all 
years  before  the  tragedy,  and  that  wh0e  de- 
ceased and  defendant  were  driving  along  the 
road  in  a  buggy,  deceased  knocked  defendant 
out  of  the  buggy  and  drove  over  him  back  and 
forth. 

3.  Homicide  «=3260— Charge  as  to  daty  of  Jary 
.  In  making  view  held  oorrect. 

In  a  homicide  case,  where,  the  Jury  was  per- 
mitted to  view  and  inspect  the  bnggy  in  wliieh 
deceased  was  riding  at  the  time  of  the  killing, 
the  court's  charge  that  it  was  not  proper  for 
the  Jurors  to  discuss  or  call  one  another's  at- 
tention to  the  shot  they  saw,  or  to  talk  about 
it  while  doing  the  viewing,  tliat  they  ooold  pat 
their  bands  on  it  if  they  wanted  to,  but  tikat 
the  buggy  was  offered,  not  for  the  purpose  of 
original  testimony,  but  to  illustrate  the  testi- 
mony already  had,  correctly  stated  the  law. 

4.  Criminal  law  «=»829(i)— Not  error  to  ro- 
fuse  charges  to  Jarore  before  viewing  buggy 
In  which  deceased  was  killed,  In  view  »f 
charge  given. 

In  a  bomidde  case,  the  court  did  not  err 
in  refusing  to  give  requested  charges  concern- 
ing the  duty  of  jurors  while  viewing  bnggy  in 
which  deceased  was  killed,  where  such  charges 
were  covered  by  the  statement  of  the  court  to 
the  jury  as  to  how  they  were  to  view  the  bnggy, 
especially  where  it  is  not  shovra  that  the  Jury 
did  any  of  the  things  concerning  wliich  the 
refused  diarges  dealt,  or  that  any  injury  was 
done  defendant  by  anything  that  may  have 
transpired  in  connection  with  the  view. 

5.  Homloide  «=»I90(I)— Threat  of  deceased 
against  witness  Incompetent. 

In  a  homicide  case,  the  court  did  not  err 
in  refusing  to  allow  a  witness  to  testify  that 
on  one  occasion  deceased,  when  be  met  witness 
in  the  road,  stepped  to  one  side  and  said  to 
witness,  "I  will  kill  you  If  you  drive  that  buggy 
over  me." 

6.  Homldde  4=ai9i— Evidenoe  as  to  some  one 
hanging  about  defendant's  house  IneonpatMit. 

In  a  homicide  case,  it  was  not  competent 
for  the  defendant  to  show  by  his  son  that  a 
night  or  two  before  the  killing,  as  he  came  into 
the  houae,  he  saw  some  one  lurking  around 
the  rear  of  the  bouse,  who  ran  off  as  witness 
approached  the  house,  in  the  absence  of  a  show- 
ing that  the  person  was  deceased,  or  that  he 
was  there,  if  there,  for  any  improper  purpose, 
or  that  he  was  there  by  the  aid,  knowledge,  or 
consent  of  deceased,  or  that  deceased  had  any 
connection  with  his  being  there. 

7.  Criminal  law  «=>7I9(3)— Argument  to  Jury 
that  shot  through  brain  would  kill  laataatly 
not  erroneous. 

In  a  homicide  case,  the  court  did  not  err 
in  refusing  to   exclude  argument  of  counsel. 
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"0«nt1etteii,  yon  know  m  •  matter  of  eommoii 
knowledge  that  e  shot  that  entered  the  eye  and 
went  through  the  brain  would  kUI  a  mao  1n- 

BtanUy." 

8.  Homldda  «s>233— Not  naoeatary  to  ahow 
notlva. 

It  la  not  indispenaable  in  a  homicide  case 
that  the  state  shonld  prove  motlTe  for  the  eom- 
mlasion  of  the  crime. 

9.  Homlolde  «s»300(3)— Uttroetion  oaJllnp  for 
farts  of  former  diffloultles  properly  refused. 

A  requested  instmction  in  a  homicide  case, 
which  called  for  a  determinaUon  of  the  facts 
of  former  difficulties,  was  properly  refused, 
since  the  fact  oalgr  that  there  had  been  a  for- 
mer difficulty  was  permiasible  to  go  to  the  Jury. 

10.  Homkslda  «=>300(4)— Charoe  properly  r»- 
fHaed  as  argamaatatlv*. 

'  A  requested  charge  in  a  homidde  case,  "If 
the  erldence  shows  that  on  previous  occasions 
B.  (deceased)  had  endeavored  to  draw  the  de- 
fendant into  a  combat  with  him,  and  defendant 
showed  an  nnwUUngnesa  to  do  so,  you  may 
consider  that  fact  in  connection  with  the  bal- 
ance of  the  testimony  as  shedding  light  oa  his 
willingness  or  unwillingness  to  enter  into  com- 
bat with  E.  on  the  occasion  of  the  killing," 
waa  properly  refused,  as  argumentative. 

11.  Crlmlaa]  low  «=»820(  I)— Requested  charg- 
es covered  by  givea  oharges  properly  refuaed. 

It  is  not  error  in  a  criminal  ease  to  refuse 
requested  charges  practically  covered  by  given 
chargea. 

12.  Homicide   «=>300  (3)— Charge   on   defend- 
ant's failure  to  retreat  held  properhf  refused. 

In  a  homicide  caae,  a.  requested  charge  that, 
"If  the  defendant  was  on  the  front  porch  for 
a  peaceful  purpose,  then  his  failure  to  retreat 
into  the  dwelling  when  the  difficulty  arose  can- 
not be  looked  to '  as  a  circumstance  tending 
to  prove  that  the  defendant  fought  willingly," 
was  properly  refused. 

13.  Homicide  «=>300(6)-4)harge  properly  re- 
fuaed as  singling  out  evidence. 

In  a  homicide  case,  an  instruction  that  "the 
fact  that  the  defendant  did  not  go  into  his 
house,  if  threatened  with  an  attack,  cannot  be 
considered  by  the  Jury  as  a  drcumstance  against 
him,"  was  properly  refused  as  an  undue  sing- 
ling out  of  a  part  of  the  testimony,  tending  to 
pretermit  certain  dutiea  required  of  the  de- 
fendant under  his  plea  of  self-defense. 

14.  Homicide  «=>300(4, 5)— Charge     properly 
refused  aa  arguiRontatlve  and  misleading. 

In  a  homicide  case,  a  charge,  "If  the  de- 
fendant was  free  from  fault  in  provoking  or 
bringing  on  the  difficulty  in  question,  he  was 
under  no  duty  to  retreat  no  matter  how  much 
he  may  have  been  in  the  wrong  in  any  other 
difficulty  between  him  and  deceased,  and  there 
was  not  and  could  not  be  any  evidence  offered 
to  show  you  that  ha  was  at  fault  in  any  other 
difficulty,"  was  properly  refused,  aa  argumenta- 
tive and  mieleading. 


15.  Hoffllclde  «s>S00(5)— Charge  properly  re- 
fused  as  misleading  and  oenfuslng. 

In  a  homidde  case,  the  court  properly  re- 
fused as  misleading  a  charge :  "A  person  with- 
out fault  in  bringing  on  a  diffioulty,  and  threat- 
ened with  an  attack,  with  a  deadly  weapon) 
which  reaaonably  creates  in  the  mind  of  the 
defendant  as  a  reasonably  cautions  man  a  rea- 
sonable and  honest  belief  that  he  is  in  danger 
of  sustaining  the  loss  of  his  life,  or  of  sustain- 
ing grlevoua  bodily  harm,  b  not  required  b> 
wait  until  the  attack  is  actually  made,  but  may 
act  upon  such  reasonable  appearances,  and 
himself  make  the  first  attack  and  kill  his  ad- 
versary, if  it  reasonably  appears  necessary 
to  do  so  for  protection  to  himself,  and  may 
continue  to  attack  until  he  knows  that  he  is 
freed  from  such  danger." 

16.  Criminal  law  <8=>763,  764(8)— Requeeted 
charge  properly  refused  •■  Invading  provMoe 
of  Jury. 

In  a  homidde  case,  the  court  properly  re- 
fused, as  invading  the  province  of  the  jury,  a 
requested  instmction:  "If  ftom  all  the  evi- 
dence you  are  reasonably  eatisfled  that  the  de- 
ceased waa  in  any  way  offended  with  defendant 
because  of  a  real  or  imaginary  winking  or 
squinting  of  his  eye,  and  you  are  reasonably 
satisfied  from  all  the  evidence  that  this  winking 
or  squinting  of  the  defendant's  eye  was  in- 
voluntary, this  would  not  put  the  defendant  in 
the  wrong,  or  be  a  provoking  or  bringing  on 
of  the  diffiCDl^,  or  a  willing  entry  into  the 
fight" 

17.  Criminal  law  «=9364( I)— Second  shot  ad- 
missible as  res  geets,  though  death  reeulted 

.   from  first. 

In  a  homidde  case,  where  there  were  two 
shots  fired  by  defendant  only  a  few  seconds 
apart,  and  the  first  shot  was  the  fatal  one,  all 
of  the  facts  and  drcnmstances  attendant  upou 
the  firing  of  both  shots  were  part  of  the  res 
gestee,  and  proper  to  be  considered  by  the  jury. 

On  Rehearing. 

18.  Courts  «=»42(l)— Act  ereating  oonrt  held 
not  to  repeal  former  etatute. 

Loc.  Acts  1919,  p.  12,  amending  acts  1909, 
p.  14,.  providing  for  a  branch  of  the  drcuit 
court  of  Marshall  county,  does  not  repeal  it, 
and  the  court  still  remains  aa  a  branch  of 
the  drcuit  court  of  Marshall  county,  and  the 
old  court  is  not  aboUahed. 

19.  Criminal  law!  «=>8I4( I)— Requested  la- 
struotiens  mnst  be  predleated  on  aomo  phase 
of  ease. 

Court  in  criminal  trial  will  not  be  put  ia 
error  fw  refusing  a  charge  whldi  ia  not  predi- 
cated on  some  phase  of  the  case. 

Appeal  from  Circuit  Court,  Marshall  CSoun- 
ty ;  W.  W.  Barralson,  Judge. 

C.    Kuykendall    was    convicted    of   man- 
Blaughter,  and  be  an>ealed.    Affirmed. 

Certiorari  denied,  87  South.  882. 
The  following  ia  the  argument  of  connael 
objected  to: 
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"Gentlemea,  yon  know  m  a  matter  of  com- 
mon knowledge  that  a  shot  that  entered  the  eye 
and  went  thronsh  the  brain  woold  kill  a  man 
instantly." 

The  following  charges  were  refused  the 
deftodant: 

(2)  "Ton  shonld  endeavor  to  ascertain  from 
all  the  evidence  in  the  case  what  purpose  and 
•notives  prompted  the  defendant." 

(S)  Identical  with  2. 

(7)  "If  the  evidence  shows  that  on  previons 
oocaaiona  Edmonson  had  endeavored  to  draw 
the  defendant  into  a  combat  with  him,  and  the 
defendant  showed  an  nnwillingness  to  do  so, 
yon  may  consider  that  fact  in  connection  with 
the  balance  of  the  testimony  as  shedding  light 
upon  his  willingness  or  unwillingness  on  his 
part  to  enter  into  combat  with  Edmonson 
on  the  occasion  of  the  killing." 

(9)  "If  the  defendant  was  on  the  front  pordi 
for  a  peacefnl  purpose,  then  his  failure  to  re- 
treat into  the  dwelling  when  the  difficulty  arose 
cannot  be  looked  to  as  a  drcumstance  tending 
to  prove  that  the  defendant  fought  willingly." 

(40)  "The  fact  that  the  defendant  did  not 
go  into  his  house,  if  threatened  with  an  at- 
tack, cannot  be  considered  by  the  jury  as  a 
circumstance  against  him." 

(89)  "If  the  defendant  was  free  from  fault 
in  provoking  or  bringing  on  the  difBcnlty  in 
question,  he'was  under  no  duty  to  retreat,  no 
matter  how  much  he  may  have  been  in  the 
wrong  in  any  other  difficulty  between  him  and 
the  deceased,  and  there  has  not  been  and  could 
not  be  any  evidence  offered  to  show  you  that 
he  was  at  fault  in  any  other  difficulty." 

(S7)  "If  the  defendant  killed  Edmonson,  at 
a  time  when  the  circumstances  surrounding 
and  known  to  him  were  such  as  to  create  in 
the  mind  of  a  reasonable  man,  and  did  create 
in  the  defendant's  mind,  the  reasonable  and 
honest  belief  that  he  was  in  danger  of  losing 
his  own  life,  or  of  sustaining  serious  bodily 
harm,  and  if  the  plaintiff  had  not  proved  to 
your  reasonable  satisfaction  in  this  case  that 
the  defendant  was  on  the  occasion  of  the  kill- 
ing at  fault  In  bringing  on  the  difficulty,  then 
the  defendant  had  a  right  to  kill  the  deceased, 
and  the  law  does  not  require  that  the  defend- 
ant should,  at  the  time  of  the  killing,  have  felt 
pangs  of  regret  over  the  necessity  of  taking 
the  deceased's  life." 

(45)  "A  person  without  fault  in  bringing  on  a 
difficulty,  and  threatened  with  an  attack  with 
a  deadly  weapon,  which  reasonably  creates  in 
the  mind  of  the  defendant  as  a- reasonably  cau- 
tious man  a  reasonable  and  honest  belief  that 
he  is  in  danger  of  sustaining  the  loss  of  his  life, 
or  of  sustaining  grievous  bodily  harm,  is  not 
required  to  wait  until  the  attack  is  actually 
made,  but  may  act  upon  such  reasonable  ap- 
pearances, and  himself  make  the  first  attack 
and  kill  his  adversary,  if  it  reasonably  appears 
necessary  to  do  so  for  protection  to  himself, 
and  may  continue  to  attack  until  he  knows 
that  he  is  freed  from  such  danger." 

(21)  "If  from  all  the  evidence  you  are  rea- 
sonably satisfied  that  the  deceased  was  in  any 
way  offended  with  defendant  because  of  a  real 
or  imaginary  winking  or  squinting  of  his  eye, 
and  you  are  reasonably  satisfied  from  all  the 
tridence  that  thia  winking  or  squinting  ti  the 


defendanf ■  eye  was  luTehmtarr,  this  wonld 
not  put  the  defendant  in  the  wrong,  or  be  a 
provoking  or  bringing  on  of  the  difficulty  or  a 
willing  entry  into  the  fight" 

(43)  "If  you  are  reasonably  satisfied  from 
the  evidmce  that  the  first  shot  fired  by  the 
defendant  caused  the  death  of  Edmonson,  and 
that  the  second  shot  did  not  hit  sufficiently  to 
cause  his  death,  then  the  result  of  your  ver- 
dict must  depend  upon  the  circumstances  and 
appearances  surrounding  the  defendant  at  the 
time  of  the  firing  of  the  first  shot." 

John  A.  Lusk  &  Son  and  Street  &  Brad- 
ford, all  of  Ountersvllle,  for  appellant. 

J.  Q.  Smith,  Atty.  (Sen.,  and  Lamar  Field, 
Asst  Atty.  Gen.,  for  the  State. 

HERRITT,  J.  The  defoidant  was  origi- 
nally indicted  for  murder  In  the  first  degree, 
and  was  tried  and  convicted  of  manslaugh- 
ter In  the  first  degree,  and  on  appeal  the 
case  was  reversed.  Knykendall  v.  State,  18 
Ala.  App.  197,  76  South.  487.  Upw  the  sec- 
ond trial  the  defendant  was  again  convicted 
of  manslaughter  in  the  first  degree,  and  his 
punishment  fixed  at  three  years  in  the  pezil- 
tentiary,  and  from  this  Judgment  of  convic- 
tion he  appeals  to  thla  court  There  are  52 
assignments  of  error. 

[1]  By  assignment  of  error  numbered  4  ap- 
pellant insists  that  no  predicate  was  laid 
for  the  Introduction  of  contradictory  state- 
ments, as  ^own  by  the  testimony  of  one 
McNaron.  We  do  not  understand  that  the 
testimony  of  the  witness  McNaron,  who  was 
shown  to  be  dead,  as  disclosed  by  the  low- 
ing, was  offered  on  this  trial  for  the  purpose 
of  contradicting  the  defendant,  but  for  the 
purpose  of  showing  a  threat,  or  ill  will  on 
the  part  of  the  defendant  toward  deceased, 
and  the  fact  that  on  the  former  trial  of  thia 
case  this  testimony  was  offered  for  another 
purpose,  or  at  another  time  during  the  for- 
mer trial,  cannot,  for  that  reason,  make  it 
incompetent  here;  it  being  otherwise  com- 
petent No  error  was  committed  by  the  trial 
court  In  overruling  the  defendant's  objec- 
tions to  that  portion  of  the  showing  refer- 
red to. 

[2]  The  defendant  testified  that  on  one  oc- 
casion he  and  deceased  were  drunk  together, 
and  deceased  beat  him  up  terribly.  Defend- 
ant then  offered  to  prove  (by  himself)  that 
this  was  six  years  before  the  tragedy,  and 
that  ns  deceased  and  defendant  were  driving 
along  the  road,  sitting  in  the  buggy,  deceased 
knocked  defendant  out  of  the  buggy  and 
drove  over  him,  back  and  forth.  The  court 
sustained  an  objection  to  this  made  by  the 
state,  and  the  ruling  is  free  from  error. 
While  evidence  of  previous  difficulties  may 
be  admissible,  it  is  not  permissible  to  prove 
the  particulars  thereof.  Robinson  t.  State, 
166  Ala.  67,  49  South.  916. 

What  Is  said  In  regard  to  the  above  alB» 
ai^liea  to  assignment  numbered  S. 
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[1,4]  It  appears  from  the  teatlmony  that 
the  buggy  In  which  the  deceased  was  riding 
at  the  time  of  the  killing  was  in  front  of  the 
conrtroom  at  the  time  of  the  trial;  that  it 
had  not  been  used  since  the  tragedy,  and 
that  It  was  in  the  same  condition  as  at  the 
time  of  the  occorrence,  and  that  the  Jury 
was  permitted  to  view  and  inspect  it,  the 
court  charging  them  as  follows: 

"Gentlemen  of  the  Jury,  the  court  instmcts 
you,  before  yon  go  out  tiiere,  it  is  not  proper 
for  yon  after  yon  hare  viewed  the  bnggy  to 
discuaa  or  call  one  another's  attention  to  the 
shot  yon  saw,  or  talk  about  it  while  doing  the 
'viewing.  Look  at  It  as  much  aa  yon  want  to, 
put  your  bands  on  it  if  you  want  to.  The  bug- 
gy is  offered  to  yon,  not  for  the  parpoee  of 
original  testimony  so  mnch,  bat  to  illustrate 
the  testimony  you  have  already  bad.  Gentle- 
men, when  you  walk  out,  every  one  will  be 
moved  out  of  the  way,  but  you  will  view  and 
look  at  it  as  much  as  you  want  to  examine  it. 
Don't  talk  alwnt  it  wliile  doing  it;  don't  ex- 
diange  your  views  about  it  now.  Ton  may  look 
at  it  as  long  as  you  want  to  or  desire  to,  and 
that  is  only  done  for  the  purpose  of  helping 
yon  understand  the  evidence  with  reference  to 
it,  and  then,  after  yon  have  done  that,  the  of- 
ficers will  take  yon  and  let  you  go  to  your  room, 
and  bring  you  bad(  here  at  8  o'dock  in  the 
morning." 

The  defendant  excepted  to  tbe  court's  re- 
fusal to  give  certain  written  charges.  Con- 
ceding, without  deddlngi  the  right  of  the  de- 
fendant to  ask  for  written  charges  in  this 
manner.  It  plainly  appears  that  the  state- 
ment of  the  court  to  the  jnry  as  to  Just  how 
they  were  to  view  the  buggy  and  consider  It 
was  a  correct  statement  of  what  they  should 
do  In  the  premises,  and  practically  covers  the 
refused  written  charges.  Besides,  it  Is  not 
shown  that  the  Jury  did  any  of  the  things, 
concemtng  which  the  refused  written  in- 
structions dealt,  or  that  any  injury  was  done 
the  defendant,  in  any  wise,  by  anything  that 
may  have  transpired  in  connection  with  its 
viewing  the  buggy, 

[6]  There  was  no  error  In  refusing  to  al- 
low the  witness  Dollar  to  testify  that  on  one 
occasion  Edmonson,  when  he  met  witness  in 
the  road,  stepped  to  one  side,  and  said  to 
witness, .  "I  will  kill  you  If  you  drive  that 
buggy  over  me."  This  was  clearly  incom- 
petent. This  was  a  threat  against  witness, 
not  the  defendant.  What  Edmonson  said  in 
regard  to  defendant  was  allowed,  and  that 
without  objection. 

[•]  It  was  not  competent  for  the  defendant 
to  show  by  his  son  "that  a  night  or  two  be- 
fore the  killing,  as  he  came  into  the  defend- 
ant's house,  he  saw  some  one  loitering 
around  the  rear  of  the  house,  and  the  person 
ran  off  as  witness  approached  the  house." 
There  was  no  evidence  showing  that  the  per- 
son was  the  deceased,  or  that  he  was  there 
for  any  improper  purpose,  or  that  he  was 
tbere,  if  there,  by  or  with  the  aid,  knowl- 
87  SO.-M     • 


edge,  or  consent  of  deceased,  or  Otat  deceas- 
ed had  any  onmectlon  with  his  being  there. 
[7]  There  was  no  error  In  refusing  to  ex- 
dude  the  argument  of  counsel  to  the  Jury 
to  which  an  exception  was  reserved.  This 
was  a  matter  of  argument  and  conclusion  on 
the  part  of  counsel  which  he  was  seeking  to 
impress  upon  the  Jury.  King  v.  State,  87 
South.  701. 

[I]  Charges  2  and  18  were  properly  re- 
fused. It  is  not  indispensable  that  the  state 
should  prove  a  motive  for  the  commission  of 
the  crime.  Morris  t.  State,  146  Ala.  68,  41 
South.  274. 

[1, 1 0]  Charge  7  was  ftiulty  in  one  respect 
at  least  It  called  for  a  determination  of 
the  facts  of  former  difficulties,  when,  as  a 
matter  of  law,  the  fact  only  that  there  had 
been  a  former  difficulty  was  permissible  to 
go  to  the  Jury,  and  is  also  argumentative. 

[II]  Charges  9,  26,  and  42  are  practically 
covered  by  given  charges  15,  16,  and  17,  con- 
ceding them  to  be  proper  charges. 

[12]  Charge  9  was  condemned  in  the  case 
of  Kuykendall  ▼.  Edmondson,  200  Ala.  660, 
77  South.  24. 

[13]  Charge  40  was  an  undue  singling  out 
of  a  part  of  the  evidence,  and  tended  to  pre- 
termit certain  duties  required  of  the  defend- 
ant under  his  plea  of  self-defense.  Besides, 
the  doctrine  of  retreat  was  clearly  covered 
by  the  courf  s  oral  charge  and  several  writ- 
ten charges  given  at  the  request  of  the  de- 
fendant 

[14]  Charge  89  is  argumentative  and  mis- 
leading. 

Charge  12  Is  practically  covered  by  writ- 
ten given  charge  23. 

Charge  13  is  practically  covered  by  given 
written  charge  14. 

Charges  14  and  35  are  argumentative,  and 
are  practically  covered  by  other  given  writ- 
ten charges. 

Charge  36  is  practically  covered  by  given 
written  charge  23. 

Charge  37  is  practically  covered  by  given 
written  charge  23,  except  the  last  partj 
which  is  abstract  and  argumentative. 

[It]  Charge  45  is  misleading  and  confus- 
ing, if  not  subject  to  other  vices. 

[16]  Charge  21  Invades  the  province  of  the 
Jury,  and  was  not  a  good  charge. 

[17]  Charge  43  was  properly  refused.  All 
of  the  facts  and  circumstances  attendant  up- 
on the  firing  of  each  shot,  it  being  shown 
that  there  was  only  a  few  seconds  difference^ 
were  parts  of  the  res  gestte,  and  proper  to 
be  considered  by  the  Jury. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  ooairiction  Is  affirmed. 

Affirmed. 

On  Behearing. 

[II]  In  point  6  on  the  last  page  of  appel- 
lant's brief,  in  support  of  appllcatioa  for  te- 
bearlng,  counsel  say; 
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"There  la  a  qnesthm  not  passed  on  in  the 
opinion  of  the  court,  and  not  nrged  in  our  orig- 
inal brief,  namely,  assiiciunent  No.  1.  We  sub- 
mit that  Local  Acts  1919,  p.  12,  repealed  the 
former  act  creating  the  Albertville  branch  of 
the  circuit  court  of  Marshall  county,  and  that 
by  the  act  of  1919  a  new  court  was  created. 
The  mere  fact  that  the  last  act  is  called  an 
amendment  makes  no  difference.  We  submit 
that  the  following  cases  are  conclusive  in  tills 
point  [citing  certain  cases].  A  new  court  can- 
not entertain  cases  brought  in  an  old  and  abol- 
ished court,  in  the  absence  of  express  provision 
to  that  effect.  We  submit,  therefore,  that  de- 
fendant's motion  to  strike  the  case  from  the 
docket  should  have  been  granted." 

Under  act  approved  August  18,  1909  (Acts 
1909,  p.  14),  provision  is  made  for  a  branch 
of  the  circuit  court  of  Marshall  county,  the 
same  to  be  held  at  AlbertvlIIe  twice  each 
year.  Section  2  of  the  act  provided  that 
the  court  should  have  original  Jurisdiction 
to  try  and  determine  all  causes,  civil  and 
criminal,  arising  In  certain  precincts,  and 
section  9  of  the  act  provided  that  all  causes 
then  pending  in  the  circuit  court  of  Marshall 
county,  where  the  cause  of  action  arose  with- 
in the  Jurisdiction  of  said  circuit  court  at 
AlbertviUe  should  be  set  down  for  trial  at 
the  first  term  of  the  circuit  court  at  Albert- 
vUle. 

Act  approved  February  7, 1919  (Local  Acts 
1919.  p.  12),  amends  the  1909  act,  but  there 
Is  no  baslB  <m  which  the  contention,  made  by 
appellant,  that  the  1909  act  Is  repealed  and 
a  new  court  created,  can  rest 

The  1919  act  does  amend  the  1909  act  by 
more  clearly  defining  the  Jurisdiction  of  the 
court  and  by  providing  a  method  for  procur- 
ing Juries  for  the  court,  as  well  as  in  other 
minor  particulars,  but  the  court  still  remains 
as  a  breach  of  the  circuit  court  of  Marshall 
county. 

AppdUant's  argument  upon  this  point  ts 
probably  predicated  upon  the  fact  that  no 
section  appears  in  the  1919  act  correspond- 
ing to  section  9  of  the  1909  act,  by  the  pro- 
visions of  which  all  cases  then  pending  in 
the  circuit  court  of  the  county  which  arose 
in  the  AlbertvlIIe  district  were  transferred 
to  the  AlbertviUe  docket.  No  clause  of  that 
nature  was  necessary  In  the  1919  act,  as  all 
cases  in  the  AlbertviUe  district  were  already 
on  the  AlbertviUe  docket. 

The  cases  cited  by  appellant  In  this  con- 
nection hold  that  where  a  law  is  passed,  pur- 
porting to  amend  an  existing  law,  and  the 
provisions  of  the  latter  are  in  conflict  with 
the  provisions  of  the  former,  the  former  law 
is  repealed  by  the  latter,  in  ao  far  as  the 
CQnfllct  exists. 

There  is  no  ground  for  this  line  of  argu- 
ment in  this  case,  as  the  1919  act  does  not 
confilct  with  the  1909  act  in  any  particular, 
so  far  as  the  creation  of  this  wing  of  the 


court  in  1900  and  Its  continned  existence  as 
such  up  to  the  present  time  is  concerned. 

"A  repeal  is  properly  defined  to  be  'the  abro- 
gation or  destruction  of  a  law  by  a  legislative 
act.'  Amendment  in  legislation  is  "an  altera- 
tion or  change  of  something  proposed  in  a  bill 
or  established  as  law.'  Bonv.  Dictionary." 
State,  etc.,  ▼.  Hubbard,  14S  Ala.  891,  pp.  391- 
395,  41  South.  908,  906. 

The  1919  act  does  not  In  any  sense  destroy 
or  abrogate  the  1909  act,  but  merely  makes 
certain  changes  In  the  1909  act  However, 
no  change  is  even  made  so  far  as  tlie  exist- 
ence of  the  court  la  concerned. 

[II]  Charge  23  was  substantially  covered 
by  given  written  charge  10— -besides  the  court 
will  not  be  put  In  error  for  cefualoc  a  charge 
which  is  not  predicated  on  some  phaae  of 
the  evidence. 

The  application  fk>r  rehearing  Is  overmled. 

(105  Ala.  an 
KUYKENDALL  v.  STATE.    (8  Div.  SOS.) 

(Supreme  Court  of  Alabama.    Jan.  15,  1921.) 

Certiorari  to  0>urt  of  Appeals. 

Petition  by  C.  Kuykendall  for  certiorari  to 
the  Court  of  Appeals  to  review  and  revise  a 
judgment  of  said  court  (87  South.  SIS),  rea- 
dered  on  appeal  of  petitioner  aaaiost  the  state. 
Writ  denied. 

John  A.  Iiusk  &  Son  and  Street  Sc  Bradferd, 
all  of  Ounteraville,  for  appellant 
J.  Q.  Smith,  Atty.  OeiL,  for  the  States 

BROWN,  J.  Petition  of  C.  Kuykendall  for 
rertiorari  to  Court  of  Appeals  to  review  and 
revise  the  Judgment  of  said  court  rendered  on 
the  apppnl  in  C.  Kuykendall  v.  State,  87  South. 
87&    Writ  denied. 


(»  Ala.  MS) 

KUYKENDALL  t.  EDMONDSON. 
(8  DW.  235.) 

(Supreme  Court  of  Alabama.    Jan.  27,  1921.) 

1.  Pleading  «=920— Complaint  sabjeot  to  de- 
marrer  as  alleglnn  not  cautlng  death  to  have 
been  dona  In  alternative. 

A  complaint  in  an  action  for  wrongful 
death  under  Code  1907,  |  2486,  aDeging  that 
the  defendant  wantonly,  wUlfnlly,  or  intention- 
ally killed  the  plaintiflTs  intestate  by  shooting 
him  with  a  gun,  was  snbject  to  demurrer  aa 
alleging  the  act  to  have  been  done  in  three  al- 
ternatives. 

2.  Death  «=3>47— Pleading  wrongfnl  death  held 
demurrable. 

A  complaint  In  an  action  for  wrongful 
death  under  Code  1907,  |  2488,  alleghig  tiiat 
the  defendant  wantonly,  wUlfuUy,  or  intention- 
ally  killed  the  plaintiff's  intestate  by  shooting 
him  with  a  gun,  was  sohject  bo  demurrer  in 
that  it  did  not  show  or  infer  the   act  was 
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wrongful,  cloee  eT*i7  avennent  as  to  th«  killing 
must  state  that  it  was  done  wrongfnUy  or  its 
equivalent,  and  every  attematireaverment  mast 
state  a  cause  of  action,  and  an  Intentional  or 
-wiUfoI  killing  br  shooting  with  •  gun  may  be 
wrongfully  or  rightfully  done. 

3.  PiMdIag  4=9S4(4)— Mutt  b*  eoistnied  most 
Mroagly  agalMt  the  pleader. 

Pleadings  must  be  constmed  most  strongly 
against  the  pleader. 

4.  wnnesaaa  «r»l29— Defendant  in  BAtlon  for 
wrongful  death  may  testify  aa  t»  transaetlons 
with  deoedMt. 

In  an  action  by  administratrix  for  wrongful 
death  under  Code  1907.  court  erred  in  not  al- 
lowing defendant  to  testify  as  to  the  acts  of 
himself  and  deceased  at  the  time  of  the  IcilUng, 
since  section  4007  disqualifies  a  defendant  from 
testifying  when  the  "deceased  person's  estate" 
is  interested  in  the  result  of  the  suit,  and  sec- 
tion 2486  provides  that  the  damagea  recovered 
are  not  subject  to  the  payment  of  debts  or 
liabilities  of  the  testator  or  intestate,  but  must 
be  distributed  according  to  the  statute  of  dis- 
tribution. 

5.  Exaoutora  and  admlalstrmtors  ^»5I— Suit 
for  wrongful  death  brought  for  beaeflt  of  dis- 
tributees and  not  estate. 

Suit  tor  wrongful  death  under  Code  1907, 
§  2186,  must  be  brought  by  the  administrator 
of  the  estate,  not  for  the  estate's  benefit,  but 
for  the  benefit  of  the  distributees,  and  if  any 
damages  are  recovered  the  distributees,  and 
not  the  estate,  receive  it. 

6.  Exaoutora  and  administrators  «e9456(3)— 
Not  taxed  against  estate  In  action  by  admin- 
istratrix for  wrongful  death. 

No  costs  can  be  taxed  against  the  adminis- 
tratrix as  such,  is  an  unsuccessful  action  for 
damages  for  wrongful  death  under  Code  1907, 
i  2486. 

7.  Trial  «s>260(l)— Chargea  covered  by  giv« 
en  charges  properly  refused. 

Court  did  not  err  in  refusing  requested 
charges  where  the  same  principles  of  law  were 
clearly  indnded  in  the  oral  or  written  given 
charges. 

Appeal  from  Circuit  Court,  Morsball 
County;  W.  W.  Harralson,  Judge. 

Action  by  Mary  M.  Edmondson,  as  admin- 
istratrix, Bgatnst  O.  Kuykendall,  for  damages 
tot  the  death  of  her  intestate.  Judgment 
for  the  plaintifr,  and  defendant  appeals.  Re- 
versed and  remanded. 

John  A.  Lusk  ft  Son  and  Street  ft  Brad- 
ford, all  of  Guntersvllle,  for  appellant. 

A.  B.  Goodhue  and  B.  O.  McCord,  both  of 
Gadsden,  for  appellee; 

MILLER,  J.  This  Is  the  second  appeal  to 
tbls  court  of  this  case.  It  Is  reported  in 
200  Ala.  650,  77  South.  24. 

David  Edmondson  was  killed  by  0.  Kuyken- 
dall.    The  suit  Is  brought  under  section  2486 


V.  EDMONDSON 
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of  the  Code  of  1907,  by  th«  administratrix 
of  David  Edmondaon'a  estate.  This  section 
anthoricea  a  personal  representative  to  main- 
tain an  action  and  recover  damages  for  a 
wrongful  act  of  a  person  whereby  death  is 
caused. 

[1]  There  is  one  count  in  the  complaint 
It  alleges  that  the  defendant  wantonly,  wlll- 
fully,  or  Intentionally  kiUed  the  plalntlfTs 
Intestate  by  shooting  him  with  a  gtm,  and 
other  matters,  essential  but  not  necessary  to 
be  mentioned  here.  There  are  two  grounds 
of  demurrer  insisted  on  In  argument  to  it, 
viz.:  (1)  The  act  Is  alleged  to  luve  beoi  done 
in  three  alternatives;  and  (2)  It  does  not 
sbow  or  aver  the  act  was  wrongfuL 

This  complaint  would  have  been  good  If 
the  word  "and"  had  been  used.  Instead  of 
the  word  "or"  therein.  If  tbe  word  of  the 
statute  "wnrngful"  had  been  used.  Instead 
of  tlie  words  "wanton,  Intentional,  or  will- 
ful," tlie  complaint  would  be  good. 

[2]  The  statute  declares  the  act  causing 
death  must  be  wrongfuL  The  'Wantonly 
killed,"  aa  charged  In  the  oomidaint,  indudes 
wrongfully  done,  and  would  have  stated  a 
cause  of  action  If  it  had  not  been  coupled 
dlsjimctlvely  with  intentional  or  wlllfuL  A 
willful  killing  is  not  necessarily  a  wrongful 
killing.  An  Intentional  killing  may  not  be 
a  wrongful  killing.  One  man  can  kill  an- 
other willfully  or  intentionally,  and  yet  do 
BQ  In  self-defense  and  not  vrrongfully.  An 
intentional  and  willful  killing  may  be  jus- 
tifiable and  not  wrongful. 

[S]  Every  averment  as  to  the  killing  must 
state  It  was  wr<Higfully  done,  or  Its  legal 
equlval«it  Every  alternative  averment 
must  state  a  cause  of  action.  An  Intentional 
or  willful  killing  by  shooting  with  a  gun 
may  be  wrongfully  or  rightfully  done. 
Pleadings  must  be  construed  most  strongly 
against  the  pleader;  so  these  grounds  of 
demurrer  to  the  compIalAt  should  have  been 
sustained.  Section  2486  of  the  Code  of  1907 ; 
Kennedy  v.  Davis,  171  Ala.  609,  65  South. 
104,  Ann.  Ctis.  1913B,  225;  Lawrence  v. 
Seay,  179  Ala.  386,  60  South.  937.  ' 

[4]  The  court  did  not  allow  the  defendant, 
Kuykendall,  to  testify  as  to  the  acts  of  him- 
self and  deceased  at  the  time  of  the  killing. 
Was  this  error?  Yes.  The  estate  of  David 
M.  EMmondson  was  not  Interested  In  the  re- 
sult of  this  suit  The  statute  (section  2486) 
expressly  says: 

"The  damages  recovered  are  not  subject  to 
the  payment  of  debts  or  liabilities  of  the  tes- 
tator or  intestate,  but  must  be  distributed  ac- 
cording to  the  statute  of  distribution." 

Section  4007  disqualifies  the  defendant 
from  testifying  when  the  deceased  person's 
estate  Is  Interested  in  the  result  of  the  suit 

(B1  The  suit  must  be  brought  by  the  ad- 
ministrator of  the  estate,  not  for  the  benefit 
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•of  the  estate,  but  for  the  distributees.  If 
any  damages  are  recovered  the  distributees, 
and  not  the  estate,  receive  it  The  widow 
and  children.  If  any,  or  next  of  kin  of  de- 
ceased, and  not  his  estate,  receive  the  dam- 
ages. If  any  are  recovered.  The  cause  of  ac- 
tion arose  after  the  death  of  Eidmmidson,  and 
the  damages  belong  to  his  distributees  and 
not  his  estate.  The  administrator  must  hold 
the  damages,.  If  recovered,  for  distribution 
only.  If  the  estate  of  deceased  U  Interested 
In  the  result  of  the  salt,  then  the  damages 
would  go  to  the  ezempttons  of  widow  and 
minors,  or  either,  cost  of  administration, 
payment  of  debts,  and  then  to  his  distribu- 
tees ;  but  section  2486  expressly  declares  the 
contrary. 

[I]  David  Edmondson's  estate  has  no  In- 
terest In  the  result  of  this  suit,  because  If  his 
administratrix  lost  It  no  cost  could  be  taxed 
against  her  as  administratrix.  In  Hicks  v. 
Barrett,  40  Ala.  293,  G.  J.  Walker  said: 

"Section  1938  of  the  C!ode  does  not,  in  our 
opinion,  contemplate  a  snlt  by  an  administra- 
tor as  the  representative  of  an  estate.  It  im- 
poses upon  the  administrator  a  trust,  separate 
and  distinct  from  the  adminiBtration.  The 
trust  is  not  for  the  benefit  of  the  estate,  but  of 
the  widow,  children,  or  next  of  kin  of  the 
deceased.  The  administrator  fills  this  trust, 
but  he  does  not  do  it  in  the  capacity  of  repre- 
sentative of  the  estate.  It  is  altogether  dis- 
tinct from  the  administration,  notwithstanding 
it  is  filled  by  the  administrator.  No  judgment 
for  costs,  in  a  suit  under  that  section,  coold 
properly  be  rendered,  to  be  levied  de  bonis  in- 
testatis;  and  the  court  erred  in  rendering 
sach  a  Juderment  against  the  administrator  of 
Lankford's   estate." 

Justice  Mayfleld  In  Kennedy  v.  Davis,  171 
Ala.  e09,  66  South.  104,  Ann.  Cas.  1913B, 
225,  says: 

"The  damages  under  this  statute  are  essen- 
tially pimitive  and  not  compensatory;  the  meas- 
ure thereof  being  'snch  as  the  jury  may  assess.' 
*  *  *  The  statute  was  not  to  compensate  or 
recompense  any  one,  but  to  mete  civil  punish- 
ment to  the  wrongdoer,  and  thereby  prevent 
homiddes." 

This  case  holds_that  the  sole  benefldary  of 
the  deceased  can  collect  damages  for  the 
wrongful  act,  and  If  the  administrator  after- 
wards sues  and  gets  judgment,  a  court  of 
equity  will  enjoin  the  collection  of  it.  "The 
personal  representative  Is  the  naked  agent 
to  collect  for  the  wrongful  act,  and  pay  it 
over  to  the  distributees." 

In  L.  &  N.  R.  R.  Ck>.  ▼.  Street,  164  Ala. 
155,  51  South.  306,  20  Ann.  Cas.  877,  the 
court  says: 

"The  sum  recovered  is  not  an  asset  of  the 
decedent's  estate." 

In  the  case  of  Holt  v.  Stollenwerck,  174 
Ala.  213,  216,  66  South.  912,  It  is  said  by  the 
eoort: 


•In  prosecuting  sudi  action,  the  personal  ren- 
resentative  •  •  •  is  not  proeeedinf  to  re- 
duce to  possession  the  estate  of  his  decedent" 

Sturges  V.  Sturges,  126  Ky.  80,  102  S.  W. 
884,  12  L.  R.  A.  (N.  S.)  1014.  decides: 

"The  statutory  right  to  dispose  by  wm  of 
what  a  person  owns  at  the  time  of  his  deatli 
does  not  include  damages  which  may  b«  recov- 
ered for  his  wrongful  killing." 

Justice  McOleUan  In  Ortgwold  v.  OriswoU, 
lU  Ala.  677,  20  South.  439,  writes: 

"These  damages  In  the  hands  of  the  adram- 
istrator  were  assets  only  for  the  purposes  of 
distribution— they  were  not  subject  to  the  pay- 
ment of  debts  or  liabilities  of  the  decedent— and 
were  to  be  distributed  according  to  the  statute 
of  distribution  of  force  at  the  time  the  claim 
for  damages  accrued." 

It  is  true  that  Jndge  Dowdell  In  Cobb,  as 
Adm'x,  V.  Owen,  150  Ala.  410,  43  South. 
826,  decides  that  the  defendant  in  a  swlt  for 
the  wrongful  act  of  killing  deceased  cannot 
testify,  as  the  decedent's  estate  Is  interested 
In  the  result  of  the  suit;  yet  the  law  from 
the  beginning  of  the  statute  prev«its  the 
damages  for  the  wrong  going  Into  the  estate 
for  estate  purposes.  The  law  does  not  al- 
low the  administrator  to  permit  the  widow 
and  minor  children,  or  either,  to  have  any 
of  the  damages  as  exemptions  out  of  the 
estate  The  law  does  not  allow  the  damages 
to  be  paid  by  the  administrator  on  last  ill- 
ness, or  funeral  expenses  of  the  deceased. 
The  law  does  not  allow  the  administrator  to 
erect  a  monument  over  the  grave  of  the  de- 
ceased out  of  the  damages.  The  law  does 
not  allow  the  administrator,  out  of  the  dam- 
ages, to  pay  any  creditor  of  the  deceased. 
The  law  authorizes  the  administrator  to  col- 
lect it,  but  he  must  not  put  it  Into  the  estate, 
but  must  pay  It  to  the  distributees.  The  law 
does  not  permit  the  administrator,  If  he  fails 
In  the  suit,  to  pay  any  court  cost  out  of  the 
estate,  and  does  not  permit  the  courts  to  al- 
low Judgments  against  the  estate  for  costs. 

So,  is  the  estate  interested  in  the  result  of 
the  suit,  or  only  the  distributees  of  the  es- 
tate? We  think  the  estate  has  no  interest 
and  the  distributees  are  the  sole  beneficia- 
ries. It  la  a  penal  statute  to  pnnish  a 
wrongdoer  for  wrongfully  taking  human  life, 
and  give  the  fruits,  not  to  his  estate,  but 
to  the  distributees.  The  administrator  can 
collect  It ;  he  cannot  administer  it:  he  must 
pay  it  to  the  distributees. 

Is  the  estate  of  David  Edmondson  inter- 
ested in  the  result  of  this  suit?  If  It  wins, 
it  receives  no  damages;  if  It  loses.  It  pays 
no  cost  The  assets  of  the  estate  are  neither 
increased  nor  diminished  thereby.  It  does 
not  participate  in  the  profits,  and  shares 
none  of  the  losses,  when  the  suit  Is  ended  and 
the  result  declared. 

The  wrongdoer,  If  Indicted  for  murder  or 
manslaughter,  can  testify  oa  the  trial  as  to 
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tbe  facts  of  the  dtfBcnlty.  When  the  law 
authorises  him  to  be  ponlshed — poialieed 
for  the  wrongful  act— liy  the  administrator, 
In  dollars,  for  the  benefit  of  the  distributees, 
should  he  not  be  allowed  to  testify  as  to  the 
difficulty?  We  *Mn^r  Bo.  Kennedy  v.  Davis, 
171  Ala.  006,  65  South.  104,  Ann.  Cas.  191SB, 
225;  Hicks  V.  Barrett,  40  Ala.  2»1;  Grls- 
wold  v.  GrlBW«»ld,  111  Ala.  672,  20  South. 
437;  sections  4007,  2486,  Ck)de  of  1907;  12 
Encyc.  of  Bv.  pp.  741,  749,  and  cases  dted; 
Olftany,  Death  by  Wrongful  Act  (2d  Ed.)  |{ 
188.  190,  191. 

The  case  of  Cobb,  as  Adm'x,  t.  Owen,  160 
Ala.  410,  43  South.  826,  In  so  far  as  It  holds 
ttiat  the  estate  of  the  deceased  Is  Interested 
In  the  result  of  the  suit  as  to  disqualify  the 
defendant  as  a  witness,  is  in  conflict  with 
many  other  decisions  in  this  state,  and  is 
hereby  expressly  orerruled  to  this  extent 

This  court,  on  the  formeir  ajw^al,  stated 
the  law  as  to  the  admissicn  of  evidence  in 
this  case.  The  court  below  followed  the 
opinion  in  this  trial,  and  committed  no  er- 
ror prejudicial  to  the  def«idant  in  its  rul- 
ings. 

[7]  The  ciear  and  comprehensive  oral 
charge  of  the  court  and  the  many  written 
charges  given  at  the  request  of  the  defendant 
fully  covered  aU  the  law  applicable  to  the 
testimony  of  this  case.  Some  of  ttie  refused 
written  charges  are  good,  but  the  same  prin- 
difles  of  law  In  them  are  clearly  induded  in 
the  oral  or  written  diarges  given. 

The  assignment  of  error  as  to  the  Juror 
will  not  arise  on  another  trial,  and  there  is 
so  necessity  for  passing  thereon. 

Beversed  and  remanded. 

All  the  Justices  concur. 


(17  Ala.  App.  680) 

GARDNER  V.  STATE.    (8  Div.  725.) 

(Court  of  Appeals  of  Alabama.    June  22, 1920. 
Rehearing  Denied  Nov.  9,  1920.) 

I.  Crimlsal    law   «a>995(2)— Jadgment   entry 
held  to  sufflelently  show  defendant's  appear- 


A  judgment  entry  sbowing  that  defendant 
appeared  in  his  own  proper  person  and  was 
arraigned  was  a  sufficient  showing  of  the  fact 
in  the  record  as  against  an  objection  that  the 
Judgment  failed  to  show  that  the  "defendant 
appeared  in  open  court"  upon  bis  arraignment. 

2.  Criminal  law  <s=>829( I)— Refusal  Of  covered 
charge  not  error. 

It  is  not  error  to  refuse  a  requested  charge 
fully  covered  by  given  charge. 

3.  Criminal  law  «=9l036(l)— No  complaint  of 
introduotion  of  evidence  In  absence  of  ob- 
jeetlon. 

Appellate  court  in  a  criminal  case  is  not 
called  upon  to  pass  upon  the  relevancy  of  the 
testimony,  where  the  examinatioa  of  the  rec- 


ord shows  that  no  objection  was  made  to  the 
questions  elidtJng  It 

4.  Criminal  law  «s»365(l),  369(1,  IS),  371(1) 
—Evidence  of  other  crimes  whoa  admissible. 

Bvldence  of  a  distinct  similar  offense  is  not 
receivai)le  against  a  defendant  as  a  general  mle, 
but  such  evidence  is  admisaible  to  show  intent 
to  establish  the  identity  of  the  defendant  to 
make  out  the  res  gestie  or  to  malce  out  a  dtain 
of  drcumatantial  evidence  of  guilt  in  respect  to 
the  act  charged. 

5.  Larceny  «=368— State  need  show  only  that 
money  stolen  was  lawful  money  of  the  United 
Statac 

In  a  prosecution  for  grand  larceny,  all  that 
was  necessary  for  the  state  to  show  was  that 
the  money  taken  was  lawful  money  of  the 
United  States  and  the  property  of  the  complain- 
ing witness,  and  it  was  immaterial  that  the 
witness  conld  not  tell  whether  the  money  al- 
leged to  have  been  stolen  was  greenback.  Fed- 
eral Reserve  notes,  or  silver  certificates. 

8,  Criminal  law  <8=a7 19(1)— Statement  of  so- 

ilcltor  to  constitute  error  must  be  made  as 

fact  and  be  unsupported  by  evidence. 

In  order  to  constitute  reversible  error,  a 

statement  of  the  solidtoi'  in  the  argument  of 

a  case  must  be  made  as  a  fact  and  the  facta 

BO  stated  must  be  unsupported  by  the  evidence. 

7.  Larceny  €=341— Jury  may  Infer  that  purse 
stolen  from  one  pocket  was  taken  by  peraon 
found  attempting  to  pick  other  pocket 

If  a  purse  is  missed  from  one's  right  pock- 
et taken  without  his  knowledge,  and  in  a  few. 
minutes  he  finds  a  certain  person  trying  to  take 
money  out  of  his  left  pocket,  it  is  but  a  natural 
inference  that  such  pickpocket  got  the  money 
out  of  the  right  pocket,  and  court  did  noi 
err  in  so  instructing  the  jury  in  a  grand  larceny 
case. 

8.  Criminal  law  «b»3SI(3)— Filglit  of  aocnaed 
admissible. 

Flight  of  accnsed  is  circumstance  to  be  con- 
sidered by  the  jury  with  the  reasons  that 
prompted  it  in  determining  guilt 

Bricken,  P.  J.,  dissenting. 

Appeal  from  Circuit  Ooust,  Morgan  Coun- 
ty;  o:  Kyle,  Judge. 

Joe  Gardner  was  convicted  of  grand  lar- 
ceny, and  appeals.    Affirmed. 
Certiorari  denied  87  South.  888. 

C.  L.  Price,  of  Albany,  and  Wert  ft  Hut- 
son,  of  Decatur,  for  appellant 

J.  Q.  Smith,  Atty.  Gen.,  and  Harwell  Da- 
vis, Asst  Atty.  Gen.,  for  the  State. 

MERRITT,  J.  [1]  The  defendant  was  in- 
dicted, tried,  and  convicted  upon  a  charge 
of  grand  larceny.  The  evidence  was  to  the 
effect  that  Mr.  Johnson  left  home  early  one 
morning  to  attend  a  drcns  in  Albany,  Ala., 
and  that  shortly  after  leaving  home  he  had 
occasion  to  make  some  diange,  and  knew 
that  he  had  a  $10  bill,  two  |9  bills,  some  $1 
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bflla,  and  otber  money  In  his  right-hand 
pants  pocket  He  did  not  spend  the  money, 
and  he  also  had  some  money  In  his  left- 
hand  pants  pocket  He  first  missed  the 
money  out  of  lila  right  pocket  on  the  show 
gronnds,  about  10  o'clock  In  the  mpmlng, 
about  one  minute  and  a  lialf  after  the  de- 
fendant had  his  hand  in  witness'  left-hand 
nants  pocket  Witness  stated  he  knew  that 
he  had  the  money  In  his  right-hand  pocket 
just  as  he  started  to  go  down  to  the  drcus 
grounds,  but  could  not  say  positively  that  he 
had  It  In  bts  pocket  when  he  got  there; 
that  he  did  not  see  the  deljendant  take  his 
money.  The  defendant  testified  that  he  lived 
in  Birmingham  and  came  to  Albany  the  day 
of  the  drcus,  arriving  there  about  11  a.  nu, 
and  that  he  did  not  go  to  the  drcus  grounds 
until  some  time  in  the  afternoon;  that  he 
did  not  get  the  money.  The  first  insist- 
ence in  counsel's  brief  is  that  the  judg- 
ment fails  to  show  that  the  "defendant  ap- 
peared in  open  court"  upon  his  arraignment. 
The  judgmoit  entry  Shows  that  the  defend- 
ant appeared  in  his  own  proper  person,  and 
was  arraigned,  and  this  is  a  suflldent  show- 
ing of  this  fact  Dlx  V.  SUte,  147  AU.  70,  41 
South.  024;  Cawley  v.  State,  133  Ala.  128.  32 
South.  227. 

[21  The  defendant  contends  that  the  court 
erred  In  not  giving  the  following  written 
charge: 

"I  charge  yoD,  gentlemen  of  the  Jury,  that 
although  you  may  believe  from  the  evidence 
that  there  is  a  possibility  of  defendant's  guUt 
bat  the  law  requires  you  to  go  further  than 
the  mere  possibility  or  probability,  for  the  law 
requires  you  to  base  your  verdict  from  the  evi- 
dence adduced  from  the  witnesses  upon  the 
stand,  and  which  evidence  of  said  witness  yon 
must  believe  beyond  all  reasonable  doubt  and 
to  a  moral  certainty  that  defendant  is  guilty 
as  charged  before  you  can  possibly  find  the  de- 
fendant guilty." 

This  charge,  in  effect  means  that  the 
jury  must  be  convinced  of  the  guilt  of  the 
defendant  beyond  a  reasonable  doubt  and 
is  fully  covered  by  the  oral  and  written  giv- 
en charges,  and  therefore  its  refusal  con- 
stituted no  error.  Smith  v.  State,  165  Ala. 
50,  61  South.  610;  Underwood  v.  State,  179 
Ala.  9,  60  South.  842. 

[I]  The  court  permitted  the  state  to  in- 
troduce testimony  showing  that  this  defend- 
ant during  the  day  of  the  alleged  larceny, 
which  was  drcus  day,  was  seen  going  around 
through  the  crowd,  either  stealing  money 
from  the  pockets  of  various  people,  or  that 
be  was  attempting  to  do  sa  An  examina- 
tion of  the  record  shows  that  no  objection 
was  made  to  the  questions  elidtlng  this  tes- 
timony, and,  this  being  true,  this  court  is 
not  called  upon  to  pass  upon  the  relevancy 
of  this  testimony.  Smith  v.  State,  16  Ala. 
App.  646,  79  South.  802;  Downey  v.  State, 
116  Ala.  108,  22  South.  479;  Raymond  v. 
State,  164  Ala.  1,  46  South.  896, 


[4]  The  serious  fauMmos,  bowerer.  of 
oounsd  for  the  def^idant  being  that  sadi 
testimony  was  Irrelevant,  leads  ns  to  de- 
clare again  what  Is  our  conception  of  the 
law  bearing  on  testimony  of  this  diaracter. 
Tlie  evidence  in  this  case  was  entirely  dr- 
cumstantiaL  The  witness  Johnson,  who  lost 
the  money,  said  that  while  he  was  not  posi- 
tive, the  defendant  '^ooks  Just  like  the  man 
who  had  his  hand  In  my  potdcet  and  in  my 
best  judgment  he  is  the  man."  ^Hie  eoort 
limited  the  admission  of  this  testimony  to 
show  the  Intent  of  the  defendant  As  a 
general  rule,  evidence  of  a  distinct  slmQar 
offense  Is  not  receivable  against  a  defend- 
ant but  the  exception  is  that  sudi  evidence 
is  admissible  to  show  Intent  to  establish  the 
Identity  of  the  defendant  "to  make  oat  the 
res  gesta,  or  to  make  out  a  chain  of  cir- 
cumstantial evidence  of  guilt  In  respect  to 
the  act  charged."  Mason  et  aL  v.  SUte,  42 
Ala.  532;  Yarbrough  v.  State,  41  Ala.  405; 
Mcintosh  V.  State,  140  Ala.  137.  37  South. 
223;  MltcheU  v.  State,  140  Ala.  118,  37 
South.  76,  lOe  Am.  St  Be^  17;  Oassen- 
helmer  v.  State,  52  Ala.  813;  Ingram  v. 
State,  89  Ala.  247,  84  Am.  Dec.  782;  Scott 
V.  State,  160  Ala.  69,  48  South.  181. 

[II  Although  the  witness  Johnson  conld 
not  tell  whether  the  money  alleged  to  have 
been  stolen  was  greenback.  Federal  Reserve 
notes,  or  silver  certificates,  all  that  was  nec- 
essary for  the  state  to  show  was  that  it  was 
lawful  money  of  the  United  States  and  the 
property  of  Mr.  Johnson,  and  tills  was  done. 
Walker  y.  State,  85  South.  306.  Moreover, 
If  there  was  a  variance.  It  was  not  raised  as 
required  by  Supreme  Cktnrt  rule  34  (175  Ala. 
xxi). 

[I]  We  do  not  think  there  Is  any  merit  In 
the  objection  made  to  the  argument  of  the 
solidtor.  In  order  to  constitute  reversible 
error,  a  statement  by  a  solidtor  in  the  ar- 
gument of  a  case  must  be  made  as  a  fact 
and  the  fact  so  stated  must  be  unsupported 
by  the  evidence.  This  was  the  expression  of 
an  opinion  or  condusicm,  and  from  the 
state's  contention  was  supported  by  one 
phase  of  the  evidence.  Cross  v.  State,  68 
Ala.  476;  B.  R.,  L.  A  P.  Go.  v.  Gonzales,  183 
Ala.  276,  61  South.  80,  Ann.  Gas.  1916A,  543 ; 
Tossie  King  v.  State,  87  South.  701 ;  Bridge- 
forth  V.  State,  16  Ala.  App.  684,  80  South. 
158. 

[7, 1]  The  defendant  Insists  that  the  court 
committed  error  in  charging  the  jury  (in 
effect)  that  if  they  found  beyond  a  reason- 
able doubt  that  Mr.  Johnson  had  money  In 
his  pocket  on  the  date  it  Is  alleged  to  have 
been  taken,  and  that  ttie  defendant  without 
the  knowledge  or  consent  of  Mr.  Jolmson 
put  bis  hand  in  one  of  his  (Mr.  Johnson's) 
pockets,  and  that  afterwards  Mr.  Johnson, 
if  he  had  money  In  the  otber  pocket  found 
It  to  be  gone,  the  jury,  if  they  saw  proper, 
could,  infer  from  the  tact,  if  a  fact,  that  tbe 
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defendant  put  bis  -hand  In   tbe  left-hand  [  tlve  cfaai:ge  requested  by  blm  aboald  have 


pocket  of  Mr.  Johnson,  that  defendant  was 
the  person  who  took  the  money  out  of  the 
right-hand  pocket  of  Mr.  Johnson,  If  In  fact 
any  money  was  taken  out  of  Mr.  Johnson's 
right-hand  pocket  We  do  not  agree  with 
counsel  for  the  defendant  In  Uieir  contention, 
but  think  this  could  have  been  a  legitimate 
inference  from  the  facts  set  out,  and  that  It 
was  well  within  the  province  of  the  Jury  to 
make  such  Inference,  if  the  evidence  war- 
ranted it,  and  within  the  province  of  the 
court  to  so  instruct  them.  Many  inferences 
of  tbe  most  serious  nature,  and  the  most 
commonplace,  as  for  that,  are  often  drawn 
from  a  given  set  of  facts;  In  fact,  from  un- 
questioned facts  the  most  le^tlmate  infer- 
«nce8  are  drawn.  If  my  purse  Is  missed 
from  my  right  pocket,  taken  without  mjr 
knowledge,  and  in  a  few  minutes  I  find  John 
Jones  trying  to  take  money  out  of  my  left 
pocket,  it  is  but  a  natural  Inference  that  he 
got  the  money  out  of  my  right  pocket.  Nei- 
ther was  tlds  a  diarge  on  the  effect  of  the 
evidence,  but  a  statement  of  how  the  Jury 
might  consider  it  should  they  find  certain 
facts  to  exist,  just  tlie  same  as  a  Jury  might 
infer  malice  from  the  use  of  a  deadly  weap- 
on under  certain  circumstances.  Just  so  the 
flight  of  the  accused,  if  the  jury  should  be- 
lieve was  from  a  consciousness  of  guilt.  Is 
one  of  a  series  of  circumstances  to  be  con- 
sidered by  tbe  jury,  with  the  reasons  that 
prompted  it,  by  wlilch  an  Inference  of  guilt 
may  be  raised. 

There  is  no  error  in  the  record,  and  the 
Judgment  is  atBrmed 

Affirmed. 

SAMFORD,  J.,  eoncura, 

BBIOKBN,  P.  J.  (dissenting).  The  writer 
Is  constrained  to  dissent  from  the  conclusion 
reached  by  a  majority  of  this  court.'  My 
dissent  Is  predicated  on  the  questions  of  law 
as  dealt  with  by  the  majority,  as  well  as 
upon  the  questions  of  fact.  As  to  the  latter, 
however,  I  shall  content  myself  by  stating 
that  in  my  opinion  the  facts  contained  in 
the  record  and  the  inferences  to  be  drawn 
therefrom  do  ilot  show,  by  the  high  degree 
of  proof  necessary  to  a  conviction,  that  any 
crime  has  been  committed ;  furthermore,  the 
identity  of  the  defendant  as  shown  by  the 
testimony  is  very  vague  and  uncertahi.  I 
recognize  tliat  the  views  of  an  individual 
Judge  on  questions  of  fact  are  of  but  slight 
concern  to  any  one  unless,  of  course,  such 
views  are  adopted  by  at  least  a  majority  of 
the  court;  therefore  I  shall  refrain  from 
dealing  specifically  with  the  to  me  patent 
discrepancies  so  clearly  apparent  In  this  con- 
nection, and  shall  content  myself  by  stating 
that  In  m)  opinion  the  case  against  defend- 
ant was  not  made  out,  and  that  the  afSrma- 


t>een  given. 

The  proposition  of  law  upon  which  I  differ 
with  my  Associates  Is  the  ruling  of  the 
court  upon  the  objections  interposed  to  the 
argument  of  the  solicitor.  There  were  three 
separate  and  distinct  statements  of  the -so- 
lictor made  in  argument  to  which  timely  ob- 
jections were  Interposed  and  proper  motion 
:nmde  tor  their  exclusion;  the  court  in  each 
instance  ruling  adversely  to  tbe  defendant. 
The  statements  were  as  follows:  (1)  "Gentle- 
men, are  you  going  to  allow  that  pickpocket 
sitting  over  there  (referring  to  defendant) 
to  go  free?"  (2)  "They  don't  lllse  for  me  to 
call  Joe  (the  defendant)  a  pickpocket"  (S) 
"This  defendant  Is  a  pickpocket  and  has 
been  following  this  circus  around." 

While  I  am  clearly  of  the  ppini<m  that 
each  of  these  statements  were  unauthorized 
and  not  legitimate  arguments,  as  they  were 
statements  of  facts,  not  predicated  upon  the 
evidence,  and  that  It  did  not  lie  In  the  mouth 
of  the  solicitor  to  decide  these  vital  ques- 
tions, to  the  contrary  this  most  important 
duty  devolved  upon  the  Jury,  I  cannot  see 
where  there  is  room  for  doubt  or  argument 
as  to  the  statement  numbered  (?)  quoted 
above,  "This  defendant  Is  a  pickpocket  and 
has  been  following  this  drcns  around." 
Whether  the  defendant  was  a  piclrpocket 
was  a  question  for  the  Jury  to  decide  from 
all  the  evidence  In  the  case,  but  even  the 
jury  were  not  authorized  to  find  that  "the 
defendant  had  been  following  this  circus 
around,"  as  there  was  absolutely  no  evidence 
of  any  character  In  the  entire  record  to  sup- 
port such  a  finding,  and  therefore  the  solici- 
tor brought  himself  within  the  Inhibition  of 
the  rule  which  prescribes  tbe  limits  of  fair 
discussion;  the  rule  being  that  "the  state- 
ment must  be  made  of  fact;  the  fact  stated 
must  be  unsupported  by  any  evidence  and 
must  be  iwrtinent  to  the  issue,  or  its  natural 
tendency  must  •  ♦  •  be  to  influence  the  find- 
ing of  the  Jury,"  Cross  v.  State,  68  Ala.  476. 
As  before  stated,  there  was  nothing  In  the 
record  authorizing  this  unwarranted  state- 
ment of  fact  That  it  was  pertinent  to  the 
issue  and  its  natural  tendency  calculated  to 
Influence  the  finding  of  the  Jury  cannot  be 
questioned.  I  refrain  from  a  reiteration,  so 
often  expressed,  of  the  duty  devolving  upon 
a  trial  Judge  In  questions  of  this  character, 
realizing  he  is  called  upon  to  perform  a  re- 
sponsible and  at  the  same  time  a  very  deli- 
cate duty  when  passing  upon  tbe  freedom  of 
counsel  in  the  argument  of  their  cases,  but 
do  think  that  when,  as  in  this  Instance,  there 
occurs  an  unwarranted  abuse  of  this  free- 
dom of  argument  'and  privilege  of  counsel, 
the  trial  Judge  not  only  should  Interfere 
and  restrain  such  abuse,  but,  if  It  should 
appear  necfessary,  should  rebuke  counsel 
guilty  thereof,  and  he  should  by  positive  and 
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explicit  liutmctlonB  dlsabme,  as  tar  aa.pnc- 
tlcable,  the  minds  of  the  Jury  of  any  preju- 
dicial Impression  engendered  thereby  or 
whlcb  were  calcnlated  to  be  tfans  engender- 
ed. I  am  of  the  (pinion  that  the  test  should 
be,  not  that  actual  injury  resulted,  but  was 
th6  unwarranted  statement  calculated  to  or 
might  it  have  created  such  prejudicial  Im- 
pressions upon  the  minds  of  the  Jury? 

The  rulings  of  the  court  excepted  to  in 
this  connection  were  error  and  should  effect 
a  reversal  of  the  Judgment  of  conviction,  and 
tba  cause  should  be  remanded  In  order  that 
tbe  defendant  should  be  accorded  a  fair  and 
Impartial  trial  by  Jury  upon  the  evidence  in 
the  case,  and  not,  as  here,  be  tried  upon  the 
unwarranted  and  unauthorized  statements 
of  fact  by  the  solicitor  which  were  wholly 
unsupported  tj  (u>7  evidence  adduced  upon 
the  trlaL 

(106  Ala.  W) 

GARDNER  v.  STATE.     (8  DIv.  304.) 

(Supreme  Court  of  Alabama.    Nov.  25,  1920.) 

Certtorarl  to  CSonrt  of  Appeals. 

Petition  by  Joe  Oardner  for  certiorari  to 
Court  of  Appeals  to  review  and  revise  a  judg- 
ment of  said  court  (87  South.  88S)  rendered 
on  the  appeal  of  petitioner  against  the  State. 
Wilt  denied. 

Wert  A  Hutson,  of  Decatur,  for  appellant. 

J.  Q.  Smith,  Atty.  Oen.,  for  the  SUte. 

FEB  CURIAM.  Petition  of  Joe  Gardner  for 
certiorari  to  court  of  appeals  to  review  and 
revise  the  judgment  of  said  court  rendered  on 
the  appeal  of  Joe  Oardner  against  the  state. 
Wilt  denied. 

C12B  Hlsii  228) 

SLATTERY  v.  P.  L.  RENOUDET  LUMBER 
CO.,  Limited.     (No.  21724.) 

(Supreme   Court   of  Mississippi,   Division   B. 
April  18,  1921.) 

(BvUahu*  hv  th«  Court.) 

1.  Attaohment  «=s>63  —  Garnishment  «=>I09— 
Agent  may  attaoh  property  sold  for  oommls- 
sloii,  bnt  cannot  attach  bsyer's  property  for 
seller's  debt;  attachmsnt  fails  where  buyer 
was  garnished  after  paying  purchase  money. 

Where  an  agent  suing  for  commission  de- 
pends on  making  a  sale  to  give  him  a  right  to 
a  commission,  he  may  attach  or  seize  the  prop- 
erty sold  for  the  commission.  He  is  not  enti- 
tled, in  such  case,  to  attach  the  property  of 
the  buyer  for  the  debt  of  the  seller.  And  where 
a  sale  is  made  and  the  purchase  money  paid 
before  garnishment  is  served,  and  where  no 
property  of  the  defendant  is  attached,  save 
that  sold  by  the  agent,  the  attachment  fails. 

2.  Attaohment  «=>I77— Lien  exists  only  when 
property  seized;  Ilea  does  not  relate  back  to 
filing  of  bill. 

An  attachment  lien  does  not  arise  from  the 
filing  of  a  bill,  bat  only  exists  when  the  prop- 


erty is  seised.  It  does  not  relste  baek  to  the 
date  of  the  filing  of  the  bill,  bnt  dates  from  the 
seisnre  under  the  writ. 

3.  Attaohmeit  «=»294— Where  praperty  be> 
longing  to  third  persons  Is  seized,  tksy  wuy 
iBtarveae  te  eaaoel  lis  paadeos  nottoa. 

Where  an  attachment  is  sued  out  in  the 
ehanceiy  court  and  property  is  seized,  which 
belongs  to  third  persons,  and  lis  pendens  notice 
is  filed  describing  property  not  belonging  to  the 
defendant,  but  belonging  to  such  third  persons, 
such  person  may  intervene  In  the  suit  to  pro- 
tect this  property  and  to  cancel  Us  pendens 
notices  affecting  such  property  or  bedouding 
the  title  of  such  persons. 

Appeal  from  Ghanoeiy  Court;  Adams 
County;  R.  W.  Cutrer,  Chancellor. 

Action  by  Edward  Xx  Slattery  against  tbe 
Southwestern  Lumber  &  Box  Company,  with 
the  P.  li.  Benoudet  Lumber  (Company,  Lim- 
ited, as  garnishee.  EYom  orders  overruling 
certain  motions,  and  a  decree  discharging 
the  garnishee  and  canceling  a  notice  of  lis 
pendens,  plaintiff  appeals.     Afilrmed. 

See,  also,  120  Mlsa.  621,  82  South.  8S2. 

A.  H.  Oelsenberger,  of  Natchez,  for  appel- 
lant 

Batcliff  &  Kennedy,  of  Hatches,  for  ap- 
p^ee. 

BTHRIDOB,  J.  The  appellant,  acting  as 
a  real  estate  agent,  and  representing  the 
Southwestern  Lumber  &  Box  Company,  un- 
dertook to  sell,  and  did  sell,  to  the  appellee 
the  Benoudet  Lumber  Company,  Limited., 
certain  timber  lands  situated  in  Adams  and 
Wilkinson  counties,  and  after  the  sale  was 
made,  and  before  the  deed  was  returned  to 
Natchez  for  recordation,  this  attachment 
was  sued  out  against  the  Southwestern  Lum- 
ber &  Box  Company,  in  the  chancery  court, 
and  the  appellee  Benoudet  Liunber  Company 
was  made  a  party  and  served  as  a  defendant 
and  as  garnishee.  But  before  the  service  of 
the  process  oa  defendant  the  Benoudet  Lum- 
ber Company,  the  deed  was  returned  and 
placed  to  record.  The  appellee  Benoudet 
Lumber  Company  filed  an  answer  denying 
that  it  was  indebted  to  the  Southwestern 
Lumber  &  Box  Company,  or  that  It  had 
property  .belonging  to  the  said  company,  or 
that  It  knew  of  others  having  such  property, 
and  also  denied  that  the  Southwestern  Lum- 
ber &  Box  Company  owned  any  of  the  land 
described  In  the  bill,  or  any  Interest  therein. 
The  Southwestern  Lumber  &  Box  Company 
did  not  appear,  and  was  served  only  by  pub- 
lication; it  being  a  nonresident  of  the  state 
of  Mississli^I. 

The  court,  on  the  bearing  on  motimi,  dis- 
charged the  garnishee,  the  Benoudet  Lum- 
ber Company,  and  entered  an  order  cancel- 
ing the  lis  pendens  notice  filed  In  the  two 
counties;  from  which  order  canceling  the  Us 
pendens  notice  a  formal  appeal  was  prose- 
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cnted  to  tbls  court,  and  the  judgment  can- 
celing the  Us  pendens  notice  was  reversed 
nntil  the  lasne  between  the  appellant  and 
the  Southwestern  Lnmber  &  Box  Company 
should  be  determined  In  the  court  below. 
The  former  appeal  is  reported  in  120  Miss. 
«21  et  seq.,  82  South.  S32. 

Subsequent  to  the  attachment  being  serr- 
ed,  the  Renoudet  Lumber  Company  sold  the 
timber  and  timber  lands  involved,  to  the 
Waddell-WllHams  Lumber  Company,  a  Lou- 
isiana corporation,  and  after  the  cause  was 
remanded  to  the  court  below,  this  company 
filed  a  petition  to  be  permitted  to  intervene 
to  protect  Its  rights  and  to  have  the  lis  pen- 
dam  notice  canceled  as  against  its  lands  In 
Wilkinson  county;  and  the  appellee  the 
Renoudet  Lumber  Company  moved  to  cancel 
the  lis  pendens  notice  as  to  the  lands  in 
Adams  county. 

The  attachmait  was  levied  on  the  lands  in 
Wilkinson  county  on  September  11th  and  lis 
pendens  notice  sent  with  the  process,  but  no 
defendant  was  served  in  Wilkinson  county, 
and  no  property  therein  attached  except  that 
involved  in  the  sale  on  which  the  dalm  of 
Che  complainant  is  founded. 

There  was  no  proof  taken  by  the  com- 
Idainant  to  show  ownership  of  the  timber  or 
any  interest  therein  in  the  Southwestern 
Lumber  ft  Box  Company,  other  than  the  at- 
tachment proceedings  and  the  deed  from  the 
Southwestern  Lumber  &  Box  Company  to 
the  Renoudet  Lumber  Company,  and  no  oth- 
er property  was  attached. 

The  following  assignments  of  error  are 
filed: 

(1)  The  court  erred  In  tendering  the  decree 
of  February  9,  1920,  discharging  the  attach- 
ment and  canceling  notice  of  lis  pendens  as 
to  lands  in  Adams  coimty. 

(2)  The  court  erred  In  overruling  the  mo- 
tion of  the  appellant  that  the  Waddell- Wil- 
liams Lumber  Company  should  not  be  heard 
until  the  appeal  cost,  taxed  to  the  Renoudet 
Lnmber  Company  by  this  court,  but  paid  by 
the  ai9)ellant,  has  been  paid  by  the  said 
Waddell-Wllllams  Lumber  Company  or  the 
Renoudet  Lumber  Company. 

(3)  The  court  erred  in  overruling  the  mo- 
tion of  appellant  that  neither  the  Waddell- 
Williama  Lumber  Company  nor  the  Renou- 
det Lumber  Company  could  be  heard  in  the 
cause. 

(4)  The  court  erred  in  sustaining  the  mo- 
tion of  the  Waddell-WiUlams  Company  in 
rendering  a  decree  therein  discharging  the 
attachment  and  canceling  the  notice  of  lis 
pmdens  as  to  lands  in  Wilkinson  county, 
levied  on  in  this  suit 

[1]  The  decree  of  February  9,  1920,  dis- 
charging the  attachment  and  canceling  the 
notice  of  lis  pendens  as  to  the  Adams  coun- 
ty lands,  we  think,  was  proper  because  it 
clearly  appears  that  the  appellant's  suit  is 
based  (m  a  commission  claimed  from  the 


Southwestern  Lumber  ft  Box  Company  for 
the  sale  of  the  lands  in  controversy  to  the 
Renoudet  Lumber  Company,  and  that  the 
purchase  money  was  paid  for  these  lands  pri- 
or to  the  service  of  the  attachment  and  gar- 
nishment. The  appellant  does  not  contest, 
or  did  not  contest,  the  answer  to  the  gar- 
nishee, the  Renoudet  Lumber  Company,  that 
it  had  paid  the  purchase  money  and  owed 
the  Southwestern  Lumber  ft  Box  Company 
nothing  at  the  time  of  the  service  of  the 
writ.  The  suit  could  not  be  sustained  unless 
the  said  company  owed  the  Southwestern 
Lumber  ft  Box  Company  some  money,  or  un- 
less the  said  lumber  company  owned  some 
property,  other  than  that  attached  by  the 
complainant,  in  the  state  In  which  it  was 
attached.  The  appellant  cannot  contend 
that  the  company  owned  an  Interest  in  the 
property  because  the  foundation  of  his  claim 
to  a  commission  depends  upon  a  sale  of 
property,  and  there  is  no  pretense  that  the 
property  attached  is  not  the  property  sold 
by  the  Southwestern  Lumber  ft  Box  Com- 
pany to  the  Renoudet  Lumber  Company. 

[2]  It  further  appears  that  the  deed  from 
the  Southwestern  Lnmber  ft  Box  Company 
to  the  appellee,  Renoudet  Lumber  Company, 
was  executed  and  delivered  prior  to  the 
service  of  the  attachment  and  the  filing  of 
the  Its  pendens  in  Adams  county.  Xo  lien 
could  be  established  until  the  writ  was  serv- 
ed. It  is  the  seizure  of  property  under  at- 
tachment proceedings  that  creates  the  lien  on 
the  property;  inasmuch  as  no  pn^erty  ex- 
cept that  sold  by  complainant  was  attached, 
the  attachment  fiilla 

[3]  The  contention  tliat  the  appellees 
Waddell-Wllllams  Lnmber  Company,  who 
bought  from  the  Renoudet  Lumber  Company 
subsequent  to  the  attachment,  should  not  be 
allowed  to  Intervene,  and  that  the  Renoudet 
Lumber  Company  should  not  be  allowed  to 
reappear  in  court  and  make  motion  to  can- 
cel the  lis  pendens  notice  after  It  had  been 
dtsdiarged  by  the  former  judgment  as  gar- 
nishee, is  also  unsound  in  our  opinion.  The 
lis  pendens  notice  would  appear  to  create  a 
cloud  on  the  title  of  these  appellees.  It 
might  seriously  affect  their  ability  to  sell  or 
finance  said  property  so  long  as  the  attach- 
ment proceedings  stood  against  them.  It  is 
true  it  could  file  a  separate  bill  to  have 
these  notices  canceled,  but  we  think  it  could 
also  intervene  and  prevent  the  establishment 
of  a  doud  by  a  judgment  of  the  court 
Whenever  a  party  has  a  claim  to  property 
in  litigation,  which  might  be  adversely  af- 
fected by  the  litigation,  though  he  is  not  a 
party  to  the  litigation,  he  may  I>ecome  a 
party  on  motion  for  the  purpose  of  protect- 
ing his  own  property  from  being  jeopardized 
or  his  title  from  being  beclouded. 

There  is  no  merit  in  the  contention  of  the 
appellant  that  the  appellee  should  have  been 
required  to  pay  the  costs  incurred  on  the 
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former  appeal  before  coming  Into  conrt'to 
protect  tbelr  rights.  The  judgment  can  be 
enforced  on  execution.  But  If  it  cannot  be 
ccdlected  on  execntlon,  there  Is  no  such  con- 
nection between  the  duty  to  pay  the  judgment 
and  the  right  sought  to  be  enforced  here  as 
wonld  prevent  a  party  coming  into  equity 
for  the  purpose  of  preventing  an  Injustioe 
being  done  him  or  his  property  by  affecting 
the  title  to  his  property. 

On  the  facts  in  the  present  record,  we 
tblnk  the  chancellor  was  justlfled  In  render- 
ing the  decree  as  rendered,  and  the  Judg- 
ment will  be  afllrmed. 

Affirmed. 

(12S  Mi».  K6) 

STATE  ex  rel.  BERRY,  DIst.  Atty.,  v.  HUND- 
LEY at  aL    (No.  21659.) 

(Sapreme  Court  of  Miasiasippi,  DlTlsion  A. 
April  11,  1921.) 

(Byllalut  ly  the  Oovrt.) 

1.  onoers  «S3I26— Bond  of  oflleer  blBdlng  oa 
every  pertoa  who  $ubtorib«s  It. 

A  bond,  delivered  and  approved  as  a  bond 
of  a  public  officer  required  by  law  in  order  that 
he  may  hold  and  receive  the  emoluments  of  the 
office,  is  binding  on  every  person  who  subscribes 
it  under  the  provisions  of  section  8463,  C!ode 
of  1906  (aection  2801,  Hemingway's  Code),  al- 
though the  office  is  erroneously  described 
therein. 

2.  Offloort  «S9I23— Bond  of  offloer  seourlty  for 
duties  sobaoqueatty  Imposed  on  him. 

The  bond  of  a  public  officer  ia  a  security, 
not  only  for  the  performance  of  the  duties 
incumbent  on  him  when  the  bond  was  executed, 
but  for  audi  other  duties,  not  different  in  kind, 
which  the  Legislature  may  thereafter  impose 
on  him. 

3.  Counties  «e398(I)  —  Loss  through  Issuance 
by  treasurer  of  reoslpt  for  moneys  derived 
from  bonds  before  It  came  into  his  possession 
covered  by  bond. 

It  Is  the  duty  of  a  county  treasurer  not  to 
issue  a  receipt  for  money  derived  from  the 
aale  of  county  bonds  until  the  money  has  come 
into  his  possession,  and  any  loss  resulting  to 
the  county  because  of  the  issuance  by  the  treas- 
urer of  such  a  receipt  before  actually  receiving 
the  money  is  covered  by  his  official  bond. 

4.  Counties  9=998(1)  —  Treasurer's  bond  se- 
curity for  purohaae  money  of  bonds  prema- 
turely receipted  for. 

Where  a  treasurer  of  a  county  enables  a 
bank  to  receive  the  purchase  money  of  bonds 
sold  by  the  bank  for  the  county  by  delivering 
to  the  bank  his  receipt  for  the  money  to  be 
delivered  by  it  to  the  purchaser  of  the  bonds, 
and  fails  to  collect  such  money  from  the  bank 
and  turn  it  over  to  his  successor  in  office,  bis 
official  bond  ia  security  therefor,  although  his 
successor  could  have  himself  collected  the  mon- 
ey from  the  bank. 

Appeal  from  Chanoery  Court,  Tishomingo 
County;    A.  J.  Mclntyre,  (3ianceUor. 


Suit  by  the  State,  od  the  relation  of  J.  E. 
Berry,  for  the  use  of  Tishomingo  County 
against  W.  N.  Hundley  and  others.  Decree 
for  defendants,  and  plaintiff  appeals  Re- 
versed, and  decree  against  defendants. 

W.  J.  Lamb,  of  Corinth,  for  appellant 
Boone  &  Woraham,  of  Corlntb,  for  appel- 
lees. 

SMITH,  O.  J.  This  Is  a  suit  upon  the 
bond  of  W.  M.  Hundley,  a  former  treasur- 
er of  Tishomingo  county,  KDbs.,  to  recover 
money  of  the  county  which  came  into  the 
hands  of  the  treasarer,  and  for  which  he 
fftlled  to  account 

Hundley  assnmed  the  office  of  treasurer 
of  Tishomingo  county  In  January,  1908,  and 
In  May,  1908,  his  bond  was  adlndged  Insuffi- 
cient by  the  board  of  supervisors  and  an  or- 
der was  entered,  directing  him  to  execute 
a  new  bond,  pursuant  to  which  tlie  bond 
here  sued  on  was  ezecnted  and  approved. 
The  bond  redtes: 

"Whereas,  the  above  bounden  W.  M.  Hund- 
ley was  duly  elected  to  the  said  office  of  county 
treasarer  general  county  funds  of  said  county 
of  ^shomingo  on  the  Btk  day  of  November,  A. 
D.  1007,  for  the  term  of  four  years,  from  the 
first  Monday  of  January  A.  D.  1908: 

"Therefore  the  condition  of  this  obligation  is 
sndi  that  if  the  said  W.  M.  Hundley  shall  faith- 
fully perform  and  discharge  all  of  the  duties 
of  said  office  of  treasurer  general  county  funds 
and  all  acts  and  things  required  by  law,  or  in- 
cident to  the  said  office  of  county  treasurer  of 
Tishomingo  county,  Mississippi,  during  his  con- 
tinuance therein,  then  the  above  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and 
virtue." 

When  the  bond  was  executed  the  duty  of 
the  county  treasurer  was  to  "keep  the 
moneys  of  the  county,  and  to  disburse  the 
same  agreeably  to  law";  to  "faithfully  ob- 
serve and  discharge  all  tJie  duties  that  may, 
from  time  to  time,  be  required  of  him;  and 
at  the  expiration  of  his  office,  he  shall  de- 
liver to  his  successor  all  money,  •  •  • 
belonging  to  the  county."  Section  978,  Code 
of  1906  (section  4157,  Hemingway's  (3ode). 

Chapter  149,  Laws  of  1910,  approved 
March  3,  1910,  provides  for  the  construc- 
tion by  the  boards  of  sui)ervIsors  of  one  or 
more  highways  in  one  or  more  of  the  super- 
visors' districts  of  a  county,  and  to  Issue 
and  sell  the  bonds  of  the  district  or  dis- 
tricts In  order  to  obtain  money  with  which 
to  construct  the  highway  or  highways.  Sees 
tlon  6  of  this  diapter  provides  that  the 
treasurer  of  the  county  shall  be  the  treasur- 
er of  the  funds  arising  under  the  provisions 
of  the  statute  and  liable  on  his  bond  there- 
for. 

In  1911  the  board  of  supervisors  of  Tish- 
omingo county  issued  bonds  at  one  of  the 
supervisors'  districts  of  Tishomingo  county 
under  the  provisions  of  this  statute  to  the 


«s»For  othsr  oaass  s*«  sun*  topic  and  KET-IfOM BBR  Is  all  K«r-Numba«d  DIcssts  and  Ivdexss 


■Digitized  by 


Google 


MiaaJ  STATE  ▼. 

amomit  of  $35,000,  the  Bale  of  wbicta  was  ne- 
gotiated for  the  county  by  the  Tishomingo 
Banking  Company.  Thi«  banking  company 
was  not  a  connty  depository,  but  Hundley 
kept  the  county's  money  cm  deposit  with  It. 
The  bonds  were  B<fld  by  the  banking  com- 
pany to  the  Bank  of  Commerce  &  Trust  Com- 
pany of  Memphis,  Q?enn.,  the  cashier  of 
which  delivered  to  the  Tishomingo  Bank- 
ing Company  his  check  for  the  amount  of 
the  bonds  payable  "to  the  order  of  tresBur- 
er  of  Tishomingo  county,  Mississippi,  when 
accompanied  by  a  receipt  of  county  treasur- 
er on  form  suiqidled  by  us."  This  Che<^ 
was  Indorsed  by  Hundley,  and  the  receipt 
referred  to  therein  was  signed  by  him,  and 
both  were  delivered  by  blm  to  the  Tishomin- 
go Banking  Company,  which  delivered  the 
bonds  and  cashed  the  check  about  three 
weeks  before  the  expiration  of  Hnndley's 
term  of  office.  Hundley  did  not  account  to 
his  successor  for  the  money  received  from 
the  sale  of  these  bonds,  and  claims  not  to 
have  known  that  the  sale  had  been  consum- 
mated. The  money  received  for  the  bonds 
was  entered  by  the  Tidunningo  Banking 
Oomitany  on  Its  books  to  the  credit  of  the 
"Good  Boads  Fund  District  No.  1."  T3ils 
bank  afterwards  became  insolvent,  but  the 
county  sacceeded  in  collecting  from  its  re- 
ceiver a  portion  of  the  money  received  by  It 
for  the  bonds.  Tills  suit  is  to  recover  from 
the  treasurer  and  his  bondsmen  the  balance 
of  this  fund.  There  was  a  decree  pro  con- 
fesso  against  Hundley,  but  the  bondsmen 
answered,  denying  liability,  and  on  final 
hearing  the  bill  was  dismissed  as  to  thenu 
and  the  state  has  appealed  to  this  court. 

The  contentions  of  the  appellees  arei 
First  the  bond  referred  to  covers  the  gen- 
eral county  fund  only,  and  not  special  funds 
of  the  character  here  in  question;  second, 
the  bond  does  not  cover  duties  imposed  upon 
the  treasurer  after  it  was  executed;  third, 
the  money  arising  from  the  sale  of  the  bonda 
did  not  come  Into  Hundley's  actual  posses- 
sion and  conb-ol;  fourth,  the  money  arising 
from  the  sale  of  the  bonds,  having  been 
credited  by  the  Tishomingo  Banking  Com- 
pany to  the  credit  of  the  good  roads  fund 
district  No.  1,  the  right  thereto  passed  to 
Hundlejr's  successor  by  operation  of  law 
when  he  assumed  the  office. 

[1]  First  The  fact  that  Hnndley's  olBce 
was  erroneously  described  In  the  bond  as 
"county  treasurer  general  county  funds  of 
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said  county  of  Tishomingo"  will  not  relieve 
the  appellees  of  liability  thereon  for  the 
funds  here  in  question,  for  the  bond  was 
subscribed  by  them  and  delivered  and  ap- 
proved as  the  bond  required  of  Hundley  by 
section  3469,  Code  of  1006  (section  2807, 
Hemingway's  Code),  in  order  that  he  might 
continue  to  hold,  and  receive  the  emolu- 
ments of,  the  office  of  county  treasurer,  and 
vfhea  such  is  the  case  the  bond  is  binding  on 
every  one  who  subscribes  it  to  the  same  ex- 
tent that  it  would  have  been  had  the  office 
of  the  principal  obligor  been  properly  de- 
scribed therein.  Section  3463,  Code  of  1906 
(section  2801,  Hemingway's  Code). 

[2]  Second.  The  duty  imposed  on  county 
treasurers  of  receiving  and  disbursing  the 
money  derived  by  the  county  from  the  sale 
of  bonds  issued  under  the  provisions  of 
chapter  149,  Laws  of  1910,  is  in  no  way  dif- 
ferent in  kind  from  the  duty  of  recelvlfig 
and  disbursing  other  moneys  of  the  county, 
and  an  official  bond  is  security,  npt  only  for 
the  i>erformance  of  the  duties  incumbent 
upon  the  officer  when  executed,  but  for  such 
other  duties,  not  difterent  in  kind,  whidh 
may  be  thereafter  imposed  by  the  Iieglsla- 
ture  upon  him.  Dealo  v.  State,  60  Miss. 
949;  22  R.  C.  L.  603;  2T  Amer.  &  Eng.  Etac. 
Law,  2d  Ed.,  S42. 

[3]  Third.  It  Is  immaterial  whether  the 
money  paid  by  the  Bank  of  Commerce  & 
Trust  Company  of  Memphis,  Tenn.,  for  the 
bonds  came  into  Hundley's  actual  posses- 
sion or  not,  for  it  was  his  duty  to  have  ob- 
tained possession  of  the  money  before  issu- 
ing a  receipt  therefor,  and  because  of  his 
failure  to  discharge  this  duty  the  Bank  of 
Commerce  &  Trust  Company  obtained  the 
l>onds,  but  the  county  failed  to  obtain  the 
money  therefor,  and  the  txmd  sued  on  covers 
the  "discharge"  of  "all  the  duties  that  may, 
from  time  to  time,  be  required  of  him." 

[4]  Fourth.  It  is  true  that  Hundley's  suc- 
cessor had  the  right  to  collect  this  money 
from  the  Tishomingo  Banking  Company,  but 
that  does  not  relieve  the  appellees,  for  it  was 
Hundley's  duty  to  have  collected  it  himself 
from  the  purchaser  of  the  bonds,  and  to  have 
paid  it  over  to  his  successor. 

The  decree  of  the  court  below  in  so  far  as 
it  dismissed  the  bill  will  be  reversed,  and  a 
decree  wUl  be  rendered  here  against  the  ap- 
pellees for  the  money  sued  for,  not  to  exceed 
in  amount  the  penalty  of  the  boaA. 

Reversed,  and  decree  here. 
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SOVEREIGN  CAMP,  W.  O.  W,  V.  MILLER. 
(No.  2I67Z)* 

(Bapreme  Court  of  Mississippi,  Di^sion  A. 
April  11,  1921.) 

(Bvllahiu  It  th«  Oomrt.) 

1.  Innrance  «s>7l9(l)— Certlflcata  provision 
that  member's  oontract  is  governed  by  laws 
of  society  is  binding  If  ohange  made  thereby 
Is  reatonabl*  and  bofora  benefit  becomes  pay- 
•Me. 

A  provision  in  an  insnranee  certificate  that 
tile  contract  is  foremed  by  the  laws  of  the  so- 
ciety then  in  force  or  adopted  thereafter  is  ral- 
id  and  binding  npon  the  beneficiary,  provided 
■ubeequent  changes  of  contract  axe  reasonable 
and  made  before  benefit  accrues. 

2.  Insnranoa  «=»7I9(I)— Naw  limltatlM  as  to 
time  for  salt  held  void. 

Where  a  life  insurance  contract  in  a  (ra- 
tetnal  order  is  governed  by  the  laws  of  the  or- 
der then  or  afterwards  adopted,  the  adoption 
in  1913  of  a  new  constitution  and  code  of  laws 
by  the  order  superseded  all  previous  constitu- 
tions and  laws,  and  a  provision  therein  limiting 
the  right  to  commence  salt  within  one  year  from 
death  of  insured  was  proliibited  by  section 
8127,  Code  of  1906  (Hemingway's  Code,  | 
2491)  and  ia  void. 

Appeal  troal  Clumcery  C!ourt,  Warroi 
C<oimty ;  E.  N.  Thomas,  Chancellor. 

Action  by  Mrs.  Sallie  Miller  against  the 
Sovereign  Camp,  Woodman  of  the  World. 
From  decree  for  plaintiff,  defendant  appeals. 
Affirmed. 

Hirsh,  Dmt  &  Landau,  of  Vlctcsburg,  for 
appellaqt 

Dabney  A  Dabney,  of  Ylcksburg,  for  ap- 
pellee. 

HOLDBN,  J,  This  Is  a  suit  to  recover 
12,000  life  Insurance  on  a.  benefit  certificate 
Issaed  by  the  appellant  Sovereign  Camp, 
Woodman  of  the  World,  to  one  of  its  mem- 
bers, William  H.  Land,  and  payable  to  cer- 
.taln  beneficiaries  designated  by  the  certifi- 
cate and  the  constitution  and  by-laws  of  the 
order.  The  certificate  was  issued  to  Mr. 
Land  in  1895  for  the  sum  of  $1,000,  but  sub- 
sequently. In  189T,  increased  to  $2,000  by 
the  Issuance  of  a  new  certificate  for  that 
amount  The  Insured,  Mr.  Land,  died  in  1914 
while  In  good  standing  In  the  order.  Proof 
was  made  of  the  death  of  insured,  and  the 
amount  of  the  certificate  was  claimed  by  two 
parties,  one  his  stepdaughter,  and  the  other 
an  occupant  of  his  home,  but,  neither  of  them 
being  a  blood  relation  to  the  deceased,  pay- 
moit  was  refused  these  claimants  because 
they  were  not  within  the  class  of  t>enefl- 
ciaries  named  in  the  contract  of  Insurance. 

The  deceased.  Land,  left  no  wife  or  chll- 
droi  or  other  blood  relation,  except  the  ap- 
pellee  herein,   Mrs.    Sallie    Miller,   who  Is 


shown  by  the  record  to  be  a  oonsln  and  the 
nearest  blood  relation. 

The  appellee,  Mrs.  Miller,  bad  no  knowl- 
edge of  the  existence  of  the  Insurance  cer- 
tificate at  the  time  of  the  death  of  her  rel- 
ative Mr.  Land,  and  It  was  not  tmtil  1920  she 
found  out  that  the  certificate  of  Insurance  ex- 
isted, whereupon  she  demanded  payment,  and 
filed  this  suit  to  recover  the  amount  then, 
five  years  and  eight  months  after  the  death 
of  the  insured.  EYom  a  decree  In  her  favor 
this  appeal  Is  prosecuted. 

The  chief  contention  of  the  appellant  is 
that  no  recovery  can  be  had  by  the  api)ellee 
because  the  right  to  sue  under  the  contract 
of  insurance,  as  evidenced  by  the  certificate 
and  by-laws  and  constitatiiHi  of  the  appel- 
lant order,  Is  barred  because  the  suit  was  not 
commoiced  within  one  year  from  the  death 
of  the  Insnred,  as  provided  by  the  constitu- 
tion and  laws  of  the  order,  which  were  a 
part  of  the  Insurance  contract. 

[1]  It  is  well  to  state  here  that  at  the  time 
the  first  certificate  was  issued  in  1896  there 
was  no  provision  in  the  constitution  or  laws 
of  the  order  which  required  that  suits  to  re- 
cover the  insurance  must  be  commenced  with- 
in one  year  after  the  death  of  the  Insured. 
However,  the  appellant  order  thereafter  met 
biennially  and  enacted  and  adopted  a  new 
constitution  and  code  of  laws  to  govern  the 
membership  and  the  benefit  Insurance  Is- 
sued. These  new  constitutions  and  code  of 
laws  adopted  by  the  order  every  two  years 
Included  therein  the  provision  that  suit 
must  be  commenced  within  one  year  after 
the  death  of  the  insured.  The  adoption  of 
the  last  constitution  and  code  of  laws,  with 
which  we  are  most  concerned,  was  in  1913. 
The  adoption  of  the  1913  constitution  and 
laws  annulled  and  superseded  all  previous 
constitutions  and  codes,  and  contained  the 
limiting  clause  of  one  year  In  which  the  suit 
must  be  commenced.  The  Insured  died  in 
1914. 

It  is  argued  by  appellant  that  the  constltn- 
tlon  and  laws  In  force  at  the  time  the  second 
certificate  of  insurance  was  issued  and  the 
constitution  and  laws  of  the  order  adopted 
thereafter  should  govern  the  contract  and  be 
binding  npon  the  beneficiary,  according  to 
the  terms  of  the  application  and  the  Insur- 
ance certificate.  There  can  be  no  doubt  of 
the  correctness  of  this  i)OBition,  as  held  by 
this  court  several  times.  Newman  v.  S.  L, 
K.  of  P.,  UO  Miss.  371,  70  South.  241,  L.  R.  A. 
1916C,  1061;  BuUer  v.  B.  H.  of  C.  W.,  116 
Miss.  85,  76  South.  830,  Ann.  Cas.  1918D,  1137. 
So,  if  the  provision  limiting  the  time  In 
which  the  suit  must  be  brought  is  a  valid 
stipulation,  and  is  applicable  to  the  appellee 
in  this  case,  then  the  rl^t  to  recover  is 
barred. 

In  opposition  to  the  position  taken  by  the 
appellant,  the  appellee  contends:    First,  that 
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the  stipulated  limitation  was  not  in  force  in 
1895  wben  the  certlflcate  was  first  issued  to 
the  insured,  and  that  when  the  provision  was 
adopted  in  1897  and  biennially  thereafter  it 
was  prospective  and  not  retroactive  In  efCect, 
and  therefore  had  no  application  to  the  con- 
tract  made  previonsly  in  1896;  second,  that 
aiipellee  is  not  barred,  for  the  reason  that 
the  provision  does  not  afFect  her  rights  be- 
cause she  had  no  knowledge  of  the  existence 
of  the  certlflcate  of  insurance  until  five  years 
and  eight  months  after  the  death  of  the  in- 
sured, her  relative,  and  that  she  then  prompt- 
ly claimed  the  benefit  insurance  and  filed  suit 
within  one  year  from  the  time  she  had  knowl- 
edge of  her  rights ;  third,  that  the  provlslw 
limiting  the  time  to  one  year  In  which  to 
commence  the  suit  is  void  because  it  Is  con- 
trary to  the  law  of  our  state,  section  3127, 
Oode  of  1906  (section  2491,  Hemingway's 
Code),  which  section  prohibits  changing  by 
contract  the  general  limitation  of  actions. 

The  appellant  answers  the  latter  conten- 
tion of  the  appellee  with  the  argument  that 
section  2676,  Oode  of  1906,  was  enacted  in 
1906  and  was  not  repealed  until  1912,  and  it 
gave  the  apiiellant  the  right  as  an  Insurance 
company  to  make  the  provision  of  limitation 
of  action  in  its  contracts  of  Insurance;  and, 
second,  that  when  section  2576  was  repealed 
In  1912,  said  section  3127,  Code  of  1906  (sec- 
tion 2491,  Hemingway's  Code),  could  have 
no  retroactive  effect  upon  the  c«»itract  of  in- 
surance made  prior  to  that  time;  that  such 
retroactive  application  would  be  an  Impair- 
ment of  contract  and  unconstitutional. 

After  a  careful  consideration  of  the  de- 
cisive point  involved,  we  think  it  nnneces- 
sary  to  determine  the  question  as  to  whether 
the  provision  of  limitation  of  action  adopted 
by  the  appellant  order  in  1897  is  prospective 
or  retroactive,  or  both ;  nor  do  we  believe  it 
necessary  to  pass  upon  the  Question  of 
whether  or  not  the  statute  (section  3127,  Code 
of  1906;  Hemingway's  Code,  {  2491)  in  effect 
was  prospective  or  retroactive,  or  both,  or 
that  It  applied  only  to  the  remedy  before  the 
right  of  action  accrued  and  did  not  go  to 
Impair  the  substance  of  the  contract;  and 
we  deem  it  uimecessary  to  decide  the  point 
as  to  whether  the  provision  of  limitation  of 
acti(»  barred  appellee  from  suit,  since  she 
bad  no  knowledge  of  her  rights  under  the 
certificate  until  1920,  when  she  commenced 
suit  within  the  stipulated  time. 

[2]  But  the  contention  of  appellant  that 
the  appellee  is  barred  by  the  one-year  limita- 
tion must  taU  on  the  ground  tliat  the  pro- 
vision is  void,  because  it  is  in  conflict  with 
said  section  3127,  Code  of  1906  (section  2491, 
Hemingway's  Code). 

The  pathway  to  this  conclusion  Is  clear 
and  unobstructed.  The  new  constitution  and 
code  of  laws  of  the  appellant  order  adopted 
in  1913  superseded  all  previous  constitutions 
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and  laws  of  the  order.  -  Therefore,  when  the 
said  constitution  and  la^s  of  1913  wer* 
adopted,  section  2675,  Code  of  1906,  had  l<mg 
since  been  repealed  by  an  act  of  1912  (Laws 
1912,  a  223),  which  then  and  there  brought 
into  full  force  and  application  here  said  sec- 
tion 3127,  Code  of  1906  (section  2401,  Hem- 
ingway's Code),  which  prohibited  the  change 
by  contract  in  the  limitation  of  actions  aM 
then  prescribed  by  the  general  statute  of 
limitation,  whidi  in  this  case  was  six  years 
from  the  time  the  cause  of  action  accrued; 
consequently  it  appears  that  the  provision  of 
limitation  in  the  1913  constitution  and  laws 
of  the  order,  which  adoption  superseded  and 
annulled  all  others,  was  adopted  in  the  face 
of  said  section  3127,  Code  of  1906  (section 
2491,  Hemingway's  Ck>de),  and  must  give 
way  to  the  statute.  Suprane  L.,  E.  of  P.,  v. 
La  Malta,  95  Tenn.  157, 81  S.  W.  493,  30  L.  R. 
A.  838. 

The  decree  of  the  lower  court  la  aflnned. 

Affirmed. 


(US  MlBS.  407) 

BUCKEYE  COTTON  OIL  CO.  v.  8AFF0LD. 
(No.  21551.) 

(Supreme  Court  of  Mississippi.  Division  B. 
April  18,  1921.) 

fByUaJmt  Ip  th»  Court.) 

Master  and  servant  «=9247  (4)— Cleaning  ma- 
chine In  motion  held  proximate  oanse  of  In- 
jury. 

Where  a  master  has  provided  a  perfectly 
safe  contrivance  by  which  machinery  might  be 
started  or  stopped  at  will,  and  an  employee, 
who  was  in  sole  charge  of  the  operation  of 
the  machinery,  started  it  in  motion,  and  then 
without  necessity  undertook  to  dean  it  while 
it  was  in  motion,  and  as  a  consequence  was 
injured,  the  act  of  the  employee  in  selecting 
a  highly  dangerous  method  of  performing  a  duty 
when  a  perfectly  safe  method  was  equally 
available  was  the  proximate  and  sole  cause  of 
the  injury. 

Appeal  from  Carcnit  Court,  Leflore  Coun- 
ty: S.  F.  Davis,  Judge. 

Action  by  Boyd  Saffold  against  the  Buck- 
eye Cotton  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  cause  dismissed. 

S.  h.  Owln  and  Basil  L.  Mayes,  both  of 
Greenwood,  for  appellant 
F.  M.  Witty,  of  Greenwood,  for  appellee. 

W.  H.  CODE,  J.  This  suit  was  instituted 
by  the  appellee,  Boyd  Saffold,  against  the  ap- 
imllont,  the  Buckeye  CottMi  Oil  Company,  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  appellee 
while  he  was  operating  a  cotton  press  at 
appellant's  mill,  and  from  a  Judgment  for 
plaintiff  for  the  sum  of  $1,000  this  appeal 
was  prosecuted. 
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The  dedaiatlon  alleges  In  snbstaiice  that 
appellant  owned  and  was  engaged  in  oi)erat- 
Ing  a  certain  cotton  press;  that  plaintiff 
was  employed  by  appellant  to  operate  this 
press;  that  it  was  the  dnty  of  appellant  to 
exercise  reasonable  care  to  furnish  appellee 
a  reasonably  safe  place  to  work  and  reason- 
ably safe  appliances  with  which  to  work; 
that  appellant  negligently  failed  in  its  duty 
in  this  regard,  in  that  It  permitted  the  ma- 
chinery of  the  press  to  become  and  remain 
covered  and  clogged  with  lint  cotton  and 
other  ddbrls,  so  as  to  hinder  the  operation  of 
the  press  and  to  make  it  necessary  for  plain- 
tiff, in  order  to  operate  the  press,  to  remoYC 
the  lint  cotton  and  other  debris  from  the 
machinery ;  that  it  was  extremely  dangerous 
to  remove  this  lint  cotttm  and  d6brls,  for  the 
reason  that,  in  doing  so,  it  was  necessary 
for  appellee  to  pat  his  hands  into  dose  prox- 
imity to  the  machinery,  and  between  the 
parts  thereof,  while  the  machinery  was  in 
motion;  that  the  appellant  knew,  or  by  the 
exercise  of  reasonable  care  and  prudence 
could  have  known,  that  the  machinery  be- 
came covered  and  clogged  with  this  cotton 
and  other  dSbrls,  and  that  in  order  for  ap- 
pellee to  perform  his  duty  to  his  employer 
it  was  necessary  for  him  to  remove  this 
cotton  with  his  hands  while  the  machinery 
was  in  motion,  and.  In  so  doing,  to  place  his 
hands  in  close  proximity  to  the  machinery 
and  between  tbe  parts  thereof;  that  while 
said  machinery  was  in  motion  appellee,  in  the 
discharge  of  his  duties,  undertook  to  remove 
the  cotton  and  debris  from  the  machinery 
with  his  bands,  and  in  so  doing  mi  left  hand 
became  entangled  In  the  machinery  and  was 
crushed  and  torn  from  his  body.  Upon  mo- 
tion of  appellant,  appellee  also  filed  a  bill  of 
psTtlcnlars,  alleging  that,  in  attempting  to 
clean  the  press  with  his  liands  while  It  was 
In  motion,  he  acted  under  the  instructions 
of  his  superiors,  the  officers  of  appellant  com- 
pany. 

It  appears  from  the  evidence  that  the 
press,  in  the  machinery  of  whicb  appellee 
lost  his  arm,  was  a  Mounger  double  boA 
revolving  screw  press.  This  press  in  its 
entirety  Is  situated  In  two  rooms,  one  above 
the  other.  The  two  press  boxes  are  located 
in  the  upper  room,  nnd  a  large  circular  por- 
tion of  the  floor  of  this  press  room  is  attach- 
ed to  the  press  boxes,  and  revolves  when 
the  press  box  revolves.  Between  this  circu- 
lar section  of  the  flooring  and  the  stationary 
part  of  the  floor  there  was  a  small  cradc  or 
opening,  about  an  Inch  wide,  and  it  was 
through  this  opening  that  appellee  claimed 
the  lint  cotton  and  debris  fell  into  the  base- 
ment and  onto  the  machinery.  In  the  base- 
ment, and  directly  under  the  press  box,  is 
located  the  madilnery  by  means  of  which  the 
cotton  In  the  press  boxes  was  compressed. 

This  machinery  consisted  in  part  of  a 
"crown  gear"  or  "master  gear,"  about  three 


feet  in  diameter,  which  was  located  directly 
imder  the  Irattom  of  the  press  box.  A  small 
gear,  called  the  "pinion  gear,"  meshed  with 
the  crown  or  master  gear,  and  this  pinion 
gear  was  attached  to  a  sted  shaft  about 
five  feet  long.  To  the  other  end  of  this 
shaft  was  attached  a  large  wheel,  called  the 
flywheel,  and  in  side  of  this  flywheel  was  a 
friction  gear,  which  was  attached  to  a  piece 
of  steel  shafting  which  contained  the  tielt 
pulley.  This  friction  gear  was  connected 
with  and  controlled  by  a  lever,  running  from 
the  basement  into  the  press  room  above,  by 
which  the  friction  gear  could  be  brought  in- 
to contact  with  tbe  flywheel,  and  thus  put 
the  machinery  of  the  press  in  motion.  Ap- 
peUee  testified  that  on  the  occasion  that 
he  was  Injured  he  came  from  the  press  room 
above  into  the  basement ;  that  the  machinery 
of  the  press  wns  not  th^  running;  that  be 
started  the  machinery  in  motion,  and  while 
it  was  running  undertook  to  clean  tbe  gears 
with  his  hands,  and,  when  pressed  on  cross- 
examination  for  some  explanation  as  to  why 
be  did  not  dean  the  machinery  before  he 
started  it  In  motion,  he  relied,  "I  didn't 
have  time." 

There  is  no  contention  In  this  case  that 
there  was  any  defect  in  tbe  machinery  Itself, 
and  the  only  negligence  complained  of  is 
that  the  small  opening  in  the  floor  above  the 
basement  was  not  covered,  and  as  a  conse- 
quence loose  cotton  and  debris  were  permit- 
ted to  fall  into  tile  basement  and  on  the 
machinery,  thereby  making  it  necessary  for 
appellee  to  clean  the  machinery  In  order  to 
successfully  operate  It  The  testimony  for 
appellee  wholly  falls  to  sustain  the  allegation 
that  he  was  instructed  to  clean  the  ma- 
chinery while  it  was  in  motion.  The  only 
testimony  offered  by  appellee  upon  this  point 
was  to  tbe  effect  that  he  was  instructed  to 
keep  the  cotton  cleaned  up  in  tbe  basement, 
while  the  undisputed  testlmmiy  of  appellee's 
superiors  was  that  all  employees  were  in- 
structed not  to  attempt  to  dean  tbe  ma- 
chinery while  it  was  in  motion. 

We  have  reached  tbe  conclusion  that  ttere 
was  no  causal  connection  between  the  al- 
leged negligence  of  appellant  and  tbe  Injury 
to  appellee.  The  only  negligence  complained 
of  was  the  failure  of  appellant  to  prevail  the 
dust  and  lint  from  falling  from  the  press 
room  into  the  bas^n^it,  and  conceding,  as 
must  be  done  in  tbe  consideration  of  this 
question,  that  It  was  the  duty  of  appellee  to 
clean  the  basement  and  machinery,  this  duty 
could  have  been  performed  In  perfect  safety 
while  the  machinery  was  Idle.  Appellee  was 
In  sole  charge  of  the  operation  of  the  ma- 
dilnery  of  the  press,  and  he  was  furnished 
with  a  perfectly  safe  contrivance  for  starting 
and  stopping  It  There  was  a  lever  within 
easy  reach,  wUch  was  provided  for  the  pur- 
pose of  starting  or  stopping  the  madiiner}. 
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and  appellee  was  In  sole  charge  of  the  opera' 
tlon  of  this  lever.  He  was  not  confronted 
with  a  sudden  emergency  at  the  time  be 
was  Injured,  but  when  he  came  Into  the  base- 
meat  Oie  machinery  was  not  in  motion,  and 
it  could  have  been  cleaned  with  perfect  safe- 
ty. After  appellee  bad  started  the  madiinery 
In  motion,  by  a  simple  morement  of  this 
lever  which  was  In  easy  reach,  he  could 
have  stopped  it  at  any  time  It  appeared  to 
be  necessary  to  clean  any  part  thereof,  but 
Instead  of  selecting  the  safe  method  of  per- 
forming hla  duties,  he  chose  a  highly  dan- 
gerous method,  and  as  a  consequence  suffer- 
ed the  Injury.  We  think  this  act  of  appellee 
was  the  sole  and  proximate  cause  of  the  un- 
fortunate Injury. 
KeTcraed,  and  cause  dismissed. 


(126  Mlu.  67) 

BENJAMIN  ot  al.  v.  VIRGINIA-CAROLINA 

CHEMICAL  CO.  OF  DELAWARE. 

(No.  31748.) 

(Supreme  Court  of  Mississippi,  Division  B. 
April  18,  1921.) 

(Syltdbut  by  the  Oourt.) 

1.  Appeal  and  error  «=»655(3)— Offldal  stenog- 
rapher'g  notes  will  be  stricken  on  motion, 
where  evldenoe  bat  partially  reported  and 
omission  not  supplied. 

On  appeal  to  this  court  in  a  case  where 
the  evidence  Is  but  partially  reported  by  the 
official  stenographer,  and  no  bill  of  exceptions 
is  taken  snp^ying  the  missing  evidence,  the 
stenographer's  notes  will  be  stricken  on  motion, 
as  the  court  cannot  review  questions  depending 
on  the  evidence  for  the  correction  of  rulings 
of  the  court,  where  only  a  portion  of  the  evi- 
dence is  available. 

2.  Appeal  and  orrar  «=»5l 5(1)— Bill  of  excep- 
tion embodying  substance  of  evidence  proper 
method    of   supplying    omissions. 

A  bill  of  exceptions  embodying  the  sub- 
stance of  the  evidence,  taken  in  the  absence  of 
a  court  stenographer,  is  a  proper  method  of 
supplying  such  evidence  on  appeal. 

Appeal  from  Circuit  Court,  Lowndes  (boun- 
ty; T.  B.  Carroll,  Judge. 

Proceedings  between  J.  H.  and  Frank 
Benjamin  and  the  Virginia-Carolina  (Chemi- 
cal Company  of  Delaware.  Judgment  for 
the  latter  and  the  former  appeal.  On  motion 
to  strike  stenographer's  notes.  Motion  sus- 
tained. 

Jno.  F.  Frlerson,  of  Columbus,  for  appel- 
lants. 

Sturdlvant,  Owen  &  Oamett,  of  0>lnmbu8, 
for  appellee. 

ETHBIDOE,  J.  This  is  a  motion  to  strike 
the  stenographer's  notes  from  the  record  be- 
cause said  notes  show  on  their  face  that  they 


are  Incomplete  and  incorrect,  because  tbsf 
do  not  set  out  all  of  the  cross-examination 
of  Frank  Benjamin.;  secxind,  because  the 
notes  show  on  their  face  that  at  the  trial  of 
the  attachment  issue  the  court  recessed  at 
6:30  o'clock  until  6:46  o'clock  on  the  18th  of 
November,  1919,  and  that  the  official  stenog- 
rapher was  sick  and  unable  to  attend,  and 
did  not  attend,  the  night  session  of  the  court 
on  said  night,  and  did  not  report  the  pro- 
ceedings or  testimony  taken  at  said  night 
session;  third,  because  the  cross-examina- 
tion of  Frank  Benjamin  was  begun  on  the 
coDTening  of  the  court  for  the  night  session 
and  lasted  aptHwximately  for  three  hours, 
and  that  such  cross-examination  at  the  night 
session  was  not  made  a  part  of  record  by  the 
stenographer,  who  was  unable  to  attend  said 
session  on  account  of  sickness;  fourth,  be- 
cause the  notes  show  on  their  face  that  they 
were  not  complete,  and  no  suggestion  for 
correction  or  amendment  was  made  wUhfai 
the  time  fixed  by  statute  and  the  manner 
prescribed  by  law;  fifth,  because  the  ap- 
pellees attached  to  the  stenographer's  notes 
a  protest  against  their  being  made  a  part  of 
the  record  unless  the  missing  testimony  of 
Frank  Benjamin  was  supplied,  and  that  a 
year  or  longer  has  elapsed  sloce  the  taking 
of  said  testimony ;  sixth,  because  the  stenog- 
rapher's notes  carry  on  their  face  evidence 
of  Incompleteness,  and  do  not  appear  to  have 
been  approved  by  the  trial  Judge  or  by  agree- 
ment by  counsel  In  the  cause. 

To  this  motion  is  appended  affidavits  show- 
ing that  at  the  night  session,  November  the 
18th,  no  stenographer  was  present  to  official- 
ly report  the  evidence,  and  that  evidence  was 
taken  from  about  6:45  to  about  10:S0  o'clock, 
and  that  the  cross-examination  of  Frank 
Benjamin  was  bepim  and  continued  approxi- 
mately for  the  night  session. 

There  was  no  bill  of  exceptions  prepared 
and  tendered  to  the  trial  Judge  during  the 
term  of  court  at  which  this  hearing  was  had. 
to  show  what  evidence  was  taken  at  the  night 
session,  and  the  notes  show  on  their  face  that 
the  stenographer  was  sick  and  did  not  at- 
tend the  night  session. 

In  answer  to  the  motion  to  dismiss  it  to 
claimed  that  the  evidence  taken  during  the 
night  session  was  not  important  and  did  not 
vary  the  evidence  taken  on  direct  examina- 
tion in  taking  the.  testimony  of  Frank  Ben- 
jamin, and  that  on  the  following  morning 
the  cross-examination  was  continued,  and 
that  the  record  shows  that  the  examination 
was  extensive  and  complete,  and  contains 
substantially  the  testimony  taken  in  the 
absence  of  the  stenographer.  It  is  also  con- 
tended that  the  session  continued  at  night 
only  for  about  one  hour. 

We  are  unable  to  say  that  the  testimony 
taken  in  the  absence  of  the  stenographer  was 
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of  no  effect,  or  that  It  would  not  change  the 
effect  of  the  evldmce  of  saM  witness  as  a 
whole.  Under  the  practice  of  this  state  a 
witness  is  not  limited  on  cross-examination 
by  the  matters  deveIoi>ed  in  direct  examina- 
tion, but  he  becomes  a  witness  for  all  pur- 
poses, and  on  cross-examination  may  be  ex- 
amined for  matters  pertinent  to  the  Issue, 
though  such  matters  may  be  affirmative  de- 
fense, or  may  be  entirely  new  matter.  This 
being  true,  we  are  not  able  to  say  from  the 
record  what  evidence  was  taken. 

[1.  J]  It  Is  proper  practice,  In  case  a  sten- 
ographer cannot  be  had,  during  a  trial,  to 
preserve  the  evidence  In  a  bill  of  exceptions 
approved  by  the  Judge  during  the  term  of 
court  The  Judge  has  iKuwer,  In  the  absence 
of  the  regular  stenographer,  to  appoint  a 
stenographer  pro  tempore,  but  If  this  Is  not 
done,  and  the  evidence  most  be  looked  to  to 
determine  the  propriety  of  the  court's  rulings 
and  Judgmeits,  the  evidence  must  be  supplied 
by  special  bill  of  exceptions,  or  by  agree- 
ment of  counsel. 

Inasmuch  as  the  evidence  is  Incomplete, 
we  could  not  look  to  the  partial  evidence  be- 
fore us  to  decide  the  propriety  of  the  rulings 
and  Judgments  of  the  court,  and  the  moticm 
must  be  sustained. 

Sustained. 

(126  MlBS.  7S) 

UNITED  STATES  CASUALTY  CO.  OF  NEW 
YORK  V.  MALONE.    (No.  21725.) 

(Supreme  CJourt  of  Mississippi,  Division  B. 
April  18,  1921.) 

(ByUalui  hv  the  Court.) 
Insurance  «S3665 (5)— Where  policy  provides 
against  Injury  through  external,  violent,  and 
aoddental   means,  plaintiff  must  prove  that 
Injury  was  so  caused. 
Where  an  insurance  policy  provides  that 
the 'insurance  is  against  "injury  effected  solely 
through     external,     violent,     and     accidental 
means,"  the  plaintiff  or  complainant  must  prove 
to  a  reasonable  certainty  that  the  deatii  or  in- 
jury was  so  caused.    It  is  not  suflSdent  to  prove 
a  declaration  made  by  the  deceased  to  his  physi- 
cian that  his  injury  was  so  caused.    There  must 
be  affirmative  proof  as  to  how  the  injury  oc- 
curred, and  the  proof  must  show  it  was  acci- 
dental and  caused  through  accidental  means. 

Appeal  from  Chancery  Court,  Adams 
County;  B.  W.  Outrer,  Chancdlor. 

Action  by  Mrs.  Bffle  D.  Malone  against 
the  United  States  Casualty  Company  of  New 
Tork.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Beversed  and  rendered. 

Beed,  Brandon  k  Bowman,  of  Natches,  for 
appellant 

Engle  &  Laub,  of  Natchez,  for  appellee. 

SAM  O.  COOK,  P.  J.  The  appellee  brought 
■ult  against  the  appellant  on  an  accident  In- 


surance poUcy  In  which  It  was  provided  that 
the  Insurance  Is  "against  loss  resulting  di- 
rectly and  Independently  of  any  and  all 
other  causes  from  bodily  Injury  effected 
soldy  through  external,  violent  and  acci- 
dental means,"  and  which  policy  provided 
for  various  benefits,  Indudlng  a  death  bene- 
fit of  $7,500.  The  suit  was  for  the  death  of 
the  deceased,  Stephen  Nelson  Malone.  His 
death  was  caused,  according  to  the  death 
certificate,  by  "diabetic  gangrene,  molat  type, 
left  foot  contributory  diabetes  melitia." 

It  is  contended  by  the  appellee  that  the 
proximate  cause  of  the  death  was  an  acci- 
dent resulting  in  an  abrasion  of  the  skin  on 
the  toe  of  his  left  foot  which  became  infect- 
ed thereafter  and  proximately  caused  the 
death  of  the  deceased.  There  was  a  Judg- 
ment In  the  court  below  for  the  plaintiff  for 
said  amount  with  Interest  thereon,  from 
which  Judgment  this  appeal  is  prosecuted. 

We  have  carefully  examined  the  evidence 
In  the  record,  and  we  think  the  proof  Is  in- 
sufficient to  show  that  the  Injury  was  caused 
by  an  accident  or  through  accidental  means. 
The  only  testimony  to  establish  the  alleged 
accident  Is  the  statement  by  the  deceased  to 
his  physician,  who  first  treated  the  abrasion, 
that  he  though  the  abrasion  was  caused  by 
his  rubbing  his  toe  with  a  towel.  The  physi- 
cian had  no  knowledge  of  his  own  as  to  what 
caused  the  abrasion.  When  he  was  caQed 
to  treat  the  abrasion,  he  found  the  toe  slight- 
ly infected.  While  the  statement  of  the  de- 
ceased to  his  physician  is  admissible  in  evi- 
dence for  the  purpose  of  showing  the  basis 
of  an  <^lnlon  by  the  physician,  and  his  opin- 
ion as  to  the  injury  and  the  extent  of  the  In- 
Jury,  It  Is  not  sufficient  to  prove  the  main 
fact  of  the  accident.  As  to  this,  it  is  a  mere 
self-serving  statement  It  has  no  probative 
value  as  to  such  fact.  It  farther  appears 
from  his  statement  to  his  physician  that  If 
the  Injury  was  caused  by  rubbing,  tl»e  mb- 
blng  was  voluntarily  done,  and  this  would 
not  constitute  an  Injury  through  accidental 
means.  The  proof  is  wholly  Insufficient  to 
establish  Uablllty. 

The  Judgment  of  the  conrt  below  is  re- 
versed, and  Judgment  here  for  atipellant 


TRAVELERS'  PROTECTIVE  ASS'N   OF 
AMERICA  V.  MALONE.    (No.  21723.) 

(Supreme  Conrt  of  Mississippi,  Division  B. 
April  18,  1S21.) 

Appeal  from  Chancery  Court  Adams  Coonty; 
B.  W.  Cutrer,  Chancellor. 

Action  by  Mrs.  Effie  D.  Malone  against  Trav- 
elers' Protective  Association  of  America. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Beversed  and  rendered. 
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A.  H.  OehenberKer,  of  Natchez,  (or  appeUast 
Engle  &  Laub,  of  Natchez,  for  appellee. 

SAM  C.  COOK,  P.  X  This  is  a  companion 
ease  to  the  case  of  United  States  Casualty  Co. 
of  New  York  ▼.  Mrs.  EfiBe  D.  Malone,  87  Sooth. 
.  886,  this  day  decided,  and  is  a  sidt  upon  a  cei^ 
tificate  of  appellant,  which  is  a  fraternal,  bene- 
ficiary order.  The  by-laws  of  the  order  in  ar- 
ticle 9  thereof,  section  2,  proTide:  "Whenever 
a  member  in  good  standing  shall,  throngh  ex- 
ternal, violent,  and  accidental  means,  imder  the 
limitations  and  provisions  of  the  Constitution 
and  amendments  thereto,  receive  bodily  inju- 
ries which  Shan  Independently  of  all  other  caus- 
es, result  in  death  within  six  months  from  the 
date  of  said  accident,  $6,000  shall  be  paid  to 
the  beneficiary  named  in  the  certificate  of  such 
deceased  member;  |10,000  shall  be  paid  to  the 
benefidary  named  in  the  certificate  of  any  de- 
ceased member,  in  good  standing,  in  case  of 
death  by  aoddent,  as  the  result  of  a  wreck, 
collision  or  derailment  while  riding  as  a  i>as- 
•enger,  inside  a  passenger  car,  on  a  passenger 
train  propelled  by  steam,  or  moved  by  elec- 
tricity at  the  steam  railroads  terminal  only;, 
but  this  benefit  shall  not  apply  to  electric  sub- 
ways, tubes,  trolleys,  independent  third  rail 
systems,  nor  to  any  public  conveyance  whatso- 
ever other  than  steam  railroads  with  or  without 
electric  terminals.  This  means  an  exdusive 
passenger  train." 

The  proof  in  this  case  as  to  the  cause  of  the 
death  of  Stephen  Nelaon  Malone  is  the  same 
as  in  the  case  of  United  States  Casualty  Co.  of 
New  York  v.  Mrs.  Effie  D.  Malone,  this  day 
decided,  and  the   same  result  follows. 

Beversed,  and  Judgment  here  for  appellant. 

(U6  HISS.  OO)  ■=— — ■ 

MoGRAW   V.    BOARD    OF   SUP'RS   OF 
WINSTON  COUNTY.    (N*.  2IS78.) 

(Snpreme  Court  of  iQssissippi,  Division  B. 
April  IS,  1021.) 

(ByOdbut  tp  the  Court.) 

1.  Highway*  «s»ll3(4)— Balanoa  duo  oontrae- 
tor  not  aobjeot  to  Hen  nnder  statute  by  flling 
elaim  with  koard  of  supervisors. 

The  public  roada  and  inroperty  of  a  coun- 
ty are  not  subject  to  the  lien  created  under 
section  3074,  Code  of  1906  (Hemingway's  Code, 
i  2434),  in  favor  of  laborers  and  subcontrac- 
tors, and  by  filing  with  the  board  of  supervisors 
a  notice,  claiming  a  lien  on  the  balance  in  the 
bands  of  the  county  aothoritiea  to  the  credit 
of  the  iMrindpal  contractor  of  such  roads,  a 
subcontractor  can  acquire  no  lien  on  such 
balance. 

2.  Highways  «=>!  13(4)— Mandamus  «s»l02(l) 
—Adjudicated  balaiwo  due  road  oontraotor  aa- 
•Ignablo;  aaslgnoo  of  road  oontraotor  may 
4Mmpel  Isauanoe  of  warrant  for  balance  on 
contract 

When  a  contractor  has  constructed  public 
roads  in  a  county  or  subdivision  thereof,  and 
•neb  roads  have  been  completed  and  accepted, 
and  the  balance  due  such  contractor  for  the 
construction  of  the  roads  has  been  finally  ad- 


judicated by  the  board  of  supervisors,  and 
there  only  remains  the  duty  of  ordering  tiie  is- 
suance of  a  warrant  for  this  balance,  the  con- 
tractor may  assign  this  balance  due  to  him,  and 
the  assignee  thereof  may  maintain  mandamus 
to  compel  the  board  of  supervisors  to  issue  to 
him  a  warrant  for  the  balance  so  assigned. 

Appeal  from  Circuit  Court,  Winston  Coun- 
ty; T.  L.  Lamb,  Judge. 

Application  tor  writ  of  Mandamns  by  3.  D. 
McGraw  against  tbe  Board  of  Snpervisors  of 
Winaton  County  to  compel  the  issuance  of  a 
warrant  for  a  payment  of  money.  From  a 
judgment  at  dismissal  itetitioner  appeals. 
Beversed  and  remanded. 

Jones  &  Jones  and  H.  B.  Bodgers,  all  of 
Louisville,  for  appellant. 

B.  M.  Livingston  and  Ti.  A.  Brantley,  both 
of  Louisville,  for  appellee. 

W.  H.  COOK,  J.  AppeUant,  J.  D.  McGraw, 
filed  a  petition  In  the  circuit  court  of  Win- 
ston county,  praying  for  the  issuance  of  a 
writ  of  mandamus  requiring  the  board  of 
supervisors  to  issue  to  him  a  warrant  for  the 
sum  of  $1,361.25,  and  from  a  judgment  dis- 
missing the  petition,  this  appeal  was  prose- 
cuted. 

Tbe  facts  as  developed  on  tbe  trial  of  this 
petition  were  substantially  as  follows:  In 
the  year  1916,  under  the  provisions  of  chap- 
ter 176,  of  tbe  Laws  of  1914,  a  road  district 
was  formed  of  a  portion  of  Winston  county. 
(Commissioners  were  appointed,  and  a  con- 
tract entered  into  between  tbe  commission- 
ers and  F.  D.  Harvey  &  Co.,  a  copartnership 
composed  of  F.  D.  Harvey  and  H.  E.  Harvey, 
for  tbe  construction  of  certain  roads  in  tbe 
district.  Tbe  contractors  executed  a  bond 
Conditioned  for  the  faithful  performance  of 
tbe  contract  and  proceeded  with  tbe  work 
of  constructing  tbe  selected  roads.  During 
tbe  progress  of  the.  work,  various  links  of 
tbe  road  were  sublet,  and  prior  to  tbe  July, 
1917,  meeting  of  the  board  of  snpervisors, 
tbe  work  was  completed  in  accordance  wltb 
the  terms  of  tbe  c<mtract  and  to  tbe  entire 
satisfaction  of  tbe  commissioners.  At  tbe 
July  meeting  of  tbe  board  of  supervisors  tbe 
commissioners  submitted  to  tbe  board  a  re- 
port to  tbe  eCTect  that  the  roads  of  tbe  dis- 
trict bad  been  completed  according  to  tbe 
terms  of  tbe  contract  and  had  been  accepted 
by  them  as  finally  completed,  and  that  they 
were  indebted  to  F.  D.  Harvey  &  Co.  in  tbe 
sum  of  $11,120.02,  and  requesting  the  board 
of  snpervisors  to  accept  tbe  roads  finally  and 
treat  tbe  report  as  a  final  settlement  There- 
upon the  board  of  supervisors  adopted  the 
following  order: 

"Came  on  to  be  Considered  the  final  accept- 
ance of  the  good  roads  in  the  above-named  dis- 
trict with  F.  D.  Harvey  as  contractor,  and 
on  recommendation  of  the  commissioners,  to 
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wit,  W.  C.  Bifht,  A.  S.  Harria,  and  I.  A. 
Sandera,  eommiaaionera,  for  the  aaid  dUtrict, 
that  the  Baid  contractor  F.  D.  Harvey  bad  folly 
complied  with  said  contract  and  that  aaid  road 
bad  been  completed  in  all  reapecta  according 
to  the  plena  and  ipedficationa  adopted  by  the 
■aid  oommiaaioners,  and  that  be,  the  aaid  V. 
D.  Harvey,  was  entitled  to  a  final  lettlement 
on  aaid  roada,  and  the  board,  after  being  fully 
advieed  in  the  premises  and  being  aatisfled 
that  the  aaid  commissioners  and  the  said  con- 
tractor had  fully  complied  with  the  Uw  in  the 
conatmction  of  the  said  roada,  and  that  the 
plans  and  speciflcations  adopted  in  the  con- 
atmction of  said  road<  had  been  carried  out 
according  to  contract,  it  ia  therefore  ordered 
by  the  board  that  the  report  of  the  aaid  com- 
missioners be,  and  the  same  is  hereby,  adopted 
and  ratified,  that  said  roada  be  finally  accept- 
ed as  being  completed,  and  that  the  said  F.  D. 
Harvey  and  hia  bondsmen  on  his  aaid  contract 
be,  and  they  are  hereby,  discharged  and  re- 
leased from  any  further  liability  on  his  said 
contract  aa  aaid  contractor  and  in  the  con- 
struction of  the  said  roads,  and  they  and  each 
of  them  are  hereby  discharged  from  any  and 
all  further  liability  in  connection  with  the  coa- 
strnction  of  aaid  roada." 

It  farther  appeara  from  an  entry  on  the 
minutes  of  the  board  of  ■uperrlsors  that  the 
contractor,  F.  D.  Harvey  &  Co.  authorized 
the  board  to  pay  a  certain  portion  of  the  bal- 
ance due  them  to  certain  subcontractors,  but 
there  was  a  disagreement  as  to  the  amount 
due  these  varlooa  subcontractors,  and  the 
boafd  withheld  the  sum  of  11,361.25  of  the 
balance  due  the  contractor,  and  entered  on 
its  minutes  the  following  order: 

"Game  on  to  be  considered  the  matter  of 
final  settlement  between  F.  D.  Harvey  and 
the  subcontractors  in  the  above  named  dis- 
tricts in  said  countt  and  state;  and  it  appear- 
ing to  the  board  that  the  said  F.  I>.  Harvey 
had  prepared  and  filed  a  certain  statement  with 
the  derk  of  said  board  admitting  ceittain 
amounts  of  indebtedness  to  certain  subcon- 
tractors therein  named,  and  authorizing  that 
said  amounts  therein  named  aa  being  due  the 
parties  therein  named  be  paid  by  the  clerk  on 
order  of  said  board,  and  it  further  appearing 
to  the  board  that  there  is  a  difference  between 
the  said  F.  D.  Harvey  and  the  subcontractors 
aa  to  the  whole  amount  due  the  said  subcon- 
tractors by  the  said  F.  D.  Harvey  on  the  vari- 
ous amounts  of  work  done  on  the  said  road, 
that  is  to  say,  the  said  F.  D.  Harvey  la  charg- 
ing the  said  subcontractors  for  work  of  an 
extra  engineer  on  said  roads  or  in  the  con- 
struction of  the  said  roada;  and  it  appearing 
that  the  said  subcontractors  are  denying  lia- 
6iUty  for  said  extra  work,  and  have  ^ed  with 
said  board  a  legal  notice  claiming  a  lien  on 
said  work  for  the  full  amount  due  on  said 
roads  ezdnsive  of  any  extra  engineering  serv- 
ice: It  is  therefore  ordered  by  the  board  that 
the  derk  of  aaid  board  hf,  and  he  is  hereby, 
authorized  to  issue  to  the  said  subcontractors 
named  in  the  estimate  furnished  by  the  said  F. 
D.  Harvey  to  the  said  board  warranta  to  be 
paid  out  of  the  good  roads  fund  now  on  hand 
b  said  good  roads  district;  and,  the  same  being 


funds  derived  from  the  sale  of  bonds  in  said 
good  roads  district  in  the  amounta  shown  to  be 
due  said  contractors  by  said  F.  D.  Harvey,  it  is 
further  ordered  by  the  board  that  the  amounts 
claimed  by  the  aaid  F.  D.  Harvey  against  the 
aaid  subcontractors  for  the  work  of  extra  en- 
gineering, the  same  being  now  on  file  with  said 
board  and  claimed  by  the  various  said  subcon- 
tractors, and  for  which  they  claim  a  lien  on  the 
conatruction  of  said  roads,  be,  and  the  same  ia 
hereby,  held  is  abeyance,  and  the  derk  of  this 
board  ia  hereby  authorized  and  instructed  to 
make  an  itemizied  account  of  said  daims,  and 
hold  the  aame  against  the  good  roada  funds  in 
said  district  until  said  matter  ia  finally  settled 
and  determined  between  the  said  F.  D.  Harvey 
and  the  aaid  subcontractors,  and  in  the  event 
they  fail  to  settle  said  controversy  the  same 
to  await  a  judidal  determination." 

At  the  July  meeting  of  the  board  of  super- 
visors the  various  saboontractors  who  were 
dalmlng  a  balance  against  Harvey  &  Co. 
also  filed  with  the  board  a  written  notice  of 
their  claim  for  this  balance,  and  claiming  a 
laborer's  lien  on  the  public  roads  for  said 
sum,  and  demanding  that  this  balance  be  de- 
ducted from  any  sum  due  Harvey  &  Co. 

It  farther  appears  that  during  the  prog- 
ress of  the  work  of  constructing  the  roads 
the  contractor,  Harvey  &  Co.,  had  become 
Indebted  to  appellant,  J.  D.  McGraw,  for  sup- 
plies famished,  and  for  which  the  said  Har- 
vey &  Co.  had  executed  a  promissory  note. 
In  August,  1917,  this  note  was  placed  in  the 
hands  of  an  attorney  for  collection,  and  in 
settlement  thereof  Harvey  A  Co.  executed  to 
appellant  a  written  assignment  of  the  bal- 
ance of  $1,361.25  due  them  by  the  board.  At 
the  September  meeting  of  the  board  of  super- 
visors, appellant  presented  this  asslgnnent 
to  the  board,  and  demanded  the  issuance  of 
a  warrant  for  this  balance.  This  demand 
was  refused,  and  the  board  entered  an  or- 
der in  the  language  following: 

"Came  on  to  be  considered  the  petition  of 
J.  D.  McGraw,  showing  an  assignment  of  F. 
D.  Harvey  &  Co.  of  certain  money,  to  wit,  the 
sum  of  $1,861.25,  daimed  to  be  a  bcUance  due 
the  said  F.  D.  Hiu^ey  &  Co.  for  road  woric  in 
district  No.  1,  township  14,  range  12,  and 
15—12;  said  petition  redting  that  the  said 
board  of  supervisors  now  held  and  retained  in 
their  hands  or  in  the  county  treasury  tlie 
said  sum  of  money,  the  same  belonging  to  F. 
D.  Harvey  &  Co.,  and  asking  the  board  to  is- 
sue a  warrant  on  the  said  treasury  for  said 
amount  in  favor  of  J.  D.  McGraw. 

"The  board,  after  considering  the  same,  is  of 
the  opinion  that  the  said  sum  assigned  belongs 
to  certain  road  contractors  in  aaid  road  dis- 
trict, and  ia  not  the  property  of  the  said  F.  T>. 
Harvey  &  Co.,  and  under  the  law  and  under  his 
contract  with  the  road  commissioners  in  aaid 
district  he  had  no  authority  to  assign  said  mon- 
ey; that  according  to  statement  filed  with  said 
board  on  the  first  Monday  in  July,  1917,  by 
the  said  F.  D.  Harvey  &  Co.  they  have  failed 
to  pay  the  amounts  due  all  contractors  on  aaid 
road  work,  and  that  his  aaid  contract  with  ttaa 
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road  commlaslonen  of  said  road  districts  pro- 
vides that  before  they  shall  be  paid  in  full  all 
daima  for  work  done  on  said  roads  must  be  dis- 
charged and  met  and  paid. 

"It  further  appearing  to  the  board  that  they 
had  been  served  by  certain  subcontractors  with 
notice  of  certain  amounts  due  them  for  road 
work,  the  same  being  admitted  by  the  state- 
ments filed  by  the  said  7.  D.  Harrey  &  Go. 
with  the  said  board,  it  is  therefore  ordered  by 
the  board  that  the  petition  and  assignment  in 
favor  of  J.  D.  McGraw  be,  and  the  same  is 
hereby,  disallowed,  and  the  claim  denied." 

On  tbe  Sth  day  of  November,  1917.  the 
various  subcontraotors  who  were  claiming  a 
balance  dne  tbem  for  latx»  performed  on 
the  public  roada  of  the  coanty  filed  in  the 
justice  court  an  ordinary  action  on  open 
account  agalne>t  V.  D.  Harvey  &  Ca,  and 
proCTired  the  Issuance  of  writs  of  garnish- 
ment against  the  board  of  supervisors.  The 
summons  for  the  defendants,  F.  D.  Harvey 
and  H.  E.  Harvey,  was  attempted  to  be 
served  by  publication  In  a  newspaper  and  by 
sending  the  process  to  the  sheriff  of  Attalla 
county,  where  It  was  served  personally  on 
H.  E.  Harvey.  The  board  of  supervisors 
answered  these  alleged  writs  of  garnish- 
ment, and  on  December  17th  the  Justice  of 
the  peace  entered  Judgments  In  favor  of  the 
bonnl  of  supervisors  and  against  Harvey  & 
Co.  The  petition  for  mandamus  requiring 
tbe  board  to  issue  the  warrant  to  appellant 
was  flied  on  the  5th  day  of  December.  1917. 

[1]  The  holding  of  the  lower  court,  and 
the  contention  of  counsel  for  appellee,  that 
the  work  of  constructing  public  roads  in  a 
district  or  subdivision  of  a  county  was  not  a 
public  work  of  tbe  county,  bnt  a  special  Im- 
pro^-ement.  and  that  for  that  reason,  by  fil- 
ing a  notice  with  the  board  of  supervisors, 
tbe  subcontractors  acquired  a  laborer's  Hen 
on  the  public  roads  of  the  district,  cannot  be 
maintained.  It  Is  perfectly  clear  that  the 
public  roads  whicb  were  constructed  In  the 
subdivision  of  the  county  were  public  roads 
of  the  county.  The  public  roads  and  prop- 
erty of  a  county  are  not  subject  to  the  Hen 
created  under  section  .3074,  Code  of  1906 
(Hemingway's  Code,  |  2434),  In  favor  of  la- 
borers and  subcontractors,  and  by  filing  a 
notice  with  the  board  of  supervisors  claim- 
ing a  Hen  the  subcontractors  acquired  no  Ilea 
on  tbe  funds  in  the  hands  of  the  county  au- 
thorities. Board  of  Supervisors  v.  GlUen, 
69  Miss.  198. 

[2]  At  the  date  of  the  execution  of  the  as- 
signment to  appellant  the  road  work  had 
been  completed  (and  the  roads  aiccepted; 
tbe  contractor,  Harvey  &  Co.,  had  been  final- 
ly discharged  by  order  of  the  board  of  Bu- 
pervlsors;  the  balance  due  the  contractor 
had  been  finally  adjudicated  by  the  board, 
and  there  only  remained  the  ministerial  duty 
of  ordering  tbe  Issuance  o£  a  warrant  for 


this  balance.  The  balance  due  Qie  contrac- 
tor bad  not  been  impressed  with  any  sort 
of  lien,  and  Harvey  8c  Co.  was  free  to  assign 
this  balance  to  appellant  in  payment  of  any 
indebtedness  which  the  company  then  owed 
to  him.  The  assignment  executed  to  appel- 
lant was  valid,  and  upon  filing  this  assign- 
ment with  the  board  of  supervisors  he  wns 
entitled  to  have  a  warrant  Issued  to  him  for 
the  balance  wWch  had  previously  been  ad- 
judicated as  due  the  contractor,  and  upon  the 
refusal  of  the  board  to  allow  his  claim  and 
order  the  Issuance  of  the  warrant  therefor, 
appellant  as  assignee  of  Harvey  &  Co.,  was 
entitled  to  maintain  a  petition  for  a  writ 
of  mandamus  compelling  tbe  Issuance  of  tbe 
warrant 

Since  the  proceedings  whidi  were  begun 
by  the  subcontractors  in  the  Justice  court  were 
filed  long  after  the  balance  due  the  contrac- 
tor had  been  assigned  to  appellant,  no  right 
which  might  have  been  secured  by  such  pro- 
ceedings, if  valid,  would  avail  to  defeat  the 
prior  rights  of  the  assignee,  appellant  here. 
For  this  reason  it  will  be  unnecessary  to  dlsr 
cuss  In  detail  the  many  defects  In  the  pro- 
ceedings In  the  Justice. court  which  rendered 
the  Judgments  there  entered  Invalid. 

It  appears  from  the  evidence,  as  well  as 
from  the  briefs  of  counsel,  that  at  some  stage 
of  the  proceedings  In  the  court  below  some 
kind  of  an  order  was  entered  by  the  court, 
directing  that  the  balance  claimed  by  appel- 
lant should  be  paid  over  to  him  upon  the  ex- 
ecution of  a  bond  to  repay  It  when  ordered 
by  tbe  court  to  do  so,  and  that  in  pursuance 
of  this  order  appellant  executed  tbe  requir- 
ed bond  and  received  the  money.  This  or- 
der and  bond  do  not  appear  In  tbe  record, 
and  we  are  unable  to  determine  tbe  exact 
nature  of  the  order  or  the  authority  of  the 
court  to  make  such  an  order.  The  money  In 
question  having  already  been  paid  to  appel- 
lant by  the  board  of  supervisors,  it  may  be 
that  since  we  hold  that  appellant  was  enti- 
tled to  receive  this  balance,  and  that  at  tbe 
time  he  filed  his  petition  herein,  he  was  enti- 
tled to  maintain  the  proceedings  for  a  writ 
of  mandamus  to  require  the  Issuance  of  the 
warrant  therefor,  It  would  now  be  useless 
to  issue  the  writ  requiring  that  to  be  done 
which  has  already  been  done.  We  are  un- 
able to  determine  the  exact  status  of  this 
matter,  for  the  reason  that  the  order  and 
bond  under  which  the  payment  was  made  are 
not  before  us,  but.  In  any  event  we  conclude 
from  such  evidence  as  is  In  the  record  that 
the  court  has  full  power  to  require  that  the 
money  be  repaid  into  the  county  treasury  to 
await  such  orders  as  may  be  entered  by  the 
court  in  reference  thereto.  This  cause  is 
therefore  reversed  and  remanded  for  fur- 
ther proceedings  not  inconsistent  with  fh* 
views  herein  expressed. 

Reversed  and  remanded. 
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SMITH  V.  SOVEREIGN  CAMP.  W.  0.  W. 
(No.  21734.) 

(Snpreme    Conrt   of  Mississippi,   Division   B. 
April  18,  1921.) 

Appeal  from  Gircait  Court,  Tlahomingo 
Comity;   0.  P.  Long,  Judge. 

Action  between  John  W.  Smith  and  the  Sot- 
ereign  Camp,  Woodmen  of  the  World.  Judg- 
ment for  the  latter,  and  the  former  appeals. 
Affirmed* 

T.  A.  Clark,  of  Inka,  for  appellant 
W.  0.  Sweat,  of  Corinth,  and  J.  A.  B.  Fjrie, 
of  Inka,  for  appellee. 

FEB  CUBIAM.    Affirmed. 


CRAMER  V.  MILLER.     (No.  21919.)* 

(Snpreme  Conrt  of  Mississippi,  Division  B. 
April  18,  1921.) 

Appeal  from  Circuit  0>art,  Prentiss  Oonnty; 
C.  P.  Long,  Judge. 

Action  between  N.  A.  Cramer  and  Mrs.  Bob- 
bie Miller.  Judgment  for  the  latter,  and  the 
former  appeals.  On  motion  to  docket  and  dis- 
miss appeal.    Sustained. 

B.  0.  Sharp,  of  Boonevllle,  for  appellant. 
J.  A.  Cunningham,  of  Booneville,  for  appellee. 

PEB  CDBIAM.    Sustained. 


OWENS  V.  QULF,  M.  &  N.  R.  CO.t 
(No.  21737.) 

(Supreme  (3ourt  of  Mississippi,  DMsion  B. 
April  18,  1921.) 

Appeal  from  Circuit  0>urt,  Winston  Goontr; 
T.  li.  Lamb,  Judge. 

Action  between  Will  Owens  and  the  QrUt, 
Mobile  &  Northern  Bailroad  0>mpany.  Judg- 
ment for  the  latter,  and  the.  former  appeals. 
Affirmed. 

Howie  &  Howie,  of  Jackson,  for  appellant. 
J.  N.  Flowers,  of  Jackson,  and  Ellis  B.  Coop- 
er, of  Laurel,  for  appellee. 

FEB  CJUBIAM.    Affirmed. 


ROBERTSON,  State  Ravenne  Agent,  v. 
JONES  et  al.    (No.  21533.) 

(Supreme  C!ourt  of  Mississippi,  Division  B. 
April  18,  1921.) 

Appeal  from  (Mrcuit  Court,  Harrison  County; 
D.  M.  Qraham,  Judge. 

Action  between  Stokea  V.  Bobertson,  State 
Bevenne  Agent,  and  Mrs.  J.  T.  Jones  and  an- 
other. Judgment  for  the  latter,  and  the  former 
iVPeals.    Affirmed. 

•Motion  to  reinstate  overruled  Hay  t,  ISa. 


T.  M.  Evans  and  J.  F.  GaOoway,  both  of 
Oulfport,  for  appellant. 
White  &  Ford,  of  Oulfport,  for  appeDeea. 

FEB  CUBU^    Affirmed. 


PARKS  V.  NEW  ALBANY  ELEVATOR  CO.f 
(No.  21742.) 

(Snpreme  CJourt  of  Mississippi,  DivisioB  & 
April  18,  1921.) 

Appeal  from  Circuit  (}ourt.  Sunflower  Ooim- 
tj;   S.  F.  Davis,  Judge. 

Proceedings  between  B>  W.  Parks  and  the 
New  Albany  EUevator  Company.  Judgment  for 
tiie  latter  and  the  former  appeals.    Affirmed. 

Ward  Allen,  of  Drew,  tor  appellant. 
Mitchell  &  Mitchell,  of  Pontotoc^  for  appellee^ 

FEB  CUBIAM.    Affirmed. 


MASSEY  V.  FOSTER.    (No.  21736.) 

(Supremo  Conrt  of  Mississippi,  Diviaimi  B. 
AprU  18,  1921.) 

Appeal  from  Circuit  C^urt,  Tishomingo  Coun- 
ty;  C.  P.  Long,  Judge. 

Action  between  C.  B.  Massey  and  John  Fos- 
ter. Judgment  for  the  latter,  and  the  former 
appeals.    Affirmed. 

T.  A.  Clark,  of  luka,  for  appellant. 

Harry  M.  BUne,  of  luka,  for  appelleo. 

FEB  ODBIAM.    Affirmed. 


LAMPKIN  V.  BOARD  OF  SUP'RS  OF  WIN- 
STON COUNTY.     (No.  21717.) 

(Supreme  Court     of  Mississippi,  Division  B. 
April  18,  1921.) 

Appeal  from  (Jircuit  Court,  Winston  (bounty; 
T.  L.  Lamb,  Judge. 

Action  between  Mary  B.  Lampkin  and  the 
Board  of  Supervisors  of  Winston  County. 
Judgment  for  the  latter,  and  the  former  ap- 
peals.   Affirmed. 

Jones  te  Boydston,  of  LonisviUe,  for  appel- 
lant. 
Z.  A.  Brantley,  of  Louisville,  for  appellee, 

PER  CUZUAM.    Affirmed. 


McDANIEL  V. STEADMAN  ot  al.    (No. 21589.) 

(Supreme  Conrt  of  Mississippi,  Division  B. 
April  18,  1921.) 

Appeal  from  Chancery  Court,  Attala  County; 
T.  P.  Gnyton,  Chancellor. 

Action  between  B.  T.  McDanlel  and  B.  N. 
Steadman  and  others.  Appeal  dismissed.  On 
motion  to  reinstate  appeal.     Overruled. 

For  former  opinion,  see  86  South.  889l 

t  Suggestion  of  error  overniled  Uay  I,  ISO. 
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J.  G.  SmTthe,  of  Koadnck«i  for  the  motion. 
Fulton  Thompson  and  B.  H.  &  J.  H.  Thomp- 
■on,  all  of  Jackson,  opposed. 

PER  CUBIAM.  Appeal  dismissed  Febrnary 
14,  1821.  and  motion  to  reinstate,  filed  March 
28, 1921,  overruled 


ROBERTSON, 
LOWNDES 


Stats     Raveaoa     Agent, 
COUNTY.      (No.   21669.) 


V. 


(Snpreme   Court   of   Mississippi,  Division   A. 
April  11,  1921.) 

Appeal  from  (Mrcnlt  Oonrt,  Lowndes  Ooonty; 
T.  B.  Carroll,  Jndge. 

Proceeding  between  Srokes  V.  Robertson, 
State  Revenue  Agent,  and  Lowndes  Connty. 
Judgment  for  the  latter,  and  the  former  ap- 
peals.    Affirmed. 

Jno.  F.  Frierson,  of  Colambns,  for  sppellant. 
C.  It.  Lincoln,  of  Ootumbos,  for  appelleo, 

PER  CURIAM.    Affirmed. 


ALCORN  •!  al.  v.  ELLISON.     (No.  21761.) 

(Supreme  Court  of  Mlssissipirf,  DiTision  A. 
Aprfl  11,  1921.) 

Appeal  from  Circuit  Court,  (Quitman  CJonnty; 
W.  A.  Alcorn,  Jr.,  Judge. 

Proceeding  between  R.  W.  Alcorn  and  an- 
otiier  and  B.  H.  Ellison.  Judgment  for  the  lat- 
ter, and  the  former  appeal.  Appeal  dismissed 
for  want  of  prosecution. 


PER  (7DBIAM. 
of  prosecution. 


Appeal  dismisaed  for  want 


ADAMS  V.  STATE.     (No.  31647.) 

(Snpreme  (3ourt  of  Mississipi^  Division  A. 
Aprfl  11,  1921.) 

Appeal  from  Circuit  Court,  Chickasaw  Coun> 
ty;   W.  A.  Roane,  Judge. 

John  Adams  was  convicted  of  murder,  and 
sentenced  to  life  imprisonment,  and  he  appeals. 
Affirmed. 

B.  N.  Knox,  of  New  Albany,  for  appellant. 
Wm.  Hemingway,  AssL  Atty.  Qen.,  for  the 
State. 

PER  (HJRIAM.  Conviction  in  lower  court 
of  murder,  with  sentence  of  life  imprisonment, 
affirmed. 


HOLMES  COUNTY  v.  MONTGOMERY. 
(No.  21655.) 

(Snpreme   C!ourt   of   Mississippi,  IKvision   A. 
April  11,  1921.) 

Appeal  from  Circuit  Ciontt,  Holmes  CSounty; 
H.  H.  Elmore,  Jndge. 

Proceedings  between  Holmes  (bounty  and  R. 
A.  Montgomery.  Judgment  for  the  latter,  and 
the  former  aroeala.    Affirmed. 


Nod  ft  Jordan,  of  Lexington,  for  appellaitf. 
J.  D.  Giqrton,  of  Kosciusko,  for  appellee. 

PER  CURIAM.    Affirmed. 


BERRYHILL  V.  STATE.    (No.  21710.) 

(Supreme   Court   of  Mississippi,   Division   A. 
April  11,  1921.) 

Appeal  from  Circuit  Court,  Lee  County;  O. 
P.  Long,  Judge. 

Wm,  Berryhill  was  convicted  of  manufactnr* 
ing  liquor,  and  sentenced  to  two  years'  impris- 
onment, and  appeals.    Affirmed. 

C9ande  CHayton,  of  Tupelo,  for  vpellanL 
William  Hemingway,  Asst.  Atty.  Gen.,  for  the 

State. 

PER  CURIAM.    Affirmed. 


BEEKMAN  «t  aL  V.  B08T.    (No.  2I70S.)* 

(Snpreme  Court  of  Mississippi,  Division  & 
April  18,  1921.) 

Appeal  from  CHiancery  Court,  Adams  Covnty; 
R.  W.  Cntrer,  Chancellor. 

Proceedings  between  P.  Beekman  and  others 
and  R.  E.  Host.  Judgment  for  the  latter,  and 
the  former   appeal.     Affirmed. 

See,  also,  86  South.  713. 

'Engle  &  Laub,  of  Natches,  and  O.  O.  Lyell, 
of  Jackson,  for  appellants. 
Ratdiff  &  Kennedy,  of  Natches,  for  appellee. 

PER  C3URIAM.    Affirmed. 


BOYDSTON  &  ARMSTRONG  v.  DINWIDDIE 
STAVE  CO.    (No.  21702.) 

(Snpreme  Court  of  Mississippi,  Division  B. 
April  18,  1921.) 

Appeal  from  Circuit  Court,  Leflore  County; 
S.  F.  Davis,  Judge. 

Action  between  Boydston  &  Armstrong  and 
the  Dinwlddie  Stave  Company.  Judgment  for 
the  latter,  and  the  former  appeals.    Affirmed. 

Gardner,  McBee  &  Gardner,  of  Greenwood, 
for  appellant. 

Whittington  &  Osbom,  of  Gremwpod,  for 
appellee. 

PER  CURIAM.     Affirmed. 


HUOGINS  V.  STATE.    (No.  21798.) 

(Supreme  Court  of  Mississippi,   Division   A. 
April  11,  1921.) 

Appeal  from  Circuit  Court,  George  County; 
D.  M.  Graham,  Judge. 

Leo  Hudgins  was  convicted  of  assault  and 
battery,  and  sentenced  to  fine  and  impria^ 
ment,  and  he  appeals.    Affirmed, 


•Suggestion  of  errsr  overruled  Hay  U,  1921. 


Digitized  by 


Google 


&02 


8T  SOUTHEKN  REPORTER 


(Mis& 


O.  F,  Moss,  of  Laeedale,  for  appellant. 

O.  B.  Dorroh,  Aast  Atty.  Gen.,  for  the  Stmt*. 

PBR  OUBIAliL    Affirmed. 


BARRETT  V.  STATE.    (No.  2I69S.)* 

(Snprwne   Ckinrt   of  Mississippi,  Diviaioii  A. 
April  11,  1921.) 

Appeal  from  Circuit  Oonrt,  Forrest  Ooon- 
tr;   Robt.  S.  Ball,  Judge. 

Tom  Barrett  was  convicted  of  grand  lar- 
eeii7,  and  sentenced  for  three  years'  imprison- 
ment, and  be  appeals.    Affirmed. 

DaTla  &  Hill,  of  Hattiesburf,  for  appellant. 
Wm.  Hemingway,  Asst.  Atty.  Gen.,  for  tb« 
SUte. 

PBB  CURIAM.    Affirmed. 


CLEVELAND  et  al.  v.  STATE.    (N*.  2l520.)t 

(Supreme   Court   of   Miasiasippi,  Diviaioii  A. 
April  11,  192L) 

Appeal  from  Circuit  Court,  Newton  Oonnty; 

A.  J.  McLaurin,  Judge. 

H.  li.  CSeyeland  and  Errin  Cleveland  were 
convieted  of  grand  larceny,  and  sentenced  to 
three  years  in  the  penitentiary,  and  they  ap- 
peal.    Affirmed. 

W.  I.  Monn,  of  Newton,  and  M.  P.  Foy,  of 
Decatur,  for  appellants. 
C.  B.  Dorroh,  of  Macon,  tor  the  Sute. 

PBB  CURIAM.     Affirmed. 


BAKER  V.  STATE.    (No.  21770.) 

(Supreme   CJonrt  of   Mississippi^   Division  A. 
April  11,  1021.) 

Appeal  from  (Mrcuit  Court;  Jones  (3onnty; 
Robt  S.  Hall,  Judge. 

Mrs.  J.  B.  paker  was  convicted  of  forgery, 
and  sentenced  to  two  years'  imprisonment,  and 
she  appeals.    Affirmed. 

J.  M.  Arnold  and  J.  T.  Taylor,  boUi  of  BUio- 
ville,  for  appellant. 

.  H.   C.   Holden,   Asst   Atty.   Oen.,  for  tike 
SUto. 

PER  CURIAM.   Affirmed. 


ROBERTSON  et  al.  V.  STATE.    (No.  2IS06.)t 

(Supreme   Court   of   Mississippi,   Division   A. 
AprU  11,  1921.) 

Appeal  from  Circuit  Ourt,  Winston  County; 
T.  L.  Tifimb,  Judge. 


•Suggestion  of  error  overruled  May  S,  19a. 
t  Sug:;e?tlon  of  error  overruled  Kay  tO,  VUL 
t  Suggestion  of  error  overruled  Kay  I,  UtL 


Charles  Robertson  and  S.  Young  were  con- 
victed of  nitcit  distnUng,  and  sentenced  to  im- 
prisonment for  one  year,  and  they  appeal. 
Appeal  dismissed,  but  subsequently  reinstated 
on  petition.    Affirmed. 

H.  H.  Rogers,  of  Louisville,  for  appellants. 
O.  B.  Dorroh,  Asst  Atty.  Oen.,  for  the  Stats. 

PBR  CURIAM.  This  appeal  was  ^smissed 
on  January  24,  1921,  and  afterwards  on  petition 
reinstated  February  7,  1921.    Affirmed. 


SHIPP  ot  al.  V.  80VEREI0N  CAMP,  W.  0. 
W.,  et  al.     (No.  21601.) 

(Supreme   C!ourt   of  Mississippi,   Division   B. 
April  ;8,  1921.) 

Appeal  from  Chancery  Court  Holmes  (boun- 
ty; Z.  A.  Brantley,  C<haneellor. 

Action  between  Rosa  V.  Shipp  and  otltora  and 
Sovereign  Camp,  W.  O.  W.,  and  other*.  Judg- 
ment for  the  latter,  and  the  former  appeal  Af- 
firmed. 

Noel  &  Jordan,  of  Lexington,  for  appellanta. 
H.  H.  Blmore,  of  Cleveland,  for  appellees. 

PBB  CURIAM.    Affirmed. 


CONNER  V.  ROBERTSON,  Stat*  Rsvenae 
Agent.    (No.  21762.) 

(Supreme  Court  of  Mississippi.    April  18, 

1921.) 
Efak  Banc. 

Appeal  from  Circuit  Conrt  Forrest  County; 
R.  S.  Han,  Judge. 

Action  between  John  T.  Conner  and  Stokes 
V.  Robertson,'  State  Revenue  Agent  Judg- 
ment for  the  latter,  and  the  former  appeals. 
Affirmed. 

Sullivan  &  Sullivan  and  Hannah  ft  Cook,  all 

of  Hattlesburg,  for  appellant 
Oreen  &  Green,  of  Jackson,  amid  curia, 
H.  C.  Holden  and  WeUs,  Stevens  ft  Jones, 

an  of  Jackson,  for  appellee. 

PER  CURIAM.     Affirmed. 


MAJORS  V.  STACY'S  ESTATE.    (Na.  21024.) 

(Supreme  Court  of  Ifissiasippi,  Diviaion  B. 
April  18.  1921.) 

Appeal  from  C!haneery  (^nrt,  Jones  Conlity; 
G.  C.  Tann,  ChanceUor. 

Action  between  J.  M.  Majors  and  the  Estate 
oC  Geo.  Stacy,  deceased.  Judgment  for  the 
latter,  and  the  former  appeals.    Affirmed. 

Howie  ft  Howie,  of  Jackson,  for  appeUant 
Collins  ft  Conins  and  Ellis  B.  Cooper,  aU  of 
Laurel,  for  apiiellee. 

PBR  CURIAM.    Affirmed. 
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CLEARWATER  CITRUS  GROWERS'  ASS'N 
V.  ANDREWS  et  al. 

(Supreme  Court  of  Florida.    March  8,  1921. 
Rehearing  Denied  April  4,  1921.) 

fSvUabut  ly  the  Court.) 
i.  Corporations  «s»l72— Voluntary  withdrawal 
of  membera  of  oorporatlon  not  for  profit  sov< 
era  Interest. 
The  Tolnntary  withdrawal  of  members  of 
a  corporation  not  for  profit  eerere  their  mem- 
bership in  the  corporation  and  all  connection 
with  or  interest  in  its  biulness,  property,  and 
assets. 

2.  Corporations  <^s>6 14  ( I  )~Members  Who  havs 
voluntarily  withdrawn  cannot  sus  for  disso- 
Intlon  la  opposition  to  statutory  mothod. 

Where  a  statute  prescribes  a  method  of 
dissolTins  a  corporation  by  certain  of  its  mom* 
hers,  and  they  act  in  opposition  to  its  provi- 
sions, they  cannot  be  heard  in  a  conrt  of  e<i- 
uity  to  aslc  its  aid  to  dissolve  the  corporation, 
of  which  they  have  voluntarily  ceased  to  be 
members,  notwithstanding  they  could  have  ac- 
complished their  purpose  by  proceeding  in  ac- 
cordance with  the  statute. 

3.  Corporatloas  •9»l  72— Minority  remaining  In 
eorporatloB  not  for  profit  entitled  to  Its  prop- 
erty. 

Upon  the  withdrawal  of  a  majority  from  an 
organization  or  corporation,  not  for  profit,  those 
remaining  in  the  organization  or  corporation 
constitute  the  true  association  and  are  entitled 
to  the  use  Uid  enjoyment  of  the  association's 
property. 
EUis,  3h  dissanting. 

Appeal  Irom  Circuit  Court,  Plnella» 
Coui^:  O.  E.  Heaves,  Judge. 

Suit  by  A,  G.  Andrews  and  others  against 
the  Clearwater  Citrus  Growers*  Association 
for  the  ai»polntment  of  a  receiver.  A  de- 
murror  to  the  Ull  was  overruled,  and  defend- 
ant appeals.  Eeversed,  with  directions  to 
dismiss. 

Macfarlane  &  Macfarlane  and  N.  B.  EC. 
Pettingill,  all  of  Tampa,  for  appellant 

W.  A.  Carter  and  James  P.  Glen,  botJi  of 
Tampa,  for  appellees. 

BBOWNE,  C.  J.  The  Clearwater  Citrus 
Growers'  Association,  a  corporation  not  for 
profit,  was  organized  in  1909  under  chapter 
6958,  Laws  of  Florida.  After  operaUng  abotit 
two  years,  three-fourths  of  its  membera 
formed  a  coriwration  known  as  the  Pinellas 
Packing  Company,  and  undertook  to  sell  and 
dispose  of  all  the  assets  of  the  Clearwater 
Citrus  Growers'  Association  to  the  Pinellas 
Packing  Company,  taking  in  payment  there- 
for the  capital  stock  of  the  Pinellas  Packing 
Company,  which  was  to  be  fairly  distributed 
among  the  members  of  the  Clearwater  Citrus 
Growers'  Association. 


A  deed  of  conveyance  was  executed  and  do*. 
Uvwed  by  the  officers  of  the  Clearwater  Cit- 
rus Growers'  Association  to  the  Pinellas 
Packing  Company.  This  transaction  Is  im- 
material to  the  discussion  «f  this  case,  as  the 
deed  from  the  Clearwater  Citrus  Growers' 
Association  to  the  Pinellas  Packing  Company 
was  canceled  by  the  decision  of  this  court, 
and  the  possession  of  the  property  sought  to 
be  transferred  was  restored  to  the  Clear- 
water Citrus  Growers'  Association.  Pinellas 
Packing  Co.  v.  Clearwater  Citrus  Growers' 
Ass'n,  72  Fla.  692,  72  South.  1028. 

A  minority  of  the  monbers  of  the  dear- 
water  Citrus  Growers'  Association  voted  and 
protested  against  the  action  of  the  majority, 
and  refused  to  recognize  their  acts  in  at- 
tempting to  dissolve  the  corporation,  and 
continued  the  operation  and  existence  of  the 
association  by  electing  officers  and  transact- 
ing the  business  for  which  It  was  organized. 

After  the  execution  and  delivery  of  the 
deed  of  conveyance  to  the  Pinellas  Packing 
Company,  the  members  of  the  association 
who  planned  and  carried  out  the  scheme 
withdrew  from  the  Qearwater  CStrus  Grow- 
ers' Association.  It  was  their  intention  to 
dissolve  the  Clearwater  Citrus  Growers'  As- 
sociation, and  they  sought  to  do  so  by  dis- 
posing of  the  assets  of  the  association  and 
withdrawing  membership  therein. 

After  the  decision  of  this  oourt  in  the  case 
of  Pinellas  Packing  Co.  v.  Clearwater  Citrus 
Growers'  Association,  supra,  those  persons 
who  had  withdrawn  from  membership  in  the 
Clearwater  Citrus  Growers'  Assodatiwi  filed 
their  bill  setting  out  that  they  made  a  mis- 
take In  the  method  they  adopted  to  dissolve 
the  association,  and  having  failed  in  their 
plan,  asked  the  court  to  appoint  a  receiver  to 
wind  up  the  business  of  the  Clearwater  Cit- 
rus Growers'  Association  and  for  other  re- 
Uef. 

A  demurrer  to  the  bill  was  overruled,  and 
the  matter  Is  before  us  on  appeal  from  that 
order.  The  first  and  third  grounds  of  the 
demurrer  are  In  effect  that  the  complainants 
are  not  entitled  in  a  court  of  equity  to  the 
relief  prayed  for,  and  that  the  individual 
complainants,  by  voluntarily  withdrawing 
from  membership  in  the  association,  forfeit- 
ed all  right  or  interest  in  its  property  and 
are  not  entitled  to  relief. 

Chapter  6958,  acts  of  1909,  under  which 
this  association  was  incorporated,  provides 
that  it  "may  be  dissolved  and  its  affairs 
wound  up  voluntarily  by  the  written  request 
of  mfembers  representing  two-thirds  of  the 
total  votes,  in  the  manner  and  with  the  effect 
now  provided  by  law."  Section  2838,  General 
Statutes  1906,  provides  that  any  corporation 
not  for  profit  "wishing  to  dissolve  may 
present  a  petition  to  the  circuit  Judge,  who 
shall  direct  notice  thereof  to  be  published 
for  such  time  as  be  may  Judge  to  be  expedt* 


'or  other 
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ent,  and  after  the  ezplratlom  of  sadi  time  he 
may  decree  a  dissolution  and  may  malce  all 
necessary  orders  and  decrees  for  the  wind- 
ing np  of  the  affairs  of  such  corjwratlon. 

The  hill  presents  this  aspect:  A  majority 
constituting  about  three-fourths  of  the  en- 
tire membership  of  the  association  attempt- 
ed to  dissolve  it  by  a  method  that  was 
foreign  to  and  Ignored  the  provisions  of  the 
statute  as  to  how  such  a  corporation  could 
be  dissolved.  The  bUl  seems  to  recog^nlze, 
however,  that  they  did  not  dissolve  the  cor- 
poration, because  It  alleges  that  they  "there- 
upon gave  notice  of  their  withdrawal  from 
the  Growers'  Association."  Such  notice 
could  not  have  been  given  to  an  association 
that  did  not  exist  It  shows  that  they  ac- 
knowledged <lie  continued  existence  of  the 
association  and  withdrew  from  any  further 
membership  In  or  connection  with  it. 

The  basis  for  the  equitable  relief  sought  In 
thla  case  Is  that  of  mistake.  The  bill  al- 
leges that  the  "seceding  members" — as  they 
are  designated  in  the  bill — consulted  an  at- 
torney as  to  the  method  of  securing  a  disso- 
lution of  the  corporation,  and  that  the  meth- 
od they  adopted  was  in  pursuance  of  his  ad- 
vice, and  that  it  was  by  reason  of  their  mis- 
take in  following  his  advice  that  their  plan 
to  dissolve  the  association  partially  failed. 

[1]  Much  is  said  in  the  brief  of  a^wllee 
about  the  right  of  more  than  two-tliirds  of 
the  members  of  the  association  to  effect  its 
dissolution,  About  this  there  can  be  no  con- 
troversy, but  this  right  could  only  be  exercis- 
ed in  the  manner  prescribed  by  law.  The 
bill,  however,  discloses  that  those  who 
sought  to  dissolve  the  association  adopted  a 
method  different  from  that  prescribed  by  tiie 
statute.  It  is  immaterial  whether  they  did 
it  on  the  advice  of  counsel  or  on  tb^  own 
Initiative.  When  they  adopted  a  method 
cmitrary  to  that  provided  by  the  statute, 
their  action  so  far  as  It  affected  the  Clear- 
water Citrus  Growers'  Association  was  a 
nullity,  and  their  voluntary  withdrawal  from 
the  association,  provided  there  were  enough 
members  left  to  keep  It  in  existence,  had  the 
effect  only  of  severing  their  membership  and 
all  connection  with  or  interest  in  the<  associa- 
tion, its  business,  its  property,  or  its  assets. 

[2]  The  statutory  method  of  dissolving  the 
association  is  so  plain  that  even  a  layman 
can  understand  and  follow  it  Was  the  ad- 
vice of  counsel  sought  to  Interpret  the  stat- 
ute or  to  devise  a  method  for  dissolving  the 
association  different  from  that  provided  by 
the  statute?  Was  his  advice  asked  for  the 
purpose  of  proceeding  according  to  the  stat- 
ute or  to  circumvent  it?  Where  a  statute 
prescribes  a  method  of  dissolving  a  corpora- 
tion by  certain  of  its  members,  and  they  act 
in  direct  opposition  to  its  provisions,  they 
cannot  be  heard  in  a  court  of  equity  to  ask 
its  aid  to  dissolve  the  corporation,  of  which 
they  Iiave  ceased  to  be  members,  notwithp 


standing  they  could  have  accompllsbed  their 
purpose  by  proceeding  in  accordance  with 
the  statuta 

The  complainants  in  this  case  proceeded 
contrary  to  the  statute  in  ttieir  attempt  to 
dissolve  the  association  and  failed.  l%e 
bill  recognizes  that  the  association  was  not 
dissolved,  this  suit  being  brought  against  It 
as  a  corporation,  and  It  is  treated  throagliout 
the  bill  as  a  going  concern. 

The  appellees  contend  that: 

"The  equity  eriata  as  to  the  spedfie  property 
embraced  In  the  conveyance  to  the  pacldng 
company  and  is  independent  of  the  right  to 
dissolve  the  Growers'  Association,  and  it  ia 
really  of  no  consequence  to  the  complainants 
whether  the  Growers'  Association  ia  wound  ap 
or  not,  provided  they  are  protected  in  their 
equitable  rights  In  the  apeciflc  property.  And 
this  bringa  aa  to  the  point  that  there  la  equity 
in  the  bin,  irreapective  of  the  mistake,  and 
irrespective  of  any  right  to  dissolve  or  wind 
np  the  Growers'  Association." 

This  contrition  ignores  what  the  bill  dis- 
closes, that  the  complainants  withdrew 
from  the  Clearwater  Citrus  Growers'  Asso- 
(tetlon  more  than  seven  years  before  the  fil- 
ing of  the  liUI,  and  that  they  are  not  now 
members  of  the  assodatloD  and  have  not 
been  since  1911. 

The  situation  presented  is  this:  Hie 
Clearwater  Citrus  Growers^  Association  is  a 
going  corporation,  not  for  profit,  from  wbidi 
some  of  its  members  who  voluntarily  with- 
drew about  seven  years  ago  are  asking  that 
the  affairs  of  the  corporation  be  wound  np 
and  its  assets  divided  and  that  they  receive 
a  portion  of  them.  Just  where  the  indepmd- 
ent  equity  exists  from  this  situation  we  fftil 
to  see. 

[3]  It  has  been  held  that  upon  the  with- 
drawal of  a  majority  from  an  organization 
or  corporation,  not  for  profit,  Oiose  remain- 
ing In  the  corporation  constitute  the  true  as- 
sociation and  are  entitled  to  the  use  and  en- 
joyment of  the  association's  property.  Un- 
ion Benev.  Soc.  No.  8  v.  Martin,  113  Ky.  25, 
67  8.  W.  88. 

It  seems  wdl  settled  that  members  of  a 
subordinate  lodge  or  fraternal  association 
who  withdraw  therefrom  forfeit  their  Inter- 
eat  in  the  lodge  property  and  cannot  invoke 
the  rule  against  the  enforcement  of  forf^- 
tures  in  equity.  Freundschaft  Lodge,  No. 
72,  D.  O.  H.  V.  Alchenburger,  235  III.  438,  85 
N.  B.  653;  McFadden  v.  Murphy,  149  Mass. 
341,  21  N.  B.  868;  Ahlendorf  v.  Barkous,  20 
Ind.  App.  656,  60  N.  E.  887 ;  Altmana  v.  Benz, 
27  N.  J.  Eq.  831. 

Counsel  for  appellees  seek  to  dlflereDtlate 
these  cases  from  the  one  under  consideration 
by  showing  that  in  some  of  them  the  com- 
pact provides  that  the  assodatlcm  should  not 
be  dissolved  so  long  as  a  certain  number  of 
members  remained,  five  in  the  Illinois  Case 
(Freundachaft  Lodge,  Na  72,  D.  O.  H.  t. 
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Alchenburger,  sopra),  and  fifteen  In  the 
MassacbtiBetts  Case  (McFadden  v.  Murphy, 
supra).  We  cannot  see  that  this  makes  any 
distinction.  It  only  affects  the  illegality  of 
tbe  attempt  to  dissolve  the  association 
against  the  wishes  of  a  certain  number  of  its 
members,  and  does  not  affect  the  doctrine 
that  withdrawing  members  forfeit  their  in- 
terest in  the  property.  In  those  cases,  aa  in 
the  Instant  case,  there  was  an  abortiTe  at- 
tempt to  dissolve  the  association;  In  those 
cited  because  a  certain  number  of  the  mem- 
bers remained  in  the  lodge  or  association 
who  were  unwilling  for  it  to  be  dissolved  or 
to  surrender  Its  charter;  in  the  Instant 
case  because  they  failed  to  proceed  accord- 
ing to  tbe  method  pre8crit>ed  by  the  statute 
for  the  dissolution  of  the  association. 

Tbe  principle  involved  in  those  cases 
which  la  persuaslTe  with  us  is  that,  when  a 
member  of  an  association  of  this  character 
voluntarily  withdraws  from  it,  he  forfeits  all 
Interest  in  the  property  of  the  lodge  or  asso- 
ciation. 

In  the  case  of  Smith  v.  Smith,  3  Desaus. 
Eq.  (S.  C.)  'SST,  where  some  of  the  identical 
questions  involved  in  this  suit  were  discusa- 
ed  and  determined,  the  court  said: 

"There  were  some  minor  points  in  tbe  case, 
wliich  I  will  notice  from  respect  to  tbe  coun- 
sel who  nrged  them.  It  has  been  stated  that 
the  fund  in  controversy  was  raised  chiefly  l>y 
the  contribotions  of  those  lodges  whicli  have 
adhered  to  the  change  made  by  the  Grand 
Lodge  in  Charleston,  and  that  the  lodges  who 
adhered  to  the  ancient  charter  liad  contributed 
but  little  to  the  fond.  Tliis  may  be,  and  I  be- 
lieve is,  correct,  bnt  it  cannot  have  any  inflo- 
ence  upon  this  cause,  for,  whenever  individuals 
or  portions  of  a  corporation  quit  the  main 
body,  they  leave  all  the  rights  and  funds  of 
the  corporation  which  remain  in  its  perfect 
character.  This  is  the  legal  effect  and  result, 
not  from  the  decree  of  this  or  any  other  court." 

Tbe  bill  In  the  instant  case  discloses  that 
the  complainants  sought  to  dissolve  the  cor- 
poration, bnt  failed,  and  that  they  then  with- 
drew from  membership  in  it,  and  have  not 
been  members  for  over  seven  years.  When 
tbey  withdrew  from  tbe  association  they 
forf^ted  or  relinquished  all  their  rights  to 
any  interest  in  tbe  property. 

Bven  if  they  were  seeking  in  this  proceed- 
ing to  recover  what  they  claim  to  l>e  their 
interest  in  the  proiwrty  and  assets  of  the 
Clearwater  Citrus  Growers'  Association, 
there  would  be  no  equity  in  their  bill,  but 
they  are  seeking  more  than  this.  They  ask 
to  have  an  Incorporation  of  which  they  are 
not  members,  dissolved  by  a  decree  of  this 
court  against  the  wishes  of  the  active  mem- 
bers, who  are  operating  it  in  acoordai^ce  with 
its  charter  for  the  purposes  for  which  It  was 
organized.  They  do  not  cbarge  that  tbe 
dearwater  <3trus  Growers'  Association  la 
acting  in  violation,  or  in  contravention  of,  its 


diarter,  nor  that  It  is  guilty  of  any  acta 
whereby  Its  charter  should  be  forfdted. 

Having  withdrawn  from  the  association, 
they  surrendered  all  right  they  had  as  mem- 
bers, including  their  Interest  in  the  property 
or  assets  of  the  association,  and  this  court  ia 
without  power  either  to  restore  them  to  mem- 
bership or  to  appoint  a  receiver  to  wind  up 
the  tnislness  of  the  association  upon  their  ap- 
plication, and  make  an  equitable  division  of 
its  assets  among  the  parties  entitled  thereto. 
Even  if  this  court  had  the  power  to  comply 
with  this  part  of  the  prayer  of  the  bill,  the 
assets  would  have  to  be  divided  among  tbe 
present  members  of  the  association,  as  they 
and  they  alone  have  any  Interest  in  its  prop- 
erty or  assets.  All  of  those  who  have  with- 
drawn, resigned,  "seceded,"  or  otherwise 
ceased  to  l>e  members  of  the  association  have 
by  their  voluntary  acta  forfeited  and  sur- 
rendered all  right  to,  or  any  interest  in,  the 
same. 

It  appears,  therefore,  that  the  donorrer  to 
the  bill  should  have  been  sustained,  and  the 
decree  of  the  chancellor  overruling  the  de- 
murrer is  reversed,  wltb  directions  to  dis- 
miss the  bill. 

TAYLOB,  WHITFIELD,  and  WBST,  33., 
concur. 
ELLIS,  J.,  dissents. 


NORTON    V. 


SMITH-RICHARDSON 
CO. 


(81  Fta.  »B) 
INV. 


(Supreme  Court  of  Florida.     March  1, 
Behearing  Denied  April  7,  X921.) 


1821. 


fSyZtotu*  hp  the  Court.) 

1.  Estoppel  «=>II8— Every  fast  essential  to 
estoppel  In  pals  must  be  proved. 

Every  fact  essential  to  an  estoppel  in  pais 
mnst  be  clearly  and  satisfactorily  proved. 

2.  Adverse  possession  4=»t3k  114(1)— Posses- 
slon  must  be  actual,  etc 

The  possession  necessary  to  confer  title 
nnder  an  adverse  holding  must  be  actual,  con- 
tinuous, and  adverse  to  tbe  legal  title  for  the 
full  statutory  period,  and  such  possession  must 
be  established  by  clear  and  iMsitlve  proof. 

3.  Adverse  possession  «s>57— In  absence  of 
positive  proof  no  title  oan  be  adjudged. 

When  the  proof  is  not  clear  and  positive  of 
adverse  possession  and  occupation  of  land  for 
the  full  statutory  period,  no  title  by  adverse 
possession  can  be  adjudged. 

4.  Adverse  possession  9=985(3)  —  Possession 
BOt  subordinate  to  trae  owner  must  be  dearly 
shewn. 

Every  presumption  is  in  favor  of  a  possee- 
sion  in  subordination  to  the  title  of  the  tme 
owner,  and  an  adverse  possession  as  against 
such  owner  must  l>e  established  by  clear  and 
positive  proof. 
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6.  Advene  pos^eeeloa  «=»27— Possession  has 
refereaoe  to  physInU  faots  definitely  prQva- 

blB. 

Advene  posseBsioo  has  reference  to  physi- 
cal facts  that  may  be  proven  with  certainty  and 
definitenesB. 

6.  Adverse  posseesion  «=s>27  —  Evidenoe  9s> 
474'/2,  568(1)— Facts  should  be  shown  whioh 
In  law  constitute  possession. 

It  is  extremely  doubtful  whether  testimony 
in  hffic  verba  that  a  party  was  in  posseasion  of 
lands  1b  of  any  weight.  Fosseflsion  may  often 
be  a  matter  of  opinion.  In  proving  posseBsion 
of  land  the  facts  should  be  shown  which  in  law 
constitute  poBsession. 

7.  Adverse  posseesion  iS=9ll2,  1 14(1)-- Burden 
of  proof  on  adverse  claimant;  requisite*  of 
proef  of  adverse  occupancy  stated. 

Where  no  other  title  is  set  up  against  the 
legal  title  to  land  than  that  of  adverse  occu- 
pancy, tiie  burden  of  proof  of  all  the  essentia] 
facts  requisite  to  give  title  by  adverse  posses- 
sion is  upon  him  who  asserts  such  prescriptive 
title.  Such  proof,  to  be  effectual,  must  show  a 
continuous,  unbroken,  open,  notorious,  actual, 
and  adverse  possession  under  a  claim  of  right 
for  the  full  statutory  period;  and  the  limits, 
location,  and  extent  of  Iiia  occupancy  must  be 
definitely  and  dearly  established  by  a£Srmative 
proof,  and  cannot  be  established  or  extended 
by  presumption. 

8.  Adverse  possession  «=>45,  46— Yielding  pos- 
session  under  legal  procedure  breaks  con- 
tinuity; occupation  lost  by  force  but  re- 
gained does  not  break  continuity. 

The  possession  necessary  to  confer  title 
under  an  adverse  holding  must  be  actual,  con- 
tinuons,  and  adverse  to  the  legal  title  for  the 
statutory  period  to  bar  the  suit,  and  the  ad- 
verse possessor  must  not  yield  or  surrender  his 
possession  under  the  pressure  of  any  legal  pro- 
cedure instituted  to  oust  him,  which  he  can 
successfully  resist,  and  if  be  does  so,  and  an  en- 
try adverse  to  him  is  made,  the  continuity  of 
his  possession  will  be  broken.  Contra  as  to 
adverse  possession  interrupted  by  force  or  vio- 
lence and  promptly  regained  by  legal  method. 

9.  Adverse  possession  «=340— Possession  must 
be  continuous  and  uninterrupted  for  ssven 
years. 

Under  the  statute  in  this  state  limiting  the 
time  within  which  possessory  actions  shall  be 
brought  for  the  recovery  of  land,  an  adverse 
possession,  in  any  case,  to  bar  a  person  having 
the  legal  title,  must  be  continuous  and  unin- 
terrupted for  the  entire  period  of  seven  years. 

10.  Adverse  possession  ^=344  —  What  consti- 
tutes continuity  depends  on  circumstances; 
elements  of  continuity  enumerated. 

The  possession  by  defendant  necessary  to 
complete  the  defence  of  adverse  possession 
must  be  continuous.  What  constitutes  contin- 
uity of  possession  must  necessarily  depend 
largely  upon  the  circumstances  of  each  case  as 
it  may  arise.  The  use  to  which  property  is 
adapted,  the  actual  manner  of  its  use,  the  cir- 
cumstances and  situation  of  the  possessor,  and 
partly  his  intention,  must  be  considered  in  de- 
termining it. 


11.  Advene  posseesion  «=3il5(l)  —  Whether 
facts  found  oanstltute  adverse  pessession  to 
for  the  court. 

Adverse  possession  is  usually  a  mixed  qnes- 
tion  of  law  and  fact.  Whether  the  facts  exist 
which  constitute  adverse  possession  is  for  the 
jury  to  determine,  and  whether  the  facts  aa 
found  by  the  Jury  constitute  adverse  possession 
is  a  question  of  law  for  the  court. 

12.  Adverse!  possesslen  «=»  1 14(1)— Evidenoe 
must  be  dean  and  convincing;  loose  uncer- 
tain testimony  Insufllolent;  title  cannot  be 
established  by  Inference  or  implication. 

It  is  very  generally  held  that  to  prove  title 
by  adverse  possession,  or  any  single  element 
thereof,  the  evidence  should  be  clear  and  con- 
vincing. It  ia  also  a  rule  of  general  application 
that  such  possession  or  element  cannot  be  es- 
tablished by  loose,  uncertain  testimony  which 
necessitates  resort  to  mere  conjecture.  Title 
by  adverse  possession  cannot  be  established 
by  inference  or  implication. 

13.  Adverse  possession  <  il<  PosseMioa  must 
be  ccntlauous. .  and  any  break  therela  Is  fa- 
tal, regardless  of  length. 

In  order  to  protect  title  by  adverse  posses- 
sion, such  possession  must  be  continuous  for 
the  whole  period  prescribed  by  the  statute  of 
limitations;  any  break  or  interruption  of  the 
continuity  of  the  possession  will  be  fatal  to  the 
daim  of  the  par^  setting  np  title  by  adverse 
possession;  and  the  length  of  time  a  break  or 
interruption  in  the  possession  exists  is  imma- 
terial. Continuity  is  the  very  essence  of  the 
doctrine  and  policy  of  the  statute  of  limita- 
tions. It  baa  been  said  that  if  there  be  one  ele- 
ment more  distinctly  material  than  another  in 
conferring  title  by  adverse  possession,  where 
all  requisites  are  so,  it  is  the  eziatenee  of  a 
continuous  adverse  possession. 

14.  Statutory  provision*. 

Under  the  statute  in  an  action  for  the  re- 
covery of  real  property,  the  occupation  of  the 
premises  by  any  other  person  than  the  holder 
of  the  legal  title  "shall  be  deemed  to  have  been 
under  and  in  subordination  to  the  legal  title, 
unless  it  appear  that  such  premises  have  been 
held  and  posaeaaed  adversely  to  such  legal  ti- 
tle for  aeven  year*  before  the  commencement 
of  such  action." 

15.  Adverse  possession  ®=3ll4(l)  —  Evidenea 
held  Insufficient  to  show  requisite  possesstoa. 

Title  by  adverse  possession  not  clearly 
shown  as  required  by  the  statnte  and  roles  of 
decision. 

Taylor  and  West,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Duval  Connty;  J. 
Turner  Bntler,  Befere& 

Action  by  Bryou  Horton  against  the  Smltb- 
Rlchardson  Investment  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed  and  remanded. 

C.  C.  Howell  and  O.  O.  McGoUum,  both  of 
Jacksonville^  for  plalntUt  in  error. 

George  M.  Powell,  of  Jackscmvllle,  for  de- 
fendant in  err«Nr. 
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WHITFIELD,  J.  In  an  action  of  ejectr 
ment  begun  April  23,  1914,  to  recover  lands 
described  as  "all  of  Use  east  100  feet  of 
blocks  1  and  14,  In  Warren,  In  the  dty  of 
Jacksonrllle,  according  to  plat  recorded  In 
Bo<^  AO  of  Deeds,  on  page  240,  of  the  for- 
mer public  records  of  Duval  county,  Florida, 
containing  about  8  acres,"  trial  was  had  be- 
fore a  referee  on  a  plea  of  not  guilty.  Judg- 
ment for  the  defendant  corporation  was  ren- 
dered, and  plaintiff  took  writ  of  error. 

Plaintiff  exhibited  a  patent  from  the  tTnit- 
ed  States  government  to  Solomon  F.  HalU- 
day,  dated  July  10, 1844,  covering: 

"Lot  No.  1,  of  section  12,  In  tractiona]  town- 
ship 2  south,  of  range  26  east,  in  the  district 
of  lands  subject  to  sale  at  St.  Augustine,  £lor- 
ida  territory,  containing  52  acres,  according 
to  the  oflSdal  plat  of  the  survey  of  the  said 
lands,  returned  to  the  General  Land  Office  by 
the  Surveyor  General,  which  said  tract  has 
been  purchased  by  the  said  Solomon  F.  Halli- 
day." 

It  was  also  shown  that  the  plaintiff  was 
the  devisee  of  the  patentee,  who  lived  in 
Gainesville,  Alachua  county,  Fla.,  and  died 
there  In  1888,  and  that  plaintiff,  who  lives  In 
the  state  of  New  York,  did  not  know  of  the 
rights  he  now  claims  In  the  lands  until  1912. 
It  is  agreed  that  the  land  in  controversy  was 
embraced  in  the  lands  covered  by  the  above- 
stated  patent 

Estoppel  and  title  by  adverse  possession 
were  asserted  as  defenses. 

Estoppel  was  not  clearly  and  satlsfactorUy 
proven. 

[1]  Every  fact  essential  to  an  estoppel  In 
pals  must  be  clearly  and  satisfactorily 
proved.  Brwln  ,v.  Dekle,  60  Fla.  66,  S3 
South.  441;  2ia  J.  1252. 

The  defendant  adduced  evidences  of  con- 
veyances forming  his  claim  of  title  beginning 
with  a  deed  from  John  H.  Gnnby  to  John 
Butler  in  1854.  This  claim  of  title  is  not  in 
any  way  shown  to  connect  with  the  title  con- 
veyed to  Solomon  F.  Halllday  by  the  United 
States  patent  issued  to  him  In  1844. 

Defendant's  claim  is  title  by  adverse  pos- 
session under  color  of  title. 

The  statutes  of  the  state  contain  the  fol- 
lowing provisions: 

"In  every  action  for  the  recovery  of  real 
property,  or  of  the  posseeaion  thereof,  the 
person  establishing  a  legal  title  to  the  prem- 
ises shall  be  presumed  to  have  been  possessed 
thereof  within  the  time  prescribed  by  law;  and 
the  occnpation  of  such  premises  by  any  other 
person  shall  be  deemed  to  have  been  under  and 
in  subordination  to  the  legal  title,  unless  it 
appear  that  snch  premises  have  been  held  and 
possessed  adversely  to  such  legal  title  for  sev- 
en years  before  the  commencement  of  such  ac- 
tion. 

"1.  Co»tituted  Ooe»p<Mon  for  Seven  Yean 
Bejuired.— Whenever  it  shall  appear  that  the 
occupant,  or  those  under  whom  he  claims,  en- 
tered into  possession  of  premises  under  the 
daim   of  title   exdnsive   of   any  other   right. 


founding  snch  daim  upon  a  written  instrument 
as  being  a  conveyance  of  the  premises  in  qaes'' 
tion,  or  upon  the  decree  or  judgment  of  a  com* 
petent  court,  and  that  there  has  been  a  con> 
tinned  occupation  and  possession  of  the  prem- 
ises  induded  in  snch  instrument,  decree  or  judg- 
ment for  seven  years,  the  premises  so  indad- 
ed  shall  be  deemed  to  have  been  held  adverse- 
ly; except  that  where  the  premises  so  included 
consist  of  a  tract  divided  into  lots,  the  posses- 
sion of  one  lot  shall  not  be  deemed  a  posses- 
sion of  any  other  lot  of  the  same  tract. 

"2.  Definition  of  Po»*ea*ton  and  Oooupaiion 
Required.— Vor  the  purpose  vl  constitnting  an 
adverse  possession  by  any  person  claiming  a 
title  founded  upon  a  written  instrument,  or  a 
judgment  or  decree,  land  shall  be  deemed  to 
have  been  possessed  and  occupied,  in  the  fol- 
lowing cases: 

"(1)  Where  It  has  been  osually  cultivated  or 
Improved. 

"(2)  Where  It  has  been  protected  by  a  sub- 
stantiftl   inclosnre. 

"(8)  Where  (although  not  inclosed)  It  has 
been  used  {or  the  supply  of  fuel,  or  of  fencing 
timber  for  the  purpose  of  husbandry,  or  for 
the  ordinary  use  of  the  occupant;  or 

"(4)  Where  a  known  lot  or  single  farm  has 
been  parUy  improved,  the  portion  of  such  farm 
or  lot  which  may  have  been  left  not  deared  or 
not  Inclosed  according  to  the  usual  course  and 
custom  of  the  adjoining  country,  shall  be  deem- 
ed to  have  been  occupied  for  the  same  length 
of  time  as  the  part  improved  or  cultivated." 

Sections  1720,  1721,  Gen.  Stats.  1906,  Ck>m- 
pfled  Laws  1914. 

[2]  The  possession  necessary  to  confer  title 
under  an  adverse  holding  must  be  actual, 
continnous,  and  adverse  to  the  legal  title  for 
the  full  statutory  period,  and  such  possession 
must  be  established  by  dear  and  poelUve 
proof.  Hyer  ▼.  Grlffln,  50  Fla.  660,  46  South. 
686. 

[S]  Whra  the  proof  Is  not  dear  and  poel- 
tive  of  adverse  possession  and  occupation  of 
land  for  the  full  statutory  period,  no  title  by 
adverse  possession  can  be  adjudged.  McKIn- 
non  V.  Johnson,  59  Fla.  332,  52  South.  288. 

[4,  5]  Every  presumption  Is  In  favor  of  a 
possession  In  subordination  to  the  tiUe  of  the 
true  owner,  and  an  adverse  possession  as 
against  such  owner  must  be  established  by 
clear  tmd  positive  proof.  Gilbert  v.  Southern 
Land  &  Timber  Co.,  53  Fla.  319, 43  South.  764. 
Adverse  possession  has  reference  to  physical 
facts  that  may  be  proven  with  certainty  and 
deflnlteness. 

[6]  It  Is  extremely  donbtfol  whether  testi- 
mony In  hsec  verba  that  a  party  was  in  pos- 
session of  lands  Is  of  any  wel^t  Possession 
may  often  be  a  matter  of  opinion.  In  prov- 
ing possession  of  land  the  facte  should  be 
shown  which  in  law  constitute  possession. 
Florida  Southern  Ry.  Ca  v.  Burt,  86  Fla. 
497,  18  South.  681. 

[7]  Where  no  other  title  Is  set  up  against 
the  legal  titie  to  land  than  that  of  adverse 
occupancy,  the  burden  of  ■proat  of  all  the  es- 
sential fiacts  requisite  to  give  title  by  adverse 
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possession  is  np(ni  Urn  who  asserti  sadi  pre- 
scriptlTe  Utle.  Such  proof,  to  be  effectual, 
must  show  a  continuous,  unbroken,  open,  no- 
tortons,  actual,  and  adverse  possession  under 
a  dalm  of  right  for  the  full  statutory  period; 
and  the  limits,  location,  and  extent  of  his  oc- 
cupancy must  be  definitely  and  dearly  estab- 
lished by  afilrmatlve  proof,  and  cannot  be  es- 
tablished or  extended  by  presumption.  WIl- 
klns  V.  Peofiacola  City  Co^  36  FU.  86,  18 
South.  20. 

[I]  Th«  poasessimi  necessary  to  confer  title 
nader  an  adverse  holding  must  be  actual, 
continuous,  and  adverse  to  the  legal  title  for 
the  statutory  period  to  bar  the  suit,  and 
the  adverse  possessor  must  not  yield  or  sur- 
render his  possession  under  the  pressure  of 
any  legal  procedure  instituted  to  oust  him, 
which  he  can  successfully  resist,  and  if  he 
does  so,  and  an  entry  adverse  to  him  is  made, 
the  continuity  of  his  possession  will  be  bro- 
ken. Contra  as  to  adverse  possession  inter- 
rupted by  force  or  violence  and  promptly  re- 
gained by  legal  methods.  Townsend  ▼.  Ed- 
wards, 25  Fla.  682,  6  South.  212,  examined 
and  limited;  Gould  v.  Carr,  83  Fla.  623,  15 
South.  259,  24  U  R.  A.  130. 

[I]  Under  the  statute  in  this  state  limitp 
Ing  the  time  within  which  possessory  actions 
shall  be  brought  for  the  recovery  of  land,  an 
adverse  possession,  in  any  case,  to  bar  a  per- 
son having  the  legal  title,  must  be  continu- 
ous and  uninterrupted  for  the  entire  period 
of  sev«i  years.  Keech  v.  Enriquez,  28  Fla. 
697,  to  South.  91. 

[1 1  The  possession  by  defendant  necessary 
to  CO!  tplete  the  defense  of  adverse  possession 
must  be  continuous.  What  constitutes  con- 
tinuily  of  possession  must  necessarily  depend 
largely  upon  the  circumstances  of  each  case 
as  It  may  arise.  The  use  to  which  property 
ia  adapted,  the  actual  manner  of  its  use,  the 
circumstances  and  situatlMi  of  the  possessor, 
and  partly  his  intention,  must  -be  considered 
in  determining  it  Doyle  v.  Wade,  28  Fla.  90, 
1  South.  616,  11  Am.  St  Rep.  334. 

[II]  Adverse  possession  is  usually  a  mixed 
question  of  law  and  fact  Whether  the  facts 
exist  which  constitute  adverse  possession  Is 
for  the  Jury  to  determine,  and  whether  the 
facts  as  found  by  the  Jury  constitute  ad- 
verse possession  Is  a  question  of  law  for  the 
court  2  C.  J.  279;  Powell  on  Actions  for 
Land,  I  324. 

[12]  It  is  very  generally  held  that  to  prove 
title  by  adverse  possession,  or  any  single  ele- 
ment thereof,  the  evidence  should  be  clear 
and  convincing.  It  is  also  a  rule  of  general 
apidlcatlon  that  such  possession  or  el^nent 
cannot  be  established  by  loose,  uncertain  tes- 
timony which  necessitates  resort  to  mere  con- 
Jectuure.  Title  by  adverse  possession  cannot 
be  established  by  inference  or  implication.  2 
C.  J.  276  et  seq. 

[13]  In  order  to  perfect  title  by  adverse 
possession,  such  possession  must  be  continu- 
ous for  the  whole  period  prescribed  bjr  tb« 


statute  of  limitations;  any  break  or  Interrup- 
tion of  the  continuity  of  the  possession  wlU 
be  fatal  to  the  claim  of  the  party  setting  up 
title  by  adverse  possession ;  and  the  length  oC 
time  a  break  or  interruption  in  the  possesslaii 
existo  is  Immaterial.  Continuity  is  the  very 
essence  of  the  doctrine  and  policy  of  the  stat- 
ute of  limitations.  It  has  been  said  that  if 
there  be  one  element  more  distinctly  material 
than  another  in  ccnferrlng  title  by  advNse 
possession,  where  all  requisites  are  so,  it  is 
the  existence  of  a  continuous,  adverse  posses- 
sion.   2  C.  J.  82  eit  seq. 

[14]  Under  the.  statute  in  an  action  for  the 
recovery  of  real  property,  the  occupation  of 
the  premises  by  any  other  person  than  the 
holder  of  the  legal  title  "shall  be  deemed  to 
have  been  under  and  in  subordination  to  the 
legal  title,  imless  it  appear  that  such  prem- 
ises have  been  held. and  possessed  adversely 
to  such  legal  title  for  seven  years  before  the 
commencement  of  such  action."  Where  the 
claim  Is  that  of  title  by  adverse  possession 
tmder  color  of  title,  as  In  this  case,  the  plain- 
tlfr  having  shown  a  legal  title,  the  defend- 
ant must  show,  by  clear  and  positive  evi- 
dence, that  under  appropriate  color  of  title 
he  has  acquired  and  maintained  open,  continu- 
ous, hostile  occupancy  or  possession  for  the 
entire  statutory  period,  and  under  the  stat- 
ute this  may  be  done  by  showing  that  he 
usually  cultivated  or  improved  the  land,  at 
protected  it  by  a  substantial  Indosure,  or 
used  it  for  the  ordinary  use  of  the  occupant 
with  the  further  provision  that  "where  a 
known  lot  or  single  farm  has  been  partly 
Improved,  the  portion  of  such  farm  or  lot 
which  may  have  been  left  not  cleared  or  not 
indosed  according  to  the  usual  course  and 
custom  of  the  adjoining  country,  shall  be 
deemed  to  have  been  occupied  for  the  same 
length  of  time  as  the  part  Improved  or  cul- 
tivated." 

[IS]  There  is  testimony  that  the  predeces- 
sors in  defendant's  chain  of  title  were  by 
agents  "in  i)ossesslon"  of  the  land,  but  the 
spedflc  facte  of  occupancy  and  use  testified  to 
do  not  show  occupancy  or  sustain  the  collec- 
tive thought  of  "possession,"  within  the 
meaning  of  the  statute.  The  testimony  is 
as  to  acts  of  occupancy  and  possession  rince 
1906,  relating  to  fencing,  cutting  off  wooden 
growth,  filling  in  low  places,  cutting  weeds, 
maintaining  substantial  billboards,  cutting 
streets  through  the  land,  constructing  side- 
walks, and  latterly  the  building  of  houses  on 
a  part  of  the  land.  All  of  these,  and  per- 
haps other  physical  facts  existing  upon  the 
land  itself,  may  be  adduced  in  evidence  to 
show  such  occupancy  or  possession  as  is  re- 
quired by  the  statute.  See  1  R.  O.  L.  pp.  695, 
717.  But  the  evidence  as  shown  by  the  trans- 
cript does  not  dearly  and  positively  connect 
the  different  acts  done  on  the  land  so  as  to 
unequivocally  show  that  there  continuously 
appeared  on  the  land  itself,  during  the  req- 
uisite period  of  time,  such  evidences  of  ad- 
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verse  occupancy  or  possession  as  are  contem- 
plated by  the  statute  as  necessary  to  estab- 
lish title  by  adverse  possession  of  lands,  tbe 
legal  title  to  which  was  in  another.  Some 
general  statements  in  defendant's  proofs  as 
to  the  entire  property  being  under  fence  for 
a  time  in  excess  of  the  statutory  period  are 
not  corroborated,  but  are  apparently  contro- 
verted by  other  evidence,  Including  physical 
facts  that  are  not  contested.  As  the  evidence 
does  not  establish  title  by  adverse  possession 
In  the  defendant  under  the  rule  as  to  the  na- 
ture of  proofs  required  in  such  cases,  the 
Judgment  Is  reversed  for  a  new  trial. 
It  Is  so  ordered. 

BROWNB,  G.  J.,  and  BLUS,  J.,  concar. 
TAYLOR  and  WEST,  JJ.,  dissent. 


(81  Fla.  Sn) 

STATE  ex  rel.  WOLYN  v.  APAUVCHICOLA 
NORTHERN  R.  CO.  et  al. 

(Supreme  Court  of  Florida.    March  26,  1921.) 

(ByllahiU  iy  the  Ooart.) 

1.  Constitutional  law  «=»46(l)— Court  should 
dispose  of  oase  without  passing  on  constitu- 
tionality of  statute  If  possible. 

Courts  will  not  anticipate  questions  of  con- 
Btitntiona]  law  in  advance  of  the  necessity  of 
deciding  them,  and  where  a  case  can  be  prop- 
erly and  effectually  disposed  of  by  a  court  with- 
out passing  upon  the  constitutionality  of  a 
statute  involved,  it  is  the  duty  of  the  court 
to  do  80. 

2.  Mandamus  «s»l59,  163— Alternative  wrti 
takes  place  of  deelaiirtion  at  law,  and  demur> 
rer  admits  as  true  all  faets  suffloiently 
pleaded. 

In  mandamus  proceedings  the  alternative 
writ  takes  the  place  of  a  declaration  at  law,  and 
a  demurrer  to  the  alternative  writ  admits  as 
true  all  such  matters  of  fact  as  are  sufficiently 
pleaded. 

3.  Agriculture  «=»9/3,  New,  vok  4  Key-No. 
Series— When  order*  of  State  Plant  Board 
defining  disease  plant  areas  effectual  stated. 

To  be  effectual  orders  of  the  State  Plant 
Board  and  public  notices  given  pursuant  there- 
to defining  areas  from  which  infected  plants 
may  not  be  shipped  must  be  based  upon  facts 
sufficient  to  support  them,  brought  to  the  at- 
tention of  the  State  Plant  Board  in  some  prop- 
er manner,  and  without  such  basis  in  fact  such 
orders  are  not  authorised  and  are  not  enforcea- 
ble. 

4.  Agrloultnre  «=»9*/2,  New,  vol.  4  Key-No. 
Serie»— Orders  of  State  Plant  Board  defining 
quarantine  areas  must  be  based  on  sufficient 
evidence. 

Rules  and  orders  of  the  State  Plant  Board 
and  public  notices  given  pursuant  thereto  de- 
fining quarantine  areas  from  whidi  infected 
plants  mav  not  be  shipped  must  be  based  upon 
evidence  which  warrants  the  making  of  such 
rnles  and  orders,  and  when  made  without  any 


evidence  will  be  deemed  to  be  made  without 
authority  of  law. 

Application  by  the  State,  on  tbe  relatimi 
of  A.  H.  Wolyn,  for  a  writ  of  mandamus 
against  the  Apalachicola  Northern  Railroad 
Company  and  others.  On  demurrer  to  writ. 
Demurrer  overruled. 

Wm.  W.  Floumoy,  of  De  Fnnlak  Springs, 
for  relator. 

W.  J.  Oven,  of  Tallahassee,  for  respondent 
Apalachicola  Northern  R.  Co. 

Rivers  H.  Bnford,  Atty.  Gen.,  and  J.  B. 
Oaines,  Asst  Atty.  Oen.,  for  respondent 
State  Plant  Board. 

WESfl,  J.  By  mandamus  relator  seeks  to 
require  Uie  respondent  railroad  company  to 
place  a  car  opon  Its  siding  at  Vilas,  a  sta- 
tion on  its  railroad  In  Liberty  county,  fw 
the  purpose  of  receiving  from  relator  a  ahlp- 
ment  of  Japanese  seed  cane  to  be  shipped  to 
Crestview,  a  station  of  a  connecting  common 
carrier  in  Okaloosa  county. 

So  much  of  the  allegations  of  the  alterna- 
tive writ  as  are  necessary  to  present  the 
decisive  question  In  the  case  as  now  present- 
ed are,  in  substance,  that  relator  owns  a 
farm  at  Deerhunt  in  Liberty  county,  a  plaoe 
on  the  line  of  road  owned  and  operated  by 
the  respondent  railroad  company,  a  corpora- 
tion under  tbe  laws  of  the  state  of  Elorlda; 
that  respondent  railroad  company  is  a  com- 
mon carrier  operating  a  line  of  road  from 
River  Junction,  Fla.,  to  Port  St  Joe,  Fla, 
through  the  statlcm  Vilas  near  the  farm  of 
relator,  and  that  tbe  individual  respondents 
are  the  members  and  secretary  respectively 
of  the  State  Plant  Board  and  the  State 
Board  of  Control,  and  tbe  State  Plant  Com- 
missioner; that  relator  has  produced  at  said 
farm  and  has  for  sale  there  five  carloads  of 
Japanese  seed  cane  of  the  value  of  $1,500 
and  now  has  an  opportunity  to  sell  the  same; 
that  he  has  requested  the  respondent  rail- 
road company  to  place  a  car  at  Vilas,  the 
said  station  on  its  railroad,  in  whlcih  he  may 
ship  a  carload  of  said  Japanese  seed  cane 
from  his  farm  near  said  station  to  Oeet- 
vlew,  Fla.,  the  placing  of  which  car  the  said 
railroad  company  is  required  by  law  to  do, 
yef  it  has,  in  violation  of  Its  duty  and  obli- 
gation to  do  so,  refused  and  still  refuses  to 
80  place  said  car  or  any  car  or  cars  at  said 
station  for  said  relator  for  the  puri)ose  of 
making  said  shipment;  that  It  is  now  the 
seascm  of  the  year  for  planting  Japanese 
seed  cane,  and  imless  said  shipment  Is  made 
Immedlataiy  the  opportunity  to  ship  the 
same  will  be  lost  and  relator  will  lose  the 
sale  thereof  and  will  thereby  suffer  irrepar- 
able damages;  that  the  purchaser  will  laae 
tbe  opportunity  of  planting  the  said  cane 
and  the  profits  incident  thereto,  which  dam- 
age can  be  avoided  only  by  the  issuance  of 
the  writ  prayed  for;  that  the  Japanese  seed 
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cane  desired  by  relator  to  be  shipped  la  of  a 
variety  that  la  Immune,  and  the  same  ia  Im- 
mune, from  the  disease  known  as  mosaic  dis- 
ease; that  said  cane  is  not  now  infected  by 
mosaic  disease  or  any  other  disease;  that 
relator  prior  to  his  request  to  said  railroad 
company  for  a  car  to  make  shipment  of  said 
seed  cane  had  never  received  any  notloe  from 
any  one  and  never  heard  of  any  claim  by  any 
one  that  said  seed  cane  was  Infected  or  like- 
ly to  be  lofMrted  by  mosaic  disease  or  other- 
wise; that  relator  Is  Informed  by  the  said 
railroad  company  that  Its  refusal  to  so  place 
a  car  for  the  shipment  Is  due  to  the  wder 
and  public  notice  of  the  State  Plant  Board 
and  its  chairman  and  said  State  Plant  Com- 
missioner to  the  effect  that  a  quarantine 
against  the  shipment  of  Japanese  seed  cane 
has  been  made  against  the  county  of  Liberty 
in  which  the  farm  of  relator  la  located,  and 
that  said  order  is  applicable  to  and  effective 
against  the  Japanese  seed  cane  of  relator 
located  on  said  farm,  said  board  and  said 
Commissioner  alleging  their  action  to  be 
pursuant  to  the  provisions  of  chapter  6885, 
Acts  of  1916,  Laws  of  Florida,  and  the  rules 
and  regulations  of  said  board  thereunder, 
which  rules  and  regulations,  known  as  Cir- 
cular No.  40,  published  January  1,  192X,  are 
attached  as  an  exhibit  to  the  writ;  but  it  is 
alleged  that  the  action  of  said  railroad  com- 
pany In  refusing  to  so  place  said  car  for 
said  shipment  is  without  warrant  in  law  for 
the  reas<ms:  (1)  That  the  said  Japanese  seed 
cane  of  relator  Is  not  now  and  never  hiu 
been  infected  by  mosaic  disease  or  any  other 
disease;  (2)  that  prior  to  the  request  by  re- 
lator to  said  railroad  company  for  the  plac> 
ing  of  a  car  for  such  shipment  no  notice  was 
ever  given  or  claim  made  by  any  person  or 
persons  to  the  relator  or  to  any  person  In  his 
behalf  that  the  seed  cane  of  relator  at  said 
place  was  Infected  or  likely  to  be  Infected 
by  mosaic  disease  or  otherwise;  (8)  that  the 
alleged  quarantine  order  was  made  by  the 
State  Plant  Board  upon  the  recommendation 
of  the  State  Plant  Commissioner  and  the  pub- 
lic notice  given  declaring  certain  areas  in 
Florida  to  be  infected  with  the  disease  of 
sugar  cane  known  as  mosaic  disease  was 
passed  by  said  board  upon  the  recommenda- 
tion of  the  said  State  Plant  Commissioner 
without  any  knowledge,  facts,  or  evidence 
whatsoever  then  or  at  any  time  prior  there- 
to submitted  to  said  board  by  said  State 
Plant  Commissioner  or  otherwise  to  warrant 
the  Issuance  of  said  order  or  public  notice. 
The  notice  as  contained  In  the  alternative 
writ  Is  as  follows: 

"PubUc  Notice. 

'^edaring  Certain  Areas  in  Florida  to  be  In- 
fected   with    the    Disease    of    Sugar    Cane 
Bjiown  as  Mosaic,  Yellow  Striping  or  Mot- 
tling. 
"Under  the  provisions  of  the  Florida  Plant 

Act  of  IdlS,  chapter  6886  of  the  Laws  of  Flori- 


da, the  State  Plant  Board,  ia,  session  at  Tal- 
lahassee, Florida,  this  13th  day  of  December, 
1920,  and  in  accordance  with  section  12  of  said 
act,  does  declare  and  give  public  notice  that 
the  following  counties  and  areas  in  which  sugar 
cane  is  likely  to  be  infected  with  the  Mosaic 
disease  of  sugar  cane: 

"Escambia  county.  Gadsden  county.  Frank- 
lin county.  Leon  county.  Jackson  eoonty. 
Liberty  county.  All  that  portion  of  Palm 
Beach  county  lying  within  townships  41  S.,  and 
42  S.,  R.  88  B.  and  township  41  S.,  R.  37  E., 
and  all  of  T.  42  S.,  R.  37  E.  Except  Kroamer 
Island  in  Lake  Okeechobee." 

It  is  further  alleged  that  neither  at  the 
time  of  making  said  order  and  giving  said 
public  notice  nor  at  any  time  prior  thereto 
had  the  State  Plant  Oommlssicmer  or  the 
said  State  Plant  Board  any  knowledge,  facts, 
or  evidence  whatsoever  that  the  Japanese 
seed  cane  of  relator  at  said  place  was  infect- 
ed or  likely  to  be  Infected  by  mosaic  disease 
or  otherwise,  or  that  said  cane  was  in  or 
near  any  dangerous  cone  so  as  to  give  said 
State  Plant  Commissioner  or  said  State 
Plant  Board  the  right  to  issue  any  order 
preventing  the  shipment  by  relator  of  his  said 
cane,  and  that  the  said  order  and  said  public 
notice  are  arbitrary  and  oppressive,  without 
warrant  in  law  and  void;  that  there  is  not 
now  and  never  has  been  any  mosaic  disease 
in  the  Japanese  seed  cane  of  relator  at  said 
farm  nor  within  several  mOes,  if  at  all,  dis- 
tant therefrom  so  as  to  constitute  or  make 
the  said  cane  within  a  dangerous  zone  or 
liktiy  to  be  within  a  dangerous  zone,  nor 
had  the  said  State  Plant  Commissioner  or 
the  said  State  Plant  Board,  at  the  time  of 
Issuing  said  order  and  public  notice,  any 
facts  or  evidence  thereof  that  the  said  seed 
cane  was  so  Infected  or  likely  to  be  Infected 
or  within  any  dangerous  zone,  and  that  the 
said  order  and  ptfblic  notice  are  arbitrary 
and  oppressive  and  unreasonable  and  an 
abuse  of  the  discretion  Imposed  by  the  stet- 
ute  In  said  board. 

By  other  allegations  the  statute  creating 
the  State  Plant  Board  and  prescribing  its 
powers  and  duties  is  challenged  upon  vari- 
ous grounds  as  unconstitutional  and  void, 
and  therefore  ineffectual  to  confer  any  au- 
thority or  power  upon  said  board  to  make 
the  quarantine  order;  bpt  the  conclusion 
which  we  have  reached  makes  it  unneces- 
sary to  consider  this  feature  of  tiie  case  and 
it  will  not  be  necessary  to  set  out  the  alle- 
gations of  the  writ  raising  this  question. 

The  respondent  railroad  company  is  re- 
quired by  Che  writ  to  place,  at  the  request  of 
the  relator,  which  request  has  been  made,  a 
car  at  Its  siding  at  Vilas  in  which  relator 
may  ship  Japanese  seed  cane  from  his  farm 
at  Deerhunt  near  said  station  to  Crestview, 
or  that  said  respondent  appear  before  this 
court  upon  a  stated  date  and  show  cause 
why  it  refuses  so  to  do. 

The  writ  was  demurred  to  by  both  tha 
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respondent  railroad  ccnnpaiiy  and  tbe  State 
Plant  Board  tipon  various  grounds.  By  the 
demurrers  two  questions  are  presented, 
namely:  (a)  The  constitutional  validity  ot 
the  act;  and  (b)  assuming  the  act  to  be  con- 
stitutional, the  validity  of  the  quarantine  or- 
der upon  which  the  respondent  railroad  com- 
I)any  based  its  refusal  to  comply  with  the 
request  of  relator  to  place  a  car  upon  its 
Biding  at  Vilas  for  the  purpose  of  receiving 
for  sliipment  the  Japanese  seed  cane  of  re- 
lator. 

[1]  The  established  rule  is  that  courts  will 
not  anticipate  questions  of  constitutional 
law  in  advance  of  the  necessity  of  deciding 
them,  and  where  a  case  can  be  properly  and 
^ectually  disposed  ot  by  n  court  without 
passing  upon  the  constitutionality  of  a  stat- 
ute Involved,  it  is  the  duty  of  the  court  to 
do  so.  Adams  v.  American  Agricultural  Oa, 
78  Fia.  362,  82  South.  860;  C!ar<Aina-Florida 
Planting  Ga  v.  Malge,  64  Fla.  234,  60  South. 
346;  Lewis  v.  Nelson,  62  Fla.  71,  66  South. 
486;  Pensacola  Blectric  Go.  v.  Soderllnd,  60 
Fla.  164,  53  South.  722,  Ann.  Gas.  1912B, 
1261 ;  State  ex  rel.  Rnsso  v.  Parker,  67  Fla. 
170,  49  South.  124. 

[2]  In  mandamus  proceedings  tbe  alterna- 
tive writ  takes  the  place  of  a  declaration  at 
law  and  a  demurrer  to  the  alternative  writ 
admits  as  true  all  such  matters  of  fact  as 
are  sufBdently  pleaded.  State  ex  rel.  Kittel 
v.  Trustees  I.  I.  Fund,  47  Fla.  307,  36  South. 
066;  State  ex  rel.  R.  Oom'rs  v.  A.  O.  Ij.  and 
S.  A.  L.  By.  Co.,  67  Fla.  441,  68  South.  729. 

Tbe  roles  of  the  respondent  State  Plant 
Board  authorizing  and  providing  for  the  giv* 
ing  of  public  notice,  defining  quarantine 
areas,  and  forbidding  the  shipment  of  sugar 
cane  and  other  plants  infected  with  mosaic 
disease,  as  appears  from  an  exhibit  to  the 
writ,  are  as  follows: 

"Rule  42A.  In  order  to  prevent  the  further 
dissemination  of  the  disease  of  sugar  cane 
known  as  mosaic,  yellow  striping  or  mottling 
and  In  accordance  with  section  12  of  the  Florida 
Plant  Act  of  1915  (chapter  6885,  Laws  of 
Florida),  the  movement  or  shipment  of  sugar 
cane  and  of  all  other  plants  which  may  here- 
after be  found  subject  to  this  disease  out  of 
the  areas  defined  in  the  public  notices  of  the 
State  Plant  Board  as  being  areas  in  which 
'sugar  cane  or  other  plants  are  likely  to  be  in- 
fected by  tbe  disease  of  sugar  cane  known  as 
mosaic  is  hereby  prohibited  until  such  time  as 
the  Plant  Commissioner  shall  have  determined 
and  declared  that  the  disease  has  been  appar- 
ently eradicated  in  such  areas. 

"Rule  42b.  Whenever  there  is  found  in  any 
place  in  the  State  of  Florida  any  plant  or 
plants  which  are  infected  with  the  disease  of 
sugar  cane  known  as  mosaic,  yellow  striping  or 
mottling,  the  State  Plant  Board  or  its  author- 
ized representative  may,  in  order  to  prevent 
the  further  spread  of  the  disease,  require  the 
immediate  destruction  of  the  plant  or  plants  so 
infected  as  well  as  6t  all  apparently  non-in- 
fected plants  witliin  a  radios  of  twelve  feet 
of  the  infected  plant  or  plants  and  if,  in  the 


Judgment  of  the  Plant  Commissioner,  the  de- 
struction of  all  sugar  cane  and  other  plants  in 
the  field  of  planting,  whether  infected  or  not, 
including  the  stubble  or  roots,  appears  neces- 
sary ia  order  to  protect  the  sugar  cane  in- 
dustry he  shall  order  such  destruction  which 
shall  be  accomplished  witliin  the  time  and  in 
the  manner  prescribed  in  such  order. 

"Rule  420.  Every  field,  garden,  yard  or  sep- 
arate plant  situated  in  the  State  of  Florida 
which  is,  has  been  or  shdl  become  Infected 
with  the  disease  of  sugar  cane  known  as  mossie, 
yellow  striping  or  mottling,  is  hereby  declared 
to  be  the  center  of  an  infected  and  dangerous 
zone,  which  zone  shall  extend  for  one-lialf  mile 
in  every  direction  from  said  center  and  within 
which  center  and  zone  all  growing  and  living 
plants  of  sagar  cane,  sorghum,  com,  rice,  mil- 
let, crabgrass,  and  Fanicnm  are  declared  to  be 
plants  likely  to  carry  the  disease  of  sugar 
cane  known  as  mosaic,  yellow  striping  or  mot- 
tling. 

"The  planting  within  such  sons  of  sugar  cane 
produced  therein  or  the  removal  therefrom  of 
sugar  cane  or  other  plants  subject  to  the  mosaic 
disease  is  prohibited  until  such  time  as  in  the 
judgment  of  the  Board  the  dangerous  condition 
no  longer  exists;  provided,  that  sugar  cane 
may  be  removed  from  infected  centers  and 
zones  for  the  purpose  of  grinding  when  remov- 
ed under  the  supervision  of  or  in  accord- 
ance with  the  directions  of  an  authorised  agent 
of  the  Board,  and  provided,  further,  that  in- 
fected or  exposed  cane  or  other  plants  may 
be  removed  from  such  areas  for  experimental 
purposes  by  properly  authorized  agents  of  the 
Bureau  of  Plant  Industry,  United  States  Dept 
of  Agriculture  or  of  the  State  Plant  Board  of 
Florida. 

"Rule  42D.  No  field  or  planting  of  sugar 
cane  located  in  the  State  of  Florida  in  which 
has  been,  or  may  hereafter  be,  found  any  plant 
or  plants  infected  with  the  disease  of  sugar 
cane  known  as  mosaic,  yellow  striping  or  mot- 
tling shall  be  replanted  to  sugar  cane,  sorghum, 
or  other  grass  plants  which  may  be  found  sub- 
ject to  tills  disease  until  after  the  lapse  of  one 
year  from  the  date  of  destruction  of  all  infected 
plants  therein  or  thereon. 

"Adopted  Oct  18,  WIO." 

From  another  exhibit  to  the  writ.  Bulletin 
No.  829,  United  States  Department  of  Agri- 
culture, it  appears  that  certain  varieties  of 
sugar  cane  are  immune  from  mosaic  disease 
and  that  most  of  the  immune  varieties  "are 
of  the  slender  North  India  type,  generally 
known  as  Japanese  canes." 

Now,  if  it  be  assumed  that  the  statute  Is 
constitutional  (it  is  not  decided  because  un- 
necessary) and  tliat  in  a  proi>er  case  the  re- 
spondents State  Plant  Board  and  State 
Plant  Commissioner  are  fully  authorized 
and  empowered  by  the  statute  to  make  such 
an  order,  the  question  Is  whether,  under  the 
facts  alleged  in  tbe  alternative  writ  and  ad- 
mitted to  be  true  by  the  demurrer,  the  order 
and  notice  complained  of  are  valid  and  en- 
forceable and  sufficient  warrant  for  the  ac- 
tion of  respondent  railroad  company  in  re- 
fusing to  place  a  car  as  requested  for  the 
purpose  of  permitting  relator  to  make  ship- 
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meat  from  Uberty  eoimty  of  ttxa  Japanese 
seed  cane  desired  to  be  8hliq;>ed  by  blm. 

We  have  seen  that  It  Is  directly  alleged 
that  the  Japanese  seed  cane  whidi  relator 
proposes  to  ship  is  Immune  from  and  la  not 
Infected  with  mosaic  disease;  that  nelttier 
at  the  time  <tf  making  the  said  quarantine 
order  and  giving  said  public  notice  nor  at 
any  time  prior  thereto  the  State  Plant  Com- 
missioner or  State  Plant  Board  had  any 
knowledge,  facts  or  evidence  that  the  Japa- 
nese seed  cane  proposed  to  be  shipped  from 
Liberty  county  by  relator  was  infected  or 
likely  to  be  Infected  by  mosaic  disease  or 
that  said  seed  cane  was  In  or  near  any  dan- 
gerous zone  so  as  to  give  said  State  Plant 
Oommissioner  or  said  State  Plant  Board  the 
rig^t  to  Issue  any  order  preventing  the  ship- 
ment of  said  Japanese  seed  cane  from  Lib- 
erty county  by  relator. 

[3]  For  such  an  order  to  be  eftectual  it 
must  be  based  upon  facts  sufficient  to  sup- 
port It,  brought  to  the  attention  of  the  State 
Plant  Board  in  some  proper  manner.  With- 
out a  proper  basis  in  fact  the  order  would 
not  be  authorised  and  would  not  be  valid 
and  enforceable. 

This  court  has  held  that  orders  of  the 
Railroad  CkHumisslon  fixing  rates  or  making 
rules  or  regulations  "without  obtaining  or 
considering  any  substantial  and  pertinent 
evldoice  where  investigation,  inquiry  and 
evidence  are  necessary  as  a  basis  for  the 
action  taken,  the  proceeding  is  not  had  In 
due  course  of  law."  State  ex  reL  B.  R.  Com. 
V.  F.  B.  0.  By.  Co.,  64  Fla.  112,  69  South. 
386;  State  ex  rel.  B.  R.  Com.  t.  F.  E.  a  By. 
Co.,  69  Fla.  165,  67  South.  906.  And  In  many 
cases  it  has  been  held  that  where  it  appears 
from  admissions  of  the  pleadings  that  or- 
ders or  regulations  made  by  them  are  not 
authorized  by  law,  such  orders  or  regula- 
tions will  not  be  enforced  by  the  courts. 
State  ex  rel.  R.  B.  Com.  v.  Southern  Tele- 
phone Ca,  66  Fla.  270,  61  South.  606;  State 
ex  rel.  R.  R  Com.  v.  F.  E.  C.  Ry.  Co.,  supra. 
See,  also,  Interstate  Commerce  Commission  v. 
Dnion  Pacific  B.  Co.,  222  U.  S.  541,  32  Sup. 
Ot  108,  66  L.  >Ei.  308;  Interstate  Commerce 
Commission  v.  Louisville  &  N.  B.  Co.,  227  U. 
fi.  88,  33  Sup.  Ct  185,  67  L  Ed.  431. 

[4]  The  principles  announced  In  these  cas- 
es are  applicable  to  orders  or  rules  of  the 
State  Plant  Board.  The  demurrer  to  the  al- 
ternative writ  admits  the  facts  alleged  to  be 
true.  Assuming  the  facts  as  alleged  to  be 
true,  there  was  no  proper  basis  for  the  quar- 
antine order  complained  of  and  such  order 
was  therefore  no  sufficient  ground  for  the 
refusal  of  the  respondent  railroad  company, 
which  is  alleged  and  admitted  to  be  a  com- 
mon carrier,  to  supply  a  car  as  requested  by 
relator  for  the  shipment  of  his  Japanese 
seed  cane  from  liberty  county. 

The  condnslon  reached  on  this  brandi  of 


the  case  makes  It  unnecessary  to  consider 
the  question  of  the  constitutional  validity  of 
the  statute  or  the  question  of  the  iiowa  of 
the  State  Plant  Board  under  the  statute  to 
make  a  valid  quarantine  order  In  a  case  In 
which  the  facts  warrant  such  an  <M<der. 
The  demurrer  will  be  overruled. 

BBOWNB;   a   J.,  and  TAYLOB,   WHUN 
FIELD,  and  ELLIS,  JJ.,  concur. 

'=~^  (gl  B,,.  ,41, 

FIRST  NAT.  BANK  OF  ST.  AUGUSTINE  at 
al.  V.  PERKINS  et  al. 

(Supreme  Court  of  Florida.    March  16,  V3ZL) 

(Byttabu*  tv  ihe  Owtrt,} 

1.  MunkMpal  oorporatlon*  «=»376— Street  la< 
provement  contract  providing  for  rwtaatloa 
of  part  of  ooirtract  price  held  not  to  ofMl* 
trust  fond  for  benefit  of  iaborara  and  materi* 
aimen. 

A  contract  for  street  improvement  provide* 
"that  16  per  cent,  of  the  entire  contract  price 
shall  be  retained  and  held  by  the  city  •  •  • 
for  a  period  of  30  days  after  the  completion  of 
said  grading,  paving,  and  curbing  of  said  *  *  • 
avenue,  and  that  said  per  cent,  of  said  contract 
shall  be  held  and  retained  by  the  said  dty 
*  *  *  for  the  purpose  of  having  a  sufficient 
sum  of  money  to  make  any  alterationa  or  re- 
pairs and  to  do  any  work  the  contractors  may 
neglect,  fall,  or  refuse  to  do,"  and  also  "that 
before  the  last  payment  is  made  to  the  con- 
tractors that  aald  contractors  shall  produce  to 
the  city  good  and  gnffident  proof  that  all  bills 
for. labor  and  material  furnished  or  performed, 
in  reference  to  said  street,  by  other  persons  to 
the  contractors,  have  been  fully  paid.  It  is  the 
intention  herein  that  the  contractors  shall  show 
that  they  have  paid  for  all  work  and  material 
before  they  receive  their  last  payment  for  work 
and  material  under  this  contract"  Beld,  that 
such  provisiona  are  not  so  definite  as  to  dearly 
evince  an  intention  upon  the  part  of  the  con- 
tracting parties  to  create  a  trust  fund  for  the 
benefit  of  unpaid  creditors  of  the  contractors 
who  might  have  supplied  labor  and  material  to 
them  in  prosecuting  the  work  under  the  con- 
tract. 

2.  Contracts  «=»I87(2)  —  That  the  maker  of 
promise  to  one  person  for  benefit  of  a  third 
shall  beeome  debtor  of  such  third  person,  such 
Intent  by  both  first  and  second  must  appsar. 

In  order  that  a  promise  made  by  one  person 
to  another  for  the  benefit  of  a  third  person  shall 
constitute  the  first  the  debtor  of  the  third  and 
entitle  the  third  person  to  sue  the  first  on  such 
promise,  it  must  appear  that  there  was  a  clear 
intent  upon  the  part  of  both  the  first  and  the 
second  that  the  first  person  shall  become  sadi 
debtor.  The  mere  fact  that  the  third  might  be 
benefited  is  not  sufficient. 

3.  Parties  «=>6( I)— Purpose  of  statate  allow* 
ino  civli  action  to  be  maintained  In  name  of 
real  party  In  Interest  stated. 

The  purpose  of  the  statutory  provision 
(Gen.  St.  1906,  {  1366)  that  "any  dvU  action 
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at  law  may  be  maintained  in  the  name  of  the 
real  party  in  interest"  is  to  relax  the  Btrict 
roles  of  the  conimon  law  so  as  to  enable  those 
directly  interested  in,  but  not  parties  to,  a 
contract,  to  maintain  an  action  for  its  breach; 
and  the  statate  shonid  be  so  applied  as  to  ac- 
complish its  salutary  purpose. 

4.  Parties  «=>6(l,2)  — Third  partle*  who  are 
beneflciarles  under  contraot  ar«  "raal  parties 
In  Interest";    party  Injored  Is  real  party  in 
Intareet. 
Where  the  clear  intent  and  purpose  of  a 
contract  is  a  direct  and  substantial  benefit  to 
third  parties  severally,  and  such  parties  are  the 
real   parties   in   interest,   they   may    severally 
maintain  actions  for  breaches  of  the  contract 
that  specially  injure  them.    A  party  who  is  in- 
jured is  the  real  party  in  interest  in  an  action 
to  recover  damages  for  the  injury. 

[Ed.  Note.— Por  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Keal 
Party  In  Interest.] 

6.  Principal  and  surety  «=9l32  — Sursty's  lla< 
Mllty  not  enforeeable  In  equity  In  absanoe  of 
equitable  considerations. 

The  liabilities  of  sureties  on  a  snre^  bond 
cannot  be  enforced  in  equity  in  the  absence  of 
equitable  considerationa. 

6.  Judgment  «=3740— Decree  pro  confesso  not 
binding  as  to  matters  not  properiy  adjudl- 
oated. 

A  decree  pro  confesso  does  not  bind  a  de- 
fendant as  to  matters  not  properly  adjudi- 
cated in  the  suit 

Wliitfield,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  St  JoIinB  Coun- 
ty;   George  Couper  Oibbs,  Judge. 

Action  by  the  Marshall  &  Spencer  Com- 
pany and  others  against  the  First  National 
Bank  of  St  Augustine,  Seth  Perkins,  and  oth- 
ers. Decree  for  complainants,  and  defend- 
ants appeal.    Reversed. 

C.  M.  Cooper,  Chas.  P.  &  J.  J.  G.  Coop- 
er, of  Jacksonville,  W.  A.  MacWllllams  and 
George  W.  Bassett  Jr.,  both  of  St  Au- 
gustine, and  Cooper,  Cboper  &  Osborne,  of 
Jacksonville,  for  appellants. 

Astell  &  Blnehart,  of  Jacksonville,  tac  ai)- 
pellees. 

WHITFIELD,  J.  On  May  6,  1916,  a  bUl 
of  complaint  was  filed  by,  Marshall  &  Spencer 
Company,  a  corporation,'  ttie  Dixie  Portland 
Cement  Company,  a  corporation,  and  John 
Baker,  Jr.,  against  Seth  Perkins,  Seth  Per- 
kins, Jr.,  and  A.  H.  Perkins,  partners  as  Seth 
Perkins  &  Sons,  the  dty  of  St  Augustine,  the 
First  National  Bank  of  St  Aug^tlne,  and 
the  National  Surety  Company,  a  corporation. 

It  is  in  substance  alleged  that  about  March 
81,  1015,  Seth  Perkins  &  Sons  contracted 
with  the  city  of  St  Augustine  for  the  grad- 
ing, paving,  and  curbing  of  COncinnati  ave- 
nue, a  public  street  of  said  dty;  that  the 
work  has  been  completed  by  the  contractors 


and  accepted  by  the  dty;  that  on  April  6^ 
1915,  Seth  Perkins  8c  Sons  as  prlndpals  ex- 
ecuted to  the  dty  a  bond  for  $1,600  with  the 
National  Surety  Company  aa  surety  "condi- 
tioned that,  if  the  said  Seth  Perkins  &  Sons 
shall  in  all  things  stand  to  and  abide  by  and 
well  and  truly  keep  and  perform  all  the 
agreements,  terms,  and  conditions  of  said 
contract  betweoi  them  and  the  said  dty  of 
St  Augustine,  and  shall  also  pay  for  all  la- 
bor performed  or  furnished,  and  for  all  ma- 
terials used  In  carrying  out  said  contract, 
then  the  said  obligation  shall  be  void;  oth- 
erwise remain  in  full  force  and  virtue" ;  that 
on  or  about  May  6,  1915,  "the  said  Seth 
Perkins  &  Sons  assigned  to  the  First  Na- 
tional Bank  of  St.  Augustine,  to  secure  the 
said  bank  for  advances  already  made  and  for 
further  advances  to  be  made  to  the  said 
Seth  Perkins  &  Sons,  all  and  every  payment 
which  may  be  made  under  the  said  contract 
between  the  said  Seth  Perkins  &  Sons  and 
the  dty  of  St  Augustine  for  paving  Cincin- 
nati avenue  in  said  dty,  and  did  authorize 
and  direct  the  said  dty  of  St  Augustine  to 
make  any  payment  on  the  above  contract 
to  the  First  National  Bank  of  St  Augustine, 
and  did  authorize  said  bank  to  receipt  for 
the  same";  that  between  June  1,  1015,  and 
August  10,  1015,  the  Marshall  &  Spencer 
Company  "furnished  certain  materials  to  the 
said  Seth  Perkins  &  Sons  for  use  in  the  pros- 
ecution of  the  work  of  itaving  said  street, 
and  whidi  said  material  was  so  used  by  the 
said  Seth  Perkins  &  Sons,"  for  which  there 
is  due  f575.28;  that  an  action  at  law  has 
been  granted  thereon;  that  the  Dixie  Port- 
land Cement  Company  between  May  27, 1015, 
and  July  2,  1015,  furnished  to  Seth  Perkins 
&  Sons  material  for  use  in  paving  said  street 
on  which  Is  due  $676.30;  that  an  action  at 
law  has  been  brought  thereon;  that  John 
Baker,  Jr.,  on  or  about  May  20,  1015,  fur- 
nished "the  said  Seth  Perkins  &  Sons  cer- 
tain material  for  use  by  the  said  Seth  Per- 
kins ft  Sons  in  paving  said  street"  for  which 
there  is  now  due  $S73.60,  for  which  an  ac- 
tion at  law  has  been  instituted;  that  "it 
was  provided  in  and  by  said  contract  be- 
tween the  said  Seth  Perkins  &  Sons  and  the 
dty  of  St  Augustine  that  15  per  cent  of  the 
entire  contract  price  shonid  be  retained  and 
held  by  said  dty  for  a  period  of  30  days  aft- 
er the  completion  of  the  work  of  paving  the 
said  Cindnnati  avenue,  and  It  was  further 
provided  in  and  by  said  contract  that  the 
last  payment  to  be  made  to  the  said  Seth 
Perkins  &  Sons  under  said  contract  should 
not  be  made  until  the  said  Seth  Perkins  ft 
Sods  should  produce  good  and  suffident 
proof  that  all  bUls  for  labor  and  material 
furnished  or  performed  with  referoice  to  said 
street  by  other  persons  than  the  contractors 
had  been  fully  made;  that  the  said  city  of 
St.  Augustine  now  )ias  and  holds  the  sum  of 
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$1,600,  which  bas  been  retalaed  by  tbe  city 
of  St.  Augustine  under  tlie  terms  of  said 
contract,  and  which  has  not  been  paid  on  ac- 
count of  said  contract,  because  of  the  failure 
of  the  said  Seth  Perkins  ft  Sons  to  furnish 
proof  of  the  payment  of  all  bills  for  labor 
and  material  aforesaid;"  that  the  assign* 
ment  "made  aa  aforesaid  by  Seth  Perkins  ft 
Sons  to  the  said  First  National  Bank  of  St. 
Augustine  is  subordinate  to  the  rights  of 
your  orators  In  and  to  the  money  due  from 
the  said  dty  of  St.  Augustine  to  the  said 
Seth  PerUns  ft  Sons,  and  that  the  said  bank 
is  not  entitled  to  have  or  receive  any  money 
by  reason  of  said  assignment  until  the 
amounts  due  to  your  orators  for  materials 
furnished  to  the  said  Seth  Perkins  and  used 
by  them  in  the  paving  of  said  street  have 
been  fully  paid;  that  your  orators  have  no 
knowledge  or  notice  of  said  assignment  until 
after  they  had  furnished  the  materials  to 
the  said  Seth  Perkins  &  Sons  as  aforesaid"; 
that  "the  said  Seth  Perkins  &  Sons  have  no 
property  other  than  the  amount  due  them 
from  the  said  dty  of  St.  Augustine  as  afore- 
said, out  of  which  the  Judgments  which  your 
orators  expect  to  obtain  against  the  said 
Seth  Perkins  &  Sons  can  be  satisfled. 

The  prayer  is  that  an  account  be  taken 
of  the  amounts  due  complainants,  and  that 
"a  decree  may  be  made  directing  the  defend- 
ant the  dty  of  St.  Augustine  to  pay  the 
amount  held  by  the  said  dty  due  to  the  said 
Seth  Perkins  &  Sons  on  account  of  the  said 
contract  to  your  orators,  and  in  the  event 
that  the  said  amount  Is  Insuffldent  to  pay 
the  same  in  full,  then  the  said  defendant  Uie 
National  Surety  Company  shall  be  decreed  to 
pay  the  balance  which  may  be  decreed  to  be 
due  to  your  orators  as  aforesaid." 

The  portions  ot  the  contract  that  are  ma- 
terial here  are: 

"It  is  distinctly  understood,  covenanted,  and 
agreed  by  and  between  the  parties  hereto  that 
the  work  of  grading,  paving,  and  curbing  of  the 
entire  distance  of  Cincinnati  avenue,  a  public 
street  of  the  dty  of  St.  Augustine,  Fla.,  from 
tbe  west  side  of  San  Marco  avenue  to  the  east 
side  of  Ribera  street,  as  is  set  forth  and  de- 
scribed, both  as  to  work  and  area  of  paving, 
curbing,  and  grading,  under  and  by  virtue  of 
Ordinance  No.  104  of  tbe  dty  of  St  Angustine, 
Fla.,  shall  be  done  in  the  best  workmanlike 
manner  and  as  is  described  by  said  Ordinance 
No.  104  of  the  dty  of  St.  Augustine,  Fla.,  and 
that  all  said  work  shall  not  only  be  done  ac- 
cording to  the  specifications  above  mentioned 
and  in  confonmity  with  Ordinance  No.  104, 
above  mentioned,  but  also  according  to  the 
plans  on  file  in  the  office  of  the  dty  derk, 
which  said  plana  are  hereby  made'  a  part  of 
this  contract. 

"It  is  a  further  condition  of  tbis  contract  that 
within  ten  (10)  days  of  the  signing  of  thes^ 
presents  the  parties  of  tbe  second  part,  to 
wit  Seth  Perkins,  Sr.,  Seth  Perkins,  Jr.,  and  A. 
H.  Perkins,  partners,  comprising  the  copartner- 
ship of  Seth  Perkins  &  Sons,  shall  enter  into 
a  bond  to  and  with  the  dty  of  St.  Augustine, 


Fla.,  in  the  sum  of  fifteen  hondred  doUan, 
which  said  bond  is  to  be  a  good  and  enffident 
surety  bond  payable  to  the  dty  of  St.  Angnstine, 
Fla.,  conditioned  on  the  carrying  out  of  the 
work  in  pursuance  of  and  under  the  plana  and 
spedfications  and  ordinance  above  referred  to. 

"It  is  further  agreed  that  all  of  the  paving; 
curbing,  and  grading  of  said  Cincinnati  avenue 
shall  be  done  and  performed  by  the  contractors 
who  shall  furnish  all  of  the  materials,  tooU, 
labor,  machinery,  and  appliances  which  may  be 
necessary  to  the  carrying  out  of  the  terms  of 
this  contract. 

"It  Is  further  agreed  that  15  per  cent,  of  the 
entire  contract  price  shall  be  retained  and  held 
by  the  dty  of  St  Angustine  for  a  period  of  30 
days  after  the  completion  of  said  grading,  pav- 
ing, and  curbing  of  said  Cincinnati  ayenne,  and 
that  said  per  cent  of  said  contract  shah  be 
held  and  retained  by  the  said  dty  of  St.  An- 
gustine, Fla.,  for  the  purpose  of  having  a  snS- 
dent  snm  of  money  to  make  any  alterationa  or 
repairs  and  to  do  any  work  whldi  the  contrac- 
tors may  neglect,  fall,  or  refuse  to  do. 

"It  is  further  agreed  that  before  the  last  pay- 
ment is  made  to  the  contradors  that  said  con- 
tractors shall  produce  to  the  street  and  lane 
committee  of  the  dty  council  of  St  Angnstine, 
Fla.,  good  and  snffident  proof  that  an  billa  for 
labor  and  material  furnished  or  performed,  in 
reference  to  said  street  by  other  persons  to 
the  contractors,  have  been  fuUy  paid.  It  is  the 
intention  herein  that  the  contractors  shall  show 
that  they  have  paid  for  all  work  and  material 
before  they  recdve  their  last  payment  for  work 
and  material  under  this  contract" 

The  bond  executed  by  the  contractors  and 
the  surety  company  to  the  dty  contains  tbe 

following: 

"The  condition  of  this  obligation  is  such  that 
if  the  said  prindpals  shall  in  all  things  stand 
to  and  abide  by  and  well  and  truly  keep  and 
perform  all  the  agreements,  terms,  and  condi- 
tions of  said  contract  on  thdr  part  to  be  kept 
and  performed,  and  shall  also  pay  for  all  labor 
perfomed  or  furnished,  and  for  all  materials 
used  in  carrying  out  of  said  contract  then  this 
obligation  shall  be  void;  otherwise  it  shall  re- 
main in  full  force  and  virtue." 

By  answer  Incorporating  a  donurrer  the 
defendant  bank  took  issue  on  the  facts  and 
conclusions  alleged  in  the  bill  of  complaint. 

The  answer  of  Seth  Perkins  ft  Sona  in 
effect  supports  the  claim  of  the  bank.  In  the 
answer  of  the  defendant  dty  it  is  averred: 

"That  a  judgment  has  been  recovered  against 
the  dty  of  St  Augustine,  as  garnishee,  in  a 
conmion-Iaw  suit  wherein  the  First  National 
Bank  of  St  Augustine  is  plaintiff  and  Seth 
Perkins  &  Sons  are  defendants,  and  this  de- 
fendant says  that  said  Judgment  is  void,  and 
that  the  execution  issued  upon  said  Judgment 
against  this  defendant  la  also  void,  that  the 
dty  of  St  Augustine  still  retains  in  ita  hands 
about  the  sum  of  $1,000;  that  the  diy  of  St 
Augustine,  Fla.,  desires  and  wlahea  to  pay  this 
money  to  whomever  this  court  shall  properly 
dedde  is  entitled  to  same;  that  it  will  not  pay 
to  any  one  the  said  sum  of  $1,600,  or  any  part 
thereof,  either  upon  tbe  assignment  of  the  oon- 
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tract,  as  elalmed  by  the  First  National  Bank  of 
St.  Angnstine,  or  to  the  lien  creditors  Maynim 


liena,  or  to  the  complainant  herein,  onleM  or- 
dered so  to  do  by  this  oonrt" 

A  cross-bill  filed  by  tbe  bank  was  dismissed 
on  demurrer.  A  decree  pro  confesso  was 
entered  against  the  National  Surety  Omn- 
pany. 

By  Btipnlation  the  cause  was  heard  and  de- 
termined on  the  pleadings  and  the  following 
agreed  statement  of  facts: 

"(1)  That  on  or  about  the  1st  day  of  Mardi, 

1915,  Seth  Perkins,  Sr.,  Seth  Perkins,  Jr.,  and 
A.  H.  Perkins,  doinx  business  as  Seth  Perkins 
&  Sons,  entered  into  a  contract  with  the  city 
of  St.  Augustine  for  grading,  paving,  and  curb- 
ing (^cinnati  avenue,  a  certified  copy  of  which 
contract  is  attached  to  the  bill  of  eomi^aint  as 
Exhibit  A. 

"(2)  That  the  said  Seth  PerUns  &  Sons  comr 
pleted  and  finished  the  grading,  paving,  and 
curbing  of  said  Cincinnati  avenue,  and  that  the 
said  work  and  said  street  were  accepted  by  the 
city  of  St  Angnstine  prior  to  the  bringing  of 
this  suit. 

"(3)  That  the  complainant  Marshall  Sc  Spen- 
cer Company  furnished  materials  for  the  said 
Seth  Perldns  &  Sons  between  the  1st  day  of 
Jane,  1915,  and  the  10th  day  of  August,  1915, 
to  the  amount  of  $681.84;  tliat  said  materials 
were  nsed  by  the  said  Seth  Perkins  &  Sons  in 
and  upon  said  street  under  tiie  terms  of  the 
said  contract;  that  on  the  let  day  of  Septem- 
ber, 1915,  there  was  due  the  said  Marshall  & 
Spencer  Company  1675.28;  that  on  the  6th  day 
of  May,  1916,  the  said  Marshall  &  Spencer 
Company  brought  suit  on  the  law  side  of  this 
court  against  the  said  Seth  Perkins  &  Sons  for 
the  aforesaid  amonnt,  and  that  judgment  was 
entered  therein  against  the  said  Seth  Perkins 
&  Sons  on  the  13th  day  of  September,  1916,  for 
$625  and  $6.09;  that  execution  has  been  issued 
upon  said  judgment  and  returned  by  the  sheriff 
of  St.  Jolms  county  nulla  bona;  that  on  or 
about  the  Ist  day  of  March,  1916,  prior  to  the 
time  that  the  said  dty  of  St.  Augustine  accept- 
ed the  said  work,  the  said  Marshall  &  Spencer 
Company  notified  the  said  dty  of  St.  Augustine 
that  there  was  due  to  the  said  company  for  ma- 
terials famished  to  the  said  Seth  Perkins  A 
Sons  and  used  in  and  upon  said  street  the  sum 
of  $575.28,  with  interest  from  the  Ist  day  of 
September,  1915. 

"(4)  That  the  complainant  tbe  Dixie  Port- 
land Cement  Company  furnished  to  the  said  Seth 
Perkins  &  Sons  between  the  27tb  day  of  May 
and  the  2d  day  of  June,  1916,  material  which 
was  used  in  and  upon  said  street  to  the  amonnt 
of  $829.17;    that  on  the  let  day  of  September, 

1916,  there  was  due  said  company,  on  account 
of  said  material  so  furnished  and  used  by  the 
said  Seth  Perkins  &  Sons  in  and  upon  said 
street,  the  sum  of  $676.80;  that  on  the  6th  day 
of  May,  1916,  the  said  Dixie  PorUand  Cement 
Company  brought  suit  against  the  said  Seth 
Perkins  &  Sons  on  the  law  side  of  this  court 
to  recover  the  said  amonnt,  and  on  the  13th  day 
of  September,  1916,  judgment  was  entered 
against  the  said  Seth  Perkins  &  Sons  for  $^2.- 
70  and  $6.09  costs;  that  execution  was  issued 
upon  said  judgment  and  returned  by  the  sheriff 
of  St.  Jolins  county  nulla  bona;    that  on  or 


about  the  1st  day  of  Bfareh,  191C,  before  the 
said  work  had  been  accepted  by  the  dty  of  St 
Augustine,  the  said  Dixie  Portland  Cement 
Company  notified  the  said  dty  of  St  Augustine 
that  the  said  cosnpany  had  furnished  the  said 
materials  as  aforesaid,  which  had  been  nsed  in 
and  upon  said  street  and  that  there  was  due 
from  the  said  Seth  Perkins  &  Sons  for  said  ma- 
terial the  sum  of  $676.80,  with  interest  from 
ths  Ist  day  of  September,  1915. 

"(5)  That  the  complainant  John  Baker,  Jr., 
on  the  20th  day  of  May,  1915,  famished  the 
said  Seth  Perkins  &  Sons  certain  material  for 
nse  in  and  upon  said  street  and  which  was  used 
in  and  upon  said  street  by  the  said  Seth  Per- 
kins 8c  Sons  to  the  amount  of  $878.00,  which 
amonnt,  with  interest  from  the  lit  day  of  June, 
1915,  1ms  not  been  paid  by  tlie  said  Seth  Per- 
kins &  Sons;  that  on  the  6th  day  of  May,  1916, 
the  said  John  Baker,  Jr.,  instituted  a  suit  on 
the  law  side  of  this  court  against  the  said  Seth 
Perkins  &  Sons  to  recover  the  said  amount, 
with  interest  and  that  a  Judgment  was  entered 
therein  on  the  23d  day  of  September,  1016,  for 
$1,020.81  and  $6.44  costs;  that  execution  has 
been  issued  upon  ssld  Judgment  and  retnmed  by 
the  sheriff  nulla  bona;  that  the  said  John  Ba- 
ker, Jr.,  before  the  said  work  was  accepted  by 
the  dty  of  St  Augustine,  notified  the  said  dty 
that  he  had  furnished  materials  as  aforesaid, 
which  had  been  used  in  and  upon  said  street 
and  that  there  was  due  him  the  sum  of  $873.60, 
with  interest  from  the  Ist  day  of  June,  1915. 

"(6)  That  on  or  about  the  6th  day  of  May, 
1915,  the  said  Seth  PerUns  &  Sons  executed 
and  delivered  to  the  First  National  Bank  of  St 
Augustine  the  assignment,  a  copy  of  which  is 
attached  to  the  bill  of  complaint  as  Exhibit  C. 

"(7)  That  the  First  National  Bank  of  St 
Augustine  advanced  to  the  said  Seth  Perkins  & 
Sons  the  following  amounts:  On  June  5,  1916. 
$1,000;  June  17,  1916,  $1,000;  June  29,  1916, 
$1,000;  July  8,  1915,  $1,000;  July  15,  1915, 
$550;  July  16,  1915,  $760;  August  7,  1915, 
$100;  August  14,  1915,  $150;  December  23,' 
1915,  $188.86;  that  prior  to  said  assignment 
the  First  National  Bank  of  St  Angustine  ad- 
vanced to  Seth  Perkins  &  Sons  $1,000  on  April 
80,  1915,  and  on  May  10,  1915,  $1,000;  that 
on  April  1,  1816,  there  was  due  from  said  Seth 
Perkins  &  Sons  to  the  said  First  National  Bank 
of  St.  Augustine  on  account  of  said  advances 
$2,080.35. 

"(8)  That  on  April  1,  1916,  the  said  Seth 
Perkins  &  Sons  made  and  delivered  to  the  said 
First  National  Bank  their  promissory  note 
for  the  sum  of  $2,080.35;  that  on  the  15th  day 
of  April,  1016,  the  said  First  National  Bank  of 
St.  Augustine  instituted  suit  upon  the  law 
side  of  tliis  court  to  recover  judgment  upon  the 
said  promissory  note;  that  on  tbe  1st  day  of 
May,  1916,  final  judgment  was  entered  in  said 
cause  against  the  said  Seth  Perkins  &  Sons  in 
favor  of  the  First  National  Bank  of  St.  Au- 
gustine for  the  amount  then  due  upon  said  note, 
to   wit,   $2,137.56. 

"(9)  That  on  the  5th  day  of  May,  1916,  the 
said  t>ank  caused  a  writ  of  garnishment  to  be 
issued  upon  said  judgment  in  said  conrt  against 
the  dty  of  St  Augustine,  whidi  writ  of  gar- 
nishment was  duly  served  on  the  5th  day  of 
May,  1916,  upon  said  dty,  and  the  said  dty  filed 
its  answer  to  said  gsrtiishment  on  the  6th  day 
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of  June,  1918,  •  trne  copy  of  vhidt  answer  ta 
hereto  attached  and  made  a  part  hereof;  tbat 
on  the  Sth  dar  of  Jnne,  1916,  Judgment  was  en- 
tered in  laid  gamiahment  proceedings  against 
the  said  citjr  of  St.  Angastine  in  favor  of  the 
said  First  National  Bank  of  St  Aagnstine  for 
the  sum  of  $1,674.00;  that  the  said  aty  paid 
the  amount  of  said  judflment  to  the  said  bank 
on  the  11th  day  of  August,  1916. 

"(10)  That  at  the  date  when  the  eomplain- 
ants  in  this  eauie  notified  the  said  city  of  St. 
Augustine  of  the  amount  due  them  from  the 
said  Seth  Perkins  A  Sons  for  materials  tar- 
nished by  them  and  used  in  and  on  said  street 
there  was  unpaid  upon  the  eontract  between  the 
said  city  of  St  Augustine  and  the  said  Seth 
Perkins  &  Sons  the  said  sum  of  $1,674.00,  and 
that  said  amount  was  unpaid  by  the  said  city 
at  the  time  this  suit  was  brought 

"(11)  That  the  bond  attached  to  the  bill  of 
complaint  in  this  cause  as  Bxhibit  B  is  a  true 
copy  of  the  bond  executed  by  the  said  Seth 
Perkins  &  Sons  as  prindpal  and  the  National 
Surety  Company  as  surety. 

"(12)  That  Marshall  &  Spencer  Company, 
Dixie  Portland  Cement  Company  and  John  Ba- 
ker, Jr.,  nor  any  of  them,  had  any  knowledge  or 
notioe  of  the  assignment  made  by  Seth  Perkins 
&  Sons  to  the  First  National  Bank  of  St.  Au- 
gustine before  or  at  the  time  the  materials 
were  fumished  by  them  and  each  of  them  to  the 
said  Seth  Perkins  &  Sons,  whidi  materials  were 
used  in  and  upon  said  street" 

Tbe  final  decree  finds  the  amounts  due  the 
complainanta  and  decrees: 

"(5)  Tliat  after  the  completion  and  full  ex- 
ecution of  the  said  eontract  and  at  the  insti- 
tution of  this  suit  the  defendant  the  city  of  St 
Augustine,  had  and  held,  under  the  provisions 
of  said  contract  the  sum  of  $1,674.00,  which 
was  to  be  held  by  the  said  dty  until  tjie  said 
Seth  Perkins  &  Sons  established  that  all  bills 
for  labor  performed  and  material  furnished 
for  and  in  the  execution  of  the  said  contract 
liad  been  fully  paid. 

"(6)  That  the  provision  in  ydd  contract  that 
the  said  Seth  Perkins  &  Sons  should  produce 
good  and  sufficient  proof  that  all  bills  for  la- 
bor and  material  furnished  or  i>erformed  tn  the 
execution  of  said  contract  had  been  fully  paid 
before  the  said  Seth  Perkins  &  Sons  should  re- 
ceire  their  last  payment  on  the  last  contract 
was  for  the  benefit  and  protection  of  all  par- 
ties performing  labor  and  furnishing  material, 
and  that  the  complainants  are  entitled  to  the 
benefit  and  protection  of  said  provision  of  said 
contract 

"(7)  That  the  rights  of  the  complainants  in 
and  to  the  said  sum  of  $1,674.00  held  by  the 
said  city  as  aforesaid  were  and  are  superior 
to  the  rights  of  the  defendants  or  any  of  them 
in  and  to  said  money,  and  that  the  payment 
of  said  money  by  the  said  city  to  the  defend- 
ant First  National  Bank  of  St  Augustine  did 
not  affect  the  rights  of  the  complainants  fai  or 
to  said  money. 

"(8)  That  the  condition  of  the  bond  executed 
by  the  said  Seth  Perkins  &  Sons  as  prindpal 
and  National  Surety  Company  as  surety,  de- 
scribed in  the  bill  of  complaint  that  the  said 
Seth  Perkins  &  Sons  should  pay  for  all  materia] 
osed  in  carrying  out  of  aaid  oontraot  was  for 


the  benefit  and  proteetloB  of  all  parties  furnish- 
ing material,  and  that  complainants  sre  enti- 
tled to  the  benefit  and  protection  of  said  bond. 

"It  Is  therefore  ordered,  adjudged,  and  de- 
creed: 

"(1)  That  the  defendant  First  National  Bank 
of  St  Augustine  do  forthwith  pay  into  the 
registry  of  this  court  for  the  use  and  benefit 
of  the  eomplainants  the  said  sum  of  $1,674X)0, 
together  with  interest  from  this  date. 

"(2)  That  the  defendant  the  National  Sure^ 
Company  do  forthwith  pay  into  the  registry  of 
this  court  for  the  use  and  benefit  of  the  com- 
plainants the  sum  of  $1,001.S1,  the  same  being 
the  total  amount  due  the  complainants,  less  the 
amount  to  be  paid  by  the  First  National  Bank 
of  St  Augustine  as  aforesaid,  widi  interest 
from  date,  together  with  costs  herein,  taxed  at 
$16.96." 

Appeals  were  taken  by  the  several  defend- 
ants. 

[1]  In  this  case  a  majority  of  the  court 
are  of  the  opinion  tbat  the  provisions  of  the 
contract  between  the  dty  and  the  contrac- 
tors, relating  to  the  retention  of  "15  per  cent 
of  the  entire  contract  price,"  taken  with  the 
other  provisions  of  the  contract  are  not  so 
definite  as  to  clearly  evince  an  Intention 
upon  the  part  of  the  contracting  parties  to 
create  a  trust  fund  Cor  the  benefit  of  unpaid 
creditors  of  the  contractors  who  might  have 
supplied  labor  and  material  to  him  in  prose- 
cuting the  work  under  the  contract  The 
other  manbers  of  the  court  are  of  opinion 
tbat  the  language  and  purpose  of  the  contract 
•how  an  Intent  to  create  a  trust  fund  In  the 
expressly  reserved  payments,  but  that  the 
decree  against  the  bank  is  unauthorized  on 
other  grrounds.  The  decree  against  the  bank 
is  erroneous. 

[2]  In  order  that  a  promise  made  by  one 
person  to  another  for  the  benefit  of  a  third 
person  shall  constitute  the  flret  the  debtor  of 
the  third  and  entitle  the  third  person  to  sue 
the  first  on  such  promise.  It  must  appear  that 
tbere  was  a  clear  intent  upon  the  part  of 
both  the  first  and  the  second  that  the  first 
person  shall  become  such  dd>tor.  The  mere 
fact  tbat  tbe  third  might  be  benefited  is  not 
snffldeot  Wright  t.  Terry,  28  Fla.  160,  2 
South.  6;  Punta  Oorda  Bank  v.  State  Bank 
of  Ft  Meade,  62  Fla.  899,  42  South.  846. 

[8]  The  purpose  of  the  statutory  provi- 
sion that  "any  dvU  action  at  law  may  be 
maintained  in  the  name  of  the  real  party  in 
interest"  is  to  relax  the  strict  rules  of  the 
common  law  so  as  to  enable  those  directly 
interested  in,  but  not  parties  to,  a  contract 
to  maintain  an  action  for  its  breach;  and 
the  statute  should  be  so  applied  as  to  ac- 
complish Its  salutary  purpose. 

[4]  Where  the  dear  Intent  and  purpose  of 
a  contract  Is  a  direct  and  substantial  benefit 
to  third  parties  severally,  and  such  parties 
are  the  real  iwrtles  in  Interest  they  may 
■severally  maintain  actions  for  breaches  of 
the  contract  tbat  specially  injures  than. 
A  party  who  is  injured  Is  the  real  party  In 
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Interest  In  an  action  to  recoTer  damagea  for 
the  injury.  Woodbnry  t.  Tampa  WaterwoAs 
Oo.,  67  ria.  249,  49  Sontb.  566,  21  L.  B.  A. 
(N.  S.)  1034;  section  1366,  Oen.  Stats.  1906; 
20  R.  O.  L.  p.  666. 

In  Wrlgbt  T.  Terry,  sapra,  there  was  no 
provision  In  the  contract  showing  an  Intent 
to  stipulate  for  the  benefit  of  third  parties 
80  that  they  could  maintain  an  action  there- 
oh.  See,  also,  Lara,  Ross  &  Ca  t.  Oreeley,  20 
Fla.  926. 

[S,  6]  If  Hiere  Is  liability  of  the  surety  com- 
pany to  the  complainants  on  the  bond  given 
to  the  dty,  the  remedy  at  law  Is  adequate, 
and  the  bill  of  complaint  does  not  show  an 
equity  to  proceed  against  the  bond  In  this 
suit  The  decree  pro  confesso  does  not  bind 
the  surety  company  as  to  matters  not  prop- 
erly adjudicated  In  the  suit  See  Freeman 
Y.  Tlmanus,  12  Fla.  39S;  Trustees  Internal 
Improvement  Fund  v.  Jacksonville,  Potsa- 
Gola  ft  Mobile  B.  Co.,  16  Fla.  708;  Trustees  I. 
I.  F.  of  Florida  v.  Oleason,  ^9  Fla.  771,  23 
South.  639;  Oarvln  v.  Watklns,  29  Fla.  151, 
10  South.  818.  The  decree  against  the  sure- 
ty company  is  erroneous. 

The  decree  Is  reversed. 


BROWNE,  O. 
and  WEST,  JJ., 


J.,  and  TAYLOR,  ELUS, 
concur. 


(81  Fla.  271) 

STATE    ex    rel.    MARTIN    v.    BOARD    OF 
COM'RS  OF  HILLSBOROUGH  COUNTY. 

{Supreme  Court  of  Florida.    Mardi  7,  192L) 

(SvUabiu  If  the  Oovrt.) 

Fines  «=9 1— Infants  «=> 1 7— Statute  for   ap> 

polntment  of  probation  officers  in  Hillsbor> 

oagii  county  lield  unoonstltutlonai. 

Section  14,  c  8061,  Sp.  Acta  of  1919,  is  in 

conflict  with  section  27,  article  8,  of  the  Con- 

Btitntion,   and   with  section  9,   article   16,  as 

amended  in  1894;   the  statute  Is  therefore  tn- 

operative. 

Error  to  Circuit  Court,  Hillsborough 
County;   F.  M.  Robles,  Judge. 

Mandamus  by  the  State  of  Florida,  on  the 
relation  of  E.  P.  Martin  against  the  Board 
of  County  Commissioners  of  Hillsborough 
County,  Fla.  To  review  judgment  dismissing 
the  writ,  relator  brings  error.    Afiarmed. 

See,  also,  86  South.  206. 

B.  P.  Martin,  of  Plant  City,  pro  se. 
Mabry  &  Carlton,  of  Tampa,  for  defend- 
ant In  error. 

PER  ODRIAM.  By  mandamus  proceed- 
ings the  relator  seeks  to  compel  the  county 
commissioners  of  Hillsborough  county  to 
"pay  unto  E.  P.  Martin  the  'probation  officer' 
In  and  for  Hillsborough  county,  the  sum  of 
fLOOO,  that  bting  the  amount  shown  to  be 


due  bim  on  Jane  27,  A.  D.  1920,  for  having 
performed  the  duties  of  said  office." 

The  court  dismissed  the  writ,  and  relator 
took  writ  of  error. 

The  demand  is  predicated  upon  section  14, 
chapter  8061,  of  the  Special  Acta  of  1919, 
the  title  of  the  act  and  sectl<n  14  tbenat 
are  as  follows: 

"An  act  to  create  and  establish  a  Juvenile 
coart  In  and  for  Hillsborough  county,  Florida; 
to  provide  for  a  judge  of  said  court  and  to 
define  his  powers  and  duties;  to  provide  for 
the  expense  of  said  court  and  compensation  of 
said  judge,  and  to  provide  for  the  appointment 
of  probation  and  assistant  probation  officers 
and  a  clerk  of  the  juvenile  court. 

"Sec.  14.  That  the  Governor  of  the  state  of 
EHorida,  upon  the  recommendation  of  the 
county  commissioners  of  Hnisborough  county, 
Florida,  shall  appoint  a  probation  officer  and 
one  or  more  assistant  probation  officers  for 
HiUsborough  county,  Florida,  of  either  sex. 
The  term  of  the  probation  officer  and  assistant 
probation  officers  shall  be  for  four  years  from 
date  of  appointment  and  their  duties  shall  be 
those  prescribed  for  probation  officers  by  chap- 
ter 6216,  of  the  Acts  of  1911,  and  such  other 
duties  as  may  be  prescril>ed  by  law.  The  salary 
of  the  probation  officer  shall  be  fixed  by  the 
board  of  county  commissioners  and  shall  not 
be  more  than  sixteen  hundred  ($1,600.00)  dol- 
lars per  annum  and  the  salary  of  assistant 
probation  officers  shall  be  fixed  by  the  board  of 
county  commissioners  and  shall  not  be  more 
than  one  thousand  ($1,000.00)  dollars  per  an- 
num and  shall  be  paid  in  equal  monthly  install- 
ments by  the  county  commissioners  of  Hills- 
borough county,  Florida,  out  of  the  fine  and 
forfeiture  fund  at  the  annual  rate  herein  fixed. 
The  probation  officer  of  Hillsborough  county 
now  appointed,  shall  be  the  probation  officer  for 
the  remainder  of  the  present  term,  but  with 
the  compensation  and  expenses  as  provided  in 
this  act  The  actual  expenses  of  the  probation 
officer  and  assistants,  incurred  in  the  discharge 
of  their  duties  shall  not  exceed  fifty  ($50.00) 
dollars  per  month,  and  shall  be  paid  by  the 
county  commissioners  of  Hillsborough  county, 
IHorida,  out  of  the  fine  and  forfeiture  fimd 
and  they  are  hereby  authorized  and  directed  to 
issue  their  warrants  for  such  expenses.  The 
county  commissioners  of  Hillsborough  county, 
Florida,  are  hereby  authorized  to  furnish  such 
necessary  equipment  for  use  of  the  probation 
officer  and  assistants  as  may  be  required  for 
the  proper  conduct  of  the  office.  The  probation 
officer  shall  be  the  clerk  of  the  Juvenile  court 
of  Hillsborough  county,  Florida,  and  shall  per- 
form the  duties  of  such  clerk." 

E>ven  if  section  14  does  not  violate  sectl(m 
16,  article  3,  of  the  Constitution,  ta  that  It 
Is  not  within  a  single  subject  expressed  In 
the  title  or  matter  properly  connected  there- 
with. It  is  repugnant  to  the  provision  of  sec- 
tion 27  of  article  3,  which  requires  the  com- 
pensation of  oflicers  to  be  fixed  by  law. 
Board  of  Com'rs  of  Hillsborongh  County  v. 
Savage,  63  Fla.  837,  68  South.  836;   State  ex 
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reL  Clarkson  t.  FhllliM,  TO  Fla.  840,  70 
South.  367,  Ann.  Cas.  1918A,  188.  Section 
14  also  conflicts  with  section  9,  article  16, 
as  amended  In  1894,  which  commands  that 
the  fine  and  forfeiture  fund  shall  be  applied 
to  the  legal  costs  and  expenses  of  criminal 
prosecutions. 

The  command  of  the  writ  may  be  Inappro- 
priate aa  a  matter  of  procedare  in  manda- 
mos. 

Affirmed. 

BROWNE,  a  J,  and  TAYLOR,  WHIT- 
FIELD, ELXJS,  and  WEST,  JJ^  concnr. 


(81  Fla.  270) 
BAAR8  V. 


FIRST  NAT.  BANK  OF 
MARIANNA. 


(Supreme  Court  of  inorida.    March  7,  1921.) 

Error  to  (Srcnit  Oonrt,  Jackson  County: 
0.  Lu  TTOson,  Judge. 

Action  between  Theo  Baars  and  the  First 
National  Bank  of  Marianna.  Judgment  for 
defendant,  and  plaintiS  brings  error.    Affirmed. 

John  C.  Avery,  of  Pensacola,  John  H.  Carter, 
of  Marianna,  and  Watson  &  Pasco,  of  Pensa- 
cola, for  plaintiff  in  error. 

Paul  Carter,  of  Marianna,  for  defendant  in 
error. 

PER  CURIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  judgment  afore- 
said and  briefs  and  argument  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  cause  having  been 
reargued  by  counsel  for  the  respective  parties 
pursuant  to  a  rehearing  granted  by  the  court, 
and  the  court  having  again  considered  the  rec- 
ord and  being  now  advised  of  its  judgment  to 
be  given  in  the  premises,  it  seems  to  the  court 
that  there  is  no  error  in  the  said  judgment. 
It  is  therefore  considered,  ordered,  and  adjudg- 
ed by  the  court  that  the  said  judgment  of  the 
circuit  court  be,  and  the  same  is  hereby,  af- 
firmed. 


TAILOR,      WHITFIELD, 
WEST,  JJ.,  concur. 
BROWNE,  C.  J.,  dissents. 


ELLIS,      and 


(81  Pla.  SOg) 

BAARS  V.  ALQER-SULLIVAN  LUMBER  CO. 

(Supreme  Court  of  Florida.    March  9,  1921.) 

Error  to  Court  of  Record,  Escambia  County; 
C.  Moreno  Jones,  Judge. 

Action  between  Theo  Baars  and  the  Alger- 
SuUivan  Lumber  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

John  C.  Avery  and  Watson  Sc  Pasco,  all  of 
PensnMla,  for  plaintiff  in  error. 

Blount  &  Blount  &  Carter,  of  Pensacola,  for 
defendant  in  error. 


PER  CURIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  judgment  afore- 
said and  briefs  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  cause  having 
been  reargued  by  counsel  for  the  respective 
parties  pursuant  to  a  rdiearing  granted  by  tha 
court,  and  the  court  having  again  considered 
the  record  and  being  now  advised  of  ite  Jadg" 
ment  to  be  given  In  the  premises.  It  seems  to 
the  court  that  there  Is  no  error  In  tiie  said  judg- 
ment. It  Is  therefore  considered,  ordered,  and 
adjudged  by  the  court  that  the  said  judgment  of 
the  court  of  record  be,  and  the  same  is  hereby, 
affirmed. 


TAYLOR,      WHrnnSliD, 
WEST,  JJ.,  concur. 
BROWNE,  O.  J.,  dissents. 


ELLIS,     and 


(81  Fla.  820) 
CALDER  V.  CITY  OF  PENSACOLA. 
(Supreme  Court  of  Florida.   March  U.  182L) 

(BtUahui  by  th«  Court.) 

Manlolpal  oorporatlons  4s>8l6(2)  —  Deolara- 
tion  In  psraonal  Injury  aetion  for  failurs  to 
keeii  light  at  point  of  dangw-  la  street  held 
act  demurrahle  as   wholly  failing  to  state 
cause  of  action. 
In  view  of  the  allegations  of  the  declara- 
tion as  to  assumption  by  the  city  of  Pensacola 
of  the  duty  to  keep  a  light  at  a  stated  point 
of  danger  on  a  street,  token  in  connection  with 
the  duty  of  the  city  to  maintain  the  streets  in 
a  reasonably  safe  condition,  and  of  the  allega- 
tions of  negligence  in  permitting  the  light  to 
remain  out,  and  the  streets  at  the  point  men- 
tioned to  remain  in  darkness,  of  which  the  de- 
fendant dty  knew  or  should  have  known,  the 
declaration  does  not  wholly  fail  to  state  a  cause 
of  action  for  an  alleged  injury  proximately  re- 
sulting from  the  stated  negligence,  and  the  de- 
murrer to   the  declaration    should  have   been 
overruled. 

Bkrror  to  Court  of  Record,  Escambia  Comi- 
ty; O.  Moreno  Jones,  Judge. 

Action  by  A.  Calder  against  the  dty  of 
Pensacola.  Judgment  for  defendant  on  de- 
murrer, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

John  P.  Stokes,  of  Pensacola,  for  plalntUT 
in  error. 

John  B.  Jones,  of  Pensacola,  for  defrad- 
ant  in  error. 

WHITFI£n:<D,  J.  The  declaration  herelB 
is  as  follows: 

"A.  Calder,  by  John  P.  Stokes,  his  attorney, 
sues  the  city  of  Pensacola,  a  municipal  corpora- 
tion existing  in  Escambia  county,  Fla.,  nnder 
and  by  virtue  of  a  special  act  of  the  Legiala- 
ture  of  the  state  of  Florida,  for  that,  to  wit: 

"On  July  16th,  A.  D.  1919,  the  defendant  was 
in  possession  of,  and  had  under  iU  control,  two- 
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pnbBe  atreeta  in  said  dtgr  of  Penaacola,  both  of 
Mid  streets  paved,  and  used  as  public  thorongh- 
fares  by  large  numbers  of  persons  traveling  on 
foot  and  in  vehides,  one  of  said  streets  being 
called  Palafox  street,  and  running  in  a  north- 
erly and  sontherly  direction,  and  the  other  <rf 
said  streets  being  called  Qadsden  atreet,  and 
running  in  an  easterly  and  westerly  direction, 
across  said  Palafox  street  at  right  angles;  that 
said  Palafox  street  was  the  principal  street  in 
said  dty.  and  extended  in  a  southerly  direction 
to  said  Gadsden  street,  and  ended  on  the  south 
side  of  said  Gadsden  street,  on  which  abutted 
a  certain  public  square,  not  open  to,  and  not 
used  by,  persons  traveling  in  vehicles;  that  it 
was  necessary  that  persons  traveling  in  vehi- 
cles south  on  said  Palafox  street  should  turn 
either  in  an  easterly  or  westerly  direction  oli 
reaching  said  Gadsden  street,  because  said  Pal- 
afox street,  at  said  point,  abruptly  ended,  and 
because  said  public  square  abutted  said  Gadsden 
street  at  said  point;  that,  after  darlc,  in  the 
absence  of  artificial  light,  said  streets  at  said 
point  were  dark,  and,  because  it  was  necessary 
that  persons  traveling  in  vehicles  south  on 
Palafox  street  should  turn  either  in  an  easter- 
ly or  westerly  direction  on  said  Gadsden  street, 
said  streets  at  said  point  were  dangerous  to 
person*  traveling  in  vehicles  who  were  un- 
aware or  unmindful  of  the  fact  that  said  Pala- 
fox street  ceased  and  ended  at  said  point; 
that,  under  the  terms  of  the  act  of  the  Legisla- 
ture of  the  state  of  Florida  conferring  powers 
upon  the  defendant,  the  defendant  was  author- 
ized and  empowered  to  illuminate  with  artificial 
light  the  streets  in  its  possession  and  under  its 
control,  and  in  pursuance  of  said  authority  the 
defendant,  before  the  date  alleged,  did  cause  to 
be  placed  in  said  Ghidsden  street,  at  the  point 
where  said  Pai^fox  street  entered  said  Gadsden 
street  and  ended,  an  upright  pole,  one  end  of 
which  was  planted  in  the  earth  and  the  other  of 
which  extended  up  above  tlie  surface  of  said 
streets  some  15  feet,  from  the  upper  end  of 
which  defendant,  for  a  long  period  of  time  be- 
fore the  date  alleged,  customarily  caused  to  be 
suspended  and  illuminated  after  dark  a  certain 
large  electric  light  by  means  of  which  persons 
traveling  'in  vehicles  south  on  said  Palafox 
street  to  said  Gadsden  street  might  readily  see 
the  presence  of  said  pole,  and  the  fact  that  said 
Palafox  street  abruptly  ended  at  said  point, 
and  that  said  public  square  abutted  said  point, 
and  that  it  was  necessary  to  turn  either  in  an 
easterly  or  westerly  direction  on  said  Gadsden 
street;  that  on  the  date  aforesaid,  after  dark, 
said  electric  light  was  out,  and  said  streets  at 
said  point  were  in  darkness,  and  persons  trav- 
eling in  vehicles  south  on  said  Palafox  street 
to  said  Gadsden  street  could  not  readily  see  the 
said  pole  in  said  Gadsden  street,  and  could  not 
readily  see  that  said  Palafox  street  abruptly 
ended  at  said  point,  and  that  said  public  square 


ed  said  light  to  remain  out  and  said  streets  at 
said  point  to  remain  in  darluiess,  and  to  remain 
a  menace  to  the  lives  and  safety  of  persons 
traveling  in  vehicles  south  on  said  Palafox 
street  to  said  Gadsden  street;  that  on  the  data 
aforesaid,  after  dark,  plaintiff's  antomobils, 
worth  $1,675,  driven  by  another  person,  wbicli 
was  moving  south  on  said  Palafox  street  to 
said  Gadsden  street,  and  because  of  defend- 
ant's negligence  alleged  the  person  who  was 
driving  said  automobile  did  not  turn  said  auto* 
mobile  in  an  easterly  or  westerly  direction  on 
said  Gadsden  street  when  said  automobile 
reached  the  point  where  it  should  have  been 
so  turned,  and  because  of  the  negligence  of  de- 
fendant alleged  the  person  driving  said  auto- 
mobile was  led  to  believe,  and  did  believe, 
that  it  was  reasonably  safe  to  proceed  south 
on  said  Palafox  street,  and  that  said  Palafox 
street  did  not  abruptly  end  at  said  point,  and 
that  it  was  not  necessary  to  turn  aaid  automo- 
bile either  in  an  easterly  or  westerly  direction 
on  said  Gadsden  street,  snd  as  the  result  the 
driver  of  said'  automobile  continued  south  on 
said  Palafox  street  and  did  not  turn  either  in 
an  easterly  or  westerly  direction  on  said  Gads- 
den street,  and  ran  into  and  collided  with  the 
said  pole,  striking  the  same  vrith  great  force 
and  violence,  injuring  and  damaging  said  auto- 
mobile to  the  amount  of  11,200. 
"And  the  plaintiff  claims  $2,000." 


was  interposed  on   grounds 


A   demurrer 
tliat: 

"(1)  Tl^e  facts  alleged  are  not  sufficient  to 
constitnte  a  cause  of  action  against  said  de- 
fendant. 

"(2)  Said  declaration  fails  to  allege  any  ac- 
tionable negligence  of  said  defendant  that  was 
the  proximate  cause  of  the  alleged  injury  of 
said  plaintiff. 

"(3)  The  lighting  of  said  portion  of  street  as 
alleged  was  a  governmental  function  under  the 
charter  of  said  city,  and  said  declaration  does 
not  allege  facts  sufficient  to  show  that  defend- 
ant in  the  exercise  of  said  function  omitted,  or 
committed,  any  act,  illegally  or  negligently,  that 
was  the  proximate  cause  of  the  allied  injnry. 

"(4)  Said  dedaration  fails  to  allege  facts  to 
show  that  it  was  the  duty  of  said  defendant  to 
keep  and  maintain  said  electric  light  or  other 
artificial  light  at  the  point  where  and  at  the 
time  it  is  alleged  said  plaintiff  was  injured. 

"(5)  The  facts  alleged  are  not  snffident  to 
show  that  absence  of  artifidal  light  at  the  place 
alleged  was  the  proximate  cause  of  said  injnry. 

"(6)  The  facts  alleged  are  not  sufficient  to 
show  any  negligence  of  said  defendant  in  per- 
mitting or  suffering  said  portion  of  street  to 
be  without  artifidal  light  at  the  time  of  the  al- 
1  leged  injury. 

I     "(7)  The  facts  alleged  are  not  sufficient  to 
'  show  that  said  defendant  'suffered  or  permitted 


abutted  said  point,  and  that  It  was  necessary  to  ,      ,    ,,  ,  ,  ,      ,. 

turn  either  in  an  easterly  or  westerly  direction  i  ^^'^  "K°*  *"  remain  out,  and  said  street  to  re 

on    said   Gadsden   street,   and   that   defendant  '  """'"  *°  darkness.'  for  such  length  of  tme  and 

knew,   or  should  have  known,  that  said  light 

was  out,  and  said  streets  were  in  darkness,  and 

that  said  streets  at  said  point,  when  in  such 


under  such  drcumstances  as  is  legally  neces- 
sary to  charge  actionable  negligence  against 
said  defendant." 


darkness,  were  a  menace  to  the  lives  and  safety 
of  persons  traveling  in  vehides  south  on  said 
Palafox  street  to  said  point,  but  the  defendant 
carelessly  and  negligently  suffered  and  permit-  j 


The  demurrer  was  sustained,  and  Judg- 
ment for  the  defendant  was  rendered  there- 
on as  follows: 
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"TUa  etsBe  'cain*  «o  to  be  heard  npon  the 
defeodanf  8  demxirrer  to  the  plaintilTB  dedan- 
tion,  and  after  argnment  of  counsel,  the  coort 
being  folly  advised  in  the  premises,  it  is  or- 
dered and  adjudged  that  defendant's  demarrer 
to  plaintiff's  declaration  be,  and  the  lame  is 
hereby,  instained;  and,  the  plaintiff  having  re- 
fused to  plead  further,  it  is  ordered  and  ad- 
judged that  the  plaintiff  do  take  nothing  by 
his  writ,  and  that  the  defendant  go  hence  with- 
out day,  and  that  the  defendant  do  recover  of 
the  plaintiff  the  cost  of  this  suit  a*  taxed  by 
the  clerk." 

In  view  of  the  peculiar  conditions  alleged 
as  to  the  location  and  termlnatl(»i  of  the 
public  street  where  the  Injury  occurred,  and 
of  the  allegations  as  to  the  assumption  by 
the  city  of  the  duty  to  keep  a  light  at  the 
point  of  danger,  taken  In  connectl(Hi  with 
tbe  duty  of  the  city  to  maintain  the  streets 
in  a  reasonably  safe  condition,  and  d  the 
allegations  of  negligence  in  permitting  the 
light  to  remain  out,  and  the  streets  at  the 
point  to  remain  in  darkness,  of  which  the 
defendant  dty  knew  or  abould  have  known. 
It  cannot  be  said  that  tbe  declaration  wholly 
falls  to  state  a  cause  of  action.  It  was 
therefore  error  to  sustain  the  demnrrer  to 
tbe  declaration;  and  the  Judgment  rendered 
la  reversed  for  appropriate  proceedings. 

BROWNE,  0.  J„  and  TAYLOR,  ELLIS, 
and  WEST,  JJ„  coi^cur. 


(SI  Fla.  292) 

SIMPSON  V.  STATE. 
(Supreme  Court  of  Florida.    March  8,  1821.) 

(Bpttabut  ip  the  Court.) 

1.  Crinlial  law  ^324,  328  — Prssiimptlon  of 
orlMlnal  Intent  from  eemmlssion  of  unlawful 
aot  Inapplloafela  to  orlmee  invoivlno  speoiflo 
Intent;  where  speoiflo  Intent  neoesaary  bur- 
den Is  on  state. 

A  presuDiption  of  a  criminal  intention  may 
arise  from  proof  of  the  commission  of  an  un- 
lawful act,  but  the  general  rule  that,  if  it  is 
proved  that  the  accused  committed  the  unlawful 
act  charged,  it  will  be  presumed  that  the  act 
was  done  with  a  criminal  intention,  does  not 
apply  in  the  case  of  crimes  like  burglary,  as- 
sault with  intent  to  kill  or  rape,  for  which  a 
specific  intent  is  necessary.  Here  the  burden 
is  on  the  state  to  prove  affirmatively  either  by 
direct  or  circumstantial  evidence  that  the  act 
was  done  with  the  requisite  specific  intent. 

2.  Criminal  law  «=>24— Commission  of  aet  does 
not  raise  presumption  of  spsciflo  Intent  In  of- 
tenses  where  such  Intent  neoessary. 

Where  a  specific  intent  is  required  to  make 
an  act  an  offense,  the  doing  of  the  act  does  not 
raise  a  presumption  that  it  was  done  with  that 
spedfic  intent 


3.  Criminal  law  «=»20  — Where  statute  makM 
offense  to  eonsist  of  act  combined  with  par- 
tleular  intent  such  Intent  must  be  proved. 

Where  a  statute  makes  an  offense  to  con- 
sist of  an  act  combined  with  a  partietdar  in- 
tent, that  intent  is  just  as  necessary  to  be 
proven  as  the  act  itself,  and  must  be  found  by 
the  jury  as  a  matter  of  fact  before  a  conviction 
can  be  had,  and  especially,  when  the  offense 
created  by  the  statute,  consisting  of  the  act  and 
the  intent,  constitutes  substantially  an  attempt 
to  commit  some  higher  offense  than  that  whidi 
the  defendant  -  has  succeeded  in  accomplishing 
by  it. 

4.  Criminal  law  «s>328— Where  defendant  in- 
dicted for  eommisslon  of  one  offense  with 
Intent  to  oommit  another,  prosecution  must 
prove  such  Intent. 

Where  a  defendant  is  indicted  for  tbe  com- 
mission of  an  offense  with  intent  to  commit 
another,  as  for  instance  rape,  it  devolves  upon* 
the  prosecution  to  prove  some  act  or  deed  evl- 
dendng  such  intent  in  order  to  warrant  convic- 
tion of  the  defendant. 

5.  Burglary  «=s3— Allegation  and  proof  of  In- 
tent essential  In  prosecution  of  breaking  nnt 
entering  with  intent  to  oommit  rape. 

The  allegation  of  the  intent  in  tills  case 
was  an  essential  and  material  allegation,  and 
it  was  necessary  for  the  prosecution  to  prove 
facts  in  order  to  show  beyond  a  reasonable 
doubt  what  that  intent  was. 

(AdHtional  Byllalmt  6y  £<f»orta2  Staff.) 

6.  Burglary  «sa4 1  (3)— Evidence  Insuffloient  tO' 
sustain  conviction  for  breaking  and  entering 
dwelling  house  with  intent  to  rape. 

In  a  prosecution  for  breaking  and  entering 
a  dwelling  house  with  intent  to  commit  rape, 
evidence  hM  insufficient  to  show  the  specific 
Intent 

Error  to  Oircnlt  Court,  Bay  County;  O.  I^ 
Wilson,  Judge. 

Joe  Simpson  was  convicted  of  breaking 
and  entering  a  dwelling  house  with-  Intent  to- 
commit  rape,  and  he  brings  error.    Reversed. 

Mathls  ft  Weeks,  of  Bonlfay,  for  plalntUT 
In  error. 

Van  C.  Swearingen,  Atty.  Gen.,  and  D. 
Stuart  Gillla,  Asst.  Atty.  Gen.,  for  the  State. 

BROWNE,  0.  J.  Hie  assignments  of 
error  present  two  questions.  The  first  chal- 
lenges the  verdict  as  being  "a  meaningless 
mixture  of  misspelled  words  and  signs  con- 
veying no  idea  or  Intention."  The  original 
verdict  is  before  us,  and,  while  the  writing  ^ 
is  not  modeled  on  Spencerian  lines,  and  its 
orthography  not  sanctioned  by  Worcester  or- 
Webster,  It  can  nevertheless  be  interpreted 
as:  "We  the  Jury  find  the  defendant  guilty 
as  charged,  so  say  we  all.  R.  M.  Turner, 
Foreman" — which  is  sufficient. 

The  defendant  was  convicted  on  a  Jiarge 
of  breaking  and  entering  a  dwelling  house 
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*wlth  Intent  to  commit  a  felony,  to  wit,  tbe 
crime  of  rape,"  etc.  From  tbe  agreed  state- 
ment of  facta  set  out  in  the  bill  of  exceptions 
It  appears  tbat  Will  Brown,  the  husband  of 
the  lady  against  whom  It  Is  claimed  the  at- 
tempted aseanlt  was'  directed,  while  working 
at  a  tnrpentlne  camp,  became  dangerously  111, 
and  upon  his  wife  being  notified  by  wire  she 
came  with  her  children  to  the  place  where 
her  husband  was  employed.  A  shanty  at  the 
camp  was  provided  for  the  temporary  occu- 
pation of  Mrs.  <  Brown  and  children.  Joe 
Simpson,  the  defraadant,  only  a  few  months 
before  the  alleged  offense,  had  lived  In  and 
occupied  the  same  shanty.  Simpson  got 
drunk  frcQuently,  and  was  drunk  the  early 
part  of  the  night  of  the  alleged  offense.  He 
testified  that  he  was  drinking  on  the  night  of 
the  alleged  offense  and  that  he  had  no  recol- 
lection of  going  to  the  shanty  occupied  by 
Mrs.  Brown  or  to  bis  own  home;  that  be  bad 
no  recollection  of  oi)ening  the  window;  that 
when  he  lived  In  that  shanty  he  often  open- 
ed  a  window  after  his  return  home  to  avoid 
arousing  his  wife ;  and  that  he  had  no  recol- 
lection of  entering  or  attempting  to  enter 
the  shanty  occupied  by  Mrs.  Brown. 

With  regard  to  what  happened  the  state- 
ment recites: 

"Mrs.  Brown  was  awakened  by  acme  one  at- 
tempting to  enteE  her  bedrooin  through  a  win- 
dow to  the  abanty  occupied  by  her;  that  she 
■aw  a  man  in  the  window  in  tbe  act  of  enter- 
ing the  room  where  she  was;  that  the  window 
had  been  dosed  prior  to  the  time  that  she  bad 
retired  and  fastened  from  the  inside;  that  the 
fastening  waa  snch  that  in  opening  the  window 
the  bonse  was  shaken,  awakening  Mrs.  Brown; 
that  she  atmck  a  light  only  a  few  inches  from 
the  face  of  the  man  in  the  window;  that,  see- 
ing a  man  entering  her  bedroom,  she  immediate- 
ly raised  an  alarm  by  screaming  several  times; 
that  the  man  who  had  climbed  into  the  window 
and  was  in  the  act  of  entering  the  room  imme- 
diately receded  and  left  the  window  and  prem- 
ises and  disappeared;  that  she  recognized  the 
defendant,  Joe  Simpson,  as  being  the  person 
who  was  in  the  act  of  entering  her  bedroom 
throngh  the  window." 

This  Is  all  tbe  testimony  as  to  wliat  hap- 
pened at  the  house  occupied  by  Mrs.  Brown. 

Tbe  breaking  Into  the  dwelling  and  the 
attonpt  to  mter  were  proven.  What  his 
intention  was  in  breaking  and  attempting 
to  enter  has  to  be  presumed,  as  there  is  not 
a  particle  of  evidence  direct  or  drcnmstan- 
tial  to  prove  tbe  Intent,  independent  of  the 
acts  of  breaking  and  attempting  to  enter. 

There  are  many  felonies,  any  one  or  all  of 
which  he  may  have  intended  to  conunit,  but 
tbe  prosecntion  selected  rape,  and  so  charg- 
ed him. 

If  tbe  evidence  la  sufficient  to  support  that 
diarge,  it  would  support  a  charge  of  intent 
to  commit  murder,  arson,  larceny,  or  any 
other  felony  tbe  framer  of  the  Indictment 
saw  fit  to  Charge  btm  with. 


y.  STATK  921 
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"The  burden  Is  on  the  state  to  prove  that  ao- 
cnsed  had  the  spedflc  intent  involved  in  the 
charge,  or  to  show  facts  from  whidi  it  may  be 
presumed."    16  C.  J.  629. 

Suppose,  Instead  of  a  woman,  tbere  had 
been  a  man  In  the  house;  would  the  mere 
i  breaking  and  entering  be  drcumstantial  evl- 
1  dence  of  an  intent  to  commit  murder?    Or, 
!  if  there  had  been  a  man  and  woman  in  tbe 
room,  what  inference  could  have  been  drawn 
from  tbe  teatlmony  as  to  the  felony  tbe  ac- 
cused Intended  to  commit? 

"The  burden  is  on  the  state  to  prove  that  the 
accused  had  the  specific  intent  involved  in  the 
charge,  or  to  show  facts  from  wbidi  it  may 
be  proved."    16  C.  J.  995. 

[1]  "A  presumption  of  a  criminal  inten- 
I  tlon  may  arise  from  proof  of  the  commiBsion 
I  of  an  unlawful  act  Tbe  general  rule  la 
1  that,  If  it  Is  proved  that  tbe  accused  com- 
mitted the  imlawful  act  charged.  It  vrtll  be 
presumed  that  the  act  was  done  wltb  a  crim- 
inal intention.  •  •  •"  This  rule,  how- 
ever, does  not  apply  in  tbe  case  of  crimes 
like  burglary,  assault  with  Intent  to  kill,  or 
rape,  for  which  a  spedflc  intent  is  necessary. 
Here  the  burden  la  on  the  state  to  prove  af- 
firmatively either  by  direct  or  circumstan- 
tial evidence  that  tbe  act  was  dome  with  the 
requisite  spedflc  Intent  But  it  is  guffldent 
in  such  cases  to  prove  facts  from  which  the 
specific  intent  may  be  Inferred. 

These  facts,  however,  must  be  something 
more  than  mere  breaking  and  entering. 

[2]  "Where  a  specific  Intent  is  required 
to  make  an  act  an  offense,  the  doing  of  tbe 
act  does  not  raise  a  presumption  that  it  was 
done  with  tbe  8];)eclfic  intent."  Lawson  on 
Presumptive  Evidence,  331;  People  v.  Flath, 
100  N.  T.  690,  3  N.  B.  790,  63  Am.  Rep.  236. 
[8]  In  tbe  case  of  Roberta  v.  Peoide,  19 
Mich.  401,  the  court  said: 

"We  think  the  general  rule  la  well  settled,  to 
which  there  are  few,  tf  any,  exceptions,  tliat 
when  a  statute  makes  an  offense  to  consist  of 
an  act  combined  with  a  particnlar  intent,  that 
intent  is  just  as  necessary  to  be  proved  as  the 
act  itself,  and  must  be  found  by  the  Jury,  as 
matter  of  fact,  before  a  conviction  can  be  had. 
But,  especially  when  the  offense  created  by  the 
statnte,  consisting  of  the  act  and  the  intent, 
constitutes,  as  in  the  present  case,  substantial^ 
an  attempt  to  commit  some  higher  offense  than 
that  which  the  defendant  has  succeeded  in  ae- 
complisliing  by  it  we  are  aware  of  no  well- 
founded  exceptions  to  tbe  rule  above  stated. 
And  in  all  audi  cases  the  particnlaf-  intent 
charged  mast  be  proved  to  the  satistaction  of 
the  jury;  and  no  intent  In  law,  or  mere  legal 
presumption,  differing  ttom  the  intent  in  fact, 
can  ba  allowed  to  supply  the  place  of  the  lat- 
ter." 

[4]  l£  offenses  of  this  character  the  Intent 
may  be  proven  by  circumstantial  evidence^ 
and  generally  that  is  the  only  way  it  can  be 
established.    Ciicuizstantlal  evidence  la  evl- 
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deuce  of  facts  from  wlilch  the  existence  of 
other  facts  may  be  inferred.  The  mere 
breaking  and  entering  a  dwelling  bonse  Is 
not  a  fact  from  which  may  be  Inferred  that 
tbe  accused  intended  to  commit  rape,  or  mur- 
der, or  larceny,  or  arson,  or  any  other  felony 
which  the  pleader's  fancy  may  Induce  him  to 
charge  In  the  indictment.  Certain  circum- 
stances, unexplained,  might  tend  to  prove 
the  Intent,  such  as  laying  hold  of  a  woman, 
or  nmnlng  after  her  in  an  attempt  to  do  so, 
to  establiRh  Intent  to  commit  rape;  tbe  pos- 
session of  a  murderous  weapon,  ready  for 
use,  with  other  drctunstances  to  establish 
the  lnt«it  to  kill;  the  possession  of  highly 
explosive  material,  to  establish  intent  tut 
commit  arson ;  or  tlie  unexplained  taking  or 
attempting  to  take  personal  property,  as  evi- 
dence of  Intait  to  commit  larceny.  Some 
courts  have  held  that  from  tbe  mere  break- 
ing and  entry  the  intent  to  commit  larceny 
may  lie  inferred.  State  v.  Worthen,  111 
Iowa,  267,  82  N.  W.  910;  Moseley  v.  State, 
82  Miss.  250,  40  South.  838.  If  such  a  pre- 
sumption is  warranted,  which  we  do  not 
hold,  it  is  such  a  presumption  as  would  pre- 
vent a  conviction  of  Intent  to  commit  any 
other  felony.  In  the  absence  of  facts  rebut- 
ting that  presumption,  and  raising  the  pre- 
sumption of  intent  to  commit  a  different 
offoise. 

It  Is  a  well-settled  mie  that.  In  order  to 
convict  on  circumstantial  evidence,  the  facts 
must  be  such  as  to  exclude  every  reasonable 
hypothesis  except  that  of  the  guilt  of  the  ac- 
cused of  tbe  offense  charged.  In  this  case 
the  accused  was  charged  with  an  Intent  to 
commit  a  spedflc  act.  Only  the  breaking 
and  entering,  and  the  presence  of  a  woman 
and  children  in  the  room,  were  proven. 
This  does  not  exclude  the  hypothesis  that 
he  Intended  to  commit  murder,  larceny,  ar- 
son, or  any  other  felony. 

The  circumstantial  evidence  in  this  case 
falls  short  of  the  essential  of  excluding 
every  other  hypothesis  but  that  of  the  pris- 
oner's guilt  of  the  offense  charged. 

In  the  case  of  Davis  v.  State,  22  Fla.  633, 
It  was  proven  that  the  accused  broke  and 
entered  a  dwelling  house  and  was  in  the 
room  where  a  young  lady  was  asleep.  She 
was  awakened  by  her  father  speaking,  and 
as  she  lay  in  bed  with  her  eyes  partially 
opened  she  saw  the  accused  standing  in  her 
room  by  a  window  near  the  foot  of  her  bed. 
She  Jumped  from  the  bed  and  ran  out  of  the 
room  screaming.  This  court  held  that  the 
Intent  "is  an  essential  ingredient,  and  must 
be  proven  In  order  to  warrant  the  oonvlo- 
tlon  of  the  defendant." 

In  that  case  the  indictment  In  the  first 
count  charged  the  defendant  with  breaking 
and  entering  a  dwelling  bouse  with  intent  to 
commit  rape ;  in  tbe  second  count  with 
breaking  and  entering  with  intent  to  steal 


and  carry  away  tbe  property  of  one  person ; 
and  in  the  third,  with  breaking  and  entering 
with  Intent  to  steal  and  carry  away  goods 
and  property  of  another  person.  The  jury 
found  him  guilty  under  the  first  count.  The 
prosecution  charged  the  accused  with  intent 
to  commit  three  separate  offenses,  and  left 
It  to  the  Jury,  in  the  absence  of  any  proof 
other  than  the  bicaking  and  entering,  to  in- 
fer or  guess  wUch  of  the  offenses  he  intend- 
ed to  commit 

In  the  case  under  consideration  the  proae- 
cution  did  its  own  guessing  and  charged  the 
accused  with  Intent  to  oonmilt  one  certain 
offense. 

[5,  6]  The  doctrine  of  me  case  of  Davis  v. 
State,  supra,  is  determinative  of  this  case, 
and,  as  there  was  no  evidence  to  prove  the 
essential  Ingredient  of  Intent,  tbe  ooovio- 
tion  cannot  stand. 

TtM  Judgment  is  reversed. 


TAYLOR,     WHITFIELD, 
WEST,  JJ.,  concur. 


KLUS,    and 


(UFta.  MS) 
TAMPA  ELECTRIC  CO.  v.  QAFFQA  St  iL 

(Supreme  Conrt  of  Florida.    Match  7,  1821.) 

fRyOabiM  hr  (k«  Court.) 

Appeal  and  error  «=>  1 140(1  )—Raiiilttitiir  ar- 
dered  notwithstanding  vonllot  oa  remlttitsr 
below. 
In  an  action  to  recover  damages  for  per- 
sonal injuries,  wliere  liability  appears,  but  the 
damages  awarded  in  the  judgment  are  mani- 
festly and  grossly  excessive,  a  remittitur  will 
be  permitted  to  be  entered,  and  in  default  there- 
of a  new  trial  will  be  granted  by  the  appellate 
court.    And  thin  may  be  done  even  though  the 
trial  court  had  permitted  a  remittitur  of  a  part 
of  the  amount  found  by  the  verdict,  and  had 
rendered  judgment  upon  the  remittitor  for  an 
amount  less  than  that  stated  in  the  verdict. 

Error  to  Circuit  Court,  Hlllsborou^  Coun- 
ty; F.  M.  Robles,  Judge. 

Action  by  Consuela  Gaffga  and  husband 
against  tbe  Tampa  Electric  Company.  Judg- 
mrat  for  plaintiffs,  a  new  trial  was  denied, 
and  defendant  brings  error.  Affirmed  on 
condition. 

Knight,  Thompson  &  Tum^,  of  Tampa,  for 
plaintiff  in  error. 

Gibson  &  Rlherd,  of  Tampa,  for  defendanta 
in  error. 

PER  otTRIAM.  In  an  acti<m  for  alleged 
personal  injuries  received  by  being  caught  in 
a  door  in  alighting  from  a  street  car,  a  ver- 
dict for  $5,000  was  returned  for  the  plaintiff. 
Upon  suggestion  of  the  trial  court  a  remit- 
titur of  $3,000  was  entered  and  Judgment  was 
rendered  for  $2,000.    A  motion  for  new  trial 
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was  denied  the  defmdaat  company,  and  writ 
of  error  was  taken. 

A  careful  examination  «f  Ota  evidence  con- 
tained In  the  transcript  clearly  shows  that 
the  Injury  received  could  not  in  reason  have 
caused  very  great  or  prolonged  pain  or  sof- 
ferlng,  did  not  entail  expense  or  very  mutih 
Io«  of  activity,  and  was  not  In  any  way 
permanent 

It  Is  also  manifest  that  the  amonnt  of  the 
judgment  as  rendered,  after  remittitur.  Is 
greatly  in  excess  of  the  "damage  done"  for 
which  compensation  is  allowed  by  the  statute 
Section  3148,  Oen.  Statsi  1906,  Compiled  Laws 
1914. 

If  the  defendant  in  error  will  enter  a  re- 
mittitur of  $1,S00  within  30  days  after  the 
filing  of  the  mandate  in  the  court  helow,  the 
judgment  will  stand  affirmed  for  |500  others 
wise  the  judgment  will  stand  reversed.  Luoe 
V.  Lee,  79  Fla.  693,  84  South.  726;  Atiantic 
Coast  Line  B.  Co.  v.  Oonant,  79  Fla.  668,  84 
South.  688;  Postal  Telegraph-Cable  Co.  v. 
Scott,  76  Fla.  836,  79  South.  767;  Saunders 
Transfer  Co.  v.  Underwood,  77  Fla.  167,  81 
South.  105;  Florida  East  Coast  R.  Co.  v. 
Schumacher,  63  Fla.  137,  57  South.  603; 
Florida  East  Coast  R.  Co.  v.  Hayes,  67  Fla. 
101,  64  South.  504,  7  A.  L.  R.  1310 ;  Florida 
By.  &  Mav.  Oa  v.  Webster,  26  Fla.  894,  6 
South.  714;  Atlantic  Coast  Line  B.  Co.  t. 
Pipkin,  64  Fla.  24,  59  South.  664. 

It  la  80  ordered. 

BROWNE,  a  J.,  and  TAYLOR,  WHIT- 
FIELD, ELLIS,  and  WEST,  JJ..  concur. 


MEMORANDUM  DECISIONS 


BEBOW  V.  BBOWN.  (6  Div.  60.)  (Su- 
preme Coort  of  Alabama.  Nov.  23,  1920.) 
Appeal  from  Circuit  Court,  Cullman  County; 
B.  C.  Brickell,  Judge.  BmU  Ahhricbi,  of  OoQ- 
man,  for  appellee. 

PEB  CUBIAM.  Appeal  dismlsaed  for  want 
of  prosecution. 

BOEGLEN  V.  AYEBS.  (8  Div.  273.)  (Sa- 
preme  Court  of  Alabama.  Oct  28,  1920.)  Ap- 
peal from  Circuit  Court  Morgan  County;  O. 
Ejrle,  Judge.  E.  W.  Oodbey,  of  Decatur,  for 
appellant  Wert  &  Hutson,  of  Decatur,  for  ap- 
pellee. 

ANDERSON,  O.  J.  There  is  no  error  in  the 
record  and  the  cause  is  affirmed. 


Ez  parte  BOYKIN.  (6  Div.  76&)  (Supreme 
Court  of  Alabama.  Nov.  17,  1920.)  Hill,  Hfll, 
Whiting  &  Thomas,  of  Montgomery,  tor  appel- 
lant 

PEB  CUBIAM.  Petition  of  L.  H.  Boykin  for 
writ  of  prohibition  or  other  remedial  writ  to 


the  Judge  of  the  TUrd  Judicial  eircnit   Petition 
dismissed. 


BRADLEY  v.  MADE  WELL.  (6  Div.  280.) 
(Supreme  Court  of  Alabama.  Feb.  S,  1921.) 
Appeal  from  Circuit  Court  Jefferson  County; 
John  C.  Pugh,  Judge.  Tillman,  Bradley  &  Mor- 
row and  J.  O.  Rucker,  all  of  Birmingham,  for 
appellant  Bondurant  A  Wooten,  of  Birming- 
ham, for  appellee. 

PER  CURIAM.  Reversed  and  remanded,  by 
agreement  of  parties. 


BUBKHARDT  v.  BASWELL.  (7  Div.  87.) 
(Supreme  Court  of  Alabama.  Oct  28,  1920.) 
Appeal  from  Circuit  Court  Etowah  (Tounty; 
Woodson  J.  Martin,  Judge.  Dortch  &  Allen, 
of  Oadsden,  for  appellant  Hood  Sc  Mnrphree, 
of  Gadsden,  for  appellee. 

BROWN,  J.  Appeal  dismissed  on  motion  of 
the  appellant 

BUBNS  T.  COBONA  COAL  CO.  («  Div. 
211.)  (Supreme  Court  of  Alabama.  Jan.  IS, 
1921.)  Appeal  from  Circuit  Court  Walker 
County;  J.  L.  Sowell,  Judge.  W.  C.  Davis,  of 
Jasper,  for  appellant  A.  F.  Fite,  of  Jasper, 
for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  agree- 
ment of  parties. 

COMPTON  V.  McKINNBY  et  sL  (2  Div. 
699.)  (Supreme  Court  of  Alabama.  Feb.  8, 
1921.)  Appeal  from  Circait  Court  Marengo 
County;  A.  B.  Foster.  Jndge.  8.  W.  Compton, 
of  Iiinden,  for  appellant  William  Cunning- 
hame,  of  Linden,  for  appellees. 

PBB  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 

DINWIDDIB  V.  STATE.  (1  Div.  146.) 
(Supreme  Court  of  Alabama.  Nov.  11,  1920.) 
Appeal  from  Circuit  Court  Mobile  County; 
Joel  W.  Ooldsby,  Judge.  J.  Q.  Smith,  Atty. 
Oen.,  for  the  State. 

PER  CURIAM.  Dismissed  for  want  of  pros- 
ecution. 

DIXON  V.  RODEN  COAL  00.  (2  Div.  746.) 
(Supreme  Court  of  Alabama.  Feb.  8,  1921.) 
Appeal  from  Circait  Court  Bibb  County;  B. 
M.  Miller,  Judge.  Frank  S.  White  A  Sons,  of 
Birmingham,  for  appellant  Percy,  Benners,  ft 
Burr,   of  Birmingham,  for  appellee. 

PEB  CUBIAM.    Affirmed  on  certifieat*. 


ELLABD  V.  ELLARD.  (6  Div.  91.)  (Su- 
preme (3ourt  of  Alabama.  Nov.  28,  1920.) 
Appeal  from  Circuit  Court  Jefferson  Ooantj: 
Hugh  A.  Locke,  Judge. 

PER  CURIAM.    Appeal  dismissed. 


FOLMAB  V.  POWELL.    (4  Div.  854.)     (Sn- 
preme    Court   «(   Alabama.    Jan.    18^    1921.) 
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Api>eal  from  Cfrcidt  Cosrt,  PIk«  Coanty;   A. 
B.  Foiter,  Judge. 

PER  CURIAM.    App«al  dimtiHcd  for  want 
of  proiecntioii. 


Ez  parte  FRANK  S.  WHITE  &  SONS.  (7 
Dir.  120.)  (Supreme  Court  of  Alabama.  Nov. 
12,  1920.)  Frank  S.  White  &  Sona,  of  Bir- 
miiisliam,  for  petitioner.  Percy,  Benners  & 
Burr,  of  Birmingham,  for  appellee. 

PER  CURIAM.  Petition  of  Frank  8.  White 
&  Sona  for  mandamni  to  Hon.  E.  J.  Garrison, 
aa  judge  of  the  Eighteenth  Judicial  circuit,  re- 
quiring  him  to  ahow  cause  why  he  should  not 
vacate  and  annul  an  order  requiring  petitioner 
to  immediately  return  certain  bills  of  exception, 
and  directing  the  said  Judge  to  stay  farther 
proceedings  pending  the  final  diapositioa  of  thia 
petition.    Rule  nisi  denied. 


GRISSOM  et  aL  t.  SHEPHERD.  (6  Div. 
238.)  (Supreme  Court  of  Alabama.  Dec.  3, 
1920.)  Appeal  from  Probate  Court,  Walker 
County;  B.  W.  Long,  Jodge.  Davis  ft  Pen- 
nington,  of  Jasper,  for  appellee. 

PER  CURIAM.    Affirmed  on  certificate. 


HARDIN  V.  RODBN  COAL  CO.  (2  Div. 
74S.)  (Supreme  Court  of  Alabama.  Feb.  8, 
192L)  Appeal  from  Circuit  Court,  Bibb  Coun- 
ty; B.  H.  Miller,  Judge.  Frank  8.  White  & 
Sons,  of  Birmingham,  for  appellant.  Percy, 
Benners  ft  Burr,  of  Birmingham,  for  appellee. 

PBB  CURIAM.    Affirmed  on  certificate. 


HENDERSON  v.  STEINBR,  LOBMAN  DRT 
GOODS  CO.  (4  Div.  832.)  (Supreme  Court 
of  Alabama.  Jan.  18, 1921.)  Appeal  from  Cir- 
cuit Court,  Coffee  County;  O.  S.  Lewis,  Special 
Judge.  W.  R.  Chapman,  of  Dothan,  for  appel- 
lant. Farmer,  Merrill  &  Farmer  and  H.  K. 
Martin,  all  of  Dothan,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


HODGES  V.  SOUTHERN  STATES  FIRE 
INS.  CO..  et  al.  (6  Div.  871.)  (Supreme 
Court  of  Alabama.  Jan.  20,  1921.)  Appeal 
from  Circuit  Court,  Jefferson  County;  Hugh 
A.  Locke,  Judge.  John  W.  Altman,  M.  H.  Mur- 
phy, and  Jerome  EMmundson,  all  of  Binninf- 
ham,  for  appellant.  Cabaniss  &  Cabaniss  and 
Lamkin  &  Watts,  all  of  Birmingham,  for  ap- 
pellees. 

SOMERVILLE,  J.  This  cause  is  affirmed, 
on  the  authority  of  Noble  v.  Gadsden  L.  &  I. 
Company,  138  Ala.  260.  81  South.  856,  91 
Am  St.  Sep.  27,  and  the  other  cases  foUow- 
ittff  it 


JOHNSON  T.  RODEN  COAL  CO.  (2  Div. 
749.)  (Supreme  Court  of  Alabama.  Feb.  2, 
1921.)  Appeal  from  Circuit  Court,  Bibb  Coun- 
ty; B.  M.  MiUer,  Judge.    Fraak  &  White  ft 


Sona,  of  Bltmlngham,  for  appdlant.     Percy, 
Benners  ft  Burr,  of  Birmingham,  for  appellee. 
PBB  CURIAM.    Affirmed  on  certificate. 


LATHAM  T.  LTFTLB  GAHABA  COAL  CO. 
(2  Div.  745.)  (Supreme  Court  of  Alabama. 
Feb.  8,  1921.)  Appeal  from  Circuit  Court. 
Bibb  County;  B.  M.  Miller,  Judge.  Frank  S. 
White  &  Sons,  of  Birmingham,  for  appdlant. 
Percy,  Benners  &  Burr,  of  Birmingham,  for 
appellee. 

PER  CURIAM.    Affirmed  on  certificate. 


McCAIN  V.  BIRMINGHAM  TERBONAL  CO. 
(6  Div.  171.)  (Supreme  Court  of  Alabama. 
Jan.  18,  1921.)  Appeal  from  Circuit  Court, 
Jefferson  County;  John  C.  Pngh,  Judge.  W. 
A.  Denson,  of  Birmingham,  for  appellant. 
Stokely,  Scrivner  ft  Dominick.  of  Birmingham, 
for  appellee. 

PER  CURIAM.  Appeal  dismissed  bgr  agree- 
ment of  parties. 

MILLER  et  aL  v.  STEWART.  (8  IMv.  2U.) 
(Supreme  Court  of  Alabama.  Feb.  1.  1921.) 
Appeal  from  Circuit  Court,  Lawrence  County; 
C.  P.  Almon,  Judge.  Sample  &  Kilpatrick.  of 
Hartsells,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  Iqr  appel- 
lant. 


MORGAN  V.  LOUIS.  (6  Div.  16L)  (Su- 
preme Court  of  Alabama.  Nov.  25, 1920.)  Ap- 
peal from  Circuit  Court,  Jefferson  County; 
Hu^  A.  Locke,  Judge.  Edgar  Allen,  of  Bir- 
mingham, for  appellant  Vassar  L,  Allen,  of 
Birmingham,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  agree- 
ment of  parties. 


MORRIS  ▼.  FLOMATON  TIMBER  CO.  (3 
Div.  472.)  (Supreme  Court  of  Alabama.  Dec 
16,  1920.)  Appeal  from  Circuit  Court,  Es- 
cambia County;  A.  E.  Gamble,  Judge.  Stevens, 
HcCorvey,  McLeod,  of  Mobile,  and  B.  L.  Mc- 
Millan, of  Brewton,  for  appellant  Hamilton 
&  Leigh,  and  H.  M.  Caffey,  Jr^  all  of  Brewton, 
for  appellee. 

PER  CURIAM.  Appeal  dismissed  on  motion 
of  appellee  for  want  of  prosecution. 


NASHVILLE,  0.  ft  ST.  L.  RT.  v.  ROGERS. 
(8  Div.  319.)  (Supreme  Court  of  Alabama. 
March  1,  1921.)  Appeal  from  Circuit  Court, 
Madison  Coun^;  Robt  C.  BrickoU,  Judge. 
Spragins  &  Speake,  of  Huntsville,  for  appel- 
lant.   R.  E.  Smith,  of  Huntsville,  for  appellee. 

PER  CURIAM.  Appeal  diamiaaed  by  appel- 
lant 


ONE  BLAZED  FACE  SORREL  HORSB  et 
aL  V.  STATE.  (6  Div.  138.)  (Supreme  Court 
of  Alabama.  Jan.  18, 1921.)  Appeal  from  Gir- 
cnit  Court,  JefCersoa  Ooanty;  Dan  A.  Green, 
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Judge.    O.  H.  Bdmonds,  of  Binningbam,  for  ap- 
pellant   J.  Q.  Smith,  Atty.  Oen.,  for  the  State. 
SAYBB,  J.    Affirmed  upon  the  facts. 


ONB  SmjDEBAKBB  ATJTOMOBILB  t. 
STATB.  (6  Dir.  82.)  (Supreme  Court  of 
Alabama.  Vor.  26, 1920.)  Appeal  from  Clrcnit 
Court,  Jefferson  County;  Horace  C.  Wilkinson, 
Judge.  Borgin  &  Jenkins,  of  Birmingham,  for 
appellant  J.  Q.  Smith,  Atty.  Oen.,  for  the 
Bute. 

PHB  CtJBIAM.  Appeal  dismissed  for  want 
of  prosecution. 

PBOFILB  COTTON  MIIiL  et  aL  t.  STATE) 
ex  rel.  DEAN  et  al.  (7  Dir.  176.)  (Supreme 
Court  of  Alabama.  Jan.  11,  1921.)  Appeal 
from  Circuit  Court,  Calhoun  County;  Hugh  D. 
Merrill,  Judge. 

FEB  CUBIAU.    Affirmed  on  certificate. 


BI0KEB8ON  t.  BICEERSON.  (8  Dir. 
221.)  (Supreme  Conrt  of  Alabama.  Feb.  t, 
1821.)  Appeal  fr«m  (Srcnit  Court  Franklin 
County:  C.  P.  Almon,  Judge.  Bay  &  Cooner, 
of  Jasper,  and  William  L.  Renault,  of  BusselK 
▼Ule,  for  appellant  Travis  Williams,  H.  D. 
Jones,  and  J.  Ik  Orman,  all  of  RossallTille,  for 
appellee. 

PEB  CUBIAM.  Appeal  dismissed  by  appel- 
lant 


SEALS  ▼.  BODEN  COAL  CO.  (2  DiT.  761.) 
(Supreme  Court  of  Alabama.  Feb.  2,  1^1.) 
Appeal  from  Circuit  Court,  Bibb  County;  B. 
M.  Killer,  Judge.  Frank  S.  White  &  Sons,  of 
Birmingham,  for  appellant  Percy,  Benners  & 
Burr,  of  Birmingham,  for  appellee. 

PEB  CUBIAM.    Affirmed  on  certificate. 


SLOSS-SHEFFIHLD  STEEL  &  IBON  CO. 
r.  PABSONS.  (6  IMt.  142.)  (Supreme  Court 
of  Alabama.  Not.  17,  1^0.)  Appeal  from 
t^cnit  Court  Jefferson  County;  Jolm  C.  Pugli, 
Judge.  Tillman,  Bradley  &  Morrow,  of  Bir- 
mingham, for  appellant  Beddow  &  Oberdor- 
fer,  of  Birmingham,  for  appellee. 

PER  CUBIAM.  Appeal  dismissed  by  agree- 
ment of  parties. 


Ex  parte  SMITH.  (8  IMt.  280.)  (Supreme 
Court  of  Alabama.  Feb.  1,  1921.)  W.  H. 
Long,  of  Decatur,  for  at^eUaitt  J.  Q.  Smith, 
Atty.  Oen.,  for  appellee. 

PEB  CUBIAM.  Petition  of  Bryan  Smith  for 
mandamus  to  Hon.  O.  I^le,  requiring  him  to 
transfer  the  case  of  Bryan  Smith,  a  minor, 
diarged  with  burglary,  from  the  circuit  conrt  to 
the  probate  court  for  proper  procedure,  under 
the  Juvenile  delinquent  laws  <rf  the  state.  Pe- 
tition dismissed. 


SMITH   et   al.   t.    MERCHANTS'   ft 
CHANICS'  TRUST  &  SAVINOS  BANK.     (6 
DiT.  128.)    (Supreme  Court  «f  Alabama.    Nov. 


23,  1920.)  Appeal  from  Circuit  Court,  Jeffer- 
son County;  Hugh  A.  Locke,  Judge.  Morris 
Loveman,  of  Birmingham,  for  appellant 

PER  CURIAM.    Appeal  dismissed  by  agree- 
ment of  parties. 


STATE  V.  BOBIY.  (8  Div.  262.)  (Supreme 
Court  of  Alabama.  Feb.  10,  1921.)  Appeal 
from  Circuit  Court,  Lawrence  County;  C.  P. 
Almon,  Judge.  J.  Q.  Smith,  Atty.  Oen.,  for  ti>e 
State. 

PEB  (TUBIAU.  Appeal  diantlssed  by  aw«I- 
lant 


STATE  T.  ONE  FIVE  PASSENOER  BUICK 
AUTOMOBILE.  (6  Div.  777.)  (Supreme 
Court  of  Alabama.  Dec.  16,  1920.)  Appeal 
from  Circuit  Court  Russell  Coun^;  J.  8. 
Williams,  Judge.  J.  Q.  Smith,  Atty.  Oen.,  and 
Lamar  Field,  Asst  Atty.  Oen.,  for  the  State. 
N.  D.  Denson  &  Sons,  of  Opelika,  and  H.  A. 
Ferrell,  of  Seals,  for  appellee. 

SOMERVILLB,  J.  Final  decree  was  ren- 
dered January  15,  1920,  and  notice  of  appeal 
was  served  January  80,  1920.  No  certificate 
of  appeal  was  ever  filed,  and  the  transcript  of 
the  record  was  not  filed  until  September  10, 
1920.  The  motion  to  dismiss  the  appeal  must 
be  grantod.  Rules  41,  42,  Supreme  Court 
Practice,  139  Ala.  8ia 


STUDDABD  v.  CORONA  GOAL  CO.  (6 
Div.  249.)  (Supreme  Conrt  of  Alabama.  Jan. 
18,  1921.)  Appeal  from  Circuit  Court  Walker 
County:  T.  L.  Sowell,  Judge.  W.  C.  Davis,  of 
Jasper,  for  aK>elIant  A.  F.  Fite,  of  Jasper, 
for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  agree- 
ment of  parties. 


TIPPER  T.  CORONA  COAL  CO.  (6  Div. 
254.)  (Supreme  Conrt  of  Alabama.  Jan.  18, 
1921.)  Appeal  from  Circuit  Court  Walker 
County;  J.  J.  Curtis,  Judge.  W.  C.  Davis,  of 
Jasper,  for  appellant  A.  F.  Fite,  of  Jasper, 
for  appellee. 

PEB  CURIAM.  Appeal  dismissed  by  agree- 
ment of  parties. 


VAUOHN  T.  VAUOHN.  (6  Dir.  ISO.)  (Su- 
preme Court  of  Alabama.  Nov.  24, 1920.)  Ap- 
peal from  Circuit  Conrt,  Jefferson  Ciounty; 
Hugh  A.  Locke,  Judge.  EUis  &  Matthews,  of 
Birmingham,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


WILLIAMS  T.  RODEN  COAL  CO.    (2  Ut. 

760.)  (Supreme  Court  of  Alabama.  Feb.  2, 
1921.)  Appeal  from  Oirenit  Court  Bibb  (boun- 
ty; B.  M.  Miller,  Judge.  Frank  S.  White  & 
8<Mis, .  of  Birmingham,  for  appellant  Pen?, 
Bennera  &  Burr,  of  Birmingham,  for  appellee. 
PEB  CUBIAM.   Aflnned  «n  certiflcata. 
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WILLIAMSON  T.  BODBN  COAL  CO.  (2 
DIr.  747.)  (Supreme  Court  of  Alabama.  Feb. 
8,  1921.)  Appeal  from  Circuit  Court,  Bibb 
County;  B.  M.  Mffler,  Judge.  Frank  S.  White 
&  Sons,  of  Birmingham,  for  appeUant.  Percy, 
Benners  &  Burr,  of  Birmingham,  for  app^ee. 

FEB  CUBIAAL    Affirmed  on  certificate. 


WOODWARD  IRON  CO.  t.  SILVBSTEK. 
(6  Diy.  152.)  (Supreme  Court  of  Alabama. 
Jan.  IS,  1921.)  Appeal  from  Circuit  Court, 
Jefferson  County;  Horace  C.  Wilkerson,  Judge. 
V.  J.  Nesbit,  of  Birmingham,  for  appellant. 
Prosch  &  ProBCfa,  of  Birmingham,  for  appellee. 

FEB  CURIAM.  Appeal  dismissed  by  agree- 
ment of  parties. 

ABNEB  T.  STATE.  (6  Dlv.  847.)  (Court 
of  Appeals  of  Alabama.  Feb.  IS,  1921.)  Ap- 
peal froib  Circuit  Court,  Bussell  County;  J.  S. 
Williams,  Judge.  J.  Q.  Smith,  Atty.  Oen.,  tor 
the  SUte. 

PER  CURIAM.  Appeal  dismissed  at  request 
of  appeUant 

BEEBE  T.  STATE.  (1  Dir.  410.)  (Court 
of  Appeals  of  Alabama.  Jan.  11,  192L)  Ap- 
peal from  Circuit  Court,  Mobile  County; 
Claude  A.  Qrayson,  Judge.  J.  C.  Crouch,  of 
MobUe,  for  appeUant.  J.  Q.  Smith,  Atty.  Oan., 
for  the  State. 

PER  CURIAM.  Appeal  dismissed  on  motion 
of  appellant 

BLANKS  T.  MEANS.  (2  DIt.  200.)  (Court 
of  Appeals  of  Alabama.  Nov.  9,  1920.)  Ap- 
peal from  Circuit  Court  Choctaw  County;  Ben 
D.  Turner,  Judge.  A.  A.  Evans,  of  Montgom- 
ery, and  NeTille  ft  Stone,  of  Meridian,  Miss., 
for  appellant  W.  J.  Danaby,  of  Butler,  and 
niley  <c  Elmore,  of  Montgomery,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  agree- 
ment of  parties.    See,  also,  84  South.  741. 


BOOKER  V.  STATE.  (1  Div.  86a)  (Court 
of  Appeals  of  Alabama.  Not.  16,  1920.)  Ap- 
peal from  Circuit  Court  Mobile  County;  Claude 
A.  Grayson,  Judge.  J.  Q.  Smith,  Atty.  Oen., 
for  the  State. 

PER  CURIAM  Appeal  diamissed  on  motion 
of  Attorney  General. 


BROADUS  T.  STATE.  (1  DIt.  874.)  (Court 
of  Appeals  of  Alabama.  Nov.  16,  1920.)  Ap- 
peal from  Oircoit  Court,  Mobile  County; 
Claude  A.  Orayaon,  Judge.  J.  Q.  Smith,  At^. 
Gen.,  for  the  State. 

PER  CURIAM.  Appeal  dismissed  on  motion 
of  Attorney  GenaraL 


BROADUS  ▼.  STATE.  (1  Dlv.  878.)  (Court 
of  Appeals  of  Alabama.  Nor.  16,  1920.)  (Ap- 
peal   from    Oiicsit    Court,    Mobilo    County; 


Claude  A.  Grayson,  Judge.    J.  Q.  Smith,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.    Appeal  dismissed  on  motion 
of  Attorney  General. 


CAMPBELL  V.  STATE.  (3  Div.  867.) 
(Court  of  Appeals  of  Alabama.  Jan.  11,  1921.) 
Appeal  from  Circuit  Court  Autauga  County; 
B.  K.  McMorris,  Judge.  J.  Q.  Smith,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.    Appeal  dismissed  on  moti<m 
of  Attorney  OeaeraL 


DEARMAN  t.  STANDARD  COOPERAGE 
Co.  (2  Div.  221.)  (Court  of  Appeals  of  Ala- 
bama. Feb.  10,  1921.)  Appeal  from  Circuit 
Court  Sumter  County;   B.  I.  Jones,  Judge. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  proaeeution.    See,  also,  86  South.  687. 


KILGORE  T.  BINES,  Director  General.  (5 
DiT.  835.)  (Court  of  Appeals  of  Alabama. 
Not.  9,  1920.)  Appecl  from  Circuit  Conrt, 
Chilton  Ck>unty;  F.  Loyd  Tate,  Judge,  lector 
J.  Heard,  of  (^lanton,  for  appellant  Lawrence 
F.  Gerald,  of  Glanton,  for  appellee. 

PER  CURIAM.  Appeal  diamissed  on  motion 
of  appeUant 


8CHROBDER  t.  STATE.  (1  DIt.  877.) 
(Court  of  Appeals  of  Alabama.  Not.  9,  1820.) 
Appeal  from  Circuit  Court  Mobile  County; 
Joel  W.  Goldsby,  Judge.  Inge  &  Kilbom,  of 
MobUe,  for  appellant  J.  Q.  Smith,  Atty.  Oen., 
for  the  SUte. 

PER  CURIAM.  Appeal  dismissed  on  motion 
of  the  appeUant 


8CHROEDBR  r.  STATE.  (1  DIt.  87».) 
(Court  of  Appeals  of  Alabama.  Not.  9,  1920.) 
Appeal  from  Circuit  Court  Mobile  Coonty; 
Joel  W.  Goldsby,  Judge.  Tisdale  J.  Touart  of 
MobOe,  for  appeUant  J.  Q.  Smith,  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  Appeal  dismissed  on  motion 
of  appellant 


SKUNNARO  T.  STATE.  (1  PIt.  88L) 
(Court  of  Appeals  of  Alabama.  Not.  16, 1920.) 
Appeal  from  Circnit  Court  WasUngton  Coun- 
ty; Ben  D.  Turner,  Judge.  J.  Q.  Smith,  Atty. 
Gen.,  for  the  State. 

FEB  CURIAM.  Appeal  dismissed  on  moti<m 
of  Attorney  General. 


SKUNNARO  et  al.  v.  STATE.  (1  DIt.  880.) 
(Court  of  Appeals  of  Alabama.  Nor.  16, 1920.) 
Appeal  from  Circuit  Court  Washington  Comi- 
ty; Ben  D.  Turner,  Judge.  J.  Q.  Smith,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM  Appeal  dlsmisaed  on  motioik 
of  AttoHMy  OenaraL 
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SBflTH  T.  STATE.  (8  D!t.  866.)  (Court 
of  Appeals  of  Alabama.  Feb.  1, 1921.)  Appeal 
from  Circuit  Court,  Autauga  County;  B.  K. 
McMorris,  Judge.  J.  Q.  Smith,  Atty.  C^en.,  for 
the  State. 

PBB  CUBIAM.  Appeal  diamiased  on  motioii 
of  Attorney  GeneraL 


SMTCH  ▼.  STATEL  (4  DIt.  669.)  (Court 
of  Appeals  of  Alabama.  Feb.  8,  1921.)  Ap- 
peal from  Circuit  Court,  Pike  County;  A.  B. 
Foster,  Judge.  J.  Q.  Smith,  Atty.  Oen.,  for 
the  State. 

FEB  CUBIAM.  Appeal  diamiaaed  on  motion 
of  appellant 


SMITH  ▼.  WABLEX  FBUIT  ft  PBODUOB 
CO.  (1  Dir.  410.)  (Court  of  Appeals  of  Ala- 
bama. Feb.  8,  1921.)  Appeal  from  Circuit 
Court,  Mobile  County;  Saffold  Berney,  Judge. 
B.  H.  ft  B.  M.  Smith  ft  Middleton,  of  MobUe. 


for  appellant.    Stevena,  McConr^  &  McLeod, 
of  Mobile,  for  q>pe]Iee. 

FEB  CUBIAM.    Appeal  diamiaaed  on  motion 
of  appellant. 


8TBACHAN  T.  STATE.  (1  Dir.  888.) 
(Court  of  Appeals  of  Alabama.  Nor.  16, 1920.) 
Appeal  from  Circuit  Court,  Mobile  County; 
Claude  A.  Orayson,  Judge.  J.  Q.  Smith,  Atl7. 
Gen.,  for  the  State. 

FEB  CUBIAM  ,  Appeal  diamiaaed  on  motion 
of  Attorney  QenwaL 


TATDM  ▼.  STATE.  (5  DIt.  824.)  (Court 
of  Appeals  of  Alabama.  Dec.  14,  1A20.)  Ap- 
peal from  Circuit  Court,  Elmore  County;  B. 
K.  McMorris,  Judge.  J.  Q.  SmiUi,  Atty.  Gkn., 
for  the  State. 

FEB  CUBIAM.  Appeal  diamiaaed  on  motion 
of  Attomejr  GenwaL 


Bhd  or  Oammm  m  Vol.  8T 
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